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1858,  AprU  22  (p.  218).    Water  companies gT 

1891,  p.     7.    Contempt.. 7«5 

p.  618.    Conlin's  claim 478 


CiTATlONB. 
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f  4  Oongtractioii  of  oode  provlsloiis — ...... 

JH.   Actual  notice 

HL    Constructive  notice 

49.    Protection  of  personal  rights 

22Sb     Person  adopting- child 

28BL     Oonsentof  wife  necessaiy 

SM.  Consent  of  child^s  parents  neceraary... 

&BS.     Consent  of  child  neoesBary 

29S.     Procedure  for  adoption 

227.     Procedure  for  adoption ...... •••... 

1107.       Force  of  grant 

Utfw       Gift 

I440L  Beversal  for  erroneous  instruction... 
ISll.  Bzouaes  for  delay  in  performing  con- 
tract   

ITML  Bescission  for  breach  of  warranty — 

Politieal  Code, 

4  IQIB,   Ifaklng  records  public .  ........ 

aaes.   AsBessment  of  franchises 

40tfb   Power  to  grant  franchises — .......... 

Bmal  Code. 

4  IM.  Contempt  a  misdemeanor............... 

1383.    Testifying  against  self 


Code  of  OivU  Procedure. 

Secret  divorce  proceedings 

Bight  of  recoupment 

JjbTTOt  attachment ......... 

Executive  levy 

Contempts . 


412Sw 
438. 
542. 
688. 
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€0  'iSXfU-VeSL    Summary  proce^ings  for  pun- 

Isbment 

•  1388.    Revocation  of  administration 

1880.    Child  as  witness 


888 
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881 
891 
381 
881 
882 
881 
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477 
648 
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765 
418 
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782 
762 


764 
400 
401 
401 
764 

7SB 
881 
886 


1882,  p.  077. 


Conneetieot. 

Special  LaiM, 
Waterbury  cemetery..., 


DakoUu 

Btatutee. 
1888,  chap.  80.    Brtablishing  penitentiazy.... 

Florida. 

Constitution. 

Art,  10,  0  2.    Homestead  exemptions.  ...••••. 
%L   Alienation  of  homestead....^.. 


649 


840 
840 


'Statutee. 

18S6,Deo.27.    To  benefit  commerce 190 

1887,  June  7.    (Pamph.  L.  p.  280«  1 8826.)    Inter- 
ference with  navigable  waters  808 
Un,  pp.  74-77.    Right  to  phosphate  deposits...  802 

Reviaed  Btatutee. 

il454,456w    Riparian  Act  of  1866 190 

46B^78L    Oyster  legislation 202 

9  9B6.  Deposits  in  tide  waters 208 

188(1    Election  of  widow  against  will 840 

1961.  Statute  of  frauds 67 

1962.  Mortgage  as  lien 187 

2071.   Wife%  property ., ........ ...  488 

2447.   Oyster  legislation..... 202 

2771.    (mter  legislation 202 

<a]ap.4048,p.941.   Right  to  phosphate  depodts   202 

McClellarCe  Digeet. 

|k214,  08L   Statute  of  frauds 67 

47&,fL    Election  of  widow  against  will 840 

754,  Oa    Wife's  property 488 

785, 1  a    Mortgage  as  lien .  187 

minols, 

Conetitution. 

Art.  9, 9  a    Local  improvements , 

Btatutee. 
1818,  Apr,  1&   Waterworks 

Nov.  a    Litchfield  charter. 


1891,  May  2a  chap.  87.   Truck  act! 

Bemeed  Btatutee,  187 J^ 

Cfaap.  40,  lia    No  divorce  in  case  of  mutual 
adultery 

^l  L.  R  A. 


867 


024 

663 

794 


88 


B^iaed  Btntvte*,  Jfi91. 

Chan.  2a    State  charitable  institutions 464 

88,  9 18.    DiHtribution  of  estate  not  de- 
vised      464 

40,916.    Alimony  pending  suit 314 

41,9  L    Dower  right 437 

42,9  7a    Land  drainage 616 

6a  9  22.    Separate  maintenance 813 

82,  9  L    Mechanics*  liens 480 

Btarr  dt  CurtUf  Annotated  Btatutee. 

YoL  1,  p.    42a    State  charitable  Institutions.  464 

p.    508.    Waterworks 624 

2,  p.  1484,  chap.  80.    Landlord  and  ten- 
ant   491 

pp.  1512-ia    Mechanics*  Uens 490 

Indiana. 

Constitution. 

Art.  if  9  1.   Inalienable  rights 

9  la   Penal  oode  reformative 


2a   Special  privileges.. 
60.    Second  jeopardy. . 


704 

784 
705 
768 
7B8 


67.    Lnprlsonmeot  for  debt....... 

7,121.    Admission  to  the  bar tup 

Rev.  Stat.  1881, 9  9a    Departments  of  govern- 
ment   687 

1161.    Judicial  power 637 

lea    Circuit  courts 687 

169.    Circuits 637 

171.   Prosecuting  attorney 637 

17a    Removal  from  office tiS! 

17a    Compensation  of  judges 637 
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1887,  March  7.    Regulation  of  natural  gas 78S 

1889,  Feb.  2a  p.  82.    Giving    gas    companies 

right  of  eminent  domain  640 

March  a    Ballot  law 767 

1801,  p.  68.    Terms  of  court 686 

March  9.  p.  881.   Interference*  with  pipes  of 

gas  companies 641 
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Bevieed  Btatutee,  1881. 

I  284.    Action  for  wrongful  death 160 

96a    Admission  to  the  bar 708 

199a   Prosecution  for  seduction 738 

EUiotfe  Supplement. 

I  86a    Fourth  judicial  circuit 

80a    Regulation  of  natural  gas 

ISOa    BaBotUw 


635 

7?5 
767 


Iowa. 

Statutes. 

18th  Gen.  Assem.  chap*  185,  I  a    Attomey*B 

fees 868 

Benised  Btatutee,  1888. 

1 873L   Damages  for  wrongful  death.. ..m....    m 
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194L    Neoessityof  recording  papers 853 

2720.    Denial  of  signature 447 

800a    Redeeming  from  sale  of  leasehold ..   862 


670 
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Art  a  90*    Number  of  justices  in  township... 

Btatutee. 

1887,  chap.  8aa   Right  of  women  to  vote  for 
justices 

General  Btatutee.  1868. 

Chap.  110, 1 4a   Justices  for  cities 

General  Btatutee,  1889. 


670 


070 
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4518.    Damages  for  wrongful  death 819 


45ia    Party  plaintiff 820 

712L    Justices  for  cities 671 
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1888,  No.  148. 
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Aotfl  of  notaries  to  be  deposited TO 
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Beni9ed  diva  Code. 
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Code  cf  Procedure, 
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way   060 
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800 
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chap.  43L. 
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Absolute  divorce 101 

08.    Delivery  of  liquor  to  minor  458 
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4, 9  L    Legislative  power......... 

"^   12;  9  &   PoQce  power 

Statutes. 

1881,  p.  108l   Safety  in  mines  ........ ..... . 
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Coroner*s  inquests.. 
28, 9  7.    Coroner*s  fees 


New  Jersesr* 

Statutes. 


808- 
806 
806 
806 
790 
791 
806 


8BB 


1748i  Dec  2.   Subjecting  realty  to  payment  off 

debts     
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8,91.    Uniform  laws 785 
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Constitution. 
Artl,97.   Right  to  Jury  trial 40*> 

Statutes. 

1883,  chap.  164.    Procedure  when  jury  unable 

to  agree 404 

Betised  Statutes,  1858. 

Chap.  124, 1 10,   Order  for  service  on  nonresi- 
dents     165. 

Bevised  Statutes. 
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4022.    Order  for  adoption 48(1 

4024.    Adoption 486 
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Sanborn  d  Berryman's  Annotated  Statutes. 
1 2680.    Order  for  service  on  non resident 165  *" 

2640.    Service  of  process  on  nonresidents 165 

99  2766-68.   Liability  of  party  to  note  as  gar> 
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El]en  L.  KILEY,  Appt, 

V. 

P.  MARTDTBLLI  et  oi,  BespU. 

(97  Ob!.  575.) 

t.  Laaid  porehased  in  the  name  of  a 
husband  but  paid  for  by  bis  wife  Is  beld  by  him 
Intrust  for  her. 


8*  A  Judgment  ereditorwho  bids  athia 
own  sale  luid  as  the  effeet  thereof  aat- 
lofles  his  Judgment  in  whole  or  Id  part  Is  a 
purchaser  for  value  in  the  sense  which  entitles 
him  to  protection  against  a  trust  unknown  to  him 
resulting  in  the  favor  of  the  wife  of  the  judg- 
ment debtor  by  the  purchase  of  land  in  the  name 
of  the  latter  with  the  moneys  of  the  former. 

8.  A  wife  who  hae  paid  the  pnrehaae 


IIOTX.-F010  far  a  fnMrehaaer  at  executinn  or  judicial 

tdUiavroUeted  as  a  bona  Ude  wrduuer. 

Who  isabonaMe vurehaaer  t 

In  this  note  where  the  purchase  was  made  by  a 
Vuty  to  the  action  or  his  attorney  It  Is  so  stated  in 
the  note,  and  when  made  by  an  outside  party,  he  is 
^eooted  simply  as  a  purchaser. 

Inasmuch  as  the  protection  of  the  purchaser  de- 
pends so  largely  on  local  statutes,  the  decisions  b»- 
iov  only  embrace  the  American  cases. 

There  is  some  conflict  as  to  the  protection  afforded 
parcbssen  at  Judicial  sales  and  sales  under  exeou- 
tk)D,  owiog  to  the  various  registry  and  lien  laws  of 
the  several  states.  It  will  be  seen  in  some  that  the 
ivotectton  is  afforded  by  priority  of  record*  in  some 
^  priority  of  Judgment  whilst  others  are  affected 
b>  special  notice.  Ordinarily  he  only  takes  such 
title  88  the  debtor  had,  and  his  purchase  is  subject 
to  daims  of  which  he  had  notice  actual  or  construct- 
ive, la  the  preparation  of  this  note  only  sales  un- 
^  execution,  partition,  guardian,  administrator, 
sod  executor  and  mortgage  foreclosure  are  col- 
lated. 

A  pmchaser  cannot  be  held  to  be  a  bona  fide  pur- 
chaser unless  he  has  paid  the  money.  0*Brien  v. 
Batrison,  60  Iowa,  (^  Swayze  v.  Burke,  87  U.  8. 
l2Petli,9L.ed.960. 

And  a  purchaser  who  credits  the  Judgment  fore- 
<lo8ing  a  mortgage  which  is  owned  by  his  ward  Is 
Dot  a  purchaser  for  value.  Belespine  v.  Campbell, 
STex.4. 

80  a  purchaser  under  his  own  execution  is  not  an 
hmocent  purchaser  for  value  without  notice.  Wll- 
ttams  V.  McUroy,  81  Ark.  8S. 

But  under  Tex.  Rev.  Stat.,  I  2818,  a  purchaser  at 
'Ciecution  sale  is  deemed  an  Innocent  bona  flde 
purchaser  in  all  cases  when  he  would  be  deemed  to 
be  Buch  had  the  sale  been  made  voluntarily  by  the 
defendant.   Holmes  t.  Buckner,  67.  Tex.  107. 

And  a  plaintiff  purchasing  at  a  Judicial  sale  is  a 
hoDs  flde  purchaser.  Wood  v.  Chapin,  18  N.  Y.  609, 
«Aoi.Dec.e& 

And  a  creditor  purchasing  at  Judicial  sale  made 
^  P«7  the  debts  of  a  decedent  may  be  a  bona  flde 
iwrehaser  for  value.  Taylor  v.  Harrison,  47  Tex. 
^2BAm.Bep.  804. 

A  purchaser  at  execution  sale  without  notice  of 
tdonnsnt  equity  ptrlor  to  the  execution  being  re- 
^orned  satisfied  takes  a  title  as  a  bona  flde  pur- 
«fa«er.  Oviatt  ▼.  Brown,  14  Ohio,  28S.  46  Am.  Dec 

^1L.R.A  8 


A  purchaser  at  foreclosure  sale  of  property  sold 
on  a  usurious  mortgage  without  notice  of  the 
usury  is  protected  as  a  bona  flde  purchaser,  and 
the  same  is  true  where  the  mortgagee  is  a  purchaser 
and  assiguR  his  purchase  before  the  time  of  redemp- 
tion. Patton  V.  Thomson  (Cal.)  May  13,  1883; 
Holmes  v.  State  Bank  of  Duluth  <Mlnn.)  June  U 
1898. 

But  a  purchaser  under  a  foreclosure  sale  in  Min- 
nesota, where  the  mortgage  is  void  for  usury,  is 
not  protected  unless  he  is  a  bona  flde  purchaser  for 
value  without  notice.  Jordan  v.  Humphrey,  81 
Minn.  486. 

A  purchaser  at  execution  sale  having  full  knowl- 
edge of  all  the  facts  where  a  tax  title  holder  pre- 
vented the  competition  at  the  sale  Is  not  a  purchaser 
in  good  faith.   Taylor  v.  Gourtnay,  16  Neb.  190. 

See  further,  as  to  bona  flde  purchaser,  other 
sub-heads. 

L  BeeordB  and  want  of  notice. 


a.  Vnreeorded  deeds. 

Under  Cal.  Civ.  Code,  1 1107,  providing  for  prlor- 
ity.by  recording  flrst,  a  Judgment  creditor  purchas- 
ing at  execution  sale  without  notice  of  a  prior 
unrecorded  deed,  and  recording  his  certificate  of 
sale  flrst,  has  priority.  Foorman  T.Wallace.  76  Gal. 
567. 

A  mortiragee  purchasing  at  foreclosure  sale  ac- 
quires a  title  superior  to  that  of  a  grantee  by  a  pre- 
vious unrecorded  deed,  where  he  has  no  notice. 

The  California  Registry  Act  makes  all  unrecorded 
conveyances  void  as  against  a  subsequent  pur- 
chaser in  good  faith  and  for  a  valuable  considera- 
tion, when  his  own  convesranoe  is  flrst  duly  re- 
corded.   Frey  v.  Clifford.  44  Cal.  836. 

The  certlflcate  of  sherlfTs  sale  when  recorded  im- 
parts notice  and  gives  a  superior  right  over  a  prior 
unrecorded  deed  of  which  the  holder  of  the  certifi- 
cate had  no  notice  at  the  time  of  recording.  Page 
V.  Rogers,  81  CaL  80L 

California  Civil  Code,  9 1218.  provides  that  a  con- 
veyance properly  aokowledged  and  recorded  is  no- 
tice to  subsequent  purchasers  and  mortgagees  from 
the  time  it  Is  filed  for  record. 

And  01777  provides  that  on  **a  Judicial  sale  the 
only  warranty  implied  is  that  the  seller  does  not 
know  that  the  sale  will  not  pass  a  good  title  to  the 
property." 

A  purchaser  at  mortgage  foreclosure  sale  without 
notice  of  an  unrecorded  deed  Is  a  purchaser  for 
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See  also  27  L.  R.  A.  121;  39  L.  R.  A.  705;  44  L.  R.  A.  392. 
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\  prlee  oflaAd  the  title  to  whieh  is  taken 
and  recorded  in  the  name  of  her  hus- 
band* but  wbo  tails  to  enforce  her  equitable 
light  to  the  property  for  many  yean  and  until 
the  sale  thereof  on  execution  asainst  the  hua- 
band  and  the  recording  of  the  conveyance  of 
auoh  sale,  is  £rullty  of  such  lacbes  as  will  bar  her 
right  to  relief  agalnat  the  purchaser  at  the  sale 
without  notice  of  such  rights.  She  occupies  no 
better  position  than  she  would  have  done  had 
she  held  an  unrecorded  conveyance. 

4t  BeAieal  to  g^yre  inetructione  ie  not 
cause  for  rcTersal  in  an  equity  case  although 
the  court  adopts  the  answer  of  the  Jury  in  its  find- 
ings of  fact  where  it  proceeds  at  length  to  find 
upon  all  the  issues  in  the  case. 


6«   Dedarationsof  plaintiff  in  an  aetioi^ 
to  be  declared  the  owner  of  lands  and 

to  set  aside  a  sherifTs  sale  thereof  on  executioi» 
against  her  husband  as  to  her  ownership  of  tb^- 
property  are  inadmissible  in  the  absence  of  any 
oifer  to  bring  knowledge  of  such  deolaratioii» 
home  to  the  purchaser  at  such  sale. 
6.  Error  in  striking  ontewidence  of  de»» 
larations  as  to  ownership  of  land  la- 
cured  by  finding  ownership  in  the  person  whom 
such  declarations  tend  to  show  to  be  the  owner. 

(March  SUim^ 

APPEAL  by  complainant  from  a  Judgment 
of  the  Superior  Court  for  Yolo  County  in 


Talue  under  the  Alabama  Registry  Act.  Ohio  L. 
Ins.  ft  T.  Co.  ▼.  Ledyard,  8  Ala.  868. 

But  a  mortgagee  purchasing  at  his  foreclosure 
cannot  thereby  defeat  a  prior  unrecorded  mort- 
gage previously  made  by  himself.  Bmltb  V.Branch 
Bank  at  Mobile,  21  Ala.  125. 

The  rule  is  established  in  Florida  that  a  Judg- 
ment is  a  lien  on  real  estate  which  has  been  con- 
veyed at  the  time  of  Judgment,  but  the  deed  for 
which  Is  not  recorded,  and  of  which  the  Judgment 
creditor  had  not  actual  notice  at  the  time  of  enter- 
ing of  the  Judgment,  and  a  purcliaser  at  execution 
sale  will  be  protected.   Doyle  v.  Wade,  28  Fla.  90. 

And  a  purchaser  of  land  at  a  Judicial  sale  In  O. 
county  under  a  decree  rendered  in  that  county, 
cannot  be  affected  by  constructive  notice  of  a  Judg- 
ment obtained  in  P.  county,  which  is  not  recorded 
In  C.  county  before  the  confirmation  of  the  sale. 
Logan  V.  Pannlll,  17  Va.  L.  J.  887. 

So  a  purchaser  at  execution  sale  recording  his 
deed  first  has  priority  over  prior  unrecorded  con- 
veyances the  same  as  though  he  had  bought  di- 
rectly from  the  debtor.  Bills  v.  Smith,  10  Gki.  268. 

So  under  an  liiinois  statute  (Gale^  Stat.  661  8  5, 
and  152. 1 16,)  an  attaching  creditor  who  completes 
his  lien  and  buys  at  execution  sale  acquires  a  lien 
over  a  prior  unrecorded  deed  of  which  he  had  no 
notice  at  the  time  of  his  attachment.  Martin  v. 
Dryden,  6  IlL  216. 

And  a  purchaser  at  sheriff*s  sale  is  protected  the 
same  as  though  he  bought  from  the  debtor  under 
Ind.  Rev.  Stat.  1848,  9  25,  p.  418,  requiring  convey- 
ances to  be  recorded  in  ninety  dasrs  from  their  ex- 
ecution.   Hosier  v.  Hall,  2  Ind.  656, 64  Am.  Deo.  460. 

A  purchaser  at  execution  sale  against  a  volun- 
tary grantee  whose  title  was  not  recorded  cannot 
be  defeated  by  another  deed  by  the  same  grantor 
to  another  voluntary  grantee.  Ind.  Be  v.  Code 
1881,  p.  270,  makes  a  leed  valid  without  acknowl- 
edgment or  record  except  as  to  purchasers  for  a 
valuable  consideration.  Way  v.  Lyon,  8  Blackf .  76. 

A  purchaser  at  execution  sale  may  recover  in 
ejectment  as  against  a  party  in  possession  holding 
under  an  unrecorded  deed  from  the  defendant 
made  after  the  Judgment  but  before  the  date  of 
the  sheriff*8  deed.  An  equitable  title  is  no  defense 
in  ejectment.   Smith  v.  Allen,  1  Blackf.  28. 

A  purchaser  at  execution  sale  for  value  without 
notice  is  not  affected  by  an  unrecorded  deed  or 
mortgage  under  Iowa  Rev.,  1 2220,  providing  that 
no  instrument  affecting  real  estate  is  of  any  validity 
against  a  subsequent  purchaser  without  notice  un- 
less recorded.  Halloway  v.  Plainer,  20  Iowa,  121, 
80  Am.  Dec.  617 ;  Evans  v.  McGlasson,  18  Iowa,  150. 

A  Judgment  creditor  purchasing  at  execution 
sale  will  be  considered  a  t>ona  fide  purchaser  as  to 
an  unrecorded  deed  or  equity  of  which  he  had  no 
notice.  Walker  v.  Elston,  21  Iowa,  620;  Butterfleld 
V.  Walsh,  Id.  00,  80  Am.  Dec.  667,  86  Iowa,  684; 
Gower  v.  Doheney,  88  Iowa,  86. 

A  purchaser  at  an  execution  sale  is  protected  ir 
JIL.R.A. 


his  title  against  a  prior  unrecorded  deed  of  whiolk 
he  had  no  notice,  under  IlL  Stat.,  Scates  Oomp.  969» 
I  28,  providing  that  deeds  and  other  instruments- 
take  effect  from  time  of  recording  as  against  cred- 
itors and  purchasers  without  notice.  MoFaddeA 
V.  Worthington,  46  HI.  802. 

A  purchaser  at  sheriff's  sale  who  is  no  party  to 
the  Judgment  is  protected  against  unrecorded 
deeds  and  mortgages  and  outstanding  equities  the 
same  as  one  who  makes  a  voluntary  purchase  an<l 
takes  an  ordinary  conveyance  by  the  party  holding' 
the  legal  title  of  record.  Lee  v.  Bermingham,  MX 
Kan.  812. 

A  purchaser  at  a  sale  of  purchase  money  mort- 
gage foreclosure  against  the  husband  and  wife» 
where  the  mortgage  was  made  by  the  husband,  dW 
vests  her  of  all  title,  although  she  held  at  that  tlm» 
an  unrecorded  deed  from  her  husband.  Ogden  v. 
Walters.  12  Kan.  282. 

Under  K.  J.  Recording  Act  1780,  a  purchaser  a^ 
execution  sale  is  not  affected  by  a  prior  deed  not. 
recorded.    Den  v.  Ricbman,  18  N.  J.  L.  48. 

A  Judgment  creditor  without  notice  may  subjeoa 
the  interest  of  a  grantor  by  an  unrecorded  instru- 
ment the  same  as  though  it  was  not  made,  and  th» 
purchaser  at  execution  sale  will  obtain  a  title  su- 
perior to  the  holder  of  an  unrecorded  instrument*, 
where  the  title  of  the  vendor  was  such  as  could  be- 
sold  under  execution.  Mississippi  Valley  Go.  v. 
Chicago,  St  L.  ft  N.O.B.  Go.,  68  Miss.  848,  88  Am. 
Rep.  348. 

Deeds  prior  to  the  Judgment  made  by  the  defend- 
ant in  execution  are  not  evidence  of  title  as  against, 
a  purchaser  at  execution  sale  where  they  were  not 
recorded.   Waldo  v.  Russell,  5  Mo.  887. 

A  purchaser  at  execution  eale  is  protected  against 
all  unrecorded  conveyances  made  by  the  defendant 
of  which  he  had  no  notice  under  Pennsylvania 
Recording  Acts.  Stewart  v.  Freeman,  2S  Pa.  120? 
Morrison  v.  Funk,  28  Pa.  421. 

A  purchaser  at  an  execution  sale  has  a  title  para- 
mount to  all  conveyances  and  incumbrances  aino» 
the  entry  of  the  Judgment  of  which  he  had  no  no- 
tice actual  or  constructive  at  the  time  of  the  sale. 
A  notice  of  a  claim  of  title  read  at  the  sale  which 
did  not  antedate  in  claim  the  Judgment  is  ineffeot- 
uaL   Lance  v.  Qorman,  131  Pa.  200. 

A  purchaser  at  execution  sale  is  protected  against 
an  unrecorded  conveyance  previously  made  to  ik 
third  party  by  the  Judgment  debtor  of  which  h» 
had  no  notice.  Borden  v.  Tillman,  89  Tex.  868; 
Blum  V.  Schwartz  fTex.)  10  L.  R.  A.  068.  See  also 
on  this  point  the  portion  of  the  note  to  the  above- 
case  which  begins  on  page  672. 

An  execution  creditor  who  purchases  the  laud  of 
the  debtor  at  execution  sale,  and  has  no  notice  of 
a  prior  unrecorded  deed  before  his  Judgment  be- 
came a  lien  on  the  property  is  protected  against 
the  holder  of  such  unrecorded  deed,  under  tbe 
Registration  Laws  of  Texas.  Ayres  v.  Duprey,  81 
Tex.  608, 86  Am.  Dec  667. 


1898. 


Riley  v.  Mahtisblll 


favor  of  defendants  and  from  an  order  deny- 
ing  a  motion  for  a  new  trial  in  an  action  brought 
to  set  aside  a^heriff's  sale  of  certain  real  estate, 
and  to  procure  a  decree  vesting  the  title  in  com- 
plainant.    Affirmed, 

I'he  facts  are  stated  in  the  opinion. 

Mettn.  Eugene  Aram  and  Craiflf  A 
Hawkins,  for  appellant: 

The  property  in  question  is  the  separate 
property  oi  plaintiff.  As  such  separate  prop- 
erty, it  is  not  liable  for  the  debts  of  her  hos- 
hand. 

Civil  Code,  §  171. 

An  execution  can  only  be  levied  npon  the 
property  of  the  judgment  debtor. 

avil  Code.  §  682. 


Under  section  858,  Civil  Code,  the  husband 
took-  and  held  the  property  in  question  in  trust 
for  plaintiff,  his  wife. 

In  addition  to  this  being  a  simple  trust,  an 
element  of  fraud  creeps  into  the  case.  The 
relation  of  husband  and  wife  is  confidential. 

Civil  Code,  §  158. 

And  their  contracts  are  subject  to  rules  gov- 
erning confidential  relations.  The  betrayal  of 
such  confidence  is  constructively  fraudulent 
and  gives  rise  to  a  constructive  trust. 

1  Story,  Eq.  Jur.  g§  258-807;  avil  Code, 
%  IS'JS;  Btory,  Eq.  Jur.  §§  186-208. 

A  judgment  creditor  purchasing  at  his  own 
execution  sale  is  not  a  bona  fide  purchaser,  as 
he  advances  no  new  consideration. 


A  pmohaser  at  an  exeoutloD  sale  takes  tbe  land 
free  from  all  secret  trusts  of  which  be  had  do  no. 
tl»,  and  poflsesBlon  to  impart  notice  must  t)e  open 
and  notorioos.  The  lien  of  a  Judgment  is  superior 
to  ao  unxefflstored  deed  of  which  the  purchaser 
bad  no  notice.  Tex.  Stat.  A«  ft  W.  art  irai;  Blank- 
oiBhip  V.  Doufflas,  25  Tex.  886. 88  Am.  Dec  608. 

A  judgment  creditor  pnzohasioff  at  execution 
sale  has  a  prefereooe  over  secret  equities  and  un- 
xecorded  instruments  of  wblob  he  has  no  notice  at 
the  tfnie  of  Bale,  under  section  871.  Mansf .  Dlff. 
(ArkJ  providlnfiT  that  no  deed  or  Instrument  for 
oooveyance  shall  be  valid  as  against  a  subsequent 
purchaser  or  creditor  unless  Died  for  record.  New- 
man V.  Davis,  8i  Fed.  Bep.  609. 

As  to  wiiether  a  purchaser  without  notice  at  ex- 
ecution sale  takes  the  land  free  from  claims  under 
an  unrecorded  deed  or  a  mere  equity  is  not  de- 
cided.   Parker  v.  Pierce,  16  Iowa,  887. 

A  creditor  is  not  a  purchaser  under  tbe  Alabama 
Becordinfr  Act  and  therefore  a  deed  for  a  valid  oon- 
sideratlon  though  not  of  record  is  good  as  against 
the  purchaser  at  execution  sale  against  grantor. 
Advent  V.  Bead,  %  Stew.  (Ala.)  tf& 

In  Unfveordsd  deeds  tohsreinirvluuerJkunoties. 

A  Judgment  creditor  purchasing  at  an  execution 
sale  may  be  considered  a  bona  fide  purchaser 
though  notice  was  given  at  the  sale  that  the  land 
was  claimed  as  separate  estate  of  the  defendant's 
wif&    Wallace  v.  Campbell,  64  Tex.  87. 

But  the  plaintiff  purchasing  property  at  execu- 
tion sale  with  notice  of  a  resulting  trust  in  favor 
of  a  claimant,  where  the  deed  to  the  defendant  In 
^  the  execution  never  was  recorded,  is  not  a  pur- 
chaser for  a  valuable  consideration.  Williams  v. 
Holllngsworth,  1  Strobh.  Bq.  108, 47  Am.  Dec.  687. 

And  a  purchaser  at  judicial  sale  is  affected  by 
notice  at  any  time  before  the  sale  of  an  unrecorded 
deed  as  though  it  was  recorded,  under  Ark.  Stat.. 
Ifansf.  Dig.,  1 80,  providing  that  deeds  shall  be  oon- 
Btractive  notice  from  the  time  they  are  filed,  and 
9  36  making  actual  notice  equivalent  to  registry 
notice.  Jackson  v.  Allen,  80  Ark.  110;  Pindall  v. 
Trevor,  Id.  249;  Tuley  v.  Beady,  27  Ark.  88;  Byera 
V.  Engle8,16Ark.543. 

However,  under  the  Illinois  Becording  Acts,  a 
judgment  creditor  and  a  purchaser  are  equally 
protected  and  a  notice  to  the  plaintiff,  at  the  time 
of  the  levy  of  tbe  execution  and  the  sale,  of  an  un- 
recorded deed  or  mortgage  is  of  no  avail  as  against 
tbe  lien  of  the  judgment.  Columbus  Buggy  Ck>.  v. 
Graves,  108  lU.  450. 

A  purchaser  at  judicial  sale  with  notice  before 
he  purchased  of  an  unrecorded  deed  made  by  the 
defendant  Is  not  protected  against  such  deed. 
Hoy  T.  Allen,  87  Iowa,  806. 

If  the  purchaser  had  notice  of  a  prior  unre- 
oorded  deed  made  by  the  defendant  in  the  execu- 
tkHi  the  title  of  the  purchaser  is  invalid  and  he 
SlL.a  A. 


cannot  recover  in  ejectment.    Draper  v.  Bryson, 
86  Mo.  108, 68  Am.  Dec.  488,  17  Mo.  71, 67  Am.  Dec. 

A  irarohaser  at  execution  sale  takes  no  title 
where  the  defendant  with  knowledge  of  plaintiff 
had  conveyed  the  property  but  the  deed  was  not 
recorded  prior  to  filing  of  lis  pendens.  Lament  v. 
Oheshlre,  66  N.  Y.  80,  afBrming  6  Lans.  281. 

A  creditor  purchasing  at  his  judicial  sale,  where 
the  abstract  of  his  judgment  from  another  county 
is  improperly  recorded,  is  not  an  innocent  purchas- 
er as  against  an  unrecorded  trust  deed  of  which 
he  had  notice.  Herring  v.  Walker  (Tex.)  June  21, 
1808. 

A  creditor  purchasing  at  execution  sale  is  not 
affected  by  an  agreement  of  the  debtor  in  posses- 
sion to  reconvey  to  his  grantor,  which  agreement 
is  not  of  record,  though  he  may  have  noticed  be- 
fore he  paid  the  bid,  as  Tex.  Bev.  Stat^,  art.  4332, 
provides  that  deeds  of  trust  shall  be  void  as  to 
creditors  and  subsequent  purchasers  without  no- 
tice unless  recorded.  Stephens  v.  Keating  (Tex.) 
June  28, 180L 

A  purchaser  at  execution  sale  with  notice  of  an 
unrecorded  deed,  where  the  judgment  creditor 
without  notice  made  a  levy,  is  entitled  to  protec- 
tion, under  Paschal*s  Dig.,  arts.  4888, 4969,  provid- 
ing that  unrecorded  conveyances  are  void  as  to 
*^1  creditors**  and  **subsequent  purchasers  for 
valuable  consideration  without  notice,**  (overrul- 
ing Price  V.  Oole,  85  Tex.  471;)  Grace  v.  Wade,  46 
Tex.  688. 

e,  WaM  of  fictCoe  to  putehMer  aeneraOy, 

A  plaintiff  purchasing  at  his  foreclosure  sale  is  a 
bona  fide  purchaser  and  is  protected  against  all 
prior  equities  of  which  be  has  no  notice.  Yitito  v. 
Hamilton,  86  Ind.  187. 

A  purchaser  at  execution  sale  takes  title  free 
from  secret  equities  and  trusts  of  which  he  had  no 
notice.  Boynton  v.  Winslow,  87  Fa.  815;  Other- 
wood  v.  Watson,  66  Ind.  676;  Hampeon  v.  Eall,  64 
Ind.  382. 

A  purchaser  at  judicial  sale  with  notice  of  a 
parol  trust  is  protected  where  the  mortgagee  had 
no  notice  of  such  trust  Goo  per  v.  Loughlin.  76 
Tex.  525:  Logan  v.  Bva,  144  Pa.  812. 

A  bona  fide  purchaser  at  an  execution  sale,  after 
he  has  paid  the  consideration  and  extinguished  the 
original  debt,  is  not  affected  by  a  notice  of  an 
equitable  title,  imparted  to  him  thereafter  but  be- 
fore he  obtains  a  deed  from  the  sheriff.  Halley  v. 
Oldham,  5  B.  Mon.  283,  41  Am.  Dec.  262. 

A  notice  given  to  a  purchaser  at  an  attaching 
creditor*s  sale  is  only  notice  of  tbe  claim  to  the 
extent  set  forth  in  the  notice.  Dickey  v.  Henarie 
15  Or.  851. 

A  purchaser  at  execution  eale  with  notice  before 
be  completes  his  purchase,  that  the  equitable  tide 
is  in  another  than  the  defendant,  takes  the  title  sub- 
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Sargent  ▼.  Sturm,  28  Cal.  861,  88  Am.  Dec. 
118:  JSverett  ▼.  SUme,  8  Stoir,  C.  C.  455;  Moper 
V.  mnman,  18  N.  Y.  188;  Biemon  ▼.  Sehurck, 
29  N.  y.  618;  MdHdge  v.  Bee  Tup  Oo.  17  Cal. 
56:  AmM  ▼.  Patrick,  6  Paige,  810,  8  L.  ed. 
1000;  Williams  ▼.  HoUingnoorth,  1  Strobh.  Eq. 
103. 47  Am.  Dec.  627;  Dickerson  v.  Tillinghast, 
4  Paige,  215.  8  L.  ed.  409,  25  Am.  Dec.  528; 
Mowan  y.  Adams,  1  Smedes  &  M.  45;  PaufeU  v, 
Jefries,  6  111.  887;  Freeman  v.  ^iK.  21  N.  C. 
889;  /o^A;  ▼.  OaUant,  22  N.  C.  895,  84  Am. 
Dec.  410. 

An  execution  against  a  trustee  willnot  affect 
the  property  ne  holds  in  tmst. 

Hart  ▼.  Burnett,  15  Cal.  578;  Fulton  v. 
Sdnlow,  20  Cal.  480;  Townsend  v.  Oreelw,  72  U. 
S.  5  Wall.  837,  18  L.  ed.  649;  Sort  v.  Farmers 


d!  Mechanics  Bank,  82  Vt.  262;  Carter  v.  Porter^ 
55  Me.  845;   Wheeler  ▼.  Uampsan,  16  Cat.  290. 

The  rule  protecting  bona  fide  purchaaera 
without  notice  only  applies  to  such  purcbaseTS 
of  the  legal  title.  The  purchaser  at  an  execu- 
tion sale  under  our  system  is  not  the  purchaper 
of  the  legal  title;  he  merely  acquires  a  lien, 
with  a  contingent  right  to  become  clothed  with 
the  legal  title,  and  therefore  cannot  bring  bim> 
self  within  the  rule  on  this  ground.  He  takes 
the  title  subject  to  all  existing  equities. 

Reynolds  ▼.  Earris,  14  Cal.  680.  76  Am. 
Dec.  459;  Dupont  y.  Werthe)nan,  10  Cal.  854; 
Anth4my  y.  Wessel,  9  Cal.  108;  Oummings  v. 
Noyes,  10  Mass.  488;  Smith  y.  Brannan,  18 
Cal.  115;  (TRourke  y.  (TConnor,  89  Cal.  442. 

In  all  such  cases  the  doctrine  of  eateat  emp- 


ject  to  such  equity.  Heok  y.  Fink,  85  Ind.  41;  Nor« 
ton  y.  WllliaiDS,  9  Iowa,  5ii9;  Siemoa  y.  Schurok,  28 
N.  Y.  613;  Barnes  y.  McCllnton,  8  Penr.  &  W.  67,  S3 
Am.  Dec.  68;  Sill  y.  Swackhammer,  108  Pa.  7. 

A  purchaser  at  execution  sale  with  notice  cannot 
recoyer  in  ejectment  from  the  mortgagee  in  pes- 
sesBion.   Jackson  y.  Bowen,  7  Oow.  18. 

A  creditor  is  not  a  bona  tide  purchaser  for  yalue 
if  he  pays  by  creditinsr  the  purchase  on  an  ante- 
oedent  demand,  and  is  bound  by  notice  of  equity. 
Boro  y .  Harris,  18  Lea.  86. 

A  purchaser  at  judicial  sale  haying  knowledge 
that  the  equitable  title  is  in  a  person  other  than 
the  judgment  debtor  is  not  a  bona  fide  purchaser 
although  he  did  not  know  the  particulars  of  the 
title.    Osborne  y.  Pratber  (Tex.)  Feb.  2, 1888. 

A  resulting  trust  cannot  be  defeated  in  Texas  by 
an  execution  sale  unless  to  an  innocent  rurchaser 
for  yalue.    Bvans  y.  Welbom.  74  Tex.  680. 

And  a  resulting  trust  is  protected  against  the 
operation  '  of  the  registration  laws.  Stroud  y. 
Oberthier,  88  Tex.  538, 85  Tex.  177. 

d.  Oonstmctive  notfosi 

A  purchaser  at  foreclosure  sale  is  chargeable 
with  notice  of  possession  under  a  lease  set  out  in 
the  notice  of  sale.    Rlggs  y.  Pursell,  66  N.  Y.  103. 

A  plaintiff  purchasing  land  at  execution  sale  and 
crediting  the  price  on  his  execution  acquires  no 
title  as  against  a  claimant  in  possession,  who  has 
purchased  the  land  under  a  parol  contract.  Bar- 
nett  y.  Vincent,  69  Tex.  686. 

A  purchaser  at  execution  sale  recording  his  deed 
Is  not  entitled  to  priority  oyer  a  party  in  posses- 
sion under  a  contract  of  purdiaae  at  the  time  of 
the  Judgment.    Moyer  y.  Hinman,  18  N.  Y.  18a 

And  a  purchaser  at  sherlff^s  sale  under  execution 
Is  chargeable  with  notice  of  want  of  possession  by 
-defendant.    Tutwiler  y.  Montgomery,  78  Ala.  868. 

The  possession  by  a  grantor,  after  a  full  conyey- 
anoe,  is  not  notice  to  a  purchaser  at  a  sale  on  an 
execution  against  the  grantor.  This  is  an  excep> 
tion  to  the  general  rule  that  a  purchaser  is  charge- 
able with  notice  of  equities  of  one  In  possession. 
May  y.  Sturdiyant,  75  Iowa,  116. 

A  yendee  In  possession  obtaining  his  deed  be- 
tween a  leyy  and  sale  under  an  execution  cannot 
defend  Us  title  as  against  the  purchaser  in  an  ac- 
tion at  law.  His  remedy  is  in  equity.  Butts  y. 
Chinn,  4  J.  J.  Marsh.  641, 8  Dana,  547. 

A  purchaser  at  Judicial  sale  will  be  protected 
against  a  mala  fide  purchaser  in  possession  im- 
proving the  land  with  knowledge  of  the  Judgment 
where  the  l\»  pendens  notice  is  defectiye.  Patter^ 
•on  y.  Brown,  88  N.  Y.  8L 

A  purchaser  of  land  under  execution  sale  ac- 
quires an  equity  of  redemption  only  as  agauist  a 
mortgagee  of  defendant,  where  the  mortgagee  is 
In  poesession.    Hubble  y.  Yaugban,  48  Mo.  138. 

The  pendency  of  a  suit  to  set  aside  the  deed  un- 
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der  which  a  mortgagor  claims  title  Is  notice  to 
purchasers  at  f oredoeure  sale.  Randall  y.  Duff « 8 
L.&  A.  764,  79  Gal.  128. 

And  a  purchaser  at  mortgage  f  orecJosure  Is  put 
on  inquiry  by  the  redtals  in  the  deed  to  the  mort* 
gagor  of  the  trust  in  the  deed.  Singer  y.  Sobeible, 
100  Ind.  075. 

So  of  recitals  in  a  patent.  Gingrich  y.  Foltz,  1» 
Pa.  88, 57  AnL  Bee  68L 

An  assignee  of  a  note  under  seal  secured  by^ 
mortgage,  who  purchases  the  property  under 
foreclosure  proceedings.  Is  not  an  Innocent  pur* 
chaser  for  yalue,  as  he  takes  the  property  subject 
to  all  equities  against  the  mortgageeb  Patterson 
y.Rabb,10L.R.A.881,88&a-w 

e.  Priority  by  record. 

A  Judgment  creditor  purchasing  at  a  sale  under 
his  Judgment  without  notice  Is  a  bona  flde  pur- 
chaser, under  Gal.  Ciy.  CkKle,  9 1107.  proyiding  that 
eyery  grant  of  realty  is  oonolusiye  against  the 
grantor  and  those  claiming  under  bim  except  a 
purchaser  or  incumbrancer  who  in  good  faith  and 
for  a  good  consideration  acquires  a  title  or  lien 
that  is  first  duly  recorded.  Hunter  y.  Watson,  U 
ObL  877,  78  Am.  Dec  548. 

A  stranger  purchasing  in  good  faith,  at  exeoa- 
tion  sale,  without  notice  of  any  defects,  has  a  su- 
perior title  oyer  a  purchaser  from  the  defendant 
in  suit  after  the  Judgment  became  a  lien,  although 
the  land  was  sold  first  to  the  plaintiff  and  neyer 
haying  been  confirmed,  an  execution  was  Issued  on 
the  same  Judgment  and  sale  made  to  the  stranger. 
Stotts  y.  Brookfleld,  65  Ark.  807. 

Under  111.  Bey.  Stat.,  186,  1 108,  proylding  for  ft 
lien  on  the  property  from  the  time  of  arrest  or  in- 
dictment of  the  conyict,  a  purchaser  under  execu- 
tion for  such  Judgment  is  not  affected  by  a  deed 
made  after  such  time,  and  this  notwithstanding  a 
change  of  yenue  Is  had.  Hitchcock  y.  Boney,  17 
111.881. 

A  purchaser  at  a  Judicial  sale  by  an  administra- 
tor is  only  affected  by  other  deeds  of  which  he  haa 
notice  after  they  are  filed  for  record  under  HI. 
Rev.  Btat.  1845,  9 106.  MoNitt  y.  Turner,  83  U.  &  16 
Wall.  868, 21  L.  ed.  841. 

The  purchaser  at  an  execution  sale  will  acquira 
the  title  held  by  the  defendant  and  takes  prece- 
dence oyer  sulwequent  Hens.  The  deed  wlU  relate 
back  to  the  date  of  the  lien  and  is  a  prior  title  over 
another  deed  made  first  but  on  a  later  execution 
sale.    Greer  y.  Wlntersmlth,  85  Ky.  616. 

And  a  purchaser  at  execution  sale  is  not  affected 
by  a  lease  made  by  the  defendant  after  the  levy* 
Locke  y.  Coleman,  2  T.  B.  Mon.  12, 15  Am.  Bee.  118, 

But  2  T.  B.  Mon.  12,  is  not  considered  good  au- 
thority as  the  court  of  appeals  act  was  unconstitu- 
tional under  which  the  decisions  reported  wer^ 
made. 

Under  Mich.  Act  1876, 1 6U9,  How.  Stat,  a  oertUU 


1808. 


RiLBT  V.  Maktjkelll 


81 


Ut  appltoi,  and  the  purcbaser  takes  the  riak  of 
AD^  infirmitiea  or  defects  of  title  which  may 
exist. 

(XarJt  T.  NtElvy,  11  Cal.  160;  A6afm  ▼. 
QaOOy,  18  Pick.  468,  25  Am.  Dec.  830;  Moth 
T.  Godfrey,  8  Story,  0.  C.  864;  Jackson  ▼.  Hvlh 
He,  1  Cow.  618;  Jaekmn  v.  WinOow,  0  Cow.  18; 
4  Kent,  Com.  261;  Blanekard  v.  Brooks,  12 
Pick.  47;  a>m»toc*  v.  iSnwYA,  18  Pick.  116.  28 
Am.  Dec.  670;  Jackson  ▼.  Sharp^  14  Johns.  478; 
Duponi  v.  Tr<»*^A«fnan,  supra, 

£very  person  who  has  actual  notice  of 
circnmstanoes  sufficient  to  put  a  pruijlent  man 
upon  inquiry  as  to  a  particular  fact  has  con- 
structive cotice  of  the  xact  itself,  in  all  cases  in 
which  by  prosecuting  such  inquiry  he  might 
liave  learned  such  fact. 


Civil  Code,  §  19;  mil  v.  Den,U  Cal.  ^8;  Vu 
goureux  v.  Murphy,  Id.  352;  Thompson  v.  Kel- 
ion.  Id.  552;  Bellman  v.  Levy,  55  Cal.  117;  Z^ 
ihian  v.  Wood,  Id.  161;  Has^y  v.  Wilke,  Id. 
529;  McNeil  v.  P^  57  Cal.  828;  D&ndld  ▼. 
Seals,  Id.  899. 

The  possession  of  the  owner  is  sufficient  to 
put  a  person  dealing  with  the  property  upon 
inquiry. 

(yRourke  v.  (yOonnor,  supra;  Boyd  v. 
Brinekin,  56  Cal.  480;  Lawion  v.  Gordon,  87 
Cal.  202;  Dreyfus  v.  Hirt,  82  Cal.  621;  Wil- 
liamson V.  Brown,  15  N.  Y.  862. 

In  Goldman  v,  Bogers,  85  Cal.  579,  the  court 
said:  '*  If  the  property  was  bought  and  paid 
for  by  defendant  with  money  which  she  had 
at  the  time  of  her  marriage,  and  which  con- 


Cite  of  the  sberifTs  sale  under  exeoutloa  when 
filed  for  reeristry  is  prioia  facie  evidenoe  of  the 
facts  therein  and  of  the  regularity  of  tbe  sale. 

Prior  to  this  a  purchaser  at  execution  sale  was 
not  a  purchaser  under  the  retristry  laws  until  his 
deed  was  recorded.  Columbia  Bank  v.  Jacohs,  10 
Mich.  340,  a  Am.  Dec  TBS;  Millar  v.  Babcook.  85 
Mich.  137. 

Such  certJflcates  when  recorded  are  constructive 
notice  now.  At  wood  v.  BearsB,  45  Mich.  472;  Drake 
V.  McLean,  47  Mich.  1(8. 

In  Mtesissippi  a  purchaser  under  execution  Is  not 
a  purchaser  for  value,  and  does  not  take  any  other 
rights  than  those  held  by  the  defendant,  but  he  is 
not  deprived  of  the  right  which  the  creditor  in  the 
Judgment  has  to  subject  the  lands  of  the  debtor, 
where  he  has  no  notice  of  any  conveyance.  (This 
oonfllctB  with  Simmons  v.  North,  8  Smedes  k  M.  <S7, 
which  did  not  refer  to  the  registry  laws.)  Mississip- 
pi  Code  of  1880,  I  1218,  provides  that  aU  bargain 
mle  and  mortgages  of  lands  shall  be  void  as  to  all 
creditors  and  subsequent  purchasers  for  value 
unless  acknowledged  and  lodged  for  record. 
Nugent  y.  Priebalsch,  CI  Miss.  40S. 

A  conveyance  by  a  Judgment  debtor  bona  fide 
bttween  the  Judgment  and  a  sale  on  a  )!.  /a.  will  not 
defeat  the  execution  sale;  this  relates  to  the  time  of 
docketing  the  Judgment.  Jackson  v.  Wlnslow,  0 
Cow.  18. 

A  purchaser  at  execution  sale  putting  his  deed 
OB  record  is  entitled  to  priority  over  a  subsequent 
recorded  deed  of  which  he  had  no  notice.  Jackson 
V.  caiaml>erlain«  8  Wend.  OSO. 

A  purchaser  at  a  partition  sale  has  prior  title  to 
any  one  acquiring  title  from  a  party  to  the  suit 
after  filing  of  the  Zl8  pendens.  Brooks  v.  Ackerly, 
18N.Y.B.B.668. 

A  purchaser  under  execution  sale  is  protected 
against  a  sale  made  by  the  defendant  after  the 
execution  is  in  the  sherlfl*s  hands.  And  an  alias 
^  ro.  is  the  same  as  the  flrst^L /a.  as  to  the  lien.  Mo- 
Lean  V.  XJpohuroh,  6  N.  C.  868. 

A  purchaser  at  mortgage  foreclosure,  who  had 
no  notice  of  a  verbal  agreement  made  by  the  as- 
signee of  the  mortgage  to  release  the  timber  on 
the  land  where  the  right  to  cut  for  fifteen  years 
had  been  conveyed  by  the  mortgagor  after  the 
mortgage  was  made.  Is  |in  innocent  purchaser  and 
is  protected  against  the  agreement  to  release  the 
timber.  Beaufort  County  Lumber  Co.  v.  Dall,  111 
N.ai20L 

A  purchaser  at  a  Judicial  sale  under  execution 
la  a  purchaser  under  N.  C  Acts  188S,  chap.  147, 
providing  that  no  conveyance,  contract,  or  lease 
for  three  years  shall  be  valid  as  against  a  purchaser 
unless  recorded.  Cowen  v.  Withrow  (N.  C.)  May 
1, 1808,  Ul  X.  a  808, 109  N.  a  636w 

Under  Ohio  registry  act,  a  purchaser  at  sherlff^s 
mle  where  the  deed  is  ordered,  is  protected  against 
a  subsequent  deed  by  the  debtor  thereafter  re- 
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corded  before  his  deed.   Scrlbner  v.  Lockwood,  9 
Ohio,  184. 

And  the  sherUTs  deed  takes  effect  from  day  of 
sale.    Boyd  v.  Longworth,  11  Ohio,  885. 

A  purchaser  at  execution  sale  is  a  purchaser  anA 
Is  protected  by  the  Pennsylvania  Hocordlng  Act  or 
March  18, 177S.  but  the  Judgment  creditor  is  not,. 
Helster  v.  Fortner,  8  Binn.  40. 4  Am.  Dec.  417. 

A  purchaser  at  Judicial  sale  on  foreclosure  is  not; 
affected  by  a  deed  or  mortgage  that  is  defectively 
registered  or  a  Judgment  or  lien  that  is  void  on  it» 
face.    Ctoepp  v.  Gartiser,  85  Pa.  180. 

A  purchaser  at  execution  sale  recording  his  deed 
first  is  protected  against  other  unrecorded  deeds- 
under  Purdon^  Dig.  (Pa.)  881,  fit  1-18,  as  to  record^ 
ing  within  six  and'twelve  months.  Hultz  v.  Ackley^ 
68  Pa.  142. 

A  Judgment  creditor  purchasing  land  at  ex* 
ecutlon  sale  can  recover  In  ejectment  from  a  sub- 
sequent grantee  of  the  debtor.  Dehart  v.  Lewis, 
18  Ky.  L.  Bep.  478. 

But  a  purchaser  at  execution  sale  is  bound  by 
notice  of  record  index  up  to  the  time  of  the  sale. 
Thomas  v.  Kennedy,  84  Iowa,  807,  96  Am.  Dec  740. 

A  purchaser  at  execution  sale  in  ejectment  re- 
covered only  bis  purchase  money  and  costs,  where 
the  defendants  had  conveyed  the  lands  to  a  party 
whose  deed  was  of  record  before  the  levy  and  who 
notified  tbe  puruhaser  at  the  sale  of  his  rights,  and 
land  worth  f8,000  was  sold  for  $10,000.  Weaver  v. 
Nugent,  78  Tex.  878. 

A  deed  of  sheriff  under  execution  sale  must  be 
recorded  in  six  months  under  8.  C.  Act  1786  for  re- 
cording conveyances  or  It  will  be  void  as  to  a  sub- 
sequent purchaser.  Massey  v.  Thompson.  8  Nott 
A  McC.  105. 

A  conveyance  made  by  a  debtor  before  Judg- 
ment against  him,  registered  six  months  from  Its 
delivery  as  required  by  8;  C.  Act  1786,  would  defeat 
a  purchaser  without  notice,  at  sheriff*s  sale  on  a 
Judgment  obtained  after  delivery,  although  the 
Sherifl*s  deed  preceded  the  registration.  If  the 
previous  conveyance  was  not  recorded  within  the 
six  months  it  will  take  effect  on  the  day  of  its 
record  and  defeat  a  sheriff^  deed  nuide  subse- 
quently on  a  sale  made  previous  to  the  registration. 
Leger  v.  Doyle*  11  Rich.  L.  109,  70  Am.  Dec.  810. 

Under  N.  J.  Laws  1888,  p.  815,  Supp.  Rev.  p.  135. 
where  a  Judgment  is  entered  at  any  time  prior  to 
the  recording  of  a  deed  nwde  by  the  debtor,  the 
purchaser  under  such  Judgment  has  a  superior 
title.   Hunt  V.  Swayze,  66  N.  J.  L.  88. 

A  purchaser  from  the  Judgment  debtor,  taking 
possession  before  Judgment,  and  obtaining  a  deed 
before  an  execution  8ale,may  have  the  sherlff*8  deed 
set  aside  and  recover  i>oase8sion  that  was  taken  in 
her  absence.  The  Nebraska  Code,  1 477,  providing 
that  lands  are  bound  from  the  first  day  of  the  term, 
is  to  be  construed  that  the  Hen  of  the  Judgment  is 
subject  to  the  equities  existing  at  the  time  of  its 
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tinued  to  be  her  separate  property,  then  clearly 
abe  was  the  owner,  aod  was  entitled  to  have 
judgment  entered  quieting  her  title  as  against 
the  plaintiff." 

The  judgment  debtor  Lad  no  interest  upon 
which  execution  could  be  levied.  The  code  of 
this  Btat«  makes  a  special  provision  that  the 
wife's  property  shall  not  be  subjected  to  the 
debts  of  the  husband. 

The  rights  of  a  purchaser  vest  from  the  time 
when  the  money  is  actually  paid  over  on  the 
purchase. 

Uas^ey  v.  Wilke,  supra;  Scott  v.  Umbarger, 
41  Cal.  411;  Wikoxson  v.  Miller,  49  Cal.  198. 

The  purpose  and  intent  of  the  statute  is  to 
protect  a  wife  from  the  fraud  and  improvidence 
of  her  husband,  and  she  being  free  from  all 


blame,  cannot  be  bound  by  the  acts  or  inten- 
tions of  her  husband.  His  ads  or  declarHtiona 
cannot  change  or  estop  her,  or  change  her 
rights  in  the  property. 

Dean  v.  Parker,  H8  Cal.  287. 

Mr,  F.  E.  B»ker»  for  respondent,  MartiD- 
elli: 

Purchasers  in  good  faith  and  for  valuable 
consideration  are  protected  by  the  laws  pro- 
viding for  the  recording  of  instruments. 

Civil  Code,  §§  1107,  1214. 

The  conveyance  to  subsecjuent  purchasers 
includes  x^rtificates  of  sale  issued  by  sheriff 
upon  execution  sale. 

Civil  Code,  §  1215;  Foorman  v.  Wallace,  75 
Cal.  (y58. 

The  policy  of  the  law  is  that  if  two  innocent 


rendition.  FUley  v.  Duncan,  1  Neb.  IB4,  98  Am. 
Dec.  387. 

A  purchaser  at  sherilTs  sale  witb  notice  that  a 
deed  bad  been  made  since  the  levy  and  before  the 
sale,  by  the  defendant  In  pursuance  of  a  title  bond 
prior  to  the  Judfrment,  takes  do  title  as  against  the 
ffrantee  in  the  deed,  under  Mo.  Be  v.  Code  184S, 
1 41,  p.  110,  provldlDfr  that  filing  a  deed  for  record 
imports  notice,  and  all  subsequent  purchasers  hare 
notice.  Davis  v.  Ownsby,  14  Mo.  170, 66  Am.  Deo. 
106. 

In  Missouri  a  purchaser  at  execution  sale  is  sub« 
Ject  to  an  unrecorded  deed  or  mortfrage  If  recorded 
t)ef  ore  the  sale.  Valentine  v.  Havener,  80  Mo.  188; 
Jteed  V.  Ownby,  44  Mo.  204. 

And  so  in  sale  under  attachment.  Still  well  v. 
liIcDonald,8B  Mo.  282;  Potter  v.  McDowell,  48  Mo. 

A  party  plaintiff  purchasing  on  judicial  sale 
under JL /a.  following  an  attachment  where  there 
was  no  levy  or  seizure  of  the  land  under  the  fi,  fa, 
cannot  hold  the  land  against  a  party  in  possession 
with  a  deed  made  before  but  recorded  after  attach- 
ment issues  who  had  no  notice  of  the  proceedings. 
Eaiboume  v.  Frellsen,  22  La.  Ann.  207. 

Under  Iowa  Code,  9 1211,  providing  that  no  instru- 
ment affecting  real  estate  is  of  any  validity  against 
aubeequent  purchasers  for  value  without  notice 
unless  recorded,  a  judgment  creditor  is  not  a  pur- 
chaser. Bro  wn  v.TuthllU  O.Greene,  180,  and  Hop- 
ping V.  Bumam,  2  Q.  Oreene,  80,  do  not  now  apply 
under  this  section.    Bell  v.  Bvans,  10  Iowa,  363. 

Indiana  Bev.  Stat.  1888,  p.  812,  providing  that  a 
deed  is  void  as  against  a  subsequent  purchaser  or 
mortgagee  for  valuable  consideration  unless  re- 
corded first,  does  not  apply  to  judgment  creditors, 
and  a  purchaser  at  execution  saleagainst  a  defend- 
ant who  had  taken  property  bacic  from  his  grantee 
and  canceled  his  deed  that  was  not  recorded,  does 
not  take  title  which  still  remained  in  the  grantee. 
Orth  V.  Jennings,  8  Blackf .  420. 

f •  Mortgaaee  amd  lien», 

'  A  judgment  creditor  purchasing  on  his  execution 
sale  is  an  innocent  purchaser  for  value,  in  the 
absence  of  notice  of  an  outstanding  equity  and  is 
entitled  to  protection  as  against  a  subsequent 
decree  correcting  the  description  of  a  prior  mort- 
jrage  so  as  to  make  it  affect  the  same  property. 
Sttenheimer  v.  Northgraves,  76  Iowa,  28. 

A  sheriff*s  deed  under  a  mortgage  sale  relates 
t)ack  to  the  time  of  the  sale  vesting  title  as  of  that 
time  where  no  rights  intervene  and  will  prevail 
over  a  title  under  execution  sale  under  attachment 
if  the  mortgage  is  recorded  prior  to  that  sale. 
SapplDgton  V.  Oeschll,  49  Mo.  S47. 

A  sheriff's  deed  on  execution  relates  back  to  the 
date  of  the  judgment  and  is  prior  to  intervening 
Incumbrancers  and  purchasers  and  to  a  deed  of 
S1L.R.A. 


trust  for  purchase  money.  Byhiner  v.  Frank,  105 
111.886. 

A  purchaser  of  the  equity  of  redemption  at  an 
execution  sale  is  entitled  to  the  possession  and  can- 
not be  defeated  In  ejectment  by  the  debtor  showing- 
a  mortgage  made  by  himself  outstanding  and  un- 
paid. Cotton  V.  Gartisie,  86  Ala.  176;  Marks  v. 
Boblnson,  82  AUu  60.  overruling  Childress  v.  Mo- 
nette,  64  Ala.  817;  Atcheson  v.  Broadhead,  66  AUu 
414. 

A  purchaser  at  execution  sale  is  not  affected  by 
a  prior  unrecorded  mortgage  made  by  the  judg- 
ment debtor,  even  if  the  sheriff  announced  at  the 
sale,  that  the  sale  was  subject  to  the  mortirage, 
under  Gku  Act  1827,  providing  that  judgments  ob- 
tained before  the  foreclosure  of  unrecorded  mort- 
gages shall  take  lien  in  preference  thereto. 
Shepherd  v.  Burkhalter,  18  Oa.  448.  68  Am.  Dec 
628. 

A  purchaser  at  partition  sale  is  not  affected  by 
an  unrecorded  mortgage.  Bouth  y.  Spencer,  88 
Ind.  8B8. 

A  purchaser  in  good  faith  at  execution  sale  wltli* 
out  notice  Is  not  affected  by  unrecorded  liens  and 
secret  trusts.    Booker  v.  Booker,  76  Ind.  671. 

A  purchaser  at  execution  sale  who  had  the  sher- 
iff's certificate  but  had  not  yet  received  the  sheriff^ 
deed  is  protected  against  a  prior  unrecorded  mort- 
gage on  a  bill  of  foreclosure  filed  before  the  expi- 
ration of  the  time  allowed  the  defendant  to  re- 
deem the  land  sold  on  execution.  Bennet  v.  Fooks, 
1  Neb.  466. 

A  creditor  purchasing  at  execution  sale  takea 
free  from  a  prior  unrecorded  mortgage,  under  K. 
J.  Bev.  p.  706,  providing  that  an  unrecorded  mort- 
gage shall  be  void  as  to  a  subsequent  judgment 
creditor.    Condit  v.  Wllaon,  96  N.  J.  Bq.  870. 

A  purchaser  at  partition  sale  will  take  a  good  ti- 
tle as  against  a  mortgagee  by  title  acquired  after 
notice  filed  of  the  action  pending,  under  N.  Y. 
Code,  9 1671,  providing  that  a  person  whose  convey- 
ance is  recorded  after  filing  notice  of  Ifs  pendens  te 
bound  as  though  he  was  a  party  to  the  suit.  Brooks 
V.  Davey,  100  N.  Y.  486. 

A  purchaser  at  execution  sale  can  acquire  no 
better  right  than  the  judgment  creditor  could,  and 
a  mortirage  made  since  the  judgment  is  a  prior 
claim  on  account  of  error  in  recording  the  name 
of  the  party  m  the  judgment.  Glute  v.  Bmmerich, 
09N.T.842. 

Under  the  Ohio  Act  Feb.  22, 1881,  providing  that 
mortgages  shall  take  effect  from  the  time  they  are 
recorded,  plaintiff  purchasing  lands  at  execution 
sale  which  had  been  assigned  to  others  to  secure 
det>ts,  was  protected  because  the  assignments  were 
not  recorded.    Fosdlck  v.  Barr,  8  Ohio  St.  47L 

A  purchaser  at  execution  sale  acquires  no  title 
as  against  a  purchase  by  an  assignee  of  a  mortgage 
on  a  foreclosure  on  the  same  property  where  the 
assignee  had  no  notice  of  the  fraud  of  the  mortga- 


im. 


Rn^BT  ▼.  Mabtinblll 


persona  must  suffer,  the  loss  will  fall  upon  that 
person  who  has  been  guilty  of  the  first  negli- 
^nce. 

Gower  ▼.  Boheney,  38  Iowa,  86;  Vitito  v. 
Eamiltan,  86  Ind.  187;  Newman  ▼.  Davis,  24 
Fed.  Bep.  609;  Wood  ▼.  Ohapin,  18  N.  Y.  509, 
in  Am.  Dec.  62;  Evaju  ▼.  MeOlcMon^  18  Iowa, 
150. 

The  sheriff's  certificate  of  sale  was  sufficient 
to  protect  Martinelli  even  If  the  plain liff  had 
held  a  prior  unrecorded  deed. 

Ci^il  Code,  g  1107;  Foorman  t.  WaOaee, 

One  who  purchases  without  notice  from  a 
vendor  who  has  notice  of  the  equities  or  claims 
of  third  persons,  is  neverthelesa  protected  by 
the  registry  acu 


Wood  V.  Ghapin,  ntpra. 

Where  one  held  the  legal  title  to  land  with 
full  knowledge  that  prior  to  his  deed  the  prop- 
erty had  been  conveyed  in  trust  to  others  by  an 
unrecorded  deed,  and  the  holder  of  the  legal 
title  mortgages  the  property  to  secure  a  pre- 
existing debt  to  one  havius:  no  knowledge  of 
another  outstanding  title,  the  mortgage  is  fore- 
closed, the  mortgagee  buys  in  the  property  and 
credits  the  price  bid  on  the  mortgage  debt, 
he  is  fully  protected  by  the  registry  act. 

Freff  ▼.  Cliford,  44  Cal.  840. 

A  pre-ezistmg  debt  is  a  valuable  considera- 
tion. 

Jbid.;  SMuter  ▼.  Harvey,  65  Cal.  158;  Foor- 
man v.  WaUace,  supra. 

Mr,  R.  Clark  for  respondent,  Riley. 


«or,  and  the  mortgage  was  made  prior  to;tbe  Judg- 
ment and  aasigned  prior  to  the  levy.  Martinex  v. 
IiDd8ay.91Ala.884. 

The  puTOhaser  at  execution  sale  is  affected  by  an 
vnreoorded  mortgage  If  It  be  recorded  prior  to  the 
«ale.   Chapman  y.  Coata,  28  Iowa,  288. 

A  plaintiff  buying  at  exeoutioo  sale,  where  there 
iB  on  record  in  tbe  proper  office,  before  either  ieyy 
•or  oale,  a  deed  of  trust  for  the  creditors  of  tbe  de- 
feudant,  and  satisfying  his  Jadirment  by  siioh  pur- 
•ebase,  will  take  the  property  subject  to  that  deed, 
fioberts  t.  Hughes,  81 DL 180, 2S  Am.  Bep.  270. 

A  purchaser  under  a  Junior  Judgment  takes  sub- 
ject to  all  prior  Judgments  which  are  Hens  on  the 
land.  Tbe  registration  laws  do  not  apply,  and  the 
role  is  tiie  same  although  the  Judgment  debtor  has 
made  fraudulent  conveyances  of  the  land  which 
are  void.   Jackson  v.  Holbrook,  80  Minn,  404. 

Under  Del.  Bev.  Code  1871,  p.  681,  providing  that 
fealty  sold  on  execution  process  shall  be  discharged 
from  allliens  except  mortgages  prior  to  a  general 
lien,  a  purchaser  at  mortgage  foreclosure  has  a 
fvtor  title  over  a  lien  under  the  mechanics*  Ueo 
law.    Bharpey.  Tatnal,6I>eLCh.8Q2b 

A  purchaser  and  a  Judgment  creditor  having  a 
lien  stand  upon  the  same  equity,  and  the  Judg- 
meot  Uen  attaches  to  whatever  interest  in  real  es- 
tate the  records  disclose,  in  the  absence  of  actual 
ootloe.   Maasey  y.  Westoott,  40  nL  UQl 

g.  Vendon^  liens, 

A  plaintiff  purchasing  at  execution  sale  paying 
for  the  land  by  creditmg  the  Judgment  Is  not  a 
twoa  fide  purchaser  for  value,  and  takes  subject  to 
a  vendor^  lien  of  which  he  bad  notice  at  the  day  of 
eale.    Orme  v.  Roberts,  88  Tex.  768. 

A  purchaser  at  execution  sale  of  land  that  Is  sub- 
ject to  a  vendor*s  lien  obtains  only  the  interest  of 
tbe  defeudaot  in  the  execution.  But  the  vendor 
<anDOt  assert  his  lien  by  an  action  of  ejeotmentb 
Ltaa  ▼.  Posey,  04  Miss.  8G2. 

Under  Ky.  Rev.  Stat.,  1 8tanten*s  Dig.  p.  488,  pro- 
viding that  where  a  defendant  in  execution  shall 
have  created  a  bona  fide  incumbrance  before  the 
execution  is  a  lien,  tbe  execution  sale  is  subject  to 
the  incumbrance,  where  a  grantor  reserved  a  lien 
la  bis  deed  an  execution  creditor  against  the 
«rantee  only  obtained  a  Uen  which  he  might  per- 
fect if  he  paid  off  the  purchase  money  before  other 
Hens  were  made.   Hinton  v.  Mitchell,  1  Duvall,  882. 

And  a  purchaser  at  execution  sale  under  a  Judg- 
ment against  a  party  whose  deed  has  not  been  de- 
livered at  the  time  of  the  Judgment  must  yield  to 
tbe  purobase  money  mortgage  made  at  the  time  of 
thedeed.    Banning  v.  Bdes,0 Minn. 408. 

A  purchaser  of  a  mortgagor*s  equity  of  redemp- 
-tion  In  the  mortgaged  realty,  at  an  execution  sale 
ii  not  a  bona  tide  purchaser  so  as  to  protect  him 
against  a  vendor^  lien  of  which  the  mortgagee 
SI  L.  K  A. 


was  chargeable  with  nodce.  The  mortgage  carry- 
tog'  the  legal  title,  and  the  equity  of  the  mortgagor 
only  being  sold,  the  purchaser  took  subject  to  the 
Hen  of  the  vendor.  Overall  v.  Taylor  (Ala.)  Nov.  8, 
1802. 

But  a  plaintiff  purchasing  at  sale  under  his  at- 
tachment without  notice  of  a  vendor's  lien  takes 
the  land  free  from  all  lien.  Adams  v.  Buchanan, 
48  Mo.  04. 

2l  TUU  of  purchaser  as  affeeUd  bv  irreaiOaribies. 

a.  IrreaularWes  of  officer  and  records  oeneraUy. 

Where  ^be  court  has  Jurisdiction  and  there  Is  a 
valid  Judgment,  execution,  or  decree  the  title  of 
the  purchaser  will  not  generally  be  affected  by  IP- 
regularity  of  the  officers  or  of  the  records. 

A  purchaser  at  execution  sale  will  take  a  good 
title  notwithstanding  irregularities  of  the  sheriff. 
Oxley  V.  Mlzle,  7  K.  a  250;  Woodley  v.  Gilliam,  07 
N.  G.  287;  Jackson  v.  Bartlett,  8  Johns.  881;  Jackson 
V.  Bowvelt,  18  Johns.  07;  Boles  v.  Johnston,  23  Cal. 
220, 88  Am.  Dec.  Ill;  Jackson  v.  Robins,  10  Johns. 
682;  Bennett  v.  Hamill,  2  8ch.  ft  Iief .  660;  Sullivan 
V.  Hearnden,  11  Ga.  204;  BUiott  v.  Knott,  14  Md. 
m,  74  Am.  Dec.  519. 

A  purchaser  at  execution  sale  is  only  chargeable 
with  substantial  defects  m  the  proceedmgs  of  the 
officer.   Stephens  v.  Dennison,  1  Or.  12. 

A  faUure  to  show  on  tbe  return  of  the  execution 
that  an  appraisement  was  made  wiU  not  invalidate 
the  aale  when  it  was  actually  made.  Neal  v.  Rob- 
inson (Ky.)  Jan.  20, 1888. 

Purchaser  at  execution  sale  In  possession  thirteen 
years  will  not  be  ousted  on  account  of  irregnlarw 
ities  in  the  proceedmga,  GritohlcT  v.  OrltcUow, 
86  Pa.  L.  J.  800. 

The  purchaser  under  an  exeoutlon  issued  on  a 
confession  Judgment  cannot  recover  the  money 
paid  because  there  was  no  affidavit  of  debt  due 
filed  before  the  execution  issued.  His  title  was  not 
affected  by  such  irregularity.  Mavlty  v.  Bastrldge, 
e7Iod.21L 

An  attorney  of  record  purchasing  at  execution 
sale  has  notice  of  all  tbe  irregularities  in  the  pro- 
ceedings.  SimoDds  V.  Catlin,  2  Cat  08. 

But  a  purchaser's  right  at  an  execution  sale  is  not 
impaired  by  his  knowledge  of  facts  upon  which  the 
court  from  which  the  writ  issued  had  prior  to  the 
sale  refused  to  stay  the  same. .  Forest  Oil  Go's 
App.  118  Pa.  188. 

Illinois  Stat.,  Starr  ft  C,  1 16,  p.  1804,  provides 
that  irregularities  by  sheriffs  in  execution  sales 
shall  not  affect  purchasers  not  havmg  notice. 
(Taken  from  Rev.  Stat.  1846,  p.  802.) 

A  bona  tide  purchaser  at  a  Judicial  sale  is  pro- 
tected by  the  decree  ordering  the  sale,  and  he  is 
not  required  to  investigate  the  facts  on  which  tbe 
decree  is  founded.   Massie  v.  Brady,  41  La.  Ann. 
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Searls»  (7.,  filed  the  foUowing  opinion: 
This  action  is  brought  to  obtain  a  Judg- 
ment decreeing  Ellen  L.  Riley,  the  appel- 
lant, to  be  the  owner  of  certain  prernlaes 
situate  in  Woodland,  Yolo  county ;  that  a 
sheriff's  sale  thereof  to  defendant  F.  Mar- 
tinelli  be  declared  null  and  void,  etc.  J. 
T.  Riley,  one  of  the  defendants,  and  Ellen 
L.  Riley,  the  plaintiff,  were  at  the  several 
dates  herein  mentioned  husband  and  wife. 
About  January,  1880,  plaintiff  and  her  hus- 
band negotiated  for  the  purchase  of  the  prem- 
ises in  question,  which  negotiations  culmin- 
ated in  the  purchase  and  paying  for  the  same 
by  the  plaintiff,  who  took  a  deed  of  convey- 
ance therefor  in  the  name  of  her  husband. 


I  which  deed  was  duly  recorded  in  the  oflioe 
of  the  county  recorder  of  the  county  of  Tolo. 
The  purchase  price  of  Uie  land  was  $875,  and 
was  paid  by  the  plaintiff  from  her  separata 
property.  She  also,  according  to  her  testi- 
mony, built  a  dwelling  house  upon  the  land, 
at  an  expense  of  $1,000,  which  was  also  paid 
for  by  her  out  of  her  separate  property. 
Plaintiff  and  her  husband,  J.  T.  Riley,  oc- 
cupied the  premises  as  a  family  residence  up- 
to  the  time  of  the  levy  of  the  execution  here- 
inafter mentioned,  and  subsequent  thereto, 
which  was  known  to  defendant  Martinelli, 
but  there  was  nothing  in  the  manner  or 
method  of  the  residence  or  occupation  or  use- 
of  the  property  which  imparted  or  tended  to 


A  purchaser  at  administrator's  tale  is  not  affected 
hy  the  fact  that  the  debts  for  wtiloh  the  realty  was 
sold,  are  not  actually  due.  Unman  v.  Biggins,  40 
La.  Ann.  76L 

A  i>arty  claiming  the  proceeds  of  a  Judicial  sale 
will  not  be  allowed  to  impeach  the  validity  of  such 
sale  or  enforce  his  claim  against  such  land  in  a 
subsequent  proceeding.  Farmer^  Bank  v.  Thomas, 
87Md.M). 

A  purchaser  at  administrator^  sale  is  protected 
In  his  Utle  against  irregularities  of  the  administra- 
tor for  failure  to  have  an  extension  of  time  entered 
of  record,  or  If  appointment  be  Irregular.  Poor  v. 
Boyce,  12Tex.449. 

In  a  suit  to  impeach  a  judicial  sale  collaterally 
matters  of  error  will  not  be  considered.  Hedges 
v.Mace,7211L472. 

The  purobaser  at  administrator's  sale  Is  not 
bound  to  look  beyond  the  decree.  If  the  court 
had  Jurisdiction,  the  exercise  of  that  iurisdiction 
warrants  the  presumption  that  the  necessary  facts 
prerequisite  to  a  sale  were  proved,  and  cannot  be 
impeached  collaterally.  Grignon  v.  Astor,  4B  U. 
8. 2  How.  811, 11 L.  ed.  fOSt:  Simmons  v.  Saul,  188  U. 
8. 439, 84  L.  ed.  1064;  Thompson  v.  Tolmle,  ffl  IT.  8. 
2  Pet.  Ifi7, 7  L.  ed.  881;  Curran  v.  Kuby,  87  Minn. 
880;  Iverson  v.  Loberg, » lU.  179,  79  Am.  Dec  864. 

A  purchaser  is  protected  against  irregularities  of 
proceedings  against  infant  to  sell  land.  England 
V.  Gamer,  90  N.  a  199. 

And  was  protected  where  no  guardian  tid  litem 
was  appointed  until  after  the  sale  and  the  plaintUTs 
attorney  was  the  purchaser.  Fowler  v.  Poor,  88 
N.C.4fie. 

A  sale  under  an  order  of  court  of  competent 
Jurisdiction  cannot  be  declared  a  nullity  in  a  col- 
lateral attack,  on  account  of  the  record  not  show- 
ing afBrmatively  the  evidence  of  a  compliance  with 
the  terms  prescribed  by  law  in  making  such  sale. 
Voorhees  v.  Jackson,  86  U.  S.  10  Pet  448, 18  L.  ed. 
400;  Ckx)per  v.  Beynolds,  77  U.  &  10  WaU.  808,  10 
L.  ed.  «n. 

Purchasers  at  a  Judicial  sale  are  protected  when 
the  power  to  make  the  sale  is  expressly  given,  but 
not  otherwise.  An  order  of  the  court  must  clearly 
authorize  the  act  to  be  done.  Gray  v.  firignardello, 
68U.  S.  1  WalL  684, 17L.  ed.  007. 

A  purchaser  at  Judicial  sale  of  mortgaged  prop- 
erty cannot  claim  land  situated  in  another  county 
than  where  the  sale  was  made.  Menges  v.  Oyster, 
4  Watts  ft  8. 28,  89  Am.  Deo,  50. 

A  purchaser  at  administrator's  sale  aoquired  no 
title  where  the  court  had  no  Jurisdiction  of  admin- 
istration. Templeton  v.  Falls  Land  ft  Oattle  Go. 
nTex.66. 

So  in  foreclosure  sale  where  the  court  had  no 
Jurisdiction.  Lowry  v.  Brwln,  6  Rob.  (La.)  198,  89 
AnLDecSSft. 

b.  Amount  of  purcAoss. 
An  execution  sale  will  not  be  set  aside  on  account 
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of  unfairness  In  making  the  sale,  and  Inadequacy 
of  price,  after  a  lapse  of  eleven  years,  where  th» 
debtor  baa  knowledge  of  all  the  facts.  Walet  v. 
Haskins,  68  Tex.  418. 

Where  a  statute  prohibited  execution  sale  or 
realty  for  less  than  one  half  its  value  the  purchaser 
for  less  than  that  amount  was  not  protected  li^ 
ejectment   Harrison  v.  Doe,  8  Blackf .  L 

A  purchaser  at  guardian's  sale  for  a  less  amount 
than  that  required  by  statute  cannot  retain  the- 
land  in  ejectment  by  the  minor.  Oarder  v.  Oul-» 
bertson«100Mo.a89. 

a  MatUn  etf  dsssrfpeion. 

While  an  execution  sale  would  be  held  void  for 
uncertainty  In  description,  yet  If  the  original 
owner  permits  himself  to  be  defeated  in  an  acUoa 
at  law  through  negligence,  he  cannot  obtain  relief 
in  equity.    Lafferty  v.  Conn,  8  8need.  286. 

A  purchaser  under  execution  sale  is  not  affected 
by  imperfect  description  in  sheriff's  advertisement 
which  is  an  irregularity  only.  Stuckey  v.  Crose- 
well,  IS  Rich.  L.  278;  Manning  v.  Dove,  10  Rich.  L^ 
806:  Ward  v.  Cohen,  8  8.  C.  N.  8. 888. 

A  purchaser  at  execution  sale  where  there  is  de» 
feotive  description  in  the  levy,  advertisements,  sale^ 
and  conveyance,  followed  by  ten  years*  poaseasion, 
is  protected  by  Indiana  Rev.  8tat.,  9  206:  this  wa» 
made  to  protect  void  sales.  Lafayette  Second  Nat^ 
Bank  v.  Corey,  04  Ind.  467. 

An  Inherently  insufficient  description  In  an  ex* 
eoution  sale  cannot  be  sustained  by  evidence  of 
what  property  the  officer  probably  Intended  to 
sell.    Herrick  V.  Morrill,  87  Minn.  26a 

A  purchaser  at  an  execution  aale  obtains  no  titl» 
where  the  land  sold  Is  not  described.  Whiting  t« 
Beebe,  12  Ark.  42L 

A  purchaser^  deed  on  judicial  sale  is  void  for 
uncertainty  where  the  decree  of  sale  and  the  deed 
are  so  defective  that  tt  cannot  be  ascertained  bjr 
inspection,  or  from  data  which  they  furnish,  what 
property  was  sold,  and  he  cannot  recover  Uh 
ejectment.    Bowen  v.  Wickersham,  124  Ind.  404. 

Possession  ten  yean  under  purchase  at  mortgage* 
foreclosure  will  be  protected  even  if  the  descrip- 
tion in  the  mortgage  is  so  defective  as  to  make  the 
sale  void.  The  Indiana  Statute  of  Limitations  pro- 
tects the  purchaser.  Souders  v.  Jeffries.  107  Ind.  66flL 

d.  Sale  en  masse. 

On  this  question  there  is  q ulte  a  confliot.  Wheie- 
the  statute  is  mandatory  it  Is  believed  that  the 
purchaser  buys  at  his  own  risk  although  the  aa- 
thorities  are  by  no  means  uniform. 

The  irregularity  in  selling  more  land  than  wa» 
necessary  to  satisfy  the  execution  will  not  impeaob 
the  purchaser's  title.    Langley  v.  Jones.  88  Md.  179l 

An  attorney  who  Is  the  benefldal  plaintiff  pnr* 
chasing  at  execution  sale  must  take  notice  of  ir» 
regularities  in  failing  to  divide  the  property. 
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impart  notfcc  to  any  person  that  plaintifiF  bad 
or  claimed  to  bave  any  separate  property  in- 
terest or  estate  in  or  to  said  premises.  There 
was  a  private  understanding  between  plain- 
tiff and  ber  husband,  before  the  conveyance, 
that  the  title  to  the  premises  should  be  con- 
veyed to  the  latter,  and  that  thereafter,  when 
plaintiff  desired  him  to  do  so,  he  would  con- 
vey  to  her.  Plaintiff  often  requested  her  said 
husband  to  make  such  conveyance,  but  he 
fail«9d  and  neglected  so  to  ao.  Plaintiff 
stated  to  her  friends  that  she  claimed  said 
premises  as  her  property,  but  such  claim  was 
not  openly  proclaimed,  was  not  known  by  the 
defendant  Martinelli  or  by  the  public  gener- 
ally.    Defendant  Martinelli  held  a  mortgage 


against  property  of  the  husband,  J.  T.  Rile: 
other  than  the  premises  in  question,  which 
he  foreclosed,  and  under  which  he  sold ;  and, 
there  being  a  deficiency  Judgment  was  dock- 
eted in  his  favor  and  against  J.  T.  Riley, 
upon  which  judgment  execution  issued  to  tho' 
sheriff,  who  levied  upon  the  premises  ii> 
question  in  this  action  and  in  due  time,  and, 
after  proper  notice,  sold  the  same  as  by  law 
required,  said  Martinelli,  the  judgment  cred- 
itor, becoming  the  purchaser  for  $1,265.78, 
the  amount  of  his  judgment  and  costs.  A 
certificate  of  sale  was  issued  to  him  as  pur- 
chaser, and  a  duplicate  thereof  recorded  ii^ 
the  office  of  the  county  recorder  of  the  county 
of  Yolo.    The  time  for  redemption  expired 


Lean  Oountar  Bank  v.  Flagv,  81I1L  890, 88  Am.  Dea 
Uk  Day  v.  Graham,  6  IIL  435. 

The  purchaser  at  admini8tTator*8  sale  where  the 
probate  <x>urt  bad  Jurtedlotlon  of  the  subject-mat- 
ter and  of  the  parties  will  not  be  affected  by  the 
result  of  the  sales  showingr  that  it  was  not  necee- 
nry  to  sell  aU  the  property  to  pay  the  debts  of  de- 
oedent,  as  S.  O.  Code,  1 40,  provides  for  Bale  when  it 
appears  to  the  satlsfSotioa  of  the  probate  Jud^re 
that  the  personalty  Is  insufficient*  Hodge  v. 
fhblan,  81 8.  a  212. 

Purchaser  at  ezeoution  sale  cannot  be  deprived 
of  his  right,  by  the  failure  to  sell  the  land  in  par- 
cels where  the  defendant  requested  It  to  be  sold  as 
an  eatfrety.  Joyoe  v.  Madison  First  Nat.  Bank,  80 
Iixi.188. 

A  sale  on  mortgage  foreclosure  In  9aiido  when  it 
should  be  by  parcels  is  only  voidable  and  not  void. 
Jones  V.  Kokomo  Bldflr.  Asso.  77  lud.  840;  (overrul- 
teg  Bank  v.  Bales,  18  Ind.  428;  OaUett  v.  OUbert,  28 
iDd.  814:  Tyler  v.  WUkerson,  27  Ind.  460;  Sherry  v. 
Kick  of  the  Woods,  1  Ind.  675;  Beed  v.  Blven,  7 
Ind.  180:  Piel  v.  Brayer,  80  Ind.  882, 06  Am.  Dec.  089.) 
The  court  does  not  try  to  reconcile  the  caaea,  claim- 
iDirtbat  it  is  impoaslble,  and  is  supported  by  West 
T.  Cooper,  19  Ind.  1;  Patton  v.  Stewart,  10  lod.  238; 
Weaver  v.  Gayer,  60  Ind.  1JB6;  Btotsenburg  v.  Stot- 
senburg,  76  Ind.  6938. 

That  such  sale  is  perhaps  void.  Bardens  v.  Hu- 
ber.  45  Ind.  286;  Wright  v.  Yetts,  80  Ind.  186;  Yofls 
▼.  Johnson,  41  Ind.  19;  Whisnaud  v.  SmaD,  86  Ind. 
120. 

The  ooort  may  oonftrm  tlUe  to  so  much  of  the 
land  sold  on  Judicial  sale  as  Is  necessary  where  the 
iberilf  sells  for  the  whole  debt  when  ordered  to 
make  only  a  part  and  the  plaintiff  purchases.  Bole 
V.  Newberger,  61  Ind.  274. 

In  an  action  of  ejectment  under  a  marshal^s  deed 
on  an  execution  from  the  federal  court,  where  the 
■sle  was  for  more  land  than  required.  It  was  void 
and  could  be  defended  against  in  the  state  court 
in  ejectment.    Addison  ▼.  Crow,  6  Dana,  27L 

Where  a  commissioner  sells  more  land  than  an- 
ffaorised  at  judicial  sale,  and  it  is  confirmed,  the 
purchaser  cannot  be  assailed  in  a  collateral  pro- 
ceeding. The  court  makes  a  distinction  between 
execution  and  judicial  sale.  Dawson  v.  Litsey,  10 
Bush,  408. 

e.  Jbfliire  to  at»€  Itond  for  infant^$  loiuL 

A  purchaser  at  judldal'sale  of  inf  ant*s  land  is  not 
sifected  by  the  fact  that  the  bond  given  for  sale  of 
taiCant^  land  by  guardian  Is  defective  in  form  or 
that  it  was  not  given.  Arrowsmith  v.  Gleasou,  40 
X^ed.  Bep.  268;  Harrison  v.  Hord,  12  B.  Mon.  471. 

But  he  acquires  no  title  in  Virginia  where  the 
eommisBioner  has  not  given  the  bond  required  by 
Vs.  Code,  1 3897,  providing  that  no  special  commis- 
lioner  shall  receive  money  until  he  gives  bond. 
21L.R.A. 


fi  Judifment  and  esteeytUm  and  levy»  *  ' 

The  purchaser  at  an  execution  sale  must  show 
a  judgment  on  which  the  writ  issued.  Faull  v.. 
Cooke,  19  Or.  466. 

A  bona  flde  purchaser  at 'execution  sale  is  pro- 
tected by  the  presumption  that  the  judgment  is- 
correct  and  execution  regular.  Coker  v.  Dawkins^ 
20Fla.l4L 

A  party  phdntffl  purchasing  at  execution  sale  i» 
entitled  to  the  possession  of  the  property  notwith- 
standing irreguhirities  in  entry  of  jud«rment  or  in. 
deflniteneas  of  deed,  until  the  judgment  is  set  aside^ 
flinton  V.  Boach,  96  N.  a  108. 

The  purchaser  at  execution  sale  to  be  protected 
must  show  a  judomenU  execution  soZe,  and  the  sTier- 
fTs  deed  (Owen  v.  Barksdale,  80  N.  a  81:  Shaffer 
V.  Bolander,  4  0.  Greene,  201):  and  need  not  show 
a  levy.  McBntire  v.  Durham,  29  N.  a  161, 46  Am, 
Dec  612;  Coffee  v.  SUvan,  16  Tex.  864,  66  Am.  Dec 
109;  Riddle  v.  Bush,  27  Tex.  876. 

He  need  not  show  intermediate  proceedings. 
Frakes  v.  Brown,  2  Blackf .  286w 

The  defendant  in  the  execution  may  dispute  the- 
validity  of  the  judgment  and  execution  where 
plaintiff  is  the  purchaser.  Crenshaw  v.  Jullan,ya8^ 
S.C.  288w 

A  purchaser  at  execution  sale  Is  not  affected 
where  the  judgment  was  entered  in  one  county,, 
transferred  to  another,  and  to  the  third  by  tran- 
script from  the  second,  although  the  last  judgment 
was  void.    Duff  v.  Wynkoop,  74  Pa.  800. 

The  fact  that  an  execution  was  improperly  sent 
to  another  county  than  that  where  the  jud^rment 
was  rendered,  will  not  affect  innocent  purctia8ers> 
having  no  notice  of  any  irregularities.  Cox  v.  Nel<- 
son,  1 T.  B.  Hon.  94, 16  Am.  Dec.  89. 

But  the  plaintiff  in  the  execution  knowing  the- 
residence  of  the  parties  and  sending  his  execution 
out  of  the  county,  in  a  case  not  authorized  by  the 
statute,  cannot  daim  the  protection  of  innocent 
purchasers.  Sanders  v.  Buddie,  2  T.  B.  Mon.  189,  IS 
Am.  Dec.  148. 

Purohafiers  under  sales  on  execution  Issued  front 
the  district  court  on  a  transcript  filed   thereia 
from  a  ju8tlce*s  ooUrt,  need  not  prove  afflrmati  vely 
that  an  execution  had  Issued  from  the  justice^ 
court.    Herrick  v.  Ammerman,  88  Minn.  544. 

An  irregularity  of  the  prothonotary  in  docketing- 
the  certificate  of  execution  from  the  justice,  as 
well  as  the  fi,  fa.  issued  by  him  will  not  affect  the 
sale  where  the  plaintiff  is  the  purchaser,  where  the- 
record  exhibits  a  regular  judgments  Arnold  v. 
Gorr,  1  Bawle,  223. 

A  purchaser  at  an  execution  sale,  where  there- 
was  no  venditioni  exponas  which  was  the  only  kind 
of  an  execution  that  could  warrant  the  sale  under 
Ind.  Stat.  1810,  acquires  no  rights  and  cannot  re- 
cover in  ejectment,  and  is  different  from  the  case 
of  a  mere  irregularity  in  the  execution.  Arm- 
strong V.  Jackson,  1  BlaokL  ZiX^  12  Am.  Dea  226^ 
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July  10,  1801,  and  no  redemption  was  made  or 
faad.  Before  purchasin/^  the  property,  Mar- 
tinelli  examined  the  records  of  the  county, 
and  found  it  stood  in  the  name  of  the  hus- 
band, J.  T.  Riley,  and  that  there  was  a  mort- 
§age  thereon  executed  by  the  latter.  The 
ndingsshow  that  Martinelli,  up  to  the  time 
of  his  purchase,  had  no  notice  of  any  equi- 
table claim  of  plaintiff  in  or  to  the  premises. 
Martinelli  received  a  sheriff's  deed  of  the 
premises  after  the  filing  of  the  original  com- 
plaint herein,  but  before  the  amended  com- 
plaint was  tiled,  tIz.,  August  5,  1891.  As 
between  the  plaintiff,  who  is  appellant  here, 


and  her  husband,  there  is  no  question  but 
that  the  latter  held  the  legal  title  to  the  prem- 
ises in  trust  for  the  former. 

The  doctrine  is  well  established  that  where 
land  is  purchased  in  the  name  of  one  person, 
and  the  consideration  is  paid  by  another,  the 
land  will  be  held  by  the  grantee  in  trust 
for  the  person  furnishing  the  consideration. 
Bayles  ▼.  BarUr,  22  Cal.  676 ;  Bidden  ▼.  Jor- 
dan,  21  Cal.  92;  Millard  ▼.  HathatDay,  27 
Cal.  119;  Ourrw  v.  Allen,  84  Cal.  254. 

The  doctrine  is  well  established  also,  that 
the  lien  of  a  -judgment  and  execution  attaches 
to  the  real,  instead  of  the  apparent,  interest 


As  to  a  purchaser  at  execution  sale  the  act  of  ad- 
▼ertlfiioir  the  land  for  sale  Is  held  tantamount  to  an 
•otual  levy.  And  a  leyy  will  be  presumed  In  all 
cases.  Hamblen  y.  Hamblen,  88  Miss.  i66, 60  Am. 
Dec.  868. 

If  a  levy  be  on  a  rent  charge  and  the  sheriff  sell 
the  lot  on  which  It  Is  charged  and  no  obJeoUon  Is 
made  the  purchaser  to  entitled  to  the  ground  rent 
and  can  sue  in  covenant  thereon  against  the  owner 
of  the  srround.  Streaper  v.  Fisher,  1  Bawle,  165, 18 
Am.  Dec.  604. 

^  Every  reasonable  Intendment  will  be  made  to 
secure  bona  tide  purchasers,  and  to  effectuate  the 
object,  which  it  was  the  duty,  and  as  the  law  pre- 
sumes the  design,  of  the  officer  to  accomplish  *'  in 
oonstruiDff  the  description  of  the  property  levied 
on.  MarshaU  v.  Greenfield,  8  GUI  &  J.  840, 29  Am. 
Dec.  660. 

But  an  amended  return  so  as  to  describe  the  land 
accurately  that  to  levied  on  will  protect  the  pur- 
chaser. Berry  v.  Griffith,  2  Harr.  &  G.  887, 18  Am. 
Dec.  809. 

A  purchaser  will  not  acquire  title  where  the  jL/o. 
•hows  a  levy  on  a  part  of  a  tract  and  the  vend,  ezp, 
•hows  a  sale  of  a  whole  tract.  A  valid  levy  to  nee- 
easary  in  order  to  protect  a  purchaser  at  exeeutlon 
sale.  Waters  v.  Duvali,  11  Gill  &  J.  87, 38  Am.  Dec 
««. 

A  creditor  purchasing  at  execution  sale  where 
there  to  no  levy  to  not  protected  and  the  sale  will  be 
«et  aside.    OaStner  v.  Bymonds,  1  Minn.  427. 

A  plaintiff  purchasfng  at  execution  sale  where 
the  levy  was  made  by  the  plalntlfl  who  was  the 
deputy  sheriff  obtains  no  title,  dlngletary  v.  Gar- 
ter, 1  Bail.  K  487, 21  Am.  Dec.  480. 

The  court  allowed  the  purchaser  at  execution  sale 
to  prove  in  an  action  of  ejectment  brought  by  him, 
that  the  land  levied  on  was  all  the  land  that  the  ex> 
eoution  debtor  had  in  that  county  where  the  levy 
was  indefinite  as  to  the  description.  Bwan  v.  Par- 
ker, 7  Yerg.  490. 27  Am.  Deo.  622. 

But  to  the  contrary  it  was  held  that  a  purchaser 
at  execution  sale  having  a  deed  for  lot  7,  in  the 
town  of  G.  cannot  recover  In  ejectment  where  the 
levy  to  **  levied  on  lot  No.  — ,  in  the  town  of  G. 
with  its  improvements.**  Brown  v.  Dickson,  2 
Humph.  898,  87  Am.  Dec.  660. 

Where  the  levy  and  deed  of  a  purchaser  at  exe- 
cutioD  sale  describe  the  land  as  1,950  acres  of  land 
m  H.  county,  part  of  tract  of  2,600  acres  located  by 
D.  G.  it  is  void.  Brigance  v.  Erwln,  1  Swan,  879, 67 
Am.  Dec  779. 

A  levy  and  sale  of  a  part  of  a  tract  of  land  does 
not  fdve  the  purhaser  the  right  to  mine  for  ore  on 
the  balance  of  the  tract,  which  right  was  firranted 
to  the  defendant  in  the  execution  under  bto  deed 
for  the  part.  Grubb  v.  Guilford,  4  Watts,  2SS8,  28 
Am.  Dec.  700. 

The  purchaser's  title  at  execution  sale  to  not 
affected  by  prior  levy  on  personalty  and  its  dis- 
missal by  plaintiff.  Denham  v.  Holeman,  86  Ga. 
182. 71  Am.  Dec.  198. 

The  Judgment  debtor  may  recover  in  ejectment 
21  L.  R.  A. 


from  the  purchaser  at  execution  sale  the  lands 
sold,  where  such  purchaser  prevents  the  offlcer 
from  levying  on  personalty  offered  and  prevaito  on 
him  to  sell  valuable  property  for  a  grossly  inade- 
quate price.   Stone  v.  Day,  69  Tex.  IZ, 

The  purchaser  at  an  execution  sale  acquires  no 
title  and  cannot  recover  t-he  land  where  the  sheriff 
faito  to  allot  the  homestead  right  to  the  debtor. 
McCracken  v.  Adler,  98  N.  GL  400;  Mebane  v.  Lay- 
ton,80N.C.886. 

A  purchaser  at  execution  sale  cannot  recover 
where  the  lands  levied  on  were  not  the  same  aa 
those  sold,  and  where  the  defendant  was  in  posses- 
sion and  no  homestead  was  allotted.  Hughes  ▼• 
Watt,  26  Ark.  228. 

A  bona  fide  purchaser  at  sheriff's  sale  to  not  af- 
fected by  Irregularity  in  Issuinir  the  execution 
without  plaintiff's  knowledge,  where  such  pur- 
chaser had  no  notice,  although  plaintiff  was  not 
present  at  the  sale.  Bowles  v.  Harvey,  20  Ind.  217, 
88  Am.  Deo.  816. 

A  deputy  clerk  issuing  an  execution  without  au- 
thority and  purchasing  at  the  sale  cannot  take  title 
so  as  to  cut  off  plaintiff's  rights  who  bad  no  knowl- 
edire  of  the  sale.  Lewto  v.  PhUlips,  17  Ind.  108, 79 
Am.  Dec  467. 

A  purchaser  at  Judicial  foreclosure  sale  paying 
bto  money  and  obtaining  bto  deed  to  not  affected  by 
the  Irregularity  in  the  Issuance  of  the  order  at 
sale  without  authority  where  he  had  no  notice. 
Splahn  V.  GiUesple,  48  Ind.  897. 

g.  Notice  of  sale. 

The  title  of  a  bona  fide  purchaser  without  notioa 
of  the  irreinxlarlty  of  the  notiloe  of  sale  to  not  af« 
fected  in  sales  under  execution. 

The  title  of  a  bona  fide  purchaser  at  execution 
sale  having  no  notice  will  not  be  affected  by  the 
irregularity  in  notice  given  by  the  sheriff.  Nat- 
chez V.  Minor,  10  Smedes  &  M.  246. 

But  tbto  does  not  apply  to  a  creditor  a  party  to 
the  proceeding,  who  purchases.  Winston  v.  Ottey, 
26Mtos.456. 

A  purchaser  at  execution  sale  without  notioe  Is 
not  affected  by  the  failure  of  the  sheriff  to  post  the 
notice  of  sale  at  the  front  door  of  the  court-house, 
where  the  sale  to  attacked  collaterally,  nor  to  he  af- 
fected because  the  notice  did  not  state  the  hour  of 
sale  as  the  law  reguUited  this.  Bvans  v.  Bobber- 
son,  92  Mo.  192. 

A  plaintiff  purchaser  at  execution  sale  to  pro- 
tected although  the  sheriff  has  not  advertised 
properly  as  against  a  collateral  attack.  Burton  ▼. 
Spiers,  92  N.  C.  606. 

A  bona  fide  purchaser  at  execution  sale  to  not 
affected  by  failure  of  sheriff  to  advertise.  Young- 
blood  V.  Cunningham,  88  Ark.  671. 

The  purchaser  in  good  fSlth  without  notice,  who 
to  not  plaintiff,  to  not  affected  by  irregularities  in 
the  adyertising  of  sheriff's  sale  under  execution. 
HoUcraft  v.  Douglass,  116  Ind.  189. 

Under  Iowa  Code,  1 8081,  ^*the  validity  of  the  sale 
to  not  affected"  by  failure  to  seU  without  notioe 
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of  the  judgment  debtor  fn  and  to  his  prop- 
<erty :  and  that,  under  ordinary  circumstances, 
a  sale  made  under  such  lien  transfers  no  in- 
terest beyond  that  in  fact  held  by  the  defend- 
ant when  the  lien  attached,  or  acquired  by 
him  subsequently  thereto,  and  before  the 
«a]e.  Freem.  Executions,  §  885;  Freem. 
Judgm.  §§  856,  857;  ^Hnk  y.  Boe,  70  Cal. 
296. 

''The  purchaser  at  an  execution  sale  takes 
his  title  subject  to  such  liens,  easements,  and 
equities  as  it  was  subject  to  in  the  hands  of 
the  defendant  in  execution,  unless  he  can 
show  that  he  is  a  purchaser  in  good  faith  and 


without  any  notice,  actual  or  constructive, 
of  the  existence  of  such  lien,  easement,  or 
equity."    Freem.  Executions,  §  836. 

This  doctrine  does  not,  however,  reach  the 
point  under  consideration  in  this  case.  We 
may  concede  that  the  rule  enunciated  above 
applies  to  a  third  party  purchasing  at  a  sale 
under  execution,  and  the  question  still  re- 
mains. Does  the  judgment  creditor,  who  pur- 
chases at  his  own  sale,  and  pays  no  money, 
but  credits  the  amount  of  his  Did  on  his  judg- 
ment, stand  in  the  same  position  as  a  third 
party  who  has  purchased  at  a  like  sale  and 
paia  a  money  consideration  ?    In  other  words. 


«n  executloii  sales,  aQd  where  the  levy  was  oorreot 
and  the  deed  oorreot,  the  return  of  execution  and 
tbe  Qotioefl  Incorrect,  the  owner  cannot  avoid  the 
deed  to  tbe  plaintiff  where  be  did  not  discover  the 
mistake  till  after  ttame  for  redempHon  had  elapsed 
«nd  plaintiff  waa  the  purobaaei'  especially  where 
die  owner  knew  it  and  permitted  tbe  property  to 
be  sold.    Oooley  V.  Wilson,  4S  Iowa,  426. 

The  purohaae  at  execution  sale  is  not  avoided  by 
^regularity  in  tbe  notice  of  sale,  redtinflr  that  the 
kits  levied  on  were  the  property  of  tbe  defendant's 
wife.  Tex.  Bev.  Stat.,  H  2809, 2819,  providing  for 
notice  of  sale  and  damages  allowed,  do  not  intend 
to  Invalidate  execution  sales  for  IrregularitieB. 
If  orrlB  V.  Hastings,  70  Tex.  26. 

Tbe  purohaeer  at  sheriff^  sale  on  an  execution 
ii  not  bound  by  the  failure  of  the  sberiff  to  give 
the  statutory  notice  of  the  levy,  and  the  return 
thereof.  These  are  mere  irregularities  which  do 
not  avoid  the  sale  where  tbe  defendant  knew  of  the 
«ale,and  tbe  posBession  under  tbe  sheriff's  deed 
clthooffb  the  parchaeer  is  tbe  deputy  of  the  sheriff 
making  the  sale.    Oowles  v.  Hardin,  IQl  N.  C  888. 

If  a  sheriff  falls  to  advertise  the  sale  under  exe- 
cutJoQ  it  is  not  void,  but  if  plaintiff  advisee  him  to 
proceed,  Indemniflcs  him  and  busrs,  tbe  sale  will  be 
arolded  for  fraud.    Hayden  v.  Dunlap,  8  Bibb,  218. 

A  plaintiff  purchasing  at  his  own  execution  sale 
wiD  be  bound  to  take  notice  of  failing  to  advertise 
Id  proper  manner.    Curd  v.- Lackland,  49  Mo.  451. 

An  attorney  of  plaintiff  In  execution  purchasing 
at  execution  sale,  when  no  notice  of  sale  was  given 
is  not  piotected  by  IIL  Bev.  Stat.,  802,  i  11,  mak- 
log  valid  sales  where  thepurobaaer  has  no  notice  of 
the  irregularities  of  the  sheriff.  Stewart  v.  Groes, 
10  111.  442. 

A  plainly  purchasing  at  foreclosure  Judicial  sale 
Ii  chargeable  with  notice  of  aU  irregularities,  and 
cannot  recover  tbe  property  where  tbe  notice  of 
«ale  was  insufficient.  Meredith  y.  Ohanoey,  59  Ind. 
401 

h.  PartlM. 

A  purchaser  at  a  sheriff^s  sale  only  takes  such 
title  as  tbe  debtor  had  at  the  time  tbe  Judgment 
was  entered,  and  does  not  take  the  interest  of  tbe 
wife  in  tbe  land  where  the  execution  was  against 
the  husband.    Wright  v.  Tlcbenor,  104  Ind.  185. 

A  purchaser  at  judicial  sale  by  administrator  is 
not  affected  by  failure  to  describe  a  party  to  the 
euit  **as  guardian.**   Harris  v.  Lester,  80  HI.  807. 

A  purchaser  at  a  mortgage  sale  was  protected 
against  inchoate  dower  oC  wife  who  subsequently 
claimed  her  appearance  was  unauthorized,  but  her 
husband  was  served  with  process  and  she  united  in 
the  mortgage.  Voote  v.  Lathrop,  58  Barb.  185,  ap- 
pee  I  dismissed  41  M .  Y .  8BB. 

A  purchaser  at  Judicial  sale  is  bound  to  inquire 
whether  tbe  court  had  Jurisdiction  and  whether 
the  proper  parties  were  before  the  court.  Gardner 
V.  Cheatbam,  87  8.  C  78. 

A  purchaser  at  Judicial  sale  to  pay  debts  cannot 
resist  the  recovery  by  an  heir  who  was  not  a  party 
S1L.R.A. 


to  the  proceedings.  The  purcbaser*s  remedy  is  not 
stated.    Dickens  v.  Long,  109  N.  a  165. 

But  a  bona  fide  purchaser  at  Judicial  sale  to  pay 
debts  of  decedent  can  rely  on  the  record  showing 
that  tbe  heirs  were  parties  to  such  suit  and  ap- 
peared even  if  tbe  record  is  false  and  cannot  be 
ousted  after  tbe  lapse  of  thirteen  years,  when  the 
claimants  bad  knowledge  of  the  proceedings. 
Marrow  v.  Brlnkley,  86  Va.  65. 

But  a  purchaser  under  an  execution  where  the 
defendant  is  dead  and  the  administrator,  who  is  the 
sole  defendant  in  the  execution,  has  been  dis- 
charged, and  tbe  Judgment  has  never  been  allowed 
for  classification  as  a  claim  against  the  estate, 
takes  no  title.  Meredith  v.  Scalllon,  3  L.  K.  A.  812, 
51Ark.861« 

1  Procen^ 

A  purchaser  at  an  execution  sale  must  show  a 
record  of  the  Judgment  when  he  Is  sued  in  eject- 
ment, and  must  show  that  the  court  had  Jurisdic- 
tion, and  that  tbe  defendant  was  served  with  pro- 
cess. Darby  v.  Hussell,  8  Hayw.  189, 9  Am.  Dec. 
707. 

A  purchaser  cannot  retain  possession  in  eject- 
ment where  he  claims  under  a  deed  in  execution 
sale  where  tbe  court  bad  no  Jurisdiction  because 
the  return  on  the  summons  did  not  show  that  de- 
fendant's home  was  in  the  county  and  was  served 
on  bis  wife.    Hewitt  v.Weatherby,  67  Mo.  278. 

A  purchaser  at  execution  sale  acquires  no  title 
were  the  affidavit  for  publication  service  was  filed 
on  the  day  before  the  Judgment.  Barber  v.  Mor- 
ris, 87  Minn.  194,  overruling  Gemmell  v.  Rice,  18 
Minn.  400. 

A  purchaser  at  execution  sale  takes  no  title  where 
tbe  service  of  process  is  void,  and  the  defendant 
does  not  appear,  and  tbe  court  has  not  Jurisdiction. 
Great  West  Min.  Ck).  v.  Wood  mas  of  Alston  Min. 
Co.  12  Colo.  46. 

And  a  purchaser  under  a  void  process  acquires 
no  title.    Place  v.  Riley,  98  N.  Y.  1. 

To  tbe  contrary  a  purchaser  at  execution  sale  is 
not  affected  by  irregularity  in  Issuing  process 
against  an  administrator.  Adamson  v.  Cummins, 
10  Ark.  541. 

A  titie  of  a  bone  fide  purchaser  at  execution  sale 
without  notice  is  not  affected  by  proof  that  tbe 
Judgment  was  obtained  by  fraud,  or  that  the  rec- 
ord showing  due  service  was  false,  in  a  collateral 
attack.    Reeve  v.  Kennedy,  48  Oai  043. 

A  purchaser  at  execution  sale  though  attorney 
of  record  for  complainant  is  not  affected  by  irreg- 
ularity in  service  of  the  process,  where  the  return 
of  service  failed  to  state  that  it  was  left  at  tbe  usual 
place  of  abode  of  defendant  as  required  by  statute, 
but  did  state  that  a  copy  was  delivered  to  a  white 
member  of  tbe  family  of  the  defendant  over  the 
age  of  fifteen  years,  etc.,  and  will  not  suffer  by  an 
omissionof  the  officer  unless  be  can  be  shown  to 
have  bad  knowledge.  Byera  v.  Fowler,  12  Arlb 
218, 54  Am.  Dec.  271. 
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is  the  Judgment  creditor  who  bids  at  his  own 
sale,  and,  as  the  e£Fect  thereof,  satisfies  his 
judgment  in  whole  or  in  part,  a  purchaser 
for  value  in  that  sense  which  entitles  him  to 
protection?  The  authorities  are  by  no  means 
uniform  on  the  question. 

In  Iowa,  in  Gavoer  ▼.  DoJieney,  88  Iowa,  86, 
a  case  in  which  the  judgment  debtor  held 
lands  under  an  implied  trust  in  pursuance 
of  which,  subsequent  to  the  judgment,  he 
conveyed  to  the  eetiui  que  trust,  the  latter 
failed  to  record  his  deed,  and  the  lands  were 
purchased  by  the  judgment  creditor  at  exe- 
cution sale  without  notice  of  the  deed  or  of 


the  equitable  estate,  and  it  was  held  that  th« 
execution  creditor  took  his  title  freed  fron^ 
the  equity.  The  decision  was  based  upon  the 
equitable  theory  that,  where  one  of  two  in- 
nocent parties  must  suffer,  the  loss  should 
fall  upon  that  party  who  has  been  guilty  of 
the  first  negligence.  Other  cases  in  Iowa 
hold  that  when  a  creditor  merges  his  judg- 
ment into  a  title,  without  notice,  actual  or 
constructive,  of  private  equities,  he  becomes 
a  purchaser,  and  is  entitled  to  protectioa 
equally  with  any  subsequent  bona  fide  pur- 
chaser. In  Indiana  the  court  held  both  ways 
on  the  question.     8ee  Vitito  v.  HanuUon,  8& 


j.  Time  and  place  of  $al6, 

A  purobaser  at  an  ezecutioD  sale  is  not  affected 
by  the  fact  that  the  sale  was  made  on  the  day  after 
the  return  day  of  the  writ  but  before  its  aotuai  re- 
turn, nor  because  the  sale  was  Irregularly  post- 
poned one  day.  Mordeoai  v.  Speight,  14  N.  0.  408, 
U  Am.  Deo.  368. 

A  purchaser  at  execution  sale  is  not  bound  to  see 
that  the  oflioer  sells  on  a  particular  day  of  the 
week,  as  a  sale  required  to  be  made  on  Monday 
oould  have  been  adjourned  to  another  day.  Brooks 
v.BatoUff,  88  N.  C.  ZKl;  Reid  v.  Largent,  48  N.  a 
464:  Newton  v.  State  Bank,  28  Ark.  18;  Files  v. 
Harbison,  28  Ark.  807. 

A  purchaser  at  execution  sale  is  protected  against 
an  agreement  to  postpone  a  sale,  of  whJoh  he  had 
no  notice.  Garden  v.  Lane,  48  Ark.  216;  Knox  v. 
Yow  (Ga.)  March  20, 1883. 

A  purcbaper  at  execution  sale  by  the  plaintiff  is 
not  entitled  to  the  protection  given  by  Minn.  Stat., 
p.  6T2, 1  IIL  which  is  for  strangers  who  bid,  and 
where  the  sheriff  adjourns  a  sale  that  is  eojomed 
until  after  a  day  when  the  injunction  happened  to 
be  vacated,  the  purchaser  took  no  title,  and  the 
sale  wiU  be  set  aside.  PettlnglU  v.  Moss,  8  Minn. 
222,  74  Am.  Dec  747. 

A  purchaser  at  execution  sale  is  affected  by  sale 
at  a  place  or  time  not  authorised  by  law.  Dula  v. 
Beagle,  88  N.  C.  458. 

A  purchase  of  inf  ant*s  land  at  judicial  sale,  made 
at  a  time  not  prescribed  by  law,  is  illegal,  but  is 
not  subject  to  collateral  attack  after  confirmation. 
Brown  v.  Christie,  27  Tex.  78, 84  Am.  Dea  607. 

The  Missouri  statute  requires  a  sheriff^  deed  to 
recite  the  time,  place,  and  manner  of  sale,  and  if 
not  recited  the  title  of  the  purchaser  is  void.  Tan- 
ner V.  Stine,  18  Mo.  680, 60  Am.  Deo.  820. 

A  purchaser  at  an  execution  sale  made  by  a 
marshal  of  the  Federal  Court  at  the  United  States 
court-house  instead  of  at  the  court-house  of  the 
county  as  required  by  law  cannot  recover  in  eject- 
ment.  Moody  V.  Moeller,  78  Tex.  686. 

k.  Want  of  revivor, 

A  judgment  creditor  purcbaslog  at  a  sale  on  an 
execution  issued  prior  to  the  death  of  the  debtor 
obtains  a  good  title.  Benners  v.  Rhmehart,  107  N. 
C.705. 

A  purchaser  acquires  a  perfect  title  by  purchase 
at  sheriff's  sale  and  deed,  where  the  execution  was 
issued  after  the  debtor's  death  but  tested  prior 
thereto,  and  made  without  any  revivor.  Mont- 
gomery V.  Bealbafer,  86  Tenn.  668;  Preston  v.  Sup- 
goine.  Peck  (Tenn.)  72. 

A  purchaser  at  a  guardlan*s  sale  on  an  order  to 
sell  to  pay  debts  takes  a  good  title  notwithstanding 
the  infant  dies  before  the  order  is  executed.  The 
jurisdiction  of  the  probate  court  to  settle  the  estate 
was  not  affected  by  the  death,  and  the  confirmation 
cured  what  was  at  most  an  erroneous  proceeding. 
M'lngate  v.  James,  121  Ind.  68, 

A  sale  under  an  execution  issued  after  the  death 
of  the  defendant  is  invalid.  Stymets  v.  Brooks,  10 
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Wend.  206;  Woodcock  v.  Bennet,  1  Cow.  711, 18  Am» 
Dec.  668. 

A  purchaser  at  a  sale  on  execution  issued  after 
the  death  of  the  defendant  obtains  no  title,  as  Iowa 
Code,  I  8188,  provides  that  execution  after  deatb 
operates  only  on  the  survivor.  Boyle  v.  Maroney^ 
78  Iowa,  70;  Welch  v.  Battem,  47  Iowa,  147;  Bull  v* 
GUbert,70Iowa,547. 

To  the  contrary,  a  purchase  at  sheriff^  sale  under 
execution  issued  after  the  death  of  the  defendant 
without  any  revivor  is  not  void  but  is  good  until 
set  aside  In  a  regular  proceeding,  but  if  the  exeou* 
tion  was  satisfied  by  a  levy  on  personalty  the  eal» 
of  the  land  would  be  invalid.  Shelton  v.  Hamil- 
ton, 28  Miss.  486. 67  Am.  Dec  161. 

A  purchaser's  title  to  land  on  execution  sale  l» 
not  affected  because  the  execution  issued  after  tbe- 
death  of  the  defendant.  Speer  v.  Sample,  4  Watts*. 
876. 

A  purchaser  is  not  chargeable  with  notice  of  fr» 
regularities  in  issuing  an  execution  on  a  judgment 
ten  years  old  that  had  not  been  revived.  Martin  v.. 
Prather,82Ind.686. 

L  Procesdings  niZ»s6Qiient  to  the  pwrehaae, 

A  purchaser  at  administrator's  sale  is  not  affect^ 
ed  by  any  subsequent  proceedings  as  the  removal 
of  the  administrator  and  appointment  of  another* 
Bowden  v.  Brown,  91  Mo.  428. 

A  purchaser  at  partition  sale  is  not  bound  to  se» 
that  the  proceeds  are  properly  distributed.  War* 
ren  v.  Twilley,  10  Md.  88. 

So  of  a  purchaser  at  guardian*s  sale.  Arrow- 
smith  V.  Gleason.  46  Fed.  Bep.  256;  Fitzgibbon  v. 
Lake,  28  111.  178. 81  Am.  Dec  802;  Mulf  ord  v.  Static 
enback,  46  ni.  dO& 

So  in  a  sale  to  pay  debts  of  decedent.  Grimes  v.. 
Taft,  88  N.  C.  196. 

A  purchaser  at  execution  sale  acquires  an  equi- 
table title  where  he  complies  with  his  purchase  al- 
though the  confirmation  of  the  sale  is  wanting. 
Morrow  v.  Moran,  6  Wash.  692. 

A  confirmation  of  an  execution  sale  cures  defects 
and  irregularities  in  the  proceedmgs,  and  the  titl»^ 
of  the  purchaser  cannot  be  attacked  ooUaterally. 
Wilcox  V.  Baben,  24  Neb.  868;  Neligh  v.  Keene,  IS 
Neb.  407. 

A  purchaser  at  execution  sale  without  notice  or 
any  irregularities  is  not  affected  by  a  vacation  of 
the  judgment  at  a  subsequent  term,  where  the 
judgment  is  not  wholly  void.  Schmidt  v.  Nio- 
meyer,  100  Mo.  207. 

But  an  owner  will  not  be  deprived  of  right  to  re- 
deem by  failure  of  officer  making  execution  sale  tO' 
return  and  file  the  certificate  of  the  sale  in  time. 
York  V.  Briscoe,  67  HI.  683. 

m.  Where  juOgment  was  eati^fied  before  sola. 

A  purchase  at  execution  mUt  by  plaintiff  is  not: 
affected  by  failure  to  notify  other  bidders  that  th*- 
judgment  was  entitled  to  a  credit.  Carson's  Sale^ 
6  Watts,  14a 
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Ind.  187,  and  Cama^n  ▼.   Terka,   87  Ind. 
62. 

In  the  latter  case  it  was  held  that  "an  exe- 
cution creditor  who  hids  o£F  property  at  a  sale 
apon  his  own  execution,  and  applies  the  bid 
to  the  payment  of  his  own  Judgment,  is  not  re- 
radea  as  a  bona  fide  or  innocent  purchaser. " 
it  is  sufficient  to  say  that  a  large  number  of 
cases  to  like  effect  are  to  be  found,  holding 
with  more  or  less  uniformity  that  a  plaintiff 
parchasing  at  a  sale  under  his  own  writ  takes 
subject  to  all  eauities  against  the  defendant 
in  execution,  wnether  he  has  notice  of  them 
or  not.    This  view  is  founded  upon  the  theory 


that  to  constitute  a  person  a  "bona  fide  pur- 
chaser," within  the  meaning  of  the  law,  he 
must,  upon  the  faith  of  the  purchase  of  the 
property,  have  advanced  for  it  a  valuable 
consideration,  and  that  a  creditor  antecedent 
to  his  purchase,  who  pays  for  the  purchase 
by  a  credit  on  his  own  demand,  has  parted 
with  no  consideration  on  the  faith  of  the  pur- 
chase, and  is  not  such  a  bona  fide  purchaser 
as  is  entitled  to  protection  against  equities 
of  which  he  has  no  notice.  It  is  believed, 
however,  that  the  current  of  modem  author- 
ity tends  to  the  doctrine  that  a  judgment 
creditor  purchasing  at  his  own  sale,  equally 


A  parohaser  at  execution  sale  will  take  no  title 
If  the  Jud^rment  had  been  satisfled.  Knight  v.  Ap- 
plegate,  8  T.  B.  Mod.  386;  Oarpenter  v.  BtUweU,  11 
N.  Y.  61;  Swan  v.  Saddlemlre^S  Wend.  078:  Wood  v. 
CoivlD,  2  Hill,  68B,  88  Am.  Dec.  608, 5  HUl,  228. 

So  where  plaintiff  purohaaea  at  execution  aale 
and  the  judgment  had  been  pakL  Keeling  v.  Heard, 
8Head,fiB8L 

A  purchaser  at  judicial  sale  may  have  bis  title 
cleared  aa  against  a  suljeequent  purchaser  at  ez- 
ecntloasale  where  the  Judgment  on  which  execu- 
tion issued  was  paid.    Craft  v.MerrfU,  14  N.Y.  466. 

To  the  oontxary,  a  bona  fide  purchaser  without 
notice  Is  not  affected  by  the  fact  that  a  Judgment 
on  which  a  sherilTs  sale  has  been  made  was  prevl- 
onslypeld.   flaundersv.Gould,  lMPa.287. 

n.  Plduetary  rsZotfon  of  the  purchoMr, 

A  aherifl  purchasing  at  his  own  sale  acquires  no 
title  and  cannot  convey  any  title.  The  levy  and 
sy  e  are  void  wben  the  sheriff  Is  interested.  Knight 
V.  Morrieon,  99  6a.  66. 

An  offlloer  making  the  aale  cannot  act  as  agent  of 
Che  purohaaer  with  full  discretionary  powers.  Gas- 
well  V.  Jones  (V t.)  80  U  B.  A.  608. 

An  administrator  cannot  porohaae  property  at 
Us  own  sale  even  in  good  faith  and  at  a  fair  price. 
Tayloe  v.  Tayloe,  108  N.  a  00. 

A  porohaae  at  mortgage  foreclosure  by  one  who 
acted  as  appraiser  is  not  thereby  void,  unless  it  is 
shown  that  the  appraisement  was  theteby  effected. 
Ison  V.  Kinnalrd,  13  Ky.  L.  Bep.  600. 

a  IWeaegiKrsd. 

PurobasefS  at  sheriff^  sale  under  execution  will 
be  considered  as  holding  as  trespassers  where  the 
aale  was  set  aside  and  the  sherilTs  deed  vacated. 
<The  sale  in  this  case  was  made  to  plantiff  and  an- 
other.) Oreen  v.  Jordan,  88  Ala.  200 ;  Scranton  v. 
Ballard.  04  AU&.  408. 

Ooveat  emptor  applies  to  purchasers  of  real  estate 
on  execuUon.   Miller  v.  Finn,  1  Neb.  864. 

A  purchaser  at  execution  sale  takes  it  under  the 
role  of  eaoeat  emptor  aB  to  taxes.  Oreps  v.  Baird, 
80hloSt.8n. 

It  Is  not  necessary  that  the  purchaser  at  execu- 
tion aale  should  have  the  superior  legal  title  in 
order  to  oust  the  defendant  in  an  action  of  eject- 
ment. It  Is  enough  that  the  purchaser  has  ac- 
^Qlred  the  defendant's  title.  Million  v.  Riley,  1 
Dana,  860, 26  Am.  Dec  148. 

A  porohaser  at  execution  sale  of  land  held  by  an 
agent  io  his  own  name  for  his  principal  only  ao- 
qulrea  the  Interest  of  the  agent,  even  if  he  have  no 
nottoe  of  the  agency.    Blcbardson  v.  Wicker,  74  N. 

c«ra. 

Hie  purchaser  at  an  execution  sale  takes  tha  title 
free  from  Hens  of  other  Judgment  held  by  the 
plaintiff  In  the  suit  under  which  be  has  the  prop- 
erty sold.    Hartle  v.  Peterman,  lOT  Mo.  866. 

A  porohaser  at  execution  sale  acquires  no  better 
title  than  the  Judgment  creditor  would  if  he  bad 
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purchased,  and  Is  bound  by  an  agreement  of  the 
Judgment  creditor  giving  a  mortgage  lien  priority. 
Frost  V.  Yonker'B  8av.  Bank,  70  N.  Y.  663,86  Am. 
Bep.  087,  reversing  8  Hun,  88. 

And  takes  the  interest  which  the  debtor  had  in 
the  land  subject  to  prior  equities.  Bell  v.  Flaherty, 
46  Miss.  004:  Polk  v.  Gallant,  20  N.  C.  8B6,  84  Am. 
Dec  410;  Butherford  v.  Green,  87  N.  a  181;  Allen 
V.  MoGaughey,  81  Ark.  258. 

And  can  acquire  no  greater  estate  than  the  de- 
fendant had.    Phillips  V.  Johnson.  14  B.  Mon.  172. 

And  a  purchaser  takes  title  subject  to  statutory 
right  of  redemption.  Bobertson  v.  MoUne,  M.  A 
8.  Wagon  Go.  (Iowa)  May  28, 1898. 

Under  Maryland  Act  1870,  chap.  82,  authorizing  a 
resale  of  property  at  purchaser's  risk  where  he 
fails  to  comply  with  his  purchase,  he  can  claim  the 
profits  at  the  second  sale.  Mealey  v.  Page,  41  Ind. 
186. 

The  title  of  a  purchaser  at  execution  sale  can- 
not be  impeached  collaterally.  Groner  v.  Smith, 
48  Mo.  818. 

A  purchaser  at  Judicial  sale  buytog  one  lot  takes 
it  free  from  an  easement  of  a  drain  from  an  ad- 
Joining  lot  where  both  lota  were  owned  by  de- 
fendant and  the  easement  was  unknown,  and 
another  drain  could  be  made  to  another  street. 
Scott  V.  Beutel,  28  Gratt.  1. 

4.  CompeUifng  the  purchcuer  io  eompUte  the  pwr^ 
cAoss. 

A  purchaae  will  generally  be  enforced  where  the 
objection  goes  to  the  regularity  of  the  proceed- 
ings, unless  they  affected  the  Jurisdiction  of  the 
court,  as  to  the  subjeot-matter  or  parties. 

Where  the  title  Is  doubtful  there  is  some  conflict^ 
but  if  he  objects  in  time  and  he  takes  nothing  by 
his  bid  and  did  not  know  the  condition  at  the  time, 
he  will  be  protected. 

When  there  are  Incumbrances  he  will  generally 
be  compelled  to  aooept  unless  the  sale  was  free 
from  incumbrances. 

Where  he  purchased  a  tract  '*more  or  less**  he 
cannot  escape  payment  by  reason  of  a  deficiency. 

a.  Olt^tion  on  account  of  %rreouU»rUy  of  proceed' 
inge, 

A  purchaser  at  Judicial  sale  wiU  not  be  com- 
pelled to  pay  the  purchase  money  where  the  title  Is 
doubtful  on  account  of  defective  proceedings,  as 
where  a  guardian  failed  to  give  bond.  Clark  v. 
Clark,  21  How.  Pr.  470. 

Or  where  there  was  no  valid  levy.  Jarboe  v. 
Hall,  87  Md.  846;  Hughes  v.  Streeter,  24  HI.  047,  70 
Am.  Dec.  777. 

Or  where  the  order  of  publication  is  void.  Schu- 
maker  v.  Grossman  (N.  Y.)  2  Month.  L.  BulL  04. 

Or  where  a  suit  In  partition  should  be  by  process 
and  not  on  ex  parte  petition.  Be  Cavanaugh,  14 
Abb.  Pr.  268, 37  Barb.  22. 

Or  where  such  action  was  unauthorized.  Schea 
V.  Lehnlng.  66  How.  Pr.  28L 

The  court  will  not  require  a  purchaser  at  Judicial 
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-with  a  third  party  making  a  purchase  under   the  property  of  B. ,  attends  the  sale,  and,  be 


the  execution,  is  protected  against  latent 
equities  of  which  he  had  no  notice ;  and  we 
can  see  no  good  reason  for  the  distinction  to 
which  we  nave  alluded.  If  A.  advances 
money  to  B.,  which  is  not  paid,  and  he  ob- 
tains judgment,  issues  execution,  levies  upon 


ing  the  highest  bidder,  purchases  the  prop- 
erty, it  is  difficult  to  see  why  he  is  in  a  dif- 
ferent position  from  any  other  purchaser. 
In  such  a  case,  the  law  seizes  the  property, 
and  sells  it  to  the  highest  bidder,  and  the 
judgment  creditor  takes  it,  not  in  his  capac- 


sale  to  take  a  title  that  the  court  cannot  oonsoien- 
tiously  warrant  the  estate  to  him.  Coster  v. 
Clarke,  8  Edw.  Ch.  4SS8, 6  L.  ed.  Tli. 

And  will  not  be  compelled  to  accept  a  defective 
title  unless  cuxed  In  a  reasonable  time.  Jackson  v. 
Edwards,  22  Wend.  496,  alBrmlnff  7  Paige,  886, 4  L. 
ed.  20a 

But  a  purchaser  at  execution  sale  accepting  a 
deed  of  the  sheriff  defectively  executed  cannot  pe- 
Bifit  the  payment  of  the  purchase  money.  Nass  v« 
Vanswearloffen,  7  Serg.  &  B.  196. 

And  one  who  notifies  blddera  at  the  sale  that  the 
title  is  in  another  than  the  Judgment  debtor  can- 
not res'Ist  the  collection  of  the  purchase  money  by 
demanding  a  clear  title.  Friedly  v.  Scheeta,  9 
Scrg.  ft  B.  156,  U  Am.  Dec.  691. 

A  purchaser  at  an  execution  sale  cannot  resist 
the  collection  of  the  bond  for  the  purchase  money, 
by  reason  of  his  alleging  that  there  was  a  secret 
trust  on  the  land  sold.  If  he  bad  no  notice  prior 
to  the  execution  of  tbe  sheT^fTB  deed  he  takes  the 
property  discharged  from  all  trusts.  Smith  v. 
Fainter.  6  Serg.  ft  R.  228, 9  Am.  Dec.  844. 

If  an  administrator's  sale  of  realty  is  invalid  be> 
cause  his  petition  does  not  show  that  there  is  in- 
sufficient personalty,  the  purchaser  cannot  set  this 
up  as  a  defense  in  an  action  on  the  purchase  money 
note,  by  another  administrator  de  bonis  even 
though  there  was  a  warranty  of  title  in  the 
purchase.  Lynch  v.  Baxter,  4  Tex.  481,  a  Am. 
Dec.  786. 

A  plaintiff  purchasing  at  judicial  sale  cannot  ob- 
ject to  bis  decree,  on  proceedings  to  make  him 
complete  the  purchase.  Conoklin  v.  Hall,  2  Barb. 
Ch.  186,5  L.ed.  687. 

And  a  purchaser  cannot  escape  payment  for  mis- 
description in  the  mortgage  foreclosed  where  it 
also  referred  to  a  registered  map  which  was  cor- 
rect.   Wagner  v.  Hodge,  84  Hun,  624. 

And  cannot  resist  the  collection  of  the  purchase 
money  by  claiming  that)the  foreclosure  action  was 
brought  improperly;  that  the  mortgagee  had  to 
pay  taxes  to  mature  the  mortgage  although  they 
were  in  default.  Wallace  v.  Hanna,  11  N.  Y. 
Week.  Dig.  218. 

Nor  by  claiming  that  the  form  of  the  Judgment 
In  partition  did  not  protect  a  remainderman. 
Bockwell  V.  Decker,  88  Hun,  848. 

Nor  that  the  officer  selling  at  Judicial  sale  was  a 
referee  where  the  parties  to  the  action  do  not  com- 
plain.   Gaskin  v.  Anderson,  65  Barb.  250. 

b.  Objections  on  account  of  doubtful  titZs. 

A  purchaser  at  Judicial  sale  will  not  be  compelled 
to  pay  the  purchase  money  and  take  a  title  that  is 
doubtful.  Daryin  v.  Hatfield.  4  Sandf .  468:  People 
V.  Knickerbocker  L.  Ins.  Co.  66  How.  Pr.  115;  Toole 
V.  Toole,  2  L.  R.  A.  465, 112  N.  T.  883, 22  Abb.  N.  C. 
892;  Read  v.  Fite,  8  Humph.  328;  Ex  parte  Yates.  59 
N.  C.  306;  Shields  v.  AUen,  77  N.  C.  876;  Bdney  v. 
Bdney,  80  N.  C.  8L 

.  And  will  not  be  compelled  to  accept  the  title  un- 
less it  is  good  to  a  moral  certainty.  Monaghan  v. 
SmaU,  6  S.  C.  N.  8. 177. 

And  will  not  be  compelled  in  equity  to  accept  a 
title  that  is  doubtful  as  to  the  estate  conveyed. 
Dunscomb  v.  Hoist,  13  Fed.  Bep.  11. 

A  purchaser  of  minor^s  property  is  compelled  at 
his  peril  to  look  behind  the  order  of  sale  to  see  that 
the  power  exercised  is  within  the  Jurisdiction  of 
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tbe  court,  and  he  cannot  be  compelled  to  aooept  m 
title  which  is  not  good,  where  litigation  wUl  f  oUow 
and  the  parties  interested  are  not  concluded* 
James  v.  Meyer,  41  Lm.  Ann.  UOO. 

And  may  recover  back  the  money  before  a  ood- 
vevanco  is  made.  Deaderiok  v.  Smith,  6  Humph» 
188. 

Mortgagees  purchasing  at  Judicial  sales  under 
their  mortgages,  although  they  are  not  in  faulty 
are  subject  to  the  power  of  the  court  to  affonl 
eq  uitable  relief  to  others  interested.  Kirkpatriok 
V.  Corning,  48  N.  J.  Eq.  802. 

Bill  to  enjoin  Judgment  on  purchase  money  note 
and  to  recover  part  paid  was  dismissed,  where 
decedent  had  not  obtained  title  from  the  govern- 
ment and  purchaser  bought  the  land  at  adminis- 
trator*s  sale.  Bums  v.  Hamilton,  83  Ala.  210,  70 
Am.  Dec.  680. 

A  purchaser  at  sale  made  by  order  of  proliate 
court  will  not  be  relieved  from  payment  of  pur> 
chase  money  even  if  the  title  is  defective  if  there  Is 
no  fraud  or  mistake.    Gtarrett  v.  Lynch,  46  Ala.  204. 

And  win  not  be  relieved  from  mistake  of  law 
where  he  believed  the  rights  of  contingent  remain- 
dermen passed  at  the  sale.  Smith  v.  Winn  (8.  O 
April  24, 1898. 

A  purchaser  at  Judicial  sale  of  foreclosure  of 
mortgage,  after  confirmation  cannot  resist  the  ooU 
lection  of  the  purchase  money  on  the  ground  of 
defective  title,  unless  he  can  show  fraud  or  that  he 
could  not  ascertain  with  due  diligence  the  condi- 
tion thereof.  Williams  v.  Glenn,  87  Ky.  87;  Farm- 
ers* Bank  of  Ky.  v.  Peter,  18  Bush,  804. 

A  purchaser  of  land  at  master  oommissloner*» 
sale  cannot  claim  that  a  statute  authorising  a  re-> 
demption  is  unconstitutional  on  errounds  that  af- 
fect the  debtor  and  creditor  where  they  do  not  ob- 
ject, as  in  any  event  the  purchaser  will  get  back 
bis  money.   Sullivan  v.  Berry,  88  Ky.  190. 

The  purchaser  at  Judicial  sale  cannot  refuse  a 
doubtful  title  where  he  had  notice.  Fryer  v.  Bock- 
ef elier,  68  N.  7. 968,  affirming  4  Hun,  800. 

A  purchaser  at  administrators  sale  cannot  resist 
tbe  collection  of  purchase  notes  because  the  ad- 
ministrator represented  he  could  make  a  good  title 
to  the  land,  when  the  facts  were  equally  known  to 
the  purchaser  at  the  time  and  the  title  was  bed. 
Thompson  v.  Munger,  16  Tex.  528, 65  Am.  Deo.  170; 
Walton  V.  Beager,  20  Tex.  lOB;  Williams  v.  McDon- 
ald, 18  Tex.  322. 

And  must  take  the  propeKy  in  the  absence  of 
fraud  or  mistake.    Bdmondson  v.  Hart,  9  Tex.  654. 

A  purchaser  at  execution  sale  where  the  defend- 
ant has  no  interest  in  tbe  land  will  not  be  com- 
pelled to  pay  the  money  if  he  seeks  relief  in  time. 
Bocksell  V.  Allen,  3  McLean,  867. 

A  party  plaintiff  purchasing  at  execution  sale 
may  have  the  self:  set  aside  where  the  property  had 
been  sold  under  a  prior  mortgage  which  had  been 
foreclosed  prior  to  the  sale,  as  the  purchaser  took 
nothing  by  his  bid.    Bitter  v.  Henshaw,  7  Iowa,  07. 

The  purchaser  at  execution  sale  will  not  be  re- 
lieved because  his  tltie  is  defective.  Sometimes  he 
will  be  relieved  if  there  is  no  titie  if  he  applies  in 
time. 

The  relief  given  by  Bev.  8321,  where  the  Judir- 
ment  was  not  a  lien  is  not  shown  in  this  case  to  be 
applicable.    Hamsmith  v.  Espy,  19  Iowa,  444. 

A  purchaser  at  execution  sale  cannot  avoid  his 
bid  or  excuse  himself  from  paying  tbe  amount  bjr 
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ity  as  creditor,  but  as  purchaser.  The  law 
of  this  state,  with  a  Tiew  no  doubt  of  bene- 
fltiug  the  debtor,  b^  causing  his  property  to 
bring  the  best  attainable  price,  permits  and 
encourages  the  creditor,  alike  with  others,  to 

Eurchase  at  sales  under  execution,  and,  hav- 
ig  done  so,  the  fact  that  he  advanced  the 


purchase  price  last  month  or  last  year  should 
not  militate  against  his  ri&rhts,  or  alter  his 
status  in  the  eye  of  the  law.  It  has  re- 
peatedly been  held  in  this  court  that  a  con- 
veyance in  consideration  of  the  cancellation 
of  a  pre-existing  indebtedness  is  a  convey- 
ance for  a  valuable  consideration,   within 


thawing  a  defective  title  in  the  jadsnnent  debtor. 
Qiiere,— would  a  court  of  law  relieve  for  fraud  in 
conoeallDir  that  fact  by  the  ol&oer  or  attorney? 
Dean  v.  Morris,  4  G.  Oreene,  812;  Cameron  v.  Logan, 
8Iowa,4S4. 

The  purchaser  buys  at  his  peril  on  execution  and 
cannot  eaoape  payment  of  the  purchase  money  for 
want  of  title,  where  the  report  of 'sale  has  been 
oonllrmed.  Sometimes  in  sales  by  a  chancellor  re- 
lief may  be  had  by  purchaser  as  against  a  defect- 
ive title.    Humphrey  v.  Wade,  84  Ky.  891. 

A  purchaser  at  sale  on  execution  allowing  the 
sale  to  be  confirmed  acquires  only  the  interest  of 
the  debtor  and  cannot  thereafter  repudiate  the 
transaction.    WeUs  v.  Van  Dyke,  106  Pa.  111. 

Ad  objection  to  the  Utle  of  land  sold  at  Judicial 
sale  must  be  made  before  confirmation.  Lonsr  v. 
WeUer.  29  Gratt.  847:  Smith  v.  Wortham,  82  Va.  9B7. 

And  can  only  be  set  aside  for  fraud  or  mistake. 
Hlckson  y.  Bucker,  77  Va.  188.  Thomas  v.  David- 
son, 7S  Va.  8881, 

ol  IncumijraneeB, 

A  purchaser  at  execution  sale  will  not  be  com- 
pelled to  pay  for  a  defective  title  where  the  plaln- 
tUT  fraudulently  concealed  a  morterage  he  holds  on 
the  property.    Wolford  v.  Phelps,  2  J.  J.  Marsh.  3L 

A  purchaser  at  judicial  sale  cannot  resist  collec- 
tion of  his  purchase  money  notes  because  a  prior 
mortgagee  is  trsrin^r  to  have  sale  set  aside.  Meach- 
am  V.  Steele,  98  HI.  185;  Holmes  v.  Shaver,  78  HI.  578. 

Nor  on  the  ground  that  there  was  a  prior  pur- 
^ase  money  lien  on  the  land  of  which  he  had  no 
notice  at  the  time  of  his  purchase.  Threlkelds  v. 
OampbeU,  2  Oratt  186, 44  Am.  Dec  884. 

A  purchaser  at  Judicial  Pale  will  be  relieved  and 
sale  set  aside  where  he  shows  that  he  purchased 
aoder  a  mistake,  believing  that  the  sale  was  free  of 
all  incumbrance  except  the  ground  rent  adver- 
tised at  sale.    Hunting  V.  Walter.  88  Md.  00. 

It  is  incumbent  on  the  purchaser  to  show  that 
bis  purchase  was  made  free  from  incumbrances  be- 
fore he  can  be  allowed  for  such.  JB^armers  ft  P. 
Bank  v.  Martin,  7  Md.  342,61  Am.  Dec.  86a 

d.  Defect  of  partiea. 

And  be  will  not  be  compelled  to  take  the  title  If 
It  is  incurably  bad  or  of  doubtful  validity,  where 
the  court  had  not  Jurisdiction  over  the  persons  of 
tbe  defendants.    Trapier  v.  Waldo,  10  S.  G.  282. 

Or  on  account  of  the  lack  of  necessary  parties  in 
the  proceedings.  Spring  v.  Sandford,  7  Faiffe,  660, 
4  L.  ed.  270;  Weeks  v.  Tomes,  10  Hun,  848,  afSrmed 
WN.Y.601. 

Or  where  an  infant  was  not  properly  before  the 
oourt.    Bogers  v.  McLean,  81  Barb.  804. 

Or  where  Judgment  creditors  should  have  been 
made  parties.  Morris  v.  Mowatt,  2  Paige,  686, 2  L. 
ed.  lOU,  SB  Am.  Dec.  fl6L 

Or  where  plaintiff  was  supposed  to  have  died  be- 
fore Judgment.    Gerry  v.  Post,  13  How.  Pr.  118. 

And  cannot  be  compelled  to  take  part  if  there  Is 
defect  of  parties.    Shrlver  v.  Shriver,  86  N.  Y.  676. 

Or  if  parties  are  lacking  in  partition.  Miller  v. 
Wright  100  N.  T.  194:  Toole  v.  Toole,  2  L.  R.  A.  40^ 
112  N.  Y.  888;  Jordan  ▼.  Polllon.  77  N.  Y.  S18. 

And  a  purchaser  at  Judicial  sale  will  not  be  com^ 
peiled  to  pay  the  puretiase  money  where  the  title  is 
doubtful  and  there  is  a  question  as  to  the  power  of 
the  attorneys  acting  for  some  of  the  creditors, 
lyon  T.  Lyon«  07  N.  Y.  28Gi 
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Or  where  the  title  shows  In  its  chain  a  purchase 
by  guardian  personally  at  a  nominal  amount.  Peo- 
ple V.  Globe  Mut.  L.  Ins.  Co.  83  Hud,  3B3. 

Or  where  a  party  litigant  Is  appointed  guardian 
ad  Ktem,   Hecker  v.  Sexton,  48  Hun.  608. 

Or  where  there  Is  outstanding  an  Inchoate  right 
of  dower  of  which  he  had  no  notice.  Mills  v.  Van 
Voorhles,  20  N.  Y.  412;  Merchants  Bank  v.  Thom- 
son, 66  N.Y.  7. 

Or  where  some  of  the  executors  did  not  unite  in 
a  conveyance  in  the  title.  Fleming  v.  Bumham. 
100  N.  Y.  I,  reversing  80  Hun,  460. 

But  he  will  be  compelled  to  accept  if  all  the 
proper  parties  are  before  the  court,  and  cannot  re- 
fuse to  accept  when  the  Judgment  directed  an  ad- 
vertisement of  sale  for  three  weeks  when  It  was 
In  fact  advertised  the  proper  time.  Alvord  v. 
Beach,  6  Abb.  Pr.  451. 

Or  where  all  the  heirs  had  been  made  parties  and 
then  title  divested  the  purchaser  was  oom peiled  to 
accept.  Goebel  v.  IfOa.  10  N.  Y.  S.  R.  7%,  reversed 
In  48  Hun,  21,  because  title  was  good,  affirmed 
lllN.Y.17a 

Purchaser  cannot  escape  payment  in  partition 
for  failure  to  bring  In  parties  devlseesunder  a  will,, 
where  the  devise  is  void.  Bice  v.  Barrett,  KKS  N. 
Y.IOL 

Purchaser  at  Judicial  sale  cannot  refuse  title  be- 
cause of  death  of  mortgagor  after  sale.  Wallace 
V.  Feely,  61  How.  Pr.  226,  aiBrmed  88  N.  Y.  040. 

Kor  can  he  refuse  If  it  Is  probable  that  the  heirs 
claimed  to  be  necessary  parties  were  aliens.  Re 
New  York  Prot.  Epis.  Pub.  School  Trustees,  81  N. 
Y.674. 

A  husband  purchastiig  his  property  at  Judicial 
sale  cannot  resist  payment  because  his  wife  was 
not  served  in  the  foreclosure  as  she  would  take 
dower  under  the  purchase.  Watson  v.  Ghuroh,  S 
Hun,  80. 

A  purchaser  must  take  the  title  if  his  objections 
are  not  well  founded  as  to  possible  claims  of  per- 
sons not  made  parties.  Du nham  v.  Minard,  4  Faige» 
441,8L.ed.606. 

And  cannot  object  to  defective  title  In  partition 
as  against  a  party  unheard  of  for  forty  years» 
Ferry  v.  Sampson,  112  N.  Y.  415. 

And.will  not  be  relieved  where  he  allowed  dis- 
tribution to  be  made  without  objection  although 
necessary  parties  were  not  brought  in.  Smith  v. 
Winn  (&  ai  April  24. 1896. 

Nor  where  he  knew  of  defect  of  party  or  of  ex- 
istence of  lease  that  he  objects  to.  Rogers  v. 
James,  11 N.  Y.  Week.  Dig.  574, 11  Rep.  745. 

A  purchaser  at  Judicial  sale  cannot  prevent  a  re- 
sale of  tbe  property  on  his  failure  to  meet  his  pur- 
chase money  bonds,  by  claiming  that  since  the  sale 
a  stranger  claims  the  property.  To  obtain  relief 
on  the  grounds  of  fraud  or  mistake  they  must  be 
clearly  established.   Bedd  v.  Dyer,  88  Va.  831. 

e.  ^pportfonin(7  the  purchase, 

A  purchaser  at  foreclosure  sale  will  not  be  al- 
lowed to  complete  a  purchase  on  part  only  of  the 
property  where  there  Is  objection  to  the  remainder. 
Thompson  v.  Schnleder,  88  Hun,  504, 102  N.  Y.  783; 
rdisttngulshing  King  v.  Koapp,  50  N.  Y.  400:  Paine 
V.  Upton,  87  N.  Y.  827,  41  Am.  Rep.  871,  as  to  con- 
tracts between  parties). 

A  purchaser  at  sherUTs  sale  in  partition  cannot 
plead  no  title  as  to  part  and  eviction  as  to  other  as 
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the  xneanTng  of  sectfon  1214  of  our  Civil 
•Code.  Fu^H-man  v.  Wallace^  75  Cal.  653; 
Oowwi  ▼.  Ilendriek,  74  Cal.  444 ;  IkMuter  ▼. 
Harvey,  66  Cal.  158;  Frey  v.  Qifford,  44 
Cal.  835. 

In  this  state  we  think  the  question  has 
"been  settled  in  consonance  with  this  view. 


In  HunUr  ▼.  Watson,  12  Cal.  877,  78  Anu 
Dec.  648,  (Baldwin,  J.,  delivering  the  opin- 
ion of  the  court,  Field,  J,,  concurring,)  it 
was  said :  **  But  a  judgment  creditor  pur- 
chasing at  his  own  sale,  without  notice,  is 
a '  bona  Me  purchaser, '  within  the  act.  The 
cases  are  not  agreed  upon  this  subject,  but 


«  defense  to  the  purchase  money  note.  Owsley  v. 
Smith,  U  Mo.  1S8;  Schwarts  v.  Dryden,  £5  Mo.  578; 
Mattock  V.  Blgbee,  84  Mo.  854:  Gashion  v.  Faina,  47 
Mo.  188. 

A  purchaser  at  administrator^  sale  oannot  have 
«  deduction  from  the  payment  of  his  porohase  bond 
because  the  amount  of  land  obtained  Is  not  as 
tnaoy  acres  as  be  bad  supposed,  where  the  sale  Is 
•oonllrmed  and  be  has  accepted  a  deed.  Sackett  v. 
TwlnloR,  18  Pa.  190, 07  Am.  Dec  899. 

A  purchaser  at  partition  sale  was  required  to 
comply  notwlthstandlnir  a  deficiency  of  seven  acres 
where  the  notice  said  thirty-one  more  or  less,  and 
be  did  not  Investigate.  Dennerleln  v.  Deuoerleln, 
111  N.  Y.  618. 

A  purchaser  at  judicial  sale  will  not  be  reUeved 
for  discrepancy  of  fifty  acres  lees  In  a  tract  of  187, 
more  or  leas,  or  that  the  premises  was  In  bad  oon- 
dltlOD  wbere  they  had  opportunity  to  examine. 
Slothower  v.  Gordon,  28  Md.  L 

f.  Ourma  the  title. 

The  purchaser  may  require  proof  of  the  probate 
of  the  will  and  that  the  surroflrate  had  jurisdiction, 
l>efore  he  will  be  required  to  take  lands  sold  at 
foreclosure  sale  where  such  matters  were  involved 
Id  the  title.    Thorn  v.  Shell,  15  Abb.  Pr.  N.  8. 81. 

But  a  purchaser  at  Judicial  sale  will  be  compelled 
to  complete  the  purchase  where  the  service  of 
eummons  Is  cured  by  a  nunc  pro  tune  entry.  Bogert 
▼.  Bogert,  45  Barb.  121. 

Or  where  the  master  Is  directed  to  pay  off  the  In- 
eumbrances  that  are  objectionable.  Lawrence  ▼• 
Cornell,  4  Johns.  Ch.  542, 1  II  ed.  031. 

Or  where  title  Is  cured  by  a  deed  that  Is  tendered. 
Graham  ▼.  Bleakle,  2  Daly,  55. 

ff.  Bufidfnas. 

A  purchaser  at  Judicial  sale  will  not  be  compelled 
to  complete  his  purchase  where  the  title  Is  defect- 
ive as  to  doubtfu  1  lines  and  party- walls.  Smyth  v. 
McCooh22Hun,695. 

Kor  where  a  tenant  oould  remove  a  building  but 
the  right  of  removal  was  unknown  to  the  pur- 
chaser.   Beckenbaugh  v.  Nally,  82  Hun,  161. 

Nor  where  he  may  lose  the  buildings  thereon 
without  compensation.  Seaman  v.  Hloks,  6  Paige, 
«56.4L.ed.680. 

Nor  where  there  Is  a  restriction  as  to  building  on 
the  land  not  known  at  time  of  purchase.  Knee  v. 
Kuykendale,  6  N.  Y.  S.  B.  1. 

And  will  not  be  compelled  to  complete  the  pur- 
chase where  there  is  a  prohibition  as  to  use  of  part 
or  building  on  the  same.  Be  Whltlock,  82  Barb.  48, 
M.How.  Pr.  880. 

b.  Possession, 

A  purchaser  at  Judicial  sale  will  not  be  required 
to  take  the  title  unless  he  can  be  put  in  possession. 
Kapp  V.  Kapp,  16  N.  Y.  S.  R,  967;  McGown  ▼.  Wll- 
Idns,  1  Paige,  120, 2  L.  ed.  584. 

And  will  not  be  compelled  to  take  when  he  can- 
not get  possession  on  account  of  existing  lease. 
Hlrsch  V.  Livingston,  8  Hun,  9. 

But  a  purchaser  at  Judicial  sale  for  partition 
among  heirs  cannot  have  the  purchase  money 
notes  enjoined,  until  he  tries  title  with  party  in 
possession,  where  there  is  neither  fraud  nor  war- 
ranty at  the  partition  sale.  McManus  v.  Keith,  49 
111.889. 
21  L.  R.  A. 


L  OuUet  from  premiaea. 

Purchaser  at  foreclosure  sale,  with  notloe  of  lack 
of  outlet  from  the  land  oannot  avoid  his  purchase. 
Ooates  V.  Fairchlld^UN.  Y.  Week.  Dig.  189,  affirmed 
in88N.Y.  68L 

And  oannot  refuse  to  complete  his  purchase 
where  a  boundary  line  outs  a  building  wbere  be 
had  the  ofiloer  divide  the  landlin  that  manner  aS 
the  sale.   Knapp  v.  Conger,  59  N.  Y.  08Gw 

6.  Subrogation, 
a.  SvI)roaatUm  on  void  exeeutUm  aaU. 

A  purchaser  at  a  void  execution  sale  is  allowed  m 
lien  to  the  extent  of  the  money  used  to  pay  com- 
plainant's debt.  Bunts  v.  Cole,  7  Blackf.  266,  41 
Am.  Dec.  226 :  Seller  v.  Llngerman,  24  Ind.  287. 

And  may  be  subrogated  to  the  rights  of  the  Judge- 
ment creditor.  Jones  v.  Smith,  65  Tex.  888 ;  Paxton 
▼.  Sterne,  127  Ind.  289. 

And  is  entitled  to  be  subrogated  to  a  trust  deed 
existing  at  the  time  of  sale  on  paying  the  amount 
to  the  holder.  Swain  v.  Stockton  Sav.  ft  Loan  Soo. 
78  0a].  600. 

An  attorney  of  plaintiff  purchasing  at  execution 
sale  that  is  Invalid  is  entitled  to  be  subrogated  to 
the  Hen  of  the  original  Judgment.  Bums  v.  Led- 
better,  54  Tex.  874. 

And  is  entitled  to  have  the  money  refunded  un- 
der reversaL    Bums  ▼.  Ledbetter,  56  Tex.  282. 

So  where  a  sale  was  void  because  all  the  property 
levied  on  and  appraised  was  not  sold,  the  defend- 
ant in  the  execution  must  refund  the  amount  paid 
before  he  can  have  the  property  restored.  Howard 
V.  North,  5  Tex.  816. 61  Am.  Dec.  768. 

And  a  purchaser  at  an  execution  sale  which  was 
set  aside  on  account  of  his  fraud  in  preventing 
competition  was  allowed  a  lien,  and  subrogatioa 
to  the  extent  of  the  amount  paid.  Bunts  v.  Cole« 
7  Blackf.  265. 41  Am.  Dec.  236. 

A  purchaser  at  execution  sale  of  land  bopght  by 
defendant  at  administrator's  sale  is  subrogated  to 
all  the  rights,  protection^  and  defenses  that  the 
Judgment  debtor  had.  Lambeth  v.  Elder,  44  Mlas. 
86. 

But  a  purchaser  at  a  sale  under  execution  against 
an  executor  that  is  void  oannot  be  substituted  as  a 
Judgment  creditor  against  a  sum  realized  on  a  sub- 
sequent sale  of  estate  to  pay  debts.  Had  he  looked 
at  the  execution  he  would  ha^e  seen  the  sheriir 
had  no  power.   Holt  ▼•  Bason,  72  N.  a  810. 

b.  Subrogation  on  void  judicial  aaHe. 

There  is  a  little  conflict  in  the  early  Ohio  and 
Indiana  cases  with  the  later  ones,  and  Illinois 
makes  a  distinction  between  a  suit  by  an  heir  to 
obtain  possession  and  a  claim  by  a  purchaser  for 
subrogation.  Otherwise  the  cases  are  uniform  al- 
lowing subrogation  to  the  purchaser  whose  money 
was  used  for  the  estate. 

Where  the  sale  made  by  an  administrator  or  ex- 
ecutor is  void  the  purchaser  is  entitled  to  be  subro- 
gated to  the  rights  of  creditors  to  the  ext^it  of 
money  paid.  Waggoner  v.  Lyles,  28  Ark.  47 ;  Blan d 
V.Bowie, 58  Ala.  152;  Caldwell  v.  Palmer,  6  La. 
662;  Haynes  v.  Meeks,  10  ObL  110, 70  Am.  Dec  7081 

But  only  to  the  rights  of  such  creditors  whoso 
debts  were  paid  with  his  money*  Bennett  ▼.  Cold* 
well,8Baxt.4S8. 

And  where  the  money  is  used  to  pay  off  deoedenf^ 
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the  weight  of  iiiithorfty  and  the  reason  of  the 
Tiile  are  as  we  have  stated  it."  The  act  re- 
feiTe<l  to  in  the  foregoing  quotation  was  the 
Kecordation  Act  of  1850.  Section  1107  of 
our  Civil  Code  is  as  follows :  "Every  grant 
of  an  estate  in  real  property  is  conclusive 
against  the  grantor,  also  against  every  one 


subsequently  clnlmlng  under  him,  except  a 
purchiiser  or  incumbrancer  who  in  good  faith 
and  for  a  valuable  consideration  acquires  a 
title  or  lien  bv  an  instrument  that  is  first 
duly  recorded.'* 

In   Foorman  v.    Wallace,   75  Cal.  553,  it 
was  held  that  a  sheriff's  certificate  of  sale  of 


•debtB,he  wUI  be  subrogated  to  the  rights  of  the 
creditom  as  against  the  devisees,  and  may  recover 
liack  from  the  executor  whatever  of  the  purchase 
money  to  undJstrlbuted.  Soott  ▼.  Dunn,  21  N.  C. 
^427, 30  Am.  Dec  174. 

And  to  entitled  to  have  the  money  paid  by  blm 
that  was  used  to  pay  creditors,  made  a  charge  on 
the  lands  before  the  heirs  can  recover  from  him. 
HQl  V.  Billingsly.  58  Mlas.  UL 

Bot  cannot  bold  the  lands  as  against  the  heirs 
«zoept  to  the  extent  of  money  paid. 

Where  the  purchaser  acted  unfairly  In  procuring 
the  sale  and  prevented  bidding,  the  sale  was  to  be 
set  aalde  and  he  was  allowed  a  lien  to  the  extent  of 
money  paid.    Grant  v.  Lloyd,  12  Smedes  ft  M.  191. 

Wbere  sale  was  void  for  faflure  of  the  admlntotra- 
tor  to  comply  with  the  act  in  giving  bond,  the 
purchaser  was  entitled  to  be  subrogated  to  debts 
paid  and  money  received  by  heirs.  Williamson  v. 
Williamson.  3  Smedes  ft  M.  715, 41  Am.  Dec  (BO. 

Tho  purchaser  was  entitled  to  be  subrogated  to 
the  rights  of  the  creditors  whose  debts  are  paid 
with  the  purchase  money,  and  to  have  that  charged 
upon  the  land,  where  the  sale  was  void  for  defect 
<of  parties.  Perry  v.  Adams,  96  N.  C.  107;  Hudgm 
V.  Hudgin.  6  Gratt.  8S0.  62  Am.  Dec.  124. 

The  purchaser  may  be  subrogated  to  the  rights 
of  the  creditors,  where  the  sale  was  void  for  want 
of  power.    Springs  v.  Harren,  60  N".  C.  99. 

And  was  allowed  a  lien  for  the  money  paid  and 
is  subrogated  to  the  rights  of  the  creditors,  where 
sale  was  void  for  relation  of  purchaser.  Felroe  v. 
Graham,  85  Va.  227. 

And  was  allowed  subrogation  where  liabilities 
against  an  estate  are  dtocharged.  Wlnslow  v. 
€rowell,33Wls.Ga9. 

And  was  subrogated  to  a  mortgage  discharged 
with  Us  money  where  he  had  no  notice  of  defects 
In  the  proceedings.  Mohr  v.  Tulip,  40  Wis.  00; 
Biodgett  V.  Hitt,  29  Wis.  109,  distingutohing  WIL 
Unsijn  V.  Filby.  24  Wto.  4a,  claiming  that  In  the 
latrer  case  no  Issue  was  made  as  to  subrogation, 
and  that  it  only  decided  that  the  use  of  sale  money 
for  a  ward  would  not  estop  him  from  malntalnmg 
^ijectment. 

And  was  entitled  to  be  subrogated  to  die  rights 
of  such  creditors  whose  debts  have  been  paid  with 
lito  money  where  the  admintetrator  misused  the 
money  before  oonllrmatlon.  Fool  v.  Ellis,  04  Miss. 
065. 

But  to  not  entitled  to  a  lien  for  the  money  used 
to  pay  debts  or  for  Improvements  where  he  had 
knowledge  that  the  title  attempted  to  be  conveyed 
was  defective  although  the  owner  may  not  have 
objected  to  the  Improvements.  Walker  ▼•  Quigg, 
<  Watts,  07,  31  Am.  Deo.  452. 

A  purchaser  In  good  faith  at  administrator's 
sale  paying  the  money  without  notice  of  non- 
•oompllance  with  the  statute  which  renders  the  sale 
void,  to  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee  whose  debt  has  been  paid  off  with 
the  purchase  prioc  V  alio  v.  Fleming,  29  Mo.  162, 
V  Am.  Dec  567. 

A  purchaser  of  land  paying  off  a  deed  of  trust 
thereon  to  not  entitled  to  have  the  discharge  can- 
«eled  on  discovering  a  pending  attachment  fol- 
lowed by  an  execution  sale  He  to  a  pu  rchaser  with 
notice.  Thto  to  the  difference  between  thto  case  and 
Talle  V.  Fleming,  mi^pra.  Wade  v.  Beldmeir,  40  Mo. 
480. 

^  L.  R.  A. 


A  purchaser  at  admintetrator^  sale  where  a  mort- 
gage made  by  decedent  pnd  his  wife  was  paid  out 
of  the  proceeds  cannot  set  up  such  mortgage  to  de- 
feat the  widow's  dower  right.  rThe  admintetrator 
announced  that  he  would  sell  the  fee  simple) 
Jones  V.  Bragg,  88  Mo.  837. 84  Am.  Dec.  49. 

And  wbere  sale  was  void  as  to  homestead  he  may 
In  a  subsequent  action  to  sell  the  homestead  to  pity 
debts  be  subrogated  to  the  creditors*  rights. 
Webrle  v.  Wehrle,  89  Ohio  St.  808. 

So  of  purchaser  at  Judictol  sale  to  pay  debts  of 
estate.   Sldener  v.  Hawes,  87  Ohio  St.  682. 

But  the  earlier  Ohio  cases  held  that  a  purchaser 
fromicn  admintetrator  to  not  entitled  to  a  lien  on 
the  land  superior  to  that  of  any  other  person  who 
had  fumtehed  the  administrator  with  money  to 
pay  debts.   Ueby  v.  Ludlow,  4  Ohio,  409. 

And  the  advance  of  money  by  a  stranger  on  a 
defective  administrator's  sale  does  not  create  an 
equity  against  the  estate  although  the  money  to 
used  to  pay  the  debts.  Salmond  v.  Frloe,  18  Ohio, 
808, 42  Am.  Dec  204. 

A  purchaser  at  void  administrator^  sale  cannot 
recover  the  purchase  money  from  the  heirs,  but 
the  heir  must  refund  the  taxes.  These  lands  were 
sold  by  order  of  probate  court  of  Connecticut  as 
part  of  the  Connecticut  Western  Reserve  but  the 
court  at  that  time  had  no  jurisdiction.  Nowler  v. 
Colt,  1  Ohio,  518, 18  Am.  Dec  040. 

A  purchaser  where  there  was  no  order  of  oourt 
as  required  by  law  obtained  no  title,  but  to  entitled 
to  be  subrogated  to  the  debts  extinguished.  He 
will  have  no  prior  hen  however  over  other  debts  of 
the  same  class.    Duncan  v.  Gainey,  108  Ind.  679. 

And  where  the  sale  to  set  aside  for  irregularity 
and  no  deed  to  made  the  purchaser  to  entitled  to  a 
lien  on  the  land  to  the  amount  of  the  purchase 
money.    Stults  v.  Brown,  112  Cud.  870. 

But  to  the  contrary  it  was  held  that  the  advance 
of  money  by  a  stranger  upon  a  defective  sale  of  a 
decedent's  lands  does  not  create  an  equity  against 
the  estate   Blchmond  v.  Marston,  15  Ind.  180. 

Infants  seeking  to  set  aside  a  judicial  sale  in  par- 
tition and  obtain  possession  because  the  court  had 
not  jurtodlction  on  an  appearance  filed  by  a  guar- 
dian ad  lifem,  must  refimd  the  purchase  money. 
The  oourt  reoonoiles  the  cases  of  subrogratlon  on 
the  ground  that  the  purchaser  to  not  seeking  the 
aid  of  a  oourt  of  equity,  and  they  cannot  retain 
the  money  and  also  recover  the  land.  Chambers  v. 
Jones,  72  lU.  279. 

A  purchaser  at  a  void  judicial  sale  by  executor 
who  to  chargeable  with  notice  of  the  want  of  power, 
and  the  irregularity  of  the  sale  having  advanced 
money  to  extinguish  liens  will  be  subrogated. 
Kinney  v.  Knoebel,  51  111.  112. 

But  a  purchaser  at  a  master*s  sale  of  partition 
where  part  of  the  land  to  burdened  with  debts  of 
ancestor  of  one  party  and  to  subsequently  sold  by 
administrator  to  pay  debts  to  not  entitled  to  subro- 
gation as  there  was  no  warranty  of  title.  Bassett 
V.  Lockard,  00  111.  104. 

A  purchaser  at  an  administrator's  sale  that  to 
void  for  want  of  jurisdiction  to  not  entitled  to  sub- 
rogation. The  case  of  Bright  v.  Boyd,  1  Story,  C. 
C.  478,  was  for  Improvements  not  subrogation.  The 
case  of  Valle  v.  Fleming,  29  Mo.  162, 77  Am.  Dec  567, 
was  where  a  mortgage  lien  was  paid  off.  The  case 
of  Nowler  v.  Colt,  1  Ohio,  619.  was  for  taxes:  the 
purchase  money  was  uot  repaid*     The  ease  of 
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real  property  *  le  the  evidence  of  the  equita- 
ble interest  which  the  purchaser  has  in  the 
land,  and  is  an  '  instrument,  *  when^by  an  in- 
terest is  created,  within  the  meaning  of  sec- 
tion 1107  of  the  Civil  Code."  and  in  favor  of 
the  proposition  Plage  v.  Bogers,  81  Cal.  801, 
was  cited.     Foorman  v.    WaUaee    held  also 


that  the  filing  and  recording  of  the  certificate 
of  sale  imparted  constructive  notice  to  all 
the  world,  and  that  the  right  acquired  there- 
under was  prior  and  paramount  to  the  title 
of  a  prior  unrecordea  deed,  of  which  the 
holder  of  the  sheriff's  certificate  had  no  notice 
at  the  date  of  recordation. 


Hudflrin  V.  Hudirln,  0  Oratt.  8S0, 62  Am.  Deo.  124, 
was  where  the  land  was  charged  by  the  testator. 
In  Kinney  y.  Knoebel.  supra,  the  purchase  was 
only  made  on  condition  that  the  debta'against  the 
estate  could  be  used  to  pay  the  bid.  And  In  McOon* 
nel  V.  Smith,  89  lU.  279,  the  land  desoendlnff  to  the 
heirs  was  charged  with  the  debts.  land  Is  not 
charged  where  there  Is  personalty  In  lUlnols. 
filBhop  T.  O'Gonner,  69  111.  4S8. 

A  purchaser  who  paid  In  confederate  treasury 
notes  is  entitled  to  t)e  reimbursed  and  subrograted 
In  value  of  amount  paid,  estimated  In  U.  S.  treas- 
ury notes,  with  Interest,  where  the  sale  was  void 
for  want  of  proceaB  on  the  mf ant.  Martm  v.  Turn- 
er, 2  Heisk.  884. 

A  purchaser  at  Judicial  sale  of  lunations  property 
•old  without  making  the  lunatic  a  party  Is  entitled 
to  be  subrogated  to  creditors  whose  debts  have 
been  paid.    Cathcart  v.  Sugenheimer,  18  8.  C.  128. 

A  purchaser  in  good  faith  at  partition  sale  under 
an  act  that  was  repealed  will  be  protected  and  sub- 
rogated to  a  lien  to  the  extent  of  the  purchase 
money.    Hatcher  v.  Brlggs.  6  Or.  81. 

And  is  entitled  to  be  subrogated  to  vendor^s  lien 
for  which  the  property  was  sold.  Peters  v.  Clem- 
ents, 62  Tex.  140. 

Where  a  Judicial  sale  of  an  aliens  land  In  which 
the  state  was  not  made  a  party  was  void,  the  pur- 
chaser was  entitled  to  be  subrogated  to  the  rights 
of  the  creditor  who  caused  the  sale  and  to  have 
the  land  subjected  to  Its  payment.  Sands  v.  Lyn- 
ham,  27  Graft.  291, 21  Am.  Rep.  848. 

When  Judicial  sale  is  avoided  because  of  relation 
of  purchaser,  he  will  be  entitled  to  subrogation  to 
the  rights  of  creditors.  Starkey  v.  Hammer,  1 
Baxt.4d8. 

A  purchaser  under  foreclosure  void  for  defect  of 
parties  may  apply  to  the  same  court  for  relief  and 
may  be  subrogated,  but  an  action  does  not  lie  by 
bim  against  the  mortgagee  for  the  amount  of  his 
bid,  where  be  was  aware  of  the  condition  of  the 
title.  Burton  v.  Lils,  21  CaL  87:  Boggs  v.  Fowler,  16 
Gal.  669. 

A  party  cannot  retam  the  proceeds  of  foreclosure 
sale  and  also  retain  the  property  against  the  pur- 
chaser. Where  plaintUf  bought  the  property  he  is 
entitled  to  be  reinstated  to  all  his  rights.  Andrevrs 
V.  Bichardson,  21  Tex.  287. 

A  purchaser  on  mortgage  foreclosure  sale  is  en- 
titled to  t)e  subrogated  to  the  rights  of  the  mort- 
gagee where  he  has  paid  the  money  and  the  sale 
has  been  set  aside  when  the  court  had  no  Jurisdic- 
tion of  the  party  defendant.  Johnson  v.  Robert- 
son, 84  Md.  165:  Gilbert  v.  Cooley,  Walk.  Ch.  494. 

6.  Reimbunemt/nt. 
a.  Beirnburwment  on  void  execution  Bales, 

A  purchaser  of  land  under  a  void  execution  on  a 
delivery  bond  which  the  officer  bad  no  power  to 
take  has  a  Hen  for  the  amount  of  his  purchase,  in 
a  suit  against  him  by  the  owner  for  possession. 
Geoghegan  v.  Ditto.  2  Met.  (Ky.)  483, 74  Am.  Dec. 
413. 

An  attorney  purchadng  his  client*s  property  at 
an  execution  sale  at  a  grossly  inadequate  price, 
through  fraud,  will  be  compelled  to  surrender  the 
property  on  paj^ment  of  the  purchase  price.  Blight 
▼.  Tobin,  7  T.  B.  Mon.  612, 18  Am.  Doc.  219. 

A  truptee  buying  trust  property  for  his  own  ben- 
efit at  a  sheriff's  sale,  made  without  his  instrumen- 
21  L.  a  A. 


tallty,  is  entitled  to  reimbursements  for  his  expend- 
iture and  improvements,  if  the  cestui  ipie  trvtt 
takes  the  benefit  of  such  purchase.  Bell  v.  Webb» 
2  Gill,  17U;  CaUis  v.  Bidout,  7  Gill  &  J.  1:  Spindler  v. 
Atkinson,  8  Md.  409,  66  Am.  Dec.  756. 

A  purchaser  at  execution  sale  in  good  faith  for 
value,  without  notice  that  the  execution  was  issued 
on  a  satisfied  Judgment,  which  satisfaction  does  not 
appear  of  record,  is  protected  to  the  extent  of  th* 
money  advanced.  Hoffman  v.  Strobecker,  7  Watts, 
86,  82  Am.  Deo.  740. 

A  purchaser  at  a  void  execution  sale  under  a 
valid  Judgment  wiU  not  be  compelled  to  restore  the 
property  unless  reimbursed.  Howard  v.  North,  ^ 
Tex.  290, 61  Am.  Dec.  769. 

A  purchaser  at  sale  on  an  execution  after  the 
death  of  the  defendant  where  there  was  no  revivor, 
to  entitled  to  a  lien  for  the  amount  paid  by  him.  A 
tender  by  the  heir  to  not  a  condition  precedent  to 
vacating  the  sale.    Cook  v.  Toumbs,  86  Miss.  686. 

The  heirs  of  the  defendant  cannot  impeach  an 
execution  sale  unless  they  reimburse  the  pur- 
chaser.   Morton  v.  Welbom,  21  Tex.  772. 

A  purchaser  at  sale  under  execution  that  Is  void 
for  description  in  levy  and  sale  as  to  the  land*  will 
be  protected  as  against  heir  of  debtor,  to  the  extent 
of  the  purchase  money  used  to  pay  olf  ancestor's 
debt.    Fenno  v.  Coulter,  14  Ark.  88. 

A  party  purchasing  at  execution  sale  where  th* 
sale  to  en  maue  and  not  separately  and  at  grossly 
inadequate  value  will  be  enjomed  from  obtaining 
deed  where  the  defendant  pays  him  the  Judgment 
interest  and  costs.    Ballance  v.  Loomlss,  22  IIL  82. 

An  execution  creditor  purchasing,  cannot  claim 
that  the  purchase  money  should  be  refunded  in  hto 
suit  for  a  deed  where  he  applies  the  bid  to  hto  Judg- 
ment that  should  have  been  applied  to  other  cred- 
itors.   Camahan  v.  Yerkes,  87  Ind.  62. 

A  purchaser  at  execution  sale  was  allowed  a  lien 
for  the  purchase  price  where  the  sheriff  repre- 
sented that  the  land  would  be  sold  subject  to  re- 
demption under  an  act,  which  was  afterwards  held 
inoperative  and  rendered  the  sale  void.  Seller  v. 
Lingerman,  24  Tnd.  264. 

Under  2  Indiana  Rev.  Stat.,  I  466,  providing 
that  no  more  land  shall  be  sold  than  necessary 
where  it  can  be  divided,  a  tender  of  the  purchase 
money  to  not  a  condition  precedent  to  having  the 
deed  set  aside,  where  land  was  sold  for  |85  in  a  lu  mp 
that  should  have  been  divided  and  was  worth  $600. 
Banks  v.  Bales,  16  Ind.  428. 

b.  Betmbursement  at  void  judicial  sale. 

A  purchaser  at  Judicial  sale  may  have  the  same 
set  aside  before  the  fund  is  distributed  where  the 
title  to  defective  and  there  is  a  total  failure  of  con- 
sideration.   Glenn  v.  Clapp,  11  Gill  8t  J.  1. 

Judicial  sales  will  not  be  disturbed  unless  by  a 
party  having  a  right  to  sue  who  can  show  that  he 
has  been  injured  and  tenders  indemnity  to  bona 
fide  purchasers.  Stockton  v.  Downey,  6  La.  Ann. 
681. 

Heirs  cannot  recover  from  the  purchaser  in  good 
faith  at  Judicial  sale,  where  the  Judgment  to  void 
without  refunding  the  purchase  money  which  dis- 
charged debts  against  the  property.  Korthcraft  v. 
Oliver,  74  Tex.  162. 

A  party  cannot  impeach  a  partition  sale  of  hto 
interest  in  lands,  and  at  the  same  time  retain  the 
proceeds,  either  for  irregularity  or  want  of  Juris- 
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The  plaintiff  here  cannot  be  said  to  be  in 
a  better  position  than  she  would  have  been 
bad  she  held  an  unrecorded  conyeyance  of 
the  property.  It  was  in  her  power  for  many 
years  to  have  enforced  her  e<}ui table  right  to 
the  property  ;  but  having  failed  to  do  so  un- 
til a  sale  thereof,  and  the  recording  of  the 


evidence  of  such  sale  tinder  an  execution 
against  her  husband,  who  was  the  ostensiltle 
owner  thereof,  and  in  whose  name  the  title 
was  recorded,  she  comes  too  late  to  ask  for 
relief  against  one  clothed  with  the  legal  title 
and  an  e^ual  equity. 
There  is  nothing  in  the  views  herein  ex* 


«ctloii.  Penn  v.  Heisey,  19  IlL  »6.  68  Am.  0eo.  607; 
Walker  v.  Mulvflan,  TB  111.  18;  Byars  v.  Spencer,  101 
DL  428.  40  Am.  Bep.  212. 

Pureluiaers  at  partition  sale  which  is  Invalid 
diould  be  reimbursed  their  expenses  for  ezamina- 
tfeo  of  tiUe.  MuUer  v.  Strappman,  6  Abb.  N.  C.  848. 
A  parohaser  at  a  void  foreclosure  sale  obtains 
•II  the  rtjrbts  of  the  mortgairee;  that  is  he  oaDnot  be 
ousted  from  poaseMlon  by  an  action  at  law.  Pelts 
▼.Clarke,  80  U.  B.  5  Pet  48S,  8  JL  ed.  IM ;  Doe  v. 
Boe.  77  U.  S.  10  WaU.  61f ,  10  L.  ed.  1008. 

A  parohaser  in  good  faith,  whose  bid  diacharges 
alien  on  the  land,  la  entitled  to  reatitutlon  to  the 
extent  of  the  lien  diacharged  before  the  defendant 
Id  the  proceeding  can  recover  the  land  purchased, 
whne  the  sale  is  void.  Meher  v.  Cole,  50  Ark.  861. 
A  plaintiff  at  judicial  sale  bidding  the  amount  of 
Ilia  jadg^ment  does  notisatisfy  his  debt  where  the 

I       nle  and  conveyance  is  void.    BoyUn  ▼•  Cook.  81 

'       Aia.47& 

A  aale  of  a  mlnor*s  land  without  Jurisdiction  is 

j       void,  and  a  minor  attacking  the  aale  does  not  have 

I  u>  tender  to  the  purchaser  the  price  where  he  al- 
kfree  that  be  haa  never  received  any  part  thereof. 
Ljon  V.  Vanatta,  86  Iowa,  621. 

A  purohaaer  in  good  faith  at  a  guardian's  sale, 
that  is  roid,  is  entitled  to  have  the  money  refunded 
when  sued  by  the  ward  to  recover  possession.  To 
this  case  the  prooeeds  were  used  for  the  benefit  of 
the  ward.    Fenn  v.  Heisey,  19  111.  205,  68  Am.  Dec. 

A  parctaaser  at  a  guardian^  sale  that  is  void 
mu->t  trace  his  purchase  money  to  the  ward*s  ben- 
efit before  he  can  resist  recovery  In  ejectment. 
Douglas  ▼.  Bennett,  61  Miss.  680. 

A  party  purchasing  at  Judicial  sale  that  was  set 
Mvle  because  the  property  was  saorinced  on  the 
representation  of  the  officer  that  it  was  subject  to 
redemption,  will  be  allowed  a  liberal  allowauce  of 
costs  and  expenses.    Forman  v.  Hunt,  8  Dana,  614. 

But  if  the  defendant  or  one  of  them  be  dead 
and  BfL  fa.  issue  against  them  without  a  ad.  fa, 
I  Mainst  Uie  survivor  an  inaocent  purchaser  will 
not  be  protected.  A  remedy  was  given,  however, 
hr  1 N.  T.  Rev.  Laws,  504, 1 11,  to  a  purchaser  evicted 
by  any  irregularity  in  the  proceedings  or  want  of 
titl*'  in  debtor,  or  by  reason  of  any  prior  incum- 
branoe.  The  statute  did  not  provide  for  Cases 
vfaere  the  Judgment  was  reversed  as  the  common 
lav  protected  him.  Woodcock  v.  fiennet,  1  Cow. 
ni.  13  Am.  Dec  568. 

rnder  2  Indiana  Rev.  Stat.  1876,  I  6SS,  p.  257,  a 
parchaeer  at  executor,  administrator,  guardian  or 
riierlff  aale  la  entitled  to  the  possession  of  the  land 
ootll  be  baa  bad  rafunded  his  purchase  money 
vhere  tlw»  lands  are  recovered  from  him  by  a  per- 
Km  liable  for  the  debt.  Walton  v.  Cox,  87  Ind.  104; 
B^Oy  V.  Burton,  71  Ind.  118. 

So  where  the  land  is  misdescrlbed  in  decree  of 
forecloeure  and  in  the  sherilTs  deed.  Bay  v. 
Oerchoo,  70  Ind.  SO. 

So  where  the  land  did  not  bring  its  appraised 
Taluew    Short  v.  Sean,  03  Ind.  606. 

An  heir  having  had  the  use  of  money  cannot 
avoid  the  title  of  the  purchaser  at  administrator's 
aale  without  tendering  back  the  purchase  money. 
Bobertson  ▼.  Bradford.  78  Ala.  116. 

A  purchaser  at  a  void  Judicial  sale  to  pay  debts 
eaonot  be  ousted  of  his  possession  unless  the  pur- 
chase money  Is  refunded  where  it  is  used  to  extin- 
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guish  a  mortgage  given  by  decedent.  Davis  r« 
Gaines,  104  F.  S.  886, 26  U  ed.  767. 

A  bona  fide  purchaser  at  Judicial  sale  by  admin- 
istrator paying  money  to  discharge  existing  in* 
debteiness  is  entitled  to  reimbursement.  Where 
the  sale  is  void  and  he  had  no  notice  of  the  defects 
of  his  titie.  Bright  ▼.  Boyd.  1  Story,  a  a  478,  S 
Story,  C.  C.  607. 

A  purchaser  holding  under  a  void  deed  from  ad- 
ministrator's sale  will  not  be  deprived  of  posBCS- 
sion  in  favor  of  the  heirs  without  having  the  pur- 
chase money  refunded.  Sohafer  ▼.  Causey,  76  Mo. 
866,  8  Mo.  App.  142. 

Heirs  cannot  recover  firom  the  purchaser  at  ad* 
ministrator^s  sale  if  the  sale  was  void  because  thero 
was  no  order  of  sale,  where  they  stood  by  for  years 
and  permitted  the  purchaser  to  improve  the  land 
and  the  purchase  money  was  used  for  their  benefit* 
Evans  v.  Snyder,  64  Mo.  517. 

A  purchaser  at  Judicial  sale  to  pay  debts  of  de- 
cedent where  the  title  Ib  represented  as  indisput- 
able may  prevent  the  collection  of  the  purchase 
money  and  have  a  return  of  that  paid  where  the 
title  was  defective.    Preston  v.  Fryer,  38  Md.  221. 

A  purchaser  at  an  administrator's  sale  to  pay 
debts,  where  the  sale  is  void  because  of  failure  of 
administrator  to  give  bond,  and  a  second  sale  is 
had  and  he  purchases  a  part  of  It  again,  Is  entitled 
to  a  lien  on  the  land  for  the  first  money  paid  to  be 
paid  before  other  creditors  where  his  money  paid 
off  preferred  debts.    Short  v.  Porter,  44  Miss.  68il. 

But  a  purchaser  at  Judicial  sale  to  pay  debts, 
having  repurchased  at  a  second  sale  on  a  reversal 
of  the  decree,  cannot  recover  the  amount  of  the 
first  purchase  of  the  administrator,  and  cannot  re- 
cover of  the  heirs  in  an  action  at  law.  The  sale 
was  not  void  unless  the  Judgment  was  void.  Less- 
lie  V.  Richardson,  00  Ala.  6681 

7.  Recourm, 

It  seems  that  a  purchaser  may  have  recourse  oo 
the  defendant  where  his  title  falls  and  he  obtains 
nothing  by  his  purchase.  He  may  in  some  in- 
stances recover  from  the  creditor,  and  may  re- 
cover from  the  officer  where  the  officer  was  neg- 
ligent and  caused  loss  and  the  purchaser  was 
innocent. 

Under  N.  C.  Act  ISOT,  Rev.  Code,  chap.  46,  i  «r, 
giving  a  purchaser  a  remedy  by  an  action  on  the 
case  against  the  defendant  where  he  lost  the  prop- 
erty by  reason  of  defect  of  title  in  the  defendant 
In  the  execution,  he  Ib  not  entitled  to  substitution 
of  the  creditor.    Laws  v.  Thompson,  49  N.  C.  107. 

Plaintiff  purchasing  at  execution  sale,  where  the 
defendant  had  no  title,  of  which  plaintiff  had  no 
notice,  may  recover  the  amount  of  the  bid  from 
the  defendant  that  was  credited  on  the  Judgment, 
Reed  v.  Crosthwatt,  0  Iowa,  219,  71  Am.  Dec.  406. 

A  purchaser  at  sheriff's  sale  obtaining  no  title 
can  recover  from  the  debtor  the  amount  paid  to 
the  sheriff  even  in  the  absence  of  fraud.  Mulr  r» 
Craig,  8  Blackf .  286. 25  Am.  Dec.  liL 

An  action  against  the  defendant  to  refund  the 
purchase  money  paid  by  purchaser  at  Judicial  sale 
where  the  title  is  invalid  for  defective  proceedings 
will  not  lie  at  law  but  will  in  equity.  Hawkins  v. 
Miller.  26  Ind.  178. 

The  purchaser  at  execution  sale  may  recover  the 
money  back  from  the  defendant  where  the  Judg- 
ment is  extinguished  and  defendant  had  no  title 


60 


Califobnia  Sdpuemb  Court. 
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preued  In  conflict  with  either  of  the  decis- 
jona  in  Brteze^  ▼.  Bri)ok»,  71  Cal.  109.  In 
that  case  Patrick  Brooks  was  the  equitable 
owner  of  land  the  legal  title  to  which  stood 
In  the  name  of  John  Brooks.  The  latter  ob- 
tained credit  from  the  plaintiffs  in  the  cause, 
who  believed  him  to  be  the  owner.    John 


Brooks  conveyed  the  legal  title  to  Patrick, 
the  owner  of  tiie  equity,  who  caused  his  deed 
to  be  recorded.  Subsequently  the  plaintiflfs 
brought  suit  against  John  on  their  demand, 
obtained  judgment,  sold  the  land  under  exe- 
cution, became  the  purcliasers,  and  in  due 
time  obtained  a  sheriff's  deed,  under  which 


ftnd  the  sheriff  and  purchaser  were  mistaken.  Mo- 
Lean  V.  Martla,  tf  Mo.  808;  WUchiDsky  v.  Cavender, 
72  Mo.  180;  Warner  v.  HeUn,  6  IlL  880;  JuUan  v. 
Bell,  26  iDd.  280.  80  Am.  Deo.  46S. 

A  purchaser  at  execution  sale  may  recover  from 
the  debtor  but  not  from  the  creditor  where  the 
debtor  had  no  title.  Pennington  v.  Qlf  ton,  10  Ind. 
172:  Preston  v.  Harrison,  0  Ind.  1;  Muir  v.  CraiK«  8 
BLaokf  .  298,  26  Am.  Dea  111 ;  Dunn  ▼.  Frazler,  8 
Blackf .  432. 

Under  La.  Code,  art  2821,  the  purchaser  at  eze- 
eutlon  sale  when  evicted  shall  have  first  recourse 
against  the  debtor  and  then  airainst  the  creditor. 

If  he  does  not  pursue  the  debtor  he  cannot  have 
recouzse  on  the  creditor.  Haynes  v.  Ck>urUiey,  15 
lia.  Ann.  880. 

A  purchaser  at  void  execution  sale  can  recover 
the  money  paid  by  him  to  the  party  procuring  the 
eale  where  such  party  knew  the  sale  gave  no  title 
and  the  purchaser  was  ignorant  of  that  faoL 

Section  1470,  N.  Y.  Code,  provides  that  an  evicted 
purchaser  may  recover  the  puroliase  money  from 
the  person  for  whose  benefit  the  property  was 
sold,  where  there  is  an  irregularity  or  a  reversaL 
Bcbwinger  v.  Hickok,  S8  N.  Y.  280. 

A  purchaser  at  a  void  execution  sale  by  reason 
of  the  Judgment  being  void,  may  recover  of  the 
Judgment  creditor  the  purchase  money  paid  at 
such  sale.  Henderson  v.  .Overton,  2  Yerg.  804,  24 
Am.  Dec.  482. 

The  purchaser  at  execution  sale  may  have  his 
remedy  against  the  olBoer  making  the  sale  where 
he  loses  the  property  through  negligence  of  the 
officer.   Sexton  v.  Severs,  20  Pick.  451,  82  Am.  Dec. 

ses. 

A  sherlir  Is  liable  to  plaintiff  in  Junior  execution 
who  is  the  purchaser,  in  damages,  where  the  sher- 
iff fails  to  disclose  defects  in  the  title  that  are 
peculiarly  within  his  knowledge  but  is  not  liable 
where  the  purchaser  had  notice  of  the  facts  be- 
fore the  purchase.  Ck>m.  t.  Dickinson,  6  B.  Mon. 
606,48  Am.  Dec.  188. 

A  purchaser  at  execution  sale  cannot  recover 
from  the  sheriff  the  money  paid,  where  the  sheriff 
having  sold  property  for  enough  to  satisfy  execu- 
tion 1  and  2  applied  it  to  1  and  8  and  sold  other 
property  on  execution  2  which  was  vacated  because 
the  surplus  on  first  sale  should  have  been  so  used 
and  the  purchaser  at  the  second  sale  .had  notice 
actual  or  constructive.    State  v.  Prime,  54  Ind.  4S0. 

A  sale  by  sheriff  on  a  satisfied  Judgment  made  to 
an  innocent  purchaser  is  a  nullity,  and  the  pur- 
chaser at  the  first  sale  cannot  recover  from  a  sheriff 
for  making  a  second  sale  without  showing  that  he 
has  been  really  prejudiced  or  lost  his  title.  State 
y.  Salyers,  19  Ind.  482. 

A  purchaser  at  an  administrator's  sale  In  good 
faith,  without  notice  that  the  administrator  failed 
to  give  a  new  bond  that  was  ordered,  may  main- 
tain an  action  to  prevent  a  distribution  of  the 
money  or  for  a  refunding  unless  the  title  is  made 
«ood.    Levy  V.  RUey,  4  Or.  882. 

A  purchaser  at  an  administrator's  sale  buys  at 
Ills  peril,  and  where  he  is  not  required  to  pay  the 
purchase  money,  and  was  fully  advised  of  an  al- 
leged claim  to  the  land,  and  relied  on  the  fact  that 
a  sale  by  a  public  administrator  was  binding,  he 
cannot  recover  of  the  administrator  for  an  eject- 
men  t  by  the  olaimanU  Bstes  T.  Alexander,  00  Mo. 
468. 
ai  L.  R.  A. 


Purchaser  at  Judicial  sale  of  probate  court  to 
pay  debt  cannot  recover  back  part  of  the  purchase 
price  because  dower  was  recovered  by  a  divorced 
wife,  who  was  not  a  party  to  the  proce<»dlng,  and 
a  warranty  by  an  executor  is  unavailing.  Arnold 
▼•  Donaldson,  43  Ohio  St.  TSL 

8.  JRfiWMtf. 

If  a  judgment  Is  reversed  for  error  ft  is  a  settled 
principle  of  the  common  law  that  the  detendant 
only  has  restitution  of  the  money;  the  purchaser 
retains  the  property  and  In  most  of  the  states  this 
is  made  so  by  statute,  unless  the  property  was  pur- 
chased by  a  party  to  the  action  or  his  attorney. 
There  is  some  litUe  conflict,  Kentucky  cases  sus- 
taining dearly  the  right  of  complainant  to  pur- 
chase, supported  by  the  United  States  circuit  court. 

a.  PurcTtose  mode  by  party  w  otfornf]/. 

The  title  of  a  party  to  the  action  purchaMng  at  a 
Judicial  sale  is  avoided  by  a  reversal  but  it  wouhl 
be  different  if  the  purchase  was  by  a  stran^^er. 
Dupuy  V.  Roebuck,  7  Ala.  486;  Marks  v.  (Bowles.  61 
Ala.  290;  Phillips  v.  Benson,  85  Ala.  416,  82  Ala.  5()0; 
Fergus  v.  Woodworlh,  44  DL  874;  McJilton  v.  Love, 
18  111.  485,  64  Am.  Dec.  448 ;  Jesup  v.  City  Bank  of 
Racine,  16  Wis.  604,  82  Am.  Dec.  708;  Oorwith  v. 
Ullnois  State  Bank,  18  Wis.  560,  86  .Am.  Dec.  70^ 

Where  plaintiff  buys.  Oorwith  ▼.  Illinois  State 
Bank,  15  Wia  288. 

So  where  the  purchaser' at  Judicial  sale  is  nn  at- 
torney in  the  action  he  is  not  protected.  Gulpin 
V.  Page,85n.  S.  18  WalL  374.  21  L.ed.  865. 

So  where  the  purchase  at  Judicial  sale  is  by  the 
plamtiff  or  his  attorney  a  reversal  avoids  the  sale. 
Stroud  V.  Casey,  25  Tex.  754, 78  Am.  Dec.  556. 

So  if  they  purchase  at  execution  sale.  HanniY>al 
ft  St  J.  B.  Co.  V.  Brown,  48  Mo.  204;  Qott  ▼.  Powell, 
41  Mo.  416. 

A  party  or  his  attorney  purchasing  at  execution 
sale,  pending  appeal,  is  not  a  bona  fide  purchaser 
under  Iowa  Rev.  Stat.,  1 354,  providing  that  prop- 
erty acquired  by  bona  fide  purcbasers  is  not  af- 
fected by  reversaL  Twogood  v.  Franklin,  27  Iowa, 
288. 

A  reversal  of  a  decree  avoids  the  title  of  a  party 
to  the  action  who  purchased  the  property  at  a  Ju- 
dicial sale.  McDonald  v.  Mobile  L.  Ins.  Co.  65  A  la. 
858;  Buchanan  v.  rirrk,  10  Gratt.  164;  Wallace  v. 
Berdell,  41  Hun,  4<1,  105  N.  Y.  7;  Wambaugh  v. 
Gates,  8  N.  Y.  188. 

A  reversal  of  the  Judgment  avoids  a  sale  to  a 
plaintiff  in  the  execution.  McBaln  v.  McBaio,  15 
Ohio  St  887;  Hutchens  v.  Doe,  8  Ind.  628. 

So  of  purchase  by  mortgagee  at  foreclosure  sale. 
Hubbel  V.  Broadwell,  8  Ohio.  120. 

Plaintiff  purchasing  at  execution  sale  where  the 
Judgment  was  shown  by  the  record  to  be  on  oon- 
tession  by  a  married  woman,  takes  no  title  and 
must  lose  In  ejectment,  notwithstanding  the  Penn- 
sylvania Act  of  1705  provides  that  if  a  Judgment  is 
reversed  for  error  none  of  the  lands  shall  be  re- 
stored, nor  the  sheriff *8  sale  t)e  avoided,  but 
restitution  shall  be  made  in  money.  The  court 
makes  the  distinction  as  to  a  void  and  erroneous 
Judgment  Caldwell  ▼.  Walters,  18  Pa.  70, 55  Am. 
Dec.  602. 

But  a  party  plaintiff  is  a  bona  fide  purchaser  if 
the  defendant  in  execution  falls  to  give  notice  of 
appeal  until  after  execution  sale,  and  he  reooveis 
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they  sought  to  subject  the  land  to  their 
claim.  There  they  sought  to  show  that  Pat- 
rick Brooks  was  estopped  by  his  acts  in  the 
premises  from  asserting  title;  here  the  es- 
toppel comes  from  the  effect  of  oar  recording 
act,  which  establishes  wliat  the  court  has 
held  to  be  a  salutary  and  binding  rule. 


At  the  trial  the  court  submitted  to  a  Jury 
the  following  single  issue  and  question, 
against  plaintiffs  objection  and  exception, 
to  wit:  "Did  Martinelli,  on  January  10, 
1891,  have  notice  that  the  property  belonged 
to  Mrs.  Riley?"  To  which  the  jury  an- 
swered,  •*No.*    Counsel  for  plaintiff  asked 


again  on  floai  Judftment^  Frazier  ▼.  Crafti.  40 
Iowa,  Ua 

A  plaintiff  to  a  excoutloD  sale  bidding  the  amount 
of  the  judirment,  where  the  sale  is  made  pending 
in  appeal  and  the  judgment  Is  reduced  by  modifi- 
cation, will  not  be  compelled  to  pay  to  the  defend- 
ant the  dilTerenee  but  the  sale  will  be  set  aside  and 
the  property  restored  to  the  defendant,  notwith- 
standing Iowa  Code,  II 8198, 8199,  authorizinir  restl- 
tuiioo  to  be  made  if  appellant  is  entitled  to  any 
part  of  the  property  taken  but  not  to  afleot  a  bona 
flde  purchaser.    Munson  v.  Plummer,  68  Iowa,  788. 

A  plaintiff,  purchasing  at  mortgage  foreclosure 
nle  where  the  Judgment  determines  the  priorities 
of  the  mortgages  on  the  land^  to  which  Judgment 
ail  the  mortgagors  are  parties,  is  not  affected  by  a 
reversal  changing  the  priorities,  where  the  mort- 
(cagor  is  not  a  party  to  the  appeal.  Withers  v. 
Jaeka,  70  CaJ.  297. 

A  reversal  of  a  decree  will  not  affect  title  of  party 
to  suit  who  purchased  at  Judicial  sale.  Parker  ▼• 
Anderson,  6  T.  B.  Mon.  46L 

A  party  plaintiff  purchasing  at  Judicial  sale  will 
be  protected  in  bis  title  notwithstanding  a  reversal 
of  the  decree.  This  case  follows  the  Kentucky 
case  of  Parker  v.  Anderson,  6  T.  B.  Mon.  456,  and 
claims  to  be  supported  by  Gray  ▼.  Brignardello,  68 
U.  S.  1  Wall.  884,  17  L.  ed.  897,  and  criticises  Rey- 
nolds ▼.  Harris,  14  Oal.  667,  76  Am.  Deo.  460,  claim- 
ing that  the  sale  was  not  perfected  there  when  set 
■side,  fioath  Fork  Canal  Go.  ▼•  Gordon,  2  Abb.  U. 
&491. 

And  a  plaintiff  purchasing  at  execution  sale  Is 
not  affected  by  reversal.  Williams  ▼.  Cummins,  4 
J.  J.  Marsh.  887;  Qoesom  v.  Donaldson,  18  B.  Mon. 
230. 68  Am.  Dec.  723;  Yocum  v.  Foreman,  14  Bush, 

m. 

A  reversal  of  a  decree  of  sale  will  not  affect  the 
title  of  complainant  purchasing  where  the  decree 
should  have  been  a  nisi  order  for  the  payment  of 
the  money  flnU  Amos  v.  Stockton,  6  J.  J.  Marsh. 
<3B. 

Under  Ohio  Swan  Stat  1841,  p.  479,  providing 
that  a  reversal  shall  not  affect  the  title  of  the  pur- 
ebaser  at  Judicial  sale,  where  the  property  was  sold 
for  several  lienholders  and  distributed,  a  purchase 
by  one  Uenholder  wHl  be  regarded  and  protected 
as  a  purchaser.  McBrlde  v.  Longworth,  14  Ohio 
8t.  319,  84  Am.  Dec.  388.  This  statute  protects  a 
pu  rchaaer  at  administrator's  sale.  Irwin  v.  Jeff  ers, 
8Ohio8t.S80L 

b.  Piirehass  by  sfronoor. 

The  title  of  a  purchaser  at  Judicial  sale  Is  not 
affected  by  a  reversal  of  the  decree.  Wadhams  v. 
Gay,  78  nL  416;  McLagan  v.  Brown,  11  III.  619;  Bar- 
tow  V.  Standford,  B2  111.  298;  McAusland  v.  Pundt,  1 
Xeb.  211,  93  Am.  Deo.  868;  Dingledlne  v.  Hershman, 
S3  IIL  280:  Ooodwm  v.  Mix,  88  lU.  116;  Chase  v.  Mo- 
Donald,  7  Har.  &  J.199. 

A  purchaser  at  an  administrator^  sale  is  not 
affected  by  irregularities  that  cause  reversal  where 
tbe  court  has  Jurisdiction.  Moore  v.  Neil,  88  111. 
2S6. 89  Am.  Dec  808.  The  case  of  Loyd  v.  Malone, 
23  UL  43,  to  the  contrary  was  where  notice  was 
given  and  there  was  fraud. 

And  the  Judgment  debtor  will  have  no  claim  on 
him  for  tbe  property  or  the  proceeds.  Puterbaugh 
V.  Moss  (IIU)  March  22, 1887. 

Kor  is  tbe  title  of  the  purchaser  affected  by  re- 
21L.R.A. 


versal  on  account  of  the  record  failing  to  show 
that  the  guardian  was  appointed.  Sutton  v.  Schon- 
wald,  86  N.  a  198,  41  Am.  Bep.  456. 

Nor  by  a  reversal  for  failure  to  appoint  a  guard« 
ian  ad  lUem  for  an  infant.  Porter  v.  Bobinson,  8 
A.  K.  Marsh.  268, 18  Am.  Dec.  168. 

Nor  by  a  reversal  in  a  suit  to  enforce  a  lien.  Doe 
y.  Swiggett,  6  Blackf .  8S8. 

Nor  by  reversal  when  the  decree  was  not  void, 
Benningfleld  v.  Beed,  8  B.  Mon.  106;  Feaster  ▼• 
Fleming,  66  IIL  467. 

Nor  by  reversal  or  irregularities.  Winchester 
V.  Winchester,  1  Head,  460. 

Nor  by  a  reversal  for  error  in  rendering  a  decree 
against  mfants  without  proof.  Crain  v.  Parker,  1 
Ind.  874. 

Nor  by  a  reversal  of  the  decree  where  all  partiea 
are  before  court  and  it  had  J  u  risdiotion.  Ne wbold 
V.  Schlens,  66  Md.  686;  Benson  v.  Yettott  (Md.)  June 
7,1892. 

Nor  by  a  reversal  of  tbe  decree  where  the  court 
directing  the  sale  had  Jurisdiction.  Dorsey  v« 
Thompson,  87  Md.  26. 

Nor  by  reversal  for  failure  to  offer  proof  of  claim 
reduced  to  Judgment  Ward  ▼.  Hollins,  14  Md. 
168. 

Nor  by  reversal,  altbongh  the  sale  was  made  dur- 
ing the  time  given  for  execution  of  appeal  bond, 
where  there  was  no  stay.  Bank  of  Kentucky  v. 
Vanmeter,  10  B.  Mon.  66. 

Nor  by  a  reversal  for  failure  to  serve  notice  of 
takmg  of  decree  pro  eonfetM,  Wampler  v.  Wol« 
linger,  18  Md.  387. 

Under  Iowa  Code,  1 8199,  property  acquired  by  a 
purchaser  in  good  faith  under  a  Judgment  is  not 
affected  by  a  reversal  of  the  Judgment.  This  ap- 
plies at  law  and  equity.  Vanmoe  v.  Bergen,  16 
Iowa,  666,  86  Am.  Dec.  631. 

Nor  where  the  court  had  Jurisdiction  is  it 
affected  by  reversal  of  decree.  Dl.  Stat.  Wills, 
1 106,  providing  a  penalty  for  illegal  administra- 
tor's sales  ^^rovided  that  no  such  offense  shall  bo 
deemed  to  affect  the  validity  of  such  sale.**  ref era 
to  IrreflTularlties  after  the  order  of  sale.  Gtoudy  v. 
Hall.  38  m.  813, 87  Am.  Dec.  217. 

Iowa  Code.  0 1993.  providing  that  a  reversal  shall 
not  affect  a  purchaser  under  a  Judgment,  was  made 
for  a  purchaser  at  a  Judicial  sale.  Wood  ▼.  Young« 
88  Iowa,  102. 

And  Iowa  Code,  1 8640,  as  to  restitution  on  reverw 
sal,  does  not  apply  to  an  innocent  piutshaser. 
Hanschild  v.  Stafford,  27  Iowa,  801. 

The  California  Act,  Courts  of  Justice,  1 8,  provide 
ing  that  when  a  Judgment  is  reversed  the  court 
may  make  restitution,  does  not  apply  to  an  execu- 
tion sale,  but  applies  to  Judgments  operating  on 
specific  property,  where  the  title  is  not  changed. 
Farmer  v.  Bogers,  10  Cai.  885. 

Nor  where  he  is  not  a  party  to  the  proceedmga 
for  review.    Guiteau  v.  Wisely,  47  Dl.  438. 

Nor  by  reversal  when  attacked  collaterally. 
Frost  V.  MoLeod,  19  La.  Ann.  60. 

A  purchase  at  execution  sale  is  moperatlve  un- 
der Ind.  Bev.  Stat.  1843,  chap.  28,  unless  he  had  no 
notice  of  the  errors  or  tbe  pendency  of  the  pro- 
oeedlngs  to  reverse  such  as  the  parties  are  supposed 
to  have.  Smith  v.  Anthony,  16  Ind.  267;  Doe  v. 
Crooker,  2  Ind.  676. 

But  2  Indiana  Bev.  Stat.  1852, 1 683,  p.  156,  providea 
that  a  reversal  of  a  Judgment  shall  not  affect  a 
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the  court  to  submit  to  the  Jury  the  quest! ods, 
In  substauce,  (1)  whether  at  the  date  of  his 
purchase  Martinelli  had  actual  notice  that 
plaintiff  claimed  the  property,  etc.,  which 
was  substantially  submitted ;  (2)  whether  at 
the  said  date  he  had  constructive  notice  of 
such  fact,  which  was  refused  by  the  court. 
Counsel  then  asked  certain  instructions  in 
reference  to  actual  and  constructive  notice, 
substantially  as  defined  in  sections  18  and  19 
of  the  Civil  Code,  which  were  refused  by  the 
court,  and  the  refusal  excepted  to.  We  think 
the  court,  on  its  own  motion,  instructed  the 
jury  as  to  the  question  submitted,  as  far  as 
was  necessary.  It  was  an  equity  case,  and 
the  court  adopted  the  answer  of  the  jury,  it 
is  true,  in  its  findings  of  fact,  but  it  pro- 
ceeded at  length  to  find  upon  all  the  issues 
in  the  case.  This  being  so,  the  refusal  to 
give  instructions  is  not  cause  for  a  reversal 
of  the  case.     Hmolett  v.  Pilcher,  85  Cal.  645. 


The  evidence  was  sufficient  to  warrant  the 
findings. 

There  was  no  error  in  striking  out  the  tes- 
timony of  the  witness  Balzari  as  to  declara- 
tions made  to  him  by  the  plaintiff  in  refer- 
ence to  her  ownership  of  the  property,  because 
it  was  not  proposed  to  bring  knowledge  of 
such  declarations  home  to  defendant  Marti - 
nelli.  Again,  the  finding  of  the  court  as  to 
plaintiff's  ownership  of  the  property  cured 
the  error,  if  any  there  was.  Upon  a  review 
of  the  whole  record,  it  is  believed  the  cause 
was  fairly  tried  and  properly  decided,  and 
that  the  order  overruling  the  motion  for  a 
new  trial  and  the  judgment  should  be  af- 
firmed ;  and  we  so  advise. 

We  concur:    Belcher,  0.;  VaAclief.  C, 

Per  Curiam:  For  the  reasons  given  in 
the  foregoing  opinion  thejudgfnerU  and  order 
a/ppeaXed  from  are  affirmed. 


purchaser  in  Rood  faith  who  is  not  a  party  or  at- 
torney of  record. 

Under  Pennsylvania  Act  ITOfi,  providing-  that 
on  reversal  of  Judgments  for  errors,  lands  sold 
shall  not  be  restored  but  that  restitution  is  to  be 
made  only  of  the  price  for  which  they  are  sold,  a 
purchaser's  title  is  not  affected  by  reversal  where 
the  Judgment  is  not  void.  Springer  v.  Brown,  9 
Pa.  805;  Levan  v.  MUlholland,  114  Pa.  49;  Feger  v. 
Kroh,  6  Watts,  294. 

Under  the  statute  a  bona  fide  purchaser  Is  not 
affected  by  the  fact  that  the  defendant  was  a  luna* 
tic  though  notso  declared  until  some  monthsafter 
the  sale.    Shannon  v.  Newton,  18S  Pa.  876. 

Notwithstanding  the  reversal  of  the  Judgment 
the  purchaser  is  entitled  to  land  that  was  pur- 
chased under  the  Judgment  while  it  was  in  exist- 
ence. Wood  V.  Jackson,  8  Wend.  9,  iS  Am.  Dec 
606,  affirmed,  18  Wend.  124. 

Pennsylvania  Acts,  Purdon*B  Dig.  292,  provide 
that  a  reversal  of  a  Judgment  shall  not  affeot  the 
title  to  land  sold  on  execution.  Warder  v.  Taint- 
er,  4  Watts,  286. 

On  a  reversal  of  the  Judgment,  the  sale  on  execu- 
tion of  real  property  will  not  be  vacated  and  the 
writ  of  restitution  issues  only  for  the  amount  for 
wh Ich  the  property  sold  on  the  execution.  Stinson 
T.  Ross,  51  Me.  566, 81  Am.  Deo.  591. 

A  purchaser  at  execution  sale  without  notice  Is 
not  affected  by  a  reversal,  but  he  must  show  that 
he  purchased  the  legal  title  and  not  a  mere  equity. 
A  purchaser  at  execution  sale  has  only  an  equity 
until  he  has  a  deed.    Reynolds  v.  Harris.  14  Oal.  680. 

Under  Taylor's  Kan.  Stat.,  8t4i6U,  4665,  a  reversal 
or  vacating  of  a  Judgment  shall  not  affeot  the  title 
of  the  purchaser,  but  restitution  is  to  be  made  by 
the  Judgment  creditor,  flint  v.  Dulany,  87  Kan. 
S86. 

The  purchaser  is  not  protected  by  the  statute 


where  he  had  knowledge  of  facts  that  were  fraud- 
ulent.   Dalesobal  v.  Geiser,  36  Kan.  874. 

And  :the  sale  will  be  set  aside  if  the  Judgment 
was  vacated  before  the  sale.  Johnson  v.  Lindsay, 
27  Kan.  514. 

But  modifleation  of  the  Judgment  on  appeal  will 
not  affect  the  titie  of  the  purchaser.  Pritofaard  v. 
Madren,  81  Kan.  47. 

But  these  sections  apply  to  purchasers  in  good 
faith.  Howard  v.  Entreken«  M  Kan.  4S0;  Hubbard 
v.  Ogden,  22  Kan.  678. 

A  reversal  for  erroueously  barring  the  right  of 
redemption  will  not  affect  the  titie  of  a  purchaser 
In  good  faith.   Smith  v.  Burnes,  8  Kan.  196. 

A  purchaser  at  execution  sale  has  no  recourse 
against  the  defendant  for  unpaid  taxes.  Harth  v. 
Gibbee,8Rich.L.816. 

The  conclusion  is  that  a  purchaser  at  execution 
or  Judicial  sales  acquires  only  the  titie  of  the  debt- 
or, not  affected  however  by  secret  trusts,  equities, 
or  liens  of  which  the  purchaser  had  no  notice, 
where  the  claimant  has  been  silent,  negligent,  or 
failed  to  assert  his  rights  in  time,  and  is  also  pro- 
tected largely  by  the  judgment  lien  and  recording 
acts  of  the  several  states.  A  purchaser  in  good 
faith  is  not  affected  by  iregularitles  of  the  officer  of 
which  he  has  no  notice,  nor  by  a  reversal  of  the 
Judgment,  but  is  not  protected  where  the  Judg- 
ment is  void  for  want  of  Jurisdiction  or  where  the 
Judgment  is  satisfied  before  the  sale.  And  he  will 
rarely  be  compelled  to  accept  a  defective  titie  un- 
der Judicial  sales  where  it  was  sold  as  perfect  if  he 
applies  for  relief  in  time-  On  execution  sales  the 
protection  is  not  as  great,  but  many  states  give  the 
purchaser  a  remedy  if  he  is  ousted  by  reason  of  a 
superior  titie. 

As  to  priority  of  judgments,  see,  further,  note  to 
Blum  V.  Sch warts  CTex.)  16  L.  R.  A.  668.         L  T. 
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Carrie  H.  CUNNINGHAM. 
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*1  •  Where'the  relatton  of  principal  and 

*Headnote8  by  Tatlob,  J, 


a^ent  eziatSt  the  utmost  good  faith  is  exacted 
in  all  of  the  transactions  of  the  agent  towards  his 
principal  in  all  matters  connected  with  the  sub- 
ject of  the  employment. 

8.  Where  an  ai^nt  is  employed  to  maJce 
a  purchase  of  land»  the  principal  is  entitied 
to  all  the  skill,  ability,  and  industry  of  such  agent 


KOTB.— The  above  case  well  emphasises  the  rule  I  question,  see  also  Tyler  v.  Sanbum,  4  L.  R.  A  218, 
that  prohibits  an  agent  from  profiting  at  his  prln-    and  noU.  128  111.  186;  McNutt  v.  Dix,  10  L.  R.  A  WK 
olpal*B  expense  in  the  matter  of  his  agency.  On  this '  88  Mich.  888. 
21  L.  R.  A. 
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to  niRke  tbe  purcbaae  on  the  beet  tenns  that  can 
be  bad,  and  Is  entitled  to  the  property  at  the  price 
which  the  agent  pay& 
8.  An  ai^nt  is  not  permitted*  with<rat 
tbe  nesent  of  his  principal*  to  acquire 
an  interest  In  the  aabject-matter  of  the 
airency,  advene  to  hla  prlncipaL  During  the 
continuation  of  the  agency  the  agent  cannot  put 
himself  in  a  position  adverse  to  that  of  his  prin- 


4*  Where  the  af^nt  emplojred  to  por- 
chaee  fbr  his  principal  pnrehaeee  for 
himselft  ail  the  protlte  and  advantages  gained 
in  the  transaction  belong  to  the  principal  and 
the  agent  will  be  held  to  have  taken  the  property 
as  trustee  for  his  principal.  8uch  a  trust  comes 
vitbin  the  exception  provided  for  in  the  Statute 
of  Frauds,  (McClellan*s  Dig.  i  2,  p.  214,  Rev.  Stat. 
f  laSL,)  as  it  arises  out  of  the  construction  and 
'"^•^tton  of  Jaw,  and  may  be  established  by 
paroL 

4.  C.  employed  the  firm  of  B.  A  B.*  co- 
partners in  real  estate  business*  as  her 
agents  to  purchase  for  her  a  certain 
block  of  land.  They  effected  the  purchase  at 
B  certain  price  satisfactory  to  C,  and  obtained  a 
deed  to  C.  for  the  premises  that  was  delivered  to 
them  in  escrow  by  the  vendor  undi  the  purchase 
money  was  paid.  C.  paid  $100  of  the  purchase 
money  and  left  immediately  for  Ohio,  with  the 
knowledge  of  B.  &  R.,  for  the  purpose  of  there 
oUaining  the  balance  of  the  purchase  money, 
and  on  arriving  there  and  securing  the  requisite 
funds,  at  once  nodfled  B.  &  R.  by  telegram  that 
tbe  money  was  ready  to  be  paid  as  soon  as  they 
abouJd  furnish  to  her  lawyer  an  abstract  of  the 
title  to  the  premises.  Two  days  after  receiving 
this  notification  B.,  one  of  said  firm,  purchased 
the  property  for  himself  at  considerably  less  than 
tbe  price  that  GL  was  to  have  paid,  and  used  CI*b 
flOO  pa  J  men  t  in  the  purchase  for  himself,  and 
•on  same  day  notified  G.  by  letter,  not  of  his  pur- 
ehaae  for  himself,  but  that  tbe  vendor  lutd  then 
4lemanded  immediate  payment  of  the  balance  of 
tbe  purchase  money,  and  not  being  able  Instantly 
to  get  ft,  bad  taken  back  the  deed  to  G.  left  in 
escrow,  and  had  declared  the  trade  off.  Within 
a  few  days  thereafter,  upon  G^s  arrival  from 
Ohlo,on  learning  of  B*s  purchase  of  the  property 
for  iiimself,  she  promptly  tendered  the  balance 
of  the  purchase  money  that  she  bad  agreed  to 
pay  for  the  property,  which  B,  refused  to  accept. 
Under  these  oircumstanoes:  Beid  (1),  that  R 
took  tbe  property  in  trust  for  G.,  and  that  upon 
C  paying  the  price  at  which  B.  purchased  it,  B. 
would  be  required  to  convey  to  G.;  (2),  that  G., 
after  refunding  the  money  paid  by  B.  for  the 
property,  was  entitled  to  all  the  moneys  with  in- 
terest for  which  B.  had  sold  and  conveyed,  por- 
tions of  the  property  to  others. 

(JunelMSO.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Coart  for  Osceola  County  in 
tavor  of  plaintiff  in  an  action  brought  to  compel 
'defendants  to  convey  to  complainant  certain 
hnds  which  they  were  alleged  to  have  pur- 
-chssed  as  complainant's  agent  and  retained  for 
their  own  benefit.  Affirmed, 
The  facta  are  stated  in  the  opinion. 

Memr%.    Bo^m  A  Palmer  and  C.  F. 
Akem  for  appellants. 

i^^wK.  Foster  is  Gunby   for  appellee. 
HI  L.R  A. 


Taylor,  «7.,  delivered  the  opinion  of  the 
court : 

Carrie  H.  Cunningham,  the  appellee,  on 
the  27th  of  April,  1886,  filed  her  bill  in 
equity  in  the  circuit  court  for  Orange  county 
against  William  Bos  well  and  A.  J.  Rose, 
as  CO- partners  under  the  firm  name  of  Bos- 
well  &  Rose,  and  against  Rosa  A.  Rose,  wife 
of  A.  J.  Rose,  and  John  M.  Bryan. 

The  substantial  allegations  of  the  bill 
were  as  follows.  :  That  on  the  10th  of  March, 
1886,  the  complainant,  being  desirous  of 
purchasing  a  certain  parcel  of  land  contain- 
ing two  acres,  situated  in  Eissimmee  City, 
in  (what  was  then  the  territory  of)  Orange 
county,  and  known  as  Block  M,  in  Patrick's 
addition  to  said  Eissimmee  City,  employed 
the  defendants,  William  Boswell  and  A.  J. 
Rose,  as  co-partners  in  the  business  of  real 
estate  agents,  to  effect  the  purchase.  That 
the  defendant  Bryan  was  then  the  owner  in 
fee  of  said  land.  That  Boswell  &  Rose,  as 
her  agents,  duly  authorized  by  her,  pur- 
chased said  land  of  said  Bryan  for  her  for 
the  sum  of  $2,150  upon  the  following  terms : 
$100  to  be  then  and  there  paid,  and  the  re- 
mainder within  thirty  days  from  said  19th 
of  March.  That  Boswell  &  Rose  then  and 
there  advanced  for  her  to  Bryan  the  $100 
payment,  she  reimbursing  them  three  days 
thereafter.  That  Bryan  tnen  and  there  de- 
livered to  said  firm  a  deed  to  said  land  duly 
executed  by  himself  and  wife,  which  deed 
was  to  the  complainant  as  grantee.  That 
said  deed  was  left  with  said  firm  to  be  de- 
livered to  complainant  upon  the  payment  by 
her  of  the  remainder  of  the  purchase  money 
within  thirty  days.  That  said  firm  then 
agreed  with  her  toezamine  the  title  of  said 
land,  and  to  furnish  an  abstract  thereof  for 
examination  before  she  should  make  final 
payment.  That  on  the  22d  of  March,  1886,( 
with  the  knowledge  of  said  firm  she  started 
for  Cincinnati,  Ohio,  for  the  purpose  of  pro- 
curing the  money  to  pay  for  said  land.  That 
upon  her  arrival  in  Cincinnati  she  at  once 
procured  the  necessary  funds ;  and  on  the  27th 
of  said  March  caused  said  firm  to  be  notified 
that  she  was  ready  and  willing  to  pay  for 
said  land  whenever  the  title  should  be  ex- 
amined. That  on  the  29th  day  of  said  March 
Bryan,  desiring  to  obtain  $1,000,  called  upon 
said  firm  to  obtain  that  sum  for  and  on  ac- 
count of  her  said  purchase,  but  in  no  manner 
to  rescind  said  sale  to  her.  That  said  firm 
then  and  there  arivanced  to  said  Bryan  about 
the  amount  that  he  requested.  That  on  the 
same  day  the  said  firm,  with  tbe  intent  and 

Eurpose  to  deceive  and  defraud  her,  wrote 
er  the  following  letter: 

**  Eissimmee  City,  Fla.,  Mar.  29th,  1886. 
"Mrs.  Carrie  H.  Cunningham, 

"Cincinnati.  Ohio. 
"Dear  Madam:— 

**  We  regret  to  inform  you  that  on  account 
of  not  having  a  remittance  from  you  as  ar- 
ranged, the  negotiations  for  the  purchase  of 
that  two  acre  block  has  fallen  through.  Mr. 
Bryan  called  at  our  ofiSce  this  morning  and 
demanded  payment  of  purchase  money.  We 
applied  to  Mr.  Murphy,  who  informed  us 
that  he  was  in  communciation  with  you  in 
regard  to  the  business,  but  he  was  unable  ta 
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give  ns  any  other  information  except  tbat 
£e  expected  your  arrival  some  time  this 
"week.  However,  as  no  funds  were  in  hand, 
Mr.  Bryan  refused  to  wait,  stating  that  he 
must  have  the  money  at  once,  that  the  pur- 
chase was  to  be  in  cash.  Under  the  circum- 
stances we  had  no  alternative  but  to  declare 
off.     We  hold  $100  to  your  order. 

"Respectfully  yours, 
"Boswell  &  Rose.* 
That  the  assertion  in  said  letter  that  Bryan 
had  refused  to  wait,  and  that  they,  the  said 
firm,  had  declared  the  trade  off.  was  false. 
That  in  truth  and  in  fact  the  said  Bryan  had 
not  refused  to  wait ;  that  he  understood  that 
the  sum  then  paid  him  by  said  firm  was  on 
behalf  of  her  purchase,  and  that  upon  her 
return  within  said  thirty  days  she  would  be 
entitled  to  the  delirery  of  said  deed  upon 
payment  of  said  balance  of  purchase  money. 
That  said  firm  neglecting  their  promise  and 
duty  did  not  and  have  not  at  any  time  fur- 
nished an  abstract  of  the  title  of  said  land 
for  examination  bv  or  on  her  behalf.  That 
on  the  81st  day  of  said  March  she  wrote  a 
letter  to  said  Boswell  that  was  duly  received 
by  him  calling  his  attention  to  the  abstract 
to  be  furnished.  That  on  the  80th  day  of 
said  March,  in  pursuance  of  said  intent  to 
defraud  her,  the  said  firm  procured  from  said 
Bryan  the  execution  of  a  deed  to  said  land, 
with  the  name  of  the  grantee  left  blank 
therein,  upon  the  pretence  that  if  she  did  not 
return,  the  said  blank  deed  would  enable 
them  to  sell  said  land.  That  they  then  as- 
sured said  Bryan  that  upon  her  return  she 
should  have  the  deed  to  her  of  the  land  if 
she  desired.  That  on  the  said  80th  of  March 
the  said  firm,  in  pursuance  of  the  fraudulent 
design  aforesaid,  caused  said  blank  deed  to 
be  filled  out  with  the  name  of  said  Boswell 
as  grantee  therein.  That  in  furtherance  of 
said  fraud  the  said  Boswell  on  the  same  day 
executed  a  deed  to  Rosa  A.  Rose,  wife  of 
his  CO- partner,  A.  J.  Rose,  convey incr  to  her 
one  half  of  said  land.  That  Rosa  2L.  Rose 
paid  nothing  therefor,  and  had  notice  of  com- 

Elainant's  rights  and  interests  in  the  prem- 
jes.  That  she  received  said  deed  by  the  re- 
quest of  her  husband  and  for  his  benefit,  and 
that  she  was  not  a  bona  fide  purchaser  for 
value.  That  said  Boswell  &  Rose,  in  fur- 
therance of  said  fraud,  have  caused  the  said 
two  last- mentioned  deeds  to  be  recorded. 
That  on  or  about  the  12th  of  April,  1886,  she 
returned  to  Kissimmee,  and  called  upon  said 
firm,  who  informed  her  that  they  had  pur- 
chased said  land  and  had  sold  a  part  thereof. 
That  on  the  16th  of  said  April  she  tendered 
to  said  firm  the  sum  of  $2,050,  being  the 
balance  of  the  amount  of  the  purchase  money 
she  was  to  have  paid,  and  then  and  there 
tendered  them  the  further  sum  of  $10  for  in- 
terest on  the  sum  advanced  by  said  firm  to 
said  Bryan,  and  any  expense  connected  there- 
with, and  at  the  same  time  demanded  of  them 
a  good  and  sufficient  deed  to  the  premises, 
which  demand  they  refused  to  comply  with. 
That  at  some  time  unknown  to  her  the  said 
firm  have  paid  to  Bryan  the  balance  due  him. 
The  bill  makes  profert  of  all  sums  justly 
due  from  the  complainant  in  the  premises, 
and  prays  that  the  defendants,  Boswell  <& 
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Rose,  and  Rosa  A .  Rose,  may  be  required  to 
convey  and  release  to  complainant  all  In- 
terests that  they  have  acquired  in  the  land ; 
and  that  they  and  each  of  them  be  decreed  to- 
account  to  her  for  any  sums  received  from^ 
any  parts  of  said  lanH  sold ;  and  that  they 
he  enjoined  from  setting  up  any  claim  ad- 
verse to  the  complainant  in  the  premises. 

The  defendants,  Boswell  <&  Rose,  jointly^ 
answered  the  bill,  but  their  answer  was  veri- 
fied by  Boswell  alone.  They  admit  their 
agency  for  the  complainant  for  the  purchase 
oF  the  land,  but  deny  that  thirty  days,  or 
any  time  whatever,  was  given  by  Bryan  for 
the  completion  of  the  purchase ;  but,  on  the 
contrary,  aver  that  it  was  expressly  declared 
by  Bryan  that  the  sale  should  be  for  cash, 
and  that  the  purchase  money  should  be  p^id 
at  once,  and  that  the  transaction  being  a  cai>b 
one,  was  made  the  essence  of  the  sale,  and 
that  the  complainant  well  understood  such  to^ 
be  the  case.  That  she  left  Kissimmee  for 
Cincinnati  without  making  an^  arrangements 
to  pay  for  the  land.  The  taking  of  the  deed 
from 'Bryan  to  Boswell  is  admitted,  with 
this  explanation:  That  shortly  after  the 
complainant's  departure  for  Cincinnati,  to 
wit :  on  the  29th  of  March,  1886,  Bryan  came 
to  their  office  and  demanded  payment  of  the 
whole  puri^hase  money  at  once,  or  that  he 
would  declare  the  sale  off.  That  they  then 
made  inquiry  of  one  Murphy,  whom  they 
knew  had  some  business  transactions  witK 
complainant,  as  to  when  she  would  return, 
or  what  information  he  could  give  as  to  her 
intentions,  etc.,  but  Murphy  in  rcpl^'^  stated 
that  he  could  give  no  other  information  than 
that  he  expected  her  to  return  that  week. 
That  they  informed  Bryan  of  this  fact,  and 
stated  also  that  they  had  no  funds  on  hand 
belonging  to  complainant,  and  had  not  heard, 
from  her  since  her  departure,  but  that  they 
were  informed  that  she  would  return  soon. 
Bryan  then  refused  to  wait,  and  demanded 
his  deed,  which  defendants  gave  up.  De- 
fendant Boswell  then  purchased  the  land  fron> 
Bryan,  and  upon  the  same  day  wrote  the  letter 
to  Mrs.  Cunningham  that  is  copied  above. 
The  answer  further  avers  that  the  complain- 
ant led  them  to  believe  that  she  had  the- 
money  ready  to  pay  for  the  land  ;  and,  labor- 
ing under  this  iniormation,  defendants  in- 
formed Bryan,  with  complainant's  knowl- 
edge, that  the  money  was  ready ;  and  that 
on  the  same  afternoon,  t.  0.,  the  afternoon 
of  the  day  of  the  purchase,  Bryan  came  into- 
the  office  of  defendants  and  demanded  pay- 
ment of  the  entire  amount,  but  defendant 
Rose  prevailed  on  him  to  accept  $100  in  part 
payment,  which  he  accepted  with  the  un- 
derstanding that  the  balance  was  to  be  paid 
on  the  following  Tuesday.  The  answer  de- 
nies that  any  abstract  of  title  had  ever  been 
agreed  to  be  furnished  by  either  Bryan  or 
said  firm.  The  answer  also  avers  that  the 
sale  from  Bryan  to  Boswell  was  bona  fide  ; 
and  that  the  sale  from  Boswell  to  Rosa  A. 
Rose  was  made  in  good  faith  for  a  valuable 
consideration  and  that  the  deed  made  to  her 
to  an  undivided  one-half  interest  in  the  same 
was  made  in  good  faith.  It  further  avers. 
that  after  the  sale  from  Bryan  to  the  conu 
plainant  was  abandoned  by  Bryan,  they  (tii» 
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said  firm)  offered  to  refund  to  complainant 
the  $100  tbat  she  had  previously  paid  them 
on  said  purchase,  but  that  she  refused  to  re- 
ceive it.  The  answer  further  avers  that  the 
letters  and  telegrams  written  and  sent  by 
complainant  were  all  written  subseouent  to 
the  date  upon  which  Bryan  demanded  and 
obtained  his  deed  that  had  been  left  in  their 
hands.  All  the  allegations  of  the  bill  charg- 
ing fraud  are  denied  in  general  terms.  And 
it  also  denies  that  they  gave  Bryan  to  un- 
derstand that  the  money  they  paid  him  on  the 
29th  of  March,  at  the  time  of  Boswell's  pur- 
chase for  himselfp  was  for  complainant's 
benefit ;  and  it  also  denies  that  they  obtained 
from  Bryan  a  deed  in  blank  to  be  used  only 
in  case  complainant  did  not  return  to  Eis- 
simmee  within  thirty  days.  And  it  is  averred 
that  Boflwell  made  no  effort  to  purchase  the 
land  for  himself  until  after  Bryan  had  de- 
clared the  sale  rescinded  and  hacf  told  defend- 
ants he  intended  to  sell  to  another  party. 
The  defendant  Bryan  filed  an  unverified  an- 
swer in  which  he  adopted  as  his  own  the  an- 
swer put  in  by  the  defendants  Bos  well  & 
Rose.  The  defendant  Rosa  A.  Rose,  though 
regularly  served  with  process  of  subpoena, 
did  not  answer  at  all.  The  cause  was  referred 
to  a  master  to  take  testimony,  and  upon  the 
reporting  of  the  evidence  taken  by  the  master, 
upon  final  hearing,  the  court  rendered. a  final 
decree  in  the  cause  requiring  the  defendants 
Bos  well  &  Rose  and  Rosa  A.  Rose  to  convey 
to  the  complainant  all  of  the  lot  in  contro- 
versy which  they  had  not  already  disposed  of, 
upon  her  paying  to  them  the  sum  of  $1,950 
shown  by  the  proofs  to  have  been  the  amount 
at  which  Bryan  sold  said  lot  to  Bos  well,  and 
requiring  the  defendants  Boswcll  &  Rose  and 
R(jsa  A.  Rose  to  account  for  and  pay  to  the 
complainant  the  amounts  receivea  by  them 
for  various  parcels  of  the  lot  sold  and  con- 
veyed by  them.  A  supplemental  decree  was 
also  rendered  authorizing  a  master  to  convey 
to  the  complainant  the  unsold  portions  of  the 
lot  that  remained  in  the  defendants'  hands. 
From  these  decrees  the  defendants  appeal  to 
this  court. 

That  the  defendants,  Boswell  &  Rose,  were 
in  the  employ  of  the  complainant,  Mrs.  Cun- 
ningham, as  her  agents  for  the  purchase  of 
tbe  property  in  controversy,  there  is  no  dis- 
pute. That  one  of  them,  before  notifying 
her  of  any  intention  upon  their  part  to  ter- 
minate such  asency,  and  without  her  con- 
sent, purchased  the  property  in  his  own  name 
that  they  were  employed  to  buy  for  her,  and 
used  $100  of  her  money  in  payine  for  same, 
there  is  also  no  dispute.  These  lacts  being 
admitted,  the  law  applicable  to  them  is  well 
settled,  and  sustains  the  decree  appealed 
from.  Where  the  relation  of  principal  and 
ftgent  exists,  the  utmost  good  faith  is  exacted 
in  all  of  the  transactions  of  the  agent  towards 
his  principal  in  all  matters  connected  with 
the  subject  of  the  employment.  And  where 
an  agent  is  emploved  to  make  a  purchase  of 
land,  the  principal  is  entitled  to  all  the  skill, 
ability,  and  industry  of  such  agent  to  make 
the  purchase  on  the  best  terms  that  can  be 
bad,  and  is  entitled  to  the  property  at  the 
price  which  the  agent  pays.  And  the  agent 
is  not  permitted,  without  the  assent  of  his 
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principal,  to  acquire  an  interest  In  the  sub- 
ject-matter of  the  agency,  adverse  to  that  of 
his  principal.  The  agent,  during  the  con- 
tinuation of  the  agency,  cannot  put  himself 
in  a  position  adverse  to  that  of  his  principal ; 
and  where  the  agent,  employed  to  purchase 
for  his  principal,  purchases  for  himself,  all 
the  profits  and  advantages  gained  in  the  trans- 
action belong  to  the  principal,  and  the  agent 
will  be  held  to  have  taken  the  property  aa 
trustee  for  his  principal.  Such  a  trust  comes 
within  the  exception  provided  for  in  our 
Statute  of  Frauds  (McClellan's  Dig.  §  2,  p. 
214,  Rev.  Stat,  g  1951),  as  it  arises  out  of 
the  construction  and  operation  of  law,  and 
may  be  established  by  parol.  In  the  case  of 
Base  V.  Haydon,  85  Kan.  106,  67  Am.  Rep. 
145,  where  the  principles  announced  abovo 
were  carefully  considered  and  the  authorities 
exhaustively  reviewed  by  Justice  Valentine, 
delivering  the  opinion  of  the  court,  it  was 
held  that  where  a  person  employs  a  firm  of 
land  agents  by  parol  to  negotiate  for  the  pur- 
chase of  land  for  him,  and  the  member  of  the 
firm  who  does  the  business  commences  such 
negotiations,  but  finally,  and  in  violation  of 
his  duties  as  a^ent,  purchases  the  property 
for  himself,  with  his  own  money,  and  takea 
the  title  thereto  in  his  own  name ;  and  after- 
wards the  principal  tenders  to  the  a^ent  an. 
amount  of  money  equal  to  the  purchase 
money,  and  an  additional  amount  sufiicient 
to  compensate  the  agent  for  all  his  services, 
and  demands  of  the  agent  that  he  shall  ex- 
ecute a  deed  to  him  of  the  property,  but  the 
a^ent  refuses,  and  claims  to  own  the  land 
himself,  that  under  these  facts,  and  by  opera- 
tion of  law,  the  agent  holds  the  legal  title 
to  the  land  in  trust  for  his  principal.  The 
general  principles  announced  will  be  found 
to  be  sustained  by  the  following  authorities : 
CotUm  V.  Holliday,  59  111.  176 ;  McMurry  v. 
Mobley,  89  Ark.  809 ;  FiresUme  v.  Firestone, 
49  Ala.  128 ;  WeUiord  v.  Chancellor,  5  Gratt. 
39;  Wolford  v.  Herrington,  74  Pa.  811,  \r^ 
Am.  Rep.  648 ;  Church  v.  Sterling,  16  Conn. 
888 ;  Svoitzer  v.  SkOes,  8  111.  529,  44  Am.  Dec. 
728 ;  Beed  v.  Warner,  5  Paige.  650.  8  L.  ed. 
869 ;  Lees  v.  NutcUl,  1  Russ.  &  M.  54 ;  Bmet 
▼.  Ja4iocks,  6  Paige,  655,  8  L.  ed.  1018 ;  Ben- 
son  ▼.  Heathom,  1  Younge  &  C.  Ch.  Cas. 
826 ;  Jenkins  v.  Eldredge,  8  Story,  C.  C.  181 ; 
Taylor  v.  Salmon,  4  Myl.  &  C.  188 ;  i;  Am. 
&  Eng.  Encyclop.  Law,  878  et  seq. 

In  this  case  it  is  admitted  that  the  com- 
plainant employed  Boswell  &  Rose  as  her 
agents  to  buy  the  land  in  controversy.  That 
they  did  purchase  it  for  her  benefit  on  the 
19th  of  March,  1886.  That  she  paid  them 
$100  of  the  purchase  money.  That  she  left 
immediately  for  Cincinnati,  with  their 
knowledge,  for  the  express  purpose  of  obtain- 
ing the  balance  of  the  purchase  money  from 
resources  which  they  had  knowledge  of. 
That  as  soon  as  she  arrived  in  Cincinnati,  ou 
the  27th  of  March,  two  days  prior  to  their 
purchase  for  themselves,  she  notified  them  by 
telegraph  of  having  there  obtained  the  req- 
uisite monev  and  demanded  of  them  an 
abstract  of  t^e  title  which  they  promised  to 
supply.  While  she  was  absent,  on  the  29th 
of  March,  only  ten  days  after  she  thought 
that  she  had  secured  the  property,  and  while 
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she  was  going  to  great  trouble  and  expense 
to  make  good  her  purchase,  the  defendant 
Bos  well  purchases  the  property,  taking  the 
title  to  himself  and  uses  her  $100  payment 
in  making  such  purchase.  It  is  also  proven 
and  admitted  that  upon  her  return  to  Kissim- 
mee  on  or  about  April  12,  1886,  she  was  then 
informed  for  the  first  time  that  her  agent  Bos- 
well  had  purchased  the  property  for  himself. 
It  is  also  admitted  that  she  at  once  made  a 
tender  to  them  of  the  sum  of  $2,050,  that, 
Added  to  the  $100  already  paid  by  her,  was 
the  amount  she  had  agreed  to  pay  for  the 
property,  besides  $10  to  cover  any  expense 
and  interest  on  the  amount  paid  out  by  thenL 
The  proof  shows  that  she  has  acted  promptly 
throughout  and  in  all  good  faith.  The  de- 
fendants, Boswell  &  Hose,  refused  her  tender 
of  the  agreed  price  and  persisted  in  keeping 
and  claiming  the  property  as  their  own.  In 
their  letter  to  her,  written  on  the  29th  of 
March,  the  day  Boswell  purchased  the  prop- 
«rty,  they  fail  to  give  anv  hint  to  her  that 
they,  her  agents,  had  purchased  the  property, 
and  the^  fail  also  to  state  that  they  had 
bought  It  at  considerabl^r  less  than  the  price 
she  was  to  pay.  There  is  no  pretence  even 
that  they  bad  severed  their  relation  towards 
the  complainant  as  her  agents  before  they 
•dealt  for  the  property  for  their  own  benefit ; 
nor  is  there  any  pretence  that  their  purchase 
for  themselves  was  done  with  her  sanction 
or  consent.  Under  these  circumstances,  and 
under  the  well -settled  principles  of  law 
above  announced,  they  were  properlv  held  to 
have  taken  the  property  in  trust  for  her  bene- 
fit. And  the  decree  was  proper  also  in  re- 
•quirin^  her  to  pay  only  the  amount  that  they 
had  paid  for  the  property,  and  in  requiring 
them  to  account  for  and  render  to  her  the  sums 


for  which  they  had  sold  portions  of  the  prop* 
erty.  It  is  contended  that  the  decree  waa 
eiToneous  because  it  requires  the  defendant 
Boswell  to  account  for  and  pay  over  to  the 
complainant  profits  that  were  made  by  the 
defendant  Rosa  A.  Rose  from  sales  of  por- 
tions of  the  property  disposed  of  by  her. 
The  bill  charges  that  the  coiiveyance  to  one 
half  of  the  property  made  by  Boswell  to 
Rosa  A.  Rose  on  the  same  day  or  the  next  day 
after  the  conveyance  by  Bryan  to  him,  and, 
as  it  turns  out  in  the  proofs,  for  just  one  half 
of  the  consideration  paid  to  Bryan  for  the 
whole,  was  made  for  the  purpose  of  f urtlier- 
ing  the  fraud  upon  complainant ;  that  said 
conveyance  was  a  mere  pretence,  and  waa 
made  for  the  benefit  of  A.  J.  Rose,  the  hus- 
band of  Rosa  A.  Rose,  who,  as  Boswell 's 
partner,  was  also  the  complainant's  agent. 
Rosa  A.  Rose  fails  entirely  to  answer  the 
bill ;  and  her  husband,  A.  J.  Rose,  whea 
testifying  as  a  witness  in  the  cause,  admitted 
that  she  obtained  the  monej^  from  her  hus- 
band to  buy  her  interest  in  the  property. 
From  these  circumstances  we  think  the  court 
below  was  justified  in  dealing  with  Rosa  A. 
Rose's  connection  with  the  matter  just  as 
though  her  husband  alone,  as  Bos  well's  part- 
ner, were  the  real  actor  in  her  stead.  We 
are  much  impressed,  from  the  proofs  in  the 
case,  that  the  actions  of  the  defendants,  Bos- 
well <&  Rose,  throughout  the  entire  transac- 
tion were  not  what  they  should  have  beca 
from  the  standpoint  of  good  faith,  and  that 
in  taking  the  title  to  Boswell,  at  the  time 
and  under  the  circumstances  disclosed  in  the 
proofs,  was  a  fraud  upon  the  complainant* 
not  only  in  lav^,  but  in  fact. 
The  decreet  appealed  from  are  affirmed. 
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Henry  W.  SCOVILL  et  al.,  AppU., 

V. 

Lawrence  S.  McMAHON,  Bishop  of  Hart- 
ford. 

(St  Conn.  87&) 

!•  A  provision  reqiiiriii||^  the  erection 
of  a  fence  around  a  cemetery  for  whloh  land 


is  conveyed  does  not  oonstltnte  a  condition  sub* 

sequent 
2.    A  condition  subsequent  is  destroyed 

by  a  law  which  makes  its  performance 

nnlawftil*  as  in  the  case  of  land  conveyed  for 

cemetery  purposes  only,  when  its  further  use  for 

such  purposes  Is  prohibited  by  law. 
8.  No  part  of  the  money  paid  upon  con* 

demnation  for  a  public  park  of  lands 


Note,— Effect  on  a  condition  tubeequent  of  a  wic- 
■eeeding  law  or  act  of  Ood  preventing  i£e  performance, 

Tbetreneral  rule  of  law  with  regard  to  condi- 
tions subsequent  is.  that  if  the  condition  be  impoe- 
-eible  to  be  compiled  with,  either  by  the  act  of  God, 
or  of  tbe  law,  or  of  the  grantor;  of  if  it  be  impossi- 
ble at  the  time  of  making  It,  or  against  law.  the 
•estate  of  the  grantee,  being  once  vested,  is  not 
thereby  divested,  but  becomes  absolute.  See  4 
Kent,  Ck)m.  180. 

This  annotation  will,  however,  be  confined  with- 
in the  limits  of  the  cases  coming  within  the  two 
tlrst  acta,  vli.:  the  acts  of  law  and  of  God. 

I.  Act  of  law. 
In  Bacon*B  Abridgment,  vol.  2.  title  Condition  Q, 
IB,  p.  337,  it  is  stated  that  when  a  party  agrees  not  to 
•do  a  thing  which  may  be  lawfully  done,  and  a  sub- 
Si  L.  R,  A. 


sequent  act  of  the  legislature  compels  him  to  do  It, 
the  act  annuls  the  agreement,  and  vice  versa. 

And  further  the  same  writer  remarln,  p.  888,  that 
the  nonperformance  of  a  contract  will  be  excused, 
when  by  a  subsequent  law  the  performance  be- 
comes unnecessary. 

The  same  rule  Is  given  in  Oomyn's  Digest,  OondU 
tion^p,  121,  as  follows:  8o,  the  performance  of  a 
condition  shall  be  excused  by  an  act  of  law,  which 
is  necessary  and  inevitable:  as  If  a  condition  be, 
that  the  feoffee  pay  so  much  out  of  the  profits  an- 
nually to  charitable  uses:  if  he  dies,  and  his  heir  be 
la  ward  to  the  king,  the  payment  shall  be  excused; 
for  it  ought  to  be  out  of  the  profits,  which  are 
Ixansferred  by  act  of  law  to  the  king.  1  Bolle, 
Abr.  451, 1. 80. 

In  Doe  V.  Church  Wardens  of  Rugeley,  6  Q.  B* 
114,  cited  and  relied  upon  in  the  prlndpiU  case,  the 
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formerly  held  under  a  eondition  sub- 
seqaent  for  use  as  a  cemetery  caa  be 

4alalnied  by  those  entitled  to  re-enter  upon  breach 
of  the  condition,  where,  before  the  oondemna- 
tion,the  condition  had  been  entirely  defeated  by 
a  law  prohlbltinir  its  further  use  for  oemetery 
purpoeea. 

(November  21,  1808.) 

APPEAL  by  plaintiff  from  ajudgment  of  the 
Superior  Court  for  New  Haven  County  in 
fa?or  of  defendant  in  an  action  brought  to  re- 
cover money  received  by  defendant  in  prooeed- 
iDgs  for  the  condemnation  of  a  cemetery,  the 
right  to  which  plaintiffs  alleged  reverted  to 
them  upon  failure  to  occupy  the  land  for  cem- 
etery purposes.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Jfe»*r«.  li.  F.  Burpee  and  O.  D.  Wa- 
trous  for  appellants. 

Matan.  W.  W.  Hjrde  and  F.  £•  Hjrde 
for  appellee. 

Hall*  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  by  this  action  seek  to  re- 
cover the  whole  or  a  part  of  the  sum  of 
112,500,  held  by  the  defendant  under  a  judg- 
ment of  the  superior  court.  The  material 
facts  alleged  in  the  complaint,  to  which  the 
defendant  demurs,  are  as  follows:  The 
plaintiffs  represent  the  heirs  of  one  J.  M.  L. 
Scovill,  who,  in  1847,  by  warranty  deed  with 
the  usual  covenants,  conveyed  to  William 
Tyler,  bishop  of  the  Roman  Catholic  diocese 
of  Hartford,  his  successors  and  assigns,  in 
trust  for  the  Roman  Catholics  of  Waterbury, 
a  tract  of  land  in  Waterburv,  containing  one 
acre.  The  deed  contained  the  following  pro- 
vision: ''Provided,  and  this  derd  is  upon 
the  condition,  that  the  above-described  prem- 
ises are  to  be  used  and  occupied  for  the  pur- 


pose of  a  burying  ground,  and  no  other  pur- 
pose :  and  that  the  grantee,  his  successors  and 
assigns,  shall  at  all  times  maintain,  build, 
and  keep  a  good  and  sufficient  fence  around 
said  premises."  Since  said  date  this  land 
has  been  used  and  occupied  bv  the  grantees 
as  a  cemetery  for  the  burial  of  Roman  Cath- 
olics, until  the  removal  of  all  the  bodies  and 
monuments  by  the  city  of  Waterbury  under 
the  legislative  act  hereafter  referred  to.  !No 
interments  have  been  made  in  this  land  since 
1880.  No  fence  has  ever  been  built  around 
the  premises.  In  1882,  bv  a  special  act  of 
the  legislature,  the  preamble  of  which  recited 
that  this  and  other  old  cemeteries  within  the 
city  of  Waterbury  had  long  ceased  to  be  used 
as  places  of  interment ;  that  they  had  been  ia 
a  neglected  condition;  and  that,  from  the 
growth  of  the  city  and  from  other  causes, 
they  were  no  longer  proper  places  for  ceme- 
teries, it  was  provided  that  from  and  after 
the  date  of  the  act  it  should  be  unlawful  to 
make  any  interment  in  said  burying  ground. 
This  act  further  provided  that,  upon  the  pe- 
tition of  the  city  of  Waterbury,  the  superior 
court  might  order  the  removal  by  the  city  of 
the  bodies  and  monuments  from  the  ceme- 
tery ;  and,  after  prescribing  the  manner  of 
ascertaining  the  owners  of  tiie  land  and  the 
value  of  their  respective  interests  therein, 
provided  that,  upon  payment  to  the  owners 
of  the  sums  decreed  by  court  as  the  value  of 
their  respective  interests,  the  burial  ground 
should  become  a  public  park  in  the  city  of 
Waterbury,  and  that  the  same  might  be  used 
for  any  suitable  public  building  or  other 
public  purpose.  Conn.  Special  Laws,  677. 
After  a  hearing  before  a  committee  appointed 
upon  the  petition  of  the  city  of  Waterbury 
under  this  act,  it  was  decreed  by  the  superior 
court,  January  2,  1891,  that  when  the  city 
of  Waterbury  should  pay  to  the  defendant 


proceedings  were  in  ejectment  on  the  ground  of 
forfeiture,  the  facts  showing  that  the  property  in 
<nieetlon  was  leased  for  the  purpose  of  being  used, 
occupied,  possessed,  and  enjoyed  for  the  sole  use, 
maintenance,  and  support  of  the  poor  of  Bugeley, 
and  that  the  building  and  land,  or  the  profits  there- 
of, should  not  be  converted  to  any  other  use,  in- 
tent, or  purpose  whatsoeven  that  the  same  was  so 
used  until  the  year  1840,  when,  in  parsuanoe  of  an 
order  of  the  poor  law  commissioners,  the  paupers 
were  removed  to  a  union  workhouse  at  Litchfield, 
and  that  the  workhouse  at  Rugeley  had  been  closed 
since  that  time,  the  garden  and  land  had  been 
tented  the  money  received  therefrom  being  ap- 
plied in  aid  of  the  poor  rate.  The  oourt  held  that 
there  had  been  no  breach  of  the  oovenant,  but  a 
substantial  performance  thereof,  and  further  that 
even  if  the  condition  were  not  performed,  its  non- 
performance would  in  that  case  be  excused,  as  be- 
ing by  act  of  law,  and  involuntary  on  the  part  of 

The  court  in  this  case  followed  the  opinion  of  the 
court  in  Brewster  v.  Kitchell,  1  Balk.  196,  wherein 
Holt,  Ch.  J^  remarked  that  where  a  covenant  ia 
not  to  do  an  act  or  thing  which  was  lawful  to  do, 
and  an  act  of  parliament  comes  after  and  compels 
faim  to  do  it,  the  statute  repeals  the  covenant,  and 
where  the  covenant  is  to  do  an  act  which  Is  lawful, 
and  an  act  of  parliament  comes  in  and  binders  its 
performance,  the  covenant  is  repealed. 

These  principles  were  applied  in  Peart  v.  Taylor, 
aiL.R.A« 


2  Bibb,  666,  where  land  was  conveyed,  certain  im- 
provements being  required  to  be  made  thereon  by 
the  laws  existing  at  the  time  of  the  contract,  in 
order  to  save  a  lapse  or  forfeiture  for  not  comply- 
ing with  the  condition  of  cultivation  and  improve- 
ment, and  subsequently  by  an  act  of  the  Virginia 
legislature  it  was  declared  that  the  proprietors  of 
lands  within  the  commonwealth  migbt  no  longer 
be  subject  to  any  servile,  feudal,  or  precarious 
tenure;  and  to  prevent  the  danger  to  a  free  state 
from  perpetual  revenue,  that  the  reservation  of 
royal  mines,  of  quit  rents  and  other  reservations 
and  conditions  in  the  patents  or  grants  of  land 
from  the  crown  of  Bngland  or  of  Great  Britain 
under  the  former  government  should  be  null  and 
void,  and  that  the  same  should  be  held  in  absolute 
and  unconditional  property,  as  the  lands  thereafter 
granted  by  the  commonwealth,  the  court  held  tfaat 
act  was  equivalent  to  a  performance  of  the  condi- 
tion. 

Where,  as  In  Brick  Presbyterian  Church  v.  Kew 
York,  6  Oow.  638,  a  corporation  conveyed  land  for 
religious  purposes,  the  erection  of  a  church,  the 
lessees  covenanting  to  pay  the  rent,  to  enclose  the 
land  within  ten  years,  to  build  a  church  thereon, 
or  to  use  the  same  as  a  cemetery,  and  not  to  use  the 
same  for  private  secular  uses,  where  under  a  subee- 
quent  law  of  the  city  of  New  York  the  use  of  the 
premises  as  a  cemetery  was  prohibited,-»tbe  court 
held  that  the  act  repealed  the  covenant. 

In  Martin  v.  Ballou,  18  Barb.  l&S,  the  oourt  sus» 
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the  sum  of  $12,500,  said  sum  having  been 
found  to  be  the  value  of  the  land  in  question, 
and  should  remove  the  remaining  bodies  and 
monuments  from  the  burying  ground,  the 
same  should  become  a  public  park  in  said 
city,  and  be  used  for  any  suitable  public 
building  or  other  public  purpose.  By  the 
judgment  of  the  superior  court  this  sum  of 
$12,500  was  to  be  held  by  Bishop  McMahon 
'^  subject  to  all  trusts,  claims,  and  interests 
which  are  or  may  be  found  to  be  created  and 
reserved  in  the  deed  of  J.  M.  L.  Scovill." 
The  heirs  J.  M.  L.  Scovill  were  represented 
at  the  hearing  before  said  committee,  but  no 
claim  was  then  made  in  their  behalf.  On 
the  30th  of  January,  1891,  Henry  W.  Scovill, 
one  of  the  plaintiffs,  in  behalf  of  said  heirs, 
made  entry  upon  the  land  for  condition 
broken.  The  city  of  Waterbury  has  complied 
with  the  requirements  of  the  act  referred  to, 
and  on  the  18th  of  May,  1891,  paid  to  the 
defendant  the  sum  of  $12,500,  which  is  held 
by  him  in  conformity  to  the  terms  of  said 
judgment. 

By  their  appeal  from  the  decision  of  the 
superior  court  sustaining  the  defendant's  de- 
murrer to  the  complaint  the  plaintiffs  claim 
that  there  has  been  a  breach  of  the  condition 
of  the  deed  of  Scovill  to  Tyler,  by  which 
the  title  to  the  land  described  in  the  deed 
has  become  forfeited,  and  that  they  are  there- 
by entitled  to  the  whole  of  the  sum  in  the 
hands  of  the  defendant,  as  that  sum  repre- 
sents the  value  of  the  land;  that,  if  these 
fact,s  do  not  show  a  breach  of  the  condition 
of  the  deed  revesting  the  title  in  the  plain- 
tiffs, they  are  still  entitled  to  some  part  of 
the  fund  in  the  defendant's  hands  as  a  com- 
pensation for  the  loss  of  the  ri^ht  which  they 
possess  to  re-enter  upon  condition  broken, 


and  which  right  or  interest  In  the  land  they 
sny  has  l)een  taken  from  them  by  act  of  the 
legislature  without  compensation.  Of  the 
alleged  breaches  of  condition  there  are  but 
two  which  we  need  to  consider :  First,  that 
which  it  is  claimed  resulted  from  the  failure 
to  maintain  a  fence ;  second,  that  which  it 
is  said  was  effected  by  the  act  of  the  legis- 
lature prohibiting  the  use  of  the  land  as  a 
place  of  burial,  and  by  the  removal  of  the 
bodies  and  monuments  by  the  city  pursuant 
to  the  act.  The  alleged  right  to  re-enter  for 
failure  to  maintain  n  fence  accrued  about 
forty -five  years  ago,  as  the  record  shows  that 
the  grantees  have  never  built  a  fence  around 
the  premises.  During  this  period  of  forty - 
five  years  there  has  apparently  been  no  de- 
mand made,  either  by  the  erantor  or  his 
heirs,  for  the  erection  of  a  ronce.  During" 
this  period  the  grantor  and  his  heirs  have 
silently  permitted  interments  to  be  made  and 
monuments  to  be  erected,  until  this  tract 
was  filled  with  graves.  Indeed,  the  silence 
of  the  grantor  and  his  heirs  respecting  their 
claimed  right  to  re-enter  for  failure  to  erect 
a  fence  seems  never  to  have  been  broken  un- 
til the  sum  of  $12,500  was  placed  in  the  de- 
fendant's hands  by  order  of  the  court.  If 
the  clause  in  question  were  to  be  construed 
as  creatine:  a  condition  subsequent,  we  think, 
upon  these  facts,  the  plaintiffs  may  be  justly 
held  either  to  have  waived  their  right  or  to 
have  lost  it  by  their  own  laches.  A  right  of 
entry  may  be  so  waived  and  lost.  2  Washb. 
Real  Prop.  18;  Guild  v.  Richards,  16  Gray, 
809 ;  Andrem  v.  Senter,  82  Me.  304 ;  Ludlou^ 
V.  New  r&rk  d  H.  R.  Co.  12  Barb.  440; 
Merrifidd  v.  Oobleigh,  4  Cush.  178. 

But  we  are  not  willing  to  be  understood 
as  assenting  to  the  plaintiff's  claim  that  the 


tained  the  general  doctrioe  that  If  a  condition  sub- 
sequent  becomes  impoeslble,  the  estate  will  noc  be 
defeated  or  forfeited. 

To  the  same  effect,  Finlay  v.  Kingr,  28  IT.  8.  8  Pet. 
S^6, 7  L.  ed.  701;  Be  Whitens  Estate,  2  Pa.  Dist  Bep. 
807. 

So  in  Bryant  v.  Duncan,  18  Ky.  L.  Rep.  841,  where 
the  testator  devised:  *'The  remainder  of  satd  farm 
to  be  sold  and  divided  as  in  my  former  will,  except 
B.  L.  Duncan^  who  I  will  and  devise  the  above  100 
acres  of  land  willed  to  my  wife,  Sarah,  to  go  to  my 
grandson  .  .  •  upon  the  condition  that  be  stays 
with  her  and  supports  her  and  cares  for  her  until 
her  death,  theo  be  Is  to  have  her  part  of  said  farm 
and  homestead,  otherwise  to  be  void  if  he  shall  fail 
to  perform  my  will,"— the  court  held,  the  widow  re- 
fusing to  live  with  the  grandson,  that  the  estate 
was  a  vested  remainder  in  him,  and  could  not  be 
divested  by  the  condition  which  was  subsequent. 

Again  in  Taylor  v.  Sutton,  15  Ga.  103, 60  Am.  Dec. 
682,  the  court  stated  that  these  conditions,  whether 
they  be  on  failure  to  pay  a  certain  sum  of  money, 
or  anything  else,  are  good,  whenever  they  are  not 
impossible  to  be  performed  at  the  time,  or  made 
so  afterwards  by  the  act  of  God,  or  of  the  grantor. 
If  they  are  not  contrary  to  law,  nor  repugnant  to 
the  deed  itself.  In  all  such  cases,  the  conditions 
themselves  are  void,  and  the  party  talses  an  alwo- 
lute  estate  at  once. 

Where  the  condition  attached  to  the  grant  was 
fhat  the  grantees  established  two  hundred  families 
upon  the  land  within  throe  years,  and  after  the  ac- 
quisition of  the  territory  by  the  United  States  the 
question  arose  whether  the  condition  had  been 
21  L.  R.  A. 


!  complied  with,  or  whether  its  performance  had 
been  dispensed  with,  the  court  held  that  its  ez> 
act  performance,  after  its  cession  to  the  United 
States,  would  be  demanding  the  **8ummum  jtui'^  in- 
deed, and  enforcing  a  forfeiture,  on  principles 
which,  if  not  forbidden  by  the  common  law,  would 
be  utterly  inconsistent  with  its  spirit.  United 
States  V.  Arredondo.  81 U.  S.  6  Pet.  745, 8  H  ed.  667. 

n.  Act  of  God. 

In  Laughter*B  Case,  5  Ooke,  21,  the  court  held  that 
where  the  condition  of  a  bond  conpisted  of  two 
parts  in  the  disjunctive  and  both  possible  at 
the  time  of  the  bond  made,  and  afterwards  '>ne  of 
them  became  void  or  impossible  by  the  act  of  God« 
the  obligor  was  not  bound  to  perform  the  other. 

So  in  Morse  v.  Hayden,  82  Me.  287,  where  the  de- 
vise was  to  the  wife  on  condition  that  she  should 
^^provide  and  maintain**  the  testator's  son  **UDtil 
he  shall  attain  his  majority,"  the  court  held,  the 
son  having  died  before  attaining  his  majority,  that 
the  condition  being  subsequent  and  its  perform- 
ance rendered  impossible  by  the  act  of  God,  the 
devisee  held  the  property  absolutely. 

To  the  same  effect,  Gary  v.  Bertie,  2  Yem.  883; 
Merrill  v.  Emery,  10  Pick.  607;  Parker  v.  Parker* 
123  Mass.  684. 

Again  in  Nunnery  v.  Garter,  58  N.  G.  370, 78  Anu 
Dec.  231,  the  condition  was  rendered  impossible  by 
the  act  of  God  and  the  estate  became  absolute. 

The  same  was  held  in  McLachlau  v.  McLachian* 
9  Paige,  584,  4  L.  ed.  805;  Peyton  v.  Bury,  2  P.  Wma. 
636;  Thomas  v.  Howell,  Skin.  801;  Taylor  v.  Sutton, 
15Ga.l03,60Am.  Dec  682.  >  S.  W. 
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provision  Tequirln^  the  erection  of  a  fence 
^constitutes  a  condition  subsequent.  The  law 
is  well  established  that  such  conditions  are 
not  favored,  and  are  created  only  by  express 
terms  or  by  clear  implication ;  that  courts 
will  always  construe  clauses  in  deeds  as 
covenants,  rather  than  conditions,  if  they 
•can  reasonably  do  so ;  that,  if  it  be  doubtful 
whether  a  clause  in  a  deed  imports  a  condi- 
tion or  a  covenant,  the  latter  construction 
will  be  adopted :  and  that,  though  apt  words 
for  the  creation  of  a  condition  are  employed, 
vet,  in  the  absence  of  an  express  provision 
lor  re-entry  or  forfeiture,  the  court,  from  the 
nature  of  the  acts  to  be  performed  or  pro- 
hibited by  the  language  of  the  deed,  from 
the  relation  and  situation  of  the  parties,  and 
from  the  entire  instrument,  will  determine 
the  real  intention  of  the  parties.  2  Washb. 
Real  Prop.  4  et  seq. ;  Post  v.  Weil,  116  N.  Y. 
361,  5  L.  R.  A.  422 ;  Jloyt  v.  KimbaU,  49  N. 
H.  327:  Episcopal  Gity  Mission  v.  AppleUm, 
117  Mass.  326;  Stanly  v.  Colt,  72  U.  8.  6 
Wall.  119,  18  L.  ed.  502.  As  it  is  clear  from 
the  language  used  in  this  deed  that  the 
grantor  intended  the  land  to  be  used  for  a 
•cemetery,  and  for  no  other  purpose,  and  as 
apt  words  for  the  creation  of  a  condition  are 
•employed,  it  is  a  reasonable  inference,  under 
All  the  circumstances,  that  the  grantor  in- 
tended that  the  property  should  revert  if  the 
grantee  failed  to  use  it  for  the  purpose  for 
which  it  was  convened ;  but,  in  the  absence 
of  any  express  provision  for  re-entry  or  for- 
feiture, we  think  it  is  not  unreasonable  to 
conclude  that  the  parties  did  not  intend  that, 
while  the  land  was  in  use  as  a  place  of  bu- 
rial, and  while  it  was  filled  with  graves  and 
monuments,  it  should  revert  to  the  grantor 
upon  the  failure  of  the  grantee  to  maintain 
a  fence.  The  description  of  the  property 
shows  that  the  grantor  owned  the  land  on  two 
aides  of  the  lot'conveyed.  He  evidently  de- 
aired  to  relieve  himself  from  the  burden  of 
maintaining  any  part  of  the  fence,  and  to 
impoee  the  duty  upon  the  grantee  of  build- 
ing all  the  fence  inclopin^  the  premises. 
This,  we  think,  was  his  entire  purpose,  and 
that  this  provision  should  be  construed  as  a 
<x>venant,  and  not  as^creating  a  condition  sub- 
aequent. 

Assuming  that  the  provision  in  the  deed 
that  the  land  should  be  used  for  the  purpose 
•of  a  buryinff  ground,  and  for  no  other  pur- 
pose, created  a  condition  subsequent,  did  the 
act  of  the  legislature  forbidding  further  in- 
terments in  the  place,  and  providing;  for  the 
removal  of  the  bodies  and  monuments  which 
remained  there,  constitute  a  breach  of  con- 
edition  which  would  work  a  forfeiture  of  the 
defendant's  title?  If  this  question  is  to  be 
answered  in  the  affirmative,  the  plaintiffs, 
assuming  that  they  had  made  the  required  re- 
•entrv,  should  receive  the  entire  sum  in  the 
hands  of  the  defendant  as  that  sum  represents 
only  the  value  of  the  land ;  while  the  defend- 
ant, who,  withont  fault,  has  not  only  been 
•deprived  of  the  right  to  use  this  land  as  a 
place  of  burial,  but  has  also  lost  his  title  to 
the  land  itself,  will  receive  no  compensation. 
If  the  condition  of  the  deed  is  broken,  and 
the  title  reverts  from  the  act  of  the  legisla- 
ture, it  would  seem,  from  the  claims  made 
2tL.aA. 


by  the  plaintiffs,  that  not  only  should  they 
be  reimbursed  for  the  full  value  of  the  land 
taken  from  them  by  the  city  of  Waterbury, 
but  that  the  defendant  should  be  paid  the  full 
value  of  the  right  and  title  of  which  he  has 
been  deprived  by  the  state,  and  which  might 
be  equal  to  the  full  value  of  the  land. 

We  think  the  law  is  not  as  contended  for 
by  the  plaintiffs;  and  that,  the  grantee  hav- 
ing used  the  land  for  a  place  of  burial,  and 
for  no  other  purpose,  when  the  state,  in  the 
proper  and  reasonable  exercise  of  its  police 

Sower,  by  a  valid  act  of  its  legislature,  ren- 
ered  the  performance  of  the  act  described  in 
the  condition  subsequent  unlawful,  the  con- 
dition of  the  deed  was  thereby  destroyed,  and 
the  title  vested  absolutely  in  the  defendant. 
Mitchell  V.  BeyTwlds,  1  P.  Wms.  189 ;  Doc  ▼. 
Church,  Wardens  of  Rugeley,  6  Q.  B.  107; 
Brewster  v.  Kitcihin,  1  Ld.  Raym.  817 ;  2  Bl. 
Com  156 ;  2  Washb.  Real  Prop.  8 ;  4  Kent, 
Com.  180;  1  Rev.  Swift,  Dig.  98.  In  Doe 
V.  Church  Wardens  of  Rugeley  the  condition 
was  that  the  lessees  should  use  and  occupy 
the  premises  for  the  sole  use,  maintenance, 
and  support  of  the  poor  of  Rugeley,  and 
should  not  convert  the  building  or  the  land 
described  to  anv  other  use  or  purpose.  For 
a  time  the  building  was  used' for  that  pur- 
pose, but  afterwaids  the  paupers  were  re- 
moved by  order  of  the  poor-law  commis- 
sioners, and  the  workhouse  closed.  Lord 
Denman,  Gh,  J.,  in  delivering  the  judgment 
of  the  court,  said  :  ''But  even  if  the  condi- 
tion were  not  performed,  it  appears  to  us 
that  the  nonperformance  would  m  this  case 
be  excused,  as  being  by  act  of  law,  and  in- 
voluntary on  the  part  of  the  lessee."  If  it 
should  be  said  that  the  plaintiffs*  interests 
in  this  property  had  been  taken  from  them 
by  the  state  or  by  the  city  of  Waterbury  by 
right  of  eminent  domain,  we  should  reach 
the  same  conclusion  upon  the  question  of 
whether  the  condition  of  the  deed  had  been 
broken.  If  the  city  of  Waterbury,  by  taking 
this  land  for  a  public  park,  under  the  valid 
act  of  the  legislature,  has  prevented  its  use 
as  a  burial  place,  it  is  clear  that  the  perform- 
ance of  the  condition  of  the  deed  has  been 
prevented  by  act  of  law ;  and  we  know  of  no 
principle  or  authority  by  which  the  taking 
of  the  property  under  the  right  of  eminent 
domain  would  work  a  forfeiture  which  would 
reauire  payment  both  to  the  plaintiffs  of  the 
value  of  the  land  and  to  the  defendant  of  the 
value  of  the  estate  forfeited. 

If  it  were  true  that  by  the  appropriation 
of  this  land  to  a  public  use  by  right  of  emi- 
nent domain  the  plaintiffs  had  been  deprived 
of  their  interest  in  the  property,  though  such 
taking  would  not  work  a  forfeiture,  yec  there 
would  be  strong  reasons  in  support  of  the 
plaintiffs*  claim  that  the  fund  in  the  defend- 
ant's hands  should  be  divided  between  the 
plaintiffs  and  the  defendant  in  proportion  to 
the  value  of  their  respective  interests  in  the 
land.  And  that  brings  us  to  the  considera- 
tion of  the  remaining  claim  of  the  plaintiffs, 
that,  even  if  there  has  been  no  breach  of  the 
condition  of  the  deed  which  would  entitle 
them  to  recover  the  entire  $12, 500,  yet  hav- 
ing, by  the  act  of  the  legislature  and  the  sub- 
sequent proceedings  under  it,  been  deprived 
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of  tliefr  Interest  In  the  land, — that  is,  of  a 
possibility  ot  reverter, —which,  they  say, 
was  a  Taluabie  estate,  they  should  receive 
some  part  of  said  fund  as  a  compensation  for 
their  Joss.  Ui)on  thd  facts  disclosed  by  the 
record  this  claim  cannot  be  sustained.  Con- 
ceding that  by  the  act  of  the  legislature  the 
plaintiffs*  interest  in  this  property  has  been 
destroyed,  and  that  such  interest  was  one 
which  is  susceptible  of  a  valuation  in  money, 
it  does  not  follow  that  they  are  entitled  to 
compensation  from  the  fund  for  the  loss  of 
that  ri^ht  or  interest.  Regarding  the  plain- 
tiffs* right  to  re-enter  upon  condition  broken 
as  a  species  of  property,  that  property  has 
neither  been  taken  nor  destroyed  by  the  con- 
version of  this  land  into  a  public  park  by 
right  of  eminent  domain.  The  purpose  of 
the  legislative  act  was  two-fold :  First,  by 
prohibiting  the  use  of  this  land  as  a  ceme- 
terv,  to  remove  a  public  nuisance ;  and,  sec- 
ona,  to  permit  the  city  of  Waterbury  to  take 
the  ground  for  a  public  park.  The  fact  is 
apparent  that  this  old  burying  ground,  long 
since  filled  with  craves,  and  within  the  lim- 
its of  the  citv  of  Waterbury,  had  become  ob- 
noxious to  the  public,  and  had  come  to  be 
regarded  as  a  public  nuisance.  The  preamble 
of  the  act  of  the  legislature  in  effect  declares 
it  to  be  such.  The  language  is:  ''Said  old 
cemeteries  have  long  been  in  a  neglected  con- 
dition, and  from  the  growth  of  said  city 
around  and  from  other  causes,  they  are  no 
longer  proper  places  for  cemeteries."  The 
complaint  alleges  that  these  cemeteries  were 
public  nuisances,  and  we  think  the  facts  apr 
parent  upon  the  record  fail  to  show  that  they 
had  become  so  by  the  fault  of  the  defendant, 
or  that  they  would  have  been  any  the  less  a 
nuisance  had  they  been  inclosed  by  a  fence. 
Evidently,  from  the  growth  of  the  city,  and 
from  the  location  of  the  cemetery  in  the  city, 
it  had  become  an  unsuitable  place  for  a  bu- 
rial ground.  Under  these  circumstances,  and 
with  two  distinct  objects  in  view,  the  act  in 
question  was  passed,  providing— First,  that 
it  should  be  unlawful  to  make  further  inter- 
ments in  the  land,  and  that,  upon  the  peti- 
tion of  the  city  and  upon  hearing  all  parties 
interested,  the  superior  court  might  order  the 
removal  to  other  cemeteries  of  all  the  re- 
maining bodies  and  monuments  at  the  ex- 


pense of  the  city;  and,  second^  that  upoa 
payment  to  the  owners  of  the  value  of  the 
land  duly  assessed  as  provided  by  the  act» 
and  upon  the  removal  of  the  bodies  and  mon- 
uments from  the  cemetery,  the  land  should 
become  a  public  park,  etc.  If,  because  the 
use  of  this  land  as  a  place  of  burial  was  harm- 
ful to  the  health  and  welfare  of  the  public* 
the  act  had  forbidden  further  interments  to 
be  made  in  these  cemeteries,  and  had  pro- 
vided for  the  removal  of  the  bodies  and  mon- 
uments, without  permitting  the  land  to  be 
taken  for  a  public  park,  the  plaintiffs  would 
have  sustained  the  same  iojury  as  that  of 
which  they  now  complain.  The  defendant 
would  have  been  deprived  of  his  ri^ht  to  the 
use  of  this  land  as  a  burial  place  without  re* 
ceiving  compensation  therefor.  By  the  de- 
struction of  the  condition  of  the  deed  the 
plaintiffs  would  have  been  deprived  of  their 
interest,  a  possibility  of  reverter,  while  the 
title  to  the  property  would  have  remained 
absolute  in  the  grantee.  If  the  property  of 
the  plaintiffs  has  been  taken  from  them  by 
the  state,  it  has  been  taken  by  the  act  pro- 
hibiting the  further  use  of  this  land  as  a 
place  of  burial.  The  provision  permitting' 
the  city  to  take  the  land  for  public  purposes 
aft«r  it  had  ceased  to  be  a  burial  place,  and 
could  no  longer  be  used  for  that  purpose,  did 
not  affect  the  plaintiffs'  rights.  Forbidding 
the  use  of  this  property  in  a  manner  hurtful 
to  the  health  and  comfort  of  the  community 
is  not  a  taking  of  the  plaintiffs'  property  for 
public  use,  within  tiie  meaning  of  the  con- 
stitution. It  was  a  proper  and  valid  exercise 
of  the  police  power  vested  in  the  state,  and 
if,  as  a  necessary  result  of  the  act  of  the  leg- 
islature removing  a  public  nuisance,  the 
plaintiffs  have  been  deprived  of  the  right  in 
question,  they  are  not  thereby  entitled  to  a 
portion  of  the  money  in  the  defendant's 
hands.  Raymond  v.  Fish,  61  Conn.  80,  50 
Am.  Rep.  8;  Dunham  v.  New  Britain,  55 
Conn.  878;  StaU  v.  Wnrdin,  56  Conn.  216; 
Woodruff  V.  New  York  A  N.  K  K  Go,  5» 
Conn.   63. 

The  Superior  Court  committed  no  error  ir^ 
sustaining  the  defendant's  demurrer  to  the  com^ 
plaint. 

The  other  Judges  concuiTed. 
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City  of  DEM0P0LI8. 

( AJa. ) 

^1*  Held,  BM  matter  of  teud,  on  oonsldera- 
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tion  of  the  evidence  In  this  case,  that  the  original 
proprietors,  under  grant  from  the  United  States* 
of  the  land  on  which  the  town  of  Demopolis  wa» 
Jaid  off  in  1819,  dedicated  to  the  public  use  as  a 
highway  the  strip  of  land  lying  on  the  margin  of 
the  river,  marked  on  the  first  map  or  plat  of  the 
town  as  ''  Arch  Street,"  intending  to  aflTord  to  the 
purchasers  of  lots  and  citizens  of  the  embryo- 


Note.— As  to  riparian  rights  on  navigable  waters, 
see  Bisenbaoh  v.  Hatfield.  12  L.  R.  A.  68S,  and  note, 
2  Wash.  236;  New  Jersey  Zinc  &  Iron  Go.  v.  Morris 
Canal  &  Bkg.  Co.  1  L.  R.  A.  133.  44  N.  J.  Eg.  3»8: 
Fulmer  v.  Williams,  1  L.  R.  A.  008.  and  note.  122  Pa. 
101;  Parker  v.  West  Coast  Packing  Go.  5  L.  R.  A.  61, 
and  note,  17  Or.  610;  Case  v.  Lof  tue,  5  L.  R.  A.  684, 
and  note,  39  Fed.  Rep.  730;  Miller  v.  MendenhalU  8 
L.  R.  A.  89,  and  note,  43  Minn.  95:  St.  Louis,  L  M.  & 
8.  R.  Go.  V.  Ramsey,  8  L.  R.  A.  560, 68  Ark.  814,'  Han- 
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ford  V.  St.  Paul  &  D.  R.  Co.  7  L.  R.  A.  TO2,  43  Minn. 
110;  Glllwrt  v.  Eldridge.lS  L.  R.  A.  411, 47  Minn.  210; 
Rumsey  v.  New  York  &  N.  E.  R.  Co.  15  L.  R  A.  618^ 
138  N.  7.  79:  Concord  Mfg.  Co.  v.  Robertson  (N.  H.> 
18  L.  R.  A.  679;  New  Tork  Cent.  &  H.  H.  B.  Go.  v» 
Aldridge,  17  L.  R.  A.  516, 135  N.  Y.  83. 

As  to  adverse  possession  of  highway,  see  note  to 
Meyer  v.  Graham  (Neb.)  18  L.  R.  A.  146.  also  the 
later  case  of  Teass  v.  St.  Albans  (W.  Ta.}.19  L.  R.  A* 
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town  th«  adrantages  of  free  and  nofnterrapted 
aeceaa  to  the  river,  a  hiffbway  of  commeroe. 
Bteld,  also,  as  matter  of  law,  that  lots  bavlng  been 
sold  abuttlnjr  on  the  street,  and  the  map  havinir 
1>eeii  adopted  as  showing  the  limits  of  the  town 
l>y  the  le^islaUve  act  inoorpoiatln^r  it,  this  dedi- 
cation became  aooepted  and  perfeot;  and  the 
validity  of  the  dedication  was  not  affected  by  the 
fwufst  that  said  street,  in  its  condition  at  that  time, 
following  the  bends  of  the  river,  was  In  several 
pteoes  not  susceptible  of  use  as  a  highway,  but 
reqxiired  the  expenditure  of  labor  and  money  to 
mmlce  it  passable. 

S«    fio w  tuf  ihm  title  of  a  proprietor  of 

.  Ijuid  cm  a  margiin  of  a  navigable  river 
eztende— whether  to  high-water  mark,  low- 
water  murk,  or  the  middle  of  the  stream— is  not 
a  federal  question,  thouarh  be  may  claim  under  a 
craut  from  the  United  States,  but  is  to  be  deter- 
mined by  the  laws  of  the  state  in  wlilob  the  land 
Is  8if  toated,  as  declared  by  its  statutes  and  Judicial 
decisions:  and  the  established  law  in  Alabama  is 
tbat  it  extends  to  low-water  mark,  endloer  only 
wbere  the  right  to  the  use  of  the  water  as  a  nav- 
igable stream  begins. 

8.  A  eitj  or  incorporated  town,  ritnated 
on  a  navi^rable  river*  cannot*  it  seems* 
CM^g^Lge  in  the  boainess  of  wharUn^ 
erecting  wharves,  providing  keepers  thereof,  and 
diarging  the  public  for  their  use  in  going  or 
carrying  property  to  and  from  the  river,  unless 
that  power  is  conferred  by  spedal  legislative  act; 
l>at.  when  one  of  its  streets,  as  laid  off  and  dedi- 
eated  to  the  public  by  the  original  proprietors  of 
the  land,  extends  along  the  margin  of  the  river 
th rough  its  limits,  the  city  necessarily  has  the 
tmplied  right  to  construct  suitable  and  conven- 
ient approaches  to  the  water  line,  and  to  make 
•truGtureb  or  excavations  even  beyond  the  water 
line,  such  as  are  reasonably  necessary  and  proper 
to  enable  the  public  to  avail  themselves  of  the 
rilKhts  of  commerce  and  transportation  afforded 
l»y  the  river,  but  having  regard  to  the  superior 
rlgrhts  of  navigation. 

4.  A  city  or  town  has  no  alienable  in- 
terest in  the  public  streets  thereof*  but 
holds  them  in  trust  for  Its  citizens  and  the  public 
generally;  and  neither  its  acquiescence  in  an  ob- 
struction or  private  use  of  a  street  by  a  citizen, 
or  laches  in  resorting  to  legal  remedies  to  remove 
ft.  nor  the  statute  of  limitations,  nor  the  doctrine 
at  equitable  estoppel,  nor  prescription,  can  de- 
feat tbe  right  of  the  city  to  maiutafai  a  suit  in 
equity  to  remove  the  obstruction. 

(June  21, 1881) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Marengo  County 
in  favor  of  complainant  in  a  proceeding  to 
enjoin  defendant  from  the  alleged  obstruction 
of  a  street  and  river  landing.     Affirmed. 

Tbe  bill  in  this  case  was  originally  filed 
to  restrain  the  continuance  of  a  fence  across 
Arch  street  in  the  city  of  Demopolis,  and  to 
restrain  the  alleged  unlawful  collection  of 
wharfage  at  a  steamboat  landing  on  the  mar- 
gin of  the  river.  After  a  hearing  and  decree 
requiring  some  modifications  in  the  bill,  and 
affirmance  of  such  decree  on  appeal,  87  Ala. 
<(5U,  tbe  bill  was  amended  so  as  to  allege  a 
dedication  of  tbe  right  to  collect  wharfage 
by  the  original  proprietoTS  to  tbe  public  as 
Incident  to  the  dedication  to  the  public  of 
Arch  Street.  The  defendants  denied  the  dedi- 
cation as  matter  of  fact,  and  claimed  that 
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the  street.  If  dedicated  at  all,  did  not  extend 
below  high-water  mark  on  tbe  bank;  and 
they  also  claimed  that  the  city  had  forfeited 
all  rights  it  might  have  had  by  nonuser  for 
more  than  forty  years.  The  court  found  that 
the  street  called  Arch  street  was  dedicated  in 
the  year  1819  by  the  then  owners  of  the  soil 
to  the  free  use  of  the  public  as  a  city  and  a* 
a  landing,  and  the  same  should  forever  re- 
main open  to  the  free  use  of  the  public 
That  the  fence  erected  across  it  by  defendant* 
was  a  public  nuisance  and  should  be  abated. 
That  defendants  by  attempting  to  collect 
wharfage  had  created  a  public  nuisance 
which  should  bo  abated.  And  it  was  ordered 
and  decreed  that  defendant  should  within 
thirty  days  remove  the  fence,  both  above  and 
below  the  landing,  and  near  thereto,  from 
and  out  of  the  street.  It  was  further  decreed 
that  defendants  be  enjoined  from  obstructing^ 
the  free  use  of  the  lower  landing  by  the  pub- 
lic in  any  manner,  and  from  demanding  or 
receiving' wharfage  or  other  pay  for  the  mere 
use  of  such  landing ;  and  they  were  also  en- 
joined from  obstructing  in  any  way  the  free 
use  of  the  street  by  the  public  as  a  street  or 
landing. 

Further  facts  appear  in  the  opinion. 

Messrs.  George  W.  Taylor  and  James 
T.  Jones»  for  appellants: 

Where  a  space  in  the  plan  of  a  town  or  dty, 
by  which  the  proprietor  describes  lots.  Is  left 
without  numbers  or  description  of  any  kind 
(t.  tf.  blank)  it  is  not  thereby  to  be  taken  as 
dedicated  to  the  public. 

Ostcald  V.  Orenei,  16  Tex.  118;  New  York  v. 
Stuytesant,  17  N.  Y.  84:  Ptlla  ▼.  ScliolU,  24 
Iowa.  288,  95  Am.  Dec.  729. 

Wbere  a  tract  fronting  on  a  river  is  divided 
by  its  owner,  on  a  plan  thereof,  into  city  lots, 
and  lots  are  sold  with  reference  to  such  plan» 
if  on  tbe  plan,  between  the  river  and  nearest 
parallel  street  a  vacant  strip  is  left,  which  is 
not  divided  into  lots,  but  on  which  no  word  is 
written  indicative  of  an  intent  to  dedicate  to 
the  public,  no  presumption  of  an  intention  to 
dedicate  such  strip  to  the  uses  of  commeroe, 
or  otherwise  to  the  public,  will  be  presumed. 

Municipality  No.  2  v.  Orleans  Cotton  Press, 
18  La.  122.  86  Am.  Dec.  624. 

Especially  is  this  true  in  the  absence  of  evi- 
dence of  user  by  cbe  public. 

Cincinnati  v.  mate,  81  U.  8.  6  Pet.  481.  8 
L.  ed.  452;  (TNeiU  v.  Annett,  27  N.  J.X.  291, 
72  Am.  Dec.  264. 

A  road  or  mere  right  of  wa^  along  a  river 
bank  does  not  cut  off  riparian  ricrhts. 

Hoffon  Y.  Campbell,  8  Port.  (Ala.)  9,  88  Am. 
Dec.  267,  Municipality  No.  £  v.  Orleans  Cotton 
Press,  18  La.  122, 86  Am.  Dec.  648. 

This  is  a  street  bordering  on  a  river,  and  the 
lines  of  the  street  are  limited  to  sixty  six  feet. 
In  such  a  case,  the  riparian  right  remains  in 
the  adjoining  lot  though  a  street  intervenes. 

Jones  V.  Kennedy,  11  Aku  68;  Gould,  Waters, 
119,  149,  and  notes. 

Lands  dedicated  to  the  public,  without  re- 
striction, upon  tbe  mar^n,  (not  the  bank,  but 
above  the  bank  or  ordmary  hiffh  water)  of  a 
navigable  river,  may  be  used  for  landing  or 
wharf,  as  well  as  for  purposes  of  passage. 

2  Dill.  Mun.  Corp.  §  649  and  note  citing  Qodr 
frey  v.  Alton,  12  III.  29,  52  Am.  Dec.  476. 
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A  dedication  for  a  street  la  plainly  one  willi 
limitation  or  "restriction;"  especially  wiien  the 
atreet  is  limited  to  sixty-six  feet. 

The  bank  or  shore  of  a  river  is  that  space 
of  risine  ground  above  low- water  mark  which 
is  usually  covered  by  high  water. 

Gould,  Waters,  §§24. 27-29;  Houck,  Rivera. 
§§  fl,  8-10. 

Navigable  waters  extend  not  only  to  low. 
but  embrace  the  soil  even  to  high  water  mark. 

IWard  V.  Hagan,  44  U.  8.  S  How.  212,  11 
L.  ed.  565;  Mobile  Y.JSslava,  9  Port.  (Ala.)  577, 
88  Am.  Dec.  825. 

The  ownership,  that  is.  absolute  ownership, 
of  land  bordering  on  navigable  rivers,  where 
title  is  adduced  through  government  of  the 
United  8tatea,  stops  at  ordinary  high- water 
mark. 

Barney  ▼.  Keolcttk,  94  U.  8.  824,  24  L.  cd. 
224;  Howard  v.  IngersoU,  54  U.  8.  18  How. 
881. 14  L.  ed.  189;  Alabama  Y.\Georgia,  64  U. 
8.  28  How.  506.  16  L.  ed.  656. 

The  banks  are  not  sold.  They  pass  rather 
as  an  accessory  to  contiguous  land  when  sold, 
and  the  property  of  the  banks  belongs  to  those 
whose  banks  are  contiguous. 

Leonard  v.  Baton  Rouge,  89  JLa.  Ann.  275. 

In  this  case  the  landing  passed  as  an  incident 
or  accessory  to  lots  841  and  842.  and  the  ri- 
parian right  (which  is  a  right  dependent  entirely 
upon  ownership  of  lands  contiguous  to  water), 
f.  e.  the  right  to  wharf  out  and  make  charges 
therefor,  is  incident,  accessory',  and  appurte- 
nant to  land  contiguous  to  the  bank,  insepa- 
rably connected  therewith,  and  cannot  be  con- 
veyed or  dedicated  separate  Hud  distinct  from 
the  land  to  which  it  is  contiguous. 

Steele  v.  Sandiet,  72  Iowa.  66,  2  Am.  St. 
Rep.  288;  Ck)uld,  Wateis,  §  72. 

The  laying  out  of  lots  841  and  842.  extending 
to  the  high- water  mark,  was  in  itself  a  reserva- 
tion of  riparian  rights,  and  was  just  as  efflca- 
oious  and  sufficient  a  reservation  as  though 
"the  right  had  been  expressly  reserved  or 
mentioned  in  the  deed"  or  on  the  map. 

Ulbricht  v.  Eufaula  Water  Co,  4  L.iR  A. 
«72,  86  Ala.  687. 

If  the  use  and  enjoyment  be  relinquished  or 
abandoned,  as  for  instance  if  there  be  a  nonuser 
for  a  sufficient  length  of  time  to  be  evidence  of 
a  discontinuance  and  abandonment,  the  prop- 
■erty  will  revert  to  the  original  owner.  Per- 
haps it  would  be  more  correct  to  say  that  the 
title  is  released  wherever  that  title  vests  at  the 
time  of  the  abandonment. 

Gardiner  v.  Tiedale,  2  Wis.  158, 60  Am.  Dec. 
407;  Peoria  v.  Johnston,  56  111.  45;  Stetson  v. 
FoTon,  19  Pick.  147.  81  Am.  Dec.  128;  Ktlly 
Nail  d  Iran  Co.  v.  Laiirrenee  Furnace  Co.  5  L. 
R.  A.  652,  and  note,  46  Ohio  St  544. 

The  mapping  of  a  town  or  city  and  laying 
off  streets  thereon  does  not  constitute  a  high- 
way. That  merely  constitutes  a  dedication 
and  confers  the  right  to  make  a  highway  of 
such  places,  but  they  must  be  put  in  condition 
to  be  used  before  tbey  become  highways,  in 
fact.    It  is  use  that  makes  a  highway. 

Georgetown  Street  Comrs.  v.  Taylor,  3  Bay. 
1882,  1  Am.  Dec.  647;  Kennedy  v.  Williams,  87 
N.  C.  6;  State  v.  Shinkle,  40  Iowa.  181. 

If  not  a  public  nuisance,  of  course,  the  stat- 
ute of  limiiatioDg  would  apply. 
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Cincinnati  v.  JFtrst  Presby.  Chvreh,  8  Ohio, 
293,  82  Am.  Dec.  718;  Miller  v.  StaU,  88  Ala. 
600;  Perry  County  v.  Selma,  M,  d  M,  R,  Co, 

58  Ala.  548;  Molton  v.  Henderson,  62  Ala.  426, 
Ordinary  statute  of  limitations  may  not  ap- 
ply, but  prescription  does. 

2  Dill.  Mun.  Corp.  §674;  Cincinnati  v.  First 
Presby.  Church,  supra;  Pella  ▼.  SchoUe,  24 
Iowa.  288,  95  Am.  Dec.  729. 

Messrs.  Pettus  A  Pettus  and  Georg^e 
G.  LyoDv  for  appellee: 

The  bill  clearlv  shows  a  dedication  of  Arch 
street  to  the  public. 

2  Smith.  Lead.  Cas.  6th  Am.  ed.  224.  *209; 
Godfrey  v.  Alton,  12  111.  29,  52  Am.  Dec.  476; 
Huber  v.  Gadey,  18  Ohio.  18;  Rowan  v.  ParU 
land.  8  B.  Mon.  287;  Livingston  v.  I^'ew  York, 
8  Wend.  85,  22  Am.  Dec.  622;  Wyman  v. 
New  York,  11  Wend.  486;  Re  Ttocnty-Ninth 
Street,  1  Hill,  190;  HunUrr.  Sandy  Hill  Trvht- 
ees,  6  Hill,  407;  Hagan  v.  CampbeU,  8  Port. 
(Ala.)  9,  88  Am.  Dec.  267. 

The  legislative  charter  shows  a  sufficient  ao- 
ceptaiice  of  the  dedication. 

2  Dill.  Mun.  Corp.  640,  §  642.  note  1;  De^ 
Moines  v.  Hall,  24  Iowa,  234;  Rcqua  v.  Roches' 
ter,  45  N.  Y.  129,  6  Am.  Rep.  52;  Uoole  v. 
^%-^e/i.  22Ala.  197. 

The  defendants  are  'estopped  from  denying 
the  fact  of  dedication. 

2  Dill.  Mun.  Corp.  g  689,  note  S;  Wieby  ▼. 
BonU,  19  Ohio. 

The  bill  charges  acts  which  constitute  a  pub- 
lic nuisance,  and  for  which  an  action  at  law 
would  lie  in  favor  of  any  person  sustaining 
special  injury;  but  a  court  of  equity  will  also 
interfere  by  injunction,  at  the  suit  of  the  city. 

2  Dil'.  Mun.  Corp.  e§  659,  660;  StaU  v.  Mo- 
bile,  5  Port.  (Ala.)  279;  HooU  v.  Atty-Gen.  23 
Ala.  195;  Carters,  Chicago,  bl  III  288;  Quincy 
V.  Jones,  76  III.  281 ;  Cosby  v.  Oweru^^ro  <fc  /;. 
R.  Co.  10  Bush,  288;  Ptoria  v.  Johnston,  56 
III.  45;  Wateriown  v.  Cowen,  4  Paige.  510,  8 
L.  ed.  586;  Eden,  Tnj.  259-205;  2  Story,  Eq. 
PL  §§  928,  924;  Mitf.  Eq.  PI.  144,  145;  Smith 
V.  suite,  28  N.  J.  L.  712;  Atty-Gen.  v.  Cohoe9 
Co.  6  Paige.  188.  8  L.  ed.  928:  8  Pom.  Eq. 
§  1849;  Corning  v.  Tjowerre,  6  Johns.  Ch.  439, 
2  L.  ed.  178;  liiUs  v.  Miller,  8  PhIitp.  254,  8  L. 
ed.  141;  Columbus  v.  Rodgers.  10  Ala  47. 

Arch  street  as  dedicated,  extend  to  low- water 
mark,  and  includes  the  lower  landing:  and  this 
gives  the  city  all  the  rights  of  any  other  ri* 
parian  owner. 

Barney  v.  Keokuk,  94  U.  8.  824,  24  L.  cd. 
224;  Ne\o  Orleans  v.  United  States,  85  U.  S.  10 
Pet.  668,  9  L.  ed.  578. 

The  defendants  are  not  riparian  proprietors, 
though  they  may  own  the  fee  to  the  center  of 
the  street  in  front  of  their  lota. 

Gould.  Waters,  $  148;  Banks  v.  Ogden,  60 
U.  8.  2  Wall.  57,  17  L.  ed.  818;  Peo^  v.  Col^ 
gate,  67  N.  Y.  512;  JeweU  v.  Lee,  14  Allen.  145, 
92  Am.  Dec.  744;  Allegheny  City  v.  Moorehead^ 
80  Pa.  119;  Daniels  v.  Winsfoio,  2  Minn.  114; 
Allen  V.  Munn,  55  III  486;  Silvers  v.  Chitwood^ 

59  III.  196;  Cowles  v.  Gray,  14  Iowa,  1;  Grant 
V.  Davenport,  18  Iowa.  179;  Arnold  v.  Elmore^ 
16  Wis.  509;  Tates  v.  Judd,  18  Wis.  118:  Weber 
V.  State  Harbor  Comrs.  85  U.  8. 18  Wall.  57. 
21  L.  ed.  798;  Apaltrchieola  v.  Ajytlaehicolm 
Land  Co.  9  Fhu  8^),  79  Am.  Dec.  288. 
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IScClellajiv  J,,  delivered  the  opinion  of 
the  court: 

Other  questions  will  be  discussed  and  de- 
'Cided  in  the  progress  of  this  opinion,  but, 
in  the  view  we  take  of  the  case,  the  inqui- 
ries of  paramount  and  determining  impor- 
tance are  three  oniy :  First,  did  the  original 
proprietors  of  the  land  on  which  the  city  of 
Demopolis  was  subseouently  built  dedicate 
to  the  uses  of  the  public  as  a  street  that  part 
of  said  land  which  lies  between  certain  num- 
bered lots  in  the  plat  or  plan  of  said  city  and 
the  Tombiffbee  river,  now  known  as  ''Arch 
Street?"  And.  second,  did  such  dedication, 
assuming  it  to  have  been  e£Qcaciously  made, 
extend  to  the  water  line  at  all  stages  of  the 
river  in  such  sort  as  to  invest  the  inhabitants 
of  Demopolis  and  the  public  general! v  with 
the  ri^ht  to  pass,  in  their  persons  and  prop- 
erty, from  said  street  onto  the  river  and  from 
the  river  onto  the  street,  without  toll,  charge, 
or  hindrance?  And,  third,  has  this  public 
ri^ht,  assuming  its  original  existence,  been 
lost,  so  far  as  it  pertained  to  that  part  of  said 
street  which  has  been  appropriated  by  the 
respondents,  by  reason  of  the  character,  ex- 
tent, and  duration  of  their  possession,  oc- 
-cupancy,  and  use  thereof?  The  land  in  ques- 
tion, and  which  now  constitutes  the  city  of 
Demopolis,  was  purchased  by  Oeorge  S. 
Gaines,  acting  for  himself  and  certain  asso- 
eiates,  in  the  year  1819,  from  the  United 
States,  and  he  received  patents  therefor  which 
were  **  intended  by  him  and  recognized  by 
him  as  being  issued  to  him"  for  a  company 
consisting  of  himself,  William  A.  Cobb,  and 
others.  This  company  had  been  formed  for 
the  purpose  of  purchasing  said  land  at  the 
government  sales,  soon  thereafter  to  be  made, 
with  a  view  to,  and  for  the  purpose  of,  lay- 
ing off  and  establishing'a  town  thereon,  and 
selling  lots  therein.  The  land  was  excep- 
tionally well  located  for  the  establishment 
and  upbuilding  of  a  town  under  the  existing 
conditions  of  commerce  and  transportation, 
'  being  at  a  high  point  on  the  Tombigbee 
river,  a  navigable  stream,  emptying  into  the 
Baj  of  Mobile,  just  below  its  confluence  with 
the  Black  Warrior  river,  another  navigable 
stream ;  and  it  was  doubtless  these  consider- 
ations which  not  only  led  to  the  selection  of 
this  site,  but  which  also  gave  birth  to  the 
great  expectations,  indicated  by  the  hand- 
some prices  at  which  lots  in  the  embryo  city 
were  sold,  which  were  indulged  as  to  its 
future,— expectations  which  probably  only 
failed  of  full  realization  in  consequence  of 
the  application  of  steam  as  a  motive  power 
to  inland  transportation,  whereby  the  im- 
portance of  waterways  was  greatly  lessened. 
Be  that  as  it  may,  it  is  certain  the  chief  in- 
•ducement  to  the  location  of  Demopolis  at 
this  point  lay  in  the  facilities  for  commerce 
and  transportation  which  the  river  afforded, 
and  doubtless  this  consideration  was  put 
prominently  forward  in  the  efforts  made  by 
the  company  to  sell  its  lots  in  the  town. 
The  river  thus  being  a  leading  inducement 
to  the  location  of  the  towni  and  to  the  pur- 
chase of  lots  therein,  it  would  have  been 
singular,  indeed,  if  the  proprietors  of  the 
site  had  not  made  provision  looking  to  the 
utilization  of  his  waterway  by  those  who 
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had  been  Induced  in  ^at  part  to  settle  there 
because  of  the  facilities  for  transportation 
offered  by  it,  and  the  public  at  large,  by  so 
laying  out  the  town  as  to  afford  easy  aca^ss 
to  the  river  from  the  town,  and  f)ice  versa. 
They  did  not  fail  to  make  such  provision, 
but  left  the  whole  river  front  or  the  citv 
open,  unobstructed,  and  free  of  access.  It 
is  not  controverted  at  all  that  on  every  p]an» 
plat,  or  map  of  the  town,  from  the  first  one, 
made  by  Stone  soon  after  the  purchase  of  the 
land,  and  by  reference  to  which  the  original 
sales  of  lots  were  made,  down  to  the  last  one, 
made  only  a  few  years  ago,— all  later  maps 
being  more  or  less  accurate  copies  of  the  one 
miide  b^  Stone,  —on  every  map  now  extant, 
or  that  has  ever  existed,  there  appears  an 
open  space  along  the  river  front  entirely 
through  the  town,  varying  in  width  from 
perhaps  100  to  200  feet,  with  the  irregular 
course  of  the  stream,  and  extending,  through- 
out its  course,  to  the  water '4  edge.  The 
physical  characteristics  of  this  space,  so  far 
as  they  appear  from  the  maps,  are  the  same, 
except  as  to  the  irregularity  in  width,  just 
referred  to,  and  as  to  variance  of  direction 
incident  to  the  tortuous  course  of  the  river, 
as  are  incident  to  the  many  other  vacant 
spaces  shown  by  the  maps;  and  these  other 
spaces  are  admitted  to  be  streets  of  the  town. 
In  other  words,  one  looking  at  any  map  of 
the  town  which  has  been  brought  to  light  onr 
this  trial,  with  a  view  to  ascertaining  the 
location  of  the  streets,  would  inevitably  con* 
elude  that  this  unplatted  margin  along  the 
river  was  one  of  those  streets ;  and  such,  we 
have  no  doubt,  it  was  intended  to  be  by  the 
Demopolis  Town  Company  when  the  site 
was  laid  off  Into  public  squares,  streets,  and 
lots  for  the  purposes  of  sales  then  contem- 
plated and  afterwards  made  by  the  company. 
This,  we  think,  the  evidence  demonstrates; 
and  not  only  this, — not  only  that  this  margin 
was  laid  off  as  and  intended  to  be  a  street, — 
but  also  that  this  street  was  in  the  outset 
named  and  cal led  **  Arch  Street. "  Mr.  Oeorge 
O,  Lyon  testified  that  he  had  seen  the  origi- 
nal plan  or  map  made  by  C.  0.  Stone,  and 
adopted  by  the  commissioners  of  the  Demop- 
olis Town  Company  in  1819,  by  reference  to 
which  the  first  sales  were  made,  and  from 
which  all  other  maps  of  the  town  were  taken, 
more  or  less  directly,  and  that  on  this  origi- 
nal map  the  margin  or  unplatted  space  alone 
the  river  front  was  designated  as  "Arch 
Street;"  and  that  he  lived  on  this  street  for 
the  ten  years  from  1841  to  1851,  and  always 
heard  it  called  "Arch  Street."  Mr.  A.  M. 
McDowell  appends  to  his  deposition  a  map 
made  by  C.  C.  Stone,  and  which  the  witness 
believes  to  be  the  original  niap  above  re- 
ferred to, — as  to  which,  however,  there  Is, 
at  least,  israve  doubt;  and  this  old  map 
shows,  as  do  all  other  maps,  an  open  margin 
along  the  entire  river  front,  which  presents 
the  appearance  of  a  street ;  and  this  margin 
at  one  place  Is  marked  **  Water  Street, "  and 
at  another  place,  in  a  handwriting  differing 
from  that  elsewhere  shown  on  the  map  and 
from  the  inscription  "Water  Street,"  it  is 
marked  "Demo  Street."  Tliis  inscription 
appears  to  have  been  made  at  a  later  date 
than  any  other  on  the  map.     This  witness 
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testifies  also  that  the  initial  point  of  the  sur- 
vey of  the  town  of  Demopolis  was  originally 
marked  by  an  oak  tree  which  stood  in  this 
street ;  that  this  tree  had  been  removed,  and 
he  himself  had  placed  an  iron  shaft  where  it 
stood,  for  the  purpose  of  preserving  a  me- 
morial of  the  starting  point  of  the  survey. 
And  the  location  of  this  tree  is  marked  and 
identified  on  the  map  which  he  exhibits  by 
a  star  placed  near  the  intersection  of  Fulton 
street  with  this  street  on  the  bank  of  the 
river,  and  referred  to  in  the  notes  written  on 
the  margin  of  the  map  thus:  '''Post  Oak, 
bears  S.,  12  E..  8  links  (+)*  But  the  most 
satisfactory  evidence  that  the  proprietors  of 
the  town  site  laid  this  margin  off  as  a  street, 
intended  it  to  be  a  street,  and  named  it  **  Arch 
Street, "  is  found  in  the  record  of  the  proceed- 
ing of  the  commissioners  who  constituted  the 
managing  and  governing  board  of  the  De- 
mopolis Town  Company.  It  appears  from 
these  records  that  said  commissioners,  at  a 
meeting  held  on  Tuesday,  June  18,  1819, 
**  lesol ved,  that  the  plan  of  the  town  of  De- 
mopolis be  as  follows:  The  streets  to  run 
due  north  and  south  on  a  true  meridian  vari- 
ation, seven  degrees  and  forty-five  minutes 
east,  and  to  be  crossed  by  streets  running  due 
east  and  west  at  right  angles.  The  squares 
to  contain  two  acres  of  land,  exclusive  of  an 
alley  of  twelve  feet  wide,  running  from  north 
to  south.  The  streets  of  the  town  to  be  sixty 
feet,  excepting  Fulton  street,  running  from 
east  to  west,  one  hundred  feet ;  Capital  street, 
from  east  to  west,  likewise  one  hundred  feet ; 
Market  street,  running  from  north  to  south, 
one  hundred  feet.  Resolved,  that  one  square 
or  block  of  lots  containing  eight  in  number, 
bounded  north  by  Capital  street  and  west  by 
Market  street,  be  reserv^  for  the  erection  of 
such  buildings  as  the  commissioners  may 
hereafter  determine  on.  The  plan  of  said 
town  is  herewith  filed,  which  is  made  a  part 
of  this  record,  signed  by  the  eommimonwa  as 
the  true  plan  of  the  town  of  Demopolis,  by 
which  plan  the  town  commences  at  that  point 
tohere  Fulton  street  intersects  Arch  street,  which 
said  point  is  designated  by  a  post  oak  tree  in 
or  about  twenty  inches  in  diameter,  which 
said  tree  stands  south  of  said  point  of  inter- 
StiCtion  or  comer,  twelve  degrees  east,  and 
distant  eight  links  from  said  comer,  marked 
with  the  following  letters  and  characters: 
•Lettered  8,,  IS  E,,  8  ZA.,— which  said  point 
is  on  the  original  survey  of  the  United  States 
government  of  fractional  section  No.  twenty- 
four  and  is  opposite  the  crevice  in  the  bank 
of  the  Tombigbee  river."  The  italicization 
in  the  foregoing  excerpt  is  ours.  It  has  been 
employed  for  the  purpose  of  giving  emphasis 
to  the  facts  that  the  plan  or  map  »iopted  by 
the  commissioners  was  signed  by  them,  while 
the  map  exhibited  by  McDowell  is  not  so 
signed ;  that  the  margin  of  the  river  was 
laid  off  on  the  original  plan  as  a  street  and 
called  and  named  thereon.  "Arch  Street," 
and  not  "Water  Street,"  or  **Demo  Street," 
as  appears  from  McDowell's  map ;  and  that 
the  tree  which  marked  the  initial  point  of 
the  survejr  was  located  on  "Arch  Street," 
and  opposite  **  the  crevice  in  the  bank  of  the 
river,"  which  latter  fact  is  shown  also  bj 
McDowell's  map;  all  of  which  leads  to  the 
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conclusion  that  the  map  exhibited  by  Mc- 
Dowell is  not  the  original  plan  or  mai> 
adopted  by  the  commissioners,  but  a  copy 
thereof,  and  accurate  in  so  far  as  it  show» 
that  the  land  between  the  numbered  lots  and 
the  river  was  intended  to  be,  and  in  fact  was, 
laid  off  as  a  street,  but  inaccurate  in  so  far 
as  it  gives  the  name  •*  Water"  or  **  Demo"  to 
this  street.  We  attach  no  importance  to  the 
fact  that  the  commissioners,  in  the  resolution» 
quoted,  did  not  state  either  the  direction  or 
width  of  Arch  street  It  ran  neither  nortl> 
and  south  nor  east  and  west,  but  arched  witl» 
the  bend  of  the  river,  and  hence,  doubtless, 
its  name.  Its  width  likewise  varied  with 
the  meanderings  of  the  stream,  and  hence  it- 
could  not  be  said  to  be  any  particular  num- 
ber of  feet  wide.  But,  however  irregular  it» 
course,  and  however  variant  its  width,  thi» 
record  demonstrates  beyond  all  doubt,  to  our 
minds,  that  it  was  laid  off  as  a  street  in  the- 
original  plan  of  the  town ;  that  as  such  it. 
extended  along  the  entire  river  front  of  the- 
town,  and  that  throughout  its  length  it  was^ 
named,  known,  and  called  "Arch  Street.*^ 
So  far,  then,  as  that  could  be  accomplishecb 
by  laying  off  an  area  in  the  plan  or  map  of 
a  town  having  the  appearance  of  a  street  on> 
such  map,  intended  by  the  proprietors  of  the 
town  site  to  be  a  street,  and  marked  on  said 
plan  as  a  street,  with  a  name  appropriate 
thereto,  this  Arch  street  in  the  town  of 
Demopolis  was  dedicated  to  the  public  as  a. 
street  by  that  name  on  June  18,  1819,  when 
said  plan  was  adopted  and  promulgated  "aa 
the  true  plan  of  the  town  of  Demopolis." 
One  thin«:  more,  and  onlv  one  thing,  was. 
necessary  to  complete  the  dedication  so  as  to 
make  it  forever  irrevocable.  That  one  thing 
was  the  sale  and  conveyance  of  lots,  or  even 
the  sale  and  conveyance  of  a  single  lot,  in 
the  town  of  Demopolis,  by  reference  to  and 
according  to  the  survey  lines  of  the  plan  or 
map  which  had  this  street  marked  upon  it. 
Bv  such  sales,  or  one  such  sale,  every  line 
of  the  survey  which  served  to  mark  those  - 
parts  of  the  site  which  were  intended  to  be 
reserved  from  sale  for  the  use  of  the  public 
became  unalterably  fixed,  dedicated  to  the 
public  for  all  time.  Demopolis  v.  Wehb,  87 
Ala.  659 ;  Ecans  v.  Savannah  d  W,  R,  Co. 
90  Ala.  64 ;  Beed  v.  BirmingJiam,  92  Ala.  889  ; 
Elliott,  Roads  &  Streets,  p.  89. 

It  is  uncontroverted  that  lots  were  sold  and 
conveyed  according  and  by  reference  to  this 
plan  soon  after  its  adoption,  and  from  time 
to  time  since  then.  Not  only  so,  but  the  ded- 
ication of  the  streets  of  Demopolis,  and, 
among  the  rest,  Arch  street,  was  accepted  iiv 
the  most  formal  manner  by  an  act  of  the  leg- 
islature of  Alabama  incorporating  tlie  town 
of  Demopolis,  approved  December  15,  1821, 
in  which  it  is  provided  "that  all  the  tract  of 
land  included  in  the  plan  of  said  town  [the 
plan  adopted  by  the  commissioners  in  1819] 
be,  and  the  same  is,  declared  to  be  the  lim- 
its of  said  town  in  conformity  to  said  plan.  ^ 
Elliott,  Roads  &  Streets,  p.  85.  So  that  there 
can  be  no  doubt  that  there  was  both  a  com- 
mon-law and  a  statutory  acceptance  of  the 
dedication  of  this  street. 

As  to  the  extent  of  the  dedication,  or  rather 
as  to  the  limits  of  the  street  as  dedicated^. 
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"With  referenoo  to  the  rlTer,  there  cannot,  we 
think,  be  two  opinions,  so  far  as  the  question 
depends  upon  the  intention  of  the  proprietors 
of  the  soil.  In  view  of  the  considerations 
which  led  to  the  estahlishment  of  a  town  at 
that  point,  the  advantages  expected  to  accrue 
to  the  inhabitants  thereof  from  the  facilities 
for  transportation  and  commerce,  which  the 
jaztaposition  of  this  waterway  offered,  and 
the  necessity  to  utilize  and  conserve  these  ad- 
Tantages  by  affording  the  public  ready  and 
unobstructed  access  to  the  river.— considera- 
tions to  which  we  have  before  adverted. — and 
in  view  of  the  fact  that,  as  appears  from  all 
the  maps,  no  disposition  of  any  part  of  the 
river  front  to  private  uses  was  contemplated 
by  the  founders  of  Demopolis  and  the  dedi* 
cators  of  this  street,  the  conclusion  cannot  be 
resisted  that  they  intended  that  this  street 
should  embrace  all  that  part  of  the  site  of 
the  town  which  lay  between  the  numbered 
lots  and  the  water's  edge  at  all  stages  of  the 
river.  In  no  other  way  could  their  manifest 
purpose  of  providing  a  common  highway, 
not  only  along,  but  to  and  on  the  river,  be 
effectuated;  and  this  purpose  must  be  held 
to  have  been  effectuated  if  they,  the  proprie- 
tors of  the  soil,  had  the  right  to  dedicate  the 
land  to  low- water  mark,  or,  in  other  words, 
if  their  proprietorship  extended  to  the  low- 
water  line. 

We  cannot  concur  in  the  argument  of  coun- 
sel to  the  effect  that  whether  a  grant  of  the 
United  States  to  land  lying  on  a  navigable 
stream  within  the  limits  of  a  state  extends 
to  high  or  to  low- water  mark,  or  to  the  mid- 
dle thread  of  the  stream,  is  a  federal  question 
upon  which  the  supreme  court  of  the  United 
States  is  the  final  arbiter.  This  is  not  the 
law.  On  the  contrary,  no  proposition  of  law 
is  more  firmly  settled  than  that  this  is  a  mat- 
ter purely  within  the  control  of  the  several 
states,  and  determinable  in  all  instances  ac- 
cording to  the  rule  in  respect  thereto  which 
has  been  established  by  statute,  or  by  ad- 
judications of  courts  of  last  resort,  or  other- 
wise, by  the  states  themselves.  And  what- 
ever rale  has  been  so  established  is  said  to 
be  the  common  law  of  the  state  where  the 
land  is  situated,  and  as  such  will  be  enforced 
in  all  jurisdictions.  This  doctrine  proceeds 
on  the  theory  that,  inasmuch  as  the  state  owns 
Id  its  sovereign  capacity  the  soil  under  the 
waters  of  navigable  streams,  it  is  within  the 
state's  competency  to  determine  to  what  ex- 
tent its  prerogative  to  lands  so  submerged 
shall  be  exercised,  and  to  what  extent  such 
prerogative  shall  be  abated  or  not  asserted 
and  exercised  in  the  sense  of  admitting  in- 
dividual proprietorship  in  such  lands,  sub- 
ject only  to  those  rights  of  eminent  domain 
over  the  waters  and  the  lands  covered  there- 
by which  are  inseparable  from  sovereignty. 
And  npon  this  theory  it  is  universally  held 
tiiat  a  grant  by  the  United  States  of  land  ly- 
ine  in  a  state  and  abutting  on  a  navigable 
stream  will  extend  to  high-water  mark  or 
low-water  mark  or  to  the  middle  of  the 
stream,  according  to  the  rule  which*  the  par- 
ticular state  had  adopted  as  to  the  construc- 
tion and  extent  of  such  grants.  The  late 
Jwttice  Bradley,  in  a  recent  case,  after  stat- 
ing the  doctrine  of  the  state's  proprietorship 
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in  the  banks  and  shores  of  navi^rable  streanu 
and  waters,  proceeds:  "This  right  of  the 
states  to  regulate  and  control  the  shores  of 
tide  waters,  and  the  land  under  them,  is  the 
same  as  that  which  is  exercised  by  the  crown 
in  England.  In  this  country  the  same  rule 
has  been  extended  to  our  jgreat  navigable 
lakes,  which  are  treated  as  inland  seas,  and 
also,  in  some  of  the  states,  to  navigable 
rivers,  as  the  Mississippi,  the  Missouri,  the 
Ohio,  and,  in  Pennsylvania,  to  all  the  per- 
manent rivers  of  the  state ;  but  It  depends  on 
the  law  of  each  state  to  what  waters  and  to 
what  extent  this  prerogative  of  the  state  over 
the  lands  under  water  shall  be  exercised.  In 
the  case  of  Ba/niey  v.  Keokuk,  94  U.  S.  824, 
24  L.  ed.  224,  we  held  that  it  is  for  the  sev- 
eral states  themselves  to  determine  this  ques- 
tion, and  that,  if  they  choose  to  resign  to  the 
riparian  proprietor  rights  which  properly 
belong  to  them  in  their  sovereign  capacity, 
it  is  not  for  others  to  raise  objections.  That 
was  a  case  which  arose  in  the  state  of  Iowa 
in  regard  to  land  on  the  banks  of  the  Missis- 
sippi, in  the  city  of  Keokuk,  and,  it  appear- 
ing to  be  the  settled  law  of  that  state  that 
the  title  of  riparian  proprietors  on  the  banks 
of  the  Mississippi  extend  only  to  ordinary 
high- water  mark,  and  that  the  shore  between 
high  and  low- water  mark,  as  well  as  the  bed 
of  the  river,  belongs  to  the  state,  this  court 
accepted  the  local  Taw  as  that  which  was  to 
(govern  the  case.  The  same  view  was  taken 
in  quite  a  recent  case  with  regard  to  titles 
on  the  Sacramento  river  under  the  law  of 
California.  Packer  v.  Bird,  187  U.  S.  661, 
84  L.  ed.  819.  On  theeast  side  of  the  Mis- 
sissippi, in  the  states  o'f  Illinois  and  Missis- 
sippi, a  different  doctrine  prevails,  and  in 
those  states  it  is  held  that  the  title  of  the 
riparian  proprietor  extends  to  the  middle  of 
the  current,  in  conformity  to  the  rule  of  the 
common  law  that  the  beds  of  all  streams 
above  the  flow  of  the  tide,  whether  actually 
navigable  or  not,  belong  to  the  proprietors  of 
the  adioining  lands.  Middleton  v.  JPriteliaTd, 
4  111.  510.  88  Am.  Dec.  112 ;  Morgan  v.  Bead- 
ing,  8  Smedes  &  M.  866 ;  Bt,  LouU  v.  RuU, 
188  U.  S.  226,  84  L.  ed.  941.  In  the  one 
case — that  of  Iowa — the  firovemment  grant 
was  held  to  extend  only  to  high- water  mark : 
and  in  the  other  cases — of  Illinois  and  Mis- 
sissippi— it  was  held  to  extend  to  the  center 
of  the  stream ;  being  governed  in  both  cases 
by  the  respective  laws  of  the  states  affecting 
the  grants  of  land  bordering  on  the  river. 
In  the  one  case,  the  state,  by  its  general  law, 
does  not  allow  the  grant  to  inure  to  the  in- 
dividual further  than  to  the  water's  edge, 
reserving  to  itself  the  ownership  and  control 
of  the  river  bed ;  in  the  other  cases,  the  states 
allow  the  full  common-law  effect  of  the  grant 
to  inure  to  the  grantee.**  Hardin  v.  Jordan, 
140  U.  S.  871,  882,  888,  85  L.  ed.  428.  488. 
There  was  in  this  case  a  dissentin&r  opinion 
by  Brewer,  J.,  concurred  in  by  &ray  and 
Brown,  J  J.  The  dissent,  however,  was  not 
on  the  point  we  have  been  considering,  but 
from  the  conclusion  of  the  n^jority  of  the 
court  as  to  what  was  the  rule  of  law  in  this 
connection  in  Illinois,  respecting  lands  un- 
der the  waters  of  lakes  and  ponos ;  a  differ- 
ent rule,  these  Judges  conceived,  being  es- 
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tabliHiied  fn  timt  state  as  to  sucb  lands  from 
that  which  obtained  there  as  to  lands  under 
ruuning  water.  And  on  the  point  we  have 
here  Mr.  Justice  Brewer  saia  "jBeyond  all 
dispute  the  settled  law  of  this  court,  estab- 
lished by  repeated  decisions,  is  that  the  ques- 
tion of  how  far  the  title  of  a  riparian  owner 
extends  is  one  of  local  law.  For  a  determi- 
nation of  that  question  the  statutes  of  the 
state  and  the  decisions  of  its  highest  court 
furnish  the  best  and  the  final  authority." 
Ha/rdin  v.  Jordan,  140  U.  8.  402,  85  L.  ed. 
440.  And  the  same  doctrine  Is  clearlv  an- 
nounced in  the  still  later  case  of  KaukauTia 
Water  Potoer  Co,  v.  Gfreen  Bay  A  M.  Canal 
Co,,  142  U.  8.  255,  85  L.  ed.  1004,  and  there 
can  be  no  question  of  its  soundness  in  prin- 
ciple and  thorough  establishment  by  the  au- 
thorities. 

Whether  the  grant  made  by  the  United 
8tates  to  Gteorge  8.  Oaines  for  the  Demopolis 
Town  Company,  and  which  inured  to  its 
beaefit,  of  the  land  upon  which  the  city  of 
Demopolis  now  stands,  extended  to  ordinary 
high- water  mark,  or  to  the  line  of  the  low 
water,  or  to  the  middle  thread  of  the  Tom- 
bigbee,  depends,  therefore,  upon  the  rule  of 
property  in  this  respect  which  Alabama  has 
adopted.  The  rule  which  this  state  has 
adopted  and  declared  through  this  court  is 
that  a  g7a*^C  by  the  United  8tates  to  land 
bordering  on  a  navigable  river  includes  the 
shore  or  bank  of  such  river,  and  extends  to 
the  water  line  thereof  at  low  water.  Wil- 
liams  V.  Olover,  66  Ala.  189;  Demopolis  v. 
Webb,  87  Ala.  670.  And  this  doctrine  was 
long  a^o  applied  in  a  case  like  the  one  at 
bar,  this  court  holding  that  the  dedication 
of  a  street  bordering  on  navigable  water  ex- 
tends to  low -water  mark.  Doe  v.  Jones,  11 
Ala.  68.  Applying  this  rule  of  property  to 
the  grant  of  the  United  8tates  to  George  8. 
Gains  and  associates,  constituting  the  De- 
mopolis Town  Company,  of  the  land  upon 
which  the  town  was  subsequently  built,  the 
result  is  to  invest  said  purchasers  with  title 
to  said  land  down  to  the  low- water  line  of 
the  river ;  and  they,  having,  as  we  have  seen, 
the  animus  dedicandi  co- extensive  with  their 
proprietorship  of  the  land  between  tha  line 
of  the  adjaceut  numbered  lots  and  the  river, 
must  be  held  to  have  efficiently,  and,  when 
taken  in  connection  with  the  acceptance  by 
the  public,  which  the  record  shows,  irrevo- 
cably, dedicated  the  whole  space  from  said 
lots  to  low- water  mark  to  the  public  as  a 
street  under  the  name  of  **  Arch  Street. "  Our 
conviction  that  this  result  is  enforced  by  the 
evidence  is  in  no  degree  weakened  by  the 
testimony  of  some  of  the  witnesses  to  the 
effect  that  they  never  knew  there  was  a  street 
In  Demopolis  along  the  margin  of  the  river ; 
or  of  some  others  that  they  never  heard  of  a 
street  along  there  until  comparatively  recent 
times ;  or  of  yet  some  others,  who  say  they 
never  heard  of  Arch  street  prior  to  tlie  in- 
ception of  this  litigation.  It  is  not  unusual, 
we  feel  safe  in  saying,  for  the  names  of 
streets  in  towns  of  the  size  of  Demopolis  to 
fall  into  disuse  and  oblivion,  or  for  streets 
laid  off  in  town  maps  and  dedicated  to  re- 
main unopened,  or,  being  once  opened,  to 
be  closed  to  the  public,  and  occupied  for 
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private  purposes:  anl  that  this  is  true  of 
Demopolis  abundj»i><'y  sppetirs  from  the  ev. 
idenco  here,  p:oing,  as  it  docs,  to  show  tint 
not  a  few  of  the  otiier  streets,  as  to  the  dedi- 
cation of  which  tliere  is  no  controversy,  had 
remained  or  become  closed,  in  whole  or  ia 
part,  and  that  many  of  the  citizens  of  the 
tow(i,  long  resident  there,  were  ignorant  of 
the  names'of  various  streets  which  had  been 
all  alonff  open,  used,  and  recognized  as  streets. 
Nor  is  It  a  matter  of  any  moment  that  the 
^rouud  constituting  Arch  street  could  not  in 
Its  natural  state  be  used  throughout  its  length 
as  a  street.  It  would  not,  we  apprehend, 
be  controverted — it  is  not,  in  fact,  contro- 
verted— that  it  was  feasible  to  overcome  all 
obstructions  to  the  use  of  this  street  which 
the  character  of  the  surface  over  which  it 
was  laid  out  presented.  Nor  can  it  be  con- 
troverted that  it  had  to  be,  and  has  all  the 
time  been,  used  at  one  point  or  others  for  the 
purposes  of  access  to  and  regress  from  the 
river.  It  is  to  be  doubted  whether  a  single 
street  in  the  town  of  Demopolis  as  laid  down 
on  the  virgin  soil  in  the  year  1819  could,  in 
its  then  natural  state,  have  been  used  for  the 
purposes  of  its  dedication.  Possibly  others 
of  them  than  Arch  street  required  great  labor 
aud  expense  to  adapt  them  to  the  uses  of 
highways;  and,  if  Arch  street  was  more 
rugged,  and  reouired  greater  exertion  to 
make  it  practicable  for  the  passage  of  persons 
and  the  transportation  of  property  along  its 
course,  or  across  it  to  the  river,  the  necessity 
for  such  exertion  was  the  more  imperative  in 
that  it  alone  of  all  the  streets  of  the  town 
afforded  an  outlet  to  the  river,  commerce  on 
which  constituted  so  important  a  factor  in 
the  life  and  prosoerity  of  the  town.  But, 
aside  from  all  this,  a  dedication  of  land  as 
a  street  can  in  no  case,  in  our  opinion,  be 
defeated  by  considerations  going  to  the  rela- 
tive adaptability  of  the  land  to  that  end, 
or  to  difficulties  of  subjecting  it  to  such  uses 
in  point  of  fact,  or  to  the  extent  of  the  use 
to  which  it  will  be  subjected  when  its  nat- 
ural obstructions  have  been  removed,  or  even 
to  the  ne^cessity  to  so  use  it  at  all.  Dubuque 
V.  Moloney,  9  Iowa,  451,  74  Am.  Dec.  858; 
Sanson  v.  Eastman,  21  Minn.  509;  Beg,  t. 
Spen^se,  11  U.  C.  Q.  B.  31. 

The  Tombigbee  river  opposite  the  city  of 
Demopolis  is  a  navigable  stream,  on  which 
the  public  have  the  right  of  transportation 
of  persons  and  property  free  of  all  charges 
or  imposts  whatever,  subject  to  such  regula- 
tions as  government  may  deem  just  and  ex* 
pedient  in  conservation  of  the  public  ease- 
ment. In  juxtaposition  to  this  easement  is 
that  other  which  the  public  have  in  Arch 
street,  and  this  latter  extends  to  and  ends 
only  at  the  point  where  the  former  begins. 
There  is,  and  in  the  nature  of  things  can  be, 
no  parti(Sle  or  scintilla  of  space  between  that 
side  of  Arch  street  furthest  from  the  river  and 
the  water  line  of  the  river  furthest  from  the 
town  of  Demopolis  which  is  not  covered  by 
one  or  the  other  of  these  easements,  and  over 
which  tile  public  would  not  have  the  same 
right  to  pass  and  transport  property  as  they 
would  have  along  the  course  of  Arch  street, 
or  up  and  down  the  current  of  the  stream ; 
and  it  follows  as  a  necessary  consequence 
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that  an  obstructfon  to  the  use  of  this  street 
for  the  purpose  of  goin^  onto  the  riyer  would 
be  as  violative  of  public  right  and  as  unlaw- 
ful as  an  obstruction  to  its  use  for  the  pur* 
pose  of  going  along  It  from  one  part  to  an- 
other of  the  town.  These  propositions  are, 
to  our  minds,  selfestablishine  results  from 
the  existence,  side  by  side,  and  extending  to 
the  touch  with  each  otlier,  of  these  two  pub- 
lic easements,  and  they  are  abundantly  sup- 
ported by  authority.  Godfrey  v.  Alton,  13 
111.  86,  52  Am.  Dec.  476;  HaigU  v.  Keokuk, 
4  Iowa,  199;  Barney  ▼.  Keokuk,  94  U.  S. 
340,  34  L.  ed.  329 ;  New  Orleans  v.  United 
States,  85  TJ.  8.  10  Pet.  717,  9  L.  ed.  594. 
Nor  do  we  question  the  right  and  power 
of  the  city  of  Demopolis  to  provide  facilities 
looking  to  the  use  of  this  street  as  a  means 
for  the  passage  of  persons  and  property  back 
and  form  from  the  town  to  the  river.  The 
right  to  so  use  it  free  of  charge  being  in  the 
public,  it  may  be— indeed  we  are  inclined  to 
that  view — that  the  city  could  not,  without 
special  statutory  authority,  engage  in  the 
business  of  wharting  in  the  sense  of  erecting 
wharves,  providing  keepers  thereof,  and 
charging  the  public  for  the  privilege  of  us- 
Id^  ihem  in  going  onto  or  off  from  the  river, 
or  in  lading  or  unlading  property  from  or  on 
them.  But  we  do  not  doubt  that  the  city,  In 
the  absence  of  legislative  delegation  of  it, 
has  the  power  and  authority  which  is  implied 
from  the  location  of  this  street  and  the  mani- 
fest purposes  of  its  dedication  not  only  to 
nmke  suitable  and  convenient  approaches 
from  the  town  to  the  water  line,  but  also  to 
make  such  structures  or  excavations  at  and 
etren  beyond  the  water  line,  having  regard  to 
the  rights  of  navi^tion,  as  are  reasonably 
necessary  and  proper  to  enable  the  public  to 
conveniently  avail  themselves  of  the  rights 
of  commerce  and  transportation  which  the 
river  offers.  The  existence  and  exercise  of 
the  right  to  do  this  is  essential  to  the  enjoy- 
ment of  that  other  ri^ht  which  the  inhabit- 
ants of  the  town  and  tne  public  incontrovert- 
iblj  have  to  pass  in  their  persons  and  effects 
from  the  town  to  the  river,  and  vice  rersa, 
and  hence  is  a  right  implied  from  its  neces- 
sary connection  with  a  right  which  is  ex- 
pressly granted.  It  is  based  on  the  same 
principle  of  necessity  as  that  under  which  a 
municipality  won  Id 'rest  to  adjust  the  grade 
of  a  street  with  the  grade  of  a  public  road 
leading  up  to  its  corporate  line,  and  which, 
we  apprehend,  might,  when  necessary,  be 
done  by  depressing  or  elevating  the  latter, 
though  dissociated  from  the  street  the  munic- 
ipal authorities  would  have  no  power  to 
build  or  change  a  highway  beyond' the  lines 
of  the  town.  "So,  too,  we  should  say  that, 
where  the  corporate  line  is  on  the  near  bank 
of  a  stream,  ravine,  or  ditch  which  could  only 
be  passed  by  means  of  a  bridge,  the  munici- 
palitv,  though  without  express  power  to 
build  bridges  beyond  its  own  territory, 
Would  be  authorized  to  gain  access  to  the 
outside  world  by  bridRing  such  stream,  ra- 
vine, or  ditch  wherever  it  should  be  inter- 
sected by  streets ;  and  a  fortiori  would  this  be 
true  where,  as  in  this  case,  the  chief,  if  not 
the  only,  purpose  of  the  particular  dedication 
Was  to  afford  egresa  from  such  barrier.  It 
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was  upon  considerations  of  this  sort  that  it 
has  been  held  in  several  well-rensoucd  cases 
that  a  town  has  the  implied  power  to  erect 
wharves  for  the  convenience  of  the  public 
under  circumstances  such  as  are  found  in  the 
present  case.  Kotoan  v.  Portland,  8  B.  Mon. 
233;  Nevyport  v.  Taylor,  16  B.  Mon.  6y9,  804; 
Potomac  8.  B,  Co.  v.  Upper  Potomac  8,  B. 
Co.  109  U.  8.  672,  686,  687,  27  L.  ed.  1070, 
1075. 

This  view  disposes  of  the  argument  for  ap- 
pellant which  proceeds  on  the  supposed  want 
of  authority  in  the  city  of  Demopolis  to  erect 
wharves  and  the  like,  and  the  consequent 
necessity  for  this  to  be  done  by  private  en- 
terprise, to  the  conclusion  that  appellants  had 
the  right  they  exercised  to  erect  wharves  at 
the  ** Lower  Landing,"  and  charge  the  publia 
for  the  use  thereof. 

Having  thus  reached  the  conclusion  that 
the  whole  of  Arch  street  extending  to  low- 
water  mark  was  dedicated  to  the  public,  it 
is  next  to  be  considered  whether  the  easement 
vested  in  the  public  has  been  lost.  It  la 
strenuously  insisted  for  appellants  that  it  haa 
been  lost  so  far  as  respects  that  part  of  the 
street  now  occupied  by  them,  including  what 
is  known  as  the  "Lower  Landing"  on  the 
river  front  of  Demopolis,  through  the  posses- 
sion of  themselves  and  their  predecessors  in 
ownership  of  the  lower  warehouse  property 
for  a  great  period  of  tim.e,  under  an  exclusive 
claim  of  right,  and  the  application  to  these 
facts  of  the  doctri  ne  of  prescription.  On  thia 
question  of  possession  of  the  part  by  appel- 
lants, and  those  under  whom  they  claim,  of 
the  street  and  landing  in  question,  the  char- 
acter of  that  possession,  its  duration,  etc.,  a 
great  mass  of  testimony  has  been  taken  by 
each  side.  We  have  read  it  carefully,  mofe 
for  the  purpose  of  finding  evidence  of  rele- 
vant ana  material  facts  than  with  a  view  to 
determining  whether  a  possession  of  the  char- 
acter set  up  in  the  pleadings  had  existed, 
and,  if  so,  for  what  length  of  time.  These 
inquiries  we  deem  entirely  immaterial  to 
any  issue  in  the  cause.  Without  going  at 
all  Into  them,  or  intending  by  what  we  say 
to  indicate  what  our  conclusion  in  respect  to 
them  would  have  been  had  they  been  deemed 
relevant  inquiries,  we  will  conclude  for  the 
argument  that  the  appellants  and  their  pre- 
decessors in  ownership  of  the  lower  ware- 
house property  have,  without  interruption, 
since  1844,  had  actual  possession  of  said 
street,  said  lower  landing,  and  the  immediate 
approaches  thereto ;  that  this  actual  posses- 
sion has  all  along  been  exclusive  of  the  whole 
world ;  that  continuously  during  all  that 
time  they  have  claimed  title  to  said  landing 
and  the  approaches,  and  so  much  of  said 
street  as  has  been  occupied  by  them,  and  have 
claimed  in  all  cases,  and  exercised  at  pleas- 
ure, the  right  to  charge  all  persons  for  the 
privilege  of  using  said  landing  as  a  wharf; 
and,  further,  that  they  have  greatly  improved 
the  landing  and  approaches  thereto, — have, 
if  you  please,  created  the  landing  in  the  sense 
of  building  the  approaches  to  it  and  provid- 
ing all  the  facilities  which  now  exist,  or  have 
ever  existed,  for  reaching  and  going  on  the 
river  at  that  point;  or,  in  other  words,  we 
will  concede  everyt^hing  which  appellanta 
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claim  as  to  the  facts  of  tlieir  relation  to  this 
landing.  But  all  this  will  not  help  them. 
The  law  applied  to  these  facts  does  not  en- 
force anj  result  of  benefit  to  them.  No  stat- 
ute  of  limitation  or  principle  of  repose  ob- 
tai ns  here.  Neither  the  statute  of  limitation, 
nor  the  rule  which  carries  title  to  adverse 
possession,  nor  the  doctrines  of  staleness, 
equitable  estoppel,  or  prescription,  can  be 
invoked  or  applied  against  the  ri^ht  of  the 
city  of  Demopolis  and  of  the  public  to  have 
this  street  opened  from  end  to  end,  and  from 
side  to  side,  from  the  municipal  line  on  the 
north  to  the  municipal  line  on  the  southeast, 
and  from  the  numbered  lots  of  the  town  to 
low-water  mark  of  the  stream,  and  devoted 
to  the  uses  to  which  it  was  dedicated  by  the 
original  proprietors  in  1810.  The  city  never 
had  any  alienable  title  or  right  In  the  street. 
It  could  never  have  granted  it,  or  any  part 
of  it,  away  for  any  purpose  whatever.  Hav- 
ing no  power  of  direct  alienation,  it  could 
not  pass  title  indirectly  by  submitting  for 
the  statutory  period  to  private  possession, 
claim,  and  use.  Having  no  power  to  ffrant 
it,  no  grant  can  be  presumed  from  the  lapse 
of  time,  however  great,  during  which  it  has 
allowed  respondents  to  deal  with  a  part  of 
it  as  belonging  to  them.  Respondents,  be- 
ing held  to  know— a  rule  the  propriety  of 
which  is  emphasized  here  by  the  muniments 
of  their  title  to  the  warehouse  property, 
which  show  the  fact— that  all  the  space  be- 
tween their  lots  and  the  low-water  line  of 
the  river  was  in  and  constituted  Arch  street 
expended  money  and  labor  in  putting  im- 
provements thereon  at  their  own  peril,  and 
ii^  recognition  of  the  right  of  the  city  to  de- 
prive them  of  all  private  benefit  therefrom 
by  throwing  the  entire  street  open  to  the  free 
use  of  the  public  whenever  the  municipal 
authorities  deemed  it  expedient  so  to  do; 
and  hence  no  element  of  equitable  estoppel 
against  the  public  enters  into  their  claim. 
These  positions  are  well  grounded  in  text  and 
adjudged  cases,  including  recent  adjudica- 
tions of  this  court.  Judge  Dillon,  after  stat- 
ing the  views  of  several  courts  of  last  resort 
on  this  subject,  sums  up  what  he  considers 
the  true  doctrine  as  follows:  ** Municipal 
corporations,  as  we  have  seen,  have  in  some 
respects  a  double  character, ^ne  public,  the 
other  (by  way  of  distinction)  private.  As 
respects  r^'operty  not  held  for  public  use,  or 
upon  public  trusts,  and  as  respects  con- 
tracts of  a  private  nature,  there  is  no  reason 
why  such  corporation  should  not  fall  within 
limitation  statutes,  and  be  affected  by  them. 
.  .  .  But  such  corporation  does  not  own 
and  cannot  alien  public  streets  or  places,  and 
no  mere  laches  on  its  part  or  that  of  its  offi- 
cers can  defeat  the  right  of  the  public  there- 
to." 2  Dill.  Mun.  Corp.  %  676.  And  the 
author  incorporates  in  the  text  the  views  of 
the  supreme  court  of  Pennsylvania  to  this 
effect :  **  Streets  and  public  squares  are  dedi- 
cated or  acquired  for  the  public  use,  not 
alone  for  that  of  the  people  of  the  city,  the 
corporation  being  the  mere  trustee  for  the 
public;  that  erections  by  private  persons  on 

Property  thus  dedicated'  or  acquired  cannot 
e  authorized  by  the  original  proprietor,  or 
by  the  city  corporation^  and  can  be  author- 
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ized  only  by  the  legislature :  that  unauthor- 
ized erections  or  obstructions  thereupon  are 
public  nuisances ;  .  .  .  and  that,  in  the 
absence  of  a  grant  shown  from  a  competent 
source,  no  presumption  from  mere  lapse  of 
time  /!an  be  made  to  support  a  public  nui- 
sance which  is  an  encroachment  on  a  public 
right."  And  he  quotes  with  approval  from 
an  opinion  of  Mr.  Justice  Sergeant  the  fol- 
lowing language :  **  These  principles  of  law, 
as  well  as  our  own  Code,  are  essential  to  the 
protection  of  public  rights,  which  would  be 
gradually  frittered  away,  if  the  want  of  com- 
plaint or  prosecution  gave  the  partv  a  right, 
individuals  may  reasonably  be  held  to  a  lim- 
ited period  to  enforce  their  rights  against  ad- 
verse occupants,  because  they  have  an  interest 
suflicient  to  make  them  vigilant.  But  in 
public  rights  of  property  each  individual 
feels  but  a  slight  interest,  and  rather  tolerates 
even  a  manifest  encroachment  than  seeks  a 
dispute  to  set  it  rieht."  2  Dill.  Mun.  Corp. 
§  669 ;  Cam,  v.  Alhirger,  1  Whart.  469.  488 ; 
aims  V.  Chattanooga^  2  Lea,  694 ;  Jersey  Cityv, 
Morris  Canal  A  Bkg.  Co.  12  N.  J.  £q. 
557,  561.  And  this  doctrine  has  been  fully 
adopted  by  this  court  in  more  than  one  case, 
the  last  being  that  of  Reed  v.  Birmingham^ 
92  Ala.  839.  848,  849,  citing  (Hiw  v.  State,  86 
Ala.  88,  T^>^ere  the  same  principle  is  **  broadly- 
asserted,"  quoting  as  above  from  Dillon  on 
Municipal  Corporations,  and  as  follows  from 
Elliott,  Roads  &  Streets,  p.  490:  *" There 
can  be  no  rightful  permanent  possession  of 
a  public  highway  for  private  purposes ;  and, 
although  a  right  to  maintain  a  private  nui- 
sance may  in  some  cases  be  acquired  by  pre- 
scription, no  length  of  time  will  render  a 
public  nuisance,  such  as  the  obstruction  of  a 
highway,  legal,  or  ^ive  the  person  guilty  of 
maintaining  it  any  right  to  continue  it  to  the 
detriment  of  the  public,"  (see  also  Elliott, 
Roads  &  Streets,  p.  667  et  seq.;)  and  may 
now  be  said  to  be  the  established  law  of 
Alabama. 

That  the  private  use  of  a  public  highway 
of  a  character  which  is  subversive  of  its  use 
by  the  public  as  a  thoroughfare  may  be  per- 
petuated in  any  case  by  the  invocation  of  the 
doctrine  of  estoppel  in  pais  against  the  mu- 
nicipality in  which  the  highway  lies,  we 
very  much  doubt.  It  would  seem,  on  prin- 
ciple, that,  inasniMch  as  the  municipality 
has  no  alienable  right  in  such  highway, 
none  which  could  be  lost  through  its  laches, 
or  through  actual  private  possession  under  a 
claim  of  exclusive  ri^ht,  but  holds  the  loeu% 
in  quo  not  only  for  itself  and  for  its  own 
citizens,  but  in  trust  for  the  public  at  large, 
whose  rights  therein  are  in  no  wise  dependent 
upon  anything  the  municipality  may  do  or 
omit  to  do,  nothing  done  or  omitted  by  a  city 
in  the  way  of  allowing,  or  even  inducing, 
persons  to  make  erections  on  a  street  which 
obstruct  or  interfere  with  its  use  could  or 
ought  to  estop  the  public  to  have  such  ob- 
struction removed,  or  to  have  them  removed 
at  the  suit  of  their  trustee  and  agent,  the 
municipal  corporation.  Yet  Judge  Dillon 
says  tiiere  may  possibly  be  instances  of  such 
estoppel,  but  he  adds  that  **Buch  cases  are  ex- 
ceptional in  their  character,  and  it  would 
perhaps  be  going  too  far  to  say  that  the  courta 
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hhre  distinctly  established  such  a  principle. " 
•2  Din,  Mun.  Corp.  ^  667.  And  the  Messrs. 
Elliott,  in  their  valuable  work  on  Roads  and 
Streets,  say  that,  while  some  courts,  "  influ- 
enced, perhaps  by  the  hardship  that  would 
Tesult  from  a  contrar^r  holding  in  the  partic- 
ular cases  under  consideration,  have  applied 
the  doctrine  of  equitable  estoppel  where 
the  claimant  had  made  expensive  improve- 
ments," etc.,  yet  it  is  doubtful,  they  say, 
^If  the  doctrine  of  these  cases  can  be  sus- 
tained upon  principle, "  except  perhaps  where 
the  city  has  by  affirmative  action  misled  the 
claimant.  And  the  text  proceeds:  ^'It  is 
difficult  to  conceive  upon  what  principle  an 
equitable  estoppel  can  be  securely  placed  in 
auch  cases,  for  the  person  who  encroaches 
upon  a  public  way  must  know,  as  a  matter 
•of  law,  that  the  way  belongs  to  the  public ; 
that  the  local  authorities  can  neither  airectly 
Dor  indirectly  alien  the  way,  and  that  they 
cannot  divert  it  to  a  private  use.  As  the 
person  who  uses  the  highway  must  possess 
this  knowledge,  and  in  legal  contemplation 
does  possess  it,  one  of  the  chief  elements  of 
an  estoppel  is  absent.  An  estoppel  cannot 
exist  where  the  knowledge  of  both  parties  is 
equal,  and  nothing  is  done  by  the  one  to  mis- 
laid the  other.  In  addition  to  this  considera- 
tion may  be  noticed  another  influential  one, 
already  suggested  in  a  different  connection, 
and  that  is,  the  private  use  of  the  public 
way  was  wron^  in  the  beginning,  and  wrong 
each  day  of  its  continuance,  and  it  is  a 
strange  perversion  of  principle  to  declare 
that  one  who  bases  his  claim  on  an  original 
and  continued  wrong  may  successfully  ap- 
peal to  equity  to  sanction  and  establish  such 
a  claim.  It  is,  at  all  events,  a  great  stretch 
of  the  doctrine  of  estoppel,  and  a  wide  de- 
parture from  the  rules  laid  down  by  the  ear- 
lier decisions,  and  oonflrmed  by  the  modem 


authorities."  Elliott,  Hoads  &  Streets,  pp. 
669,  670.  We  adopt  the  principle  thus  de- 
clared, and  it  leads  inevitably  to  Uie  con- 
clusion that  on  the  facts  of  this  case  there 
was  no  estoppel  resting  on  the  city  of  De- 
mopolis  to  assert  the  rights  advanced  by  this 
bill ;  and  if  it  were  necessary  to  pass  on  the 
point  in  the  present  case  we  should  be  much 
inclined  to  hold  that  no  act  or  omission  to 
act  on  the  part  of  the  municipality  with  ref- 
erence to  obstructions  in  public  streets  could 
in  any  case  raise  up  an  estoppel  against  it 
to  proceed  in  the  interest  of  the  public  to 
have  such  obstructions  removed,  however 
long  they  had  been  allowed  to  remain  in  the 
street.  This  brings  us  to  the  final  conclusion 
that  the  respondents  had  originally  no  right 
to  obstruct  any  part  of  Arch  street,  or  to  use 
any  part  of  it  as  a  private  landing  or  road- 
way to  a  private  landing,  or  as  a  public 
landing  not  free  of  charge  for  the  right  to 
use  it,  and  that  no  element  of  right  has  been 
injected  into  their  claim  by  the  efflux  of 
time  or  the  duration  and  character  of  their 
occupation  and  use  of  a  part  of  the  street  as 
their  private  property. 

Several  other  questions  are  presented  by 
the  assignments  of  error.  They  are  either 
not  insisted  on  in  the  argument,  or  are  fully 
covered  by  the  exhaustive  opinion  delivered 
by  this  court  through  Mr,  Jtuttce  Somerville 
whc^  the  cause  was  here  on  demurrer  to  the 
bill ;  and,  seeing  no  reason  to  depart  from 
what  was  then  said,  we  reaffirm  that  decision 
throughout.    Dem&polis  v.  Webb,  87  Ala.  6C'«?. 

That  and  the  foregoing  opinion  embrace 
all  the  points  of  this  controversy,  and  deter- 
mine them  all  adversely  to  the  appellants, 
entitling  the  complainant  below  to  the  relief 
prayed  in  its  amended  bill,  and  granted  by 
the  chancellor ;  and  the  decree  to  that  end  u 
in  all  things  affirmed^ 
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JBdmund  L.  THORNDIKE,  Admr.,  etc,  of 
James  J.  Thorndike,  Appt^ 

John  L.  THORNDIKE. 

▲  suit  in  another  state  to  eoUeet  from  an 
Inteetate  estate  a  elaim  barred  bjr  the 


statute  of  UmltatioDB  of  the  decedent's  domloll 
but  not  of  the  state  where  the  suit  is  brought  Is 
not  inequitable  and  an  injunotion  against  it  will 
not  be  granted  by  a  court  of  his  domicil. 

t'November8,1892.) 

APPEAL  by  complainant  from  a  judgment 
of  the  Appellate  Court,  Third  District, 


JfOTS.— inunction  <ma/knilt  mit  in  foreign  juriaMO' 

turn. 

OenercAprtncipUa, 

It  was  at  first  held  that  an  injunction  doth  not 
lie  to  eetop  a  suit  In  any  foreign  parts.  Lowe  v. 
Baker,  Freem.  Ch.  125. 

And  at  no  time  will  an  injunction  lie  against  a 
«ourt  in  another  country.  Kennedy  v.  CasHlllis,  9 
«waiML813. 

But  the  later  doctrine  is  that  although  the  chan- 
cery court  cannot  act  directly  to  stop  a  suit  Im- 
properly proeecuted  In  another  country  to  deter- 
mine questions  which  ought  to  be  adjudicated 
upon  In  England,  it  will  stop  the  prosecution  of 
aooh  soft  by  granting  an  Injunction  to  operate 
directly  upon  the  penon  who  so  attempts  to  pros- 
91L.H.  A. 


ecnte  It   Yenning  v.  Lloyd,  1  DeG.  F.  A  J.  196, 29 
L.  J.  Gh.  150. 

The  power  should  not  be  exercised,  where  the 
foreign  court  has  a  concurrent  jurisdiction  which 
Is  first  aaeumed  and  exercised  over  the  subject- 
matter,  unless  there  exists  some  peculiarly  equi- 
table ground  for  so  doing.  Bellows  Falls  Bank  v. 
Rutland  ft  a  B.  Go.  28  Yt.  470. 

After  a  final  decree. 

After  obtaining  a  decree  In  one  jurisdiction* 
plaintiff  should  obtain  the  consent  of  the  court  be- 
fore Instituting  additional  proceedings  In  the 
courts  of  another  jurisdiction,  even  though  they 
are  merely  auxiliary.  Wedderbum  v.  Wedder- 
burn,  2  Beav.  206.   In  that  case  the  Injunction  waa 


See  also  34  L.  R.  A.  363;  37  L.  R.  A.  654. 
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reyeising  a  Jndgment  of  the  Circuit  Court  for 
Morgan  County  in  favor  of  complaioant  in  a 
proceeding  brought  to  enjoin  the  prosecution 
of  a  suit  in  the  state  of  New  Hampshire 


against  the  estate  of  James  J.  Thorndike,  de- 
ceased, upon  the  ground  that  an  action  upoik 
the  claim  was  barred  by  the  lUinoia  Statute  of 
Limitations.    AfflrmecU 


granted  because  permission  to  institute  the  pro- 
ceedings had  not  been  first  obtained;  but  on  appeal 
tbe  order  was  modified  so  as  to  permit  the  foreign 
proceedings  to  go  on  far  enough  to  fix  a  lien  on  the 
t'orclgn  property.   London  v.  Thompson,  i  Younge 

After  a  decree  in  one  country  refusing  relief, 
plaintiff  may  be  enjoined  from  instituting  pro- 
ceedings in  another  country  for  the  same  relief. 
Booth  V.  Leycester,  1  Keen,  579. 

Where  a  decree  has  been  passed  in  itLVor  of  one 
suing  to  recover  arrears  of  annuities  upon  estates, 
part  of  which  are  situated  in  another  country,  be 
maybe  restrained  from  prosecuting  suits  In  such 
country  upon  the  same  cause  of  action,  although 
he  might  have  recovered  iqpre  in  the  courts  of  that 
country  had  he  first  brought  his  action  there. 
Booth  V.  Leyoester,  8  MyL  &  a  i50. 

Pending  proceedingB  or  to  pmoent  Juuxuging  suits. 

In  Wharton  v.  May,  6  Ves.  Jr.  71,  which  was  a 
suit  to  Impeach  for  fraud  certain  transactions  m 
which  bonds  and  other  securities  had  been  given, 
the  court  directed  an  examination  of  the  parties 
and  papers  and  in  the  meantime  directed  that  de- 
fendants be  restrained  from  carrying  on  an  ac- 
tion in  Scotland  on  their  securities. 

The  assignee  of  a  bond  to  cancel  which  a  suit  is 
pending  on  the  ground  that  It  is  void  tiecause  given 
for  a  sum  lost  at  play  may  be  enjoined  pending  the 
former  euit  from  proceeding  to  collect  the  bond  In 
the  courts  of  another  country.  Bushby  v.  Munday* 
6  Madd.  207. 

If  It  becomes  necessary  to  go  Into  the  courts  of 
one  state  to  procure  Jurisdiction  of  a  defendant  to 
a  suit  brought  in  another  state  by  a  landlord 
against  his  tenant  for  arrears  of  rent  and  account 
of  Insurance  moneys,  etc,  collected  by  the  tenant, 
the  court  whose  aid  is  sought  may  assume  Jurisdic- 
tion of  the  whole  cause  if  the  parties  are  all  before 
it  and  the  land  in  its  Jurisdiction,  and  may  enjoin 
the  suit  first  brought,  although  the  second  suit  was 
Intended  to  be  merely  auxiliary  to  the  first  one. 
Pickett  V.  Ferguson,  45  Ark.  177, 65  Am.  Rep.  545. 

Where  there  is  a  suit  between  parties  who  reside 
in  one  state  upon  a  contract  to  be  performed 
there,  and  which  suit  is  one  eilectual  in  its  struct- 
ure to  determine  the  whole  controversy,  defend- 
ant may  bo  enjoined  firom  bringing  a  suit  in  an- 
other Jurisdiction  founded  on  the  same  cause  of 
action.    Field  v.  Holbrook,  8  Abb.  Pr.  877. 

Suits  brought  in  bad  faith  and  for  the  purpose 
of  harrassing  defendant  may  be  enjoined.  Claflln 
V.  Hamlin,  03  How.  Pr.  284. 

But  the  mere  allegation  that  a  suit  brought  in  a 
foreign  state  is  vexatious,  annoying,  and  harassing 
to  the  party  seeking  the  injunction,  and  the  refusal 
of  defendant  to  dismiss  it  on  plaintifl*s  offer  to 
give  security  to  pay  any  Judgment  recovered 
against  him,  are  not  sufficient  to  Justify  an  injunc- 
tion; but  In  case  there  ate  two  suits  pending  for 
the  same  cause  of  action,  defendant  may  be  re- 
quired to  elect  on  which  he  will  proceed.  White  v. 
Caxton  Book  Binding  Co.  10  N.  Y.  Civ.  Proc.  148. 

And  it  seems  that  tbe  mere  fact  that  a  suit  is 
pending  in  the  state  where  the  injunction  is  sought 
Is  not  sufficient  to  Justify  an  Injunction.  There 
must  be  something  in  addition,  such  as  fraud,  op- 
preBBion«a  design  to  evade  the  efl:ect  of  the  decree* 
etc. 

So  where,  after  the  commencement  of  a  suit  in 
one  state,  plaintiff  commenced  another  suit  for  the 
same  cause  of  action  in  another  state,  and-  after 
dl  L.  R.  A.- 


taking  testimony  in  the  first  suit  breaks  off  and 
proceeds  to  take  testimony  In  the  second,  there  i» 
no  Jurisdiction  in  the  first  court  to  make  an  order 
restraining  him  from  prosecuting  the  seoond  suit* 
Hammond  v.  Baker,  8  Sandf.  704. 

A  suit  between  citizens  of  one  state  upon  a  pronft- 
issory  note  which  was  begun  in  another  state  wiU 
not  be  enjoined  at  the  request  of  defendant  In  tbe- 
state  of  his  residence  in  a  suit  for  a  partnership  ac- 
counting between  the  parties  upon  his  allegation, 
that  the  note  has  been  paid  from  assets  collected  lo 
settling  the  partnership  business,  and  it  is  iocon- 
venient  for  him  to  go  to  the  foreign  state  to  de- 
fend the  suit  on  the  note.  Donnelly  v.  Morris,  d& 
N.T.aB.78. 

So  the  injunction  will  not  issue  where  the  peti- 
tioner cannot  be  made  a  party  to  the  foreign  suit 
by  any  service  of  process,  and  the  attachment  of 
its  property  situated  in  tbe  foreign  state  is  pro- 
hibited by  statute,  and  the  mere  fact  that  the  prop- 
erty is  wrongfully  attached  is  no  ground  for  the- 
injunotion.  First  Nat.  Bank  of  Kasson  v.  Ladue» 
80  Minn.  416. 

In  COM  of  deston  to  avoid  doiMstic  law$  or  contracU 

A  court  will  not  enjoin  a  suit  pending  In  another 
state  although  it  is  between  citlxeos  resident  within 
its  owif  Jurisdiction,  on  the  ground  that  the  de- 
cisions of  such  sta  re  may  differ  from  its  own.  Car- 
son V.  Dunham,  3  L.  B.  A.  808, 148  Mass.  62. 

If  a  domestic  creditor  goes  out  of  the  state  to 
avoid  a  valid  chactel  mortgage  on  railroad  rolling 
Bcock,  which  is  not  effective  in  the  state  to  whicb 
he  goes,  and  insUtutes  attachment  proceeding* 
without  making  the  mortgagee  a  party,  he  may  b» 
enjoined  from  continuing  them.  Vail  v.  Knapp» 
49  Barb.  200. 

But  in  England  it  was  held  that  an  injunction 
will  not  lie  to  prevent  English  creditors  of  an  Eng- 
lish corporation  which  has  mortgaged  a  ship  in 
England  from  following  the  ship  to  a  Jurisdiction, 
where  the  validity  of  the  mortgage  is  not  recog- 
nized, to  there  seize  It  and  subject  it  to  their  datma. 
Liverpool  Marine  Ciedit  Co.  v.  Hunter.  K  R.  4  Eg^ 
68,  affirmed,  L.  R.  8  Ch.  App.  479. 

In  that  case  the  court  decides  the  question  as 
broadly  as  it  is  stated  above,  but  the  facts  did  not 
require  a  decision  quite  so  broad.  The  attachment 
had  been  levied  and  bonds  given  to  secure  its  re- 
lease, and  the  plaintiff  sought  to  enjoin  suit  on  the 
bonds.  It  is  intimated  that  the  mortgagee  placed 
himself  in  a  worse  position  in  giving  the  bond  and 
that  he  should  have  applied  for  an  injunction  be- 
fore recognizing  the  attachment  and  tbe  injune- 
tion  proceeding  seems  to  have  been  regarded  aa 
useless  because  in  the  case  of  other  mortgagees 
who  ignored  the  attachment  proceeding  and  per- 
mitted the  ship  to  be  sold  and  to  return  home  la 
possession  of  the  purchaser,  the  court  simply  ior- 
nored  the  foreign  proceedings  so  far  as  they  af- 
fected the  mortgagee's  rights  and  charged  thesbip^ 
with  the  lien  of  their  mortgage.  Simpson  v.  Fogo,. 
1  Johns.  &  H.lB,  1  Horn.  &  M.  106,9  Jur.  N.  S.  403. 
That  was  certainly  an  easy  and  expeditious  solu- 
tion of  tbe  difficulty  but  when  the  two  cases  are 
read  together  there  appears  a  design  to  protect 
subjects  against  foreigners  whicb  might  not  be 
wise  between  state  and  state  even  if  tbe  roasionlng 
of  one  case  could  be  declared  sound  wben  tried  by 
that  of  the  other. 

It  has  been  held  that  an  injunction  may  be  is- 
sued to  restrain  proceedings  on  a  bill  of  exchange 
given  for  a  gambling  debt,  which  might  be  d^ 
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The  facts  sufncieDtiy  appear  In  tbe  opinion. 
Mmm,  Willuhin  Brown   and  Jonn  A. 
BelUbtti,  for  appellant: 
Courts  of  equity  'will,  by  injunction,  tecure 


to  an  individual  tbe  benefit  of  tbe  laws  of  the 
slate  in  wbicli  be  resides. 

Snook  7.  8/utter,  25  Obio  St.  616;  Engel  r. 
8<^uuerman,  40  Ga.  206,  2  Am.  Rep.  678;  De- 


cJ«red  TOld  by  the  courts  of  the  country  where  the 
iojunction  was  sou^rht.  PortarUnnrton  v.  Soulby, 
8  Myl.  &  K.  lOi,  ciuiuc  Campbell  v.  Houlditoh  by 
Lord  Eldon. 

But  it  was  afterwards  held  that  a  suit  brought  In 
a  foreign  country  to  recover  the  amount  alleged 
to  be  due  on  a  contract  cannot  be  enjoined  merely 
on  the  allegation  that,  by  tbe  laws  of  the  country 
where  the  contract  was  to  be  performed,  where 
plAintiir  resided,  and  where  the  injunction  is 
■ousbt,  tbe  contract  is  illegaL  Ainslie  v.  81ms,  S8 
L.J.Ch.ia8. 

It  is  somewhat  dUBcult  to  reconcile  those  two 
cases.  There  is  nothing  to  show  that  an  action  was 
already  pending  to  cancel  the  bill  of  exchange  in 
the  former  case  so  as  to  bring  it  within  the  rule 
announced  in  Bophby  v.  Munday,  6  Madd.  297,  nor 
Is  there  anything  to  show  that  tbe  bill  of  exchange 
would  not  have  been  held  void  in  Ireland,  but  there 
is  a  presumption  that  foreign  courts  will  decide  in 
accordance  with  law  and  consequently  there  must 
taaTe  been  something  to  show  that  a  recovery 
would  have  been  permitted  there  in  order  to  sus- 
tain the  injunction.  For  in  the  latter  case  the  m- 
junction  was  granted  when  it  appeared  that  evi- 
dence of  the  illegality  of  the  contract  could  not 
be  produced  before  the  foreign  court  and  that 
t  beref  ore  Justice  would  not  be  done.  From  the  two 
cases  taken  together  it  would  seem  that  if  it  Is 
made  to  appear  that  the  result  of  the  foreign  suit 
will  necessarily  be  the  avoidance  of  the  laws  of  the 
parties*  domicdl,  and  that  the  suit  Is  instituted  for 
that  purpose,  an  injunction  will  be  interposed  to 
prevent  it* 

A  citizen  of  one  state  who  has  entered  into  a 
contract  with  a  carrier  there  operating,  which 
contains  a  limitation  of  llabUity  valid  under  the 
laws  of  that  state,  will  not  be  permitted  to  sue  in 
another  jurisdiction  in  order  to  take  advantage  of 
Its  laws  holding  such  exemption  unlawfuL  Dins- 
more  V.  Nereshelmer,  32  Hun,  20i. 

If  one  makes  a  valid  agreement  not  to  bring  ac- 
tion in  another  state  for  partition  of  lands,  he  may 
be  6nj4>ined  from  violating  his  agreement.  Bow- 
Ms  V.  I>urant,  43  Hun,  318. 

bi  cose  of  foretgn  dtfendant  or  property* 

It  must  be  a  very  strong  case  which  will  justify 
the  court  of  the  country  in  restraining  a  foreigner 
domiciled  In  another  country  from  proceeding  to 
obtain  pasrment  of  debts  according  to  the  law  of 
tlie  country  in  which  he  is  domiciled.  Maolaren  v. 
Stainton,  26  L.  J.  Ch.  882. 

The  mere  preference  of  petitioner  that  the  con- 
troversy  shall  be  determined  in  his  own  state  is 
not  sufficient  to  cause  an  injunction  to  issue  against 
a  suit  in  another  state,— especially  where  defend- 
ants are  nonresidents— and  there  are  no  means  of 
compelling  obedience  to  the  injunction  order. 
Bellows  Falls  Bank  v.  Rutland  ft  B.  B.  Co.  28  VL 
€0. 

A  nonresident  defendant  will  not  be  enjoined 
from  maintaining  a  suit  in  bis  own  state,  although 
be  has  appeared  in  the  action  in  the  state  where 
tbe  injunction  Is  sought,  it  not  being  in  accord- 
ance with  Interjudidal comity  to  compel  a  nonres- 
ident defendant,  who  has  been  required  to  yield 
to  the  jurisdiction  of  an  alien  court,  to  abstain 
from  resorting  to  his  own  tribunals.  Barry  t. 
Mutual  L.  Ins.  Co.  2  Thomp.  ft  a  IS. 

Where  lands  situated  in  one  country  are  mort- 
gaiced  there,  and  a  suit  has  been  brought  in  the 
oouns  of  that  country  to  foreclose  the  mortgage, 
it  ia  contrary  to  the  rules  of  comity  of  nations  for 
21L.R.A. 


the  oourts  of  another  country  to  actively  Interfere 
between  the  same  litigants.  Norton  y.  Florenoe 
Land  ft  PubUc  Works  Go.  L.  K  7  Ch.  Div.  332. 

An  injunction  granted  on  the  ground  of  fraud 
to  restrain  a  person  resident  in  England  from 
prosecuting  a  suit  in  Scotland  to  enforce  a  legal 
security  against  lands  situated  in  that  country  waa 
dissolved  on  the  ground  that  tbe  question  might 
be  more  conveniently  litigated  and  with  a  more 
conclusive  result  in  Scotland  than  In  England* 
Jones  V.  Geddes,  1  PhlL  Gh.  724. 

An  incumbrancer  on  immovable  property  situ* 
ated  in  a  foreign  country,  who  has  instituted  fore* 
closure  proceedings  In  that  country,  will  not  be 
enjoined  from  prosecCitlng  such  proceedings,  even 
though  tbe  mortgagor  Is  a  corporation  In  process 
of  winding  up  in  England.  Moor  v.  Anglo-ltaUaa 
Bank,  L.  R.  10  Cb.  DIv.  U81. 

But  where  a  bill  has  been  filed  for  an  account 
and  to  redeem  from  a  mortgage  upon  estates  In  a 
foreign  country,  and  all  the  parties  are  before  tbe 
court,  defendants  may  be  enjoined  from  proceed* 
ing  m  the  foreign  courts  to  foreclose  until  the  pro* 
ceedings  for  redemption  are  finished.  Beckford 
V.  Kemble,  1  Sim.  ft  Stu.  7. 

Jn  adminUiralion  proeeedinga. 

In  general,  after  a  decree  under  which  oredltors 
of  a  testator  may  come  In  and  obtain  payment  of 
their  demands,-  the  court  does  not  permit  a  cred* 
itor  to  institute  proceedings  for  himself.  Carron 
Iron  Go.  v.  Maclareo,  5  H.  L.  Gas.  416. 

A  creditor  who,  after  the  usual  decree  in  an  ad- 
ministration suit  prefers  his  claim  before  the  mas- 
ter, may  be  restrained  from  subsequently  proceed- 
ing in  a  foreign  court  to  collect  it  pending  the 
administration  proceedings.  Qraluun  v.  Maxwell^ 
1  Macn.  ft  G.  71. 

If,  after  a  decree  for  the  administration  of  a  tes- 
tator^ estate  In  England  and  Ireland,  an  Incum* 
branoer  upon  the  Irish  estates  comes  In  and  brings 
his  debt,  he  will  be  restrained  from  afterward* 
procec  dag  with  a  creditor's  suit  in  Ireland.  Beau- 
champ  V.  tCuntley,  Jac.  64tt. 

Where  an  English  subject  died  domiciled  in  Eng- 
land, leaving  property  In  both  England  and  the 
Netherlands,  and  a  decree  for  administration  was 
made  In  England,  one  of  the  children  was  enjoined 
from  prosecuting  proceedings  instituted  in  the 
Netherlands  for  the  administration  of  the  personal 
estate.    Hope  v.  Garnegie,  L.  R.  1  Gh.  820. 

In  the  case  of  a  testator  who  died  domiciled  In 
England,  appointing  English  executors,  wbe 
proved  the  will  in  England,  a  suit  by  a  corporation 
doing  business  in  both  England  and  Scotland,  to 
whom  one  of  testator's  suns  and  legatees  was  m- 
debced,  against  the  executon  brought  in  Scotland 
to  reach  the  debtor's  share  of  the  property  waa 
restrained.   BallUe  v.  Baillie.  L.  B.  5  £q.  175. 

Where  after  the  institution  of  administration - 
proceedings  a  foreigner  claimed  specific  perform- 
ance of  an  agreement  by  testator  to  lease  lands  in 
a  foreign  country,  whera  It  was  not  disputed  by 
the  executors,  he  was  enjoined  from  subsequently 
prosecuting  proceedings  in  such  country  to  com- 
pel the  specific  performance.  Eustace  v.  Lloyd,  2& 
WeelE.  Bep.  ZIL 

A  foreign  creditor  cannot  be  enjoined  from  pro- 
ceeding in  the  courts  of  his  own  country  to  collect 
a  claim  against  a  decedent,  although  adminlstn*- 
tlon  proceedings  have  been  instituted  In  the  coun- 
try where  the  injunction  Is  sought.  Be  Boyse,  L. 
B.15Gh.Div.fiOL 

Chancery  cannot,  after  a  decree  for  administer* 
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^n  V.  FoHer,  4  Allon,  545,  7  Allen,  67;  VaU 
▼.  Knapp,  49  Barb.  299. 

Messrs.  Morris  on  ft  Whitlock*  for  ap- 
pellee: 

A  court  of  equity  will,  in  a  proper  case,  ex- 
■ercise  jurisdiction,  and  restrain  a  parly  from 
prosecuting  a  suit  in  a  foreign  jurisdiction, 
where  the  parties  to  the  suit  are  residents  of 
the  country  where  the  court  is  held. 

2  Story,  Eq.  Jur.  §  899;  High,  In],  p.  42, 
f  60;  Gh-eat  FaOs  Mfg.  (Jo.  v.  Worster,  23  N. 
H.  470;  Defum  ▼.  Foster,  4  Allen,  545,  7  Allen, 
«7. 

But  this  case  is  absolutely  bare  of  all  equi- 
ties. 

The  consideration  for  a  debt,  barred  by  the 
atatute  of  limitations  has  been  held  in  this  state 
a  moral  obligation  of  such  a  character  as 
would  support  a  promise  to  pay  the  same,  and 


until  the  16th  section  of  the  Limitation  Act  of 
1872  (2  Starr  &  C.  Stat.  p.  1553),  would  support 
a  promise  to  pay  and  bind  the  maker,  without 
anew  consideration. 

Marshall  ▼.  Traty,  74  III  379;  Brockman  t. 
Sieverling,  6  111.  App.  512. 

SeholfielcU  J,,  delivered  the  opinion  of 

the  court: 

The  single  question  is  here  presented  wheth- 
er the  fact  that  a  citizen  of  this  stale  is  prose 
cuting  a  suit  at  law  against  the  intestate  estate 
of  a  deceased  citizen  of  this  state,  found  in  aa- 
other  state,  upon  a  cause  of  action  which  is 
barred  by  our  statute  of  limitations,  but  which 
is  not  barred  b^  the  statute  of  limitations  in 
which  the  suit  is  being  prosecuted,  authorizes 
a  court  of  chancery  in  this  state,  having  juris- 
diction of  the  person  of  the  plaintiff,  to  enjoin 


toff  a  testator's  assets,  restrain  a  foreign  creditor 
resideot;  abroad  from  salag  for  bis  debt  In  his 
own  country,  although  the  foreiem  creditor  is  a 
corporation  wblcb  has  agents  and  property  within 
the  jurisdiction  of  the  court.  Carron  Iron  Co.  v. 
Maclaren.  6  H.  L.  Cas.  416.  reversing  Haclaren  v. 
^tainton,  15  Bng.  L.  &  Eq.  500, 2S  L.  J.  Ch.  274. 

The  proceedings  by  children  of  a  first  marriage 
In  the  courts  of  a  country  where  real  estate  is  situ- 
ated, to  which  they  would  be  entitled  under  the 
community  laws  of  that  country,  may  be  restrained 
where  there  was  a  contract  taking  such  property 
out  of  the  community  laws  and  there  is  other  prop- 
erty and  children  of  a  second  marriage  and  an  ad- 
ministration proceeding  at  testator^s  domicil,  in 
which  the  rights  of  all  the  parties  can  be  adjudi- 
cated. Bunbury  v.  Bunbury,  8  Jur.  648,  aflirmed, 
1  Beav.  818. 

Jn  inscHveney  proeeedlniffs, 

A  state  court  of  equity  may  enjoin  a  citizen  of 
that  state  from  availing  himself  of  attachment 
proceedings  in  another  state  against  a  debtor 
Against  whom  insolvency  proceedings  have  been 
instituted  in  the  former  state,  and  for  whom  an 
anigPAe  has  been  appointed.  Dehon  v.  Foster, 
4aji«u,  545.7Allen,67. 

Where  a  creditor  for  the  purpose  of  gaining  an 
advantage  over  other  creditors  in  a  bankruptcy 
proceeding  sought  to  attach  the  debtor^s  property 
in  a  foreign  cou  ntry.  a  writ  of  ne  exeat  was  granted 
against  him  to  prevent  his  going  into  the  other 
country.  Hackintosh  v.  Ogllvie,  8  Swanst.  8(0, 
«iot«. 

If  a  citizen  of  a  state,  who  knows  that  his  debtor 
residing  there  is  threatened  with  insolvency  pro- 
ceedings, and  to  anticipate  them  causes  attach- 
ment proceedings  to  be  instituted  to  reach  prop- 
erty in  another  state,  he  may  be  restrained  from 
the  continued  prosecution  of  such  proceeding. 
Cunningham  v.  Butler,  142  Mass.  47,  66  Am.  Bep. 
<67. 

But  after  creditors  residing  In  one  state  have  ac- 
<quired  a  hen  by  attachment  in  another  state  on 
property  which  f^eir  debtor,  also  residing  in  the 
former  state,  has  assigned  for  the  benefit  of  credi- 
tors, the  courts  of  his  domicil  cannot  enjoin  fur- 
ther proceedings  under  the  attachment.  Warner 
w.  Jaffray,  06  N.  Y.  248,  48  Am.  Rep.  616. 

An  injunction  will  be  granted  to  restrain  pro- 
ceedings by  an  English  creditor  in  a  foreign  court 
for  a  debt  incurred  in  England  against  the  debtor, 
who  has  filed  a  petition  there  for  bankruptcy  pro- 
ceedings* although  the  debtor  has  taken  up  his 
residence  in  the  foreign  country.  J9e  Dlstin,  24  L. 
'T.N.8.197. 
«1  L.  R  A. 


Under  the  English  statutes,  after  a  winding  up 
order  for  an  insolvent  corporation  has  been  mado 
in  England,  all  proceedings  against  the  corporation 
may  be  restrained  In  any  part  of  the  United  King, 
donu  Re  International  Patent  Pulp  Sc  Paper  Co. 
L.  R.  8  Gh.  Div.  604. 

The  creditor  of  a  bankrupt  who  has  presented  a 
claim  in  the  bankruptcy  proceedmgs  in  England 
which  has  been  rejected,  may  be  enjoined  from 
prosecuting  a  suit  in  Ireland  to  recover  the  re. 
Jected  claim.   £x  parte  Tait,  L.  B.  18  Eq.  811. 

Foreign  creditors  of  one  who  has  filed  a  petition 
in  bankruptcy  cannot  be  enjoined  from  bringing  at- 
tachment proceedings  In  their  own  country  to  reach 
assets  situated  there.   Be  Chapman,  L.  B.  15  Eq.  75w 

An  injunction  will  not  lie  at  the  suit  of  assignees 
in  bankruptcy  in  England  to  restrain  one  who  has 
not  come  into  the  English  bankruptcy  proceedings 
from  prosecuting  a  suit  in  Scotland  to  reach  land 
there  situated,  even  though  such  suit  is  frivolous 
and  desperateu    Pennell  v.  Boy,  3  De  .Q.  li.  A  G. 

14a 

Where  a  receiver  is  appointed  for  two  raOroada 
and  one  of  the  roads  brings  suit  in  a  foreign  Juris- 
diction against  the  other  to  attach  earnings  of  the 
other  which  should  come  Into  the  hands  of  the  re- 
ceiver for  the  purpose  of  locking  up  such  funds, 
the  prosecution  of  the  suit  may  be  enjoined  upon 
the  application  of  the  receiver.  Vermont  ft  C  B, 
Oo.  V.  Vermont  Cent  R.  Co.  46  Vt.  702. 

A  receiver  cannot  obtain  an  injunction  against 
the  foredoeure  In  another  state  of  a  mortgage 
upon  the  property  which  has  ben  placed  in  hia 
charge,  but  which  is  situated  there,  where  the  suit 
is  brought  merely  k)ecause  in  the  suit  the  priority 
of  certificates  issued  by  him  over  the  mortgage  is 
questioned.  Walton  v.  Grand  Belt  Ck>pper  Co.  56 
Hun,  211. 

A  counselor  of  a  foreign  court  who  is  by  courtesy 
allowed  to  appear  before  a  domestic  tribunal  in 
which  a  receiver  for  a  domestic  corporation  is  ai>- 
pointed  may  be  required  to  quash  an  attachment 
levied  by  him  in  the  state  of  his  domicil  upon 
property  of  the  corporation  there  situated  for  the 
collection  of  his  fees  in  the  suit.  Chaffee  v.  Qutd- 
nick  Ck).  18  R.  1. 442. 

A  resident  agent  of  a  foreign  corporation  may 
be  punished  for  contempt  in  causing  property 
over  which  a  domestic  court  has  appointed  a  re- 
ceiver to  be  attached  in  a  foreign  Jurisdiction  to 
collect  a  claim  due  his  principaL  Beroomb  v.  Oat- 
Un,  128  Ul.  666. 

Trustees  for  creditors  after  a  decree  for  the  exe- 
cution of  the  trusts  In  England  were  enjoined  from 
proceeding  with  a  suit  in  Ireland  having  the  same 
objects  in  view.  Harrison  v.  Gumey,  2  Jso.  ft  W. 
668. 


1:^93 


THOBNDm  y.  Thobndiks. 


75 


liim  from  further  prosecutfng  hfs  suit  at  law 
in  the  other  state.  The  court  below  difecided, 
«iid»  aa  we  tblDk,  correctly,  la  the  negative. 
The  statute  of  limitatioiu  ia  a  parely  le^l,  as 
•oontradiatiDguisbed  from  an  equitable,  defense; 
and  although  courts  of  equity  will,  ordinarily, 
«ct  in  obedience  and  in  analogy  to  the  statute 
of  limitations,  yet  tbey  will  also  in  proper 
«aae8,  interfere  in  actions  at  law  to  prevent  the 
bar  of  the  statute,  where  it  would  be  inequi- 
table and  unjust  3  Story,  Eq.  Jur.  §  1521. 
And  so  it  has  been  held  that  where  the  obliga- 
tion is  clear,  and  its  essential  character  has  not 
becD  affected  by  the  lapse  of  time,  equl^  will 
enforce  a  claim  of  long  standing  as  readily  as 
one  of  recent  origin,  as  between  the  immediate 
parties  to  the  transaction.  18  Am.  ft  Eng. 
Encyclop.  Law,  674,  note  6;  United  Statu  y. 
Alexandria,  19  Fed.  Rep.  609,  and  cases  cited; 


BeynoldBY.  Sumner,  126  111.  58, 1 L.  R.  A.  827. 

The  fact  that  the  remedy  at  law  is  barred 
here  does  not  give  even  a  legal,  much  less  an. 
equitable,  right  to  interpose  the  bar  in  the  ac- 
tion in  the  foreign  state  against  the  property 
therein.  MitehSl  y.  Shook,  72  111.  492;  Min- 
eral  Point  B,  Oo,  v.  Barron,  88  111.  8A5; 
WaboBh  22.  Ch,  y.  Dougan,  142  111.  248.  No 
case  has  been  cited,  and  we  are  aware  of 
none,  holding  that  it  is  inequitable  for  a  party 
to  prosecute  a  legal  demand  against  another 
within  any  forum  that  will  take  legal  jurisdic- 
tion of  the  case,  merely  because  that  forum 
will  afford  him  a  better  remedy  than  that  of 
his  domiciL  To  justify  equitable  interposi- 
tion in  a  case  like  the  present.  It  must  be  made 
to  appear  that  an  equitable  right  will  other- 
wise be  denied  the  party  seeking  relief. 

The  Judgment  i$  affirmed. 


Atlachment  proeeedinos, 

A  dtlaen  of  one  state  may  be  enjoined  from 
prosecutinflr  an  attachment  suit  to  another  state 
agminst  a  citizen  of  the  former  to  subject  to  the 
liayinent  of  his  claim  earnings  which,  by  the  laws 
of  that  state,  are  exempted  from  being  applied  to 
the  payment  of  such  olaim.  Snook  v.  Soetser,  25 
Ohio  St.  516. 

A  creditor  who  resides  in  the  same  state  with  his 
Alitor  may  be  eojoloed  from  proceeding  in  the 
<oonrt8  of  another  state  to  subject  to  the  payment 
of  tiis  Judgment  exempt  wages  of  the  debtor  due 
from  a  railroad  company  operating  in  both  states. 
Teager  v.  Landsley,  00  Towa,  785. 

And  the  same  is  true  with  reference  to  proceed- 
fogs  to  reach  any  exempt  property.  Hager  v. 
Adama,  70Iowu,746;  Zimmerman  v.  Franke,  81  Kan. 
«0:  Wabash  Western  R.O0.  v.  Stefert,  41  Mo.  App. 
9Sr,  Keyaer  v.  Rice,  47  Md.  208,  28  Am.  Rep.  448;  Mo- 
COD  V.  Hull.  8  L.  R.  A.  722, 77  Tex.  80;  Allen  v.  Bu- 
ebanan  (Ala.)  47  Alb.  L.  J.  Ua 

An  injunction  will  lie  to  restrain  a  resident  of 
Indiana  from  prosecuting  an  attachment  against 
another  resident  in  the  courts  of  another  state,  in 
Tiolatioo  of  a  statute  making  it  an  offense  to  send 
a  claim  out  of  the  state  for  collection  in  order  to 
evade  the  exemption  laws.  Wiiaon  v.  Joseph.  107 
Ind.400. 

Where  one  resident  of  Kansas  owed  another  a 
inst  debt  and  went  Into  Missouri  taking  personal 
property  with  him  which  was  exempt  by  the  laws 
of  Kansas,  an  injunction  was  refused  to  prevent 
at  attacbment  against  it  in  Missouri,  there  t)eing 
nothing  to  show  tbe  debtor's  ability  to  pay,  or  any 
other  circumstances  creating  an  equity  in  the  debt- 
or^ favor.    Cole  v.  Young,  24  Kan.  486l 

If  the  debtor  and  creditor  reside  in  different 
atates,  and  the  creditor  proceeds  in  the  courts  of 
the  state  of  his  domlcil  against  the  property  of  the 
debtor  there  situated,  the  courts  of  the  latter's 
domica  will  not  enjoin  the  proceedings  on  the 
ground  that  the  property  is  exempt  by  tbeir  laws, 
altbough  tbey  obtain  Jurisdiction  of  the  creditor. 
Griffith  V.  Langadale,  68  Ark.  7L 

It  is  DO  ground  for  injunction  against  at  attach- 
ment in  another  state  that  a  receiver  has  been  ap- 
pointed for  ail  assets  of  plaintiff  in  the  attachment 
proceeding,  and  that  petitioner  for  injunction 
<ioes  not  in  fact  owe  the  debt  for  which  thtfat- 
.achment  wnf  Issued.  Llghtfoot  v.  Planters  BkK. 
Co.  S8  Ga. !!«.  ^^ 


In  divorce  tuUs. 

A  defendant  in  a  divorce  suit  may  be  enjoined 
from  prosecuting  a  siioeequent  suit  in  another 
state  for  a  divorce  which  he  intends  to  press  to 
Judgment,  before  the  former  is  terminated  where 
all  the  witnesses  are  in  the  former  state  and  the 
wife  is  not  pecuniarily  able  to  defend  a  suit  in  the 
other  state.    Kittle  v.  Kittle,  8  Daly,  72. 

Before  coneuL 

An  tnjunofclon  may  be  issued  to  prevent  the  proa- 
ecution  of  a  suit  before  an  American  consul 
abroad,  where  he  has  no  Jurisdiction  of  the  pro- 
ceeding.  Dainese  V.Allen,  8  Abb.  Pr.N.&2UL 

Bide  in  ease  of  state  eourta^ 

After  suits  are  commenced  in  one  of  the  states, 
it  is  inconsistent  with  interstate  comity  that  thehr 
prosecution  shall  be  controlled  by  the  courts  of  an- 
other state.  Harris  v.  Pullman,  84  IIL  20, 25  Anu 
Rep.  416. 

80  an  injunction  will  not  Issue  to  restrain  a  pro- 
ceeding already  pending  in  the  courts  of  a  sister 
state.  Oarroll  v.  Farmers  is  M.  Bank,  Harr.  (Mich.) 
m:  Lockwood  v.  Nye,  2  Swan,  S15, 68  Am.  Deo.  70. 

Commencing  a  suit  in  a  sister  state  may  be  en- 
Joined,  but  the  prosecution  of  one  already  com- 
menced will  not  be.  Mead  v.  Merritt,  2  Paige,  402, 
9  L.  ed.  968;  WUllams  v.  Ayrault.  81  Barb.  864. 

If  the  court  has  tbe  power,  it  must  be  a  very 
special  case  which  wiU  induce  it  to  break  over  the 
rule  of  comity  and  of  policy  which  forbids  the 
granting  of  an  injunction  to  stay  proceedings  in  a 
suit  which  has  already  been  begun  In  a  court  of 
competent  Jurisdiction  in  a  sister  state.  Burgess 
V.  Smith,  2  Barb.  Ch.  276. 5  L.  ed.  642. 

There  are  exceptions  to  the  rule,  and  when  a  case 
is  presented  fairly  constituting  such  exception,  ex- 
treme delicacy  should  not  deter  the  court  from 
controlling  the  conduct  of  a  party  within  its  Juris- 
diction to  prevent  oppression  or  fraud.  Vail  v. 
Knapp,  49  Barb.  200. 

Such  injunctions  are  not  prohibited  by  the  United 
States  Constitution.  Cole  v.  Cunningham,  183  U. 
S.  107,88L.ed.588. 

As  to  injunctions  between  state  and  federal 
oourts,  see  note  to  Gsrson  v.  Dunham,  8  L.  R.  A.  20IL 
148  Mass.  51.  aRFT 
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Frank  WILCOX 

a88ia.87a> 

t«  Neiflifl^enoe  of  {Mtrento  or  others 
mtaMdlng  in  looo  parentUi  cannot  be 
imputed  to  a  child  of  tender  yeara  to  as  to 
support  the  dfefense  of  oontrlbutory  neffligenoe 
in  bis  suit  for  damages. 

8.  A  child  six  yeam  old  cannot  be  held 
negli^nt  in  failing  to  see  and  avoid  a  cal)le 
car  comin^r  from  the  other  direction  as  he  passes 
behind  a  oar  on  anothei  track. 

iWWdn^  J.,  dfsaenetj 

aunelMSOLn 

APPEAL  by  defendant  from  a  ludgns^nt  of 
the  Appellate  Court,  First  Deparlment, 
affirming  a  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defend- 
ant's negligence.  Affirmed.  ^ 
The  facts  are  stated  in  the  opinion. 
Mr,  G.  M.  Hardy,  for  appellant: 

<This  is  the  second  opinion  which  has  been  deliv- 
ered in  this  case.  The  declPion  in  su  pport  of  which 
the  first  opinion  was  written  reversed  the  case,  8 
L.  R.  A.  4M.  A  petition  for  rehearing  was  then 
granted,  after  which  the  opinion  given  herewith 
was  filed.  Subsequently  the  appellant  filed  a  peti- 
tion for  a  second  rehearing,  which  was  finally  de- 
nied. 


It  is  a  question  of  fact,  for  the  Jury  to  de- 
termine from  the  evt<ience,  whether  a  per80i> 
receiving  an  inlury  from  the  alleged  negligence 
of  another,  and  who  sues  to  recover  therefor, 
has  exercised  proper  caro  and  caution  on  hi» 
part,  and  not  one  of  law. 

Pennsf^tvania  Go,  ▼.  Frana,  112  HI.  898. 

In  instructions  to  the  jury  when  neglisrence 
is  the  gist  of  the  action,  it  is  the  duty  of  the 
court  to  define  negligence  and  tell  the  jury 
what  it  is  in  law,  and  leave  them  to  find  the 
facts,  and  determine  whether  or  not  they  sup- 
port the  charge  under  such  definition.  All 
inferences  arising  from  the  existence  of  facta 
proved  should  be  drawn  by  the  jury,  and  not 
by  the  court. 

James  v.  Johnson,  13  HI.  App.  S86. 

Whether  a  child  has  been  guilty  of  contrib- 
utory negligence  or  not  presents  an  issue  of 
fact. 

CAicoffo  T.  Ketfe,  114  111.  223,  56  Amu  Rep. 
860;  Chicago  db  A.  R.  Co.  v.  Murray,  63  lU. 
836;  Chicago,  E.  L  dk  P,  R.  Co.  v.  Eininger^ 
114  III.  79;  Chicago  dh  A.  R  Co.  v.  Becker,  7* 
ni.  82. 

Messrs.  Charles  E.  Pope  and  E.  F.  Maa- 
teraon,  for  appellee: 

The  parent's  contributory  negligence  doca 
not  cut  off  the  child's  claim  for  an  injury. 

Cooley,  Torts,  2d  ed.  820,  note  1;  Bishop, 
Non-Cont.  L.  588,  note  1;  Robinson  y.  Gone,  2^ 
Vt.  213,  54  Am.  Dec.  67;  Chicago  City  R,  Oo. 
Y.  Robinson,  4  L.  R.  A.  126,  127  111.  9. 

If  the  parents  were  not  guilty  of  negligence, 
as  the  child  was  too  young,  in  the  sight  of  the 
law,  to  be  negligent,  the  only  question  that 


Note.— OontrC^mtory  neglifience  of  parent  or  Cfus- 
todian  as  a  bar  to  action  by  chad  for  ncffiigent  if^ 
juries. 

There  are  two  classes  of  oases  In  which  the  ques- 
tion of  the  negligence  of  the  parent  or  guardian  as 
a  hor  to  the  ohlld^s  action  lias  been  discussed: 
1.  Where  the  parent  was  present  at  the  time  of  the 
Injury  and  his  negligence  actively  contributed  to 
the  accident.  &  Where  the  negligence  of  the  par- 
ent might  be  regarded  as  merely  passive,  as  where 
he  did  not  exercise  sufBdent  care  to  keep  the  child 
out  of  danger. 

With  possibly  two  exceptions  the  courts  of  the 
same  jurisdiction  have  not,  in  actually  deciding 
cases,  imputed  negligence  in  eitber  class  when 
they  refused  to  la  the  other.  The  rule  quite  uni- 
formly is  to  Impute  the  negligence  in  both  classes 
or  neither.  But  in  deciding  a  case  belonging  to 
either  class  it  has  been  common  for  the  courts  to 
call  attention  to  the  distinction  between  the  two 
elasses  and  to  expressly  disavow  any  Intention  to 
intimate  what  rule  might  be  adopted  in  the  other 
class  should  a  case  In  that  class  arise.  There  seems 
to  be  no  good  reason  for  the  distinction  and  In 
many  of  the  oases  arlsmg  under  the  first  class  the 
parent  was  really  responsible  for  the  injury  so  that 
there  could  be  no  recovery  against  the  stranger 
even  In  the  absence  of  the  doctrine  of  imputed 
negligence.  The  other  cases  of  that  class  in  which 
negiifrence  has  been  imputed  have  for  the  most 
part  been  decided  either  by  courts  which  have 
adopted  the  doctrine  In  all  cases  or  by  those  where 
cases  of  the  second  class  have  not  arisen. 

Where  the  parenfs  neglioence  actively  eontrUmted. 

A  recovery  by  the  child  in  this  class  of  cases  Is 
denied  in  England,  Massachusetts,  New  York,  Min- 
nesota, Delaware,  and  possibly  in  Michigan  and 
Missouri,  although  the  decisions  of  those  states 
21  L.  R.  A. 


leave  the  matter  in  doubt.  Becovery  Is  permitte<^ 
in  Ohio  and  possibly  in  Pennsylvania  and  Texas. 
The  other  states  are  not  committed  to  either  doo> 
trine. 

Where  a  child  and  its  grandmother  went  to  a  sta* 
tion  to  take  a  train  and  both  were  injured  while- 
attempting  to  cross  the  track  through  the  negli- 
gence of  the  company  and  the  grandmother,  th& 
child  was  held  not  entitled  to  recover  on  the- 
ground  that  it  was  so  identified  with  the  grand* 
mother  that  an  action  could  not  be  maintained  by 
it  in  view  of  her  negligence.  Waite  y.  North  East- 
em  R.  Ck).  1  EL  BL  &  El.  719.  : 

If  a  father,  after  learning  that  gas  is  escapingr 
from  pipes  in  the  street  in  front  of  the  house  in. 
such  a  way  as  to  be  dangerous  to  its  inmates,  pur* 
mits  them  to  remain  in  the  house  and  neglects  to 
notlfy  the  gas  company  to  repair  the  pipes,  hia 
child  injured  by  the  gas  cannot  recover  for  the  in- 
jury from  the  company.  RoUy  v.  Boston  Oas- 
Light  Co.  8  Gray,  1)38.  d9  Am.  Dec.  288. 

If  a  father  takes  his  child  In  his  arms  and  negli- 
gently attempts  to  alight  from  a  moving  train,  lila* 
negligence  is  that  of  the  child  so  as  to  preclude  it 
from  recovering  for  an  Injury  thereby  received^ 
although  the  company  was  also  guUty  of  negU* 
gence.    Morrison  v.  Erie  B.  Go.  66  N.  Y.  8Q& 

Where  a  father  having  a  child  with  him  in  a. 
wagon  drives  over  an  unsafe  place  in  the  road 
whereby  the  child  is  jolted  off  from  the  wagon  and 
Injured,  the  negligence  of  the  father  is  imputed  to- 
the  child.    Doran  v.  Troy,  88  N.  Y.  Week.  Dig.  830. 

Where  the  child^s  parents  permitted  him  to  be 
injured  on  a  ferry  boat  by  standing  too  dose  ti>- 
the  gates  a  recovery  was  denied.  Schlndler  y. 
Lake  Erie  ft  W.  R.  Go.  1 N.  Y.  S.  R.  289. 

A  ship-owner  Is  not  liable  for  injuries  to  an  In- 
fant passenger  who  is  allowed  to  roam  at  will  about 
the  ship  and  who  goes  where  he  has  no  right  to  b^ 


See  also  26  L.  R.  A. 
728 :  43  L.  R.  A.  108. 


553;    28   L.    R.  A.  486;  36  L.  R,  A.  215,  812;  41  L.  R.  A. 
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can  artee  is  the  qaestlon  of  the  negllgeDce  of 
the  defendant. 

Chicago,  8t.  L.  db  R  B.  Co,  v.  Wt^,  118 
Dl.  575. 

If  the  child  was  in  the  ezercifle  of  ordinary 
care  and  prudence,  the  negligence  of  the 
parents  was  immateriaL 

Chicago  City  R.  Co,  ▼.  Robituon,  supra. 

Ke^ligenoe  of  parents  cannot  be  imputed  to 
infants. 

Bishop,  NonCont.  L.  §§  681-588.  591; 
Whart.  Neg.  §§  810-814;  1  Shcarm.  &  Redf. 
Keg.  ^  78;  Beach,  Neg.  §§  40-15;  Cooley, 
Torts,  2d  ed.  p.  818. 

Bailey*  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  on  the  case,  broufi:ht  br 
Frank  Wilcox,  an  infant,  by  his  next  friend, 
against  the  Chicago  City  Railway  Company, 
to  reooYer  damages  for  a  personal  injury. 
The  declaration  alleges  that,  on  the  24th  day 
of  June,  1887,  the  plaintill  was  passing  along 
Harmon  court  in  the  city  of  Chicago  at  its 
crossing  over  the  defendant's  railway  on 
Wabash  ayenue:  that  the  defendant  by  its 
servants,  was  then  and  there  running  on  said 
railway  a  train  of  cars  drawn  by  cables  run- 
ning underneath  the  surface  of  said  avenue, 
and  that  while  the  plaintiff,  with  all  due 
care,  was  passing  alon^  Harmon  court  at  said 
railway  crossing,  the  defendant,  by  its  serv- 
ants, so  carelessly  and  negligently  managed 
and  controlled  said  train  oi  cars,  without 
slackening  the  speed  thereof  or  ringing  a 
bell,  that  said  train  ran  upon  and  struck  the 


plaintiff  with  great  force  and  violence  and 
so  bruised  and  injured  one  of  his  legs  as  to 
render  it  necessary  to  amputate  the  same, 
thus  rendering  him  a  cripple  for  life.  The 
defendant  pleaded  not  guilty,  and  on  trial 
the  jury  found  a  verdict  for  plaintiff  and  as- 
sessed his  damages  at  115.000,  and  for  that 
sum  and  costs  the  plaintiff  had  judgment. 
On  appeal  to  the  appellate  court  said  judg- 
ment was  affirmed,  and  by  a  further  appeal 
the  record  is  now  brought  to  this  court  for 
review. 

The  plaintiff  at  the  time  he  was  injured 
was  a  child  only  six  years  of  age,  and  was 
living  with  his  rather  and  step-mother  on  the 
south  side  of  Harmon  court  a  few  feet  east  of 
the  comer  of  Wabash  avenue.  The  evidence 
tends  to  show  that  just  before  the  time  of  hU 
injury  he  was  on  the  south-west  comer  of 
Wabash  avenue  and  Harmon  court  playing 
with  two  other  boys  and  tliat  his  step-mother 
had  come  out  of  her  house  and  was  standing 
on  the  comer  on  the  opposite  side  of  Wabash 
avenue ;  that  as  she  came  out  to  the  corner  the 
plaintiff  called  to  her  and  asked  her  if  she 
wanted  him  to  which  she  replied :  •*No  you 
can  stay  there ;"  that  an  acquaintance  of  An, 
Carroll  coming  along,  she  conversed  with 
her  for  a  few  minutes,  and  then  turned  to  go 
back  to  her  house,  and  as  she  did  so,  the 
plaintiff  called  out  **  Mamma,  wait,  I  am 
coming;**  that  she  thereupon  stopped  and 
stood  waiting  for  the  plaintiff,  and  as  she 
did  so,  she  saw  a  train  of  cable  cars  ap- 
proaching from  the  north  and  motioned  to  the 
plaintiff  to  wait  until  it  had  passed,  which 


and  is  injured,— especially  if  the  defendant  had  ex- 
ercised reaaoaably  sufflotent  precaution  to  guaid 
against  liability  to  accident  from  the  machinery 
which  caused  the  accident.  The  Buiflrundia,  29 
Fed.  Bep.  4tfi. 

The  neffligence  of  the  parent  In  walking  with  the 
child  on  the  railroad  track  is  imputed  to  tbe  child. 
Grethea  v.  Chioaffo,  M.  ft  St.  P.  B.  Oo.  XS  Fed.  Bep. 

eoe. 

In  Kyne  T.  WOmington  ft  N.  B.  Ck>.  (Del.)  May 
n,  1888,  the  court  seems  to  approve  the  doctrine 
that  if  the  injury  was  received  by  the  child  while 
In  a  carriage  with  its  father  and  under  his  actual 
controi  the  child  will  be  alfected  by  his  negligence 
ooDtributing  towards  the  injury,  but  there  is  much 
to  tbe  language  of  the  Judge  which  tends  to  sbow 
that  in  that  case  tbe  father  was  to  blame  for  the 
accident. 

In  Apeey  v.  Detroit,  K  ft  N.  B.  Co.,  88  Mich.  488, 
a  father  and  son  were  killed  at  a  railway  croasiog, 
and  in  an  action  for  the  death  of  the  son  the  court 
discussed  the  question  of  the  negligence  of  the 
father,  and  held  that  he  wss  guilty  of  such  con- 
tributory negligence  as  would  bar  recovery  in  the 
action. 

If  a  ohUd  of  tender  years,  in  the  presence  of  its 
father  and  by  his  direction  imdertakes  to  cross  a 
railroad  track  and  is  injured  in  the  attempt,  any 
negligence  of  which  the  father  may  be  guilty  in 
glviog  the  directions  is  imputed  to  the  child  in  an 
action  by  it  to  recover  for  tbe  injury.  StiUson  y. 
Hannibal  ft  St.  J.  B.  Co.  e7  Mo.  676. 

Bat  in  a  later  case  the  court  said  in  the  StiUson 
Case  the  facts  were  that  the  negligence  of  the 
father  and  not  of  defendant  was  the  proximate 
cause  of  the  injury.  Winter  v.  Kansas  City  Gable 
B.CO.  6  L.  B.  A.  S88, 90  Mo.  500. 

Tlie  tiiild  is  not  to  be  charged  with  the  negligence 
of  its  parent  in  attempting  to  take  it  from  one  car 
n  UR.  A. 


to  another  of  a  moving  train.  Cleveland,  0.  C.  ft  I» 
B.  Co.  V.  Manson,  80  Ohio  St.  4^1. 

The  negligence  of  the  father  in  driving  a  wagon, 
is  not  to  be  imputed  to  a  child  aui  jurU  riding  with 
him.    St.  Clair  Street  B.  Co.  v.  Eadle,  48  Ohio  St.  OL 

That  a  person  who  takes  a  child  of  tender  years 
in  her  arms  for  tbe  purpose  of  protection  Is  guilty 
of  negligence  which  contributes  to  the  injury  of 
tbe  child  will  not  prevent  a  recovery  by  the  child 
against  one  also  negligent  for  the  resulting  in- 
juries,—especially  where  such  person  was  not 
charged  with  the  duty  of  protecting  the  child. 
North  Pennsylvania  B.  Go.  v.  Mahoney,  57  Pa.  187. 

The  negligence  of  the  father  in  failing  to  send  a 
second  telegram  for  a  doctor  after  the  child  is  hurt 
will  not  bar  an  action  by  the  child  against  the  tel* 
eerraph  company  for  failure  to  transmit  and  deliver 
the  Urst  one.  Western  U.  Teleg.  Go.  t.  Hoffman 
(Tex.)  March  24, 1891. 

NefM^nce  .In  permittin(fTth§  ehUd  to  stray  Mo    , 
danger,  ' 

The  doctrine  of  imputed  negJlgence  in  this  class 
of  cases  originated  with  Harcfleld  v.  Boper,  81 
Wend.  680,  84  Am.  Dec.  278.  If  public  policy  re- 
quires a  continuance  of  the  d9ctrlne  there  should 
certainly  be  a  readjustment  of  the  reasoning  on 
which  it  is  based  for  the  reasoning  by  which  the 
conclusion  in  Hartfleld  v.  Boper  was  reached  has 
been  subjected  to  such  criticism  that  it  is  very 
badly  shaken,  and  it  would  seem  that  that  case 
could  no  longer  be  relied  upon  as  authority  in 
Jurisdictions,  where  the  courts  are  not  already 
committed  to  the  doctrine,  but  that  such  courts 
must  Jufitifv  H  I  Ik-  doctrine  by  a 

new  line  of  reasoning.  For  an  example  of  such 
criticism,  see  the  remarks  of  Beasley,  Oh.  J.^  In 
Newman  v.  Phllllpsburgb  Horse  Car  R,  Go.,  8  L.  B. 
A.  842, 6S  N.  J.  L.  .440.4^  Moreover,  the.tenden<7  of 
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he  did ;  that  as  it  passed,  the  plaintiff  walked 
around  the  rear  end  of  it,  and  was  immedi- 
ately struck  by  another  train  coming  from 
the  south,  and  received  his  injury. 

The  only  material  questions  in  the  case 
open  for  consideration  here,  arise  upon  the 
third  instruction  given  to  the  jury  at  the 
instance  of  the  plaintiff,  which  was  as  fol- 
lows: 

**  The  court  instructs  the  jury  for  the  plain- 
tiff, that  if  they,  from  the  evidence,  believe 
that  the  parents  are  working  people,  and 
that  the  father  was  not  present  at  the  time 
of  the  accident,  and  that  the  mother  was  at- 
tending to  her  usual  occupation  in  attend inc^ 
their  little  store  on  Harmon  court,  in  such 
event  the  law  does  not  require  that  persons 
in  their  station  of  life  shall  keep  constant 
watch  over  their  children,  nor  can  Uie  want 
of  such  care  be  imputed  to  them  as  negligent 
conduct,  nor  can  negligence  be  imputed  to 
the  child,  on  account  of  its  age,  he  being 
seven  years  of  age,  or  about  that  at  that 
time." 

This  instruction  incorrectly  assumes  that 
the  plaintiff,  at  the  time  of  his  injury,  was 
one  year  older  than  he  really  was.  The  trial 
was  in  November,  1888,  and  the  evidence  is 
that  he  was  seven  years  of  age  the  preceding 
June,  which  would  make  him  but  six  years 
of  age  June  24,  1887,  the  date  of  his  inju^. 
But  this  erroneous  assumption  was  more  la- 
▼orable  to  defendant  than  the  evidence  war- 
ranted, and  therefore  affords  the  defendant 
no  just  ground  of  complaint. 

The  instruction  also,  while  holding  that 


under  the  facts  supposed,  the  negligence  of 
the  plaintiff's  parents  cannot  be  imputed  to 
him,  seems  to  be  based  upon  the  tacit  as- 
sumption that  under  proper  circumstances^ 
the  rule  of  imputed  negligence  might  apply. 
This  assumption,  if  erroneous,  was  not  prej- 
udicial to  the  defendant,  as  the  defense  i» 
based  upon  the  assertion  of  that  rule,  as  well 
as  the  assumption  that  it  should  be  applied 
under  the  facts  in  this  case.  The  instruction 
then,  so  far  as  this  portion  of  it  is  concerned, 
is  free  from  any  valid  objection  whicli  tbe- 
defendant  can  urge,  if  it  can  be  shown,  ei- 
ther that  under  the  facts  supposed  the  neeli- 
gence  of  the  plaintiff's  parents  cannot  be  im- 
puted to  him,  or  that  the  doctrine  of  imputed 
negligence  can  have  no  application  to  a  case 
of  this  character.  We  prefer  to  consider  the 
latter  of  these  two  propositions,  and  the 
question  then  is,  whether  the  negligence  of 
the  plaintiff's  parents,  even  if  such  negli- 
gence is  proved,  can  be  imputed  to  the  plain- 
tiff so  as  to  be  available  in  support  of  the 
defense  of  contributory  negligence. 

Upon  this  question  the  decisions  of  the 
courts  of  the  various  states  are  very  much 
in  conflict  The  leading  case  among  those 
which  hold  that  the  negligence  of  a  parent, 
custodian,  or  one  in  loco  parerUis,  should  be 
imputed  to  a  child  not  capable  of  caring  for 
his  own  safety,  is  Ha/rtfiM  v.  Uoper,  21 
Wend.  615,  84  Am.  Dec.  278,  decided  by  the 
supreme  court  of  New  York  in  1839. 

In  that  case  the  plaintiff,  a  child  about  two 
years  old,  was  alone  in  a  traveled  portion  of 
a  highway  some  distance  from  any  house. 


the  reoent  oases  to  to  depart  from  that  ease.  While 
only  a  short  time  a^  the  authority  on  the  subject 
was  quite  eveuly  balanced  the  courts  which  have 
recently  bad  occasion  to  consider  the  question  have 
quite  uniformly  refused  to  impute  negligence,  so 
that  now  the  authority  on  that  side  greatly  pre- 
ponderates. 

The  states  which  follow  Hartfleld  v.  Roper  are 
Calif omia,  Indiana,  Maine,  Massachusetts,  Min- 
nesota and' New  York. 

The  states  which  have  repudiated  that  doctrine 
are  Alabama,  Connecticut,  District  of  Oolumbia, 
Georgia^  Illinois,  Iowa,  Louisiana,  Michigan,  Mis- 
sissippi, Missouri,  Nebraska,  New  Hampshire,  New 
Jersey,  Ohio,  Pennsylvania,  Tennessee,  Texas,  Ver- 
mont, Yhrginla. 

Kansas,  Maryland,  and  Wisconsin  have  not  defi- 
nitely adopted  either  view  but  all  three  seem  in- 
clined towards  the  recognition  of  the  doctrine  of 
Hartfleld  v.  Roper,  although  neither  may  in  fact 
adopt  that  doctrine  when  the  necessity  for  deci- 
sfoD  arises. 

The  following  are  the  decisions  which  have  been 
made: 

Callfomia. 

There  can  be  no  recovery  if  the  negligence  of  the 
parent,  or  person  standing  in  loco  parentiB  mate- 
rially and  proximately  contributed  to  the  injury, 
even  though  such  contribution  to  simply  in  per- 
mitting the  child  to  stray  into  danger.  Meeks  v. 
Southern  Paa  R.  Oo.  68  GaL  60S. 

Xndiaiuw 

If  the  fault  or  negligence  of  the  parents  or  other 
persona  having  custody  of  the  child  caused  or  con- 
tributed to  the  injury,  as  by  unnecessarily  expos- 
ing him  to  known  danger,  it  will  bar  an  action  by 
the  child's  personal  representative,  unless  the  In- 
21  L.  R.  A. 


Jury  was  willful.  Pittsbuigh,  Fu  W.  &  C.  iK.  Ck>. 
V.  Vining,  27  Ind.  518, 92  Am.  1>ec.  809;  Lafayette 
3e  I.  R.  Co.  V.  Huffman,  28  Ind.  287, 02  Am.  Dec  818. 
There  can  be  no  recovery  if  the  accident  would 
not  have  occurred  without  a  certain  amount  of 
blamable  negligence  on  the  part  of  the  plaintiff^ 
and  tb  to  whether  the  fault  to  that  of  the  child  itself, 
or  of  the  person  under  whose  Immediate  care  it  la. 
Hathaway  v.  Toledo,  W.  &  W.  R.  Co.  46  Ind.  2S. 


If  a  child  to  of  too  tender  an  age  to  go  on 
the  streets  without  the  attendance  and  super- 
vtoion  of  those  having  him  In  charge,  their  negli- 
gence and  want  of  due  care  will  have  the  same  ef- 
fect in  preventing  the  maintenance  of  an  action 
for  an  injury  occasioned  by  the  negligence  of  an- 
other as  would  the  infants  want  of  care  if  he  wore 
an  adult.  Brown  v.  European  1^  N.  A.  R.  Co.  58 
Me.  384. 

The  negligence  of  a  father  in  permitting  a  ditch 
which  has  been  opened  by  hto  landlord  between 
hto  house  and  the  closet  to  remain  oi>en  for  an  un- 
reasonable time  will  so  affect  hto  minor  child  as  to 
prevent  a  recovery  by  the  child  from  a  third  per- 
son in  case  she  falto  into  it  and  to  injured  while  at- 
tempting to  return  from  the  closet  to  the  house 
after  dark.    Leslie  v.  Lewtoton,  02  Me.  468. 

MaBBachuBetts. 

In  the  case  of  a  young  child,  the  negligence  of  a 
parent,  or  other  person  to  whose  oare  the  child  is 
intrusted,  has  the  same  effect  in  preventing  the 
maintenance  of  an  action  for  an  injury  occasioned 
by  the  negligence  of  another  that  hto  own  want  of 
due  care  would  have  if  the  plaintiff  were  an  adult. 
Wright  V.  Maiden  &  M.  R.  Co.  4  Allen,  283. 

If  a  child  to  bitten  by  a  dog,  he  cannot  recover 
for  the  injury  from  the  owner  of  the  dog  if  hto 
mother  did  not  exercise  that  oare  and  watchfulness 
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Chicago  Ctpy  R.  Co.  t.  Wilcox. 


Tlie  defendant  was  driving  a  Blefgh,  and  the 
child  was  run  over  by  the  horses  and  injured 
before  the  defendant  or  any  of  those  in  the 
sleiirh  saw  him.  The  plaintiff  having  re- 
covered a  verdict,  a  new  trial  was  granted 
on  the  grounds,  first,  that  the  evidence  failed 
to  show  negligence  on  the  part  of  the  defend- 
ant, and,  second,  that  negligence  on  the  part 
of  the  plaintiff's  parents  was  clearly  shown. 
The  court  held  that  although  the  child,  by 
reason  of  his  tender  age,  was  incapable  of 
using  that  ordinary  care  which  is  required 
of  a  discreet  and  prudent  person,  the  want 
of  such  care  on  the  part  of  his  parents  fur- 
nished the  same  answer  to  an  action  by  the 
child  as  would  the  omission  of  such  care  by 
the  plaintiff  himself  in  an  action  by  an  adult. 
The  reasoning  of  the  court  embodied  in  an 
elaborate  opmion  by  Mr,  Juiiiee  Cowen  is, 
in  subetanoe.  that  the  custody  of  the  child 
was  confided  by  law  to  its  parents,  that  said 
child  could  not  be  exposed  as  it  was  in  that 
case  without  gross  negligence ;  that  an  adult 
injured  by  a  collision  could  not  recover  if 
he  had  contributed  to  the  injury ;  that  the 
same  rule  was  aoplicable  to  children  and 
could  be  enforced  only  by  requiring  care 
from  those  who  have  them  in  custody ;  that 
an  infant  is  not  »ui  juris,  but  belongs  to  his 
custodian;  that  the  custodian  is  his  agent 
and  the  custodian's  neglect  is  therefore  his 
neglect.  The  rule  thus  established  has  been 
adhered  to,  with  slight  modifications,  by 
the  courts  of  New  York,  and  has  also  been 
adopted  by  the  courts  of  several  of  the  other 


states,  and  Is  usually  known  as  the  New 
York  Rule. 

What  is  known  as  the  English  rule  is  de- 
clared in  Waite  v.  North-Eastern  B.  Co.,  t 
El.  Bl.  &  El.  719.  In  that  case  the  plain- 
tiff, an  infant  about  five  years  old,  was  in 
charge  of  his  grandmother,  who  purchased 
tickets  for  both  at  a  station  with  the  inten- 
tion of  taking  the  train  to  another  point  on* 
said  line  of  railway.  In  crossing  the  track 
to  reach  a  platform,  they  were  run  down  by^ 
a  train  under  circumstances  of  concurrent 
negligence  on  the  part  of  the  grandmother 
and  the  servants  of  the  companv.  The  grand- 
mother was  killed  and  the  plaintiff  seriously^ 
injured.  The  court,  in  holding  that  no  re- 
covery could  be  had,  repudiated  the  idea  that 
there  was  any  relation  between  the  plaintiff* 
and  his  grandmother  akin  to  that  of  princi- 
pal and  agent,  but  placed  its  decision  upon 
the  theory  that  he  and  she  were  identified 
the  same  as  though  he  had  been  in  her  arms. 
The  decision  turned  upon  the  leeal  identity 
between  the  infant  plaintiff  ana  his  custo- 
dian, and  did  not  go  beyond  that  class  of 
cases  in  which  the  parent  or  custodian  i» 
present  and  controlling  the  infant  at  the  time 
of  the  injury. 

In  this  country,  in  many  of  the  states,  the- 
rule  establishea  b^  HartlUld  v.  Roper,  ha» 
been  seriously  criticised  and  condemned. 
The  leading  case  in  which  that  rule  is  re- 
pudiated, and  in  which  is  established  what 
has  sometimes  been  called  the  Vermont  Rule, 
is  Bobimon  v.  Cone,  22  Yt.  218,  64  Am.  Dec* 


overbim  whlchapenon  of  mature  years  ha  vlnir 
tiie  custody  of  Buoh  a  child  and  standlaff  in  the  re- 
lation to  tt  which  she  did  ordhiarily  would.  If  such 
want  of  watchfulness  on  her  part  contributed  to 
the  injuxy.    Munn  v.  Eteed,  4  Allen,  4SSL 

If,  before  the  accident  happened,  the  father 
eeaaed  to  take  suitable  care  of  the  child  and  such 
ncirUsenoe  contributed  to  produce  the  injury,  the 
child  cannot  recover.   Casllahan  v.  Bean,  9  Allen, 

That  the  parents  negligence  would  bar  the  ohild^s 
ijflrbt  of  recovery  Is  assumed  in  Lovett  v.  Salem  9t 
&  B.  B.  Co.  0  Allen,  5S7;  Carter  v.  Towne.  98  Mass. 

187.96  Am.  Dec.  08S;  Mulilsun  v.  Curtis,  100  Mass. 

512. 97  Am.  Bee.  121;  McGeary  v.  Eastern  B.  Co.  185 
]fan»  868:  O'Connor  v.  Boston  &  L.  B.  Co.  185  Mass. 
SSe;  Messenger  v.  Bennie,  187  liass.  197, 60  Am.  Hep. 
296c  Blias  v.  South  Hadley,  14A  Mass.  91;  ColUns  v. 
South  Boston  B.  Co.  Itf  Mass.  801, 66  Am.  Bep.  67r«. 

To  mamtatn  the  action  plaintUT  must  show  that 
no  negligenoe  of  the  mother  contributed  to  the  in- 
jury.   Gibbous  V.  Wiiliams,  186  Mass.  886w 

If  the  custodian  was  ffuOty  of  negligence,  that 
negligence  is  imputed  to  the  child.  Casey  v.  Smith, 
9  JL  B.  A.  2S0,  US  MaaB.804. 


The  consequence  of  negligence  on  the  part  of 
the  parent*  or  other  person  having  charge  of  an 
lofiBnt  non  suC/urteand  himself  incapable  of  negli- 
gence, is  imputed  to  the  Infant;  the  infant  being  non 
flufiurltand  having  in  law  a  keeper  to  whose  discre- 
tion in  the  care  of  his  person  he  has  confided,  the 
negligence  of  such  custodian  must,  as  regards  third 
persons,  be  held  in  law  the  negligence  of  the  infant. 
PftzgenUd  v.  St.  Paul,  H.  ft  M.  B.  Co.  29  Minn.  886, 
4SAm.Bep.21& 

Vew  York. 

Where  a  cliild  of  such  tender  years  as  not  to  pos- 
sess sufficient  discretion  to  avoid  danger  is  permlt- 
2lL.aA« 


ted  by  his  parents  to  be  In  a  public  highway  with- 
out any  one  to  guard  him,  and  is  there  run  over 
by  a  traveler  and  Injured,  no  action  lies  against 
the  traveler  if  there  is  no  pretense  that  the  injury 
was  voluntary  or  arose  from  culpable  neglfgenoe* 
on  his  part.  Hartfleld  v.  Boper,  a  Wend.  616, 84' 
Am.BecS78. 

The  doctrine  of  Hartfleld  v.  Boper  must  be  re» 
garded  as  settled  law,  notwithstanding  a  somewhat 
dilferent  rule  applies  Id  some  of  the  states.  Man- 
gam  V.  Brooklyn  Cliy  B.  Go.  86  Barb.  888, 88  N.  r» 
455. 

The  rule  is  that  a  child  of  tender  years  who  is 
non  su(  fuiriA,  who  is  negligently  suffered  by  his 
parents  to  run  at  large  and  is  thereby  placed  in  the 
way  of  being  harmed,  cannot  recover  for  injuries- 
received  through  the  negligence  of  others.  Thur- 
ber  V.  Harlem  Bridge,  M.  &  F.  B.  Co.  60  N.  Y.  886. 

This  rule  of  Imputed  negligence  operates  harsh- 
ly upon  the  innocent  and  unconscious  child,  but 
any  other  rule  would  put  upon  defendant  a  loss 
for  which  he  was  only  In  part  responsible.  Kuna: 
V.Troy,  86  Hun,  617. 

The  negligence  of  an  older  sister  in  whose  care- 
the  child  has  been  placed  is  imputed  to  the  child. 
Wiiliams  V.  Gardiner,  58  Hun,  608. 

In  the  following  cases  the  doctrine  of  Hartfleld' 
V.  Boper  has  been  assumed  to  be  the  law  without 
very  much  discussion  either  by  the  counsel  or  br 
the  court:  Cosgrove  v.  Ogden,  49  N.  Y.  S55, 10  Am. 
Bep.  881;  Fallon  v.  Central  Park,  N.  &  E.  River  R. 
Co.  64  N.  Y.  18;  Wendfeli  v.  New  York  Cent.  &  H. 
River  R.  Co.  91  N.  Y.  4SAx  Birkett  v.  Knickerbock- 
er Ice  Co.  110  N.  Y.  507;  Weil  v.  Bry  Bock.  B.  B.  Ar 
B.  B.  Co.  119  N.  Y.  147;  Mowrey  v.  Central  City  B. 
Co.  66  Barb.  61;  Flynn  v.  Hatton,  4  Daly,  662,  4^ 
How.  Pr.  883:  McLam  v.  Van  2andt,  7  Jones  ft  &• 
851:  Budley  v.  Weetcott,  44  N.  Y.  S.  B.  888. 
Alabama. 

The  negligence  of  the  parent  in  permittbig  th» 
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Illinois  Supsbitb  Coubt. 


Ju»B» 


4J7.  In  that  case  a  boy,  leas  than  four  years 
of  age,  was  attending  school  in  the  country, 
And  as  he  was  returning  home,  he  was  amus- 
ing himself  by  riding  down  hill  on  his  sled. 
While  engaged  in  this  sport,  as  he  was  lying 
upon  his  breast  on  his  sled  with  his  legs 
hanging  over  the  sled  he  was  run  upon  and 
injured  by  the  two-horse  sleigh  of  the  defend- 
ant who  was  driving  down  hill  on  a  smart 
trot.  The  court  in  its  decision  repudiated 
the  doctrine  of  imputed  negligence,  and  held 
that,  although  a  child  of  tender  years  may 
be  on  the  highway  through  the  fault -or  neg- 
ligence of  his  parents,  yet,  if  he  be  iniured 
through  the  neirligence  of  defendant,  he  is 
not  precluded  from  obtaining  his  redress, 
All  that  is  required  of  the  infant  plaintiff 
being,  that  he  exercise*  care  and  prudence 
•commensurate  with  his  capacity. 

The  rule  denying  the  doctrine  of  Imputed 
negligence  is  now  recognized  and  enforced 
by  the  courts  of  many  of  the  states,  and  is 
supported  by  the  reasoning  and  authority  of 
text- writers  whose  opinions  are  justly  en- 
titled to  a  high  degree  of  consideration. 
Among  them  may  be  mentioned  Mr.  Bishop, 
who  in  his  recent  treatise  of  Non- Contract 
Law,  §  582,  says:  "This  new  doctrine  of  j 
imputed  negligence,  whereby  the  minor  loses 
his  suit,  not  only  where  he  is  negligent  him- 
self, but  vrhere  his  father,  grandmother,  or 
mother's  maid  is  negligent,  is  as  flatly  in 
conflict  with  the  established  system  of  the 
<iommou  law  as  anything  possible  to  be  sug- 
gested. The  law  never  took  away  a  child's 
property  because  his  father  was  poor  or  shift- 


less or  a  scoundrel,  or  because  anybody  who 
could  be  made  to  respond  to  a  suit  for  dam- 
ages was  a  negligent  custodian  of  it.  But, 
by  the  new  doctrine,  after  a  child  has  suffered 
damages,  which,  confessedly,  are  as  much 
his  own  as  an  estate  conferred  upon  him  by 
gift,  aud  which  he  is  entitled  to  obtain  out 
of  any  of  the  several  defendants  who  may 
have  contributed  to  them,  he  cannot  have 
them  if  his  father,  grandmother,  or  mother's 
maid  happens  to  be  the  one  making  the  con- 
tribution. In  these  and  other  respects,  it  is 
submitted,  the  established  principles  stMed 
in  a  preceding  section  are  conclusive  of  the 
proposition  that  the  doctrine  now  in  contem- 
plation does  not  belone  to  the  common  law.* 
See  full  discussion  of  the  question  of  imputed 
negligence  in  case  of  injuries  to  children  in 
Wharton  on  Negligence,  §  814  et  §eq,;  Beach, 
Contrib.  Neg.  ^§  88-48. 

It  seems  to  be  assumed  by  several  of  the 
writers  on  the  subject  that  this  court  is  com- 
mitted to  the  doctrine  that  in  a  suit  by  a 
child  to  recover  damages  caused  by  the  neg- 
ligence of  the  defendant,  the  negligence  of 
the  plaintiff's  parents  or  custodians  may  be 
imputed  to  the  plaintiff  in  support  of  the  de- 
fense of  contributory  negligence.  While 
there  is  in  some  of  the  cases  some  foundatioa 
for  this  assumption,  yet,  in  our  opinion,  the 
question  has  never  been  so  considered  or  de- 
termined  by  this  court  as  to  make  it  the  set- 
tled rule  in  this  state.  Most  of  the  cases  to 
which  reference  is  made  as  supporting  said 
doctrine  were  suits  brought  by  a  parent  in 
his  own  right  or  as  the  legal  representative 


«hi]d  to  he  in  a  publlo  street  without  proper  at- 
teodanoe  will  not  prevent  a  recovery  by  tbe  child 
for  injuries  iaflicted  on  him  by  tbe  necrligence  of  a 
street-car  driver  in  runnlnff  the  car  upon  him. 
Government  Street  B.  Co.  v.  Hanlon,  68  Ala.  70. 

Under  a  statute  permittinir  the  father  to  recover 
«11  damages  occasioned  by  the  accident  in  one  suit, 
the  freedom  of  the  child  from  responsibility  for 
the  neRlifi^Qce  of  the  father  cannot  be  set  up. 
Pratt  Ck>al  J^  Iron  Co.  v.  Brawley,  88  Ala.  871. 

Conneeticat* 

A  child  injured  by  the  neffll^nce  of  another  la 
not  barred  of  its  remedy  by  the  mere  fact  that  the 
negligence  of  its  parents  in  suffering  it  to  wander 
Into  danger  materially  contributed  to  produce  tbe 
injury.  Daley  v.  Norwich  ft  W.  B.  Co.  26  Conn. 
«98,68Am.Dec.  418. 

district  of  Colmiihia. 

Negligence  of  the  parent  in  permitting  the  child 
to  play  in  the  street  is  no  defence  in  an  action  by  the 
•child,  by  parent  or  next  friend,  for  injuries  caused 
by  being  run  over  by  a  street-oar.  Moore  v.  Met- 
ropoUtan  B.  Co.  2  Mackey,  437. 

The  fault  of  the  father  in  permitting  the  infant 
to  go  near  a  turntable  to  carry  food  to  one  there 
employed  is  no  defense  to  a  suit  by  the  infant  to 
recover  for  Injuries  caused  by  the  turntable  being 
unsecured.  Ferguson  v.  Columbus  ft  It.  B.  Co.  77 
«a.  103. 

nilnoifl. 

The  negligence  of  the  father  is  not  Imputed  to 
the  chUd.   Jansen  v.  Siddal,  41  111.  App.  ;379L 

Iowa. 

The  contributory  negligence  or  wrongful  act  of 
the  parent  will  not  defeat  a  recovery  for  the  bene- 
«1  I^  R.  A. 


fit  of  the  chl]d*8  estate,  although  the  injury  results 
from  the  parentis  negligent  attempt  to  drive  over 
an  unsafe  bridge  in  a  carriage  containing  the  child, 
and  although  the  parent  is  entitled  to  his  estate  by- 
inheritance.  Wymore  v.  Mahaska  County,  0  L.  B. 
A.  645, 78  Iowa,  8W. 

When  the  parents  have  exercised  reasonable  and 
ordinary  care  there  is  no  good  reason  why  the  netr- 
ligence  of  the  person  in  actual  charge  of  the  child 
should  be  imputed  to  them,  and  through  them  to 
the  child  itself.  Walters  t*  Chicago,  B.  I.  ft  P.  B. 
Co.  41  Iowa,  71. 

I«oiiifliaiuiM 

The  rule  of  Hartfleld  ▼.  Boper,  21  Wend.  61S,  84 
Am.  Dec.  2TB,  Is  not  In  force  in  Louisiana.  Westeiw 
field  V.  Levis,  48  La.  Ann.  83. 

Mtehigan, 

If  the  child  is  injured  when  it  ought  not  to  have 
been  If  reasonable  and  proper  means  of  precautloa 
had  been  used,  the  negligence  or  fault  of  the 
parent  or  guardian  In  permitting  it  to  stray  Into 
danger  cannot  be  taken  into  account.  Battls  HtU 
V.  Humphrey,  84  Mich.  404;  Shippy  v.  Au  Sable,  8S 
Mich.  880. 

MiflfliBsippl. 

The  negligence  or  misconduct  of  the  parent  or 
custodian  is  no  bar  to  a  suit  bv  the  child.   WesU 
brook  V.  MobUe  ft  O.  B.  Co.  88  Miss.  680. 
MiMSOuri* 

Boland  v.  Missouri  B.  Co.,  86  Mo.  480,  seems  to 
have  adopted  the  doctrine  of  Bobinson  v.  Cone,  81 
Vt  213, 64  Am.  Dec.  67. 

Negligence  of  those  In  charge  of  tho  child  wQl 
not  bar  a  recovery,  if  it  was  not  the  proximate 
cause  of  the  injury.  Isabel  v.  Hannibal  ft  St.  J.  B. 
Co.  00  Mo.  47S. 

To  constitute  negligence  in  the  parents  there 
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of  tbe  child,  where  the  death  of  the  child 
was  alleged  to  hare  been  caused  by  the  neg- 
ligence of  the  defendant.  Such  was  the  case 
in  Chicago  v.  Major,  18  111.  849,  68  Am.  Dec. 
4553 ;  Chicago  ▼.  Starr,  42  111.  174,  89  Am. 
Dec  423;  Chicago  A  A.  R.  Co.  ▼.  Becker,  76 
111.  25.  84  111.  483;  Hund  v.  Oder,  72  111. 
393 ;  Chicago  ▼.  BeHng,  83  111.  204,  25  Am. 
Rep.  378;  and  ToUdo,  W.  <fc  W.  JR.  Co.  v. 
Orable,  88  111.  441. 

Where  an  action  for  the  negligent  injury 
of  an  infant  is  brought  by  a  parent,  or  for 
tbe  parent's  own  benefit,  it  is  yery  justly  held 
that  the  contributory  negliirenoe  of  such  par- 
ent may  be  shown  in  bar  of  the  action.  That 
is  only  a  phise  of  the  general  rule  that  the 
cootribatory  negligence  of  the  plaintiil  is  a 
defense.     Beach,  C^ntrib.  Nee.  8  44. 

Of  the  remaining  cases  to  which  we  are  re- 
ferred, in  which  the  doctrine  of  imputed  neg- 
ligence has  been  discussed,  the  first  is,  Au- 
rora Branch  R  Co,  y.  QrirMi,  13  111.  585. 
In  that  case  suit  was  brought  by  an  adult  to 
recover  damages  of  the  railroad  company  for 
killing  a  mare,  and  the  case  of  Hartfidd  y. 
Hoper  is  incidentally  referred  to  in  the 
opinion  as  indicating  an  exception  to  a  gen- 
eral rule  which  the  court  had  laid  down  in 
its  decision,  but  there  is  nothing  indicating 
an  approval  or  adoption  of  the  rule  there  an- 
nounced. 

In  Chicago  A  A.  R,  Co.  y.  Orcgory,  58  111. 
"229,  suit  was  brought  by  a  child  not  quite 
five  years  of  aee  and  the  judgment  in  favor 
of  the  plaintiff  was  affirmed,  the  court  hold- 
ing U&at  no  nejcligenoe  was  shown  either  on 


the  part  of  the  plaintiff  or  his  mother,  and 
there  was  therefore  no  occasion  for  determin- 
ing whether  her  negligence,  if  she  had  been 
negligent,  would  have  been  imputed  to  the 
plaintiff. 

In  Chester  y.  Porter,  47  Dl.  66,  suit  waa 
brought  by  a  child  about  three  years  old  to 
recover  damages  for  injuries  caused  by  his 
being  run  over  by  an  ox -team  and  cart  at 
work  on  the  street.  A  judgment  in  favor  of 
plaintiff  was  reversed,  this  court  holding 
that  there  was  no  evidence  In  the  record  of 
any  negligence  on  the  part  of  the  defendant, 
and  the  fact  that  the  plaintiff  ought  not  to 
have  been  permitted  to  be  on  the  street  alone 
is  alluded  to  only  in  the  discussion  of  the 
want  of  evidence  tending  to  charge  the  de- 
fendant with  neellgence.  The  defense  of 
contributory  neffligence  is  not  spoken  of. 

In  Pittsburgh,  Ft.  W.  A  C.  R.  Co.  v.  Bum- 
stead,  48  111.  221,  a  judgment  in  favor  of  the 
plaintiff  was  affirmed,  the  court  holding,  so 
far  as  the  defense  based  upon  the  alleged  neg- 
ligence of  the  plaintiff's  parents  was  con- 
cerned, that  no  such  negligence  was  proved, 
and  there  was  therefore  no  occasion  to  either 
assert  or  discuss  the  doctrine  of  imputed  neg- 
ligence. 

In  Qavin  y.  Chicago,  97  111.  66,  87  Am.  Rep. 
99,  the  plaintiff  brought  suit  for  an  injury 
alleged  to  have  been  caused  by  the  negligence 
of  the  city  authorities  in  improperly  con- 
structing or  msmaging  a  swing  bridge  over 
the  Chicago  river.  The  defendant  attempted 
to  show  negligence  on  the  part  of  the  plain- 
tiff's mother  in  permitting  him  to  be  on  the 


most  be  an  omission  of  suoh  oare  as  persons  of  or- 
dinary prudence  exercise  and  deem  adequate  for 
tbe  required  purpose.  0*71aherty  v.  Union  R.  Co. 
45Mo.7a 

So  In  Frick  y.  St.  Louis,  K.  a  ft  N.  B.  Ck>.,  75  Mo. 
642,  it  seems  to  be  implied  that  the  neffllgenoe  of 
tbe  father  might  be  Imputed  to  the  oblld. 

InBefUyy.  Hannibal  &  St.  J.  R.  Oo.,  94  Mo.  000.  it 
•eems  to  be  assumed  that  the  child  miffht  be  barred 
tqr  the  parent's  nesrUirenoe. 

But  llnaUy  it  was  decided  that  the  negligence  of 
the  mother  in  permlttlag  the  child  to  go  into  the 
atreet  without  a  proper  attendant  will  not  prevent 
m  reoovery,  nor  will  the  fact  that  the  attendant,  a 
meie  ohild,  was  also  negUgent.  Winter  y.  Kansas 
atj  Cteble  B.  Co.  e  L.  B.  A.  (08,  W  Mo.  609. 

Kebrmakju 

Negligence  of  the  parent  in  hiring  a  child  out  to 
a  dangerous  occupation  will  not  prevent  a  recovery 
by  the  child  for  injuries  caused  by  the  negligence 
of  the  employer.  Htff  y.  Ames,  16  Neb.  ISO,  tf  Am. 
B0p.7ia. 

Kew  Hjunpshire. 

The  only  question  is  whether  or  not  defendant  by 
tbe  exercise  of  ordinary  care  could  have  prevented 
the  injury,  and  if  he  could  he  is  liable,  notwith- 
standing the  negligence  of  plalntiff*s  parents  in 
permitting  it  to  get  into  danger.  Blsalllon  y. 
Blood.  MN.H.  665b 

Hew  Jersey. 

An  Infant  of  tender  jrears  is  not  to  be  charged 
with  the  negligence  of  the  parent  having  it  In 
charge.  Newman  y.  PhiJUpsburgh  Horse  Gar  Co. 
6L.B.A.848,6eN.J.Ui46. 

Ohio. 

The  negligenoe  of  the  parent  In  permitting  the 
«hild  to  get  into  danger  will  not  bar  a  recovery. 
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Bellefontaine  ft  I.  B.  Oo.  v.  Snyder,  18  Ohio  St  a89 
98  Am.  Dea  ITS. 

PennesrlTania. 

The  rule  of  Hartfleld  y.  Boper  does  not  rest  upon 
sound  reason.  Smith  v.  0*Connor,  48  Pa.  218,  86 
Am.  Dec.  668. 

The  negligence  of  the  parent  In  failing  to  keep 
the  child  out  of  danger  is  not  to  be  imputed  to  the 
child.  Kay  v.  Pennsylvania  B.  Co.  06  Pa.  260, 8  Am. 
Bep.  688. 

'  The  negligence  of  a  companion  who  is  not  given 
charge  of  the  infant  will  not  be  Imputed  to  it. 
Pittsburgh,  A.  &  M.  Pass.  B.  Co.  v.  CaldweU,  74  Pa. 
42L 

In  Brie  City  Pass.  B.  Co.  v.  Schuster,  118  Pa.  412; 
it  is  stated  that  no  action  has  failed  because  of  the 
negligence  of  the  parent  bemg  imputed  to  the 
child. 


In  Whlrley  y.  Whiteman,  1  Head.  610,  the  court 
said,  **HartfleId  v.  Boper  is  no  less  opposed  to  tbe 
current  of  authority  upon  the  point  than  to  every 
principle  of  reason  and  Justice,**  and  It  decided  that 
neither  the  negligence  of  the  parent  in  permitting 
the  child  to  get  into  danger,  nor  the  supposed 
wrongful  act  of  the  child  himself  in.  trespaselng 
upon  the  defendant*S  property  oould  excuse  plaln- 
turfromliabUity. 

Tejcae. 

Tbe  negligence  of  the  parents  In  sending  tlft 
child  unattended  into  the  street  on  an  errand  can- 
not be  imputed  to  the  child.  Galveston,  H.  &  H.  B. 
Co.  V.  Moore,  60  Tex.  64, 46  Am.  Bep.  :i66. 

Nor  will  that  of  an  older  sister  in  whose  charge 
the  child  is  at  thettime  of  the  injury.  Gulf,  C.  it 
S.  P.  B.  Ca  y.  McWhirter,  77  Tex.  886. 


See  also  30  L.  R.  A.  444. 
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■treet  in  the  vicinity  of  said  bridge  unat- 
tended. A  judgment  in  favor  of  the  defend- 
ant was  afflrmeo,  the  court  holding  that  there 
was  no  proof  of  negligence  either  on  the  part 
of  the  plaintift*8  mother  or  of  the  city  au- 
thorities. 

It  is  apparent  that  In  none  of  the  cases 
above  mentioned  was  there  any  occasion  for 
the  court  to  determine,  whether  as  a  rule  of 
law,  the  negligence  of  the  plaintiff 's  parents 
or  custodian  would  sustain  the  defense  of 
contributory  neeligence,  nor  is  there  any  at- 
tempt in  any  of  them  to  consider  or  discuss 
the  rule,  in  several  of  them  language  is 
used  which  would  seem  to  imply  a  tacit  rec- 
ognition of  the  doctrine  of  imputed  negli- 
gence, but  in  none  of  them  was  the  adoption 
of  that  doctrine  essential  to  the  decision,  nor 
can  we  suppose  from  the  language  used  that 


the  court  intended  to  commit  itself  definitely 
to  an  affirmance  of  that  doctrine. 

The  only  remaining  decision  of  this  court 
on  this  question,  to  which  our  attention  haa 
been  called  is  that  of  Ohio  d  M.  R,  Co,  v. 
Stratum,  78  111.  88.  There  the  plaintiff, 
who  at  the  time  of  his  injury  was  ten  yeara 
old,  was  traveling  on  the  railroad  in  com- 
pany with  and  in  the  immediate  custody  of 
his  father.  On  arriving  at  their  destination, 
both  repaired  to  the  platform  of  the  car 
while  it  was  yet  in  motion,  the  plaintiff  tak- 
ing his  station  on  the  lowest  step  of  the  plat- 
form and  his  father  on  the  next  step  above 
and  behind  him,  both  having  baggage  Id 
their  hands.  Both  stepped  off  while  the 
train  was  still  moving  quite  rapidly,  and  the 
plaintiff,  on  striking  the  station  platform, 
was  thrown  by  his  momentum  under  the  cars 


Vermont* 

Although  a  child  of  tender  yean  may  be  in  the 
blKbway  through  the  fault  or  Degllgence  of  its 
parents  and  so  be  Improperly  there,  yet.  If  he  be 
injured  through  the  negligence  of  another,  he  la 
not  precluded  from  bis  redreaa.  Bobinson  v.  Cone, 
S  Vt  218.  64  Am.  Dec.  07. 

Yirg^liiia. 

The  negligence  of  the  parents  in  permitting  the 
ohild  to  be  in  danger  is  not  Imputed  to  it.  Norfolk 
ftP.B.  Go.  V.  Ormaby, 27  Gratt.  tffi. 


In  Atchlaon,  T.  1^  8.  F.  B.  Oo.  v.  Smith,  26  Kan* 
T42, 28  Blan.  641,  the  court  aeemed  to  aaaume  that 
the  child  could  not  recover  if  the  parents  were 
negligent 

Bfaryland. 

In  McMahon^v.  Northern  Gent.  B.  Oo.,  89  Md. 
4d9.  plaintiff  aaaumed  that  he  would  have  to  prove 
that  his  pareuta  were  in  the  ezerclae  of  due  care. 

Wiaconsiii* 

In  actiona  brought  under  the  atatute  for  killing 
the  child,  the  negligence  of  the  parents  aeema  to 
have  been  recognized  aa  an  element  which  might 
defeat  recovery.  Bwen  v.  Chicago  ft  N.  W.  B.  Co. 
88  Wis.  613:  Hoppe  v.  Chicago,  M.  ft  St.  P.  B.  Ca  61 
Wis.  857;  Pariah  v.  Bden,  A2  W^la.  272. 

The  TpartinV^  neolioenee  ia  immaterial  If  the  ehUd  6»- 
ereiaed  due  care. 

In  case  the  oonduot  of  the  Infant  would  not  be 
negligence  in  an  adult,  the  gueation  of  imputed 
negligence  la  immateriaL  Chicago  City  B.  Co.  v. 
Boblnson,  ^S7  111.  9. 

Negligence  upon  the  part  of  the  parenta  la  no 
defense,  where  It  appeara  that  the  child  haa  com- 
mitted or  omitted  no  act  which  would  conatitute 
contributory  neglitrence  in  a  peraon  of  years  and 
discretion.  McGarry  v.  Loomia,  63  N.  Y.  107,  20 
Am.  Rep.  510. 

The  negligence  of  the  parenta  ia  immaterial  if  the 
ohild  itself  was  guilty  of  none.  Cummlng  v.  Brook- 
lyn City  R.  Co.  104  N.  Y.  660. 

There  la  no  Just  or  legal  principle  which,  when  a 
child  is  himself  free  from  negligence,  imputee  to 
him  the  negligence  of  hia  parent,  when,  if  he  were 
an  adult,  he  would  escape  it.  If  the  father  causea 
a  leak  in  a  gas  pipe  and  notiliea  the  company  and 
it,  in  searching  for  the  leak,  negligently  cauaea  an 
explosion  injuring  the  child,  the  latter  may  main- 
tain an  action.  Lannen  v.  Albany  Gaslight  Co.  46 
Barb.  284. 

Even  If  the  parenta  are  negligent  in  permitting  a 
young  child  to  croaa  the  street  alone,  a  recovery  by 
him  for  injury  is  not  barred  if  in  croasing  he  did  no 
21L.RA. 


act  which  prudence  would  have  forbidden  and 
omitted  no  act  which  prudence  would  have  die* 
tated  whatever  was  hia  physical  or  inteUectuaft 
condition.  Lynch  v.  Smith,  104  Maas.  62,  6  Am. 
Bep.188. 

In  an  action  by  a  ohild  non  mii  jwrie  for  an  in- 
jury cauaed  by  being  run  over  upon  a  public  street^ 
it  ia  imnuiterial  that  ita  parenta  negligently  per- 
mitted it  to  be  upon  the  atreeta,  provided  the  ohild 
at  the  time  exercised  for  ita  aafeiy  that  amount  of 
care  which  the  law  would  require  of  persona  gen- 
erally.   O'Brien  V.  McGlinchy,  68  Me.  658. 

Where  the  injured  child  was  aent  into  the  atreet 
in  charge  of  a  child  nine  and  one-half  years  old,  it 
waa  held  that  if  the  injured  child  exerciaed  due 
care  and  the  injury  was  cauaed  aolely  by  the  negli- 
gence of  defendant,  there  waa  liability  without  re- 
gard as  to  whether  or  not  it  waa  negligence  in  the 
parenta  to  allow  the  child  to  go  with  ao  young  an 
attendant  Ihl  v.  42nd  Street  ft  Grand  Street  Ferry 
B.C0.47N.Y.817. 

ChQd  may  recover  if  defendant  micht  have  avoided 
the  injury  after  diacoverino  Us  perlL 

Plaintiff  will  not  be  prevented  from  recoverlnf 
in  conaequence  of  the  negligence  of  hia  parenta.  if 
the  conaequence  of  auoh  negligence  could  have 
been  avoided  by  the  exerciae  of  ordinary  care  and 
prudence  on  the  part  of  defendant.  Baltimore 
aty  Pass.  B.  Co.  v.  HcDonneU.  48  Md.  636. 

The  negligence  of  the  parents  in  permitting  tb» 
child  to  get  into  danger  will  not  prevent  a  recovery, 
if,  after  diaooverlng  the  peril  of  the  child,  defend- 
ant might  with  the  exerciae  of  proper  care  hav» 
avoided  the  injury.  Donahoe  v.  Wabash,  St.  L.  ft 
P.  R.  Co.  88  Mo.  648. 

The  action  will  not  be  barred  if  the  defendant 
failed  to  exercise  reasonable  care  after  discovering 
the  danger  of  the  child  to  av,oid  the  injury  and  waa 
thereby  guilty  of  gross  negligence.  Connery  ▼. 
Slavin,  23  N.  Y.  Week.  Dig.  545. 

If  it  is  negligence  on  the  part  of  the  parent  to 
allow  a  ohild  to  be  alone  in  the  streets,  a  person  in- 
juring him  would  nevertheless  be  liable,  tf  the 
injury  occurred  through  his  groas  n'^gligence. 
Schierhold  v.  North  Beach  ft  M.  B.  Co.  40  CaL  447. 

RuZe  where  the  chUd  is  able  to  take  care  of  Mmae{f  • 
The  doctrine  is  not  applicable  to  a  child  of  suffi- 
cient age  and  capacity  to  be  able  to  take  care  of 
himself.  Thurber  v.  Harlem  Bridge,  M.  ft  F.  B.  Co. 
60  N.  Y.  826. 

If  the  infant  waa  capable  of  taking  proper  car» 
of  himself  be  may  recover,  although  his  father  or 
mother  may  have  been  guilty  of  nogllgcnce  in  tb» 
supervision  they  gave  him.  MoMabon  v.  New- 
York,  83  N.  Y.  642.  H.  P.  F. 
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tnd  severely  injured.  This  court  reversed  a 
judgment  in  favor  of  the  plaintiff,  not  for 
any  error  of  law  committed  at  the  trial,  but 
■ofcly  on  the  ground  that  it  waa  against  the 
evidence.  In  Uie  opinion  the  conclusion  was 
reached  that  tlie  evidence  failed  to  charge 
the  defendant  with  negligence,  and  also  that 
It  showed  that  the  plaintiff,  or  at  least  his 
father,  was  guilty  oi  negligence  in  stepping 
off  the  train  while  in  rapid  motion.  Clearly, 
if  no  negligence  on  the  part  of  defendant  was 
thuwn  there  was  no  right  of  action,  and 
whether  the  plaintiff  or  niB  father  was  neg- 
ligent was  wnolly  immaterial.  A  discussion 
of  the  doctrine  of  imputed  negligence  was 
unnecessary  to  a  decision  of  the  case. 

The  rule,  however,  was  stated  that,  if  the 
negligence  of  the  plaintiff's  father  was  the 
proximate  cause  of  the  plaintiff's  injury, 
the  defendant  could,  on  no  just  principle. 
be  held  liable.  This  was,  no  doubt,  a  rec- 
ognition of  the  rule,  which  has  been  spoken 
of  above  as  the  English  Rule,  that  where  the 
I  parent  is  present  and  in  the  immediate  con- 
trol of  the  child,  the  parent's  negligence  may 
be  imputed  to  the  child.  This  court,  how- 
ever, cannot  fairly  be  said  to  be  committed 
to  a  doctrine  upon  the  principle  of  glare  de- 
cins,  by  its  recognition  or  assertion  in  a  case 
which  does  not  call  for  its  application,  and 
the  decision  of  which  rests  wholly  upon 
other  grounds. 

Not  being  concluded  therefore  by  any  of 
our  former  decisions,  we  are  disposed  to 
adopt  the  rule  which  seems  to  us  to  be  most 
reasonable  and  most  in  conformity  with  the 
recognized  principles  of  the  common  law, 
viz.,  that  where  a  child  of  tender  years  is 
injured  by  the  negligence  of  another,  the 
negligence  of  his  parents  or  others  standing 
in  toeo  parentis  cannot  be  imputed  to  him  so 
as  to  support  the  defense  of  contributory  neg- 
ligence to  his  suit  for  damages.  So  far,  then, 
as  this  branch  of  the  case  now  under  consid- 
eration is  concerned,  the  instruction  given 
I         contained  no  error  as  to  which  the  defendant 

has  any  Just  ground  of  complaint. 
L  But  it  is  further  obiected  that  said  instruc- 

[  tion  is  erroneous  in  holding,  as  a  matter  of 
I  law,  that  the  plaintiff,  who  at  the  time  of 
his  injury,  was  only  six  years  of  age,  could 
not  be  charged  with  personal  negligence 
which  the  jury  could  consider  as  tending  to 
sustain  said  defense.  The  application  of  the 
doctrine  of  contributory  negligence  to  the 
conduct  of  young  children  is  a  difficult  one, 
and  very  naturally  had  led  to  a  considerable 
difference  of  opinion.  The  two  opposing 
views  most  commonly  met  with  are,  first, 
that  up  to  a  certain  age,  the  precise  limit 
of  which  is  not  and  perhaps  cannot  be  well 
defined,  a  child  is  incapable  of  such  conduct 
as  will  constitute  contributory  negligence, 
and  that  the  court  may  so  declare  as  a  matter 
of  law.  The  rule  thus  contended  for  is 
sometimes  said  to  be  analogous  to  the  rule 
of  the  common  law  which  exempts  children 
under  seven  years  of  age  from  criminal  re- 
sp«>nsibility.  It  has  accordingly  been  held 
that  children  of  eighteen  months,  of  two 
years,  of  two  years  and  ten  months,  of  four 
years,  under  five  years,  of  five  years,  of  six 
TP^rs.  under  seven  years,  and  even  seven 
^        IILlRA. 


years  of  age,  are  incapable  of  such  negli* 
gence.  Bishop,  Non- Contract  Law,  ^  586, 
and  authorities  cited.  This  rule  seems  to 
have  been  recognized  in  this  state  with  more 
or  less  distinctness  in  the  following  cases: 
Chicago  dt  A.  K  Co,  v.  Beekw,  84  111.  483; 
aiieago  A  A.  R,  Co.  v.  Gregory,  68  111.  236 ; 
Chicago  v.  Henna.  88  III.  204,  25  Am.  Rep. 
878;  Oavin,  v.  Chicago,  97  111.  66,  87  Am. 
Rep.  99 ;  ToUdo,  W.  dk  W.  R,  Co.  v.  Orable, 
88  111.  441 ;  Chicago  W.  D.  R.  Co.  v.  Ryan, 
181  III.  474;  Chicago,  St.  L.  db  P.  R.  Co.  v. 
Welsh,  118  111.  572. 

The  other  view  is,  that  young  ch\idren  are 
bound  to  use  such  care  ana  such  cart  only  as 
is  usually  exercised  by  children  of  the  same 
age  and  degree  of  intelligence,  and  that  it 
is  always  therefore  a  question  of  fact  to  be 
determined  by  the  jury  whether,  in  a  given 
case,  the  child  is  in  the  exercise  of  proper 
care,  his  tender  years,  his  intelligence  or  the 
want  of  it,  and  all  the  circumstances  by 
which  he  was  surrounded  being  taken  into 
account.  Under  this  rule,  as  is  claimed,  it 
can  never  be  laid  down  as  a  matter  of  law, 
that  any  child,  however  young,  is  incapable 
of  contributonr  negligence,  it  being  always 
a  question  of  fact  lor  the  jury.  The  follow- 
ing cases  are  referred  to  as  giving  some  sup- 
port to  this  rule:  Chicago  db  A.  R.  Co.  v. 
Becker,  76  111.  25;  Chicago  dk  A.  R.  Co.  t. 
Murray,  62  III.  826 ;  Kerr  v.  Forgue,  64  111. 
482,  5  Am.  Rep.  146 ;  Chicago,  R.  1.  dk  P.  R. 
Co.  V.  Eininger,  114  111.  79. 

But  as  we  are  disposed  to  view  the  present 
case,  it  will  be  unnecessary  for  us  to  deter- 
mine which  of  these  two  rules  should  be 
adopted,  for  even  admitting  that  the  rule 
last  mentioned  is  the  true  one,  we  are  of  the 
opinion  that  there  was  no  prejudicial  error 
in  said  instruction.  While  we  are  not  per- 
mitted to  consider  the  evidence  for  the  pur- 
pose of  determining  what  is  or  is  not  proved, 
all  questions  of  that  character  being  con- 
clusively settled  by  the  judgment  of  the 
appellate  court,  we  may  properly  consider 
the  evidence,  and  all  inferences  which  may 
legitimately  be  drawn  from  it,  for  the  pur- 
pose of  determining  the  propriety  of  the  rul- 
ings of  the  court  m  giving  or  in  refusing 
instructions  to  the  jury.  If,  then,  it  can  be 
seen  that  an  instruction  given,  thouch  em- 
bod  ving  an  incorrect  proposition  of  law, 
could  not,  in  view  of  the  evidence  and  of  all 
inferences  which  may  properly  be  drawn  from 
it,  have  materially  preiudicea  the  party  com- 
plaining of  it.  the  judgment  will  not  on  that 
account  be  reversed. 

We  are  of  the  opinion  that  the  evidence, 
when  considered  in  connection  with  the  fact 
that  the  plaintiff,  at  the  time  he  was  injurea, 
was  but  six  years  old,  does  not  warrant  tlie 
inference  that  he  was  guilty  of  contributory 
negligence.  His  attention,  just  before  he 
was  injured,  was  attracted  to  the  train  of 
cable  cars  approaching  from  the  north,  and 
in  obedience  to  his  mother's  direction,  he 
waited  until  it  had  passed  by,  and  he  then 
attempted  to  cross  tne  track  in  the  rear  of 
that  train.  He  failed  to  notice  another  train 
coming  from  the  opposite  direction  on  the 
other  track,  and  which  at  the  time  must  have 
been  on  the  other  side  of  the  train  at  which 
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he  was  looking  and  in  all  probability  hidden 
from  his  view.  The  two  tracks  are  near  to- 
gether, and  the  Instant  the  plaintiff  passed 
Sie  track  on  which  the  train  was  running 
south,  he  was  struck  by  the  train  running  in 
the  opposite  direction  on  the  other  track  and 
iniured. 

The  only  negligence  charged  was  in  not 
seeing  and  thereby  avoiding  the  train  run- 
ning north.  There  is  no  pretense  that  the 
plaintiff  saw  that  train  or  that  it  was  in  any 
way  brought  to  his  attention  before  it  struck 
him.  If  he  had  been  an  adult  and  capable 
of  the  observation,  reason,  and  reflection  of 
a  man  of  mature  years,  it  would  probably 
have  been  his  duty  to  know  and  remember 
that  a  train  might  possibly  be  in  motion  on 
the  other  track,  and  to  take  such  precautions 
as  were  reasonably  necessary  to  assure  him- 
self that  such  was  not  the  case  before  at- 
tempting to  cross  it.  But  to  expect  such  a 
course  of  reasoning  and  reflection  of  a  child 
but  six  years  old  woi^ld  be  contrary  to  or- 
dinary human  experience.  Doubtless  a  child 
as  young  as  the  plaintiff  was  may  possess  to 
a  very  considerable  degree  what  may  be 
termed  the  instinct  of  self  preservation,  and 
be  in  consequence  capable  of  exercising  very 
considerable  care  for  his  own  safety.  But 
when  moved  by  that  Instinct  he  acts  only  in 
view  of  what  he  sees  or  what  is  actually 
present  to  his  senses.  To  guard  against  an 
unseen  danger,  or  one  which  has  not  come 
within  the  sphere  of  his  observation,  requires 
an  exercise  of  reason  and  reflection  of  which 
so  young  a  child  is  seldom  capable,  and  for 
which  the  law,    administered  on   humane 


piinciples,  will  scarcely  hold  him  respon* 
sible. 

The  only  theory,  in  view  of  the  evidence, 
upon  which  the  jury  could  have  found  thi 
plaintiff  guilty  of  negligence  in  attempting 
to  pass  in  the  rear  of  the  train  going  south, 
was,  that  it  was  his  duty  to  observe  that  there 
was  still  another  track  to  cross,  and  to  reflect 
that  there  might  be  another  train  approaching 
on  that  track,  and  being  warned  of  possible 
danger  by  such  course  of  reasoning,  to  have 
then  looked  to  see  whether  such  other  track 
was  clear  before  attempting  to  cross  it.  Such 
course  of  conduct  may  well  have  befitted  an 
adult,  but  is  scarcely  to  be  expected  of  a 
child  six  years  old. 

We  tud  of  the  opinion  that,  if  upon  the 
evidence,  the  jury  had  found  specially  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, such  finding  could  not  have  been 
sustained.  Whether  the  instruction  then  was 
or  was  not  correct  in  holding  that,  on  ac- 
count of  the  plaintiff's  tender  age,  negli- 
gence could  not  be  attributed  to  him,  it 
manifestly  did  no  harm,  as  the  jury  could 
not  have  found  otherwise  than  they  did  on 
that  question  if  the  instruction  had  not  been 
given,  or  if  the  contributory  negligence  of 
the  plaintiff  had  been  submitted  to  them  as  a 
question  of  fact. 

We  find  no  material  error  in  the  record, 
and  the  judgment  of  the  appellate  court  will 
be  affirmed. 

Judgment  affirmed. 

Wilkin,  /.,  dissenting. 
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A  court  of  equity  cannot  |p*»nt  sa  in^ 
Junction  ai^ainst  the   prosecution  of 


fsrlminal  .proeeedlnyi,  even  In  ease  of  a 
criminal  proeeoutlon  for  trespass  in  which  a  dis- 
puted property  right  is  involved,  as  to  whiob  eq* 
ttlty  has  JurifldioUon  to  afTord  relief. 

(Hay  1,1888.) 

APPEAL  by  complainant  from  an  order  of 
the  Chancery  Court  for  Chickasaw  County 


NOTB.— in/unction  aoainst  criminal  proceedings, 

Proeeeutiom  by  the  crown  or  state. 

It  may  he  fairly  stated  that  in  a  prosecution  by 
the  state,  equity  has  no  Jurisdiction  to  Interfere, 
and  that  it  will  not  enjoin  a  proeecutiou  under  a 
city  ordinance  where  tbe  ordinance  is  invalid,  if 
there  is  any  remedy  at  law. 

The  exceptions  to  these  general  propositions, 
other  than  one  or  two  doubtful  cases,  are  where 
equity  has  Jurisdiction  first  and  one  of  the  litigants 
tries  to  defeat  this  Jurisdiction  by  startinflr  a  oriml- 
oal  prosecution  involving  the  same  parties  on  ac- 
count of  the  same  subject-matter. 

Or  where  there  are  a  multiplicity  of  actions 
brought  under  a  dty  ordinance  solely  to  harass,  or 
an  effort  made  under  a  city  ordinance  to  destroy 
vested  franchises  and  affect  the  rights  of  property. 
But  even  then  equity  will  insist  on  having  tbe 
question  tried  at  law  and  will  stay  the  other  actions 
until  the  question  is  determined. 

Where  suits  were  pending  to  establish  a  right  to 
flsbing  and  the  plalntifBsLoausedtlie  defendant*s 
21 L.  K  A. 


agent  to  be  indicted  "it  a  court  where  they  them- 
selves  were  the  Jr'^  .  .^^  injunction  was  granted 
to  restrain  the  pros  ■  .  clon  until  the  hearing  of  the 
cause  first  pendlnn.    York  v.  Pllklngton,  2  Atk. 

aoe. 

It  is  said  in  Spink  v.  Francis,  19  Fed.  Rep.  670.  20 
Fed.  Bep.  607,  that  an  injunction  against  a  crimi- 
nal  prosecution  will  be  granted  where  tbe  same 
matter  is  already  involved  in  an  equity  suit  that  is 
pending.  But  the  parties,  pursuer  and  pursued, 
must  be  identical.  Here,  however,  the  injunction 
was  refused  because  tbe  parties  were  not  idenUoaL 

Unless  the  question  in  the  criminal  court  is  iden- 
tical with  the  one  pending,  the  chancellor  will  not 
enjoin  a  criminal  proceeding.  Saull  v.  Browne,  It, 
B.  10  Ch.  64. 

If  the  court  make  an  order  appointing  a  receiver 
to  take  charge  with  the  consent  of  tbe  parties, 
and  one  of  the  parties  institute  criminal  proceed- 
ings against  tbe  receiver  while  performing  the  or- 
ders  of  the  court,  the  court  will  restrain  the  crimi- 
nal  proceedings  as  it  would  a  contempt  of  oouxt^ 
Turner  v.  Turner,  16  Jur.  218. 

A  threatened  prosecution,  for  a  yiolation  of  m 


See  also  41  L.  R.  A.  772. 
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Cbighto  y.  Dahmbb. 
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diswIylDg  a  temporary  iDJanction  which  had 
been  issued  to  restrain  defendanta  from  crimi- 
nallj  proflecuting  plaintiff  for  alleged  trespass 
upon  real  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  J.  Lacey  for  appellant. 

Metsr9.  Orr  A  Sioekette  for  appellees. 

Cooper*  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  exhibited  his  bill  in  chan- 
cery against  Henry,  Peter,  Andrew,  and 
John  Dahmer.  He  avers  that  John  Dahmer 
is  the  owner  of  a  certain  farm  now  occapied 
by  complainant,  and  on  the  26th  day  of  No- 
vember, 1891,  leased  the  same  to  one  Delmont 
for  the  term  of  three  years  beginning  Jan- 
uary 1,  1892,  and  delivered  pobsession  there- 
of to  Delmont,  who  entered  and  occupied  and 
held  the  same  until  November  14,  1892, 
when  he  assigned  the  remainder  of  his  term 
to  complainant,  and  put  him  in  possession 
of  the  farm.  That  complainant  continued 
in  the  quiet  and  peaceable  possession  of  said 

farm  until  the day  of  ,  1892, 

when  durine  his  temporary  absence  the  de- 
fendants Andrew  and  Peter  Dahmer  forcibly 
entered  upon  the  premises,  and  by  violence 
broke  into  the  residence  then  occupied  by 
him,  in  which  action  they  were  advised  and 
directed  by  the  defendant  Henry  Dahmer. 


That  complainant  afterwards,  and  in  the  ab- 
sence  of  said  trespassing  defendants,  re-en- 
tered and  feoccupied,  and  yet  holds  posses- 
sion thereof.  That  the  defendant  Henry 
Dahmor  pretending  at  first  to  act  as  the  agent 
of  the  defendant  John  Dahmer,  and  after- 
wards as  the  lessee  of  the  premises  under  the 
said  John,  caused  complainant  to  be  arrested 
on  a  charge  of  trespass,  and  now  threatens  to 
continue  to  have  him  arrested  from  day  to 
day  as  a  trespasser  because  of  his  occupancy 
of  said  premises  and  his  refusal  to  deliver 
possession  thereof  to  said  defendant  Henry. 
That  his  purpose  in  so  doing  is  to  compel 
complainant  to  surrender  possession  of  the 
premises,  or  to  expend  large  sums  of  money  in 
defense  of  said  criminal  prosecutions.  That 
Henry  Dahmer,  if  he  has  or  believes  he  has 
any  just  right  to  the  possession  of  said  prem- 
ises, cc'^ld  test  the  same  by  a  civil  proceed- 
ing, but  that,  knowing  that  he  has  no  such 
right,  he  uses  his  pretended  lease  from  the  de- 
fendant John  as  a  foundation  to  vex,  harass, 
and  annoy  and  oppress  complainant,  by  re- 
sorting to  criminal  prosecutions  against  him. 
That  said  pretended  lease  casts  a  cloud  upon 
the  title  of  complainant  to  his  term  in  the 
premises,  and  in  equity  should  be  canceled 
and  annulled.  The  prayer  for  relief  is  that 
said  lease  claim  by  Henry  shall  be  canceled, 
and  that  an  injunction  may  issue  prohibit- 


law  deftninff  and  presoribin^  a  pualshment  for  a 
crime  of  wbatever  grade,  is  no  irround  for  an  In- 
junottoiL    GfaJsbolm  v.  Adams,  71  Tex.  078. 

And  the  oourt  will  not  eojoln  a  Judgment  for  vi- 
Qlatlng  a  criminal  law,  where  the  statute  is  lo  force 
and  effect  at  the  time.    Joseph  v.  Bark,  4A  Ind.  69. 

Equity  will  not  enjoin  the  enforcement  of  a 
judgment  in  a  criminal  ease  because  it  is  claimed 
that  the  Jail  is  unhealthy  there  being  a  remedy  at 
law.  (The  oourt  is  required  by  law  to  make  or- 
dera  and  enforce  the  same  compelling  the  Jail  to  be 
kept  properly  or  the  prisoners  to  be  remored.) 
8tuart  V.  LaJtolle  Oounty  Suprs.  83  Ill«  841,  26  Am. 
Bep.a07. 

An  injunction  will  not  be  granted  against  the 
enforcement  of  executions  for  costs  in  a  criminal 
case,  as  there  was  a  lemedy  by  certiorari,  Ghiult 
T.  Wallia,  58  Ga.  676. 

Enforcement  of  contempt  proceedings  will  not 
be  enjoined.  Sanders  v.  Metcalf ,  1  Tenn.  Ch.  419: 
Tyler  V.  Hammersley,  44  Oonn.  419,  26  Am.  Rep. 
479. 

Impeachment  of  dty  officers  will  not  be  enjoined 
where  the  power  is  given  by  the  .charter  to  im- 
peach. State  V.  Orleans  Givii  Dist.  Ct.  Judges,  86 
La.  Ann.  107S. 

An  injunction  against  prosecution  under  a  state 
gambling  act  will  not  be  granted.  Portis  v.  Fall, 
84  Ark.  376. 

A  court  of  equity  wlU  not  restrain  the  town  oor- 
potatiOQ  from  making  a  complaint  under  an  act 
of  parliament,  prescribing  penalties  for  building 
withoot  consent  of  town  authorities.  (The  oourt 
doubts  the  authority  of  York  v.  Pilklngton,  2  Atk. 
Xe,  and  distinguishes  Auckland  v.Westmloster  Lo- 
cal Board  of  Works,  L.  R.  7  Ob.  597,  clalmiag  that 
the  latter  case  was  an  application  to  restrain  a 
board  from  applying  to  a  magistrate  for  an  order 
to  poll  down  buildings,  but  was  tried  as  though  the 
board  was  going  to  pull  them  down,  and  this  they 
ooold  not  do  without  an  ;order  from  the  magis- 
trate.) Kerr  v.  Preston  Oorp.  L.  B.  6  Oh.  Dir.  468, 
4SL.J.  Cb.4Q9. 

Holt,  Clu  J^  said  surely  chancery  will  not  grant 
21L.aA. 


an  injunction  in  a  criminal  matter  under  examina- 
tion In  this  court;  and  that  if  they  did  this  court 
would  break  It  and  protect  any  that  would  pro- 
ceed in  contempt'of  It.  Holderstaffe  v.  Saunders,  6 
Mod.  12. 

A  court  of  equity  will  not  restrain  the  prosecu- 
tion by  a  criminal  information  to  recover  a  penal- 
ty. Washington  &  O.  EL  Oo.  v.  District  of  Colum- 
bia, 6  Mackey,  670,  IS  Wash.  L.  Rep.  814. 

Inasmuch  as  the  court  of  equity  has  no  power  to 
interfere  in  criminal  proceedings,  an  injunction 
against  prosecution  in  the  state  courts  will  not  bo 
granted  in  the  federal  court.  The  restraining 
power  would  be  futile  as  the  state  can  find  other 
prosecutors  if  the  power  existed.  Suess  v.  Noble. 
81  Fed.  Rep.  866. 

And  an  injunction  will  not  be  granted  by  a  fed- 
eral court  restraining  a  state  court  from  prosecu- 
tion under  a  liquor  law  after  the  case  has  been  re- 
moved to  the  federal  court  there  being  ample 
remedy  at  law  in  damages  where  the  threatened 
wrong  was  the  destruction  of  saloon.  The  court 
says,  U.  S.  Rev.  Stat^,  6  720,  prohibiting  Injunctions, 
would  not  apply  in  this  case,  but  equity  has  not 
jurisdiction  and  the  oourt  holds  that  an  attempted 
distinction  under  the  federal  statute  that  would 
allow  an  injunction  against  parties  in  the  state 
court  but  not  against  the  state  court  is  unsound. 
Wagner  v.  Brake,  31  Fed.  Rep.  S49. 

The  rule  that  a  court  of  equity  has  no  power  to 
enjoin  a  crimmal  proceeding  was  applied  where  a 
city  was  attempting  to  remove^m  officer  for  mal- 
feasance in  office,  and  an  injunction  was  asked  in 
the  federal  court.  The  Supreme  Oourt  of  the 
United  States  refused  to  allow  Jurisdiction  to  the 
court  below  and  discharged  the  defendant  who 
violated  the  injunction,  citing  1  U.  6.  Stat,  at  L., 
335,  forbidding  injunction  to  stay  proceedings  In 
any  state  court  except  under  the  bankrupt  act. 
Be  Sawyer,  124  U.  S.  200,  bl  L.  ed.  4S&. 

But  in  Tuchman  v.  Welch,  42  Fed.  Rep.  648,  it  was 
held  by  the  circuit  court  that  it  would  enjoin  con- 
tempt proceedings  under  a  state  liquor  law  where 
the  law  is  in  contravention  of  the  federal  constitiu 
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Ing  the  said  defendants,  or  either  of  tbem, 
from  instituting  other  criminal  prosecutions 
against  complainant,  or  from  entering  upon 
the  premises  without  due  process  of  law.  An 
injunction  was  granted  as  prayed,  and  the  de- 
fendants moved  to  dissolve  the  same  upon  the 
face  of  the  bill.  This  motion  was  sustained, 
and  the  injunction  dissolved,  from  which 
order  the  complainant  has  been  granted  an 
appeal  to  this  court  by  the  chancellor,  in 
order  that  the  principles  involved  may  be 
settled  by  this  court.  From  the  statement  of 
the  cause  it  is  apparent  that  the  defendants 
Andrew  and  Peter  Dabmer  have  or  claim  no 
sort  of  interest  in  the  property  in  controversy, 
and  there  is  no  averment  by  which  it  appears 
that  the  defendant  John  claims  any  present 
right  to  the  possession  thereof.  As  to  these 
defendants  the  bill  is  a  pure  and  simple  ef- 
fort to  enjoin  the  Institution  and  prosecution 
of  criminal  prosecutions  against  complain- 
ant. The  relief  sought,  as  against  the  de- 
fendant Henry,  is  somewhat  further  sup- 
f sorted  by  the  fact  that  a  property  right  is 
n  dispute  between  him  and  the  complainant, 
as  to  which  a  court  of  equity  has  jurisdiction 
to  afford  relief.  If  the  complainant  may 
not  sustain  his  right  to  enjoin  the  defend- 
ant Henry  from  the  prosecution  of  criminal 
charges  against  him,  a  fortiori  may  he  not 


find  relief  in  equity  by  injunction  against 
such  prosecutions  by  the  other  defendants. 

A  somewhat  extended  examination  of  the 
approved  text- writers  and  of  judicial  decis- 
ions has  disclosed  no  suggestion  among  the 
writers  that  the  jurisdiction  invoked  may  be 
exercised  by  courts  of  equity,  nor  have  we 
found  a  decided  case  by  which  it  is  upheld, 
other  than  two  cases  decided  by  the  judges 
of  the  district  courts  of  the  United  States, 
sitting  in  equity  upon  the  circuit,  in  which 
the  jurisdiction  of  equity  to  enjoin  criminal 
prosecutions  has  been  pressed  to  great,  and, 
as  we  think,  imwarrantable,  lengths. 

The  cases  to  which  we  refer  are  M.  Sehaud^ 
ler  Bottling  Go,  v.  Weleh,  42  Fed.  Rep.  561, 
and  Louisiana  State  Lottery  Go,  v.  Fitspatriek, 
8  Woods,  C.  C.  222.  In  the  first  of  these 
cases  prosecutions  under  a  state  law  against 
unlawful  retailing  were  enjoined  upon  the 
ground  that  the  complainant  was  engaged  in 
fnterstace  commerce,  and  in  the  other  prose- 
cution under  a  statute  of  Louisiana,  for- 
bidding the  vending  of  lottery  tickets  on  the 
drawing  of  a  Intter^r,  on  the  ground  that  the 
stete  bv  contract  with  the  complainant  had 
granted  to  it  the  right  to  do  the  forbidden 
act.  In  neither  case  was  there  a  pendinsp 
suit  involving  property  rights,  but  the  bill 
in  each  was  exhibited  for  the  primary  and 


tion,  and  assumes  Jurisdiction  under  U.  8.  Rev. 
Stat.,  B  1970,  providing'  for  relief  at  law  or  equity 
when  any  person  is  deprived  of  his  rights,  privil. 
eges,  or  immunities  under  the  federal  constitution. 

The  district  judgre  in  this  case  after  citing  the 
same  statute  referred  to  by  the  supreme  court  in 
the  preceding  case  and  sajrlnir:  **Thl8  statute  is 
quite  comprehensive,"— then  argues  that  inasmuch 
as  the  injunction  is  asked  aflrainst  the  prosecuting 
attorney  it  is  not  a  proceeding  to  restrain  a  state 
court,  and  bases  his  decisions  on  17  U.  8.  Stat,  at  L. 
13.  giving  parties  right  to  redress  at  law  or  equity. 
Which  statute  is  not  dted  nor  referred  to  in  the 
Sawyer  Case,  )(upra. 

And  the  federal  court  under  the  same  statute  en- 
joined prosecutions  by  a  state  officer  under  a  state 
liquor  law  that  is  in  violation  of  the  interstate 
commerce  -act.  M.  Schaudler  Bottling  Ck>.  v. 
Welch,  42  Fed.  Rep.  661. 

An  injunction  was  granted  restraining  officers  of 
the  state  from  enforcing  penal  laws  by  arrest, 
where  such  laws  impaired  the  obligation  of  a  steto 
oharter  to  run  a  lottery.  Louisiana  State  Lottery 
Co.  V.  Fltzpatrick,  8  Woods,  C.  C.  222. 

An  injunction  was  allowed  restraining  the  en- 
forcement of  a  monopoly  franchise  which  gave  the 
crrantees  the  exclusive  privilege  to  slaughter  cattle, 
and  prohibited  complainants  and  all  other  persons 
from  engaging  in  such  occupation  in  or  near  the 
city  of  New  Orleans.  Live  Stock,  D.  &  B.  Asso.  v. 
Crescent  City,  L.  S.  L.  A;  S.  H.  Co.  1  Abb.  U.  S.  388. 
But  it  doesMot  appear  that  it  was  criminal  prose- 
cution that  was  here  restrained,  although  the  stat- 
ute granting  the  monopoly  franchise  provided  for 
penalties  in  case  of  its  violation. 

But  in  these  cases  the  bill  was  dismissed  by  the 
Supreme  Court  of  the  United  States  on  the  ground 
that  the  statute  was  a  lawful  exercise  of  the  police 
power  of  the  state.  Buteher*s  Union  S.  H.  Co.  v. 
Crescent  City  L.  8.  Co.  Ill  U.  S.  748,  28  L.  ed.  685. 
See  also  Slaughter-House  Cases,  77  U.  S.  10  Wall, 
i^,  10  L.  ed.  915. 88  U.  8. 16  WaU.  88,  21 L.  ed.  804. 

An  injunction  to  restrain  a  criminal  prosecution 
under  the  liquor  laws  was  refused  on  the  ground 
of  misjoinder  of  complainants,  where  agents  and 
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;  principals  had  Joined  in  a  bill  for  relief  against 
separate  prosecutions.  Woolstein  v.  Welch,  48 
Eed.  Bep.  688. 

Proeecutions  under  eUv  ordlnanoee  aeneraUum 

OUy  ordinance  affeeUng  pereondl  riohL 

A  prosecution  under  a  dty  ordinance  will  not  be 
enjoined.    G-arrison  v.  Atlanta,  £8  Ga.  64. 

A  prosecution  for  a  penalty  under  a  city  ordl^ 
nance  will  not  be  enjoined.  Wallack  v.  New  York 
Soo.  for  Beformatlon  of  Juvenile  Delinquents,  6T 
N.y.28. 

The  legality  of  dty  ordinance  will  not  be  tested 
by  Injunction  where  there  Is  a  remedy  by  appeaL 
Levy  V.  Shreveport,  27  La.  Ann.  620;  Devron  ▼• 
First  MunioipaUty,  4  La.  Ann.  11. 

Equity  will  not  enjoin  a  prosecution  under  a  oity 
ordinance  enacted  for  the  preservation  of  publio 
health,  on  a  doubtful  charge  of  unconstitutionality 
where  there  Is  a  remedy  by  appeaL  Hettinger  v. 
New  Orleans,  42  La.  Ann.  629. 

A  court  of  equity  will  not  restrain  a  criminal 
prosecution  under  a  dty  ordinance,  there  bdng*  a 
complete  remedy  at  law.  It  Is  the  duty  of  the 
common-law  court  to  decide  whether  the  ordinance 
is  valid  or  noL  Foyer  v.  Dee  Plalnes,  20  111.  App.  ao, 
128I1L11L 

This  prosecution  was  for  running  picnic  grrouoda 
in  a  dty,  but  the  bill  does  not  show  any  facts  that 
establish  Irreparable  damages. 

An  ordinance  will  not  be  declared  void  in  a  suit 
to  enjoin  threatened  prosecutions  where  there  is 
an  adequate  remedy  at  law.  St.  Peter^s  Epia. 
Church  V.  Wnshinfirton,  100  K.  C.  21;  Cohen  v.  Ctolcla- 
boro  Comrs.  77  N.  C.  2. 

Chancery  oourts  will  not  Interfere  with  anttok 
pated  criminal  prosecution  for  failure  to  pay  a 
license  tax.  New  Home  Sewinff  Mach.  Co.  ▼. 
Fleteher,  44  Ark.  180. 

And  will  not  enjoin  a  prosecution  under  a  city 
ordinance  no  matter  what  may  be  the  Inflrmitlea 
of  the  penal  ordinances  as  there  Is  an  adequate 
remedy  at  law.  Phillips  v.  Stone  Mountain,  61  Gku 
886. 
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original  purpose  of  enjoining  criminal  prose- 
cuiioDS  in  the  state  court,  and  neceasarily  in- 
▼olTerl  the  power  and  jurisdiction  of  a  court 
of  equity  to  draw  to  itself  the  investigation 
of  the  guilt  or  innocence  of  the  complainant 
of  the  offense,  which  was  or  would  be  the 
question  for  investigation  of  the  courts  of  the 
state  having  jurisdiction  thereof.  We  think 
no  English  case  can  be  found  of  modern 
times,  and  no  case  in  the  United  States,  other 
than  the  two  above  noted,  in  which  a  court 
of  equity  has  enjoined  the  prosecution  of 
criminal  proceedings. 

In  York  v.  PiUdngton,  2  Atk.  802,  the  com- 
plainants had  exhibit^  their  bill  in  chan- 
oery  to  establiah  their  sole  right  of  fisherv  in 
the  river  Ouse.  While  the  suit  was  pending 
they  caused  the  agent  of  the  defendant  to  be 
indicted  in  the  sessions  at  York,  where  there 
were  judges  for  breach  of  the  peace  in  fish- 
ing in  their  liberty.  On  motion  of  the  de- 
fendant. Lord  ClianeeUar  Hardwicke  made  an 
order  restraining  the  plaintiff  from  proceed- 
ing at  the  sessions  till  the  hearing  of  the 
^suse. 

In  Kerr  v.  PruUm  Corp.,  L.  R.  6  Ch.  Div. 
467,  Jessel,  M.  R.,  declared  that  with  the  ex- 
ception of  York  V,  Pilkington  there  was  no 
instance  in  which  a  court  of  equity  had  inter- 
fered in  criminal  cases,  and  that  in  8aull  v. 


Browne,  L.  R.  10  Ch.  64,  he  had  decline^, 
to  follow  that  "doubtful  decision,"  and  on 
appeal  his  decision  was  affirmed.  Where  an 
officer  of  a  court  acting  under  its  direction 
tore  down  some  houses  which  were  the  sub- 
ject of  litigation,  one  of  the  parties  to  the 
suit  was  restrained  from  proceeding  crimi- 
nally against  him.  Turjier  v.  Turner,  2 
Eog,  L.  &  Eq.  130. 

The  vice  chancellor.  Lord  Cranworth,  de- 
clared the  distinction  to  be  an  obvious  one, 
for  while  the  court  had  no  jurisdiction  over 
an  indictment  in  general,  as  over  a  mere 
civil  proceeding,  yet,  when  a  court  made  an 
order  in  a  cause  over  which  it  had  jurisdic- 
tion, its  execution  could  not  be  made  the 
ground  of  a  criminal  prosecution  by  one  of 
the  parties,  for  the  officer  would  be  punished 
by  the  court  if  he  failed  to  comply  there- 
with. York  V.  Pilkington  and  Turner  v. 
Turner  are  the  onl v  English  cases  with  which 
we  are  acouainted  in  which  the  prosecution 
of  criminal  proceedings  has  been  restrained, 
and  in  each  the  relief  was  granted  by  a  mere 
order  of  the  court  acting  upon  parties  to  a 
pending  suit  in  which  the  court  was  proceed- 
ing, and  not  by  injunction  under  the  seal  of 
the  court.  In  Sanll  v.  Browne,  supra,  the 
court  refused  to  make  an  order  restraining 
one  of  the  parties  from  at  the  same  time  pros- 


Aod  the  Jurisdiction  cannot  be  waived.  Yates  v. 
Batavia,79I11.500. 

The  oolleotion  of  a  fine  under  a  dty  ordlnanoe 
will  not  be  enjoined  on  the  ground  that  the  crlm- 
taial  complaint  stated  no  cause  of  action,  there 
teinff  a  remedy  at  law.  Schwab  v.  Madison,  49 
ind.aS9. 

An  Injunction  will  not  be  granted  preventing  an 
arrest  and  fine  for  violation  of  a  city  ordinance  by 
obstructing  the  streets,  although  complainant 
ebumed  that  his  act  was  authorized  by  another  or- 
dlnanoe, and  infiolveney  of  the  dty  was  alleged. 
Pope  V.  Savannah,  7i  Ga.  865. 

A  chaooellor  refused  to  restrain  the  enforcement 
of  a  penal  ordinance  oompeliiog  boats  to  land  at  a 
pnblie  wharf,  at  the  suit  of  a  rival  wharf  owner, 
where  the  petition  was  not  framed  with  any  view 
to  recovery  of  damages.  Brown  v.  Catlettsburg, 
Ueosh^ffiS. 

Tbis  was  not  in  fact  an  injunction  against  a 
erimlnal  prosecution  although  the  ordinance  was 
one  under  which  penalties  might  be  enforced. 

Equity  will  not  enjoin  a  prosecution  under  city 
ardinaaoes  against  gambling.  Moses  v.  Mobile,  58 
AfaL  19&  Complainant  claimed  a  franchise  from 
the  state  to  run  a  roulette  game,  which  the  court 
held  unconstitutional. 

The  validity  of  an  ordinance  imposing  a  penalty 
for  nonpayment  of  a  peddler^s  license  cannot  be 
tried  by  injunction,  but  the  sale  of  property  may  be 
enjoined.  (In  this  case  the  peddler*s  license  law 
was  unoonatitutlonal  as  adjudged  in  State  v.  Mo- 
Oinnia,  37  Ark.  882.)  Wateia  Peiroe  OU  Co.  v.  Little 
Bock,  88  Ark.  412. 

Where  complainants  sought  to  enjoin  a  prosecu- 
tion under  an  ordinance  prohibiting  drumming, 
which  the  same  court  held  in  the  case  of  Thomas 
V.  Hot  Springs,  84  Ark.  658,  86  Am.  Bep.  24,  in  a 
criminal  proeecutfon  to  be  void  forwent  of  power, 
the  court  applied  the  rule  that  chancery  does  not 
enjoin  criminal  proceedings.  Medical  &  S.  Inst.  v. 
Hot  Springs,  84  Ark.  650. 

A  prosecution  by  a  city  for  not  taking  out  a 
ticenae  for  a  show  will  not  be  enjoined  in  the  fed- 
eral courts,  although  it  was  claimed  that  plaintiffs 
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had  a  coasting  license  from  the  government  for  the 
vessel  in  which  the  show  was  exhibited,  as  the  fed- 
eral court  has  no  Jurisdiction  to  enjoin.  Rogers  v. 
Cincinnati,  5  McLean,  337. 

Before  a  fine  for  falling  to  pay  a  business  license 
tax  by  ordinance  will  be  enjoined,  it  must  appear 
that  there  is  an  unjust  discrimination  made  against 
the  plaintiff.  Fretwell  v.  Troy,  18  Kan.  271.  See 
also  New  Home  Sewing  Mach.  Co.  v.  Fletcher,8upr(k 

An  injunction  will  not  be  granted  restraining  a 
prosecution  under  a  city  ordinance  against  selling 
liquors  without  city  license  because  it  Is  claimed 
that  the  ordinance  is  void,  and  that  the  officer  Is  a 
trespasser.  Burnett  v.  Gralg,  30  Ala.  185,  68  Am. 
Dec.  116. 

^n  injunction  against  a  prosecution  under  a  olty 
ordinance  will  not  be  enjoined  where  there  is  no 
multiplicity  of  prosecutions  set  on  foot.  Marvin 
Safe  Co.  V.  New  York,  88  Hun,  146. 

A  court  of  equity  will  not  interfere  to  stay  crim- 
inal proceedings  under  an  ordinance  as  such  courts 
deal  only  with  civil  and  property  rights.  So  pros- 
ecution for  failure  to  provide  flagmen  by  street 
railroad  cable  company  at  certain  points  will  not 
be  enjoined  unless  a  mulUplicity  of  prosecutions 
should  be  made  and  then  a  stay  of  some  might  be 
had  to  test  the  question  at  law.  Kansas  City  Cable 
B.  Co.  V.  Kansas  City,  28  Mo.  App.  89. 

If  a  city  ordinance  is  invalid,  equity  will  grant 
an  injunction  against  a  multiplicity  of  prosecu- 
tions for  its  enforcement  that  tend  to  harass  the 
complainant.  South  Covington  &  C  Street  K.  Co. 
V.  Berry  (Ky.)  15  L.  R  A.  604. 

The  ordinance  requiring  certain  servants  to  be 
on  a  street-car  was  held  valid  and  the  injunction 
was  dissolved. 

A  prosecution  under  a  city  ordinance  that  is 
contrary  to  the  statutes  will  be  enjoined,  although 
no  attempt  had  yet  been  made  to  enforce  that  part, 
and  ^^uncertainty  whether  it  may  be  thus  enforced 
creates  the  injury."  Wood  v.  Brooklyn,  14  Barb. 
425. 

In  this  case  the  plaintiff  had  a  tavern  keeper*slf- 
bense  from  the  state,  and  an  ordinance  was  passed 
by  the  city  making  it  unlawful  to  sell  liquor  on 
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ecutinff  a  criminal  proceeding.  As  against 
ICeneral  criminal  prosecutions,  relief  has  uni- 
formly been  refused.  Montague  v.  Dudman, 
2  Ves.  Sr.  896;  Holderstaffe  ▼.  Saunden,  6 
Mod.  UiAtty-Gen.Y.CUaver,  18  Ves.  Jr. 211. 
The  Supreme  Court  of  the  United  States,  in 
He  Sawyer,  124  U.  S.  200,  31  L.  ed.  402,  re- 
viewed  the  decisions  in  England  and  Amer- 
ica, and  declared  that  there  was  no  jurisdic- 
tion in  chancery  to  enjoin  prosecutions  for 
crime,  except  in  cases  in  which  the  order  is 
made  to  restrain  a  party  to  a  suit  already 
pending  before  the  court,  and  to  try  the  same 
right  that  is  in  issue  there.  Sawyer,  who 
had  been  arrested  for  contempt  of  the  injunc- 
tion of  a  federal  court,  was  discharged  on 
habeas  corpus,  upon  the  ground  of  an  entire 
want  of  power  in  the  court  to  grant  the  in- 
junction. There  are  man^  cases  to  be  found, 
proceeding  upon  an  obvious  and  clear  dis- 


tinction in  which  courts  of  equity  have  en- 
joined acts  affecting  property  rights,  not- 
withstanding the  fact  that  such  acts  mights 
also  be  ground  for  indictment.  To  this  class 
are  to  be  assigned  the  cases  of  Emperor  of 
Austria  v.  Day,  8  De  G.  F.  <&  J.  217 ;  Spring^ 
head  Spinning  Co.  v.  Biley,  L.  R.  «  Eq.  551. 
In  the  latter  case  the  chancellor  said : 
''The  truth,  I  apprehend,  is  that  the  court, 
will  interfere  to  prevent  acts  amounting  to 
crime,  if  they  do  not  stop  at  crime,  but  also 
go  to  the  destruction  or  deterioration  of  the- 
value  of  property."  To  the  same  class  bo- 
long  numerous  other  decisions  which  rest 
upon  the  same  principle,  which  is  clear  and 
easily  distinguishable  from  that  of  enjoining- 
the  ordinary  criminal  prosecutions  which  af- 
fect the  property  rights  more  or  less  indi- 
rectly, and  in  which  no  jurisdiction  can  b& 
taken  in  courts  of  equity. 


Sunday.  Ko  arrest  had  been  made  but  oomplaln- 
ant  alleged  be  was  afraid  to  sell  liquor  for  fear  he 
would  be  arrested  and  thus  be  deprived  of  the 
right  to  support  himself  and  family,  and  further 
that  no  provision  had  been  made  in  the  ordinance 
for  balL  The  court  held  that  as  no  sufficient  com- 
pensation could  be  made  for  family  destitution  or 
disreputable  imprisonment,  he  was  entitled  to  an 
injunction. 

A  prosecution  under  a  void  ordinance  may  be 
restrained  by  Injunction.  Baltimore  v.  Badecke, 
49  Md.  218. 

In  this  case  an  ordinance  Imposing  a  fine  for 
every  day  that  a  stationary  engine  remained  after 
notice  by  the  mayor  to  remove  the  same,  was  held 
invalid  as  committing  to  the  mayor  the  sole  power 
to  determine  the  right  to  continue,  and  an  injunc- 
tion was  granted  restraining  prosecution  under  it. 

This  case  and  the  one  next  preceding  are  evi- 
dently exceptions  to  the  general  rule. 

And  equity  will  not  enjoin  a  prosecution  for 
cruelty  to  animals,  although  it  is  alleged  that  such 
prosecution  affects  complainant^s  business,  where 
the  question  is  as  to  the  guilt  of  complainant.  (In 
Wood  V.  Brooklyn,  U  Barb.  425,  the  injunction  was 
granted  to  prevent  the  enforcement  of  a  void  or- 
dinance.) Davis  V.  American  8oc.  fof  Prevention 
of  Cruelty  to  Animals,  76  N.  Y.  96S. 

Where  some  seventy-seven  prosecutions  are 
pending  under  a  city  ordinance  a  court  of  equity 
will  stay  all  but  one,  so  as  to  determine  the  liability 
of  defendant  without  multiplicity  of  suits.  (This 
differs  from  West  v.  New  Tork,  10  Paige,  530,  i  L. 
ed.  1061,  where  a  similar  bill  was  dismissed.  In 
that  case  the  defendant  had  bc»en  convicted  in  some 
cases  and  prayed  in  his  bill  that  all  prosecutions 
should  be  enjoined.)  Third  Ave.  B.  Oow  t.  New 
York,  54  N.  Y.  159. 

Prosecutiont  under  city  ordinaneee  affeeUng  projh 
erty  or  franchises. 

An  Injunction  was  granted  against  prosecution 
by  a  city  under  an  ordinance,  where  the  defendant 
claimed  title  to  the  land  that  he  was  prosecuted  for 
using.  The  criminal  action  was  stayed  until  the 
right  to  possession  could  be  determined.  Sh inkle 
V.  Covington,  83  Ky.  4£0;  Louisville  v.  Gray,  1  Litt. 
147. 

The  mere  fact  that  the  act  is  criminal  does  not 
prevent  a  court  of  equity  from  enjoining  it,  if  it  be 
a  violation  of  property  rights,  and  tbere  is  no  ade- 
quate remedy  at  law.  So  a  bill  alleging  that  a  city 
is  attempting  by  an  ordinance  unlawfully  to  ar- 
rest complainant's  employes  and  to  destroy  the< 
franchise  of  a  railroad  company  will  not  be  dis- 
missed although  it  may  appear  that  the  ordinance 
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Is  quasi  criminal.  Port  of  Mobile  v.  Louisville  *. 
N.B.  Go.  84  Ala.  116. 

But  a  bill  to  restrain  the  proeecutton  under  m. 
cAty  ordinance  prohibiting  unloading  cars  In  the 
streets  does  not  state  a  cause  of  action,  where  no- 
irreparable  damages  are  shown,  and  no  queetloa 
involving  a  franchise  is  made.  The  invalidity  of 
the  ordinance  must  first  be  established  inajudg-^ 
ment  of  a  court  of  law.  (In  the  case  of  Port  of* 
Mobile  V.  Louisville  &  N.  R.  Oo.  the  court  held  that 
no  remedy  at  law  would  be  adequate.)  Forcheimer 
V.  Port  of  MobUe,  84  Ala.  127. 

An  injunction  may  be  granted  to  prevent  a  oity^ 
from  enforcing  an  ordinance  void  as  to  complain- 
ant, by  continued  arrests  and  prosecutions,  wbere> 
the  complainant  had  a  valuable  franchise  and  ha<i 
expended  large  sums  of  money  under  a  city  ordi- 
nance and  thereafter  another  ordinance  waspasse<I 
imposing  great  restrictions  and  penalties.  Rush- 
ville  V.  Rushville  Nat.  Gas  Co.  16  L.  B.  A.  321, 139 
Ind.  575. 

Equity  will  grant  an  injunction  against  a  crim- 
inal proceeding  where  it  is  necessary  to  protect;, 
property  rights  and  threatened  prosecution  and 
arrest  is  for  the  sole  purpose  of  preventing  the* 
exercise  of  civil  rights  conferred  directly  by  law» 
as  in  case  of  a  city  ordinance  preventing  thelaying- 
of  pipes  in  the  streets  without  permission,  where 
the  gas  company  has  a  contract  but  permission  i» 
refused.  Atlanta  v.  Gate  City  Gaslight  Co.  71  Ga. 
106. 

An  injunction  was  granted  against  prosecution 
under  a  building  ordinance,  where  arrest  was- 
threatened  and  the  chancellor  held  that  the  addi- 
tion to  the  depot  in  course  of  construction  was  not. 
included  in  the  ordinance.  Montgomery  v.  Louia> 
vilie  &N.  B.  Co.  84  Ala.  127. 

A  prosecution  under  a  city  ordinance  not  In  vol  v* 
ing  morals,  health,  or  safety,  but  to  enforce  th» 
views  of  the  city  as  to  the  construction  of  its  con- 
tract, will  be  enjoined,  where  the  enforcement 
would  not  be  a  valid  exercise  of  police  power  an<t 
will  be  enjoined.  Newport  v.  Newport  &  0.  Bridge 
Co.  8  L.  R.  A.  484, 12  Ky.  L.  Rep.  39. 

Under  Ark.  Const.,  art.  16,  §  12,  providing  that 
any  citizen  may  sue  to  protect  inhabitants  against 
illegal  exactions,  a  court  of  equity  will  not  enjoin 
a  prosecution  under  a  city  ordinance  where  it  is  to- 
punish  or  prohibit  acts,  yet  as  the  ordinance  li^ 
question  was  an  illegal  exaction  charging  twenty- 
five  cents  a  bale  for  weighing  cotton,  when  it  shoul<i 
be  about  fifteen,  the  decree  of  the  court  was  to  de- 
clare '^void  all  existing  ordinances  of  the  city,  im- 
posing fines  or  penalties  upon  any  persons  who  re- 
fuse to  weigh  their  cotton  at  the  city  scales.** 
Taylor  v.  Pine  Bluff,  34  Ark.  603.  L  T. 
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In  the  cases  of  Jf.  Sehandl&r  BoUling  Co. 
▼.  Welch,  42  Fed.  Rep.  561,  and  Louisiana 
Btate  Lottery  Co.  ▼.  TiHi^^trick,  authorities 
for  the  exercise  of  the  jurisdiction  in  the  one 
class  were  cited  as  upholding  it  in  the  other, 
hut  it  is  notable  that  in  neither  case  was  a 
decision  cited,  either  English  or  American, 
in  which  the  precise  point  involved  had  been 
ruled  in  favor  of  the  jurisdiction. 

In  Montague  Dudman,  2  Yes.  8r.  896, 
Liyrd  Chancellor  liardwicke  declared  he  was 
unable  to  discover  a  precedent  for  the  exer- 
cise of  the  power,  and  said :  "I  will  go  by 
Littleton's  rule,  that  it  is  a  good  argument, 
an  action  lies  not,  because  one  was  never 
brought  I  never  knew  a  bill  of  this  kind, 
and  therefore  will  not  make  the  precedent." 


There  are  a  few  cases  in  which  the  enforce- 
ment of  void  municipal  ordinances,  the  exe- 
cution of  which  directly  affected  property 
rights,  have  been  enjoined,  and  criminal 
prosecutions  before  the  municipal  authorities 
restrained.  Atlanta  v.  Oate  City  Gaslight 
Co.  71  Ga.  106 ;  ShinJOe  v.  Comnaton,  83  Ky. 
420.  But,  with  the  exception  of  M.  Schaudr 
ler  Bottling  Co.  v.  Welch  and  Louisiana  State 
Lottery  Co.  v.  FiUepatrick,  we  have  found  no 
decisions  of  any  court  that  a  bill  in  equity 
may  be  exhibited  for  the  single  purpose  of 
enjoining  criminal  prosecutions,  and  against 
these  decisions  stand  the  unbroken  decisions 
of  all  courts  of  authority. 
Judgment  c^fflimed. 


TTEW  JERSEY  SUPREME  COURT. 


Mary  MULDOON 

V. 

John  C.  MOORE. 

a»N.j.L.iia) 

•1.  Under  the  "Act  for  the  BeUef  of 
Creditors  ai^ainst  Helm  and  Devi- 
■eest**  (AeviflioD,  476,)  a  creditor  of  a  deceased 
debtor  may  recover.  In  an  action  against  his  heir 
or  devisee,  either,  (1)  If  defendant  pleads  proper^ 

•Headnotes  by  HAan,  J» 


ly,  a  special  judgment,  requiring  the  debt  to  be 
made  only  out  of  lands  descended  or  devised,  and 
which  have  not  been  bona  flde  aliened  before  the 
commencement  of  tbe  action;  or,  (2)  If  defendant 
falls  to  plead,  or  pleads  falsely  or  improperly,  a. 
general  judgment,  as  If  for  the  debt  of  defendant; 
or,  (8)  If  It  is  made  to  appear,  in  the  manner  pre- 
scribed, that  such  lands  have  been  so  aliened  be- 
fore action  brought,  a  like  general  Judgment*  but 
only  for  the  value  of  the  lands. 
8*  A  Judfl^eiit  aipaiiuit  aa  heir  or  devi* 
■ee.  upon  his  indivldaal  debt,  and  levy  of 
an  execution,  issued  thereon,  upon  lands  d»- 


K<nm.--L(dbaily  of  hefn  for  cUiQOtUmt  of  aneesUr. 

Although  by  Roman  law  an  heir  was  originally 
held  liable  for  all  his  ancestor's  debts  in  case  he 
took  the  inheritance,  he  was,  as  is  stated  In  4  Kent's 
Commentaries.  *S79,  afterwards  allowed  by  Justin- 
ian tbe  benefit  of  an  inventory,  by  which  he  could 
limit  his  liability  to  the  amount  of  tbe  property 
which  he  received  from  his  ancestor.  This  is  the 
extent  to  which  heirs  have  ever  been  held  liable  in 
Bngland  and  in  most  of  the  United  States. 

In  Smith  V.  Tarker,  2  W.  BL  1280,  the  doctrine 
that  the  heir  is  liable  only  in  respect  of  tbe  assets 
which  descended  to  him  is  upheld;  and  the  question 
involved  was  whether  a  reversion  in  fee  expectant 
after  an  estate  tall  in  possession  was  to  be  regarded 
•8  asMta  desoeoded  for  that  purpose. 

The  same  doctrine  limiting  the  heir's  liability  to 
the  value  of  lands  descended  is  sustained  by  Buck- 
ley V.  Nightingale,  1  Strange,  665. 

By  8  Wm.  ft  H.,  chap.  14,  the  heir  was  made  liable 
at  law  for  the  value  of  assets  aliened  by  him,  as  he 
bad  previously  been  regarded  as  liable  in  equity. 
Colenum  v.  Winch,  1  P.  Wms.  777;  Mathews  v. 
Jones,  2  Ansti.  606. 

Under  R.  L  Gen.  Stat.,  chap.  178,  t  20,  an  heir  is 
held  personally  liable  for  the  value  of  lands  ob- 
tained by  descent  and  aliened  by  him.  Hopkins  v. 
Ladd,  12  B.  T.  279. 

The  same  statutory  provision  exists  in  other 
states  among  them  New  Jersey,  In  which  the  heir 
is  made  personally  liable  in  such  cases  for  tbe  value 
of  the  lands  aliened;  but  after  a  bona  flde  allena- 
tkm,  the  lands  are  no  longer  liable  for  the  ances- 
tor'sdebt.  Denv.Gllark,10N.  J.L.260,lBAnLDea 
417. 

The  common-law  liability  of  an  heir  for  bond  or 
covenant  debta  of  bis  ancestor,  which  expressly 
name  him,  is  extended  by  the  statutes  of  Maryland 
81L.KA* 


to  simple  contract  debts  of  the  ancestor  to  the  ex* 
tent  of  the  property  inherited.  Campbell's  Case,  t 
Bland«  Gh.  200, 20  Am.  Dec.  860. 

Such  is  the  law  under  the  statutes  of  nearly  if 
not  all  the  states  of  the  Union. 

An  action  against  the  heir  is  the  proper  remedy 
under  New  York  statutes,  where  the  ancestor  was- 
a  nonresideot  and  has  left  no  personal  assets  in  the- 
Btate.    HoUister  v.  HoUlster,  10  How.  Pr.  632. 

After  tbe  expiration  of  the  statutory  period  of 
three  years  from  the  grant  of  administration,  the 
debta  of  the  ancestor  can  be  enforced  under  New 
York  statutes  against  the  heiiq  to  the  extent  of 
their  inheritance,  providing  the  statutory  condi- 
tions exist  as  to  lack  of  personal  assets  and  inability 
to  collect  from  the  estate.  Piatt  v.  Piatt,  105  N.  Y. 
4B8. 

The  heirs  of  a  deceased  surety  are  liable  in  Texa» 
also  to  the  extent  to  which  they  have  received  the 
ancestor's  property.    Finch  v.  State,  71  Tex.  62. 

The  heir  of  an  heir  is  liable  by  the  same  rule  as- 
the  first  heir  to  the  extent  of  the  property  obtained 
from  the  ancestor.    Waller  v.  Ellis,  2  Munf .  88. 

A  father  is  chargeable  by  the  same  rule  as  heir 
of  his  son  to  the  extant  of  the  value  of  the  prop- 
erty inherited.   Francisco  v.  Shelton,  86  Ya.  779. 

But,  as  indicated  above,  the  heir  is  liable  only  to* 
the  extent  of  tbe  value  of  tbe  property  which  he 
inherits.  Byrd  v.  Beldlng,  18  Ark.  118;  Payson  v. 
Hadduck,  8  Blss.  293;  Bedell  v.  Lewis,  4  J.  J.  Marsh. 
662;  Bametto  v.  Hayden,  6  J.  J.  Marsh.  108;  Tennant 
V.  Neal,  20  111.  App.  571;  Bryan  v.  Blythe,  4  Blackf. 
249;  Whltaker  V.  Young,  2  CJow.  569;  Wood  v.  Wood, 
28  Barb.  856;  Scbmidtke  v.  MlUer,  71  Tex.  103; 
Wheeler  v.  Floyd,  24  S.  C.  4ia 

An  heir  who  has  aliened  land  descended  Is  liable 
for  its  value  at  tbe  time  of  descent.  Fredericks  v. 
Isenman,  41  N.  J.  L.  212. 

Heirs  do  not  become  executors  de  son  tott  by  le- 


See  also  28  L.  R.  A.  521. 
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■oended  or  devtaed  prior  to  the  oommenoemeot 
of  an  action  against  the  heir  or  devjsee,  upon  a 
debt  of  the  anoeetor  or  testator,  is  not  an. aliena- 
tion, within  the  meaning  of  that  act^ 

,(June  8,1888.) 

€ASE  CERTIFIED  from  the  Circuit  Court 
for  Union  County  for  the  opinion  of  the 
Supreme  Court  in  a  proceeding  by  one  who  had 
obtained  a  ludgment  against  defendant  asheir- 
■at-law  of  William  Moore,  deceased,  to  estab- 
lish the  priority  of  her  lien  over  executions 
upon  judgments  which  had  been  procured 
against  defendant  on  his  individual  debta. 
■Judgment  for  complainant  advued. 

Statement  bv  Mag^e,  J.: 

The  state  of  the  case  shows  that  in  Feb- 
Tuarjr,  1890,  William  Moore  died  seised  of 
oertain  lands  in  Union  county,  leaving  John 
O.  Moore  his  sole  heir-at-law ;  that  on  May 
17,  1892,  Mary  Muldoon  recovered  a  judg- 
ment in  the  Union  circuit  against  John  C. 
Moore,  as  heir  of  William  MOore,  upon  a 
•debt  of  the  latter,  and  that  execution  on  the 
judgment  was  levied  on  the  lands  above  men- 
tioned ;  that  creditors  of  John  C.  Moore  had 
recovered  judgments  against  him,  whereon 
-executions  had  been  issued,  and  levies  made 
upon  the  same  lands,  (the  earliest  of  those 
judgments  was  entered  March  5,  1892,  and 
the  latest.  May  12,  1892 ;)  and  that  the  lands 
were  sold  under  all  the  executions,  but  did 
not  produce  enough  to  satisfy  them.  A  rule 
to  show  cause  why  the  sheriff  should  not  be 
•directed  to  pay  to  Mary  Muldoon  the  amount 


I  of  her  judgment  in  full,  and  prior  to  any 
payment  to  the  judgment  creditors  of  Joha 
C.  Moore,  was  allowed.  The  latter  appeared 
to  the  rule,  and  the  facts  were  agreed  upon 
by  the  respective  parties,  whereupon  the  cir- 
cuit court  certified  to  this  court  Uie  question 
whether,  upon  the  facts,  the  judgment  of 
Mary  Muldoon  is  entitled  to  priority  in  pay- 
ment over  the  other  judgments. 

Mr,  T.  F.  MeComUek,  for  plaintiff : 

The  statute  provides  that  creditors  may 
maintain  action  on  special  and  simple  con- 
tracts  against  heirs  and  devisees. 

Revision,  §  1,  p.  476. 

It  further  provides  that  if  the  heir  alien 
lands  descended  to  him  before  action  brought 
he  shall  be  liable  to  the  value  of  the  land. 

Revision,  ^  2,  p.  476. 

The  lands  of  the  ancestor  are  assets  which 
are  liable  to  pay  the  debts  of  the  deceased 
debtor  and  subject  thereto;  they  belong  to 
his  devisee  or  heir-at-law,  but  the  devisee  or 
heir-at-law  takes  no  beneficial  interest  there- 
in, except  subject  to  and  after  payment  of  the 
deceased  testator  or  ancestor's  debts. 

Kinderley  v.  Jertfii,  22  Beav.  23. 

An  heir  is  in  privity  with  his  ancestor. 

Freeman,  Executions,  g  168. 

Of  two  executions — one  for  the  debt  of  the 
testator,  and  the  other  for  the  debts  of  his 
executor — the  former  overrides  the  latter,  and 
a  sale  had  under  the  latter  is  void  until  the 
former  is  satisfied. 

Janes  v.  McNeiU,  1  Hill,  L.  84. 

It  is  error  to  decree  the  sale  of  the  interest 


-oeivinir  rents  payable  in  kind.  Johnson  v.  John- 
son, 80  Ga.  260. 

An  heir  who  has  received  all  the  property  of  his 
intestate  is  liable  to  creditors  of  his  ancestor  for 
4ts  real  value  leas  debts  of  higher  diirnity  and  a  pro 
rata  share  of  other  debts  of  equal  diirnity.  Lewis 
V.  Hill,  87  Ga.  460. 

But  unlens  an  heir  has  aliened  land  which  he  re- 
ceived, he  cannot  be  chargred  personally  either  to  a 
'Creditor  or  to  another  heir  for  contribution, 
fichermerhom  v.  Barhydt,  Q  Paige,  28,  i  L.  ed.  607; 
Branger  v.  Lucy,  82  111.  01. 

A  widow  and  heir  may  be  compelled  to  make  a 
•oonveyaoce  according  to  a  contract  of  decedent, 
but  cannot  be  charged  with  a  personal  Judgment 
for  default  of  conveyance,  unless  they  have  re- 
-celved  property  suflScient  to  cover  their  liability. 
Forman  v.  Stickney,  77  III.  576. 

Purchase  money  paid  to  a  married  woman  on  a 
•oouveyance  made  by  her  which  was  void  for  inca- 
pacity to  contract  cannot  be  recovered  from  her 
liein.    Wynn  v.  Louthan,  86  Va.  046. 

An  heir  may  show  as  a  defense  against  a  debt  of 
his  ancestor  that  there  are  other  debts  of  the  same 
degree,  so  as  to  make  him  chargeable  only  jyro 
rata.  Schermerhom  v.  Barhydt,  0  Paige,  28,  4  L. 
ed.507. 

lAahUitv  on  covenant  or  specialty  debt. 

Although  it  is  stated  in  some  places  that  an  heir 
-cannot  be  charged  with  a  debt  of  his  ancestor  be- 
yond the  amount  of  property  descended  to  him, 
unless  he  is  sveciaUy  named  in  the  covenant  creaUng 
the  obligation,  thereby  Implying,  or  at  least  sug- 
4ire8ting,  that  he  might  be  held  liable  without  such 
limitation  on  a  covenant  expressly  assuming  to 
bind  the  heirs  of  the  covenantor,  the  cases  in  which 
heirs  have  been  actually  charged  on  a  covenant  of 
-the  ancestor  all  limit  his  liability  by  the  amount  of 
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property  descended.  Walker  v.  Beaver,  70  Mo.  664; 
Miller  v.  Bledsoe,  61  Mo.  06;  Chauvin  v.  Wagner.  18 
Mo.  568;  Bates  v.  Norcross,  17  Pick.  16, 28  Am.  Deo. 
271;  Crisfield  v.  Storr,  86  Md.  120;  Ellis  v.  Gosney,  7 
J.  J.  Marsh.  100;  Crocker  v.  Smith,  10  Hi.  App.  876. 

In  the  last  case,  such  limitation  was  not  stated 
but  it  appeared  in  fact  that  the  heir  had  received 
sufficient  property  to  answer  for  the  obligation. 

At  common  law  a  covenant  against  the  heir 
would  not  lie,  unless  he  was  named  In  the  cov^ 
nant;  and  under  the  Kentucky  statutes  allowlnar 
lands  to  be  subjected  to  debts  of  the  ancestor  by 
joint  action  against  the  heirs  and  personal  repre- 
sentatives, the  heir  alone  is  not  subject  to  suit  uq- 
less  on  a  debt  for  which  he  was  liable  at  commoQ 
law.    Lawrence  v.  Buckman,  8  Bibb,  24. 

The  Iliinois  statutes  regrulating  the  right  to  en* 
force  debts  of  an  ancestor  against  his  heirs  are 
merely  cumulative  of  common-law  remedies,  and 
do  not  exclude  the  common-law  right  of  actioii 
against  an  heir.    Crocker  v.  Smith,  10  HI.  App.  376. 

But  in  Missouri  the  statutes  are  held  to  supersede 
prior  remedies  so  that  an  heir  cannot  be  held  on  a 
covenant  of  his  ancestor  without  proof  that  the 
admlnlscratlon  has  been  finally  dosed.  McAllister 
V.  Williams,  28  Mo.  App.  286. 

Where  the  statutes  provide  for  the  descent  of 
personal  as  well  as  real  property,  the  whole  amount 
of  both  is  the  extent  of  the  helr^s  liability  for  hla 
ancestor's  debts.    Hall  v.  Martin,  46  N.  H.  887. 

A  soire  facias  against  an  heir  alone  on  a  recog- 
nizance of  his  ancestor  was  upheld  in  Harbert*8 
Case,  8  Coke,  11. 

An  heir  Is  liable  at  law  on  a  bond  naming  hioi, 
although  the  lands  of  debtors  are  by  statutes  made 
exempt  from  execution  until  the  personal  estate  la 
exhausted.    Long  v.  Baker,  8  N.  a  128. 

The  "action  and  actions  against  the  heir  and 
helrs-at-law  of  any  debtor*' in  fbvor  of  **aU  and. 
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of  one  of  several  heirs  in  his  ancestor's  lands 
to  pav  the  debts  of  the  heir  before  directing 
a  settlement  of  the  accounts  of  the  ancestor's 
administrator. 

Botcden  ▼.  Parrish,  86  Ya.  67. 

Lands  on  the  death  of  the  ancestor  intestate 
descend  to  the  heirs  and  may  be  sold  on  ex- 
ecutions against  the  heirs,  but  subject  to  the 
rights  of  the  administrator  in  case  they  are 
needed  for  the  payment  of  the  ancestor's 
debte. 

Douglam  t.  Ma$ne,  16  Ohio,  271 ;  Haynes 
Y,  Colvin,  19  Ohio,  892;  M&rrii  ▼.  Mowatt, 
%  Paige,  586,  2  L.  ed.  1041. 

A  sheriff's  sale  on  an  execution  against 
the  heir  as  an  individual  passes  no  title  as 
against  a  subsequent  sale  of  decedent's  prop- 
erty on  an  order  of  the  orphan's  court  for 
thepayment  of  debts  of  intestate. 

Bomer  v.  Basbrouek,  41  Pa.  169. 

A  Judgment  against  the  heir  is  not  such 
an  alienation  as  will  defeat  the  intestate's 
creditors. 

Kinderlevv.  Jervis,  22  Beav.  7;  Bb  parte 
Morton,  6  Ves.  Jr.  449. 

So  long  as  the  title  to  lands  descended  re- 
mains  in  the  heir,  the  debts  of  the  ancestor 
constitute  a  lien  thereon. 

Rev.  §  77,  p.  768 ;  WeaUrvelt  v.  VoorTus,  42 
N.  J.  Eq.  180;  LaFoy  v.  LaFoy,  48  N.  J. 
£q.  noU  209. 

An  attachment  against  an  heir  for  his  own 
debt  and  seizure  of  property  of  ancestor  and 
decision  of  court  will  not  preclude  the  cred- 
itors of  the  estate  from  proceeding  against 
the  said  property  of  the  deceased. 


Baynton  t.  FtnnaU,  4  Smedes  &  M.  193. 

A  judgment  creditor  is  entitled  to  no  more 
than  his  debtor,  for  he  claims  under  him; 
and  the  heir  is  only  entitled  to  the  real  es- 
tate which  may  remain  after  fulfilling  his 
ancestor's  obligation. 

W?i%ttoorth  V.  Oaugain,  8  Hare,  416 ;  Brear* 
Offf  V.  DorringUm,  4  DeG.  «&  Sm.  122 ;  Dun^ 
Bter  V.  OUngaU,  8  Ir.  C.  L.  Rep.  47. 

A  creditor  of  a  deceased  debtor  who  pro- 
ceeds to  judgment  against  the  heir-at-law  of 
deceased  has,  in  respect  to  the  lands  of 
deceased,  a  legal  preference  over  the  juds"- 
ment  creditors  of  the  heir  as  an  individual. 

Buchan  ▼.  Sumner,  2  Barb.  Gh.  184,  5  L. 
ed.  608. 

A  iudgment  creditor  of  an  heir  for  an  in- 
dividual debt  should  not  be  allowed  to  par- 
ticipate in  the  funds  arising  from  the  sale 
of  a  deceased  ancestor's  estate  to  the  injury 
of  the  creditors  of  the  intestate. 

Manifolds  Estate,  5  Watts  &  8.  840. 

Messrs.  W.  R.  Coddinffton*  Williaaa 
A.  Coddin^toiif  John  mT  Jaekson,  and 
Charles  A.  Reed*  eorUra, 

MsLgiBf'J,,  delivered  the  opinion  of  the 
court: 

The  question  presented  requires  for  its  so- 
lution a  determination  as  to  when  and  how 
lands  of  a  deceased  debtor  may  be  made  to 
answer  for  his  debts  by  means  of  an  action 
against  his  heir-at-law  to  whom  the  lands 
have  descended.  At  common  law  a  creditor, 
by  specialty  which  bound  the  obligor  and  bis 
heirs,  had  a  right  of  action  thereon  against 


every  creditor  and  oreditois  ••  arlven  by  the  New 
Jersey  statutes  include  an  action  of  covenant  for 
tireach  of  a  covenant  a^ost  Incumbrances.  New 
Jersey  Ins.  €X>.  v.  Meeker,  87  N.  J.  L.  :i82. 

A  covenant  for  further  asBuranoe  may  be  en- 
forced against  heirs  of  a  grantor,  if  they  have 
enonirh  of  the  ancestor's  property  to  make  it  good. 
CbauviD  V.  Wagner,  18  Mo.  658. 

The  exemption  of  execntois  and  administrators 
from  salt  on  an  obligation  of  a  decedent  for  six 
iDontbs,  under  the  Kentucky  statute,  after  his 
deatb  does  not  apply  to  heirs  on  a  covenant  ex- 
presBly  binding  tbem,  and  on  which  they  may  be 
•tted  alone,  but  they  may  sue  immediately.  Sneed 
V.  Ptifl]lpB,2J.J.MarBh.l8L  See  also  Crisfleld  v. 
fltorr,  tuprck 

An  heir  receiving  sufficient  aawts  Is  bound  by 
Us  ancestor^  covenant  of  warranty.  Miller  v. 
Bledsoe.  81  Mo.  98;  Bates  v.  Nororoas,  17  Pick.  16^  28 
Am.De&271. 

On  a  bond  for  conveyance  the  heirs  of  the  obligor 
nay  be  compelled  to  convey,  but  not  to  give  a 
geoeral  warranty,  as  they  are  bound  only  to  the 
extent  of  the  property  descended.  Holder  v. 
Koant/2  J.  J.  Marsh.  187.  See  also  Gere  v.  Clarke, 
«  Hill,  8S0i  and  Crocker  v.  Smitb.llO  liL  App.  878. 

Remedy  In  etiuity. 

The  liability  of  an  heir  under  the  New' Jersey 
statute  is  purely  legal  and  not  enforceable  in 
equity.  New  York  Mut.  Lu  Ins.  Oo.  v.  Hopper,  48 
K.  J.  Eq.  887. 

So  In  MLaouri  the  statutory  remedy*againBt  heirs 
has  superseded  the  equitable  remedy  against  them. 
IStterington  v.  Hooker,  68  Mo.  607. 

But  In  many  cases  a  suit  in  equity  has  been  main- 
tained by  creditors  oi  an  ancestor  against  his  heirs, 
where  there  has  been  no  administration  and  they 
have  received  enough  of  his  property  to  satisfy 


the  debt.  Shannon  v.  DiUon,  8  B.  Mon.  880,  i8 
Am.  Dea  801;  Van  Syckle  v.  Richardson,  18  lU.  171; 
Donlap  V.  Newman,  47  Ala.  430;  Cameron  v.  Cam- 
eron, 82  Ala.  808;  Bryan  v.  Blytbe,  4  Blackf.  240; 
Adams  v.  Holcombe,  1  Harp.  Bq.  202,  14  Am.  Dec 
718;  HefTerman  v.  Forward,  8  B.  Mon.  687. 

So,  after  administration  is  dosed  an  heir  may  be 
chargeable  in  equity  to  the  extent  of  the  property 
descended  to  him  on  claims  which  subsequently 
mature  and  could  not  have  been  presented  in  the 
admioistration  proceedings.  Williams  v.  Bwing,  81 
Ark.  228;  HaU  v.  Martin,  46  N.  H.  837;  Cutright  v. 
Stanford.  81 IIL  24a 

So  other  suits  in  equity  against  heirs  have  been 
upheld  without  much  of  any  discussion  of  the  rem- 
edy. Payson  v.  Haddock,  8  Bias.  296;  Cutright  v* 
Stanford,  supra;  Van  Meter  v.  Love,  88  111.  200. 

But  in  Van  Syckle  v.  Richardson,  mpro,  it  is 
madefa  condition  of  a  suit  in  equity  to  enforce  an 
aooestor^s  idebts  that  all  the  creditors  are  before 
the  courts  so  that  the  debts  can  be  directed  to  be 
paid  pro  tanto.  See  also  Zwemerman  v.  Bosenbeig« 
(Tex.)  Feb.  10, 1880. 

In  Ellis  V.  OoBoey,  1  J.  J.  Marsh.  848,  it  is  held  that 
heirs  not  expressly  bound  by  a  covenant  can  be 
sued  at  law  only  with  personal  representatives,  but 
may  be  sued  alone  in  equity  fcr  the  amount  of 
property  each  has  received. 

A  suit  in  equity  for  discovery  from  the  adminis- 
trator and  heirs  of  a  deceased  Judgment  creditor 
was  held  sustainable  in  Thomas  v.  Adams,  80  IIL  87. 

An  heir  who  pays  a  debt  of  his  ancestor  for 
which  the  heirs  are  liable  has  a  right  to  contribu- 
tion from  his  co-heirs  out  of  the  assets  descended 
to  them.  Taylor  v.  Taylor,  8  B.  Mon.  414«  48  Am. 
Dec.  400;  Schermerhorn  v.  Barhydt,  0  Paige,  28,  4 
L.  ed.  607;  Branger  v.  Lucy,  82  111.  OL 

Personal  as  well  as  real  property  may  be  reached 
in  equity  m  a  suit  against  heirs  if  no  administration 
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the  bcir-at-law  of  his  deceased  debtor.  If  in 
such  aa  action  the  heir  admitted  assets,  •*.  e, 
lands  held  by  descent  from  the  debtor,  the 
only  judgment  permitted  was  a  special  one 
for  the  recovery  of  the  debt,  to  be  levied  out 
of  such  lands  as  the  heir  had  not  bona  fide 
aliened  before  action  brought.  Upon  lands 
aliened  before  action  brought  the  creditor 
gained  no  right,  but  his  Judgment  related 
back  to  the  commencement  of  the  action,  and 
could  be  executed  upon  any  such  lands, 
though  aliened  thereafter.  If  the  heir  per- 
mitted judgment  in  such  an  action  to  pass 
against  him  by  confession,  without  showing 
the  assets  descended,  or  by  nan  8um  inform' 
attu  or  nil  dicit,  or  falsely  pleaded  riens  per 
decent,  such  ludgment  was  a  general  one,  aa 
if  upon  the  debt  of  the  heir.  Bacon,  Abr. 
title,  Heir^  F. ;  Comyns,  Dig.  title,  AmsU, 
A :  Jefferion  v.  Morton,  2  Saund.  7,  noU  4; 
HarberVs  Oaae,  8  Coke,  11 ;  Vin.  Abr.  title, 
Beir,  C ;  Comyns,  Dig.  title,  Pleads,  2  E.  5. 
Such  a  general  judgment  was  enforceable  by 
the  ordinary  processes  of  execution,  includ- 
ing an  elegit,  under  the  Act  of  18  Edw.  I., 
chap.  18,  whereby  the  plaintiff  had  delivered 
to  him  a  moiety  of  the  lands  of  the  defendant, 
to  be  held  until  he  obtained  satisfaction  of 
his  judgment.  But  the  special  judgment 
was  enforced  only  by  an  extent,  whereby  the 
plaintiff  had  delivered  to  him  the  whole  of 
the  lands  of  his  deceased  debtor,  which  had 
descended  to  his  heir,  and  which  had  not  been 
bona  fide  aliened  by  the  latter  before  action 
brou;rht.     2  RoUe,  Abr.  71 ;  Bacon,  Abr.  ti- 


tle, Seir,  H.  1 ;  Jefferson  v.  Miin'ton,  iupra/ 
Tidd,  Pr.  a58,  Append,  cxli.  §  86. 

By  the  provisions  of  the  Statute  of  8  &  4 
Wm.  &  M.,  chap.  14,  a  liability  to  action, 
precisely  similar  to  that  of  the  heir  at  com- 
mon law,  was  imposed  upon  the  devisee  of 
lands  of  a  deceased  debtor.  The  act  further 
provided  that  If  it  appeared,  in  any  action 
against  an  heir  or  devisee,  under  the  plead- 
ngs  prescribed,  that  lands  descended  fron^ 
or  devised  by  the  deceased  debtor  had  been 
bona  fide  aliened  before  action  brought,  tfaea 
such  heir  or  devisee  was  liable,  and  a  judg- 
ment should  pass  against  him  for  the  value 
of  the  lands  so  aliened,  as  if  upon  his  own 
proper  debt.  A  mode  was  provided  by  whicb 
the  value  of  such  lands  was  ascertained.  The 
''Act  for  the  Relief  of  Creditors  against 
Heirs  and  Devisees,"  passed  March  7,  1797, 
(Pat.  Laws,  248,)  adopted  and  re-enacted, 
with  modifications,  the  provisions  of  the  com- 
mon law  and  of  the  Statute  8  Wm.  &  M. 
chap.  14,  on  this  subject.  It  extended  the 
remedy  to  every  creditor,  whether  by  simple 
contract  or  specialty,  and  whether  heirs  are 
mentioned  therein  or  not.  It  expressly  gave 
a  right  of  action  to  such  creditors  against  tlie 
heir  and  devisee  of  a  deceased  debtor,  and  it 
provided  that  such  an  heir  or  devisee  should 
be  liable  and  chargeable  for  a  false  plea  in 
the  manner  any  heir  would  have  been  for  a 
false  plea  pleaded  by  him  in  an  action  of 
debt  upon  specialty,  or  for  not  confessing^ 
the  lands,  etc.,  to  him  descended.  The  act 
further  provided  that  if  any  heir  was  liable 


has  been  had  within  twelve  monthfi,  under  the 
Kentucky  statutes,  and  the  oreditor  is  not  bound 
to  take  administration  with  all  its  burdens  in  order 
to  colleot  his  debts.  Hefferman  v.  Forward,  6  B, 
lion.  667.   Bee  also  Bryant  v.  Livermore,  infra, 

ConditUmt  of  miU  aoa4ntt  heir9. 

'  Under  the  New  Jersey  statutes  an  action  at  law 
will  lie  affalDst  the  heirs  in  the  first  instance  where 
they  are  liable  under  the  statute.  Stone  v.  Todd, 
49  N.  J.  L.  Sflii  Fredericks  v.  laenman,  41  N.  J.  L. 
Z12. 

So  an  action  on  a  covenant  which  expressly 
binds  the  heirs  may  be  brouirht  without  first  seek- 
ing  relief  from  the  personal  estate.  Crisfleld  v. 
Storr,  86  Md.  128.  See  also  Sneed  v.  Phillips,  2  J.  J. 
Marsh.  181. 

But  an  action  which  ig  hased  on  statutes  can  In 
most  states  be  brought  only  after  an  attempt  to 
collect  tbe  debt  from  the  personal  property. 

In  Iowa  the  law  does  not  authorize  in  the  first 
Instance  a  direct  process  and  suit  and  personal 
Judgment  aeratnst  the  heirs.  The  statutory  remedy 
against  the  personal  property  must  first  be  ex- 
hausted.   Reynolds  v.  May,  4  G.  Greene.  288. 

The  Bufllciency  of  personal  assets  at  the  death  of 
the  ancestor  or  at  latest  at  the  time  when  they  are 
taken  In  charge  by  the  personal  representative 
will  protect  the  heir  from  liability.  Reed  v.  Lozler, 
48  Hun.  60. 

So  will  a  probate  sale  of  the  land  descended.  Go- 
Tell  V.  Weston,  20  Johns.  414. 

Under  the  Illinois  statutes  the  heirs  are  not  liable 
for  a  simple  contract  debt,  if  the  personal  estate  is 
sufficient  to  pay  it  Guy  v.  Gerricks,  85  III.  428; 
Laughlin  v.  Heer.89Tll.  110;  Ryan  v.  Jones,  15I1L1. 

And  they  can  be  sued  alone  only  where  judgment 
has  been  had  against  the  personal  representative 
and  he  has  no  assets,  or  where  no  administration 
81L.R.A. 


has  been  had  within  one  year  after  the  death  of  the 
intestate.    Hoffman  v.  Wilding,  85  IlL  458. 

Failure  to  pursue  his  claim  after  presenting  it  ta 
the  administrator  and  allowing  the  administration 
to  be  closed  without  providing  for  it  defeats  the 
right  of  the  creditor  to  proceed  against  the  heir. 
CoUamore  v.  Wilder,  19  Kan.  67. 

So  in  Minnesota  It  is  held  that  the  loss  of  a  rem- 
edy in  the  probate  court  by  laches  gave  no  right  to 
proceed  In  equity  to  enforce  a  aim  pie  contract  debt 
of  an  ancestor  against  the  heirs,  both  personal  and 
real  property  being  subject  to  the  ancestor's  debts 
in  probate  proceedings.  Bryant  v.  Livermore,  20 
Minn.  818. 

See  also  on  this  subject  under  the  division  as  to 
pleading  and  proof,  infra. 

In  Zwemerman  v.  Rosenberg  (Tex.)  Feb.  19» 
1880,  it  is  held  that  there  is  no  right  of  action 
against  heirs  without  administration,  unless  the 
plaintiff  is  the  sole  creditor. 

Bee,  as  to  equity  cases,  supra. 

The  enlargement  by  N.  Y.  €k>de  Olv.ProcM  1 184S 
of  the  provision  as  to  inability  to  collect  by  adding* 
the  words  **  or  will  be  unable  "  to  the  words  "  has 
been  unable/*  applies  to  a  proceeding  against  an 
heir  since  the  adoption  of  the  Code,  although  tbe 
descent  of  the  property  took  place  before  that 
time.    Read  v.  Patterson,  184  N.  Y.  128. 

The  statutory  limitation  ;of  three  years  within 
which  action  cannot  be  brought  against  the  heir 
applies  to  a  suit  to  obtain  a  decision  whether  de- 
fendant took  as  heir  or  under  a  conveyance.  Roe 
V.  Swezoy,  10  Barb.  247.  See  also  Selover  v.  Ooe,  83 
K.  Y.  438,  and  Piatt  v.  Piatt,  105  N.  Y.  488. 

PleadinQ  and  proof. 

Plaintiff  In  an  action  against  his  debtor's  heir 
must  show  affirmatively  therein  all  the  statute  re- 
quires as  a  condition  of  the  heir*s  liability  In- 
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for  a  debt  of  his  ancestor,  in  regard  of  any 
lands  descended  to  him.  and  should  alien 
snch  lands  before  action  brought,  he  should 
be  answerable  for  the  debt,  to  the  value  of 
the  lands  aliened,  and  execution  on  a  judg- 
ment tl^erefor  should  go  for  such  value,  as  if 
for  the  proper  debt  of  tlie  defendant,  but 
lands  bona  fide  aliened  before  action  brought 
should  not  be  liable  to  such  execution. 
Provision  was  also  made  for  determining  in 
such  actions  the  value  of  lands  so  aliened, 
and  it  was  expressly  declared  that  a  judg- 
ment a^inst  an  heir  by  confession  of  the  ac- 
tion, without  confessing  assets,  or  upon  de- 
murrer or  nihil  dieit,  should  be  for  the  debt 
and  damages,  without  any  writ  to  inquire  of 
the  lands,  etc. ,  so  descended.  The  provisions 
thus  made  respecting  actions  against  heirs 
were  also  extended  to  actions  against  dev- 
isees. From  this  review  it  appears  that 
after  the  passage  of  the  Act  of  179^7  a  credi* 
tor  of  a  deceased  debtor  might  recover,  in  an 
action  against  the  heir  or  devisee,  either,  (1) 
if  defendant  pleaded  properly,  a  special 
judgment,  reauirin^  the  debt  to  be  made  only 
•out  of  lands  descended  or  devised  to  defend- 
ant, which  had  not  been  by  him  bona  fide 
aliened  before  the  commencement  of  the  ac- 
tion ;  or  (2)  if  defendant  pleaded  falsely  or 
improperly,  or  failed  to  plead,  a  general 
judgment  for  the  debt,  as  if  it  were  a  debt 
of  defendant ;  or  (8)  if  it  was  made  to  ap- 
pear in  the  manner  prescribed  that  such  lands 
had  been  bona  fide  aliened  before  action 
brought,  a  like  general  judgment,  but  only 


for  the  value  of  those  lands.  Lands  so  aliened 
before  action  brought  were  wholly  exempt 
from  the  judgment  and  execution  of  the  cred- 
itor of  the  ancestor  or  testator,  but  lands 
aliened  after  action  brought  were  chargeable 
therewith.  This  act  remains  in  force,  and 
unmodified.  Revision,  p.  476.  The  judg- 
ments permitted  by  this  act  were  en  forced  by 
the  processes  of  execution  in  use  at  the  time 
of  its  passage.  The  enforcement  of  judg- 
ments by  elegit  and  extent  had  long  been 
abandoned. 

By  the  "Act  s'lb^ecting  real  estate  in  the 
province  of  New  Jersey  to  the  payments  of 
debts,  and  directing  the  sheriff,  in  his  pro- 
ceedings thereon,"  passed  December  2,  1748, 
(Allison,  Laws,  129,)  lands  had  been  made 
liable  for,  and  chargeable  with  debts,  and 
made  chattels  for  the  satisfaction  of  debts, 
in  like  manner  as  personal  estates  were. 
Provision  was  thereby  made  that  lards  might 
be  sold  by  the  sheriff,  hj  fieri  facias  or  sim- 
ilar writ,  for  the  satisfaction  of.  the  judg- 
ment debt,  in  case  of  a  deficiency  of  chattels 
to  make  the  same.  The  special  judgment 
entered  in  the  action  of  a  creditor  against  an 
heir  or  devisee  for  the  recovery  of  the  debt 
from  lands  descended  or  devised,  and  not 
al  iened  before  the  commencement  of  the  ac- 
tion, was  doubtless  deemed  enforceable  un- 
der this  act,  for  it  was  held  that  lands  of  a 
decedent  were  leviable  upon,  under  an  exe- 
cution on  a  judgment  against  his  executors 
or  administratora.  Jknn  v.  Jones.  1  N.  J. 
L.  181. 


-eladfncr  the  lapse  of  the  statutory  period  which  Is  | 
neoessary  before  be  can  bring  the  suit.   Selover  v. 
•Ooe,  63  N.  Y.  488;  Boe  V.  Swesey,  10  Barb.  U7. 

8o  under  New  York  laws  amonir  the  statutory 
«3iidltioD8  of  the  ilabfUty  of  the  heirs  which  must 
t)e  ezpreasly  pleaded  and  proven,  is  InoJuded  the 
iDsuffldeDoy  of  peraomil  assets  or  the  Inability  to 
•oollect  them  after  prooeedlngs  in  the  surrogate's 
«ourt»  Butts  V.  Genung,  5  Paige,  2M,  8  L.  ed.  707; 
Wambaugh  v.  Gates,  II  Paige,  605,  5  L.  ed.  Si; 
Annstroog  v.  Wing,  10  Hun,  6Mi;  Moisereau  v. 
Byem,  8  N.  Y.  261. 

Bat  under  N.  Y.  Code  Civ.  Proo.,  1 1848,  It  Is  suffl- 
•dent  to  show  that  the  personal  assets  are  not  sufB- 
<tent  to  pay  the  debt  without  showing  any  attempt 
to  collect  It  by  prooeedlngs  in  the  surrogate's 
-oourt.     Bioasom  v.  Hatfield,  24  Hun,  275. 

Debt  by  speoialty  as  weU  as  simple  oontraot 
debts  being  provided  for  by  the  New  York  statutes 
governing  the  liability  of  heirs,  the  creditor  in  a 
«iiit  against  them  must  allege  the  A&ots  required 
to  show  the  liability  of  the  heir  on  a  specialty  debt 
as  well  as  one  of  simple  oontraot,  though  It  would 
be  otherwise  at  common  law  on  a  oovenant  naming 
the  heir.    Gere  v.  Clarke,  6  Hill,  860. 

8o  In  Illinois,  to  make  the  heirs  liable.  It  must  be 
•alleged  and  proved  that  there  was  not  enough  per- 
sonal estate  to  pay  the  debts  as  well  as  the  receipt 
■by  the  helis  of  sufflolent  property  to  pay  them. 
lAughlln  V.  Heer,  80  DL 119;  Byanjv.  Jones,  15  m.  1. 

But  In  New  Jersey  where  an  action  against  heirs 
wlll  lie  Id  the  first  instanoe,  it  Is  not  neoessary  to 
«yerln  each  a  suit  that  the  personal  estate  is  insuf- 
fldent^   Dodson  V.  rCaylor.  68  N.  J.  L.  200. 

At  conunon  law,  to  relieve  himself  from  personal 
liability  the  heir  must  show  the  certainty  of  the 
ssseto  which  he  has  received  by  desoent^  Day  v. 
Pepya,  Plowd.  438. 

But  under  N.  C.  Act  1788,  obap.  80,  limiting 
<he  liability  of  heirs  to  assets  descended,  their  fail- 
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ure  to  plead  or  to  show  what  has  descended  to  them 
will  not  make  them  liable  for  anjrthing  more  than 
the  statute  allows.  Tremble  v.  Jones,  7  N.  C.  679; 
Spaight  V.  Wade,  6  N.  a  286. 

The  same  deoision  Is  made  under  the  Kentucky 
statutes  to  the  effect  that  the  hehrs  can  be  held  lia- 
ble only  to  the  extent  of  property  descended  to 
them.    Bedell  V.Lewis,  4  J.  J.  Marsb.  682. 

In  Illinois  where  it  Is  held  that  the  statutory  rem- 
edy against  heirs  is  merely  cumulatlTC,  the  plaintiff 
In  an  aotlon  on  the  anoestor*s  covenant,  which  ex- 
pressly binds  the  heir,  need  not  aver  that  the  heir 
has  assets  by  descent,  but  it  devolves  on  the  heir  to 
plead  riens  per  deacenL  Crocker  v.  Smith,  10  III. 
App.  876. 

As  the  Judgment  is  to  be  first  levied  on  lands  de- 
scended unless  they  have  been  aliened,  the  com- 
plaint must  describe  the  land.  Hauselt  v.  Patter^ 
son,  124  N.Y.  840. 

Where  the  action  is  against  the  heir  of  an  hef  r« 
the  plaintUTs  pleading  must  state  his  relation  to  the 
debtor  without  his  charging  him  as  heir  of  an  heir, 
though  It  need  not  state  in  what  way  he  is  an  heir. 
Waller  V.  BUis.  2  Munf .  88. 

Parties. 

Under  the  New  York  statutes  It  Is  held  that  the 
heirs  must  all  be  Joined  as  defendants,  but  that  per- 
sonal representatives  should  not  be  Joined  with 
them.  Mersereau  v.  Ryerss,  8  N.  Y.  281;  Butts  v* 
Gknung,  5  Paige,  264,  8  L.  ed.  707. 

In  some  cases,  as  in  Van  Meter  v.  Love,  88  HI  260, 
and  Ellis  v.  Gosney,  1  J.  J.  Marsh.  848,  suits  against 
heirs  and  personal  representatives  together  have 
been  upheld. 

Those  who  are  not  sued  may  demur  if  others  are 
omitted,  and  must  raise  the  objection  In  order  to 
save  their  right  of  contribution.  Whitaker  v. 
Young,  2  Cow.  680. 

The  heirs  of  a  deceased  heir  should  be  Joined  to 
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But  by  tbe  "  Act  Making  Lands  Liable  to 
be  Sold  for  the  Payment  of  Debts,"  passed 
February  18,  1799,  (Pat.  Laws,  869,)  which 
repealed  the  Act  of  1748,  it  was  enacted  that 
no  lands,  etc. ,  of  a  testator  or  intestate  should 
be  sold  or  affected  by  a  judgment  or  execu- 
tion against  his  executors  or  administrators ; 
and  provision  was  made  that  executors  or 
administrators  might,  upon  a  deficiency  of 

Personal  assets,  make  sale  of  lands  to  pay 
ebts  under  order  of  the  orphans*  court.  The 
same  act,  in  prescribing  the  form  of  execu- 
tions for  the  sale  of  lands  by  sheriffs,  etc. , 
contained  this  clause :  **  But,  when  such  exe- 
cution shall  be  issued  against  terre-tenants  or 
heirs  or  devisees,  (unless  they  shall  have 
made  their  estate  liable  by  false  pleading  or 
otherwise, )  it  shall  only  command  the  sheriff 
or  other  officer  that  of  the  lands,  tenements, 
hereditaments,  and  real  estate  whereof  the 


ancestor,  testator,  or  person  deceased  was 
seised  on  the  day  when  the  said  lands  .  .  . 
became  liable  as  aforesaid,  or  at  any  time 
afterwards,  or  at  tbe  time  of  his  or  her  death, 
as  the  case  may  require,  he  cause  to  be  made 
the  debt,"  etc.  This  clause  now  forms  a 
part  of  section  1  of  the  **  Act  Respecting  Ex- 
ecutions, "  approved  March  27,  1874,  (Revis- 
ion, p.  889.) 

The  legislation  under  consideration  formed 
part  of  the  revision  made  by  Judffe  Paterson, 
and  was  criticised  with  some  severity  in  a 
note  to  be  found  in  4  Griff.  Law  Reg.  1286,. 
(1821,  1822,)  upon  two  points :  (1)  Because, 
while  subjecting  land  to  the  payment  of  the 
debts  of  a  deceased  owner,  by  the  medium 
of  a  sale  by  his  executor  or  administrator 
under  the  control  of  the  orphans'  court,  yet 
it  retained  the  action  against  the  heir  and 
devisee  of  such  ovmer  for  such  debts;  and 


an  action  upon  a  bond  a^lnst  the  surviving  bein 
of  an  obllffor.  St.  Mary^S  Prot.  Epis.  Churob  v. 
WaUaoe,10N.J.L.8]l. 

But  altbouflrh  all  the  bein  must  be  made  defend- 
ants in  tbe  first  instant,  tbe  suit  may  be  abated  as 
to  some  of  them*  and  judgment  taken  against  the 
others.  Bedell  v.  Lewis.  4  J.  J.  Maxsb.  SSL  Bee 
also  Ellis  V.  Josney,  mtprck 

JudomenL 

Where  an  heir  has  aliened  property  descended 
to  him,  tbe  Judgment  may  be  for  the  value  of  the 
property  aliened,  but  otherwtae  should  be  rendered 
against  the  property  descended  and  not  against  the 
heir  personally.  Bedell  v.  Lewis,  4  J.  J.  Aiarsh.  Sffi; 
Hauselt  v.  Patterson,  124  N.  Y.  849. 

In  an  action  against  administrators  and  heirs, 
where  such  an  action  is  allowable,  the  Judgment 
should  first  charge  the  property  in  the  administra^ 
tor*B  hands,  and  on  failure  to  make  the  amount 
thert»from.  to  be  levied  on  the  property  descended 
to  the  heirs.  Leathers  v.  McQlasson,  8  T.  B.  Mon. 
283. 

On  the  question  whether  the  Judgment  against 
heirs  should  be  Joint  and  several,  the  decisions  are 
not  at  all  harmonious. 

In  Cogwell  V.  Lyon,  8  J.  J.  Marsh.  88,  it  was  said 
the  decree  against  heirs  should  be  Joint  for  the 
whole  amount,  otherwise  plaintiff  might  lose  by 
the  insolvency  of  some  of  them. 

This  was  followed  InYanmeterv.  Love,  88  Dl. 
260,  and  the  same  decision  made  in  Outright  v.  Stan- 
ford, 81  111.  2iO,  but  tbe  nilnols  cases  expressly  de- 
clare that  the  liability  of  any  heir  shall  not  extend 
beyond  the  amount  of  property  descended  to  him. 

A  later  Kentucky  case,  without  referring  to  Oog- 
well  V.  Lyon,  holds  that  a  Joint  Judgment  against 
heirs  for  the  whole  amount  descended  to  them  is 
error,  andtbata  Judgment  should  be  several  against 
each  of  them  for  the  amount  receive  by  him. 
Hansdell  v.  Threikeld,  4  Bush,  847. 

So  in  Adams  v.  Holcombe,  1  Harp.  Eq.  802, 14  Am* 
Deo.  710,  it  is  said  that  resort  shall  be  had  In  the 
first  instance  to  each  of  the  defendants  according 
to  the  amount  that  each  has  received. 

Again  in  Kellogg  v.  Olmsted,  6  How.  Pr.  487,  It  is 
held  that  each  heir  is  debtor  for  himself  alone,  and 
not  as  a  Joint  debtor,  therefore  that  Judgment  can- 
not be  entered  against^those  who  are  not  served  as 
in  tbe  case  of  Joint  debtors,  although  the  statute 
requires  all  to  be  sued. 

In  Missouri  also  it  is  held  that  'heirs  are  ofanrge- 
ablo  pro  rata  and  not  in  Bolido,  Metcalf  v.  Smith, 
40  Mo.  672;  State  v.  Pohl,  80  Mo.  App.  3^. 

In  the  latter  case  it  is  held  with  some  hesitation 
that  a  child  who  takes  as  heir  under  the  statute  be- 
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cause  not  named  In  the  wlU  Is  liable  alone  on  the* 
anoestor*s  bond  to  the  exclusion  of  other  chQdreii 
who  took  under  the  will  as  devisees.  State  v.  PohU 
supra. 

This  decision  is  based  on  Bauer  t.  Griffin,  07  Mo 
8M,  in  which  a  devisee  is  held  not  to  be  bound  after 
the  estate  is  administered  on  a  surety's  bond  which 
liability  subsequently  accrued. 

Prior  alienation  by  one  heir  who  is  insolveot 
makes  the  others  liable  for  the  whole  debt;  but  no 
heir  can  be  charged  with  more  than  the  value  of 
his  share.  Ryan  v.  MoLeod,  88  Gratt.  807,  relying- 
on  Lewis  v.  Overby,  81  Gratt  601;  Hopklrk  v.  Den- 
nis,  2  Munf  .  836,  which  held  to  the  same  effect  In  re-, 
speot  to  devisees. 

hi  LouiaiancL 

The  law  of  Louisiana  based  on  Boman  law  holds 
a  universal  heir  or  legatee  who  accepts  the  succes- 
sion unconditionally  to  be  personally  bound  for  all 
the  ancestor's  debts.  Pironi  v.  Biley,  80  La.  Amu 
8QS;  Louisiana  State  Bank  v.  Barrow,  8  La.  Amu 
403. 

But  an  heir  is  allowed  tbe  benefit  of  an  Inventory 
by  La.  Oode,  art.  1064,  whereby  his  liabUity  is  lim- 
ited to  the  value  of  the  estate  at  the  ancestor** 
death.  Mellec  v.  Buckner,  188  U.  S.  888, 86  L.  od. 
199. 

Nevertheless,  If  he  treats  the  property  as  his  own 
and  offers  it  for  sale  and  sells  it,  he  makes  himself  an 
unconditional  heir  liable  for  aU  the  debts  of  the 
estate,  though  he  has  claimed  the  benefit  of  an  in- 
ventory.   Benedict  v.  Bonnot,  89  La.  Ann.  97^ 

A  clear  and  distinct  reservation  of  the  benefit  ot 
suoh  inventory  must  be  made  in  order  to  safe- 
guard tbe  heir*s  acceptance  of  the  succession  so  a* 
to  limit  his  liability  by  abandoning  the  effects  of 
the  ancestor's  succession  to  creditors.  Be  Murray^ 
Succession,  41  La.  Ann.  1100. 

The  heir  of  a  wife  who  accepts  her  succession 
unconditionally  M  bound  like  her  for  oonununity 
debts  to  the  extent  of  her  share.  Gee  v.  Thomp- 
son, 41  La.  Ann.  848w 

After  a  succession  is  dosed  and  the  widow  anct 
heirs  have  been  plaoed  in  possession,  with  benefit 
of  inventory,  each  is  liable  for  his  share  of  unpaid 
debts,  and  the  only  remedy  of  a  creditor  Is  to  sue 
them  each  for  his  share.  Galre  v.  Twenty-tblni 
Dist.  Court  Judge,  43  La.  Ann.  1183. 

The  agreement  by  two  of  three  heirs  that  their 
shares  shall  be  responsible  for  debts  contracted  hy 
the  administrator  in  an  unauthorised  cultivation 
of  a  plantation  belonging  to  the  succession  does  nofe. 
make  them  personally  liable,  and  each  share  is  lia- 
ble for  one  third  of  such  debts  only.  Sparrow** 
Succession,  40  La.  Ann.  4M.  B.  A.  B. 
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(2)  became  no  lien  npon  such  lands  was 
created  in  favor  of  creditors,  by  reason  of 
which  their  debts  might  be  rendered  inca- 
pable of  enforcement  against  the  lands,  in 
whole  or  in  part,  by  a  pre  prions  alienation 
by  the  heir  or  deyisee.  The  latter  defect 
was,  at  least  partially,  obviated  by  the  sup- 
plement to  the  Act  of  1799,  above  cited, 
passed  December  12,  1825,  which  provided 
that  a  sale  of  lands  of  a  deceased  debtor, 
made  by  his  executor  or  administrator  under 
an  order  of  the  orphans'  court,  obtained  with- 
in a  year  after  his  decease,  would  pass  title 
notwithstanding  any  alienation  or  incum- 
brance by  the  neir  or  devisee.  Har.  Laws, 
130.  The  Act  of  1797  has,  however,  never 
been  modified  or  repealed,  and  the  provision 
of  the  Act  of  1799,  directing  the  form  of  ex- 
ecution upon  a  special  judgment  against 
heirs  and  aevisees,  remains  part  of  our  law. 
It  is  obvious  that  there  was  no  intent  to  su- 
persede the  provisions  of  the  Act  of  1797  by 
those  of  the  Act  of  1799,  and  it  has  been  fre- 
quently so  held,  yew  Jersey  Ins.  Oo,  v. 
MeOcer,  87  N.  J.  L.  282;  SUme  v.  Todd,  49 
N.  J.  L.  274 ;  Dodsim  v.  Tayh/r,  58  K.  J.  L. 
200. 

It  results,  therefore,  that  in  the  action  of 
Vary  Muldoon  against  John  C.  Moore,  as 
heir  of  William  Moore,  upon  the  debt  of 
the  latter,  she  miffht  have  been  entitled  to  a 
special  jud^ent  lor  the  recovery  of  the  debt 
out  of  the  lands  of  William  Moore  which 
descended  to  John,  and  which  he  had  not  bona 
fide  aliened  before  the  commencement  of  her 
action ;  that  upon  such  a  judgment  an  exe- 
cution could  issue,  such  as  is  directed  in  that 
clause  of  section  1  of  the  Executors'  Act 
which  has  been  cited ;  and  that  a  sale  of  such 
lands  thereunder  would  entitle  her  to  the 
money  raised  thereby.  But  the  judgment 
creditors  of  John  C.  Moore  insist  that  the 
lands  in  question  had  in  fact  been  aliened  by 
the  heir,  and  so  as  to  deprive  Mary  Muldoon 
of  the  right  t^  -nforce  such  a  judgment  there- 
on. This  contention  is  put  upon  the  ground 
that  some  of  them  had  obtained  judgment 
against  John  C.  Moore  for  their  individual 
debts,  and  had  levied  their  executions  on  the 
lands  prior  to  the  commencement  of  the  Mul- 
doon action,  and  others  of  them  had  obtained 
like  judgments,  and  had  levied  their  execu- 
tions thereon  before  she  had  obtained  her 
judgment.  In  dealing  with  this  contention 
we  are  somewhat  embarrassed  by  the  defi- 
ciency of  the  state  of  the  case.  It  does  not 
contain  the  record  of  the  Muldoon  judgment, 
nor  does  it  state  when  her  action  commenced. 
Obviously,  it  must  have  been  commenced 
before  the  entry  of  some  of  the  judgments 
against  John  0.  Moore,  but  it  may  have  been 
commenced  after  the  entry  of  others;  and 
although  we  cannot,  by  inspection  of  the 
record,  ascertain  the  precise  nature  of  the 
judgment  in  the  action,  yet  we  are  bound  to 
assume,  from  the  agreement  of  counsel,  that 
it  was  a  special  judgment  for  the  recovery 
of  her  debt  out  of  the  lands  descended  from 
William  Moore,  which  John,  his  heir,  had 
not  bona  fide  aliened  before  action  brought. 
The  execution  issued  on  the  Muldoon  judg- 
ment is  before  us,  and  is  plainly  irregular. 
In  the  first  place,  it  commands  the  sheriff  to 
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make  the  judgment  out  of  the  goods  and 
chattels  which  hvi  been  William  Moore's, 
and  no  such  command  could  issue  upon  a 
judgment  against  an  heir.  In  the  next  place, 
it  commands  the  sheriff  that,  in  default  of 
suflScient  goods  and  chattels,  he  make  the 
judgment  out  of  lands  of  which  William 
Moore  died  seised,  and  of  which  John,  his 
heir,  was  seised  on  the  day  of  the  recovery 
of  the  judgment.  Properly,  it  ought  to  have 
directed  the  sheriff  to  make  the  judgment 
out  of  such  of  these  lands  as  John,  the  heir, 
was  seised  of  on  the  day  of  the  commence- 
ment of  the  action.  Such  was  the  form  of 
the  extent  under  the  English  practice,  (Tidd, 
Append,  chap.  41,  g  86, )  and  it  would  con- 
form to  the  plain  intent  of  our  statutes.  It 
is  true  that,  in  some  late  books,  forms  of 
judgments  against  heirs  in  such  actions  are 
given,  which  seem  to  justify  such  an  execu- 
tion.    Besson,  139 ;  Jeffries,  896. 

But,  as  we  have  seen,  the  law  fixes  the  li- 
ability of  unaliened  lands  as  of  the  com- 
mencement of  the  action,  and  a  judgment 
and  execution  thereon  should  have  relation 
to  that  day.  A  judgment  and  execution  hav- 
ing relation  to  the  day  of  the  entry  of  the 
judgment  opens  the  question  whether  the 
lands,  which  at  the  commencement  of  the 
action  were  liable,  but  have  subsequently, 
and  before  judgment,  been  aliened,  can  be 
subject  to  such  judgment.  But  it  is  not 
deemed  necessary  to  settle  whether  the  judg- 
ment creditors  of  John  G.  Moore,  who  are 
invoking  the  equitable  jurisdiction  of  the 
Court  to  direct  the  disposition  of  money  raised 
under  its  process,  may  take  advantage  of  ir- 
regularities in  the  Muldoon  proceedings,  or 
whether,  upon  such  an  execution  as  appears 
in  the  case,  the  judgment  could  be  enforced 
as  against  an  alienee  from  John  C.  Moore, 
by  an  alienation  since  the  commencement  oi 
the  Muldoon  action.  The  contention  princi* 
pally  made,  and  which  will  alone  be  con- 
sidered, is  this:  That  a  judgment  against 
an  heir,  upon  his  individual  debt,  and  a  levy 
under  an  execution  thereon,  constitute  an 
alienation,  within  the  meaning  of  the  act  for 
the  relief  of  creditors  against  heirs  and  dev- 
isees. If  this  contention  is  unfounded,  then 
the  judgment  creditors  of  John  C.  Moore  have 
no  ground  to  stand  upon.  Alienation  is 
said,  by  Blackstone,  to  comprise  any  method 
whereby  estate?  are  voluntarily  resigned  by 
one,  and  accepted  b^  another,  whether  that 
be  effected  by  sale,  gift,  marriage  settlement, 
devise,  or  other  transmission  of  property  by 
the  mutual  consent  of  the  parties.  2  BI. 
Com.  287.  The  transmission  of  title  to  lands 
by  virtue  of  a  judgment  against  the  owner, 
and  an  execution,  levy,  and  sale  by  the  sher- 
iff, was  unknown  to  the  law  when  the  Act  8 
&  4  Wm.  <&  M.  chap.  14,  was  passed. 

When  our  Act  of  1797,  for  tlie  relief  of 
creditors  against  heirs  and  devisees,  became 
law,  lands  had,  by  the  Act  of  1743,  been 
made  liable  to  be  sold  under  judgments ;  and 
that  act  provided  that  the  sheriff's  deed 
should  vest  in  the  purchaser  the  estate  the 
defendant  had  therein  at  or  before  the  judg- 
ment, which  provision  is  now  contained  in 
section  7  of  the  Bale  of  Land  Act.  Revision, 
p.    1043.     Whether  a  sale  by  a  sheriff  of 
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lands  descended  or  devised  under  a  Judgment 
against  an  heir  or  devisee  for  his  individual 
debt,  made  before  the  commencement  of  an 
action  against  him  upon  a  debt  of  the  an- 
cestor or  testator,  would  be  an  alienation, 
within  the  meaning  of  the  legislation  under 
consideration,  is  not  the  question  before  us, 
for  the  Muldoon  action  was  commenced,  and 
judgment  was  entered  in  it,  before  there  was 
a  sale  under  the  judgments  of  the  individual 
creditors  of  the  heir.  The  contention  is 
that  the  entry  of  their  judgments,  and  the 
issuing  of  executions  thereon,  which  were 
levied  on  the  lands  constituted  such  aliena- 
tion. But  this  contention  cannot  prevail. 
The  effect  of  a  ludgment,  execution,  and 
levy  is  prescribea  by  statute.  The  title  to 
the  lands  levied  on  is  not  tk<)reby  transmitted 
from  the  defendant  in  execution  to  another 
pnerson.  The  defendant  has  possession,  and 
right  of  possession,  and  cannot  be  ejected 
until  after  sale,  and  then  only  by  the  pur- 
•chaser  who  obtains  the  sheriff's  deed.  There 
is  therefore  no  transmission  of  title  by  the 
mere  judgment,  execution,  and  levy. 

If  it  be  urged  that  the  sale  under  execution 
relates  to,  and  affects,  the  title  to  lands,  as 
of  the  date  of  the  judgment,  and  that  in  con- 
sequence the  judgment  must  be  deemed  to 
have  divested  the  defendant's  title,  the  re- 
sponse must  be  that  the  provisions  as  to  the 
effect  of  sales  under  judgments  must  be  con- 
strued in  consonance  with  the  other  provis- 
ions contained  in  the  same  acts,  whereby  a 
creditor  of  the  ancestor  or  testator  is  fur- 


nished with  a  special  form  of  execution,  by 
means  of  which  a  special  judgment  obtained 
against  the  heir  or  devisee  for  a  debt  of  the 
ancestor  or  testator  may  be  made  out  of  lands 
not  bona  flde  aliened  before  the  commence- 
ment of  the  action.  Thus  construed,  it  is 
evident  that  it  was  not  intended  that  a  spe- 
cial judgment  was  to  be  rendered  ineffective 
by  the  previous  entry  of  a  ludgment  against 
the  heir  or  devisee  for  his  personal  debt, 
though  followed  by  execution  and  levy,  and 
a  subsequent  sale. 

The  question  before  us  is  novel  and  is 
solved  by  a  construction  of  the  legislation 
we  have  considered.  In  Den  ▼.  Clark,  10  N. 
J.  L.  259,  18  Am.  Dec.  417,  a  question  arose 
upon  the  act  of  an  heir  in  mortgaging  for 
his  debt  lands  which  had  descended  to  him, 
before  c'^^ion  brought  upon  a  debt  of  the  an- 
cestor. In  this  court  the  mortgage  was  held 
to  be  an  alienation,  within  the  meaning  of 
the  act.  The  court  of  appeals  reversed  the 
case  upon  that  point,  but  no  opinion  is  re- 
ported. Halst.  Ev.  684.  The  result  is  that 
the  judgments  of  John  C.  Moore's  individ- 
ual creditors  did  not  amount  to  an  alienation 
of  the  lands  descended  to  him  from  William 
Moore,  but  those  lands  were  liable,  notwith- 
standing those  judgments,  to  answer  for  the 
debt  of  William  Moore  to  Mary  Muldoon. 
upon  her  judgment. 

The  Circuit  Court  i$  advised  that  Ma/ry 
Muldo<m  is  entitled  to  pHority  in  payment  oner 
the  other  judgtnent  creditors,  out  o^  theproceedM 
of  the  landi. 


KENTUCKY  COURT  OF  APPEALS. 


W.  H.  HOOK,  Appt.t 

V, 

M.  W.  JOYCK 


(. 


.) 


1.  The  title  to  aa  easement  of  »  bnrlal 
lot  may  be  acquired  by  prescription, 

where  advene  possession  for  that  purpose  Is  held 
for  the  statutory  period. 
IB*  Adverse  poMiemion'of  a  borlal  lot  la 
held  by  its  use  for  a  burial  place,  with 
or  without  enclosure,  as  long  as  ffravestones stand 
marking  the  place  as  burial  ground, 

CJune  6, 1808L) 

APPEAL  by  defendant  from  a  jud^ent  of 
the  Court  of  Common  Pleas  for  McCrack- 
en  County  in  favor  of  plainti£f  in  an  eject- 
ment suit  to  recover  possession  of  a  burial 
lot.     Affirmed, 
The  racts  are  stated  In  the  opinion. 
Messrs.    Gilbert  ft  Kahn  and  Robert 
!••  Reeves  for  appellant. 
Mr,  Sam  Houston  for  appellee. 


NoTX.— Tbe  question  In  the  above  case  Is  a  pecu- 
liar one  and  seems  to  be  without  exact  precedent. 
Ab  to  the  general  doctrine  of  adverse  possession, 
see  Erck  t.  Ohuroh,  4  L.  B.  A.  (Ml,  and  iiots«  87 
Tenn.  8T5. 
21  L.  R.  A. 


li^wls,  c7.,  delivered  the  opinion  of  the 

court : 

This  is  in  the  nature  of  an  action  of  eject- 
ment, brought  by  appellee  to  recover  of  ap« 
pell  ant  a  cemetery  lot,  and  upon  the  trial 
the  court  gave  the  following  instructions: 
(1)  ''The  court  instructs  the  jury  that  the 
parcel  of  land  in  contest  is  a  cemetery  lot  for 
burial  purposes  within  the  cemetery  ground 
of  the  city  of  Paducah,  which  was  purchased 
by  it  and  laid  out  into  cemetery  lots  in  1847, 
and  the  lot  in  contest  was  conveyed  by  the 
city  to  the  defendant,  W.  H.  Hook,  in  1881, 
by  the  deed  from  it  to  him  exhibited  in  evi* 
dence,  and  under  this  deed  the  defendant  be- 
came the  owner  of  same,  and  plaintiff  cannot 
recover,  and  they  will  find  for  defendant, 
unless  they  should  believe  from  the  evidence 
that  the  plaintiff,  M.  W.  Joyce,  is  the  son 
of  Lucinda  Joyce,  and  that  plaintiff  and  Lu« 
cinda  Joyce,  under  whom  he  claims,  at  any 
time  prior  to  possession  of  the  defendant^ 
Hook,  had  held  the  actual  adverse  possession 
of  the  lot  in  contest  continuously,  claiming 
to  own  same  adversely  to  all  the  world  against 
all  persons,  for  fifteen  years ;  in  which  event 
he  IS  the  owner  of  the  land  or  lot,  and  en- 
titled to  recover  it,  and  they  will  find  for 
him,  unless  the  jury  should  further  believe 
from  the  evidence  that  defendant.  Hook, 
thereafter  had  held  the  actual  adverse  pos- 
session of  the  lot  continuously,  claiming  it 


1882. 


Pbati  V  Pbatt. 


W 


«s  his  own  adyerselj  to  all  the  world  and 
against  all  persons,  for  fifteen  years  before 
this  action  was  brought;  in  which  latter 
«Tent,  also,  they  will  find  for  defendant. 
And  if  they  find  for  plaintiff,  Joyce,  they 
will  find  for  him  the  lot  in  contest,  and  as- 
sess the  damages  at  whatever  sum  they  may 
believe  from  the  evidence  he  has  sustained 
by  reason  of  the  removal  of  the  tombstones, 
and  the  desecration  of  the  graves  of  his  an- 
cestors, not  exceeding  |100."  (2)  "The 
court  Instructs  the  jury  that  the  deposit  of 
the  dead  in  the  grave,  in  burial,  gives  the 
heir  no  interest  in  the  soil ;  and  to  constitute 
adverse  possession  of  a  cemetery  lot  the  pos- 
session must  have  been  with  acts  of  owner- 
ship by  the  claimant  in  the  preservation  and 
use  of  the  grounds  for  burial  purposes,  and 
under  a  claim  of  right  as  owner,  openly  and 
notoriously  against  all  the  world  and  all  per- 
sons.** The  legal  title  of  the  tract  of  land, 
within  boundary  of  which  the  lot  in  dispute 
is  situated,  having  been  in  Clark  when  ap- 
pellee's father  was  buried  there,  and  con- 
veyed to  the  cit^  of  Paducah  at  the  time  his 
brother  was  buried,  and  the  gravestones  were 
put  there  by  his  mother,  no  more  than  an 
easement  in  the  lot  could  at  any  time  exist. 
But  such  easement,  as  well  as  title  to  the 
soil,  may  be  acquired  and  perfected  by  pre- 
scription, the  right  to  which  cannot  be  de- 
feated even  by  the  owner  of  the  soil,  but 
will  by  descent  pass  to  heirs-at-law.  In  this 
case  it  appears  appellee  is  the  only  living 
child  ana  heir-at-law  of  Lucinda  Joyce,  who 
after  death  of  her  husband,  folio v^ed  by  that 
of  a  son,  caused  tombstones  to  be  placed  at 
their  graves,  the  lot  to  be  inclosed  and  other- 
wise cared  for,  and  was  afterwards  herself 
buried  there.  The  court  therefore  correctly 
instructed  the  jury  that  actual  adverse  pos- 
session of  the  lot  by  Lucinda  Joyce  and 
plaintiff  for  fifteen  years  before  entry  of  ap- 
pellant gave  to  them  an  indisputable  right 
to  the  easement.  And  the  rights  of  appellant 
were  at  the  same  time  descriSsd  and  protected 


by  the  further  instruction  to  the  fury  to  find 
for  him  in  case  he  had  acquired  and  held 
adversely  the  lot  continuously  fifteen  years 
next  before  the  commencement  of  the  action. 
For,  like  the  fee-simple  title  to  land,  an 
easement,  whether  acquired  by  deed  or  by 
possession,  may  be  lost  by  entry  and  continu- 
ous adverse  possession  for  the  statutory  period 
of  fifteen  years  by  even  a  tortfeasor.  It 
seems  to  us  therefore  the  first  of  the  two  in- 
structions is  unobjectionable. 

But  the  question  arises,  what  is  the  nature 
and  extent  of  the  adverse  possession  required 
in  order  to  ultimately  ripen  into  a  title  to  an 
easement  of  a  burial  lot?  It  seems  to  us 
burial  of  the  dead  body  is  the  only  posses- 
sion, where  claimed  and  known,  necessary  to 
ultimately  create  complete  ownership  of  the 
easement,  so  as  to  render  it  inheritable.  And 
as  long  as  it  is  inclosed  as  a  burial  place,  or 
even,  without  inclosure,  as  long  as  grave- 
stones stand  marking  the  place  as  burial 
ground,  the  possession  is,  from  the  nature  of 
le  case,  necessarily,  and  therefore  in  legal 
contemplation,  actual,  adverse,  and  notori- 
ous. Moreover,  there  cannot  be  an  actual 
ouster  of  possession  by  an  intruder,  or  run- 
ning of  the  statute  of  limitation  in  his  favor, 
while  such  gravestones  stand  there,  indicat- 
ing by  inscription  the  previous  burial  of  an- 
other. It  appears  that  appellee  docs  not  now 
nor  has  he  resided  in  Paducah  for  many 
years.  But  nonresidence  does  not  divest  an 
heir-at-law  of  such  easement ;  the  gravestones 
of  his  parents  being,  as  long  as  they  stand, 
conclusive  of  his  claim  of  ownership  as  well 
as  right  of  entry.  The  last  instruction  seems 
to  require  as  evidence  of  adverse  possession 
some  visible  acts  of  ownership  by  the  claim- 
ant in  the  preservation  and  use  of  the  ground 
for  burial  purposes;  and  in  that  respect  it 
was  rather  prejudicial  to  appellee. 

As  no  error  of  law  occurred  prejudicial  to 
appellant,  and  there  is  evidence  to  support 
the  verdict,  the  jvdginetU  u  affirmed. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Jennie  L.  PRATT 
Herbert  A.  PRATT. 
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1.  AVole  of  court  reqnlriiifl^  a  statement 
of  objections  to  the  ma.lring  absolute  at 
the  expiration  of  a  six  months*  period 
of  a  divcnroe  nisi  to  be  in  writing,  verified 
bj  affidavit,  \t  sufficient  to  prevent  the  Intro- 
dacMon  of  oral  evidence  within  that  period  is 
not  effeotual  to  exclude*  such  evidence  of  a  cause 
srlsiDir  after  such  period  which  may  influence 
the  judge  In  refusing  to  make  the  decree  abso- 
lute. 


NoTS.~Tbe  effect  of  a  decree  nisi  in  a  suit  for 
dlTorce  which  has  been  considered  in  very  few 
cases  in  this  country  is  presented  above  very  fully 
so  far  as  the  American  authorities  are  oonoemed. 

8«e  ako  the  case  next  following. 
21L.&  A« 


8*   One  who  has  obtained  a  divorce  nisi 
may  have  the  decree  made  absolate* 

notwithstanding  he  has  married  again,  if  before 
doing  so  he  waited  the  time  required  by  law  and 
then  married  believing,  and  having  reasonable 
grounds  to  believe,  that  the  decree  had  been  made 
absolute,  and  was  guUty  of  no  negligence. 

(December  28,  1802.) 

REPORT  by  the  Superior  Court  for  Middle- 
sex County  for  the  opinion  of  the  Supreme 
Judicial  Court  after  dismissal  of  a  proceeding 
to  make  absolute  a  decree  for  divorce  nin, 
which  had  been  previously  granted  in  the  case. 
Judgment  of  dismissal  set  aside. 

The  facts  are  suf9ciently  stated  in  the  opin* 
ion,  with  the  exception  oi  the  single  fact  that 
at  the  hearing  upon  the  question  of  makinc^ 
the  divorce  absolute  the  libelee  and  Mr.  Smith 
were  permitted  to  introduce  evidence  in  oppo- 
sition to  the  motion. 


See  also  21  L.  R.  A.  100.  387 
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Mr.  Frank  L.  Washburn*  for  libelant : 

It  cannot  be  argued  with  effect  that  the 
rule  is  permissive  for  the  reason  that  the 
word  **  may"  is  used,  because  **may"  can  only 
be  construed  as  "must"  to  give  the  rule  any 
force  or  effect.  Otherwise  a  person  could 
come  in  and  object  at  any  time  before  the 
divorce  absolute  was  lo^anted,  although  years 
might  elapse. 

WcmefiUT  County  v.  Schlesinffer,  18  Gray, 
166,  168. 

In  PeaOse  t.  PisaaUe,  147  Mass.  178.  the 
court  says  that  "  under  the  Act  of  1882,  while 
a  petition  is  always  filed,  notice  is  expressly 
dispensed  with  by  the  act,  and  the  burden 
is  thrown  on  the  objecting  party  of  taking 
his  objection  in  time."  The  libelant  was 
entitled  as  of  right  to  a  divorce  on  December 
26,  1891,  and  thought  it  had  been  granted, 
as  her  attorney  informed  her  it  would  be ; 
her  mistake  was  one  of  fact  and  not  of  law. 
Under  the  English  statutes,  the  court,  if  the 
petitioner  proves  his  case  and  is  not  guilty 
of  connivance  or  collusion,  and  has  not  con- 
doned the  offense,  must  grant  a  decree,  ex- 
cept for  the  proviso  wherein  it  is  provided 
that  the  court  shall  not  be  bound  to  pronounce 
such  decree  if  it  shall  find  that  the  petitioner 
has  during  the  marriage  been  guilty  of  adul- 
tery, unseasonable  delay,  cruelty,  or  deser- 
tion. 

In  Nobis  V.  ybhle,  20  L.  T.  N.  8.  1016, 
decree  nui  November  28,  1868 ;  married  again 
December  11,  1868,  and  before  the  time  when 
the  divorce  could  be  made  absolute. 

The  petitioner  was  a  layman  and  conducted 
his  own  case  on  account  of  poverty,  and 
thought  he  had  a  right  to  marry  immediately 
on  the  entry  of  decree  ni»,  'Aie  court  made 
the  decree  absolute. 

In  8tyle$  v.  8tyle$,  69  L.  T.  N.  8.  613, 
February,  1890,  the  husband  obtained  a  de- 
cree nisi  against  his  wife.  After  a  lapse  of 
eight  months  and  before  decree  absolute  he 
again  married.  He  lived  several  years  with 
his  second  wife  before  he  ascertained  that 
the  marriage  was  illegal.  He  petitioned  to 
make  the  decree  absolute  on  the  ^ound  that 
he  knew  nothing  about  the  making  the  de- 
cree absolute.  The  divorce  was  made  abso- 
lute by  the  court  and  a  fresh  service  of  mar- 
riage was  performed. 

In  Wickham  v.  Wiehham,  43  L.  T.  N.  8. 
445,  the  decree  was  pronounced  on  the  17th 
of  June,  1868,  but  was  not  made  absolute 
owing  to  inadvertence  or  neglect  on  the  part 
of  petitioner's  solicitor,  who  had  undertaken 
to  do  all  that  was  necessary  in  the  matter ; 
in  the  belief  that  it  was  made  absolute,  peti- 
tioner went  through  a  ceremony  of  marriage 
with  D.  S.  on  the  17th  of  September,  1871. 
She  afterwards  lived  with  him  as  his  wife 
and  had  children  bv  him,  and  did  not  dis- 
cover until  May,  1880,  tliat  the  decree  for 
the  dissolution  bad  not  been  made  absolute. 
She  now  applied  to  have  the  decree  made 
absolute  and  the  court  granted  the  petition. 

Mr.  C«  A.  Drew  for  respondent. 

Lathrop*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  libel  for  divorce.  The  facts,  in 
brief,  are  these :  On  June  10,  1891,  the  11- 
21  L.  R.  ▲. 


belant  obtained  a  decree  nisi  for  gross  an<f 
confirmed  habits  of  intoxication,   and  cruel 
and  abusive  treatment,  on  the  part  of  the  li- 
belee.   In  November,  1891,  the  libelant,  who 
was  then  living  in  New  Hampshire,   wrote- 
to  her  attorney  in  the  divorce  proceedings  to 
have  the  papers  of  her  divorce  sent  to  her  at 
once,  and  asking  if  it  was  necessary  for  her 
to  appear  personally  to  have  the  divorce 
granted ;  and  in  the  same  month  received  a 
reply  from  her  attomev,  stating  that  the  six 
months  would  not  expire  till  JJecember  10, 
1891 ;  that  he  would  then  attend  to  having 
the  decree  made  absolute ;  and  that  it  would 
not  be  necessary  for  her  to  appear  personally. 
The  attorney  was  prevented  from  attending 
to  the  matter  by  reason  of  illness.    The  li- 
belant, supposing  that  her  attorney  had  at- 
tended to  the  matter,   and  that  her  divorce- 
had  been  made  absolute,   on  December  26, 
1891,  in  New  Hampshire,  without  doin 2  any- 
thing more  as  to  ner  divorce,   married  one- 
Smith,  in  good  faith,  believing  that  she  had 
a  legal  right  so  to  do,  and  lived  with  hint 
till  she  learned  that  the  divorce  had  not  beeiv 
made  absolute,  and  that  said  marriage  wa» 
not  valid.     On  January  11,  1892,  the  father 
of  Smith  appeared  by  his  attorney,  and  filed 
a  motion  for  leave  to  appear  and  oppose  the 
granting  of  an  absolute  decree  in  this  case, 
and  alleging  the  marriage  with  Smith.     On 
the  same  day  the  attorney  stated  this  marriage 
as  a  fact  to  the  court.     On  January  25,  1892. 
the  libelee  appeared  by  attorney,  and  filed  a 
similar  motion.    The  application  to  have  the 
decree  made  absolute  was  filed  on  January 
19,  1892.     A  time  was  appointed  for  a  hear- 
ing on  this  application,  and  at  this  hearing 
the  judge  allowed  the  attornejr  for  the  li- 
belee and  for  the  father  of  Smith  to  appear 
and  cross  examine  the  witnesses  in  support 
of  the  application,  and  to  be  heard  on  the 
law  and  the  evidence.     After  the  hearing, 
the  judge  ruled  that  the  libelee  or  Smith, 
did  not  have  the  right  to  appear  and  file  ob- 
jections, and  disallowed  their  motions.     He 
nevertheless  found  the  facts  as  to  the  second 
marriage  to  be  as  above  set  forth.    The  li- 
belant contends  that  the  ruling  of  the  jud^e 
was  right  in  disallowing  the  motions,   and 
that,  as  there  was  then  nothing;  of  record  be- 
fore the  court  to  show  why  a  decree  should 
not  be  entered  making  the  divorce  absolute, 
the  libelant  was  entitled  to  a  decree.    Rule 
5  of  the  rules  of  the  superior  court  for  the 
regulation  of  practice  m  divorce  is  as  fol- 
lows:   ''At  any  time  before  the  expiration 
of  six  months  trom  the  granting  of  a  decree 
of  divorce  nisi  the  libelee,  or  any  other  per- 
son, ma^  file  in  the  office  of  tlie  clerk  for  the 
county  in  which  the  libel  is  pending  a  state- 
ment of  objections  to  an  absolute  decree ;  such 
statement  to  set  forth  the  facts  on  which  it  ia 
founded,  verified  by  afladavit."    Section  6, 
Stat.  1887,  chap.   882,   giving  the  superior 
court  original  jurisdiction  of  causes  of  di- 
vorce, provides  that  **  the  superior  court  shall 
establish  all  necessary  rules  to  regulate  th& 
practice  under  this  act.  ^    It  is  true,  as  con- 
tended by  the  libelant,  that  a  rule  of  court 
has  the  force  of  law,  and  is  binding  upon  a 
judge,  and  he  has  no  authority  to  dispense 
with  it.    Baker  v.  Blood,  128  Mass.  543,  545. 
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NeTertbelefis  we  have  no  doubt  of  the  power 
of  a  aingle  justice  in  a  divoroe  case,  where 
a  cause  arises  after  the  six  months,  which 
may  influence  his  decision,  in  refusing  to 
make  a  decree  absolute,  to  admit  evidence 
thereof,  even  if  he  has  not  the  power  when 
the  cause  arises  within  the  six  months, — a 
question  which  it  is  not  necessary  in  this  case 
to  decide.  We  are  of  opinion,  therefore,  that 
the  evidence  of  the  second  marriaf^e  was  prop- 
erly before  the  court.  See  2  Bishop,  Mar. 
&  Div.  §  258,  and  cases  cited. 
On  the  principal  question  in  the  case,  the 

1ud>ce,  in  his  report  to  the  court,  states :  **  If 
had  discretionary  power,  I  should  grant  the 
application  of  the  libelant,  and  make  the 
decree  absolute ;  but  I  ruled  that  the  applica- 
tion oould  not  be  granted  because  of  said 
marriage  of  December  20,  1891,  and  ordered 
the  libel  dismissed."  This  ruling  was  made 
as  matter  of  law,  and  the  case  is  reported  for 
our  determination.  It  is  undoubtedly  true 
that  the  divorce  nui  did  not  dissolve  the 
marriage  between  the  libelant  and  the  li- 
belee. Ora/oea  v.  Qravei,  108  Mass.  814,  820 ; 
Fcx  V.  Dans,  118  Mass.  265,  258,  18  A.m. 
Bep.  476 ;  dparhawk  v.  Sparhatok,  114  Mass. 
855;  Gamsit  v.  Gamett,  114  Mass.  879,  19 
Am.  Rep.  869 ;  Moon  v.  Moon,  121  Mass.  282 ; 
Chok  V.  Oook,  144  Mass.  168.  The  new  mar- 
riage  was  therefore  void.  Pub.  Stat.  chap. 
145.  6g  4^  7;  Cook  t.  Cook,  9Wpra.  Where 
a  marriage  is  void,  the  fact  that  a  person  en- 
tered into  it  in  good  faith,  and  with  the  be- 
lief that  he  had  the  right  to  marry,  is  im- 
material on  the  question  of  its  validity. 
ITAttov.  White,  105  Mass.  825;  QUuBy.  QUus, 
114  Mass.  568;  ThovMMon'v,  Thompson,  114 
Mass.  566 ;  Cook  v.  Cook,  iupra.  If  we  as- 
sume in  the  case  at  bar  that  the  libelant,  by 
resson  of  her  second  marriage,  and  her  sul)- 
sequent  intercourse  with  Smith,  which  must 
be  presumed  from  the  fact  of  cohabitation, 
was  technically  guilty  of  the  crime  of  adul- 
tery, (see  Com.  v.  Thompson,  6  Allen,  591, 
83  Am.  Dec  658,  and  11  Allen,  28,)  we  are 
nevertheless  of  opinion  that  it  was  within 
the  power  of  the  justice  who  heard  this  case 
to  enter  a  decree  for  the  libelant  if  he  was 
satisfied  on  the  evidence  that  she  acted  under 
a  mistake  of  fact;  that  negligence  was  not 
imputable  to  her ;  and  that  she  was  not  guilty 
of  any  moral  fault.  If  the  alleged  offense  of 
the  libelant  had  been  formally  pleaded,  it 
would  have  been  by  way  of  recrimination, 
*a  set-off  of  equal  guilt, "  as  was  said  bv  8ir 
William  Scott,  in  Beeby  v.  Beehf/,  1  Efagg. 
Eccl.  Rep.  789,  790.  *"  The  doctrine  that  this, 
if  proved,  is  a  valid  plea  in  bar, ''  remarks  the 
tame  learned  judge  in  this  case,  "has  its 
foundation  in  reason  and  propriety."  The 
principle  on  which  such  a  plea  is  allowed  is 
stated  by  Mr.  Greenleaf  to  be  ''that  the  party 
cannot  justly  complain  of  the  breach  of  a 
contract  which  he  himself  has  violated." 
While  adultery  is  mentioned  by  Pub.  Stat. , 
chap.  146,  8  1,  as  one  of  the  causes  for  which 
*a  divorce  from  the  bond  of  matrimony  may 
be  decreed,"  it  is  not  true  that  that  which  is 
technically  known  as  adultery  is  under  all 
circumstances  a  cause  of  divorce,  or  the  sub- 
ject of  a  valid  recriminatory  plea.  0*ir 
statutes  contain  no  provisions  relating  to 
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collusion,  connivance,  condonation,  or  re- 
crimination, all  of  which  we  have  adopted 
into  our  procedure  from  the  canon  and  ec- 
clesiastical laws  of  England.  Thus,  if  a 
wife  commits  adultery  with  her  husband's 
knowledge  or  consent,  or  bv  his  connivance, 
he  cannot  obtain  a  divorce  from  her  for  such 
adultery.  Pierce  v.  Pi&ree,  8  Pick.  299,  15 
Am.  Dec.  210 ;  Cairns  v.  Cairns,  109  Mass. 
408.  So  if  a  wife  commits  adultery,  and 
her  husband  condones  it,  she  may  bring  a 
libel  for  divorce  against  him  for  an  act  of 
adultery  subsequentlv  committed  by  him, 
and  he  cannot  successfully  set  up  as  a  defense 
her  prior  adultery.  Gumming  v.  Gumming, 
185  Mass.  886,  46  Am.  Rep.  476;  Anichini 
▼.  Anichini,  2  Curt.  Eccl.  Rep.  210.  Where 
a  libelant  has  obtained  decree  nisi,  and, 
after  waiting  the  time  required  by  law,  be- 
lievini;  and  having  reasonable  ground  to  be- 
lieve tiiat  he  has  obtained  a  decree  absolute, 
and,  beinff  guilty  of  no  negligence,  marries 
again,  and  cohabits  with  the  person  he  has 
married,  he  ought  not  to  be  preventCKl,  in  our 
opinion,  from  having  his  decree  nisi  made 
absolute.  Many  cases  might  be  supposed  to 
show  the  great  'injustice  of  any  other  rule. 
Suppose  a  woman  obtains  a  decree  nisi  from 
her  husband,  who  by  artifice  causes  a  renort 
of  his  death  to  be  spread  abroad,  and  this  is 
generally  believed,  and  administration  is 
granted  on  his  estate,  and  the  woman, 
honestly  believing  him  to  be  dead,  and  hav- 
ing good  reasons  so  to  believe,  marries  again, 
ought  she  not,  on  his  reappearance,  to  be  en- 
titled to  have  the  decree  nisi  made  absolute? 
In  Moors  v.  Moors,  121  Mass.  282,  which  is 
much  relied  upon  by  counsel  opposing  the 
^rrantiflg  of  the  divorce  in  the  case  at  bar,  the 
libelant  married  again  within  six  months 
from  the  granting  of  the  decree  nisi,  suppos- 
ing that  he  was  at  liberty  to  marry  under  such 
a  decree.  This  was  a  mistake  of  law,  and 
not  one  of  fact ;  and  this  was  held  a  sufficien 
ground  for  refusing  him  a  decree  absolute. 
&  Whippen  v.  Whvppen,  147  Mass.  294,  there 
was  no  question  of  a  mistake  of  either  law 
or  fact.  The  point  decided  was  that  a  man 
could  not  obiam  a  divorce  from  his  wife  for 
the  cause  of  her  desertion  al  him  if,  after  the 
desertion  had  continued  for  more  than  seven 
years,  he  numried  and  cohabited  with  another 
woman,  not  actually  knowing  his  first  wife 
to  be  living  at  the  time.  As  pointed  out  in 
the  opinion,  it  did  not  appear  ''that  he  did 
not  have  reason  to  believe,  and  that  he  did 
not  believe,  that  she  was  alive,  or  that  he 
did  not  have  information  of  her  which  would 
have  led  to  actual  knowledge  had  he  made 
inquiry,  • 

On  the  facts  disclosed  in  the  case  at  bar, 
we  are  of  opinion  that  it  was  open  to  the 
judge  to  find  that  the  libelant  was  not  guilty 
of  negligence,  and  that  she  honestly  believed, 
and  had  reason  to  believe,  in  the  existence 
of  a  fact  which,  if  true,  would  have  made 
her  remarriage  lawful.  See  Smith  v.  Smith, 
64  Iowa,  682 ;  Robertson  v.  Bobertson,  9  Daly, 
44.  As  these  Questions  of  fact  have  not  been 
passed  upon,  ms  case  must  be  remitted  to  the 
Superior  Coivrt  for  Jwrther  proceedings. 

So  ordered. 
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1.  A  libel  for  divorce  which  has  been 
ftiamiased  fk^m  the  docket  after  »  de- 
cree nisi  is  a  pending  action,  within  the  mean- 
ing of  a  statute  which  exempts  pending  actions 
from  its  provisions. 

8.  The  decision  of  »  eiaifle  Justice  on 
a  questiion  of  fact  in  a  cause  of  di voroe  cannot  be 
revised  by  the  supreme  Judicial  court  of.  Massa- 
chusetts, either  on  appeal  or  on  report. 

8.  Marriftitre  after  a  divorce  nisi  and 
before  a  decree  absolute  will  defeat  the 
right  to  have  the  decree  made  absolute,  although 
the  party  believed  the  divorce  was  absolute,  if 
this  was  merely  a  mistake  of  law,  but  not  If  his 
mistake  was  due  to  a  mistake  of  fact  and  he  was 
not  chargeable  with  negligence  or  any  moral 
fbult. 

(June  8, 1808.) 

EEPORT  by  the  Supreme  Judicial  Court  for 
Sufifolk  County,  Morton,  J,,  for  the  opin- 
ion of  the  full  court,  of  a  petition  to  make  ab- 
solute a  decree  of  divorce  (which  had  been 
granted  to  plaintiff  against  defendant  on  the 
ground  of  desertion.  Case  to  stand  for  further 
hearing. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Charles  W.  Janes,  for  libelant: 

The  libelant  in  this  case  removed  to  the 
state  of  Illinois,  where  bis  marriage  to  H.  M. 
Holt  would  be  legal,  there  being  no  limited 
divorce  under  the  laws  of  the  state  of  Illinois; 
therefore,  this  second  marriage  was  not  void, 
and  the  first  marriage  should  be  adjudged  as 
having  been  dissolved  by  operation  of  law. 

HI.  Kev.  Stat.  chap.  40. 

A  marriage  which  is  good  according  to  the 
laws  of  the  country  where  it  is  entered  into, 
shall  be  valid  in  any  other  country. 

Medtoay  ▼.  Needham^  16  Mass.  159,  8  Am« 
Dec.  131. 

In  case  of  a  Scotch  marriage,  CompUm  ▼. 
Bearcroft,  Bull,  N.  P.  114,  •Tt  was  thought 
necessary  to  adopt  this  principle,  to  avoid  the 
great  inconvenience  and  cruelty  of  bastardizing 
Uie  issue  of  such  marriages." 

One,  therefore,  who  is  the  guilty  cause  of  a 
divorce,  which  by  our  law  disables  him  from 
contracting  another  marriage,  mav  lawfully 
marry  again  in  a  state  where  no  such  disability 
is  attached  to  the  offence. 

West  Cambridge  v.  Lexington,  1  Pick.  510, 
11  Am.  Dec.  231. 

A  marriage  valid  where  it  is  contracted  is 
▼alid  in  this  state. 

Sutton  V.  Warren,  10  Met.  461. 

What  marriages  between  our  own  citizens 
shall  be  recognized  as  valid  in  this  common- 
wealth is  a  subject  within  the  power  of  the 
Legislature  to  regulate.  But  when  statutes 
aie  silent,  questions  of  the  validity  of  marriages 


KOTE.— The  general  effect  of  a  decree  n^  in  a 
divorce  suit  is  more  fully  shown  in  the  case  pre- 
ceding, but  the  pendency  of  the  suit  after  such 
decree  although  involved  in  the  effect  of  prior  de- 
cisions seems  to  be  in  this  case  expressly  adjudged 
for  the  first  time. 
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are  to  be  determined  by  the  fv«  gentium,  tbe 
common  law  of  nations,  the  law  of  nature  ns 

Ssnerally  recognized  by  all  civilized  people, 
y  that  law,  the  validity  of  a  marriage  depends 
upon  the  question  whether  it  was  valid  where 
it  was  contracted;  if  valid  there,  it  is  valid 
everv  where. 

Com.  ▼.  Lane,  118  Mass.  458, 18  Aql  Rep. 
509. 

Marriages  not  naturally  unlawful,  but  pro- 
hibited by  the  law  of  one  state,  and  not  of  an- 
other, if  celebrated  where  they  are  not  prohib- 
ited, would  be  bolden  valid  m  a  state  where 
they  are  not  allowed. 

Aid.;  2  Kent,  Com,  85,  note  a;  Story,  Confl. 
L.  §  116. 

It  was  within  the  power  of  the  justice  who 
heard  that  case  to  enter  a  decree  for  the  libel- 
ant, if  he  was  satisfied,  on  the  evidence,  that 
he  acted  under  a  mistake  of  fact,  that  negli- 
gence was  not  imputable  to  him  and  that  he 
was  not  guilty  of  any  moral  fault. 

Pratt  V.  Pratt,  157  Mass.  608,  ante,  97. 

No  appearance  for  libelee. 

Lathropf  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  petition  filed  on  April  15,  1892, 
to  make  absolute  a  decree  of  divorce  granted 
by  this  court  to.  the  petitioner  on  October 
5,  1871,  for  the  cause  of  desertion  on  the 
part  of  the  respondent.  A  hearing  was  had 
before  a  single  justice,  who  has  reported  the 
case  for  our  consideration. 

1.  Nothing  appears  of  record  in  the  case, 
after  the  granting  of  the  decree  nm,  until  at 
the  April  term,  1877,  when  the  following 
entry  was  made,  by  direction  of  the  presid- 
ing iustice,  in  this  and  other  pending  libels 
for  aivorce,  in  which  nothing  appeared  to 
have  been  done  for  some  time:  ** Ordered 
that  said  libel  be  dismissed  from  the  docket." 
The  object  of  this  order  was  not  to  dismiss 
such  cases  absolutely,  but  to  relieve  the 
docket,  and  to  dispense  with  the  necessity  of 
calling  them  whenever  the  docket  was  called, 
leaving  parties,  if  for  any  reason  further 
action  was  required,  to  move  that  the  entry- 
be  stricken  oS  and  the  case  brought  for- 
ward. Such  a  motion  was  made  when  this 
case  was  heard.  The  justice  granted  the 
motion,  leaving  the  question  of  his  power  to 
do  so  for  our  consideration.  The  only  ques- 
tion raised  on  this  part  of  the  report,  we 
understand,  is  whether  the  case  can  be  said 
to  be  **  pending**  in  this  court,  within  the 
meaning  of  Stat.  1887,  chap.  882,  which,  by 
section  1,  gives  the  superior  court  exclusive 
original  jurisdiction  of  all  Causes  of  divorce, 
and,  by  section  5,  provides  that  **this  act 
shall  not  affect  any  case  pending  in  the  su- 
preme Judicial  court  at  the  time  when  it 
takes  effect. "  On  this  point  we  have  no  doubt 
that  the  case  was  pending  in  this  court  when 
the  Statute  of  1887  took  effect,  and  that  this 
court  alone  had  jurisdiction  to  deal  with  it. 
See  PeasUe  v.  Peaslee,  147  Mass.  171. 

2.  Gen.  Stat. ,  chap.  107,  provided  for  two 
kinds  of  divorce  for  the  cause  of  desertion. 
Section  7  provided  that  **  a  divorce  from  the 
bond  of  matrimony  may  be  decreed  in  favor 
of  either  party  when  one  party  has  deserted 
the  other  for  five  years  consecutively."    Sec- 


See  also  21  L.  R.  A.  97,  387. 
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tion  9  allowed  a  dlYoroe  from  bed  and  board 
for  "utter  desertion."  Section  10  provided 
that  *'wben  a  divorce  from  bed  and  board 
has  been  decreed  for  any  cause  mentioned  in 
the  preceding  section,  and  the  parties  have 
lived  separately  for  five  consecutive  years 
next  after  the  decree,  a  divorce  from  the 
bonds  of  matrimony  may  be  decreed  upon  the 
petition  of  the  party  in  whose  favor  the  de- 
cree was  granted."  Stat.  1867,  chap.  222, 
provided,  in  section  1,  that  "decrees  for 
divorce  from  the  bonds  of  niatrimony  may, 
in  the  first  instance,  be  decrees  niH,  to  be- 
come absolute  after  the  expiration  of  such 
time,  not  being  less  than  six  months  from 
the  entry  thereof,  as  the  court  shall,  by  gen- 
eral or  special  orders,  direct."  It  further 
provided  that  "at  the  expiration  of  the  time 
assigned,  on  motion  of  the  part^  in  whose 
favor  the  decree  was  rendered,  which  motion 
nu&y  be  entertained  by  any  judge  in  term 
time  or  vacation,  the  decree  shall  be  made 
absolute,  if  the  party  moving  shall  have 
complied  with  the  orders  of  the  court,  and 
no  sufficient  cause  to  the  contrary  shall  ap- 
pear." Section  2  provided  for  publication 
of  the  fact  of  the  entry  of  the  decree,  together 
with  its  terms,  to  be  published  in  one  or 
more  newspapers,  the  form  of  the  notice,  the 
time  of  publication,  and  the  mode  of  proof 
of  the  publication,  to  be  fixed  by  t-be  coufli. 
The  decree  in  this  case  ordered  pul)licat>ou 
in  the  Boston  Daily  Times,  once  a'w^k,  for 
six  successive  weeks.  The  report  states  that 
no  file  of  this  newspaper  was  known  to  be 
in  existence;  that  there  was  no  affidavit  or 
other  evidence  of  publication  on  file:  that 
there  was  no  evidence  that  the  order  had  or 
had  not  been  published,  except  that  it  did 
not  appear  that  there  was  a  copy  of  the  order 
on  file,  as  would  naturally  have  been  the  case 
had  a  copy  been  furnished  for  publication, 
and  except  the  testimony  of  the  petitioner 
tbat  after  the  decree,  though  there  was  noth- 
ing to  show  when,  he  went  to  the  clerk  or 
some  one  in  his  office  for  a  certificate  of 
divorce,  for  which  a  dollar  was  demanded, 
which  he  refused  to  pay,  and  came  away 
without  the  certificate.  The  judee  states 
tbat  be  was  unable  to  find  whether  the  notice 
had  or  had  not  been  given.  Under  Stat.  1867 
the  burden  was  on  the  petitioner  to  satisfy 
the  justice  of  the  fact  of  publication.  This 
he  has  failed  to  do,  and  unless  he  is,  by  sub- 
sequent statutes,  entitled  to  a  decree  abso- 
lute, his  petition  must  be  dismissed.  The 
decision  of  a  single  justice  on  a  question  of 
fact  in  a  cause  of  divorce  cannot  be  revised 
by  this  court,  either  on  appeal  or  on  report. 
Sparhawk  v.  Sparhawk,  120  Mass.  890 ;  Stuart 
V.  StuaHj  128  Mass.  870 ;  Marriwn  v.  Morri- 
ton,  136  Mass.  810. 

8.  The  remaining  question  on  this  branch 
of  the  case  is  whether  the  petitioner  is  en- 
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titled  to  a  decree,  notwithstanding  his  failure 
to  show  a  compliance  with  Stat.  1867.  He 
contends  that  he  is  entitled  to  relief  under 
Stat.  1870,  chap.  404.  Although  his  libel 
was  brought  after  this  act  took  effect,  it  was 
not  brouffht  under  the  act,  as  it  might  have 
been.  This  act  does  not  affect  libels  brought, 
as  the  petitioner's  was,  under  Oen.  Stat,  chap« 
107,  g  7,  nor  decree  under  Stat.  1867.  It  does 
away  with  divorces  from  bed  and  board,  ex- 
pressly repeals  sections  9  and  10,  chap.  107, 
Gen.  Stat.,  and  provides  for  a  decree  niH  in 
case  of  desertion,  to  be  made  absolute  upon 
proof  of  the  parties  living  apart  for  five  con- 
secutive years  after  the  decree.  It  also  gives 
the  court  power  to  make  the  decree  absol  ute 
after  the  parties  have  lived  apart  for  three  con- 
secutive years.  We,  however,  see  no  reason 
to  doubt  that  the  petitioner  is  entitled  to  relief 
under  Pub.  Stat. ,  chap.  146,  §  8,  which  is  in 
substance  the  same  as  Stat.  1875,  chap.  226. 
The  language  is  as  follows:  "When  a. 
divorce  from  bed  and  board,  under  laws 
heretofore  in  force,  or  a  decree  nUi,  has  been 
decreed,  and  the  parties  have  lived  separately 
for  three  consecutive  years  next  after  the  de- 
cree, a  divorce  from  the  bonds  of  matrimony 
may  be  decreed  upon  the  petition  of  the  party 
in  whose  favor  the  previous  decree  was 
granted."  Though  }he jdec|;ee«w&s* noj  fron) 
b^d  ,a'nd  board, {ypt  Ihei^  waa«  decree  fern, 
aii4  U  i3^  foiind  itsJa  fact  |)b8t  tjie  parties  Lave 
lived  apart  since  18'/'f. 

4.  It  is  found  that  the  petitioner,  after  the 
decree  nm,  went  to  Chicago,  "and  married 
there  again,  some  six  or  seven  vears  after 
that,  supposing  that  he  had  obtained  an  ab- 
solute divorce.  After  living  with  the  second 
wife  a  year  or  so  in  Chicago,  they  came  to 
Boston,  where  he  and  she  continued  to  live 
till  her  death,  about  a  year  and  a  half  ago, 
and  where  he  still  lives."    This  case  was  re- 

Sorted  before  the  case  of  Pratt  v.  Pratt,  157 
[ass.  508,  ante,  97,  was  decided,  and  the  atten- 
tion of  the  justice  who  heard  it  was  not  di- 
rected to  the  questions  of  fact  pointed  out*in 
that  case.  We  are  of  opinion,  therefore,  tha$ 
the  case  should  be  remitted  to  a  single  justice 
for  a  further  hearing.  The  petitioner  should 
also  be  allowed  to  show,  if  he  is  able  to  do  so, 
that  publication  was  made,  or  what  his  rea- 
sons were,  if  any,  for  supposing  that  he  had 
obtained  an  absolute  divorce.  If  he  merely 
supposed  that  the  decree  nUi  was  an  abso- 
lute divorce,  this  would  be  a  mistake  of  law, 
and  he  would  not  be  entitled  to  relief.  If, 
however  the  justice  is  satisfied  that  the  pe- 
titioner acted  under  a  mistake  of  fact,  that 
negligence  is  not  imputable  to  him,  and  that 
he  has  not  been  ffuilty  of  any  moral  fault, 
then  he  is  entitled  to  a  decree  absolute,  not- 
withstanding the  second  marriage  and  co- 
habitation thereunder.  Pratt  v.  Pratty  nLpra. 
Ckue  to  itand  for  Juriher  heart  riff. 
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Paul  C.  SKIFF  st  <a. 

Eseklel  G.  STODDARD,  Trustee  in  IdsoIv- 
ency  of  BuDoell  &  Scrantoo. 

(!BSOoim.1MJ 

1.  The  relation  of  pled^^r  and  pledipee 
Is  created  where  a  broker  porohases  and  car- 
rlee  stocks  upon  a  margin  by  advanolng  the  bal- 
ance of  the  purchase  price,  and  holding  the  stock 
as  security  therefor. 

0.  The  custom  of  brokers  in  a  certain 
market  to  repledg^e  stocks  which  they  are 
carrying  for  customers  on  a  margin  gives  implied 
authority  for  such  repledge  when  they  are  em- 
ployed to  deal  in  that  market. 

8*  When  one  employs  another  to  deal  in 
a  particular  markett  he  will  be  held  to  in- 
tend that  the  mode  of  performance  should  be  in 
accordance  with  the  established  customs  and  us- 
ages of  the  market,  so  long  as  the  custom  or  usage 
is  neither  immoral,  unlawfui,^unrea8onable,  con- 
trary to  the  express  agreement  of  the  parties,  nor 
auch  as  to  change  the  intrinsic  character  of  .the 
undertaking. 

4.   The  insolvency  of  a  stock  broker 
•  dofwi  not  deprive  a)  customer  of  the 
\ing»  tlrjr4^m  iito^ks^hieh  ^h^  broker. 
Ss  (ftCr/lflg.  feiC  ^io&  ^n  i;  marglA,-titaiqugli  thft 
stock  has  been'tradsfcATed  to*  the  treker  oA  thee 
books  of  the  corporation,  provided  it  is  capable 
of  idenUflcatlon. 
6.   The  particular  certificates 'of  stock 
boug^ht  by  a  firm  of  brokers  for  a  cus- 
tomer or  carried  for  him  in  fulQDment  of  his 
order  can  be  claimed  by  the  customer  in  case  of 
the  brokers*  insolvency  as  aarainst  other  custom- 
ers for  whom  no  particular  stock  was  held,  but 
for  all  of  whom  together,  including  the  brokers 
themselves,  a  block  of  stocks  was  held. 

6.   There  is  a  sufficient  identification  of 

the  shares  of  stock  claimed  by  customers  of  an 
insolvent  broker,  who  carried  for  them  a  single 
'  block  of  certain  stock,  ^d  their  Interests  are  sat- 
isfied by  a  distribution  to  each  of  his  proper 
number  of  shares. 
7*  Stocks  on  hand  when  a  broker  be- 
comes insolTOnt  will  be  presumed,  in  the 
absence  o^  evidence  to  the  contrary,  to  be  held  for 
his  customers,  where  his  contracts  require  him  to 
carry  such  stock  for  them. 

8.  Stock  specifically  held  by  a  firm  of 
brokers  at  the  time  of  their  insolvency 
for  the  firm*  or  its  members,  and  not  carried 
for  its  customers,  can  be  claimed  by  the  assignee 
for  creditors  as  against  customers  for  whom  the 
brokers  had  agreed  to  carry  such  stock. 

9.  A  block  of  stock  carried  by  a  firm  of 
brokers  at  the  time  of  their  insolTency 
for  customers  on  margins,  but  which  is  insuffi- 
cient to  meet  all  the  demands  of  such  customers 
as  pledgors  of  the  stock,  is  to  be  divided  pro  rata 
among  those  customers  for  whom  the  firm  was 
holden  to  carry  such  stock. 

10.  The  burden  of  discharging  a  pledge 
of  stocks  belonging  to  different  per- 

made  by  brokers  with  implied  authority 


NOTB.— The  very  exhaustive  and  valuable  pres- 
entation of  the  law  as  to  the  relation  of  stockbrok- 
ers and  their  customers  for  whom  them  carry  stocks 
on  margin  makes  it  unnecessary  to  attempt  any 
annotation  to  the 
dl  L.  K'A. 


from  their  customers,  from  whom  the  hrokera 
themselves  hold  it  in  pledge  while  carrying  it  oa 
margins,  is  to  be  averaged  among  all  the  stocks 
and  securities  included  in  such  pledge  made  Xxy 
the  brokers. 

11*  A  pledgee*  in  the  absence  of  anthoi^- 
ity  expressed  or  impliedt  la  uot  permitted 
to  repledge  as  security  for  his  own  debt. 

18.  Stock  pledged  by  a  broker  with  ins- 
plied  authority  must  be  appUed  to  the  dis- 
charge of  the  pledge  before  other  stock  which  he 
pledged  at  (be  same  time  without  authority. 

18*  The  proceeds  ofbonds  belonging  to 
a  decedent's  estate*  which  had  been  sold 
under  a  power  of  attorney  from  the  admintstra- 
triz,  can  be  recovered  by  her  from  the  estate  of 
an  insolvent  broker  who  has  received  them. 

(CSorpenter,  J.,  dissents.) 

(January  2R,  IflOOL) 

CASE  reserved  by  the  Superior  Court  for 
New  Haven  County  for  the  opiDioD  of  the 
Supreme  Court  of  Errors  in  a  suit  brought  bv 
customers  of  the  insolvent  firm  of  Bunnell  & 
Scranton  to  redeem  certain  stocks  which  that 
firm  were  carrying  for  them  on  margin  at  the 
ti  ne^Qt  i(^  inaol  vency.  Judgmenifor  pUUn  tiff  ft 
Qdviaed/  :■ 
'  ^iie  facts  are  stated  in  the  opinion. 

Messrs,  Ailing,  Webb  A  Morehouset 
for  plaintlffB,  Skiff  et  al.: 

The  relations  of  the  plaintiffs  to  Bunnell 
&  Scranton,  in  respect  to  the  stocks  in  ques- 
tion, was  that  of  pledgor  and  pledgee. 

Markham  v.  Jaudon,  41  N.  Y.  285 ;  SUntan 
V.  Jerome,  64  N.  Y.  480 ;  Baker  v.  Drake,  66 
N.  Y.  618,  28  Am.  Rep.  80;  Oruman  v. 
8mith,  81  N.  Y.  25 ;  Capron  v.  Tfwmpson,  86 
N.  Y.  418;  QiUett  v.  Whitiitg,  120  N.  Y. 
402;  Cook,  Stock  &  Stockholders,  §  467; 
Colebrooke,  Collateral  Securities,  §  806,  pp. 
404-406 ;  Jones,  Pledges,  §§  49&-500 ;  Hatch 
T.  Douglas,  48  Conn.  116,  40  Am.  Rep.  154. 

The  ability  or  inability  to  trace  a  certifi- 
cate for  any  number  of  shares  of  stock,  and 
identify  it  as  being  the  same  certificate  de- 
livered in  compliance  with  the  plaintiffs'  or- 
der to  purchase,  is  immaterial. 

H<n'ton  T.  MorgniK  19  N.  Y.  170,  75  Am. 
Dec.  311;  Jones,  Pledges,  §  508;  Cook, 
Stock  &  Stockholders,  §  469 ;  Wynkoop  v. 
Seal,  64  Pa.  861. 

The  trustee  in  these  cases  has  no  greater 
equity  than  Bunnell  &  Scranton  had. 

2  Pom.  Eq.  Jur.  749 ;  DonneU  t.  P&rtland 
A  0.  R.  Co.  76  Me.  88;  Palmer  v.  Thayer^ 
28  Conn.  287 ;  Be  Howe,  1  Paige,  128,  2  L. 
ed.  688,  19  Am.  Dec.  895 ;  Taylor  t.  Atwood^ 
47  Conn.  607;  Merwin  v.  Austin,  68  Conn. 
84;  WiUardY.   WhiU,  66  Hun,  681. 

Messrs.  Henry  C.  White  and  Leonard 
M.  Daggett,  for  plaintiffs,  Kerrigan  et  al. : 

These  transactions  created  the  legal  relation 
of  pledgor  and  pledgee  between  fiie  customer 
and  broker. 

Markham  v.  Jaudon,  41  N.  Y.  285 ;  Bak&r 
T.  Drake,  66  N.  Y.  518,  23  Am.  Rep.  80; 
Stenton  v.  Jerome,  64  N.  Y.  480 ;  Oruman  v. 
Smsth,  81 N.  Y.  25 ;  Bead  y.  Lambert,  10  Abbu 
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Ft.  N.  S.  428 ;  Taylor  v.  Ketehum,  5  Robt. 
4J07;  18  Am.  &  Eng.  Encyclop.  Law,  707; 
Morton  V.  Morgan,  19  N.  Y.  170,  76  Am.  Dec. 
note  313-316;  QiUett  v.  Whiting,  120  K.  Y. 
402. 

The  PeniiBylvania  decisions  have  generally 
treated  the  contract  between  customer  and 
broker  concerning  stock  bought  on  a  margin 
as  a  wager  and  therefore  void. 

Dos  Passes,  8toGk  Brokers,  pp.  428-434; 
Biddle,  Stock  Brokers,  pp.  305-809. 

They  treat  the  broker  as  a  principal,  not 
4s  an  agent.     This  must  necessarily  be  so. 

Harrey  v.  Men-ill,  6  L.  R.  A.  200,  150 
Mass.  1. 

But  the  Pennsylvania  court,  in  cases  where 
the  question  of  the  legality  of  the  contract 
is  not  raised,  has  uniformly  treated  the  rela- 
tion between  customer  ana  broker  as  that  of 
pledgor  and  pledgee. 

Gilpin  V.  BotDdl,  5  Pa.  41,  45  Am.  Dec 
720 :  Wynkoop  v.  Seal,  64  Pa.  861 ;  JEsser  v. 
JJnderman,  71  Pa.  76. 

Whether  the  contract  be  one  of  pledge  or 
not,  the  fact  of  agency  is  sufficient  to  support 
tiie  plaintiff's  title. 

The  principal  of  a  factor  may  follow  his 
goods  and  regain  possession  of  his  property 
if  it  can  be  traced  or  distinguished  from  the 
mass  of  the  other  property  of  the  factor  in 
possession  of  an  assignee  m  insolvency. 

Terry  v.  Bamberger,  44  Conn.  558;  8  Am. 
&  Eng.  Encyclop.  Law,  844 ;  Story,  Ag.  g  84, 
.and  note  1, 

The  fact  that  this  property  was  acquired 
through  sub-agents  does  not  affect  the  plain- 
tiff's title  thereto. 

Dos  Passes,  Stock  Brokers,  pp.  280,  281. 

The  only  cases  in  which  the  broker  has 
been  treated  as  a  principal  are  cases  in  which 
the  legality  of  the  transactions  has  been  de- 
nied. But  in  Connecticut  the  legality  of  the 
plaintiff's  contract  cannot  be  questioned. 

Batch  V.  Douglas,  48  Conn.  116,  40  Am. 
Rep.  154 ;  Ingraham  v.  Taylor,  58  Conn.  503 ; 
Irunn  v.  WtUiar,  110  U.  S.  499,  28  L.  ed. 
235;  8  Am.  &  Eng.  Encyclop.  Law,  1004  et 
uq. 

The  property  in  question  has  been  suffi- 
ciently traced  and  identified  to  enable  the 
plaintiffs  to  assert  their  title  therein. 

It  is  entirely  immaterial  whether  the  iden- 
tical certificates  were  forthcoming  or  not. 
The  law  calls  only  for  what  is  reasonable 
and  so  long  as  the  broker  keeps  under  his 
control  a  sufficient  quantity  of  the  proper 
kinds  of  stock  to  meet  his  obligations  to  his 
customers,  his  full  duty  is  performed. 

Dos  Passos,  Stock  Brokers,  148;  Jones, 
riedge8,_§  508.  See  also  Ca»mU  y.  Putnam, 
120  N.  Y.  158 ;  Naurts  y.  Pritne,  4  Johns. 
Ch.  490,  1  L.  ed.  911,  8  Am.  Dec.  606,  7 
Johns.  Ch.  69,  2  L.  ed.  224,  11  Am.  Dec. 
403 ;  Price  v.  Qover,  40  Md.  110. 

As  against  the  insolvent  firm,  its  partners, 
«r  the  defendant  claiming  under  customers 
who  are  not  creditors,  the  plaintiffs  claim 
the  net  proceeds  of  all  property  with  which 
their  own  was  hypothecated  as  common  se- 
curity. 

The  broker  cannot  pledge  his  customer's 
property  for  an  amount  greater  than  his  own 
advances. 
^L.R.A. 


Bead  v.  Lambert,  10  Abb.  Pr.  N.  8.  42i*. 

The  rule  concerning  confusion  of  goods 
throws  the  entire  loss  or  disadvantage  upon 
tho  party  in  fault  so  that  the  customer's 
rights  must  be  made  good  in  any  event. 

BallY.  PiUebury,  7  L.  R.  A.  529,  48  Minn. 
38. 

As  against  these  plaintiffs,  the  defendant 
trustee  nas  no  title  which  the  insolvent  firm 
oould  not  have  enforced. 

Jones,  Pledges,  gg  466,  467,  469;  Cook, 
Stock  «&  Stockholders,  §^  472,  478. 

Stock  may  stand  in  the  name  of  one  which 
belongs  to  another. 

Mowry  y.  Bawkine,  57  Conn.  458;  Jones, 
Pledges,  g  206 ;  Colt  y.  Ivee,  31  Conn.  25,  81 
Am.   Dec.  161. 

The  law  has  always  vigilantly  protected 
creditors  where  there  has  been  a  retention  of 
possession  by  a  former  owner  after  transfer 
of  title.  But  when  possession  has  never  been 
connected  with  ownership  in  the  possessor, 
no  inference  of  continued  ownership  or  of 
new  ownership  can  be  drawn  from  it. 

Forbes  v.  Marsh,  15  Conn.  884 ;  New  Haven 
Wire  Co,  Cases,  57  Conn.  852. 

The  brokers  had  only  an  agent's  lien  for 
advances  upon  their  principals'  property. 

OaXigher  v.  Jmes,  129  U.  S.  198,  82  L.  ed. 
658;  Ckx)k,  Stock  &  Stockholders,  §§448-451. 

Messrs,  Wooster,  Willianui  ft  Oag^er, 
for  plaintiffs,  ToUes  and  Terrell : 

A  trustee  in  insolvency  takes  the  property 
assigned,  subject  to  the  equities  which  af- 
fected the  debtor. 

Palmer  v.  Thayer,  28  Conn.  245 ;  Terry  v. 
Bamberger,  44  Conn.  558. 

There  is  nothing  in  the  facts  of  this  case 
to  alter  the  rule. 

The  possession  of  the  New  York  brokers, 
agents  and  pledgees  of  Bunnell  &  Scranton, 
was  the  possession  of  Bunnell  &  Scranton. 

Dos  Passos,  Stock  Brokers.  102,  114 ;  Hor- 
ton  v.  Morgan,  19  N.  Y.  170,  75  Am.  Dec. 
note  315,  316 :  JoneP,  Pledges,  g^  496,  499 ; 
Cook,  Stock  &  Stockholders,  ^  467. 

This  money,  the  proceeds  of  sales  of  stocks, 
never  was  the  property  of  Bunnell  &  Scranton 
at  all.  Bunnell  &  Scranton  are  ordered  to 
purchase  stocks  by  their  customers  on  mar- 
gin, or  as  in  case  of  these  plaintiffs,  on  full 
payment.  On  the  purchases  Bunnell  <&  Scran- 
ton become  pledgees  of  the  stock  if  bought 
on  margin,  or  simi>le  custodians  or  holders 
as  agent  if  it  is  paid  for. 

The  pledgee  has  no  right  to  sell  or  re- 
pledge  the  stock  or  property  pledged  if  he 
has  no  claim  for  an  unpaid  balance.  Such 
sale  or  repledge  is  a  conversion. 

Jones,  Pledges,  §§  505-507 ;  Lavyrence  v. 
MaaitoeU,  58  N.  Y.  22,  28 ;  Cook,  Stock  & 
Stockholders,  g  471. 

The  possession  of  the  agent  is  possession  of 
the  principal.  As  between  the  New  York 
broker  and  the  trustee,  sale  of  the  stocks  was 
legally  equivalent  to  delivery  to  the  trustee. 

Ingrahcm  v.  Taylor,  58  Conn.  509. 

The  real  owner  of  the  stock  would  become 
entitled  to  its  delivery,  on  payment  of  the 
claim  for  which  the  stock  had  been  pledged 
as  security. 

Jones,  Pledges,  g  466 ;  Cook,  Stock  &  Stock- 
holders. 1st  ed.  §  473;  Wood's  App.  92  Pa. 
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879,  87  Am.  Rep.  694 ;  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  Y.  825,  7  Am.  Kep.  841. 

It  is  immaterial  that  certain  specific  shares 
were  not  transferred  to  the  plaintiffs  or  can- 
not be  identified  by  the  committee.  It  is  not 
the  usage  of  the  stock  broker's  business. 

Dos  Passos,  Stock  Brokers,  104-108 ;  Mark- 
ham  V.  Jaudon,  41  N.  Y.  243 ;  Horton  y.  Mor- 
gan, 19  N.  Y.  170.  76  Am.  Dec.  811.  and  note. 

It  is  sufficient  if  the  brokers  always  have 
on  hand  sufiicient  stock  of  the  kind  bought 
to  satisfy  all  claims  of  purchasers. 

Nouree  v.  Prime,  4  Johns.  Ch.  490,  1  L. 
ed.  911,  8  Am.  Den.  606 ;  Oilpin  ▼.  Howell, 
5  Pa.  41,  46  Am.  Dec.  720;  Atkine  v.  Gam- 
ble, 42  Oal.  86.  10  Am.  Rep.  282;  Langton 
T.  Waite,  L.  R.  6  Eq.  165;  note  to  Horton 
V.  Morgan,  76  Am.  Dec.  819,  820;  Jones, 
Pledges,  §  608 ;  Cook,  Stock  &  Stockholders, 
§469. 

It  is  immaterial  that  the  certificates  of  the 
stock  owned  by  the  plaintiffs  were  transferred 
in  blank,  instead  of  to  them  by  name. 

It  is  the  custom  of  the  business  of  dealing 
In  stocks,  has  received  the  sanction  of  the 
courts,  and  is  valid. 

Bridgeport  Bank  v.  New  York  d  N.  H.  R. 
Co.   80  Conn.   278;  Jones,  Pledges,  g  168. 

The  title  passes  by  deliverv. 

Jones,  Pledges.  §  169;  Cook,  Stock  & 
Stockholders,  §  466. 

Mr.  Henry  G.  Newton*  for  plaintiff, 
John  S.  Bradley  : 

Where  bankrupts,  in  addition  to  their  other 
business,  carried  on  a  brokerasre  business  for 
which  they  kept  separate  boolcs  and  a  sepa- 
rate bank  account,  the  person  whose  bonds 
were  sold  in  such  business  was  held  entitled 
to  payment  in  full  if  the  amount  in  bank 
was  more  than  enough  to  pay  all  claims  aris- 
ing out  of  the  brokerage  ousiness. 

Voigkt  V.  Leioie,  14  Nat.  Bankr.  Reg.  548. 

Where  stock  is  purchased  upon  a  margin, 
and  the  broker  holds  the  stock,  he  has  all  the 
duties  and  liabilities  of  a  pledgee. 

Cook,  Stock  &  Sto^holders.  §§  467.  467. 

The  broker  is  bound  to  have  on  hand  the 
stock  so  purchased  during  the  entire  time  of 
the  contract. 

Cook,  Stock  &  Stockholders,  g  467 ;  BaJcer 
V.  Drake,  66  N.  Y.  618,  23  Am.  Rep.  80; 
Markham  v.  Jaudon,  41  N.  Y.  286 ;  Hatch  v. 
Botiglae,  48  Conn.    128,  40  Am.    Rep.    154. 

Bunnell  &  Scranton  and  the  New  York 
brokers  were  joint  agents  of  the  plaintiff. 

Allen  V.  McConihe,  124  N.  Y.  842 ;  Scarlett 
y.   Van  Inwagen,  9  Biss.  167. 

So  far  as  stocks  of  the  same  kind  were  con- 
cerned, it  may  well  be  claimed  that  it  was 
not  necessary  that  the  particular  certificate 
should  be  retained  in  order  that  the  owner- 
ship should  remain. 

In  the  matter  of  identification  of  property. 
it  is  not  necessary  that  the  precise  thing 
should  be  identified.  If  there  is  a  substitute 
for  it;  the  substitute  takes  the  place  of  the 
original,  and  the  money  or  property  can  be 
followed  by  the  true  owner. 

Van  Alen  v.  American  Nat.  Bank,  62  N. 
Y.  1 ;  2  Morse,  Banks  &  Banking.  590 ;  Pen- 
nell  V.  Beffell,  4  De  G.  M.  &  G.  872 ;  Knatch- 
Imll  V.  HalUit,  L.  R.  18  Ch.  Div.  696;  Mabel 
V.  OHffin,  12  Daly.  241. 
21  L.  R  A. 


Meetre.    Watrons    A    BneUancU    for 

plaintiff  Wilfred  H.  Nettleton: 

The  position  of  Prince  &  Whitely  relative 
to  Mr.  Nettleton  after  the  purchase  of  the 
securities  was  that  of  pledgees  and  pledgor. 

Markfiam  t.  Jaudon,  41  N.  Y.  289;  Sten^ 
ton  V.  Jerome,  64  N.  Y.  480 ;  Baker  v.  Drake^ 
66  N.  Y.  618,  23  Am.  Rep.  80;  Qilktt  ▼. 
Whiting,  120  N.  Y.  403. 

If  Bunnell  &  Scranton  figured  in  the  pur- 
chases at  all,  Mr.  Nettleton  was  their  known 
and  disclosed  principal,  and  whatever  equi- 
ties existed  between  them  and  Prince  A& 
Whitely  cannot  affect  him. 

Story,  Ag.  6th  ed.  g  444.  See  also  1  Am. 
&  Eng.  Encyclop.  Law,  426 ;  Miller  v.  Lea, 

85  Md.  896,  6  Am.  Rep.  424;  WHght  v. 
Cabot,  89  N.  Y.  674 ;  2  Parsons,  Cont.  •743,. 
note  S;  note  to  Ge4?rge  t.  Clagett,  2  Smith,. 
Lead.  Cas.  1863 ;  Hogan  t.  Sfuyrb,  24  Wend. 
462;  Bernshouee  v.  Abbott,  46  N.  J.  L.  531. 
46  Am.  Rep.  789;  McLacJdin  v.  Brett,  105 
N.  Y.  897;  Maanss  v.  Henderson,  1  East, 
836;  Paley,  Principal  &  Agent,  831. 

The  tender  to  Bunnell  &  Scranton  and  to 
Prince  &  Whitely  discharged  any  lien  upon 
the  securities,  and  gave  Mr.  Nettleton  a  com- 
plete and  unincumbered  title  to  the  same. 

LaiDrence  v.  MaxweU,  68  N.  Y.  23 ;  Loughs 
borough  v.  McNeuin,  74  Cal.  250 ;  8  Parsons, 
Cont.  274;  18  Am.  &  Eng.  Encyclop.  Law. 
722. 

Prince  &  Whitely  had  no  right  to  retain 
them  thereafter  as  securities  for  any  other 
debt  (if  there  had  been  any)  due  from  Mr. 
Nettleton,  much  less  for  debts  due  fronck 
Bunnell  &  Scranton. 

18  Am.  &  Eng.  Encyclop.  Law,  722 ;  Hath- 
away V.  Fall  River  Nat.  Bank,  131  Mass.  14  ; 
2  Parsons,  Cont.  129. 

The  pledgee  is  required  to  deliver  the  thin^ 
pledged  just  as  much  as  the  pledgor  is  re- 
quired to  pay  the  amount  of  the  lien. 

Cass  V.  Higenbotam,  100  N.  Y.  253. 

Here  the  refusal  of  Mr.  Scranton  to  deliver 
the  securities  rendered  a  strictly  legal  tender 
unnecessary. 

Wheelock  t.  Tanner,  89  N.  Y.  481 ;  Sand^ 
V.  Lyon,  18  Conn.  25;  Ashbui^  v.  Poulter, 

86  Conn.  556. 

The  retention  and  subsequent  sale  of  Mr. 
Nettleton *s  securities  ifter  the  tender  and 
discharge  of  the  lien,  was  a  conversion. 

8  Parsons,  Cont.  *274;  18  Am.  &  Eng. 
Encyclop.  Law,  724;  Cass  v.  Higenbotam, 
Lawrence  v.  Maxwell,  and  Loughborough  v.  Mc* 
Nevin,  supra. 

Mr.  Nettleton  is  entitled  by  way  of  dam- 
ages to  the  highest  market  value  of  the  se- 
curities from  the  date  of  the  tender  up  to  the 
time  -of  his  bringing  suit  against  Prince  & 
Whitely. 

Baker  v.  Drake,  63  N.  Y.  217,  18  Am.  Rep. 
607 ;  Barnes  v.  Brown,  130  N.  Y.  382 ;  WHght 
V.  Bank  of  the  Metropolis,  1  L.  R.  A.  289,  110 
N.  Y.  287 ;  Colt  v.  Owens,  90  N.  Y.  368. 

Messrs.  Louis  H.  Bristol*  Henrir  Stod* 
dard»  and  John  W.  Bristol^  for  defendant : 

No  right,  title,  or  interest  in  or  to  any  of 
the  securities  for  which  Bunnell  &  Scranton 
were  accountable  ever  vested  in  any  customer 
of  the  insolvent  firm  dealing  with  it  on  mar- 
gin account ;  for  the  reason  that  the  contracts. 
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of  Bunnell  &  Scran  ton  with  snch  customers 
were  wholly  executory,  dependent,  and  con- 
ditional. 

The  New  York  law  is  not  the  Connecticut 
law,  it  is  not  the  general  law,  but  it  is  pe- 
culiar and  exceptional.  The  New  York  rule 
U  not  applicable  to  the  case  at  bar. 

Tlie  law  in  Massachusetts  is  stated  in  Wood 
T.  Bapes,  15  Gray,  876,  where  a  broker  had 
bought  stock  for  another  upon  money  ad> 
TSDoed  by  the  broker;  the  parties  settled 
their  account,  the  customer  gave  the  broker 
his  note,  and  the  broker  acknowledged  that 
he  held  the  stock  as  security  for  the  note ;  then 
the  broker  wrongfully  pledged  the  stock. 
Here  was  a  case  wherein  identified  shares  of 
stock  were  acknowledged  to  be  held  by  the 
broker  as  collateral  security.  Shaw,  Ch,  J,, 
laid  in  giving  judgment : 

"The  doctrine  of  trover  does  not  apply. 
Lobdell  advanced  the  money  to  buy  the  shares 
for  account  of  Wood,  and  held  the  shares  in 
his  own  name.  It  stood  on  the  footing  of  con- 
tract. The  contract  was  strictly  conditional, 
to  deliver  so  many  shares  on  payment  of  so 
much  money." 

This  ruling  was  approved  in  CoveU  v.  Lotid, 
135  Mass.  41,  46  Am.  Rep.  446. 

The  law  in  Connecticut  is  stated  in  Ingrtt' 
ham  V.  Taylor,  68  Conn.  608,  where  it  is 
held  that  the  broker  is  not  even  bound  to 
malie  a  purchase  for  such  margin  customer, 
and  that  the  broker  fulfills  his  contract  or 
agreement  with  the  customer,  if  he  is  ready 
and  able  at  any  time  to  procure  the  securities 
in  the  market  and  deliver  them  on  demand 
at  the  price  of  the  day  of  the  contract. 

Althou.sh  the  New  York  court  of  appeals 
has  said,  that  from  one  point  of  view  the  re- 
lation of  a  margin  customer  to  his  broker 
was  that  of  pledgor  and  pledgee,  touching 
securities  bought  by  the  broker  upon  the 
order  of  the  customer,  it  is  to  be  noted  that 
this  ruling  was  made  in  a  series  of  cases 
where, — first,  the  action  was  to  recover  dam- 
ages against  a  solvent  broker  because  of  an 
unauthorized  ''closing  out"  of  the  customer ; 
and  second,  where  the  only  real  question  was 
as  to  the  proper  rule  of  damages  in  such  cases ; 
and  third,  this  ruling  came  into  existence  in 
the  face  of  emphatic  and  continued  dissent 
an<l  doubt ;  and  fourth,  this  statement  of  such 
relation,  when  considered  in  reference  to  the 
question  of  damages  against  a  solvent  broker, 
seems  finally  to  be  acquiesced  in  only  be- 
cause, upon  the  whole,  such  an  assumption 
is  thought  to  result  in  a  just,  fair,  and  equi- 
table rule  of  damages. 

HarUm  v.  Mtn-gan,  19  N.  Y.  170,  75  Am. 
I>ec.  811 ;  Markfiam  v.  Jaudan,  41  N.  Y. 
235;  Stewart  v.  Drake,  46  N.  Y.  449;  Baker 
V.  Drake,  68  N.  Y.  211.  18  Am.  Rep.  607 ; 
SterUon  v.  Jerome,  64  N.  Y.  480:  Taussig 
V.  IfaH,  58  N.  Y.  425 ;  Oruman  v.  Smith, 
81  N.  Y.  25 ;  Capron  v.  Thompson,  86  N.  Y. 
418 :  Wright  v.  Bank  ef  the  Metropolis,  1  L. 
R.  A.  289.  110  N.  Y.  287. 

And  as  applicable  to  short  sales. 

See  Bess  v.  Bau,  95  N.  Y.  862 ;  Sogers  y. 
WiUy,  131  N.  Y.  527. 

There  is  a  case,  decided  at  one  of  the  gen- 
eral terms  of  the  New  York  supreme  court, — 
WiUardY.  White,  66  Hun,  681,— which  seems 
tl  Ju  R.  A. 


to  apply  the  exceptional  New  York  rule  t» 
a  case  where  the  customers  of  an  insolvent 
firm  of  brokers  sought  to  reach  the  proceeds 
of  securities  and  reclaim  them  from  the  New 
York  correspondents  of  the  brokers;  but  in 
considering  this  case  and  the  New  York  state- 
ment of  the  rule,  it  should  be  rem^bered 
that  the  policy  of  the  New  York  law  is  to 
permit  preferences  among  the  creditors  of  in- 
solvents, while  in  Connecticut  the  policy  of 
the  law  forbids  such  preferences. 

A  pledgee  cannot  lawfully,  in  the  absence 
of  an  agreement  to  that  effect,  repledge  or 
sell  the  thing  pledged ;  and  this  upon  the 
ground  that  he  nolds  the  pledge  for  security 
only,  to  be  returned  in  specie  to  the  pledgor* 
upon  fulfillment  of  the  contract  of  pledge, 
for  the  pledgor  is  the  general  owner  of  the 
thing  pledged.  The  identical  property,  in 
the  absence  of  an  agreement,  must  be  returned 
to  the  pledgor,  for  the  reason  that  that  only 
is  his  property,  and  he  has  entrusted  it  to 
the  pledgee  for  a  special  purpose  only. 

MerehanU  Nat.  Bank  of  BosUm  v.  State  Nat. 
Bank  of  Boston,  77  U.  8.  10  Wall.  604,  642, 
19  L.  ed.  1008,  1017;  i^ay  v.  Gray,  124  Mass. 
500 ;  TMwrence  v.  MaxweU,  68  N.  Y.  19. 

The  stock  broker  buying  the  stock  or  other 
security,  with  his  own  money,  is  the  owner 
of  it,  and  may  pledge,  use.  or  sell  it  at  his 
pleasure,  because  he  is  the  owner.  To  be 
sure,  he  is  under  a  contract  to  deliver  stock 
of  that  kind  upon  fulfillment  of  the  condi- 
tion called  for  by  his  contract  with  the  cus- 
tomer, but  a  delivery  of  any  stock  of  the 
particular  kind  will  satisfy  that  contract. 

In  Hanks  v.  Drake,  46  Barb.  186,  it  was 
held,  that  ''a  purchase  of  stocks  by  brokers, 
as  agents  for  another,  with  an  advance  of 
money  by  the  former  on  account  of  the  latter, 
upon  condition  that  the  principal  shall  de- 
posit a  margin  of  10  per  cent,  and  deposit  a 
further  margin  when  required  by  the  agents, 
is  not  to  be  considered  a  pledge  of  stocks  tor 
the  payment  of  a  sum  of  money  advanced 
thereon,  and  requiring ^a  notice  of  the  time 
and  place  of  selling  the  pledge,  to  make  the 
sale  legal." 

In  Sterling  v.  Javdon,  48  Rarb.  459,  It  was 
held  that  where  brokers  sold  gold  for  the 
plaintiffs  on  a  short  sale ;  that  is  to  say,  a 
sale  where  the  plaintiff  had  no  gold  to  de- 
liver, in  expectation  of  a  fall,  no  notice  is 
necessary  of  the  time  and  place  at  which  the 
brokers  will  buy  it  in  in  case  the  margin 
deposited  is  insufficient  to  protect  them. 
That  rule,  ^'only  applies  to  a  pledge  of  stocks 
or  other  securities  for  the  payment  of  a  debt. " 

These  cases  have  been  overruled  by  the 
court  of  appeals  in  later  cases,  but  the  rea-  • 
sons  by  which  they  are  supported  are  so  co- 
gent and  forcible  that  even  able  judges  of 
the  court  of  appeals  itself,  since  the  doctrine 
of  a  pledge  was  established  therein,  have  been 
constrained  to  admit  that  this  was  the  better 
reason. 

See  Bank  v.  Drake,  68  N.  Y.  211,  18  Am. 
Rep.  507. 

it  is  held  in  Pennsylvania,  in  relation  to 
the  parties  to  a  margin  contract,  that  unless 
an  actual  intention  Is  shown  to  deliver  the 
stocks  or  other  securities  bought  or  sold 
the  transaction  is  a  gambling  transaction. 


106 


CozmECTICXTT  SUPBEICB  COUBT  OF  EbBOB& 


Jah., 


and  in  such  a  case  the  customer  will  be 
deemed  to  be  dealing  with  the  broker  as  prin- 
cipal and  not  as  agent. 

Ruchizky  v.  De  Haven,  97  Pa.  202 ;  N(yrth 
V.  Phillips,  89  Pa.  250 ;  Fareira  v.  Qabell, 
89  Pa.  89 ;  Brua's  Appeal,  55  Pa.  294. 

There  are  some  cases  in  Maryland  which  are 
aometimes  cited  in  support  of  the  doctrine 
that  the  relation  of  the  parties  in  an  alleged 
purchase  of  stocks  on  margin  is  that  of 
pledgoi  and  pledgee,  but  an  examination  of 
those  cases  shows  that  no  such  question  has 
arisen  in  them. 

Maryland  F.  Im.  Co,  t.  DalrympU,  26  Md. 
242,  89  Am.  Dec.  779 ;  Baltimore  ifarine  Itu. 
€o.  V.  Dalrymple,  25  Md.  269;  Worthington 
V.  Tormey,  84  Md.  182. 

In  B6  Daniels,  18  Nat.  Bankr.  Reg.  46, 
Blodgett,  Circuit  Judge,  in  delivering  the 
opinion,  says:  *'The  real  owners  of  said 
stocks  were  the  brokers  who  had  advanced  of 
money  to  buy  the  same  and  held  tile  stocks  in 
their  own  name  for  their  own  security,  to- 
gether with  whatever  margin  the  bankrupt 
might  have  from  time  to  time  remaining  m 
his  hands. " 

There  is  no  right  to  enforce  a^inst  the 
trustee  the  legal  contracts  of  the  insolvent, 
except  in  the  way  of  sharing  equally  in  the 
distribution  of  the  estate ;  but  a  legal  right 
in  or  title  to  property  in  another  is  of  course 
enforceable  against  the  trustee. 

VaiVs  App,  37  Conn.  185 ;  City  F.  Ins.  Co, 
T.  Olmsted,  88  Conn.  476 ;  Siipman  v.  JStna 
I'M.  Go.  29  Conn.  245. 

The  relation  between  the  margin  customer 
and  the  broker,  as  it  is  held  in  Connecticut 
and  Massachusetts,  is  purely  one  of  contract, 
and  therefore  that  contract  cannot  be  specific- 
ally enforced  against  the  trustee  in  insolv- 
ency of  the  broker;  but  such  contract  rela- 
tion affords  only  a  remedy  to  share  equally 
with  all  other  contract  relations. 

See  Egbert  v.  Baker,  58  Conn.  824. 

Trading  in  futures  is  illegal  if  no  delivery 
is  intended. 

EmJbrey  v.  Jemison,  181  U.  8.  886,  83  L. 
«d.  172;  Ha/n)ey  v.  Merrill,  5  L.  R.  A.  200, 
150  Mass.  1 :  Goodwin  v.  Massachusetts  Loan 
4b  T.  Co.  152  Mass.  195. 

The  contracts  in  question  being  Connecti- 
cut contracts  Connecticut  law  must  govern. 

Crouse  v.  Phctaix  Ins,  Co.  56  Conn.  182 ; 
First  Nat,  Bank  of  EockviOe  v.  Walker,  61 
Conn.  155;  Cole  v.  Cunningham,  188  U.  S. 
107,  88  L.  ed.  538;  Beynolds  v.  Adden,  186 
U.  S.  848.  84  L.  ed.  860;  Cunningham  v. 
Butler,  142  Mass.  47,  56  Am.  Rep.  657 ;  Be- 
Jum  V.  Foster,  4  Allen,  545 ;  Pearce  v.  Olney, 
^  Conn.  544;  8ereomb  v.  Catlin,  128  111. 
■556. 

But  even  if  this  contest  arose  out  of  a  New 
York  transaction,  as  the  determination  there- 
of involves  a  general  principle  of  law  and 
as  it  touches  a  question  of  the  policy  of  the 
state  of  Connecticut,  the  courts  of  Connecti- 
out  will  not  follow  an  erroneous  decision  of 
the  New  York  courts  upon  such  point  of 

f general  law,  particularly  when  that  decision 
8  only  by  a  subordinate  tribunal. 

Faulkner  y.  Hart,  82  N.  Y.  419.  87  Am. 
Rep.  574 ;  Aytnar  v.  Sheldon,  12  Wend.  439, 
■27  Am.  Dec.  187;  Bwifl  y.  Tyson,  41  U.  8. 
Hi  L.  R.  A. 


16  Pet.  1.  19,  10  L.  ed.  865,  871 ;  Oates  ▼. 
First  Nat.  Bank  of  Montgomery ,  100  U,  8.  239, 
25  L.  ed.  580 ;  Brooklyn  City  d  N,  B.  Co.  ▼. 
National  Bank  of  the  Bepuldie  of  N.  T.  102 
U.  8.  14,  81,  32,  26  L.  ed.  61,  67,  68 ;  Mich^ 
igan  Cent.  E,  Co,  v.  Myriek,  107  U.  8.  103, 
109.  27  L.  ed.  825,  827. 

The  assignment  in  Connecticut  carried  all 
debts  from  and  contracts  with  the  New  York 
brokers,  so  far  as  Connecticut  claimants  are 
concerned. 

Egbert  v.  Bnker,  supra;  Daniels  v.  Willard^ 
16  Pick.  86 ;  Hoisted  v.  Straus,  32  Fed.  Rep. 
280;  May  ▼.  Wannemacher,  111  Mass.  202; 
Wam^  V.  Jaffray,  96  N.  Y.  257,  48  Am. 
Rep.  616. 

No  right, title,  or  interest  having  vested  in 
any  of  these  customers,  in  or  to  any  of  the 
securities  claimed  by  them,  the  latter  cannot 
recover  as  against  the  trustee  in  insolvency. 

City  F,  Ins.  Co.  v.  Olmsted,  supra;  Hosmer 
V.  BraUle,  1  Root,  847 ;  Williams  v.  Darling^ 
Id.  856;  Qregory  v.  Benedict,  39  Conn.  22 1 
Bailey  v.  Bussing,  41  Conn.  78. 

A  trustee  in  insolvency  in  this  state  rep« 
resents  creditors.  His  title  is  that  of  an  at- 
taching creditor  and  bona  fide  purchaser, 
when  want  of  delivery  and  retention  of  pos- 
session is  relied  upon  as  making  a  sale 
incomplete  or  constructively  fraudulent  as 
against  attaching  creditors  or  bona  fide  pur- 
chasers. 

Swift  V.  Thompson,  9  Conn.  69,  21  Am. 
Dec.  718;  Shaw  v.  Smith,  48  Conn.  807,  40 
Am.  Rep.  170;  Shipman  y.  ^tna  Ins,  Co. 
supra. 

In  so  far  as  these  claimants  cannot  trace 
and  identify  stocks  and  securities  in  the 
hands  of  Bunnell  &  8cranton  as  their  prop- 
erty, the  trustee  must  hold  all  such  securi- 
ties. 

8ee  Drake,  Attachm.  §  199. 

Prentice*  J,,  delivered  the  opinion  of 
the  court: 

H.  H.  Bunnell  and  C.  W.  Scranton,  under 
the  name  of  Bunnell  &  8cranton.  were  for 
more  than  twenty  years  bankers  and  brokers, 
having  their  office  in  New  Haven.  In  their 
banking  department  they  received  deposits 
and  conducted  a  private  banking  business  in 
the  usual  manner.  In  their  brokerage  de- 
partment they  bought,  sold,  and  exchanged 
stocks,  bonds,  and  other  securities,  or  evi- 
dences of  title  to  personal  propertv  of  various 
kinds,  upon  their  own  account  and  for  others, 
upon  commission,  after  the  usual  custom  of 
stockbrokers  in  this  state  and  the  state  of 
New  York.  By  far  the  largest  part  of  their 
business  consisted  in  executing  the  orders  of 
their  customers  to  buy  and  sell  upon  mar- 
gins. Many  persons  so  dealt  with  them,  and 
among  them  were  the  plaintiffs.  The  firm 
and  its  individual  members  also  dealt  in  the 
market  upon  their  own  account.  May  16, 
1891,  Bunnell  died.  Four  days  later  his 
surviving  partner  made  an  assignment  in 
insolvency  of  the  partnership  estate,  and  like- 
wise of  his  individual  estate.  The  defend- 
ant is  the  trustee  upon  both  estates,  which 
are  now  in  process  of  settlement.  At  the 
time  of  the  assignment  Bunnell  &  Scranton, 
by  reason  of  the  orders  of  their  margin  cua» 
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tomen  and  of  their  own  margin  dealings, 
were  in  some  manner  carrying  varioua  stocks 
and  securities.  A  few  of  them  were  in  their 
own  hands,  others  in  the  hands  of  pledgees 
from  them,  and  others  still  in  the  hands  of 
their  New  York  agents,  who  held  them  as 
security  for  advances  to  the  insolvent  firm. 
The  firm  kept  an  account  with  each  of  their 
customera,  in  which  they  charged  the  pur- 
chase price  of  all  stocks  and  securities  or- 
dered by  them,  the  commission  thereon, 
interest  on  debit  balances,  and  credited  the 
selling  price  of  what  was  ordered  sold,  mar- 
gins paid,  and  dividends  received.  A  settle- 
ment of  these  accounts,  after  crediting  to  each 
•customer  the  market  price  of  stocks  ana  se- 
curities not  closed  out,  shows  a  credit  balance 
to  the  plaintiffs.  These  customers  we  will, 
for  convenience  sake,  call  ''creditor  custom- 
'ers."  A  like  settlement  shows  that  other 
customers,  whom  we  will  call  ** debtor  cus- 
tomers," were  indebted  to  the  firm.  Before 
this  final  credit  is  made,  the  accounts  of  all 
save  one  or  two  customers  show  an  apparent 
indebtedness.  The  stocks  and  securities  of 
the  various  kinds  carried  as  aforesaid  were 
not  sufficient  to  fill  the  orders  of  all  the  firm*s 
•customers.  The  plaintiffs  desire  to  pay  their 
debit  balances,  and  redeem  the  stocks  and 
securities  which  they  have  ordered  bought. 
The  defendant  contests  their  right  so  to  do. 
They  have,  therefore,  united  in  the  present 
action,  which  is  amicable  in  its  character, 
for  the  purpose  of  obtaining  the  advice  of 
this  court  upon  the  questions  which  relate 
to  the  contention  between  the  seyeraljplain- 
j        tiffs  and  the  defendant. 

The  record  sets  out  in  full  the  details  of 
the  dealings  of  each  customer,  the  state  of  his 
account  at  the  time  of  the  assignment,  the 
various  kinds  and  amounts  of  property  called 
for  by  his  orders,  the  kinds  and  amounts  of 
property  carried  by  Bunnell  &  Scran  ton  as 
the  result  of  these  orders,  and  the  manner  in 
which  that  property  was  holden  in  subpledge. 
We  are  not  asked  to  determine  all  the  ques- 
tions which  might,  upon  the  facts,  arise  be- 
tween the  plaintiffs  themselves.  As  between 
themselves,  they  profess  to  be  able  to  mako 
a  satisfactory  distribution  of  the  property 
which  may  fall  to  their  share,  and  the  bur- 
dens it  must  bear.  We  are  therefore  left  to 
tbe  consideration  of  those  questions  only 
which  grow  out  of  the  rights  or  interests  of 
the  trustee  as  against  the  plaintiffs.  These 
questions  relate  (1)  to  the  plaintiffs'  claimed 
right  of  redemption;  and  (2)  to  the  condi- 
tions, if  any,  upon  which  redemption^may  be 
made. 

Since  tbe  appointment  of  the  trustee  most 
<if  the  stocks  and  securities  which  were  being 
I  <^rried  by  Bunnell  &  Scranton  have,  pursuant 
I  to  an  agreement  made  by  the  i>arties  in  in- 
'  terest,  been  sold  and  turned  into  money, 
which  Is  DOW  held  in  lieu  of  the  property 
sold,  and  under  the  same  conditions.  The 
questions  presented  by  the  record  relate  to  the 
situation  as  it  was  when  Bunnell  &  Scranton 
assigned,  and  we  shall  treat  of  the  facts  as 
they  then  were,  and  as  they,  in  legal  con- 
templation, continue  to  be.  The  mode  of 
dealing  between  Bunnell  &  Scranton  and 
their  customers,  and  by  Bunnell  &  Scranton 
^L.R  A. 


in  the  execution  of  the  orders  of  their  cus- 
tomers, is  set  out  in  the  record,  with  a  care- 
full  attention  to  detail,  as  follows: 

**  The  course  of  business  of  said  Bunnell  & 
Scranton  in  receiving  and  executing  orders 
from  customers  was  as  follows :  The  custom- 
er desiring  to  deal  in  stocks  or  other  property 
was  required  to  sign  and  deliver  to  said 
Bunnell  &  Scranton  an  order,  upon  a  printed 
blank,  supplied  by  said  Bunnell  &  Scranton, 
of  which  the  following  is  a  copy : 

**  'Banking  House  of  Bunnell  &  Scranton. 

New  Haven,    Conn.,   18 — .     Please 

for  my  account  and  risk shares 

.    Order  good  until  countermanded. 

It  is  agreed  that  Bunnell  &  Scranton  have 
the  right  to  dispose  of,  without  notice,  all 
stocks,  bonds,  petroleum,  and  grain  pur- 
chased or  sold  on  margin,  whenever  said 
margin  is  reduced  to  two  per  cent.    


**  When  the  customer's  order  to  purchase  or 
sell  had  been  executed  in  the  manner  here- 
inafter stated,  Bunnell  &  Scranton  sent  him  a 
notice,  advising  him  thereof,  upon  a  printed 
blank,  of  which  the  following  are  copies : 

**  'Ofllce  of  Bunnell  &  Scranton,  No.  108 
Orange  St. ,  New  Haven,  Conn.    New  Haven, 

,  18—.    Mr. .     Dear  Sir:    We 

have  this  day  bought  for  your  account  and 

risk  .    Yours,  respectfully,    Bunnell 

&  Scranton.' 

•»  'Office  of  Bunnell  &  Scranton,  No.  108 
Orange  St. ,  New  Haven,  Conn.  New  Haven, 
189-.    Mr. .     Dear  Sir:    We 


have  this  day  sold  for  your  account  and 

risk  .     Yours,  respectfully,  Bunnell 

&  Scranton.  * 

''If  the  customer  desired  the  delivery  of 
the  certificate  or  other  proper  evidence  of 
title  to  the  property  ordered  to  be  purchased, 
such  certificate  or  evidence  of  title  of  such 
security  or  property  was  obtained  by  the 
firm,  and  delivered  to  him,  upon  payment  to 
them  of  the  purchase  price  and  commission. 
If  the  transaction  was  to  be  upon  margin, 
then  the  customer  giving  such  order  was 
required  to'place  and  keep  with  the  firm  cash 
or  securities  equal  to  a  stipulated  per  cent 
of  the  par  value  of  the  securities  or  property 
ordered  by  such  customer  to  be  bought,  which 
deposit  was  called  a  'margin.'  When  stocks 
were  ordered  to  be  purchased  upon  margin, 
the  certificate  or  other  evidence  of  title  of  the 
property  thus  ordered  to  be  purchased  was 
not  delivered  to  the  customer,  but  was  held 
and  made  use  of  as  hereinafter  set  out.  It 
was  understood  between  the  customer  and 
Bunnell  &  Scranton  that  the  certificates  of 
the  property  should  not  be  delivered  to  the 
customer  until  the  price  thereof,  with  inter- 
est thereon  and  commission,  was  paid.  It 
was  also  understood  that  Bunnell  &  Scranton 
might,  under  certain  circumstances,  sell  the 
securities  thus  carried  to  protect  themselves 
from  loss.  Subject  to  such  right,  it  was 
agreed  that  the  said  brokers  would  carry  the 
property  for  the  customer  at  the  risk  of  such 
customer,  and  that  they  would  sell  the  same 
forthwith,  upon  the  order  of  the  customer, 
and  account  to  him  the  proceeds ;  or,  upon 
payment  in  full  of  the  purchase  price  of  said 
property,  and  all  sums  due  for  interest  and 
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oommfssions,  that  they  would  deliver  to  said 
customer  a  certificate  or  other  proper  evidence 
of  title  to  said  property.  This  is  the  usual 
airreement  between  brokers  and  their  custom- 
ers when  stock  is  dealt  in  upon  a  margin. 

**  When  the  said  firm  of  Bunnell  &  Scranton 
continued  in  business  they  never  failed  to 
respond  to  any  order  or  request  to  deliver  or 
sell  certificates  of  stock  or  other  property 
which  they  had  purchased  for  their  custom- 
ers. They  received  for  their  services  as 
brokers  one  eighth  of  one  per  cent  of  the 
par  value  of  the  security  bought  or  sold/ and 
received  no  other  profit  from  the  transaction. 
They  kept  an  account  with  each  customer,  on 
which  he  was  credited  with  all  cash  pav- 
ments,  including  payments  bv  way  of  mar- 
gin, and  with  the  proceeds  of  all  sales,  less 
commissions,  and  with  dividends  when  paid 
upon  stocks  carried  for  him,  and  was  charged 
with  the  full  price  of  securities  ordered  and 
carried,  with  the  commissions  added  and 
with  interest  on  such  price.  All  orders  for 
the  purchase  or  sale  of  stocks  (except  as  may 
hereinafter  appear)  were  executed  by  said 
Bunnell  &  Scranton  through  Prince  <%  White- 
ly  and  W.  8.  Lawson  &  Co..  two  firms  of 
brokers  and  members  of  the  stock  exchange 
in  the  city  of  New  York ;  and  this  fact  was 
well  known  to  the  plaintiffs  and  to  the  cus- 
tomers generally  of  Bunnell  A  Scranton. 
Such  orders  were  so  executed  in  the  following 
manner,  to  wit:  Said  firm  of  Bunnell  & 
Scranton  were  required  to  place  and  keep  in 
the  hands  or  under  the  control  of  said  Prince 
&  Whitely  and  Lawson  &  Co.,  respectively, 
money  and  marketable  securities,  bv  way  of 
margin,  in  amount  equal  to  a  stipulated  per 
cent  of  the  par  value  of  the  securities  ordered 
by  said  Bunnell  &  Scranton.  and  bought  or 
sold  through  said  New  York  brokers,  re- 
spectively. The  margin  required  by  Prince 
&  Whitely  was  ten  per  cent  and  that  re- 
quired by  Lawson  &  Co.  was  five  per  cent. 
Thereupon  said  Bunnell  &  Scranton,  when 
they  received  orders  from  their  customers  to 
buy  or  sell  securities  or  other  property,  or- 
dered by  telegraph  Prince  &  Whitely  or 
Lawson  &  Co.  to  buy  or  sell  on  the  account 
and  at  the  risk  of  Bunnell  &  Scranton  the 
various  securities  or  property  which  they 
had  by  their  customers  been  so  ordered  to 
buy  or  sell.  The  New  York  brokers  did  not 
deal  with  or  know  the  customers  of  Bunnell 
A  Scranton,  but  dealt  with  Bunnell  &  Scran- 
ton exclusively,  although  they  knew  that 
Bunnell  &  Scranton  were  m  the  brokerage  bus- 
iness, and  understood  generally  that  a  large 
proportion  of  the  orders  of  Bunnell  &  Scran- 
ton to  them  were  in  fact  in  execution  of 
orders  received  by  said  firm  from  their  cus- 
tomers. Upon  the  receipt  of  such  telegram 
from  Bunnell  &  Scranton,  the  New  York 
brokers,  in  execution  of  such  order,  in  their 
own  name  and  behalf,  and  not  disclosing  that 
they  were  so  executing  the  orders  of  Bunnell 
&  Scranton,  bought  of  or  sold  to  some  other 
broker  and  member  of  the  stock  exchange  of 
the  city  of  New  York  the  security  or  property 
which  they  had  been  so  ordered  by  Bunnell 
&  Scranton  to  buy  or  sell.  The  rules  of  the 
stock  exchange  require  that  all  purchases  or 
■ales  made  by  the  brokers  belonging  to  said 
21  L.  R.  A. 


I  exchange  shall  be  actual,  bona  fide  transac- 
tions, and  in  every  instance  such  transactions 
were  actual  transactions,  and  were  accom- 
panied by  the  actual  delivery  of  certificates^ 
with  an  assignment  and  power  of  attorney  for 
transfer,  executed  in  blank,  or  other  evidence 
of  title,  and  the  property  was  paid  for  on  de- 
livery. I  find,  however,  that  one  exception 
occasionally  occurred  in  the  course  of  d«-al- 
ing,  to  wit:  If  the  brokers,  during  the 
day's  business  in  the  stock  exchange,  bought 
of  another  broker  stock  or  property,  and  alna 
sold  to  the  same  broker  stock  or  property  of 
the  same  kind,  in  settling  these  transac- 
tions at  the  end  of  the  day  they  did  not  de- 
liver to  him  certificates  or  evidences  of  title 
for  the  full  number  of  shares  of  such  stock 
sold  to  him,  and  receive  from  him  certificates 
or  evidences  of  title  for  the  full  number  of 
shares  thereof  bought  of  him ;  but,  following* 
what  I  find  to  be  the  custom  of  brokers  under 
such  circumstances,  delivered  to  him  or  re- 
ceived of  him,  as  the  case  miirht  be,  certifi- 
cates or  other  evidences  of  title  for  such 
number  of  shares  only  as  would  balance  their 
dealings  on  that  day  in  that  kind  of  stock  or 
property.  If  the  number  of  shares  bouj^ht  of 
such  broker  and  the  number  of  shares  sold 
to  him  were  the  same,  then  the  transactions 
were  settled  by  an  exchange  of  checks,  they 
giving  to  such  broker  their  check  for  the 
purchase  price  of  all  stock  bought  of  him, 
and  receiving  from  him  his  check  for  the  pur- 
chase price  of  all  stock  sold  to  him,  and  no 
certificate  or  other  evidence  of  title  of  that 
kind  of  stock  passed  ^between  the  parties. 
Whenever  any  order  of  Bunnell  &  Scrantoa 
was  so  executed  by  Prince  &  Whitely  or  by 
Lawson  <&  Co.  they  notified  Bunnell  &  Scran- 
ton by  sending  them  a  telegram,  and  after- 
wards a  written  report,  stating  the  date, 
kind,  and  amount  and  price  of  the  securities 
so  bought  and  sold,  and  the  name  of  the 
broker  from  or  to  whom  such  purchase  or  sale 
was  made.  Whenever  a  telegram  was  re- 
ceived from  either  of  the  New  York  brokers 
announcing  the  execution  of  an  order,  said 
Bunnell  &  Scranton  were  accustomed  to  mark 
upon  the  telegram  the  name  of  the  customer 
on  whose  account  such  order  was  executed, 
and  in  like  manner  when  the  written  report 
containing  the  same  announcement  was  re- 
ceived the  name  of  such  customer  was  marked 
on  the  letter.  From  these  memoranda  the 
charges  and  credits  were  made  upon  the  books 
of  said  firm  in  the  account  of  such  customer. 
**For  their  services  the  New  York  brokers 
chanred  Bunnell  ^  Scranton  a  commission  of 
one  sixteenth  of  one  percent  of  the  par  value- 
of  all  securities  bought  or  sold.  Each  of  said 
New  York  brokers.  Prince  &  Whitely  and 
Lawson  &  Co.,  kept  a  general  account  with 
Bunnell  &  Scranton,  upon  which  the  price 
of  all  securities  so  bought,  together  with  the 
commissions  and  interest  upon  the  balances, 
was  charged,  and  the  proceeds  of  securities 
sold,  dividends  received  upon  securities  car- 
ried for  Bunnell  &  Scranton,  and  al  1  cash  pay- 
ments, including  payments  made  by  way  of 
margin,  were  credited.  The  certificates  and 
evidences  of  title  of  property  thus  bought  by 
the  New  York  brokers,  by  order  of  Bunnell. 
&  Scranton,  upon  a  margin,   were  not  de- 
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livered  to  Bunnell  &  Scranton,  but  were  re- 
ceived and  held  or  made  use  of  b^  the  New 
York  brokers  in  the  manner  hereinafter  set 
out.  It  was  understood  between  Bunnell  <& 
Scranton  and  the  New  York  brokers  that  such 
certificates  and  evidences  of  title  to  property 
should  not  be  delivered  to  said  Bunnell  & 
Scranton  until  the  purchase  price  thereof, 
with  interest  thereon  and  commission,  was 
mid.  It  was  also  understood  that  the  New 
York  brokers  might,  under  certain  circum- 
stances, sell  the  securities  thus  carried,  to 
protect  themselves  from  loss.  Subject  to  such 
right  it  was  agreed  that  the  said  brokers 
would  carry  the  property  for  the  said  Bunnell 
&  Scranton,  at  the  risk  of  said  Bunnell  & 
Scranton,  and  that  they  would  sell  the  same 
forthwith  upon  the  order  of  Buqnell  &  Scran- 
ton, and  account  to  them  for  the  proceeds ; 
or,  upon  payment  in  full  of  the  price  at  which 
said  property  had  been  purchased,  and  all 
sums  due  for  interest  and  commissions,  that 
tliey  would  deliver  to  said  Bunnell  &  Scran- 
ton a  certificate  or  other  proper  evidence  of 
title  to  said  property.  This  is  the  usual 
agreement  between  brokers  and  their  cus- 
tomers when  stocks  are  dealt  in  upon  a  mar- 
gin. During  the  whole  course  of  their  busi- 
ness with  Bunnell  &  Scranton,  which  had 
been  continuous  with  both  firms  for  many 
vears  prior  to  the  assignment  of  Bunnell  & 
!>cranton,  there  had  never  been  a  case  where 
the  said  New  York  brokers  had  not  complied 
with  the  order  or  reguest  of  Bunnell  &  Scran- 
ton to  deliver  in  New  Haven  any  stocks  or 
other  property  which  they  had  previously  re- 
ported that  they  had  purchased,  and  at  all 
times  from  the  beginning  of  their  business 
with  Bunnell  &  Scranton  to  the  present  time 
they  have  been  able  to  meet  all  their  obliga- 
tions. When  the  New  York  brokers  pur- 
chased secarities  upon  the  order  of  Bunnell 
&  Scranton,  as  aforesaid,  they  entered  upon 
their  books  the  number  of  the  certificate  or 
other  evidence  of  title  delivered  to  them,  but 
thereafter  they  did  not  keep  separate  or  dis- 
tinct such  evidences  of  title  from  others  of  the 
same  kind  received  in  the  course  of  business 
in  ezecutine  orders  of  other  customers ;  and 
they  used,  for  the  purpose  of  delivery  upon 
sale  made  by  them  in  the  course  of  their  busi- 
ness, such  as  were  most  convenient  for  them 
to  use,  without  regard  to  any  right  of  the 
customers  in  or  to  any  particular  certificate 
or  evidence  of  title,  ana  without  regard  to 
the  fact  that  the  particular  stock  represented 
by  any  given  certificate  or  evidence  of  title 
was  purchased  upon  order  of  one  customer  or 
another.  Except  as  may  be  hereinafter  spe- 
cially found,  the  certificates  and  other  evi- 
dences of  title  of  property  in  the  possession 
and  control  of  the  New  York  brokers  at  the 
time  of  the  assignment,  as  hereinafter  set 
oat,  and  held  for  and  on  account  of  pur- 
chasers on  margin  for  said  firm,  were  not  the 
ttme  which  were  received  upon  the  execution 
of  such  orders  of  Bunnell  &  Scranton.  I  find 
that  the  custom  of  the  said  brokers  in  the 
above  respect  is  in  accordance  with  the  gen- 
eral custom  of  brokers.  It  is  the  custom  of 
brokers  at  their  pleasure  to  pledge  or  hy- 
pothecate the  certificates  or  other  evidences  of 
title  delivered  to  them  in  the  execution  of 
flLuELA. 


orders  to  buy  stocks  on  margin,  for  the  pur* 
pose  of  raising  money  to  carrv  on  their  busi- 
ness, and  the  said  Prince  &  Whitely  and  • 
Lawson  &  Co.  were  accustomed  to  and  did 
pledge  and  hypothecate,  at  their  pleasure, 
the  certificates  and  evidences  of  title  received 
in  executing  the  orders  of  said  Bunnell  & 
Scranton.  It  sometimes  happened  in  the 
course  of  their  business  that  the  said  brokers 
were  ordered  by  a  customer  to  sell  stock  or 
property  which  they  were  not  carrying  for 
him,  and  which  was  not  furnished  to  them 
by  him  for  delivery.  In  such  case  it  was 
their  custom  to  borrow  the  requisite  certifi- 
cate of  another  broker,  and  use  the  same  to 
deliver  in  execution  of  such  order  to  sell. 
But  if  said  brokers  were  carrying  sufficient 
of  said  stock  or  property  for  some  other  cus- 
tomer, they  in  such  case  used  the  stock  so 
carried,  and  delivered  the  same  in  execution 
of  such  order  to  sell ;  and  it  thus  happened 
that,  until  an  equal  amount  of  such  stock 
was  bought  back  or  replaced  by  borrowing, 
they  did  not  have  in  their  possession  or  con- 
trol sufficient  of  that  particular  kind  of  prop- 
erty  required  to  enable  them  to  make  delivery 
to  the  person  for  whom  they  were  bound  to 
carry  such  stock  on  margin.  With  the  ex* 
ception  that  the  above  occasionally  occurred, 
the  said  Prince  &  Whitely  and  the  said  Law- 
son  <&  Co.  at  all  times  had  and  retained  in 
their  possession,  or  had  in  the  possession  of 
banks  where  the  same  had  been  pledged  by 
them  in  such  manner  that  they  could  control 
and  at  all  times  redeem  the  same,  sufficient 
of  the  particular  kinds  of  property  required 
to  enable  them  to  perform  their  contracts 
with  Bunnell  &  Scranton  and  their  other 
customers,  which  property  they  so  held  and 
controlled  for  that  purpose ;  and  said  brokers 
were  at  all  times  so  situated  that,  if  at  any 
lime  they  had  not  so  in  their  possession  or 
control  sufficient  of  any  particular  kind  of 
property,  they  could  at  once  obtain  the  same 
Sy  buying  or  borrowing.  In  some  few  in- 
stances, as  will  hereinafter  appear,  the  said 
Prince  &  Whitely  had  in  their  actual  posses- 
sion at  the  time  of  the  assignment  or  Bun- 
nell &  Scranton  certain  certificates  which  had 
been  so  received  by  them  at  the  time  of  the 
execution  of  orders  of  Bunnell  &  Scranton. 
Such  identical  certificates  were  not  so  held 
because  of  any  contract  or  understanding 
with  Bunnell  &  Scranton,  other  than  that 
which  governed  the  general  dealings  of  the 
parties  as  herein  set  out.  Upon  the  execution 
of  the  orders  of  Bunnell  &  Scranton  by  the 
New  York  brokers  the  price  of  the  security- 
sold  or  bought  was,  if  sold,  credited,  or,  if 
bought,  charged,  in  the  margin  account  of 
Bunnell  &  Scranton,  and  separate  payments 
and  separate  deposits  by  way  of  margin  were 
not  made  by  Bunnell  &  Scranton  on  account 
of  the  different  purchases  made  upon  such 
orders.  Occasionally  during  the  continuance 
of  this  business  between  Bunnell  &  Scranton 
and  Prince  &  Whitely  and  Lawson  &  Co.  the 
margin  which  Bunnell  &  Scranton  had  with 
Prince  &  Whitely  or  Lawson  &  Co.  was  more 
than  the  stipulated  per  cent  of  the  current 
securities  which  had  been  ordered  bought  or 
sold  by  Bunnell  &  Scranton,  and  therefore 
the  said  Prince  &  Whitely  or  Lawson  &  Co., 
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upon  the  request  of  Bunnell  &  Bcranton,  sent 
to  Bunnell  &  Scranton  a  certificate  of  stock 
or  other  evidence  of  title,  and  thus  reduced 
the  margin  of  said  Bunnell  &  Scranton  with 
said  New  York  brokers.  Whenever  such 
margin  with  Prince  &  Whitely  or  Lawson 
A  Co.  was  reduced  below  the  required  per 
cent,  Bunnell  &  Scranton  replenished  such 
margin  by  check  or  draft  drawn  to  the  order 
of  said  New  York  brokers  on  the  banks  where 
said  Bunnell  &  Scranton  kept  on  deposit  the 
cash  received  in  carrying  on  their  bank- 
ing and  brokerage  business.  Whenever  any 
certificates  or  evfdences  of  title  of  the  stockis 
or  property  carried  by  them  for  their  custom- 
ers came  into  the  actual  possession  of  Bun- 
nell &  Scranton,  they  held,  pledged,  and 
made  use  of  the  same,  in  the  same  manner  that 
said  New  York  brokers  held,  pledged,  and 
made  use  of  the  certificates  and  evidences  of 
title  received  by  such  New  York  brokers  in 
the  execution  of  orders  of  Bunnell  &  Scran- 
ton, as  hereinbefore  set  out.  No  particular 
certificate  or  other  evidence  of  title  of  prop- 
erty carried  on  margin  was  kept  or  held  by 
said  Bunnell  &  Scranton  for  delivery  to  any 
particular  customer." 

The  record  thus  sets  out  at  length  the  his- 
tory of  the  transactions  between  Bunnell  & 
Scranton  and  the  plaintiffs,  their  customers, 
which  has  culminated  in  the  situation  before 
us.  It  is  apparent  that  a  solution  of  its 
problems  will  be  largely  determined  by  the 
construction  which  is  to  be  placed  upon  the 
contract  between  the  parties,  and  upon  the 
relation  or  relations  sustained  by  them  to 
each  other  as  the  result  of  their*  dealings. 
That  the  contract  between  Bunnell  <&  Scran- 
ton and  the  plaintiffs  was  an  illegal  one,  and 
that  their  relations  were  such  as  are  forbidden 
in  law,  is  not  contended.  The  decisions  of 
this  court  have  removed  this  question  from 
the  domain  of  doubt.  Hatch  v.  Douglas,  48 
Conn.  116,  40  Am.  Rep.  164;  Ingraham  v. 
Taylor^  58  Conn.  508.  The  defendant's  con- 
tention is  that  the  relation  between  Bunnell 
&  Scranton  and  their  customers  was  a  con- 
tract relation,  pure  and  simple,  and  that  the 
contract  was  such  that  no  right,  title,  or  in- 
terest in  or  to  any  of  the  securities  ordered  by 
a  customer  upon  a  margin,  and  not  in  fact 
delivered  to  him,  ever  vested  Id  him,  for 
the  reason  that  the  contract  was  wholly  ex- 
ecutory, dependent,  and  conditional.  The 
claim  of  the  defendant's  brief  is  that  the 
contract  was  merely  one  to  deliver  upon  pay- 
ment in  full  by  the  customer.  That  this 
statement  of  the  contract  is  intended  to  be 
exhaustive,  and  not  merely  expressive  of  the 
salient  features  of  the  undertaking  of  the  par- 
ties, clearly  appears  from  the  extended  dis- 
cussion given  to  the  subject.  The  contract, 
thus  interpreted,  resolves  itself  into  one  of 
comparatively  simple  terms.  The  customer, 
in  consideration  of  his  payments,  purchased 
the  right  to  have  delivenr  made  to  him  at 
any  time,  at  his  option,  of  certain  designated 
stocks  or  securities  at  the  price  of  the  day  of 
the  agreement.  Bunnell  &  Scranton *s  under- 
taking was  to  make  such  delivery  upon  de- 
mand and  the  required  payment.  The  agree- 
ment, in  this  form,  it  will  be  observed,  did 
not  call  upon  Bunnell  &  Scranton  to  do  any- 
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thing  but  to  deliver  upon  demand  and  con- 
dition of  payment  complied  with.  There- 
was  involved  no  duty  to  buy  any  stocks  or 
securities  until  delivery  was  called  for,  and 
none  at  any  time  to  carry  for  the  fulfillment 
of  the  contract. 

If  we  turn  to  the  record  to  discover  what 
the  expressed  terms  of  the  contract  betweeD 
Bunnell  &  Scranton  and  their  margin  cus- 
tomers were,  and  what  was  in  fact  done, 
either  In  execution  or  by  reason  of  them,  we 
find  that  the  first  step  in  each  transaction  waa 
the  execution  by  the  customer  of  a  written 
order  to  buy  for  his  account  and  risk.  The 
order  being  accepted,  Bunnell  &  Scranton 
fortJiwith,  through  their  New  York  agents, 
went  into  the  market,  and  bought  the^etock 
or  securities-  ordered.  They  received  from 
the  seller  the  certificate  or  proper  evidence 
of  title,  and  paid  the  purchase  price.  The 
purchase  made,  Bunnell  &  Scranton  at  once 
notified  the  customer  that  they  had  bought 
for  his  account  and  risk.  They  charged  him 
with  the  cost.  Thereafter,  until  the  transac- 
tion was  in  some  manner  closed,  they  con- 
tinued— save  as  a  course  of  dealing  carried 
on  pursuant  to  a  custom  of  the  business  caused 
occasional  temporary  exceptions — to  hold  and 
carry  said  shares  or  securities,  or  an  equal 
amount  of  other  like  shares  or  securities, 
ready  for  delivery  when  required.  The  risk 
attending  this  carrying  was  the  customer's. 
He  paid  interest  upon  the  moneys  furnished 
by  Bunnell  &  Scranton  to  pay  for  the  stocks 
or  securities  bought  by  them.  The  right  at 
any  moment  to  command  a  sale  and  have  an 
accounting  for  the  proceeds  was  his.  He  re- 
ceived an  accounting  for  the  di vidends.  Bun- 
nell &  Scranton  were  entitled  to  no  benefit 
or  profit  from  the  transactions,  excepting 
their  commissions.  This  mode  of  dealing, 
in  the  execution  of  orders  of  the  kind  in  ques- 
tion, was  in  accordance  with  the  uniform  and 
recognized  custom  of  the  stock  market  in  Con- 
necticut and  New  York  where  the  parties 
dealt. 

The  difficulties  attending  an  attempt  to 
harmonize  this  language  of  margin- purchas- 
ing orders,  and  the  uniform  conduct  of  the 
parties  in  their  execution,  with  the  contract, 
as  the  defendant  asks  that  it  be  interpreted, 
are  apparent.  The  orders  in  unmistakable 
terms  directed  purchases  of  stocks  and  se- 
curities for  the  account  and  risk  of  the  cus- 
tomer; and  Bunnell  &  Scranton  advised  the 
customer  that  they  had  been  so  bought.  The 
defendant  is  compelled,  in  Justification  of 
his  definition,  to  say  that  this  use  of  language 
was  false  and  misleading,  and  that  no  buying 
was  in  fact  by  the  contract  contemplated  or 
required.  There  was  in  every  instance,  con- 
formably to  the  language  of*  the  order  and 
notice,  an  actual  and  immediate  buying  and 
acquisition  of  the  stocks  and  securities  des- 
ignated. The  defendant  says  that  this  con- 
formity of  practice  with  the  language  of  the 
order  was  accidental.  He  insists  that  the 
buying  was  the  voluntary  and  gratuitous 
act  of  Bunnell  &  Scranton,  and  not  the  result 
of  any  obligation  upon  tJiem  to  buy.  He 
says  that  they  bought  only  because  they  were 
prompted  so  to  do  by  "ordinary  business 
prudence,  '^  in  order  that  they  might  be  pro- 


18991 


Skiff  t.  Stoddabd. 


Ill 


tected  from  the  fluctuations  of  the  market. 
This  explanation  is  good  so  far  as  it  goes ; 
bat  there  is  still  left  unexplained,  and  ap- 
parently unexplainable,  the  uniform  practice 
of  cbarsing  to  the  customer  the  cost  of  that 
wbich  Uie  oroker's  business  prudence  alone 
prompted  him  to  procure  to  enable  him  to 
fulfill  his  contract  without  risk  to  himself, 
sDd  the  will  in  mess  of  the  customer  to  pay 
interest  upon  tEe  investment,  which  was  not 
for  him  or  in  his  interest.  If  this  payment 
of  interest  by  the  customer  was  voluntary, 
It  would  seem  that  it  must  have  been  maae 
under  the  impulse  of  a  generosity  as  strik- 
ing as  it  was  universal.  If  it  was  agreed, 
it  would  seem  that  the  thing  which  justified 
it,  to  wit,  the  purchase  which  caused  the  ex- 
penditure, must  have  been  within  the  scope 
of  the  agreement.  These  are  not  the  only 
inexplicable  features  of  the  situation  under 
the  contract  as  sought  to  be  interpreted.  It 
is  said  that  the  margin  broker  buys  under  the 
dictation  of  "ordinary  business  prudence," 
that  he  may  not  be  subjected  to  risks  attend- 
ing changes  in  the  market.  It  would  be  nat- 
ami  to  expect  that  an  occasional  customer, 
at  least,  would  be  actuated  by  the  same 
prudence.  The  defendant,  however,  would 
have  us  believe  that  the  hazards  of  the  market 
which  have  frightened  all  brokers  into  a 
rigorous  conservatism  have  been  without  ef- 
fect upon  the  customer,  so  that  he  cheerfully 
assumes  all  the  risk  attending  a  carrying  of 
stock,  and  securities  which  he  has  not  called 
for,  and  to  which  the  broker  has  resorted  for 
his  own  benefit  solely.  The  conduct  of  the 
broker  In  its  turn  is  no  less  strange.  The 
stocks  and  securities  are  his,  but  he  gener- 
ously accounts  to  the  customer,  who  has  no 
interest  whatever  in  them,  for  the  dividends 
and  income,  and  graciously  permits  him  to 
direct  a  sale  at  any  time,  and  to  command  an 
accounting  for  the  proceeds. 

We  are  convinced  that  the  defendant's 
statement  of  the  undertaking  of  the  parties 
does  not  satisfy  the  requirements  of  the  situa- 
tion. Clearly  it  is  incomplete  in  detail,  or 
wrone  in  its  fundamental  principle.  If  we 
look  for  jndicial  sanction  for  the  proposition 
of  the  defendant  we  find  none  outside  of  the 
snpreme  court  of  Massachusetts,  and  no  pres- 
ent authority  there  for  the  precise  interpreta- 
tion here  contended  for. 

In  WoodY.  HayeM,!^  Omy,  S76,  which  was 
decided  In  1800,  before  the  stockbroker  was  as 
familiar  a  figure  as  he  is  to- day,  and  before 
the  law  governing  his  calling  was  as  well 
established,  that  court  devoted  a  few  lines 
only  to  this  subject,  but  save  countenance  to 
the  defendant's  claim,  in  that  it  said  of  a 
margin -purchasing  contract  that  it  was 
strictly  a  conditional  one  to  deliver  so  many 
fibares  upon  the  payment  of  so  much  money, 
s&d  that,  until  the  money  was  paid,  the  right 
to  have  performance  did  not  accrue. 

In  the  later  case  of  Cavell  v.  Loud,  185  Mass. 
41,  46  Am.  Kep.  446,  the  court  made  it  clear 
that  it  did  not  regard  the  statement  of  the 
contract  in  Wood  v.  Baye$,  exhaustive,  but 
simply  as  expressive  of  its  distinctive  feat- 
ure. It  apparently  did  not  intend  to  adopt 
a  new  position  as  respects  what  was  the  dis- 
tinctive feature  of  the  contract,  since  it  cited 
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approvingly  the  language  of  the  former  case ; 
but  it  did  in  plain  terms  state  that  there  was 
incorporated  into  the  contract  an  agreement 
on  the  part  of  the  broker  *^  to  purcnase  and 
hold  or  carry"  for  the  customer.  In  neither 
of  these  cases  is  the  matter  under  considera- 
tion treated  at  any  length,  and  it  is  not  al- 
together easy  to  gather  from  them  just  what 
the  court's  construction  of  the  undertaking  of 
the  parties  in  its  full  scope  was.  If  we  in- 
terpret their  language  aright,  their  doctrine 
is,  substantially,  that  the  broker  in  margin- 
purchasing  contracts  like  those  under  con- 
sideration, agrees,  in  consideration  of  the 
customer's  payments,  to  purchase  certain 
stocks  or  securities,  and  hold  or  carry  them, 
or  an  equal  number  of  like  shares  or  se- 
curities, ready  to  be  delivered  to  the  customer 
when  required  by  him,  and,  upon  demand 
and  payment  therefor,  to  deliver  the  same  to 
him.  This  enlarged  construction  of  the  con- 
tract, in  so  far  as  it  bfings  within  its  scope 
what  by  established  usage  is  done  in  its  ex- 
ecution, obviates  to  that  extent,  of  course, 
the  inconsistencies  which  we  have  commented 
upon  as  existing  between  obligation  and  per- 
formance. Doubtless  the  construction  might 
be  so  far  elaborated  as  to  embrace  within  the 
terms  of  the  contract  all  the  features  which 
characterize  the  course  of  dealing  under  it. 
The  result,  however,  would  not  then  be  to» 
remove  the  difilculties  attending  the  situa- 
tion. The  inconsistencies  and  incongruities, 
to  be  sure,  would  no  longer  arise  from  with- 
out, but  they  would  still  continue  to  exist 
within,  the  contract,  and  be  as  inexplicable 
as  ever.  The  contract  would  become  one  in- 
harmonious and  inconsistent  in  its  parts.  A» 
long  as  the  interpretation  of  the  contract  pre- 
serves as  its  distinctive  feature  the  principal 
proposition  that  the  customer  purchases 
merely  the  right  to  have  delivery  to  him  ia 
the  future,  at  his  option,  of  stocks  or  se- 
curities at  the  price  of  the  day  of  the  agree 
ment,  and  its  corollary  that  the  customer  de- 
rives no  right,  title,  or  interest  in  the  stocks 
or  securities  until  final  performance,  the  dif- 
ficulties in  the  way  of  harmonizing  the  situa- 
tion are  bound  to  exist.  The  fundamental 
difliculty  grows  out  of  the  necessary  attempt 
in  some  way  to  transform  the  customer,  wha 
enjoys  all  the  incidents,  and  assumes  all  the 
risks  of  ownership,  into  a  i)erson  who  in  fact 
has  no  right,  title,  or  interest,  and  to  create 
out  of  the  broker,  who  enioys  none  of  the  in- 
cidents of  ownership,  and  assumes  not  a  par- 
ticle of  its  responsibility,  a  person  clothed 
with  a  full  title  and  an  absolute  ownership. 
The  details  of  the  transactions  between  the 
plaintiffs  and  Bunnell  &  Scranton,  from  their 
inception  down  to  the  point  whore  the  stocks 
and  securities  were  purchased  and  procured, 
were  precisely  those  which  characterize 
stockbrokerage  dealings  in  their  commonly 
accepted  form.  Had  aelivery  to  the  plain- 
tiffs followed  no  one  could  fail  to  recognize 
the  transactions  thus' far  as  the  usual  ones  be- 
tween customer  and  broker.  In  this  situa- 
tion, if  the  plaintiffs  had  simply  handed  back 
to  Bunnell  &  Scranton  the  stocks  or  securities 
so  delivered,  to  be  held  by  the  latter  as  se- 
curity for  any  indebtedness  from  the  former 
to  the  latter,  whether  incurred  in   the  pur* 
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chase  or  otherwise,  until  such  time  as  that 
indebtedness  and  the  interest  thereon  should 
be  paid,  these  latter  transactions  would  have 
been  unmistakable  ones  of  pledge.  These 
two  relations  of  customer  and  broker,  and 
pledgor  and  pledgee,  together  with  their 
nature  and  incidents,  are  well  understood. 
Wherein  does  the  combination  in  succession 
of  these  two  relations  fail  to  satisfy  the  con- 
ditions existing  between  Bunnell  &  Scranton 
«nd  the  plaintiffs?  Clearly  in  no  possible 
particular  unless  it  be  either  because  there 
was  no  delivery,  in  the  first  instance  to  the 
plaintiffs  as  buyers,  and  no  redelivery  by 
them  to  Bunnell  &  Scranton  as  pledgees;  or 
because  Bunnell  &  Scranton  enjoyed  certain 
privileges  with,  or  exercised  certain  rights 
over,  the  purchased  property,  which  do  not 
belong  to  pledgees.  That  the  omission  of 
the  superfluous^  acts  of  delivery  and  rede- 
livery cannot  operate  to  effect  radical  changes 
in  the  legal  relations  of  the  parties  seems  too 
apparent  for  argument.  The  law  seeks  sub- 
stance, not  forms.  It  never  requires  the  per- 
formance of  a  needless  act.  The  juggle  of  a 
pass  from  Bunnell  &  Scranton,  through  their 
•customer,  back  to  them  again,  would  have 
satisfied  in  technical  detail  all  the  require- 
ments of  the  completion  of  a  purchase  and 
the  inception  of  a  pledge.  This  result  was 
obtained  by  omitting  this  useless  perform- 
ance, which  the  law  regards  the  parties  to 
have  waived.  It  is  a  well -recognized  prin- 
ciple of  law  that  formal  manual  delivery  is 
not  a  necessary  prerequisite  of  a  pledge.  **  If 
the  pledgee  has  the  thing  already  in  liis  pos- 
session, the  very  contract  transfers  to  him, 
by  operation  of  law,  a  virtual  possession 
thereof  as  a  pledge  the  moment  tlie  contract 
is  completed."  Markham  v.  Jaudon,  41  N. 
Y.  285 ;  Brown  T.  Warren,  48  N.  H.  430 ; 
Providence  Thread  Oo.  v.  Aldrich,  12  R.  I. 
77;  Story.  Bailm.  ^  2»7. 

The  privileges  which  Bunnell  &  Scranton 
enjoyed  and  the  rights  which  thejr  exercised 
over  the  stocks  in  their  hands  which  are  in- 
consistent with  the  ordinary  privileges  and 
rights  of  a  pledgee  may  be  said  to  have  been 
(1)  that  they  did  not  retain  the  identical 
shares  bought  for  each  customer,  and  keep 
them  separate  and  apart  from  the  general 
mass  of  like  stocks  carried  by  them ;  (2)  that 
thev  exercised  the  right  to  repledge  at  will ; 
and  (8)  that  they  occasionally,  by  reason  of 
their  short  sales  for  other  customers,  reduced 
their  carrying  of  certain  stocks  below  the  re- 
•quirements  of  their  customers.  It  is  well 
established  that  a  pledgee  of  stocks  is  en- 
titled to  have  them  transferred  upon  the 
books  of  the  corporation  into  his  own  name. 
Hartford  First  Nat.  Bank  v.  Hartford  Life  d 
Annuity  Ins.  Co.  45  Conn.  83 ;  G^en.  Stat,  g 
1924. 

Shares  of  stock  have  no  individuality,  no 
earmarks.  One  share  does  not  differ  from  an- 
other share  of  like  stock  in  form,  character- 
istic, or  value.  Each  share  represents  simply 
an  undivided  proportionate  interest  in  the 
ownership  of  the  corporation.  It  entitles  its 
owner  to  a  certain  right  in  the  management, 
profits,  and  ultimate  assets  of  the  corpora- 
tion, precisely  like  that  which  every  other 
Bhare  owner  enjoys.  Certificates  of  stock 
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which  have  earmarks  are  not  the  stocks ;  they 
are  only  the  evidence  of  the  ownership  of  the 
stocks.  They  are  muniments  of  title,  like 
title  deeds.  They  have  no  value  save  as  evi- 
dence of  the  thin^  owned,  which  has  noth- 
ing individual,  distinguishable,  or  peculiar 
about  it.  Courts  have  therefore  said  that  no 
good  reason  existed  for  reouiring  that  a 
pledgee  of  stocks  should  at  all  times  preserve 
a  careful  separation  of  distinguishable  cer- 
tificates connected  with  each  transaction  of 
pledge,  and  maintain  the  identity  of  each 
cer tifi cate  d i sti  net  and  unbroken.  They  have 
said  that  the  essential  thing  was  that  he  hold 
at  all  times  the  required  shares  of  stock  ready 
to  be  delivered  when  called  for ;  and  in  rec- 
ognition of  this  fact,  and  of  the  right  enjoyed 
by  the  pledgee  to  transfer  the  stocks  held  by 
him  in  pledge  into  his  own  name,  they  have 
held  that  a  pledgee  fully  preserves  the  rights 
of  the  pledgor  if  he  at  all  times  until  the 
termination  of  the  pledge  retains  similar 
stock  in  amount  equal  to  that  pledged.  This 
has  been  held  of  pledges  in  their  ordinary 
form  as  well  as  of  those  incidental  to  margia 
transactions.  Nouree  v.  Prime,  4  Johns.  Ch. 
490,  1  L.  ed.  911,  8  Am.  Dec.  606 ;  HorUm  v. 
Morgan,  19  N.  Y.  170,  76  Am.  Dec.  811; 
Qilpin  V.  HomU,  6  Pa.  41.  45  Am.  Dec.  720  ; 
Price  V.  Oover,  40  Md,  102 ;  HubbeU  v.  Hrexel, 
11  Fed.  Hen.  115 ;  Cook,  Stock  &  Stockhold- 
ers. §  469.  ' 

The  right  to  repledge  for  his  own  debt  is 
clearly  one  not  enjoyed  by  a  common- law- 
pledgee.  Bunnell  &  Scranton  undoubtedly 
exercised  it  over  the  stocks  and  securities  ia 
their  hands  for  the  purpose  of  obtaining  the 
capital  required  to  carry  their  customers' 
purchases.  They  even  went  so  far  as  to 
pledge  the  stocks  and  securities  of  one  cus- 
tomer en  bloc  with  those  of  other  customers. 
This  course  of  dealing,  however,  was  in  con- 
formity with  the  established  custom  and 
usage  in  the  stock  market  in  Connecticut  and 
New  York.  When  the  ;:laintiffs  gave  their 
orders  to  Bunnell  &  Scranton  they  under- 
stood that  the  orders  were  for  execution  in 
the  New  York  Stock  Exchange.  They  knew 
the  relation  of  Bunnell  &  Scranton  to  this 
exchange,  and  their  mode  of  transacting^ 
business  therein  through  New  York  houses, 
members  thereof.  They  must,  therefore,  bo 
held  to  have  contemplated  and  authorized  a 
course  of  dealing  in  accordance  with  the 
rules  and  customs  of  that  market.  The  au- 
thorites  are  not  uniform  as  to  the  effect  of 
trade  usages  iipon  the  contractual  obligations 
of  parties.  We  think,  however,  that  the 
better  authority  goes  to  this  extent,  at  least : 
that  when  one  employs  another  to  deal  in  a 
particular  market  he  will  be  held  as  inten<i<» 
ing  that  the  mode  of  performance  should  be 
in  accordance  with  the  established  customs 
and  usages  of  the  market,  as  long  as  the  cus- 
tom or  usage  is  neither  immoral,  unlawful, 
unreasonable,  contrary  to  the  express  agree- 
ment of  the  parties,  nor  such  as  to  change 
the  intrinsic  character  of  the  undertaking. 
Bobinson  v.  Mollett,  L.  R.  7  H.  L.  802 ;  Nonr»€ 
V.  Prime,  4  Johns.  Ch.  490,  1  L.  ed.  911,  8 
Am.  Dec.  606;  Lawrence  v.  MaxxceU,  53  N. 
Y.  19 :  SamusU  v.  Oliver,  180  111.  73.  ^ 

In  view  of  the  character  and  necessities  of 
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the  business  undertaken  by  brokers  in  carry- 
ing for  their  customers  stocks  bought  upon 
■a  margin,  and  of  the  purpose  which  the  cus- 
tom of  repledging  was  intended  to  serve,  we 
are  not  prepared  to  say  that  it  is  open  to  any 
of  the  enumerated  objections.  Courts  have 
commonly  sanctioned  it.  Nourse  t.  Prime, 
*iipra;  LatorcTiee  v.  MaxweU,  supra;  Oregon  dh 
Tran$e<miinental  Go,  ▼.  Hilmmn,  20  Fed.  Rep. 
717 :  Dos  Passos,  Stock  Brokers,  867 ;  18  Am. 
<fc  Eng.  Encyclop.  Law,  7D7. 

This  custom,  therefore,  became  a  part  of 
the  contract  between  Bunnell  &  Scranton 
and  tbeir  customers.  The  contract  thus  gave 
to  Bunnell  &  Scranton  the  implied  authority 
to  repledge.  Such  authority,  it  has  long  been 
recogniz^,  could  be  given  by  a  pledgee. 
Ogden  v.  Lathrop,  65  N.  Y.  158;  Priee 
T.  Gacer,  40  Md.  102;  Dos  Passos,  Stock 
Brokers,    «62 ;  Story,  Ag.  §  118. 

The  custom  which  countenances  the  prac- 
tice of  using  stocks  and  securities  carried  for 
margin  buyers  in  effecting  sales  for  other 
shnrt-sale  customers,  so  that  the  amounts  of 
<:ertain  stocks  carried  are  at  times  reduced 
below  the  requirements  of  the  purchasing 
customers,  stands  upon  a  different  footing, 
and  appears  to  have  less  justification.  We 
are  not  called  upon  here  to  determine  the 
question,  which  might,  under  certain  cir- 
<rumstances,  be  an  important  one,  whether 
such  custom  is  or  is  not  reasonable  or  consist- 
ent with  the  Intrinsic  character  of  a  margin- 
buying  contract.  The  purpose  of  our  pres- 
■ent  inquiry  is  to  discover  what  harmony  or 
want  of  harmony  exists  between  the  actual 
•course  of  dealing  and  the  contractual  obliga- 
tions and  rights  of  the  parties  as  a  test  of  inter- 
pretation. In  this  aspect  the  custom  under 
consideration  has  little  significance,  since  it 
would  seem  to  be  no  less  unreasonable  and 
incongruous  when  followed  by  one  who  has 
<»ntracted  ''to  purchase  and  hold  or  carry ** 
than  when  followed  by  a  pledgee.  In  any 
event,  although  the  practice  be  regarded  as 
one  which  usage  alone  will  not  be  permitted 
to  attach  to  the  pledge  relation,  it  appears 
as  the  only  feature  of  the  whole  course  of 
•dealing  between  the  parties  out  of  harmony 
with  that  relation. 

The  leading  case  npon  this  subject  in  New 
York  is  Markham  v.  Jaudon,  41  N.  Y.  285. 
The  opinion  of  the  court  in  that  case,  de- 
livered by  Chief  Jtutiee  Hunt,  contains  an 
analysis  of  the  obligations  of  the  parties  to 
a  margin-purchasing  contract  which  is  so 
•exhaustive,  and  so  in  consonance  with  our 
views,  in  so  far  as  It  relates  to  the  questions 
involved  in  this  case,  that  we  quote  it  in 
fnll,  together  with  some  further  pertinent 
observations  of  the  court,  as  follows :  ''The 
broker  undertakes  and  agrees  (1)  At  once  to 
bay  for  the  customer  the  stock  i ndicated.  (2) 
To  advance  all  the  money  required  for  the 
purchases  beyond  the  ten  per  cent  furnished 
by  the  customer.  (8)  To  carry  or  hold  such 
stocks  for  the  benefit  of  the  customer  so  long 
as  the  margin  of  ten  per  cent  is  kept  good, 
-or  until  notice  is  given  by  either  party  that 
the  transaction  must  be  closed.  An  apprecia- 
tion in  the  value  of  the  stocks  is  the  gain  of 
the  customer  and  not  of  the  broker.  (4)  At 
all  times  to  have  in  his  name  and  under  his 
r.  L.  R.  A.  8 


control,  ready  for  delivery,  the  shares  pur- 
chased, or  an  equal  amount  of  other  shares 
of  the  same  stock.  (5)  To  deliver  such  shares 
to  the  customer  when  required  by  him,  upon 
the  receipt  of  the  advances  and  commissions 
accruing  to  the  broker.  Or  (6)  to  sell  such 
shares,  upon  the  order  of  the  customer,  upon 
payment  of  the  like  sums  to  him,  and  ac- 
count to  the  customer  for  the  proceeds  of  such 
sale.  Under  this  contract  the  customer  un- 
dertakes (1)  to  pay  a  margin  of  ten  per  cent 
on  the  current  market  value  of  the  shares; 
(2)  to  keep  good  such  margin  according  to 
the  fluctuations  of  the  market ;  (3)  to  take 
the  shares  so  purchased  on  his  order  whenever 
required  by  the  broker,  and  to  pay  the  dif- 
ference between  the  percentage  advanced  by 
him  and  the  amount  paid  therefor  by  the 
broker.  The  position  of  the  broker  is  two- 
fold. Upon  the  order  of  the  customer  he 
purchases  shares  of  stocks  desired  by  him. 
This  is  a  clear  act  of  agency.  To  complete 
the  purchase  he  advances  from  his  own  funds, 
for  the  benefit  of  the  purchaser,  ninety  per 
cent  of  the  purchase  money.  Quite  as  clearly 
be  does  not  in  this  act  as  an  agent,  but  as- 
sumes a  new  position.  He  also  holds  or  car- 
ries the  stock  for  the  benefit  of  the  purchaser 
until  a  sale  is  made  by  the  order  of  the  pur- 
chaser, or  upon  his  own  action.  In  thus  hold- 
ing or  carrying  he  stands  also  upon  a  different 
ground  from  tnat  of  a  broker  or  agent,  whose 
oflice  is  simply  to  tuj  and  sell.  To  advance 
money  for  the  purchase,  and  to  hold  and 
carry  stocks,  is  not  the  act  of  a  broker  as 
such.  In  so  doing  he  enters  upon  a  new  duty, 
obtains  other  rig^hts,  and  is  subject  to  addi- 
tional responsibilities."  The  conclusion  of 
the  court  is  that  this  new  relation  is  that  of 
pledgor  and  pledgee.  This  doctrine  has  been 
adopted  and  approved  by  a  long  line  of  ^ew  ' 
York  cases,  among  which  are  the  following: 
Stenton  v.  Jerome,  54  N.  Y.  480 ;  BaJcer  t. 
Drake,  ^  N.  Y.  618,  28  Am.  Kep.  80 :  Qru- 
man  v.  Smith,  81  N.  Y.  25;  Capron  t. 
Thomvion,  86  N.  Y.  418;  QiUeUY,  Whiting, 
120  N.  Y.  402 ;  Willard  v.  WhiU,  56  Hun, 
581.  The  supreme  court  of  Illinois  has  held 
in  accordance  with  the  rule  in  New  York. 
Brewster  t.  Van  Liew,  119  111.  554.  The  text- 
writers  have  adoDted  this  view.  Dos  Passos, 
Stock-Brokers,  il2 ;  Cook,  Stock  A  Stock- 
holders,  §467;  Jones,  Pledges,  495;  18  Am. 
&  Eng.  Encyclop.  Law,  707 ;  Oolebrooke, 
Collateral  Securities,  g  806 ;  Overton,  Liens^ 
205. 

It  only  remains  to  notice  the  former  decis* 
ions  of  this  court.  The  case  of  Hatch  v. 
Douglas,  48  Conn.  116,  40  Am.  Rep.  154, 
arose  out  of  conditions  which,  as  respects  the 
contract  relations  of  the  parties,  were  pre- 
cisely similar  to  those  existing  between  the 
parties  to  the  present  action.  In  that  case, 
however,  the  plaintiffs,  the  brokers,  sought 
to  recover  from  the  defendant,  their  customer, 
upon  a  balance  of  account.  The  issues  did 
not  directly  involve  any  questions  as  to  the 
ownership  of  stocks,  and  did  not  necessitate 
a  definition  in  precise  terms  of  the  relation 
which  the  parties  bore  to  each  other  while 
stocks  were  being  carried.  The  opinion, 
therefore,  contains  no  designation  of  the  re* 
lation.    It  is,  however,  explicit  in  its  de- 
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chase  or  otherwise,  until  such  time  as  that 
indebtedness  and  the  interest  thereon  siiould 
be  paid,  tliese  latter  transactions  would  have 
been  unmistakable  ones  of  pledge.  These 
two  relations  of  customer  and  broker,  and 
pledgor  and  pledgee,  together  with  their 
nature  and  incidents,  are  well  understood. 
Wherein  does  the  combination  in  succession 
of  these  two  relations  fail  to  satisfy  the  con- 
ditions existing  between  Bunnell  &  Scranton 
«nd  the  plaintiffs?  Clearly  in  no  possible 
particular  unless  it  be  either  because  there 
-was  no  delivery,  in  the  first  instance  to  the 
plaintiffs  as  hnycrs.  and  no  rtilellvery  by 
them  to  Bunnell  &  Scranton  as  pledgees:  or 
because  Bunnell  &>  Scranton  eo joyed  curtain 
privileges  with,  or  exercised  ccrtAia  riglita 
over,  the  purchased  properly,  which  do  not 
belong  to  pledgees.  That  the  omisaion  of 
the  superfluous  acts  of  delivery  and  rede- 
livery cannot  operate  to  effect  ratfical  cUanges 
in  the  legal  re  1  at. ions  of  the  parties  stTms  too 
Apparent  for  argument.  TJie  law  seeks  sub- 
stance, not  fonuji.  It  never  requlreji  the  per- 
formance of  a  needless  act.  The  juggle  of  a 
pass  from  Bunnell  ^  Scranton,  throui^h  their 
•customer,  back  to  tln-m  again,  would  have 
satisfied  in  tecliiiical  detail  all  the  rtquire- 
ments  of  the  compb  tion  of  a  puiebase  and 
the  inception  of  a  [Vled^jjc.  This  result  wq8 
obtained  by  onrirtiog  this  useless  perform- 
ance, which  the  law  re>,nirtlft  the  parHcs  to 
have  waived.  It  is  a  well -reco/^ni zed  prln- 
•ciple  of  law  that  formal  manual  delivery  is 
not  a  necessary  pre  re  q  u  i » i  te  of  a  p  1  ed  jre.  **  I  f 
the  pledgee  has  tbe  tlnng  already  in  his  pos- 
session, the  very  con  tract  trans  ferjs  to  him, 
by  operation  o^  law,  a  virtual  pos&esiiion 
thereof  as  a  pledge  tbe  moment  the  con  tract 
is  completed."  JfarkJiam  v.  Jamion,  41  N. 
Y.  235;  Bj'own  v,  Warren,  43  N,  IL  430; 
Providence  Threitd  Cb.  v,  Aldnch,  13  K.  I. 
77;  Story.  Bailm.  ^  3tt7. 

The  privileges  wbich  Bunnell  &  Scranton 
enjoyed  and  the  rights  wliich  they  exercised 
over' the  stocks  in  their  liimds  which  are  in- 
consistent with  tbe  ordinary  privileges  and 
rights  of  a  pledgee  may  be  Siiid  to  have  been 
(1)  that  they  Aid  not  retain  tbe  identicnl 
flhares  bought  for  each  customer,  and  keep 
them  separate  and  apart  from  the  ireneral 
mass  of  like  storks  carried  by  them  ;  (2)  that 
they  exercised  the  rig! it  to  repledge  at  will ; 
una  (8)  that  they  occasional  ly.  by  ten  son  of 
their  short  sales  tor  other  customers,  reduced 
their  carrying  of  certain  stocks  below  tbe  re- 
-quirements  of  their  customers.  It  ig  well 
■established  that  a  pledgee  of  stocks  is  en- 
titled to  have  them  transferred  upon  tlie 
books  of  the  corporation  into  his  own  name. 
Eartford  Fir»t  Nat.  Bank  v.  Hari/ord  Life 
Annuity  Ins,  Co,  45  Conn.  33 ;  Oen.  Staf 
1924. 

Shares  of  stock  have  no  indlvldui 
earmarks.     One  elmre  does  not  ilii 
other  share  of  like  stock  in  form 
istic,  or  value,     Kcieh  t^hare  repn 
an  undivided  proportion.ite 
ownership  of  the  corporjitioa 
owner  to  a  cenaifi  rigbt  j 
profits,  and  uUimitte  assel 
tion,  precisely  like 
Bhare   owner   enjoys. 
21  L.R.A. 


which  have  earmarks  are  not  the  stocks ;  they 
are  only  the  evidence  of  the  ownership  of  the 
stocks.  They  are  muniments  of  title,  like 
title  deeds.  They  have  no  value  save  as  evi- 
dence of  the  thin^  owned,  which  has  noth- 
ing individual,  distinguishable,  or  peculiar 
about  it.  Courts  have  therefore  said  that  no 
good  reason  existed  for  reauiring  that  a 
pledgee  of  stocks  should  at  all  times  preserve 
a  careful  separation  of  distinguishable  cer- 
tificates connected  with  each  transaction  of 
pledge,  and  maintain  the  identity  of  each 
certificate  distinct  and  unbroken.  They  have 
yuid  that  the  essential  thing  wujs  that  he  hold 
at  all  times  the  required  shares  of  stock  ready 
to  be  delivered  when  cjilled  for;  and  in  rec* 
ognition  of  this  fact,  and  of  the  right  enjoyed 
by  the  pledgee  to  transfer  the  stocks  held  by 
him  in  jiletlge  into  his  oivn  name,  they  have 
held  that  a  plcdiit'e  fully  preserves  lberigZit<s 
of  the  pk»dgor  if  he  at  all  times  until  tbe 
termination  of  the  pledge  retains  similaT 
fltoek  in  amount  equal  to  that  pledged.  This 
has  been  lield  of  pledges  In  their  ordinary 
fonn  as  well  as  of  those  incidental  to  margin 
trunsactionH.  bourse  v.  Prime,  4  Johns,  uh. 
490,  1  r..  ed.  911,  8  Am.  Dee.  606;  Ilorton  t, 
M^^rfjan.,  lU  N.  Y.  170.  75  Am<  Dec,  311; 
GUpinY.  HoieeU,  5  Pa.  41.  45  Am.  Dec.  720; 
Pnc^v.  Gomi\  40  Md.  102:  Ilubt^il  v.  Drexfl, 
11  Fed,  Ueo.  115;  Cocjk,  Stock  &  Stockhold- 
ers, i  mh ' 

Tbe  right  to  rcpledge  for  his  own  debt  is 
clearly  one   not  enjciyed   by  a  common-law 
pledgee.     Bunnell  ifc  8cranton   undoubteill  . 
exercised  it  over  the  stocks  and  securities  i 
their  hands  for  the  purpose  of  obtaining  li 
capital   retiuireti    to  VMYty   their  custom Ci 
pu rebates.     They   even   went  so   far    as 
pledge  tbe  stocks  and  securities  of  one  c 
tomer  ^rt  Mm  witli  those  of  other  cualmnr 
Tbi.s  course  of  dt^aling,  however,  was  in  < 
formity    with    tbe    established    custom 
usage  in  the  stock  market  in  Connecticut 
New  York.     Wlien  the  ^liaintiffs  gave  ti 
orders  to  Bunnell   &  Scranton  they  un 
stood  that  tlie  orders  were  for  executi^ 
tbe  New  York  Stock  Kicliange.     Tbcy  i 
the  relation  of  Bunnell  &  Scranton  Vi 
exchange^    and    their    moile   of^ 
businpsa  therein  through  New  "^ 
members  th^j|^^  They  mustj 
held  to  h^^^pteipI.iti'H 
course 
rules 
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owner  to 

10  his  own 

.  to  recover 

lis  particu- 

with  which 

It  is  held  to 

it  his  dollars 

L  identity  is 

ars.    Knatch- 

h.    Div.    718; 

V.  Canneeticut 

54,   26  L.   ed. 

Bank   v.    King, 

!»Y.  Paul  V.  StiU' 

5;    Van  Alen  v. 

.^.  Y.  1 ;  Peak  v. 

6    Am.    Rep.    90; 

§  288.     This  prin- 

che  requirements  of 

.0  the  shares  of  stock 

Scranton,  leads  to  the 

laid  down. 

ii  same  problem,  modi- 

iitional  factor  that  the 

\s  Scran  ton's  hands  were 

the  demands  of  their  cus- 

•Ives  together.     Bunnell  & 

right  to  do  as  they  pleased 

For  their  customers  they 

hold  and  carry  the  requisite 

y  did  not  have  on  hand  what 

1  by  their  customers'  contracts 

purchases,  it  will  be  presumed, 

.  e  of  evidence  to  the  contrary, 

tation  arose  in  a  way  consistent 

i  t^ht  and  duty,  and  that  the  stocks 

■  (3  held  for  their  customers.     This 

n,   however,    must  yield    to  the 

appear  that  certain  shares  were 

0  of  the  assijznment  specifically 

.ic  insolvent  firm  upon  the  pur- 

or  for  itself  or  its  members,  and 

lot  otherwise  actually  carried,  the 

•to  of  the  trustee  or  administrator 

purchase  and  owner  would  be  as 

iiat  of  a  plaintifiF  who  is  able  to 

xc  strict  identification.     Should  the 

)i  this  right  by  the  defendant  or  the  • 

itive  of  Bunnell  or  Scranton  reduce 

tit  of  any  kind  of  stock  remaining 

it  required  to  satisfy  the  demands 

ners.   the  distribution   would   fall 

<•  principles  of  class  5,   to  be  con- 

otlierwise  each  customer  would  take 

juota  of  stock.     This  rule  is  in  con- 

\  ith  the  accepted  principles  govern- 

ilcntification  and  recovery  of  funds 

1  with  a  trust.     Enatclibull  v.  EaX- 

1 :.  13  Ch.  Div.  718  ;  Second  Nat,  Bank 

■I ore  T.  Ckmnectictit  Mut,  L.  Ins.  Co, 

>.  54,  26  L.  ed.  693;  Continental  Nat. 

N.   7.  V.    Weems,  69  Tex.  489. 

5   presents  a  less  simple   problem. 

vious  discussion  has  eliminated  cer- 

1  ts  features.    There  remains  the  single 
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termination  of  what  the  nature  of  the  emploj- 
ment  was,  and  uses  language  which  admits 
of  no  uncertainty  as  to  the  court's  concep- 
tion of  the  relation  of  the  parties.  "  The  de- 
fendant."  it  says,  '^  through  his  airents,  the 
plaintiffs,  actually  purchased  the  stock,  and 
there  was  an  actual  deli  very,  not  to  the  prin- 
cipal, but  to  the  agents  for  tho  principal. 
The  plaintiffs  advanced  the  money,  and  held 
the  stock  in  their  hands  as  security.  The 
plaintiffs  were  ready  at  any  time  to  transfer 
the  stock  to  the  defendant  upon  payment  of 
the  purchase  money.  The  import  of  the  find- 
ings is,  and  we  must  so  regara  it,  that  it  was 
an  actual  and  bona  fide  employment  of  the 
plaintiffs  to  purchase  stocks,  and  not  a  mere 
formal  employment,  designed  to  cover  a 
betting  operation. "  It  is  thus  held  that  the 
employment  was  an  actual  and  bona  fide  one 
to  purchase  stocks ;  that  there  was  an  actual 
purchase  for  the  customer ;  that  the  brokers 
were,  for  the  purpose  of  the  purchase,  the 
agents  of  the  customer ;  that  the  delivery  was 
to  the  brokers  as  such  agents ;  that  the  brokers 
advanced  the  money  to  effect  the  purchase ; 
and  that  they  held  the  purchased  stocks  as 
security  for  such  advances.  The  picture  thus 
drawn  of  the  plaintiff  as  the  defendant's 
brokers  and  subsequent  pledgees  could  hardly 
be  more  unmistakable  if  it  had  been  given 
its  proper  name.  The  court's  statement  of 
the  elements  of  the  tranyiction  certainly  ex- 
cludes every  possibility  of  a  relation  wherein 
the  customer  is  not  a  buyer  and  the  broker 
not  an  ngent,  and  that,  too,  an  agent  of  the 
customer,  and  wherein  the  purchased  stocks 
are  held  by  the  broker  by  virtue  of  an  owner- 
ship by  him,  and  not  merely  as  security. 
Under  the  defendant's  contention,  the  cus- 
tomer is  not  a  buyer ;  **  the  broker  is  a  prin- 
cipal, and  not  an  agent ;"  and  the  purchased 
stocks  are  the  latter 's  by  an  absolute  title. 
The  more  carefully  this  case  Is  analyzed,  the 
more  apparent  it  becomes  that  it  is  decisive 
of  the  question  under  discussion,  and  that 
its  doctrine  is  In  full  harmony  with  that 
which  we  here  sanction. 

In  Ingraham  v.  Taylor,  58  Conn.  508, 
margin  contracts  were  again  under  considera- 
tion. In  their  outward  form  the  contracts  in 
that  case  were  like  those  in  Haich  v.  Douglas 
and  this  case.  The  transactions  under  them, 
however,  assumed  a  totally  different  char- 
acter. There  was  no  actual  buying.  The 
course  of  dealing  bore  none  of  tlie  earmarks 
of  a  bona  fide  employment  to  purchase.  The 
court  was  therefore  naturally  led  to  give  a 
construction  to  the  contracts  which  would 
make  them  conform  to  what  was  in  fact  done 
in  pursuance  of  them.  It  must,  however,  be 
confessed  that  apon  close  analysis  it  is  dif- 
ficult to  harmonize  the  language  of  the  court 
in  lngra?iam  v.  Taylor  with  the  doctrine  of 
Hatch  v.  Douglas.  We  are  convinced  that 
the  latter  case  expresses  the  true  rule  of  law, 
and,  in  so  far  as  IngraJiam  y.  Taylor  may  be 
consistent  with  it,  and  consequently  with  the 
principles  herein  laid  down,  it  is  overruled. 

We  are  of  the  opinion  that  both  reason  and 
authority  support  the  proposition  that  the 
relation  of  pledgor  and  pledgee  existed  be- 
tween the  plaintiffs  and  Bunnell  &  Scranton 
at  the  time  of  the  latter 's  insolvency,  as  re- 
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spects  the  stocks  and  securities  which  they 
were  then  carrying  for  the  former  in  the  exe- 
cution of  their  orders.  From  this  proposition 
it  follows  that  the  plaintiffs,  as  pledgors  of 
the  stocks  and  securities  so  carried,  are  en- 
titled to  redeem  them.  The  assignment  of 
Bunnell  &  Scranton  does  not  interfere  with 
the  exercise  of  this  right.  The  title  to  the- 
pledged  property  was  never  in  the  insolvents. 
The  plaintiffs  have  from  the  first  been  it» 
general  owners.  The  insol  vent  fi rm  had  on  1  y 
a  special  property  in  it.  The  assignment  and 
appointment  of  the  defendant  as  trustee  iz> 
insolvency  have  never  operated  to  deprive- 
the  plaintiffs  of  their  ownership,  nor  to  con- 
vert Bunnell  &  Scranton 's  interest  into  an 
absolute  title  in  the  trustee.  The  defendant 
trustee  is  not  in  the  position  of  a  bona  fide- 

fmrchaser  for  yalue.  The  creditors  of  the 
nsolvents  did  not,  prior  to  the  assignment, 
have  the  right  to  appropriate  the  plaintiffs* 
stocks  and  securities  to  the  satisfaction  of 
their  claims.  The  transfer  of  the  stocks  into 
the  name  of  Bunnell  <&  Scranton  upon  the 
books  of  the  several  corporations  did  not  con- 
fer such  right.  Mouiry  v.  Hawkins,  57  Coqd. 
458.  The  trustee,  in  his  capacity  as  a  rep- 
resentative of  the  creditors,  cannot,  therefore, 
have  acquired  it.  By  the  plaintiffs'  ex- 
ercise of  their  privilege  of  redeeming  the- 
property  the  creditors  or  the  pledgees  are  not 
deprived  of  any  right  or  advantage  they  ever 
enjoyed.  Redemption  involves  payment  of 
the  plaintiffs'  several  indebtednesses.  Fron^ 
these  payments  the  creditors  obtain  every 
benefit  it  was  ever  theirs  to  hope  for. 

An  attempt  on  the  part  of  the  several 
plaintiffs  to  redeem  raises  legal  questiona 
which  demand  consideration.  These  ques- 
tions relate  to  the  necessity  of  identification, 
and  the  character  and  extent  of  that  identi- 
fication. The  pledffe  relation  implies  the 
possession  by  the  pledgee  of  some  property 
to  which  the  pleage  attaches.  A  pledgor 
seeking  to  retake  his  own  must  be  able  to 
identify  it.  The  burden  is  upon  him,  not 
only  to  establish  the  contract  relation,  but 
to  point  out  the  property  of  which  the  con- 
tract gives  him  the  riffht  to  repossess  himself 
upon  redemption.  In  ordinary  cases  of 
pledge,  where  the  property  given  in  security 
IS  corporeal,  or  consists  of  certain  kinds  of 
choses  in  action,  the  means  of  strict  identi- 
fication are  usually  at  hand.  In  cases  like 
the  present,  where  the  pledged  property  is. 
made  up  largely  of  stocks,  the  problem  of 
identification  becomes  complicated,  by  rea- 
son of  the  right  in  the  pledgee  to  take  out. 
in  his  own  name  a  new  certificate  and  to  pre- 
serve no  separation  of  particular  shares  fronv 
other  like  shares  hela  by  the  pledgee.  A 
strict  identification  of  precise  shares  is  thus- 
oftentimes  rendered  impossible.  Neverthe- 
less, both  in  law  and  in  fact,  shares  are  be- 
ing held  in  pledge.  Evidently  the  rule 
which  demanos  identification  as  a  prereq- 
uisite to  repossession  must,  when  such  con- 
ditions are  encountered,  receive  such  reason- 
able construction  and  application  as  will, 
upon  one  hand,  satisfy  the  purpose  of  the 
rule,  and  upon  the  other  hand,  do  justice  to* 
the  parties.  It  will  not  do  to  dispense  witK 
the  necessity  of  identification.     Neither  willi 
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ft  do  to  saffer  a  permissible  practice  on  the 

Sart  ol  the  pledgee  to  deprive  a  pledgor  of 
is  property. 

If  we  look  at  the  conditions  which  the 
claims  of  the  several  plaintiffs  present,  we 
find  tliat  nearly  every  possible  contingency 
exists.  These  may  be  classified  as  follows : 
(1)  Where  it  can  be  shown  that  the  precise 
certificates  of  stock,  or  evidence  of  title 
originally  purchased  in  the  execution  of  a 
plaintiff's  order,  were  held  for  him  by  Bun- 
nell &  Scranton  at  the  time  of  their  assign- 
ment. (2)  Where  it  appears  that  certain 
particular  certificates  of  stock  or  evidences 
of  title  were  by  them  being  carried  in  ful- 
fillment of  a  plaintiff's  order,  although  it 
may  be  impossible  to  establish  that  such 
certificates  or  evidences  of  title  were  the 
precise  ones  originally  purchased  in  the  ex- 
ecution of  that  order.  (8)  Where  no  more 
Srecise  identification  is  possible  than  that 
lunnell  &  Scranton  were  carrying  a  block 
of  stocks  of  a  particular  kind,  sufficient  to 
satisfy  the  demands  for  that  kind  of  stock  of 
all  their  customers,  including  themselves. 
{4)  Where  it  appears  that  Bunnell  <&  Scranton 
were  carrying  a  block  of  stocks  of  a  particu- 
lar kind,  not  capable  of  the  precise  identifi- 
cation contemplated  in  classes  1  and  2,  and 
the  whole  amount  of  such  unidentifiable 
shares  Is  insufi3cient  to  satisfy  the  demands 
of  all  their  margin-buying  customers,  in- 
eluding  themselves,  but  sufficient  to  satisfy 
the  demands  of  all  such  customers,  exclusive 
of  themselves,  either  as  individuals  or  as  a 
uirtnership.  (5)  Where  it  appears  that 
Bunnell  &  Scranton  were  carrying  a  block  of 
stocks  of  a  particular  kind,  not  capable  of 
the  precise  identification  contemplated  in 
classes  1  and  2,  and  the  whole  amount  of 
such  unidentifiable  shares  is  insufficient  to 
satisfy  the  demands  of  all  their  margin-buy- 
iD{;  customers,  exclusive  of  themselves, 
either  as  individuals  or  as  partners. 

Clas<aes  1  and  2  present  no  difficulty.  The 
plaintiffs  making  such  identification  are 
clenrly  entitled  to  redeem.  This  identifica- 
tion being  a  strict  one  of  precise  property, 
it,  of  course,  follows  that  it  must  take  prec- 
edence of  any  general  identification  sudi  as 
remains  to  be  considered,  and  gives  to  the 
fortunate  pledgor  the  first  right  to  that  which 
is  so  identified. 

Tlie  problem  of  identification  and  distxl- 
bntion  as  related  to  class  8  is  not  a  difficult 
ooe.  If  Bunnell  &  Scranton  were  at  the  time 
of  their  failure  carrying  a  block  of  certain 
Btcck,  and  their  contracts  wiUi  their  cus- 
toiners,  taken  together,  called  for  them  to 
carry  that  amount  of  stock,  the  identification 
cf  that  stock  as  being  stock  carried  for  these 
cinitomers,  the  requisite  amount  for  each,  is 
clt-arly  reasonable  and  sufficient.  The  shares 
being' all  alike,  and  merely  representing  an 
O'Auership  of  a  certain  undivided  interest  in 
a  con>oration,  the  interests  of  all  concerned 
art-  s.iti<tt!ed  by  a  distribution  to  each  pledgor 
of  bis  proper  numl)er  of  shares.  It  has  been 
wt?ll  said  in  respect  of  money  that  substantial 
identity  does  not  consist  in  oneness  of  pieces 
of  coin  or  bank  bills.  Farmer h  dt  M.  Nat. 
B*ink  V.  King,  57  Pa.  202,  98  Am.  Dec.  215. 
It  may  be  as  truly  said  of  identity  of  shares  of 


stock  that  it  does  not  consist  in  oneness  of  cer- 
tificates. It  is  a  familiar  principle  that  a 
fund  impressed  with  a  trust  may  be  traced 
and  preserved  for  Its  owner  so  long  as  it  can  be 
identified.  The  cases  are  numerous  where  it 
has  been  held  that,  if  money  so  impressed 
with  a  trust  is  followed  into  a  larger  fund,  or 
traced  into  the  deposits  of  a  bank,  the  identi- 
fication is  sufficient  to  entitle  the  owner  to 
take  as  his  own  an  amount  equal  to  his  own 
traced.  He  does  not  lose  his  right  to  recover 
his  own  because  he  cannot  select  his  particu- 
lar dollars  from  the  other  dollars  with  which 
they  have  become  commingled.  It  is  held  to 
be  enough  that  he  establishes  that  his  dollars 
are  there,  although  their  strict  identity  is 
lost  in  a  mass  of  other  like  dollars.  Knateh- 
huU  V.  EalUtt,  L.  R.  13  Ch.  Div.  718; 
Second  Nat.  Bank  of  Baltimore  v.  Connecticut 
Mut.  L.  In$.  Co.  104  U.  S.  64,  26  L.  ed. 
098;  Fa/rmere  db  M.  Nat.  Bank  v.  King, 
supra;  Third  Nat.  Bank  of  St.  Paul  v.  Still- 
water  Oas  Co.  86  Minn.  76;  Van  Alen  r, 
American  Nat.  Bank,  62  N.  T.  1 ;  Peak  v. 
EUicott,  80  Ean.  156,  46  Am.  Rep.  90; 
Beach,  Modem  Eq.  Jur.  §  288.  This  prin- 
ciple, with  respect  to  the  requirements  of 
identification,  applied  to  the  shares  of  stock 
carried  by  Bunnell  &  Scranton,  leads  to  the 
rule  of  division  here  laid  down. 

Class  4  presents  the  same  problem,  modi- 
fied only  by  the  additional  factor  that  the 
shares  in  Bunnell  &  Scranton 's  hands  were 
insufficient  to  meet  the  demands  of  their  cus- 
tomers and  themselves  together.  Bunnell  & 
Scranton  had  the  right  to  do  as  they  pleased 
with  their  own.  For  their  customers  they 
were  bound  to  hold  and  carry  the  requisite 
stocks.  If  they  did  not  have  on  hand  what 
was  called  for  by  their  customers'  contracts 
and  their  own  purchases,  it  will  be  presumed, 
in  the  absence  of  evidence  to  the  contrary, 
that  the  situation  arose  in  a  way  consistent 
with  their  right  and  duty,  and  that  the  stocks 
on  hand  were  held  for  their  customers.  This 
presumption,  however,  must  yield  to  the 
fact.  If  it  appear  that  certain  shares  were 
at  the  tiue  of  the  assignment  specifically 
held  by  the  insolvent  firm  upon  the  pur- 
chases of  or  for  itself  or  its  members,  and 
thus  and  not  otherwise  actually  carried,  the 
right  thereto  of  the  trustee  or  administrator 
of  such  purchase  and  owner  would  be  as 
clear  as  that  of  a  plaintiff  who  is  able  to 
make  a  like  strict  identification.  Should  the 
exercise  of  this  risht  by  the  defendant  or  the  ■ 
representative  of  Bunnell  or  Scranton  reduce 
the  amount  of  any  kind  of  stock  remaining 
below  that  required  to  satisfy  the  demands 
of  customers,  the  distribution  would  fall 
under  the  principles  of  class  5,  to  be  con- 
sidered ;  otherwise  each  customer  would  teke 
his  full  quota  of  stock.  This  rule  is  in  con- 
sonance with  the  accepted  principles  govern- 
ing the  identification  and  recovery  of  funds 
impressed  with  a  trust.  EnaicKbull  v.  BaX' 
Utt,  L.  R.  18  Ch.  Div.  718 ;  Second  Nat.  Bank 
of  Baltimore  v.  Connecticut  Mut.  L.  Ina.  Co, 
104  U.  S.  64,  26  L.  ed.  693;  Continental  Nat, 
Bank  of  N.  7.  v.    Weems,  69  Tex.  489. 

Class  5  presents  a  less  simple  problem. 
Our  previous  discussion  has  eliminated  cer- 
tain  of  its  features.    There  remains  the  single 
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question  as  to  what  shall  be  done  when  it  ap- 
pears, after  all  efforts  at  precise  identification 
have  been  exhausted,  and  after  the  claims  of 
Bunnell  A  Scranton  as  purchasers  have  been 
cut  off,  that  there  remains  a  block  of  stock  in- 
sufficient to  meet  the  demands  of  all  the 
pledgors  of  that  stock.  There  is  a  shortage 
whiiSi  must  fall  to  the  loss  of  somebody. 
Are  there  priorities  of  ri^ht  as  between  cus- 
tomers, or  must  the  claims  of  all  fail,  or 
what  shall  be  done  to  accomplish  an  equi- 
table result?  The  customers  of  Bunnell  & 
Scranton,  as  we  have  already  seen,  divide 
themselves  into  two  classes,— creditor  cus- 
tomers and  debtor  customers.  It  is  claimed 
that  the  creditor  customers  have  rights  su- 
perior to  those  of  the  debtor  customers,  and 
that  the  former  are  entitled  to  first  satisfy 
their  claims  for  stock,  for  the  reason  that  the 
stocks  of  the  latter  mAj  be  regarded  as  hav- 
ing practically  fallen  in  to  the  firm.  We 
think  otherwise.  At  the  time  of  the  failure 
of  Bunnell  &  Scranton  all  were  like  custom- 
ers for  whom  stocks  were  held  by  the  firm  in 
pledge.  The  legal  relation  or  all  to  the 
stocks  carried  for  them  was  precisely  the 
same.  By  the  appointment  of  the  defendant 
«s  trustee  the  rights  of  creditors  have  become 
interposed.  In  the  presence  of  their  rights 
it  cannot  be  said  that  events  which  may  have 
succeeded  the  assignment  have  operated  to 

five  the  plaintiffs  new  and  enlarged  rights, 
he  situation  must  be  regarded  as  it  existed 
when  the  assignment  was  made.  This  sit- 
uation discloses  blocks  of  stock  identified  as 
held  and  carried  under  pledges  for  more  than 
one  person.  None  of  the  stock  belongs  to 
Bunnell  &  Scranton.  It  is  not  possible  to 
show  to  whom  it,  share  by  share,  does  be- 
long. The  shares  are  all  alike.  We  think 
that  the  identification  is  sufficient  to  justify, 
and  that  equity  requires,  that  the  stock  be 
divided  pro  rata  among  all  those  for  whom 
Bunnell  &  Scranton  were  hoi  den  to  carry  such 
stock.  This  course  fully  protects  the  credit- 
ors of  Bunnell  &  Scranton.  No  stock  is 
taken  from  the  assets  of  the  firm  to  which  it 
was  ever  by  any  possibility  entitled.  It 
gives  the  pledgors  tneir  rights,  as  far  as  may 
be,  and  in  an  equitable  manner.  We  there- 
fore advise  that  the  plaintiffs  are  entitled  to 
redeem  and  possess  themselves  of  such  stocks 
and  securities  as,  conformably  to  the  fore- 
going principles,  they  may  be  able  to  thus 
reasonably  identify  as  being  carried  for  them. 
Before  the  plaintiffs  can  recover  their 
stocks  there  must  be,  of  course,  a  discharge 
of  the  several  pledges.  This  discharge  im- 
plies that  the  indebtedness  of  each  plaintiff 
to  the  insolvent  firm  must  be  paid.  Unfor- 
tunately for  the  plaintiffs,  most  of  their 
stocks  and  securities  will  not  thus  become 
released.  They  are  in  the  hands  of  third 
persons,  who  rightfully  hold  them  as  secur- 
ity for  certain  debts  of  Bunnell  &  Scranton, 
and  from  whom  they  cannot  be  taken  by  their 

feneral  owners  until  these  debts  are  satisfied, 
[ost  of  them  thus  stand  subpledged,  together 
with  the  stocks  and  securities  of  other  cus- 
tomers, and  oftentimes  together  with  the 
stocks  and  securities  carried  by  Bunnell  & 
Scranton  themselves  as  stock  operators.  The 
burdens  incident  to  the  recovery  of  these 
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stocks  so  rehypothecated,  in  so  far  as  it  ex- 
ceeds  that  involved  in  the  payment  of  the 
plaintiffs'  various  debit  balances  upon  the 
insolvents'  books,  must  be  borne  in  some 
manner  by  the  property  held  in  pledge. 
Shall  it  be  averaged  upon  all  the  property 
so  held,  or  are  there  certain  stocks  and  securi- 
ties which  the  plaintiffs  may  rightfully  ask 
to  be  first  appropriated  to  this  purpose?  We 
have  already  noticed  that  the  power  to  re- 
pledge  as  exercised  was  impliedly  given  by 
the  plaintiffs  to  Bunnell  &  Scranton.  The 
repledfirinff  was  therefore  not  wrongful.  We 
have  also  had  occasion  to  observe  that  all  the 
stocks  and  securities  which  Bunnell  &  Scran- 
ton were  carrying  for  their  outside  customers 
were  held  by  them  under  like  conditions,  and 
that  the  legal  relations  of  all  such  customers 
thereto  were  precisely  similar.  As  between 
creditor  and  debtor  customers  there  clearly 
exist  no  priorities.  The  question,  in  so  far 
as  it  affects  the  stocks  of  Bunnell  &  Scranton, 
presents  more  complicated  considerations. 
The  debts  secured  by  the  several  pledges 
are  theirs.  As  against  them,  eq[uity  would 
doubtless  give  the  plaintiffs  the  right  to  have 
an  appropriation  of  the  former's  portion  of 
the  pledged  property  to  the  discbarge  of  the 
pledges  before  theirs  would  be  used  for  that 
purpose.  This  right,  however,  is  one  which 
should  be  accorded  only  as  a  pure  matter  of 
equity.  The  insolvency  introduces  into  the 
situation  as  a  new  element  the  rights  of  cred- 
itors, and  the  plaintiffs'  equities  must  now 
l>e  determined  with  regard  for  their  rights. 
If  we  look  more  closely  at  the  circumstances 
of  the  pledges,  we  notice  that,  while  the 
debts  are  Bunnell  &  Scranton *s,  they  were 
incurred  for  the  benefit,  indirectly  at  least, 
of  the  customers.  The  nature  of  the  busi- 
ness undertaken  by  Bunnell  &  Scranton 's 
customers  through  them  demanded  the  use 
of  a  large  capital.  The  methods  employed 
were  designed  to  enable  the  customers  to  have 
the  benefit  of  such  capital  without  themselves 
furnishing  it.  It  was  not  expected  that  the 
brokers  would  have  it.  It  was  understood 
that  it  was  to  be  obtained  in  the  way  it  was 
obtained.  The  obligation  was,  to  be  sure, 
that  of  Bunnell  &  Scranton,  but  the  benefit 
was,  in  part  at  least,  the  customers'.  To 
secure  this  benefit,  not  otherwise  easily,  if 
at  all,  obtainable,  the  customers  were  will- 
ing that  their  stoiks  should  be  given  as  col- 
lateral. The  assignment  found  them  so  hy- 
pothecated. It  found  other  creditors  of  the 
firm.  The  plaintiffs  had,  in  effect,  loaned 
it  the  use  of  their  stocks  to  enable  money  to 
be  raised  to  carry  their  enterprises.  The 
general  creditors  had  perchance  loaned  it 
money  with  which  other  stocks  had  been 
bought.  We  think  that  both  classes  of  cus- 
tomers ought  to  accept  the  situation  as  they 
find  it,  and  that  the  plaintiffs  are  not,  under 
the  circumstances,  entitled  to  assert  as  their 
equitable  right  that  which  would  necessarily 
result  in  giving  them  a  priority  over  other 
creditors.  The  burden  incident  to  the  dis- 
charge of  any  pledge  made  by  Bunnell  & 
Scranton  must  therefore  be  averaged  among 
all  the  stocks  and  securities  held  in  such 
pledge. 
The  claim  of  the  plaintiff  Hooker  presents 
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a  somewhat  different  question.  At  the  time 
of  the  assignment  Bunnell  &  Scranton  were 
carrying  no  stock  or  securities  bought  by 
them  on  his  orders.  He  had,  however,  pre- 
Tiously  dealt  through  them  upon  margins, 
and  was  at  the  time,  as  the  result  of  such 
dealings,  indebted  to  them.  As  security  for 
his  margins  he  had  fro«i  time  to  time  de- 
posited with  them  certain  stocks  of  his  own. 
At  the  time  of  the  assignment  these  stocks 
were  held  by  them  as  security  for  the  balance 
doe  them.  All  of  these  stocks  Bunnell  & 
Scranton  had  hypothecated  for  their  debts. 
A  portion  of  mem  were  hypothecated,  to- 
gether with  other  stocks  belonging  to  Bun- 
Dell  &  Scranton,  and  a  small  block  of  stock 
curled  by  Bunnell  &  Scranton  for  one  of 
tbeir  customers.  Hooker  claims  he  is  en- 
titled to  have  the  stock  thus  pledged  with 
his  first  applied  to  the  discharge  of  the  pledge 
before  he  aball  be  required  to  pay  a  greater 
amount  than  his  indebtedness  to  Bunnell  A 
8cranu>n  to  accomplish  a  redemption  of  his 
stocks.  We  think  that  this  claim  is  well 
foanded.  We  fail  to  discover  in  the  record 
that  Hooker  ever  gave  Bunnell  &  Scranton 
any  ezpre&s  authorit^r  to  pledge  his  stocks, 
and  we  discover  nothing  from  which  an  im- 
plied authority  so  to  do  can  be  in  any  way 
inferred.  A  pledgee,  in  the  absence  of  au- 
thority, express  or  implied,  is  not  permitted 
to  repledge  as  security  for  his  own  debt. 
Upon  the  facts  appearing  in  the  record,  there- 
fore, Bunnell  &  Scranton*s  action  in  hypothe- 
cating Hooker's  stocks  must  be  regaraed  as 
wron^ul.  The  stocks  pledged  with  his  were 
all  rightfully  pledged.  They  were  either 
stocks  uf  the  wrongdoers  and  debtors,  or 
stocks  of  a  customer  who  had  authorized  a 
lepledging.  The  plaintiff's  equity  is  there- 
fore superior  to  that  of  the  owners  of  the 
other  stocks*  and  it  is  his  right  to  have  an 


f  application  of  their  proceeds  to  the  discharge 
of  the  pledge,  before  he  shall  be  called  upon 
to  bear  a  burden  imposed  upon  his  property 
by  the  wrongful  act  of  his  bailee.  Willard 
V.  White,  56  Hun,  681. 

The  plaintiff  Mrs.  Trowbridge  Is  adminis- 
tratrix upon  the  estate  of  Peggy  Simpson, 
deceased.  Among  the  assets  oi  that  estate 
were  two  bonds  registered  in  the  deceased's 
name.  Shortly  byore  Bunnell  &  Scranton's 
assignment  she  left  these  bonds  with  them, 
as  brokers,  to  be  sold.  Accompanying  the 
bonds  was  a  power  of  transfer,  signed  by  her 
as  administratrix.  Bunnell  &  Scranton  for- 
warded the  bonds  to  their  New  York  agenta, 
who  sold  them,  and  received  the  proceeds. 
Before  Mrs.  Trowbridge  received  the  money, 
Bunnell  &  Scranton  assigned.  The  proceeds 
of  this  sale  were  so  impressed  with  the  trust 
under  which  the  bonds  were  held  by  Mrs. 
Trowbridge,  and  are  so  clearly  traced  by  her 
into  the  hands  of  the  trustee,  who  now  haa 
them,  that  she  is  entitled  to  recover  them. 
Be  Strachan,  L.  R.  4  Ch.  Div.  123 ;  Enatck- 
buU  V.  ffaUett,  L.  R.  18  Ch,  Div.  718 ;  Second 
Nat.  Bank  of  BaUinwre  v.  Connecticut  Mut, 
L,  Im,  Co.  104  U.  8.  64,  26  L.  ed.  698; 
Farmere  db  M.  Nat,  Bank  v.  KiTig,  57  Pa.  202 ; 
Kip  V.  Bank  of  New  York,  10  Johns.  685 
People  V.  City  Bank  of  Boeheeter,  96  N.  Y. 
82 ;  Peak  v.  Ellicott,  80  Kan.  156,  46  Am. 
Rep.  90;  Englarv.  OffuU,  70  Md.  78;  Beach, 
Modem  £q.  Jur.  §§  28^-286. 

The  superior  court  is  advised  to  render 
jvdgmenttor  tfie  plaintiffs  in  accordance  with 
the  principles  herein  laid  down. 

Andrews*  Ch.  J.,  and  Feim*  «7.,  concur* 
red ;  Torrance*  J. ,  concurred,  except  as  to 
a  certain  point;  Carpenter*  J,,  dissented 
wholly. 
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James  CDONKELL. 

(48  Ohio  8t  480.) 

*!•  A  petition*  In  an  action  fin*  convert* 
■ion,  which,  with  proper  allegaclons  of  the 

•Headaotes  by  Wttjtamb,  J. 


plaintUTB  ownership  of  the  property  and  of  its 
value,  avers  that  the  defendant  converted  it  to 
his  own  use,  states  a  cause  of  action.  It  is  not 
necessary  to  allege  a  demand  of  the  property  by 
the  plaintiff,  and  a  refusal  to  deliver  it  to  him  by 
the  defendant. 
8.  Such  demand  and  reflEwal  may  afford 
■attalkctory  oTidence  of  a  e<inTerslon« 
but  is  not  the  only  evidence  by  which  it  may  be 
proven.   Any  wrongful  exercise  of  dominion 


Nora— Pttyment  cr  terider  of  freUflit  eharoee  ae  a 
ccndUionpreeedentto  an  aeiionor  trover  aoainet  a 
tarrier. 

The  declaration  of  the  ooort  in  the  above  case 
that  the  general  rale  requirinir  payment  of  legal 
ebarges  for  the  transportation  of  goods  before  the 
oonetgnee  is  entitled  to  their  possession  has  no  ap- 
pUcatlon  in  an  action  for  their  oonverBion,  is  made 
without  dlaooasion  or  Gtcadoa  of  anthorlties.  In 
this  case  it  appears  that  the  goods  were  beyond  the 
power  of  the  carrier  to  deliver. 

In  harmony  with  this  doctrine  is  the  decision  in 
Saltnf  V.  Bverett,  20  Wend.  JB07,  38  Am.  Deo.  541, 
that  no  tender  of  freight  is  necessary  before  bring- 
iag  an  action  where  a  carrier  has  actually  convert- 
ed the  goods  by  selling  them. 
21 1^  R.  A. 


The  same  doctrine  is  implied  in  decisions  that 
dama«res  for  a  carrier^s  conversion  of  eroods  by 
selling  them  for  freight  should  be  diminished  by 
subtracting  the  amount  of  the  freight  charges. 
Briggs  V.  Boston  ft  L.  R.  Go.  6  Allen,  246«  88  Am. 
Dec.  9S»;  Cottlngham  v.  Grand  Trunk  B.  Ck>.  Mont. 
L.  Bep.  7  Super.  Ct  88S. 

But  where  an  action  of  trover  is  brought  for 
goods  which  the  carrier  refuses  to  deliver  without 
payment  of  freight  and  for  which  the  plaintiff  re- 
fuses to  pay  freight  because  the  goods  have  been 
damaged  it  is  held  in  Miami  Powder  Go.  v.  Port  Roy- 
al &  W.  C.  Go.  (S.  a)  pott,  12s,  that  the  action  can  be 
maintained  without  payment  of  the  freight,  if  at 
all,  only  where  the  damages  equal  or  exceed  tbe 
amount  of  the  freighu   The  court  makes  some 


See  also  21  L.  R.  A.  123. 
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over  chattels  In  the  exclusion  of  the  rlffhts  of  the 
owner,  or  withboldlnff  of  them  from  his  poases- 
Blon  under  a  claim  inconsistent  with  his  ricrhts, 
constitutes  a  conversion. 

8.  A  e<imiiioii  earrler  who*  hm,Ting  r^ 
oeived  flpoods  to  be  cftrried  to  a  dwdg' 
nated  plaee»  transports  them  to  an^ 
other  place,  to  prevent  their  oominff  to  the 
pooocMoion  of  the  oonsignee,  and  deprive  him  of 
their  use  and  disposition,  is  liable  for  conversion 
of  the  ffoods. 

4.  After  sach  eonversloii*  the  consignee 
is  under  no  oblifr^tion  to  reeelTe  the 
^oods ;  and  it  is  no  defense  to  his  action  for 
their  value  that  they  were  tendered  to  him  after 
the  conversion,  and  then  stolen  without  thenev- 
ligence  of  the  carrier. 

6*  The  mottTO  by  which  a  party  was  controlled 
in  the  conversion  of  property  is  of  no  avail  as  a 
defense,  though  it  may  be  shown  when  exemplary 
damages  are  claimed. 

6*  Asafl^neralnile»aeomnionearrler 
is  not  liable  for  the  loss  of  i^oods*  if  they 
l>e  taken  from  his  possession  by  legal  process 
against  the  owner,  or  if,  without  his  fault,  they 
have  become  obnoxious  to  the  police  regulations 
of  the  state,  and  are  seised  and  destroyed  under 
their  authority;  but,  to  protect  the  carrier  in 
such  oases,  it  Is  necessary  that  the  seizure  be 
made  without  his  procurement  or  connivance, 
that  the  proceeding  or  process  under  which  it  la 
made  appear  to  be  valid,  and  that  the  carrier 
give  prompt  notice  of  the  seizure  to  the  owner. 

7*  It  is  the  duty  of  common  carriers  to 
provide  sufficient  and  suitable  means 
for  the  carriXLge  of  the  c^oods  they  re- 
oeiTe*  and  to  make  delivery  of  them  with  all 
convenient  dispatch;  and,  while  accidents  and 
obstructions  will  excuse  delay,  they  do  not  put 
on  end  to  the  contract,  which  must  be  completed 
as  soon  as  the  impediment  to  the  transportation 
of  the  property  Is  removed  or  can  reasonably  be 
overcome. 


8«  Where  there  fa  as  been  d«l  my,  merely, 
in  the  delivery  of  the  go€>dm  to  the  con- 
sifl^nee  by  a  common  carrier,  and  not  s 

oonverslon  of  them,  the  measure  of  damages  is 
ordinarily  the  difference  between  the  value  of  the 
goods  when  they  were  delivered  and  when  they 
should  have  been  delivered,  to  which  maybe  add- 
ed  reasonable  expenses  caused  by  the  delay:  but 
If  there  has  been  a  conversion  of  them  by  the 
carrier,  and  the  consignee  haa  not  thereafter  ac- 
cepted them,  he  is  entitled  to  recover  the  value 
of  the  goods  at  the  time  they  should  have  been 
delivered  to  him. 
9*  The  rule  that,  to  entitle  the  con- 
signee to  the  possession  of  the  e^o<Kla» 
he  must  pay  or  tender  po  the  carrier  the  legal 
charges  for  their  carriage,  has  no  application  la 
in  an  action  against  the  carrier  .for  the  oonver- 
■ion  of  the  goods. 

(June  28, 1802.) 

ERROR  to  the  Circuit  Conrt  for  Licking 
County  to  review  a  judgment  artirmiDg 
a  judgment  of  the  Court  of  Common  Pleas  la 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  conversion  by 
defendant  of  certain  property  which  had  been 
placed  in  its  possession  for  transportation. 
Affirmed, 

Statement  be  Williams.  «/..* 

The  action  below  was  brought  in  the  court 
of  common  pleas  of  Licking  county  by  James 
O'Donnell  against  the  Baltimore  &  Ohio 
Railroad  Company,  to  recover  damages  for 
the  conversion  by  the  defendant  of  certain 
proper tv  of  the  plaintiff.  Tbe  petition  al- 
leges that  the  defendant,  an  incorporated 
railroad  company  and  common  carrier  of 
freight  by  express  for  hire,  operating,  as 
such,  its  line  of  railway  between  Newark  and 
Shawnee,  in  this  state,  received  at  Newark, 


question  whether  in  any  such  case  an  action  for 
the  conversion  of  damaged  goods  which  the  car^ 
rier  is  ready  to  deliver  on  payment  of  the  freight 
can  be  brought  without  first  paying  the  freight. 

The  case  of  Ewart  v.  Kerr,  2  MoMuU.  L.  141,  af- 
firming the  same  point  in  Rice,  L.  208,  held  that  an 
action  of  trover  would  lie  without  first  paying 
freight  on  damaged  goods  which  were  detained 
under  the  carrier*s  lien  where  the  Injury  to  the 
goods  exceeded  the  freight. 

The  subsequent  cases  referred  to  by  the  court  in 
Miami  Powder  Go.  v.  Port  Royal  ft  W.  a  B.  Co., 
supra,  as  throwing  doubt  upon  the  decision  in 
Ewart  V.  Kerr,  do  not  seem  to  be  inconsistent  with 
that  case  as  no  claim  of  a  lien  on  the  goods  is  in- 
volved, but  in  each  of  these  cases  the  carrier  of- 
fered to  deliver  the  goods,  and  the  owner  refused 
to  accept  them  without  payment  of  the  damage 
which  had  been  done  to  them. 

The  cases  in  this  country  seem  to  be  uniform  in 
holding  that  no  payment  or  tender  of  freight 
charges  by  the  rightful  owner  of  the  goods  is  neces- 
sary to  give  him  a  right  of  action  against  the  car- 
Iter  where  the  latter  refuses  to  deliver  them  with- 
out such  payment.  If  they  were  delivered  to  the 
carrier  by  one  who  had  stolen  or  otherwise  wrong- 
fully obtaloed  possession  of  the  goods,  and  who 
had  no  authori^  from  the  owner  to  put  them  in 
tbe  carrier^s  custody.  Fitch  v.  Newberry,  1  DougL 
(Mich.)  1;  Robinson  v.  Baker,  6  Gush.  187;  Stevens 
V.  Boston  ft  W.  B.  Corp.  8  Gray,  266:  Clark  v.  Lowell 
ft  L.  B.  Oo.  0  Gray,  281;  Gilaon  v.Gwinn,  107  Mass. 

21L.aA. 


These  are  not  all  cases  of  trover  but  the  doctrine 
established  by  them  is  clearly  applicable  in  trover. 

The  contrary  doctrine  is  recited  In  Yorke  v.  Gre- 
naugh,  2  Ld.  Bajrm.  867,  in  which  a  decision  in  the 
case  of  the  Bxeter  carrier  which  does  not  seem  to 
have  been  otherwise  reported  is  referred  to  as  hold- 
ing  that  a  carrier  could  hold  for  his  charges  even  aa 
against  the  true  owner  goods  which  had  been  stolen 
from  him  and  placed  without  right  in  the  carrier's 
custody. 

Where  a  carrier  claims  payment  In  additloo  to 
freight  as  a  condition  of  surrendering  tbe  goods 
no  tender  or  payment  of  the  freight  is  neoeesary 
before  bringing  an  action  of  trover.  Xsham  v. 
Greenham,  1  Handy  (Ohio)  857;  Adams  v.  Clark,  0 
Gush.  21fi,  67  Am.  Dec.  41. 

The  cases  of  Van  Buskirk  v.  Purlnerton,  2  Hall, 
661,  and  Collman  v.  OolUns,  Id.  666,  have  been  dted 
on  the  question  of  a  carrier^  right  to  hold  under 
his  lien  goods  delivered  to  the  carrier  without  right. 
But  those  cases  are  hardly  in  point.  The  goods  la 
those  cases  had  k)een  placed  on  a  ship  by  a  person 
who  had  bought  them  under  a  conditional  sale, 
and  had  not  obtained  title  by  paying  for  them,  and 
it  was  held  that  they  could  not  be  retained  under  a 
lien  given  by  a  charter-party,  but  there  had  been 
no  transportation  of  the  goods,  and  the  owner  of- 
fered to  pay  for  the  lading  and  unlading.  But 
the  oases  so  fftr  as  they  go  are  in  harmony  with  the 
other  American  cases  which  deny  a  carrier's  lien 
as  against  a  true  owner  for  goods  obtained  from  a 
thief  or  wrongdoer.  fi.  A.  B. 
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on  the  let  day  of  Januair,  1885,  to  be  so 
transported  by  express  to  Shawnee,  a  quao- 
iitj  of  firearms  ana  ammunition,  belonging  to 
the  plaintiff,  and  consigned  to  him  at  Shaw- 
nee. The  defendant,  it  is  alleged,  did  not 
transport  the  property  to  Shawnee,  as  it  was 
bound  to  do,  but  retained  and  concealed  it, 
and  carried  it  out  of  the  state,  for  the  purpose 
<of  depriving  the  plaintiff  of  its  use,  poeses- 
flion,  and  disposition,  and  was  thus  guilty 
of  its  conversion.  It  is  alleired  that  the 
property  was  of  tho  value  of  $1,500,  and, 
that  by  reason  of  its  conversion,  the  plaintiff 
was  damaged  in  the  sum  of  $2,000,  for  which 
he  asked  a  judgment.  The  answer  admits 
the  defendant  received  the  goods,  as  averred 
in  the  petition,  but  denies  that  the  plaintiff 
was  the  owner  of  them,  or  that  the  defendant 
was  guilty  of  their  conversion.  The  answer 
avers,  as  a  separate  defense,  that  it  was  im- 
possible to  carry  the  goods  to  their  destina- 
tion,  because  a  tunnel  on  the  defendant's  road 
between  Newark  and  Shawnee  had  been  set 
on  fire  by  the  associates  of  the  plaintiff  with 
his  knowledge,  and  was  so  fiercely  burninf 
as  to  be  impassable,  and  so  continued  until 
the  4th  day  of  May,  1885;  on  which  day, 
about  9  o'clock  in  the  morning,  the  goods 
arrived  at  their  destination,  and  about  an 
hour  afterwards  the  plaintiff  examined  the 
goods,  but  neglected  to  remove  them ;  and  in 
the  night  of  that  day,  witnout  fault  or  neg- 
lect on  the  part  of  the  defendant,  its  ware- 
house where  the  goods  were  stored  was 
burglariously  broken  and  entered,  and  the 
property   stolen   and  carried  away  by  the 

Slaintiff  and  his  associates.  For  a  further 
efense  the  answer  alleges  that,  before  and 
at  the  time  the  defendant  received  the  prop- 
erty for  transportation,  a  state  of  war  and 
iDsuTTOCtion  existed  at  and  about  Shawnee, 
where  murder  and  other  crimes  were  being 
committed;  that  the  firearms  and  ammuni- 
tion shipped  to  the  plaintiff  were  purchased 
imd  consigned  to  him  to  be  used  in  aid  of 
the  insurrection,  and  to  further  the  criminal 
desiirns  of  those,  engai^ed  in  it,  and  for  other 
criminal  purposes ;  and  that,  under  the  ad- 
vice and  direction  of  the  then  governor  of 
the  state,  the  defendant  shipped  the  goods 
oat  of  this  state,  where  they  remained  until 
the  4th  day  of  May,  1885,  when  they  were 
transported  to  Shawnee,  and  there  stolen,  as 
alleged  in  the  previous  defense.  All  the  al- 
legations of  new  matter  in  the  answer  were 
controverted  by  i..o  reply,  except  that  the 
defendant  shipped  the  goods  out  of  the  state, 
instead  of  carrying  them,  as  it  ought,  to  their 
place  of  destination.  A  trial  of  the  cause  to 
a  jury  resulted  in  a  verdict  for  the  plaintiff, 
Qpon  which  Judgment  was  rendered.  Error 
was  prosecuted  to  the  circuit  court,  where 
part  of  the  damages  recovered  was  remitted 
Dy  the  plaintiff,  and  the  Judgment  was  af- 
firmed as  to  the  balance.  Here  the  reversal 
of  the  judgment  below  is  sought  on  Hie 
grounds  that  there  was  error  in  the  charge 
of  the  court  to  the  Jury,  and  in  the  refusal 
to  give  certain  instructions  requested  by  the 
defendant.  These  grounds,  so  far  as  they 
are  deemed  important,  will  be  noticed  in  the 
opinion. 
S1L.RA. 


Ifeurs.  Kibler  &  Kibler,  for  plaintiff  in 
error: 
A  demand  must  be  made  where  plaintiff  has 

Eut  the  property  in  the  hands  of  defendant  or 
e  is  otherwise  lawf ullv  in  possession. 

Cobbey,  Replevin.  §  447. 

There  can  be  no  conversion  where  there  is 
no  demand  and  refusal. 

Ksnnet  v.  BoHruon,  2  J.  J.  Marsh.  84;  1 
Bouvier.  Law  Diet.  861;  Am.  &  Eog.  En- 
cyclop.  Law,  p.  115. 

The  plaintiff  was  not  entitled  to  a  delivery 
of  the  goods  without  paying  or  tendering  the 
freight. 

Goodman  r.  Stewart,  Wright  (Ohio)  216. 

A  conversion  is  an  unauthorized  assumption 
and  exercise  of  the  right  of  ownership  over 
goods  or  personal  chattels  belonging  to  an- 
other to  the  alteration  of  their  condition  or  the 
exclusion  of  the  owner's  riehts. 

Stiekruffr,  Munroe,iA^e,  197 ;*  Oilman  r. 
ma,  86  N.  H.  811. 

There  must  be  an  intent  to  use  or  dispose  of 
the  eoods. 

1  Bouvier,  Law  Diet.  861. 

The  carrier  may  excuse  delay  in  delivering 
the  goods  by  proof  of  misfortune  or  accident, 
though  not  inevitable  or  produced  by  the  act 
of  God. 

Kinnick  ▼.  Ohieaao,  B.  L  A  P.  B.  Co,  ^ 
Iowa,  665,  27  Am.  &Eng.  R.  R.  Cas.  65. 

Here  was  a  delay  in  delivery  of  four  months, 
not  by  or  because  of  an  unauthorized  assump- 
tion of  the  ri^ht  of  ownership  over  the  goods, 
to  the  alteration  of  their  condition  or  to  the 
exclusion  of  the  owner's  rights,  but  because 
the  goods  were,  in  the  opinion  of  the  governor 
of  the  state  of  Ohio,  of  a  nature  deadly  in 
their  use  and  which  ought  not  to  go  to  their 
destination,  and  because  in  the  opinion  of  the 
defendant's  ofQcers  they  were  dangerous  goods 
to  be  forwarded  at  the  time  to  theh*  destina- 
tion. 

See  Qeitmer  v.  Lake  Shore  db  M.  8.  R.  Oo. 
102  N.  Y.  568.  26  Am.  &  Eng.  R.  R.  Cas.  287; 
St.  Louis,  L  M.  db  S.  R.  Co.  v.  Heath,  41  Ark. 
476;  Pittsburgh,  G.  A  St.  L  B  Co,  v.  HolUh 
well,  65  Ind.  188;  Pittsburgh,  Ft.  W.  A  C.R,  Co. 
V.  Jlazen,  84  111.  86;  Wertheimer  v.  Pennsj/lva- 
nia  R.  Co.  17  Blatcbf.  421. 

If  the  property  came  lawfully  into  defend- 
ant's possession,  and  the  conversion  was  only 
technical,  and  the  property  is  in  the  same  con- 
dition, the  plaintiff  will  be  compelled  to  take  it 
back  in  mitigation  of  damages. 

Earle  v.  Uolderness,  4  Bing.  462;  Churchill 
V.  Welsh,  47  Wis.  89;  Bucklin  v.  BeaU,  38  Vt. 
658;  Rutland  A  TF.  B,  Co.  v.  Bank  of  Middle- 
bury,  82  Vt.  639;  Tracey  v.  Qood,  1  Pa.  L.  J. 
472;  Cook  v.  Loomis,  26  Conn.  488. 

The  proper  measure  of  damages  is  the  dif- 
ference between  the  market  value  of  the  goods 
when  delivered  and  that  at  the  time  when  they 
should  have  been  delivered. 

2  Am.  &  Eng.  Encyclop.  Law,  p.  850;  St, 
Ix>uu,  L  M.  AS.  B  Co.  v.  Mudford,  44  Ark. 
489. 

Messrs,  J.  B.  Jones  and  J.  A.  Flory*  for 
defendant  in  error: 

The  railroad  company  without  legal  right 
assumed  and  exercised  rights  over  O'Donnell's 
property;  and  without  warrant  it  excluded 
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Mm  from  his  rfghts/and  thereby  appropriated 
hiB  goods  and  merchandise  to  its  own  use,  and 
that  is  conversion  in  law. 

Any  intermeddling  with  the  property  be- 
yond that  which  was  necessary  to  deliver  it 
according  to  its  contract  was  conversion. 

Cumminffi  v.  Perham,  1  Met  556;  Lawson, 
Carr.  pp.  7-14;  Edw.  Bailm.  pp.  454. 463,  566, 
567:  P/iifUps  v.  Brigham,  26  Ga.  617,  71  Am. 
Dec.  227,  and  note;  Bennett  v.  Byram,  88  Miss. 
17,  75  Am.  Dec.  91,  and  note;  Woodman  v. 
Hubbard,  25  N.  H.  67,  7  Am.  Dec.  811;  Kime 
V.  Dale,  14  111.  App.  808;  Btiekney  v.  Munroe, 
44  Me.  197;  Gilman  v.  HiU,  86  N.  H.  811;  1 
Bouvier,  Law  Diet.  860. 

If  the  goodf  are  not  delivered  according  to 
contract  the  measure  of  damages  is  the  value 
of  the  goods  at  the  place  of  destination. 

Sed^w.  Damages,  pp.  895,  897;  Spring  r, 
HaekeU,  4  Allen,  112;  Chicago  eft  B.  L  B.  Co, 
▼.  Warren,  16  III  502;  Graham  v.  Davit,  4 
Ohio  St.  379,  62  Am.  Dec.  285;  2  Greenl.  Ev. 
§213;  Davidson  v.  Graham,  2  Ohio  St.  181; 
Edw.  Bailm.  pp.  670,  672;  Hutchinson,  Carr. 
§  769;  McGregor  v.  Eitgore,  6  Ohio,  859,  27 
Am.  Dec.  260;  Sturgese  v.  BieaeU,  46  N.  Y. 
462;  Shaw  v.  South  Carolina  B,  Co,  57  Am. 
Dec.  768,  and  note;  Cooper  t.  Young,  68  Am. 
Dec.  502,  and  note, 

WIlHfcmg,  7.,  delivered  the  opinion  of  the 
court: 

1.  A  question  of  pleading  presented  by  the 
record  will  be  first  noticed.  That  question 
arises  upon  the  refusal  of  the  court  to  give 
in  charge  to  the  jurv  an  instruction  requested 
by  the  defendant  below,  to  the  effect  that  the 
action  could  not  be  maintained  as  one  for 
conversion,  because  the  petition  failed  to  aver 
a  demand  for  the  property.  It  is  contended 
that,  where  the  property  of  one  person  has 
lawfully  come  to  the  possession  of  another, 
a  refusal  by  the  latter  to  deliver  it  to  the 
owner  on  his  demand  is  necessarv  to  consti- 
tute a  conversion  of  it,  and  therefore  the 
petition,  in  an  action  for  its  conversion,  must 
contain  an  allegation  of  such  demand  and  re- 
fusal. The  allegation  is  not  essential.  A 
refusal  to  deliver  the  property  on  demand  of 
the  owner  may  show  such  an  assumption  of 
ownership  or  control  of  it  as  to  afford  satis- 
factory evidence  of  a  conversion,  but  it  is 
only  evidence.  The  ultimate  fact  to  be 
pleaded  is  the  conversion ;  and,  in  actions  of 
that  nature,  a  petition  with  proper  allega- 
tions of  the  plaintiff's  ownership  of  the  prop- 
erty and  of  its  value,  and  which  avers  that 
the  defendant  converted  it  to  his  own  use, 
states  a  cause  of  action. 

2.  It  is  Claimed  the  trial  court  erred  in  its 
refusal  to  instruct  the  jury  that,  if  the  goods 
descril)ed  in  the  petition  were  tendered  to  the 
plaintiff,  on  the  4th  day  of  Mav,  1885,  and 
he  refused  to  take  them  into  his  possession, 
and  the^  were  afterwards,  without  the  fault 
or  negligence  of  the  defendant,  stolen  and 
lost,  the  plaintiff  could  not  recover.  The 
evidence  tended  to  show  that  the  goods  ar- 
rived at  the  defendant's  depot  in  Shawnee  on 
the  morning  of  the  4th  of  May,  1885,  and  the 
same  day  the  plaintiff  saw  them  there,  but 
did  not  take  them  away.  The  next  day  no- 
tice of  the  arrival  of  the  goods  was  received 
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by  the  plaintiff  through  the  mall,  and  th» 
night  following  they  were  stolen  from  th» 
depot  where  they  had  been  placed  by  the  de- 
fendant. None  of  them  were  recovered,  and 
the  perpetrators  of  the  crime  are  unknown. 

The  claim  of  the  plaintiff  in  error  is  that 
upon  the  failure  of  the  plaintiff  below  to  tako 
possession  of  the  goods,  after  notice  of  their 
arrival,  the  liability  of  the  defendant  as  a 
carrier  ceased,  and  its  obligation  became  that 
of  a  bailee  only,  which  was  to  use  ordinary 
care  for  the  preservation  of  the  property ;  and, 
as  the  property  was  lost  without  the  fault  or 
negligence  of  the  defendant,  it  could  not  bo- 
held  responsible  for  the  loss.  As  a  general 
rule,  when  the  carrier  has  done  all  that  th» 
law  requires  towards  effecting  a  delivery  of 
the  property,  but  is  unable  to  accomplish  it, 
and  the  property  is  so  necessarily  continued 
in  his  possession,  his  obligation  becomes  that 
of  a  depositary  only.  He  is  no  longer  an  in- 
surer of  the  property,  and  may  show  that  it 
was  lost  without  his  fault  or  negligence,  and 
thereby  exonerate  himself  from  liability. 
But  what  is  required  with  respect  to  tiie  de- 
livery is  not  the  same  as  to  all  classes  of  car- 
riers. The  undertaking  of  express  companiea 
is  to  make  delivery  of  the  property  intrusted 
to  them  for  carriage  to  the  consignee  person- 
ally, with  all  reasonable  dispatch,  and  to  this 
obligation  they  are  held  by  the  law  with 
great  strictness.  An  exception  has  been  mad» 
to  this  rule,  in  some  cases,  where  the  bus- 
iness of  the  company  is  so  small  at  the  place- 
of  delivery  as  not  to  justify  the  employment 
of  the  necessary  means  of  making  immediate- 
personal  delivery.  In  those  cases  it  is  held 
that  the  conduct  of  the  company  must  be  io 
conformity  with  a  usage  in  reference  to 
which -it  IS  presumed  the  parties  contracted. 
Baldwin  Y.  American  Mcp,  Co,  23  111.  197;. 
American  M.  U,  Exp,  Co.  v.  Schier,  55  111. 
140.  And  it  is  incumbent  on  the  company 
to  establish  the  facts  which  give  rise  to  the 
exception  to  the  general  rule  governing  its 
liability. 

But,  without  deciding  whether  the  facts 
stated  in  the  instruction  requested  would  re- 
lieve the  defendant,  if  there  were  no  other 
issue  to  be  passed  upon,  Uie  instruction  is. 
open  to  the  objection  that,  if  given,  it  would 
have  required  the  jury,  simply  upon  the  find- 
ing of  those  facts,  to  return  a  verdict  for  the 
defendant,  notwithstanding  others,  which  the- 
evidenoe  established  to  the  satisfaction  of  tho- 
jury,  would  render  the  defendant  liable,  and 
entitle  the  plaintiff  to  the  verdict.  The  claim 
of  the  plaintiff  was  that  the  defendant  had 
converted  his  goods  to  its  own  use,  before- 
they  were  taken  to  Shawnee.  His  action  for 
their  conversion  had  been  brought  some 
months  before  they  reached  that  place,  and 
was  pending  when  they  arrived.  He  gave 
evidence  tending  to  prove  that  the  defendant 
received  the  goods  at  Newark,  for  transporta- 
tion by  express,  on  the  2d  day  of  January, 
1885,  and  the  goods  not  having  arrived  at 
their  destination  the  plaintiff  went  to  New- 
ark to  hunt  them  up,  where  he  made  inquiry 
about  them  of  the  a^ent  of  the  defendant  at 
that  place,  who  informed  him  he  did  not 
know  where  they  were.  The  evidence  further 
tended  to  show  that  defendant's  agent  a^ 
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Newark,  on  the  6th  day  of  January,  1885,  and 
befoine  his  interview  with  the  plaintiff,  had 
under  the  direction  of  the  defendant's  officers, 
shipped  the  goods  to  Baltimore,  Md.,  con- 
si  g:ned  to  the  care  of  an  officer  of  the  defend- 
ant company,  who  received  them,  and  held 
them  there  until  the  following  May ;  and  that 
they  were  so  shipped  to  and  detained  at  Bal- 
timore for  the  purpose  of  preventing  their 
coming  to  the  possession  of  the  plaintiff,  and 
depriving  him  of  their  control  and  disposi- 
tion. The  defendant  claimed  it  was  1  ustified 
in  the  course  it  pursued  upon  CTounds  which 
will  be  noticed  hereafter.  Whether  the  jus- 
tification was  made  out  was  a  question  of  fact 
for  the  jury,  under  the  instructions  of  the 
court,  which  will  also  be  hereafter  noticed. 

Unless  the  justification  was  established, 
there  appears  to  have  been  evidence,  as  shown 
by  the  record,  from  which  the  jury  mi^ht 
find,  as  thev  did,  that  there  was  a  conversion 
of  the  gooos  by  the  defendant ;  for,  in  order 
to  constitute  a  conversion,  it  was  not  neces- 
sary that  there  should  have  been  an  actual 
appropriation  of  the  property  by  the  defend- 
ant to  its  own  use  and  benefit.  It  might 
arise  from  the  exercise  of  a  dominion  over 
it  in  exclusion  of  the  rights  of  the  owner,  or 
withholding  it  from  his  possession  under  a 
claim  inconsistent  with  his  rights.  If  one 
take  the  propertv  of  another,  for  a  temporary 
purpose  only,  in  disregard  of  the  owner's 
right,  it  is  a  conversion.  ,  Either  a  wrongful 
tasing,  an  assumption  of  ownership,  an  il- 
legal use  or  misuse,  or  a  wrongful  detention 
of  chattels  will  constitute  a  conversion. 
•Whoever,"  said  Ohirf  Justice  Holt  in  Bald- 
win  V.  CUe,  6 Mod.  212,  ''takes  upon  himself 
to  detain  another  man's  goods  from  him 
without  cause,  takes  upon  himself  the  right 
of  disposing  of  them,  **  and  is  guilty  of  con- 
version. If  a  person  hire  a  horse  to  go  to  a 
particular  place  or  a  specified  distance,  and 
he  go  to  another  place  or  greater  distance, 
that  is  a  conversion  of  the  horse.  Fish  v. 
Ferris,  6  Duer,  49 ;  Lueas  v.  Trumbull,  15 
Gray,  d06 ;  Whseloek  v.  Wheelright,  5  Mass. 
102.  Upon  the  same  principle,  a  common 
carrier  who,  having  received  goods  to  be  car- 
ried to  a  designated  place,  transports  them 
to  another  place,  for  the  purpose  of  prevent- 
ing their  coming  to  the  possession  of  the  con- 
signee and  depriving  him  of  their  use  and 
disposition,  is  liable  for  the  conversion  of  the 
goods. 

After  the  conversion  has  taken  place,  the 
owner  is  under  no  obligation  to  receive  the 
property.  Brewster  v.  BiUiman,  88  N.  Y.  428. 
8o  that,  if  there  was  a  conversion  of  the 
plaintiff's  goods  by  the  defendant,  prior  to 
the  5th  of  May,  when  he  was  notified  they 
had  reached  Shawnee,  his  right  of  action  for 
their  value  was  complete ;  and  any  loss  of 
the  goods  occurring  after  the  conversion  must 
fall  upon  the  defendant.  No  tender  of  the 
goods  after  the  conversion,  nor  refusal  to 
accept  them,  could  cast  the  loss  upon  the 
plaintiff,  because  he  was  not  then  obliged  to 
receive  them.  It  would  have  been  error, 
therefore  in  view  of  the  evidence  tending  to 
establish  the  conversion,  to  give  the  instruc- 
tion requested,  which  would  have  required 
the  jury  to  find  for  the  defendant,  if  the 
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goods  were  stolen  without  Its  negligence, 
notwithstanding  they  should  also  find  sucb 
prior  conversion  of  them  by  the  defendant. 
8.  The  principal  contention  of  the  plain* 
tiff  in  error  is  that  there  was  no  conversion, 
because  it  was  justified,  upon  the  grounds 
stated  in  its  answer,  in  withholding  the  prop- 
erty from  the  plaintiff  below,  and  removing 
it  from  the  state.  The  ground  chiefly  relied 
on  is  that,  when  the  goods  were  received 
for  transportation,  a  state  of  lawlessness, 
amounting  to  insurrection,  existed  at  the 
place  to  which  they  were  consigned :  and  that 
the  goods,  which  consisted  entirely  of  fire- 
arms and  ammunition,  were  purchased  and 
consigned  to  the  plaintiff,  to  be  used  in  aid 
of  the  insurrection;  knowledge  of  which 
having  come  to  the  defendant's  officers,  they 
deemed  it  improper  to  deliver  the  goods  to- 
the  plaintiff,  and  after  consulting  the  gov- 
ernor of  the  state,  and  under  his  advice,  as- 
it  is  claimed,  they  caused  them  to  be  taken 
to  Baltimore,  and  there  detained  until  the^ 
May  following,  when  they  were  reshipped 
to  l^ewark,  and  thence  to  Shawnee.  All 
these  allegations  of  the  answer,  except  that 
the  property  was  removed  out  of  the  state, 
and  there  detained,  were  denied  by  the  reply, 
and  the  issues  of  fact  thus  raised  were  sub- 
mitted to  the  determination  of  the  jury. 
There  was  evidence  tending  to  show  that  at 
Shawnee  and  vicinity,  and  in  the  Hocking 
valley,  distant  some  six  miles  or  more  fronv 
Shawnee,  there  were  numerous  coal  mines, 
operated  by  different  owners,  where  a  large- 
number  of  miners  were  employed.  In  the 
fall  of  1884  the  operatives  were  on  a  "  strike, " 
owing  to  a  disagreement  about  their  wages. 
Operations  at  some  of  the  mines  were  sus- 
pended, while,  to  continue  some  of  those  ia 
the  Hocking  valley,  miners  were  brought  in 
from  other  localities  to  take  the  place  of 
those  who  had  refused  longer  to  worK.  Ap- 
prehensions were  entertained  by  those  opera- 
tors who  had  employed  miners  from  other 
E laces  that  the  ''strikers,"  as  they  are  called 
y  the  witnesses,  would  destroy  or  injure- 
their  property,  and  forcibly  prevent  their 
recent  employes  from  working  in  the  mines. 
Those  operators  employed  persons  to  keep 
watch  over  their  property,  and  prevent  in- 
terference with  theii  new  employes.  Fires' 
broke  out  at  some  of  the  mines,  and  at  a  tun- 
nel on  defendant's  road  near^Shawnee,  which 
the  strikers  were  suspected  by  the  defendant, 
and  others  of  having  caused,  and  consider- 
able alarm  existed  in  that  region.  The  tes- 
timony is  conflicting  as  to  the  extent  of  the 
trouble  and  its  duration,  but  it  continued 
until  after  January,  1885,  and  gradually 
passed  away  without  any  outbreak  of  vio- 
lence or  obstruction  of  the  lawful  authorities. 
The  plaintiff  gave  evidence  tending  to  prove 
that  the  goods  consigned  to  him  were  pur- 
chased for  lawful  purposes,  and  were  in- 
tended for  no  other  use ;  that  he  kept  a  store 
in  Shawnee,  where  he  expected  to  make 
lawful  sales  of  these  and  other  goods  of  the 
kind,  for  which  there  was  a  general  demand. 
The  court  charged  the  jury,  in  substance, 
that,  if  they  found  the  facts  to  be  as  alleged 
by  the  defendant,  it  was  justified  in  with- 
holding the  goods  from  the  plaintiff ;  other«^ 
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wise  it  was  not.  No  exception  was  taken 
to  the  charge,  nor  was  any  request  made  for 
further  instructions  on  the  subject.  There 
is  an  exception  purporting  to  be  to  that  part 
of  the  charge  **  statins  to  the  jury  that  no 
testimony  as  to  the  aoVice  of  Gov.  Hoadly 
■should  be  considered  by  them. "  But  we  have 
been  unable  to  discover  that  statement  any- 
where in  the  charge.  The  verdict  was  for 
the  plaintiff  upon  all  the  issues.  It  is  not 
the  auty  of  this  court,  as  it  was  that  of  the 
'Circuit  court,  to  weigh  the  evidence,  and 
determine  whether  it  was  sufficient  to  sustain 
the  verdict.  We  cannot  say  there  was  no 
-evidence  tending  to  prove  these  issues  for 
the  plaintiff ;  nor  is  the  lack  of  such  evidence 
.assigned  as  error  here,  or  advanced  in  argu- 
ment. We  see  nothing  in  the  charge  on  this 
branch  of  the  case  of  which  the  plaintiff  in 
«rror  can  justlv  complain.  It  is  not  claimed 
the  liability  ot  the  defendant  was  limited  by 
special  contract.  Its  obligation  was  there- 
fore that  imposed  by  the  rules  of  the  common 
law,  which  make  it  an  insurer  of  the  goods 
against  all  losses,  except  those  arising  from 
the  act  of  God,  or  the  public  enemies,  or 
from  the  conduct  of  the  shipper,  or  the  in- 
herent nature  of  the  goods,  or,  as  is  held  in 
«ome  cases,  from  the  act  or  mandate  of  pub- 
lic authority.  With  respect  to  the  last  ex- 
ception stated  above,  the  rule  seems  to  be 
now  established  that  a  common  carrier  is  not 
liable,  if  the  goods  be  taken  from  his  posses- 
sion by  lo^al  process  against  the  owner,  or 
if,  without  his  fault,  they  become  obnoxious 
to  the  requirements  of  the  police  power  of 
the  state,  and  are  injured  or  destroyed  by  ita 
•authority ;  as  where  they  are  infected  with 
•contagious  disease  or  are  intoxicating  liquors 
intended  for  use  or  sale  in  violation  of  the 
laws  of  the  state,  which  reqiiire  their  seizure 
■and  destruction.  WdU  v.  Maine,  8,  8,  Co,  4 
<:!liff.  228 ;  Bliven  v.  Hudson  River  R,  Go,  86 
N.  Y.  407.  But,  in  order  to  protect  the  car- 
rier in  such  cases,  it  is  necessary  that  the  seiz- 
tire  be  made  without  the  procurement  or  con- 
nivance of  the  carrier ;  that  the  proceeding 
•or  process  under  which  it  was  made  appear 
to  be  valid,  and  that  the  carrier  give  prompt 
©otice  to  the  owner.  Oitbone  v.  Fanoeli,  63 
Mich.  844 ;  Kijf  v.  Old  Colony  d  N,  R  Co. 
117  Mass.  691 ;  EHven  v.  Hudson  Biver  R.  Co. 
^6  N.  Y.  403 ;  Ohio  d  M.  R.  Co,  v.  Yoke,  61 
Ind.  181.  The  principle  of  the  exception, 
it  is  said,  in  Wells  v.  Maine  8.  8.  Co.  supra, 
is  that  the  carrier  is  not  obliged  to  violate 
the  law  of  the  jurisdiction  to  comply  with  its 
•contract.  In  Atkinson  v.  Ritchie,  10  East, 
634,  it  is  held  that  the  contract  of  a  common 
carrier  is  always  subject  to  the  implied  con- 
'dition  that  he  may  lawfully  comply  with  its 
terms ;  and,  if  its  performance  subsequently 
becomes  unlawful  without  his  fault,  he  is 
not  required  to  violate  the  law  of  the  juris- 
-diction  to  complete  his  undertaking.  We 
see  no  reason  why*  the  exception  mi^ht  not 
t)e  extended  to  embrace  cases  where  firearms, 
intended  to  be  used  in  promoting  riots  and 
public  disturbances,  are  seized  by  the  public 
authorities  to  prevent  such  use  of  them.  But 
the  question  is  not  fairly  before  us.  The 
jury  must  have  found  that  the  arms  and 
ammunition  consigned  to  the  plaintiff  were 
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purchased  and  intended  for  lawful  purpos^ 
unless,  indeed,  the  sale  of  such  property  ia 
this  state  is,  of  itself,  unlawful.  We  have 
been  referred  to  no  statute  making  it  so,  and 
know  of  none,  except  the  one  prohibiting 
the  sale  of  property  of  that  description  to 
minors  under  the  age  of  14  years.  The  pro- 
hibition might  wisely'be  much  extended,  but 
that  is  a  matter  of  legislative  policy.  The 
record  leaves  no  doubt  that  in  causing  the 
property  to  be  removed  from  the  state,  and 
withhem  from  the  plaintiff,  the  officers  of 
the  defendant  were  prompted  by  commend- 
able motives,  and  acted  under  a  sincere  belief 
they  were  subserving  the  public  good.  But 
the  motive  by  which  a  party  was  controlled 
in  the  conversion  of  property  is  of  no  avail 
as  a  defense,  though  it  may  be  shown  to  pre- 
vent the  recoverv  of  exemplary  damages. 
Oibbons  v.  Fartoeu,  supra;  Harker  v.  Dement, 
9  Gill,  7,  62  Am.  Dec.  670. 

4.  The  onlv  otiier  ground  which  ihe  de- 
fendant pleads  as  a  justification  of  its  failure 
to  carry  the  goods  to  their  destination  in  due 
course  of  transit  was  that  a  tunnel  on  its 
road,  between  the  place  of  shipment  and  that 
to  which  the  goods  were  consigned,  had  beea 
set  on  fire  by  the  plaintiff's  associates,  with 
his  knowledge,  which  rendered  it  impossible 
for  the  defendant  tO  perform  its  contract. 
This  was  put  in  issue  by  the  reply.  The 
evidence  shows  that  the  tunnel  called  the 
**  Bristol  Tunnel"  was  discovered  to  be  oa 
fire  on  the  morning  of  the  1st  of  January, 
1886,  but  the  oris^in  of  the  five  was  not  shown ; 
nor  did  the  evidence  implicate  the  plaintiff 
with  it,  or  show  that  he  nad  any  knowledge 
of  how  it  was  caused.  It  further  appeared 
that,  within  a  few  days  afterwards,  arrange- 
ments were  made  by  the  defendant,  by  which 
the  express  matter  carried  either  way  on  the 
road  could  be  and  was  transferred  around  the 
tunnel,  and  the  plaintiff's  ffoods  could  have 
been  so  transferred  and  delivered  to  him  as 
soon  as  January  7,  1886.  The  instructions 
of  the  court  upon  this  issue  were  to  the  effect 
that,  if  the  tunnel  was  rendered  impassable 
for  cars,  the  defendant  was  excused  from 
making  delivery  until  the  obstruction  ceased, 
or  other  means  of  effecting  the  delivery  could 
reasonably  be  procured;  and  then  further 
delay  in  making  the  delivery,  on  account  of 
the  tunnel,  was  not  excused,  unless  the  ob- 
struction was  caused  in  whole  or  in  part  bj 
the  plaintiff.  No  exception  was  taken  to 
this  part  of  the  charge,  and  it  appears  en- 
tirely unobjectionable.  The  defendant  was 
bound  to  provide  sufficient  and  suitable 
means  for  the  carriage  of  the  goods,  and  make 
delivery  of  them  with  all  convenient  dis- 
patch ;  and,  while  accidents  and  obstructions 
will  excuse  delay,  they  do  not  put  an  end 
to  the  contract.  As  soon  as  the  impediment 
to  the  transportation  of  the  property  is  re- 
moved, or  can  reasonably  be  overcome,  the 
carrier  must  complete  the  contract  without 
further  delay. 

6.  It  is  further  claimed  that  the  court  erred 
in  its  refusal  to  give  in  charge  an  instruction 
requested  on  the  measure  of  damas^es,  which 
was,  in  effect,  that  if  the  plaintiff  had  an 
opportunity  of  receiving  the  goods  on  the  4th 
day  of  May,  1886,  and  refused  to  take  them« 


im. 


MlAia  POWDBB  Go.  ▼.  POBT  ROTAL  <fe  W.  C.  R.  Co. 


128 


his  only  meftsure  of  damages  was  the  dif- 
ference'between  their  value  on  that  day  and 
on  the  5th  of  January  preceding.  This  in- 
struction might  have  been  proper,  if  there 
-were  no  question  of  the  conversion  of  the 
property  by  the  defendant  involved  in  the 


'the  failure  to  deliver  the  goods  arose 
from  delay  merely,  the  measure  of  damages 
is,  ordinarily,  that  stated  in  the  request, 
though  reasonable  expenses  occasioned  by  the 
delay  may  also  be  allowed  in  such  cases. 
But  the  measure  of  damages  was  not  made  to 
depend,  by  the  instruction  requested,  upon 
whether  the  failure  to  deliver  the  property 
was  the  result  of  delay  merely ;  and  to  have 
given  it  would  have  left  the  jury  no  alterna- 
tive but  to  fix  the  damages  according  to  that 
measure,  though  they  &ould  find  In  favor 


of  the  plaintiff  on  the  question  of  conversion. 
If  there  was  a  conversion  of  the  goods  by 
the  defendant,  a  different  rule  of  "damagei 
applies,  which  is  the  value  of  the  property 
at  the  time  of  its  conversion. 

6.  Finally,  it  is  contended  the  court  com- 
mitted an  error  in  refusing  to  instruct  the 
Jury  that,  to  enable  the  plaintiff  to  recover 
any  damages,  it  must  appear  that  he  tendered 
the  defendant  the  amount  of  its  legal  charges 
and  advances.  The  action  was  not  one  for 
the  recovery  of  the  property,  but  for  its  un- 
lawful conversion.  The  rule  contended  for 
may  be  a  sound  one  when  applied  to  actions 
of  the  former  class,  but  it  has  no  application 
to  those  of  the  latter  class. 

There  being  no  substantial  error  in  the  ieo» 
ord,  the  judgment  is  afflrmed. 


80UTH  CAROLINA  SUPREME  COURT. 


MIAMI  POWDER  CO.,  Betpt,  • 
«. 
PORT  ROYAL  &  WESTERN  CAROLINA 
R.  CO.,  Appi. 

(888.  ak) 

1.  Trciver  »,gmJlnmt  a  cairiar  fbv  reftuwl 
to  deliver  c^oodfl  ilawaged  durinir  tnns- 
portation  will  lie  wfthout  payment  of  the  freight. 
If  at  aU,  only  where  the  damages  equal  or  exoeed 
the  amount  of  the  freifftat^ 

2.  An  ezeeaslve  Terdiet  cannot  be  sup- 
pcwted  on  the  ground  that  it  may  in- 
clude interest  where  no  claim  was  set  op  {q 
the  oomplaint  for  Interest  and  no  testimony  or 
lostruotion  oonoeming  It  was  gtyen  on  the  triaL 

(Deoember  8, 180SL) 

APPEAL  by  defendant  from  a  Judgment 
of  the  Common  Pleas  Circuit  Court  for 
GreenYille  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the 
alleged  conversion  by  defendant  of  certain 
powder  which  had  been  placed  in  its  posses- 
sion for  purposes  of  transportation.    Betereed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Joseph  Ganahl,  for  appellant: 

It  is  only  where  the  property  is  so  damaged 
that  the  cost  of  repairs  would  equal  the  vedue 
of  the  whole  property  before  it  was  damaged, 
that  the  measure  of  recovery  is  its  value,  with 
freight  charges  added. 

Beach,  Railways,  g  950,  citing  Thomae,  B. 
<ft  W.  Mfg.  Co,  V.  Wabash,  Bt.  L.  eft  0.  R.  Co. 
€2  Wis.  6^,  61  Am.  Rep.  725. 

In  Slaw  V.  South  Carolina  KCo.,^  Rich.  L. 
4<K2,  57  Am.  Dec.  768,  which  was  a  case  of 
partial  loss  of  ten  barrels  of  molasses,  the  court 
says  the  owner  cannot  abandon  and  recover  en- 
tire value. 

In  NetHUa  v.  South  Carolina  R,  Co.,  7  Rich. 
L.  190,  62  Am.  Dec.  409,  which  was  a  case  of 
unreasonable  delay  in  deliverv  of  a  consign- 
ment of  hats,  the  court  says,  the  owner  cannot 


Noxs.— See,  In  conneotion  with  the  above  case, 
the  preoedioflT  case  of  Baltimore  ft  O*  B.  Ck>.  v. 
O'Donoell  (Ohio)  ante.  117,  and  note. 
21L.KA. 


abandon  and  recover  value,  he  can  recover 
onlk  the  damage  done  by  delay. 

The  principle  is  the  same,  whether  the  de- 
fault of  the  carrier  lie  in  the  loss  of  the  goods^ 
delay  in  delivery,  or  damage  to  the  goods. 

81.  Louie,  A.  d  T,  B,  Co.  Y.  Johneon,  6tt 
Ark.  282,  45  Am.  &  Eng.  It  R  Cas.  881. 

The  only  case  in  which  the  owner  can  aban- 
don, is  when  but  a  remnant  of  the  goods  are 
tendered,  and  they  have  lost  identification. 

Chicago  diB.I.B.  Co.  v.  Warren,  16  111.  502» 
68  Am.  Dec.  817. 

The  demand  for  freight  charges  on  the  dam- 
aged goods  is  not  conversion;  freight  was 
earned  and  due. 

8  Suth.  Damages,  p.  198,  and  cases  cited. 

Where  goods  are  carried  to  destination  and 
found  damaged  so  as  to  be  of  no  value,  the 
owner  cannot  abandon  the  goods  for  the 
freight. 

Griewold  v.  Hew  Fork  Ine.  Co.  8  Johns.  821, 
8  Am.  Dec.  491. 

The  carrier,  in  case  he  deliver  goods  at  point 
of  delivery,  earns  and  is  entitl^  to  demand 
full  freight,  notwithstanding  they  have  been 
partially  injured. 

McGregor  v.  KHgore,  6  Ohio,  858,  27  Am. 
Dec.  260,  262. 

As  the  whole  lien  for  freight  attaches  to  the 
whole  of  the  goods  and  to  each  and  every  part 
of  them,  sound  and  damaged,  {Potte  v.  New 
Y(yrh  (k  N.  E.  B.  Co.  181  Mass.  455,  41  Am. 
Rep.  247,)  it  follows,  that  a  carrier's  refus- 
ing to  deliver  a  part  of  the  goods,  without 
payment  of  freight  for  the  whole,  is  not  an  act 
of  conversion. 

If  the  goods  are  only  partially  destroyed  or 
injured,  the  difference  between  their  value  at 
the  place  of  delivery  at  the  time  and  in  the 
condition  in  which  they  ought  to  have  arrived, 
and  their  value  at  the  time  and  in  the  condi- 
tion in  which  they  did  arrive,  is  the  measure 
of  recovery. 

8  Wood.  Railway  Law,  1607;  3  Rorer,  Rail- 
roads, 1278,  g  18. 

The  law  of  South  Carolina  requires  con- 
signees to  receive  shipments  of  goods  even  if 
they  are  damaged,  and  then  bill  the  railroad 
for  the  damage. 
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Shaw  V.  South  Carolina  R.  Co.  5  Rich.  L. 
463,  57  Am.  Dec.  768;  Nettles  v.  South  Caro- 
lina R.  Co.  7  Rich.  L.  190.  63  Am.  Dec.  409; 
8  Wood,  Railway  Law,  1607;  3  Rorer,  Rail- 
roads, 1278. 

A  tender  discharges  farther  liabilily. 

Barvey  v.  Bliss,  1 D.  Chip.  899, 13  Am.  Dec. 
696;  mtcheU  r.  Merrill,  2  Blackf.  87,  18  Am. 
Dec.  128. 

Mr.  M.  F.  Ansel,  for  appellant: 

Where  the  goods  are  only  damaged,  the 
owner  is  still  bound  to  receive  them,  and  can- 
not abandon  and  go  against  the  carrier  as  for 
total  loss. 

2  Redf .  Railways,  §  191,  suhsec.  2,  and  note. 

Mere  nondelivery  by  a  common  carrier  will 
not  constitute  a  conversion,  nor  will  a  refusal 
to  deliver  on  demand,  if  the  goods  have  been 
lost  through  negligence,  or  have  been  stolen; 
there  must  be  proof  of  wrongful  disposition  or 
wrongful  withholding. 

Magnin  v.  Dinmore,  70  N.  Y.  410,  26  Am. 
Rep.  608. 

If  the  consignee  refuses  to  accept  them,  the 
carrier  then  holds  them  at  the  disposal,  and 
for  the  benefit  of,  the  consignor,  and  is  entitled 
to  look  to  the  latter  for  payment. 

Rankin  v.  Memphis  <k  C.  Packet  Co.  9  Heisk. 
664,  24  Am.  Rep.  389;  Addison,  Cont  518; 
Arttiur  V.  The  Cassius,  2  Story,  C.  C.  97. 

A  conversion  implies  a  wrongful  act,  a  mis- 
delivery, a  wrongful  disposition  or  withhold- 
ing of  the  property.  A  mere  nondelivery  will 
not  constitute  a  conversion,  nor  will  a  refusal 
to  deliver  on  demand  if  the  goods  have  been 
lost  through  negligence  or  have  been  stolen. 

Angell,  Carr.  §§  431, 488;  SeaviU  v.  OniffUh, 
12  N.  Y.  509;  Anonymous,  ^Esp.  167;  Rossy. 
Johnson,  5  Burr.  2825;  Magnin  r.  Dinsmore, 
supra. 

In  trover,  the  measure  of  damages  Is  the 
▼alue  of  the  ^ods  at  the  time  and  place  of 
conversion,  with  interest,  or  perhaps  at  any 
time  between  that  and  the  trial.  And  upon 
the  same  principle,  if  the  goods  are  partially 
injured,  and  the  party  seeks  redress  for  the 

Sualified  damages,  the  measure  should  be  in 
ke  proportion. 

Smith  V.  Ori^h,  8  Hill,  888. 
Where  goods  in  carrier's  possession  are  only 
Injured  the  damages  will  only  be  the  diminu- 
tion in  the  market  value  with  reasonable  ex- 
penses, the  whole  not  to  exceed  the  market 

Pierce,  Railroads,  809;  8  Suth.  Damages, 
815. 

The  carrier  Is  entitled  to  his  freight,  and  in 
an  action  of  this  kind  is  entitled  to  have  a  re- 
duction to  the  amount  of  his  freight  bill. 

Ewart  V.  Kerr,  Rice,  L.  208;  Patton  v.  Ma- 
grath.  Dud.  L.  162. 81  Am.  Dec.  552;  Bamberg 
V.  South  Carolina  R.  Co.  9  8.  C.  69, 80  Am.  Rep. 
18;  Dyerv.  Grand  Trunk  R.  Co.  4^  Vt.  441,  1 
Am.  Hep.  850. 

Messrs.  Wells  Sb  Orr,  for  respondent: 

It  may  be  that  where  the  goods  are  simply 
diminished  in  quantity,  but  uninjured  in  qual- 
ity, the  shipper  and  consignee  should  re- 
ceive what  is  left  and  make  claim  for  the 
deflcieocy.  But,  if  he  does  not  choose  to  do 
so,  it  will  notprevent  his  recovery  for  any  de- 
terioration. Whether  the  owner  have  accepted 
the  goods  or  not,  he  may  recover  for  any  dete- 
81  L.R.  A. 


rioration  they  have  sustained,  unless  by  the 
accepted  risks  in  the  carrier's  undertaking. 

2  Redf.  Railways,  185. 

The  general  rule  of  damages  for  the  loss  of 
eoods  by  a  carrier,  where  it  is  liable  for  sucb 
loss,  is  the  value  of  the  goods  at  the  destina- 
tion to  which  it  undertook  to  carry  them,  with 
interest  on  such  value  from  the  time  when  the 
goods  should  have  been  delivered. 

Thomas,  B.  d  W.  Mfg.  Co.  v.  Wabash,  St,  L. 
d  P.  R,  Co,  62  Wis.  642,  51  Am.  Rep.  725. 

Where  foods  arrive  at  their  point  of  desti- 
nation, and  the  packages  or  casks  are,  by  the 
fault  of  the  carrier,  in  a  damaged  condition, 
so  that  they  cannot  be  handled  without  los» 
and  further  damages,  it  is  the  duty  of  the  car- 
rier to  repair  the  casks,  if  possible,  before  the 
owner  can  be  compelled  to  receive  them;  and 
if  he  refuses  to  do  this,  the  owner  may  refuse 
to  receive  the  goods,  and  may  recover  the 
value;  and  this  without  offering  to  pay  the 
freight,  since  the  carrier  has  not  completed  hi» 
undertaking. 

2  Lawson.  Rights,  Rem.  &  Pr.  title.  Carrier,^ 
§  1886;  Breed  v.  Mitchell  48  Ga.  588;  Dyer  v. 
Grand  Trunk  R.  Co.  42  Vt.  441,  1  Am.  Rep. 
aW;  Humphreys  v.  Reed,  6  Whart  485;  Ewart 
V.  Kerr,  Rice,  L.  208. 

The  moment  the  carrier  refused  to  deliver 
any  part  of  the  powder  unless  Williams  would 
take  the  whole  and  pay  freight  on  the  whole, 
there  was  evidence  of  conversion.  Consignee 
offered  more  than  he  was  bound  to  do,  when 
he  offered  to  lake  all  that  was  good  and  pay 
the  freight  on  that. 

Eu>artY.  Kerr,  2  McMuU.  L.  141;  2  Beach^ 
Railways,  g  966. 

Pope*  J.,  delivered  the  opinion  of  the 
court: 

In  August,  1888,  the  plaintiff  employed  the 
defendant  to  transport  from  Augusta,  Ga., 
to  Greenville,  in  this  state,  400  kegs  of 
powder  consigned  to  James  1".  Williams  & 
Co.,  who  were  the  agents  of  plaintiff  at 
Greenville,  8.  C.  The  value  of  the  powder 
at  Greenville,  S.  C,  was  $2.15  per  keg,  ag- 
gregating $860.  The  freight  charges  were 
$187.  While  on  the  way  over  the  defend- 
ant's road,  the  car  in  which  the  powder  was 
being  carried  to  its  destination  was  thrown 
from  the  track,  and  the  powder  and  the  kegs 
holding  the  same  were 'injured  both  by  the 
violence  of  the  derailinj^  and  also  by  a  rain 
that  fell  upon  it.  In  this  damaged  condition 
the  defendant,  both  formally  and  informally, 
offered  to  turn  over  the  consignment  to  the 
consignee,  but  upon  the  express  condition 
that  Uie  freight  charges  should  be  first  paid. 
This  offer  was  declined  by  the  plaintiff. 
Thereupon  the  defendant  stored  the  whole 
400  kegs  of  powder  in  the  warehouse  of  Fer- 
guson &  Miller  in  Greenville,  at  the  price 
of  $4  per  month.  Plaintiff  then  instituted 
an  action  against  the  defendant  in  the  court 
of  common  pleas  for  Greenville  county,  in 
this  state,  on  two  causes  of  action,  as  set  out 
in  the  complaint,  the  first  of  which  alleged 
that 'by  reason  of  the  negligent  conduct  and 
misbehavior  of  the  defendant,  as  a  common 
carrier,  in  the  transportation  of  the  powder 
in  question,  the  same  was  whollv  lost  to 
plaintiff,  to  his  damage  $860.  and  the  second 
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of  which  alleged  that  by  defendant's  ne^li- 

f^esce  and  misbehavior,  as  a  common  carrier, 
n  the  transportation  of  such  powder,  the 
^oods  were  cfamaged  one  half  of  their  value, 
to  plaintiff's  damage  |430.  The  answer  of 
defendant,  while  admitting  its  employment 
4IS  a  common  carrier  by  the  plaintiff  for  the 
400  kegs  of  powder,  denies  any  liability  for 
damages  upon  three  grounds :  First,  thai  the 
terms  of  a  special  contract  exempted  the  de- 
fendant from  any  liability  that  otherwise 
might  have  attached  to  it  as  a  conmion  car- 
rier, for  any  accident  incident  to  railroad 
transportation,  or  from  leakage,  breakage, 
loss  in  weight,  or  dama^  by  heat,  wet,  or 
decay ;  seecmd^  that  plaintiff  had  failed  within 
ten  days  succeeding  contract  of  shipment  to 
make  claim  for  total  loss,  or  in  twenty- four 
hours  after  offer  of  deliveiy  of  consignment, 
both  of  which  appeared  In  the  special  con- 
tract ;  third,  that  all  Injuries  to  the  powder 
•occurred  through  an  accident  on  defendant's 
Toad,  but  the  damage  was  slight,  consisting 
of  some  indentations  to  the  kegs,  and  that^ 
when  the  powder  was  offered  to  the  con- 
«igDee,  he  refused  to  take  it.  As  a  counter- 
•claim,  the  freight  charges  of  $187  were  set 
up.  The  answer  also  controverted  the  facts 
embodied  in  plaintiff's  second  cause  of  ac- 
tion. 

The  cause  came  on  to  be  heard  by  his 
lionor,  Jtidffe  Wallace,  and  a  jury  at  the 
Harch  term,  1891,  of  the  court  of  common 
pleas  for  Greenville.  The  first  cause  of  ac- 
tion was  relied  on.  The  verdict  of  the  jury 
was  for  the  plaintiff  In  the  sum  of  $860. 
After  Judgment  the  defendant  appeal^  to 
this  court  on  the  following  grounds:  (1) 
Because  the  circuit  judge  erred  in  refusing 
to  grant  a  nonsuit  as  to  the  first  cause  of  ac- 
tion set  out  In  the  complaint ;  there  being  no 
-evidence  of  a  total  loss,  or  of  conversion  on 
the  part  of  appellant.  (2)  Because  the  cir- 
cuit judge  erred  in  refusing  to  charge  the 
juiy,  as  requested  by  defendant,  as  follows : 
^That,  if  the  plaintiff  failed  to  make  a  claim 
for  the  damage  to  the  powder  within  the 
time  limited  in  the  bill  of  lading  introduced 
in  this  case,  then  the  plaintiff  cannot  re- 
cover, and  their  verdict  must  be  for  the  de- 
fendant. "  (3)  Because  his  honor,  the  circuit 
Judge,  erred  in  refusing  to  charge,  as  request- 
•ed  by  the  defendant:  *'That  there  being  no 
•eYidence  of  a  conversion  of  the  powder  by  the 
defendant  in  this  case,  the  plaintiff  cannot 
recover  as  for  ir  total  loss,  but  only  for  the 
damage  done  to  the  powder  at  the  time  of 
the  tender  made  to  the  consignee. "  (4)  That 
his  honor,  the  circuit  judge,  erred  in  refus- 
ing to  charge  the  jury,  as  requested  by  the 
defendant:  **That  if  the  jury  believe  from 
the  evidence  that  the  goods  were  only  dam- 
aged, then  the  consignee  was  bound  to  receive 
them,  and  make  his  claim  for  the  damage ; 
but  he  cannot  abandon  them,  and  sue  the 
carrier  for  a  total  loss."  (6)  Because  his 
honor,  the  circuit  Judge,  erred  In  refusing 
to  charge  the  jury,  as  requested  by  the  de- 
fendant: **The  law  of  South  Carolina  re- 
quires consignees  to  receive  shipments  of 
foods,  even  If  they  are  damaged,  and  then 
ill  the  railroad  for  the  damage!  Consignees 
cannot  rpfus6  to  receive  goods  because  they 


are  damaged.  If  the  goods  have  been  duly 
tendered  to  the  consignee,  and  refused  by 
him,  the  owner  is  responsible  for  all  loss 
subsequent  hereto. "  (6)  Because  the  circuit 
judge  erred  in  refusing  to  charge  the  jury, 
as  requested  by  the  defendant:  "If  the 
freight  arrives  at  the  point  of  destination  in 
a  damaged  condition,  the  consignee  cannot 
elect  to  take  the  sound  portion  and  reji  the 
unsoimd  portion,  paying  freight  charges  on 
the  sound  portion  only.  But  the  consignee 
must  take  the  whole,  paying  freight  charges 
for  the  whole,  and  then  proceed  to  make 
claim  against  the  carrier  for  the  damage." 
(7)  Because  his  honor,  the  circuit  judge, 
erred  in  refusing  to  charge  the  jury,  as  re- 
quested by  the  defendant :  ''That  if  Uie  jury 
believe  from  the  evidence  that  no  damage 
was  done  to  the  powder,  but  only  the  cans 
were  damaged,  then  the  plaintiff  cannot  re- 
cover, as  the  action  is  for  damage  to  the 
powder,  and  not  to  the  cans,  and  their  ver- 
dict must  be  for  defendant  (8)  Because 
his  honor,  the  circuit  judge,  erred  In,  after 
having  given  defendant's  ninth  request  to 
charge,  as  follows:  ''The  defendant  has  in 
this  action  sued  the  plaintiff  by  way  of 
counterclaim  for  freight  charges  and  storage. 
If  YOU  find  that  these  have  been  proven,  you 
will  give  the  amount  proven  full  considera- 
tion. If  the  damages  proven  are  larger  than 
this  amount,  you  will  abate  it  therefrom. 
If  the  amount  is  larger  than  the  damages 
proven,  you  will  deduct  the  damages  proven 
from  the  amount  of  freight  and  storage,  and 
give  a  verdict  for  the  remainder  to  the  de- 
fendant,**—proceeding  to  qualify  the  same 
as  follows:  "I  don't  think  a  consignee  is 
bound  to  accept  damaged  goods,  and  pay  the 
freight  on  them,  as  a  condition  to  his  right 
of  action.  If  he  brings  his  action  and  re- 
covers the  value  of  the  goods  at  the  place  of 
destination,  I  think  probably  he  should  pay 
freight,  because  that  would  put  him  in  statu 
quOy — would  put  him  where  he  would  have 
been  if  he  had  sustained  no  injury  at  all.  If 
he  has  property  in  the  depot  which  the  rail- 
road company  refuses  to  deliver  upon  de- 
mand, he  has  the  right  to  recover  the  value 
of  the  property,  and  if  the  railroad  company 
is  a  wrongdoer,  I  don't  think  it  could  recover 
freight,  if  the  railroad  company  refused  to 
deliver  goods  to  the  consignee,  Mr.  Wil- 
liams, when  he  was  entitled  to  them,  then  Mr. 
Williams  would  not  be  bound  for  any  ex- 
pense which  was  subsequently  incurred. 
Now,  If  Mr.  Williams  was  entitled  to  any 
portion  of  it,  and  it  was  refused,  and  the 
powder  was  stored,  the  storage  was  a  wrong- 
ful act,  and  Mr.  Williams  would  not  be  re- 
sponsible for  it. "  (9)  Because  the  circuit 
judge  erred  in  charging  the  jury  as  follows: 
"I  hold  here  that  the  consignee  may  receive 
the  goods  or  not,  at  his  option.  ...  If 
a  plaintiff,  who  is  also  consignee,  brings 
his  action  against  the  railroad  company,  and 
shows  that  tiie  railroad  company  has  under- 
taken to  transport  his  property,  and  has  trans- 
ported it,  and  upon  his  demand  refuses  to 
deliver  it  to  him,  he  can  bringj  his  action 
for  the  whole  property,  or,  if  it  is  sei>arable, 
such  parts  of  it  as  he  demands  as  if  in  good 
condition." 


IM 


South  Caboliha  Supbemb  Ooubt. 


Dec.^ 


There  are  Involved  In  the  snlutloB  of  the 
appeal  here  several  serious  questions,  and  in 
our  consideration  of  them  it  may  be  necessary 
for  us  to  state  the  law  as  it  has  been  deter- 
mined  in  our  state,  bearing  upon  the  differ- 
ent branches  of  this  contention.  The  initial 
point  is  the  right  of  action  of  the  plaintiff. 
When  may  it  be  said  that  a  consignee  has  a 
right  of  action  against  a  common  carrier  for 
goods  injured  while  in  the  custody  of  the  car- 
rier? This  court  announced  in  the  case  of 
WaUingfard  v.  Columbia  A  Q.  R,  Co. .  26  8.  C. 
267,  the  following  as  the  duty  of  the  common 
carrier :  **  A  common  carrier  is  bound  to  de- 
liver the  property  which  he  undertakes  to 
transport  at  the  point  of  discbaree,  safe  and 
uninjured,  at  the  peril  of  liability,  except 
where  the  injury  has  resulted  from  some  cause 
excepted  in  a  contract,  (other  than  negli- 
gence, )  which  is  a  matter  for  defense,  the  anvi 
of  proving  which  is  upon  the  defendant.  The 
plaintiff  has  nothing  to  do  but  to  show  the  in- 
jury, and  the  defendant  becomes  at  once 
prima  facie  liable,  and  remains  so  until  he 
shows  that  said  injury  resulted  from  an  act  of 
God,  the  public  enemies,  or  from  a  cause  from 
which  he  had  exempted  himself  legally  by  a 
special  contract.**  it  would  seem  to  follow, 
therefore,  that  whenever  an  injury  has  been 
done  to  goods  while  in  the  custody  of  the 
common  carrier,  the  consignee  or  true  owner 
has  the  Tight  of  action  against  the  common 
.  carrier.  The  facts  not  controverted  here  seem 
to  establish  that  a  considerable  portion  of  400 
kegs  of  powder  were  injured,  both  in  the 
breaks  and  indentations  on  the  kegs,  and  also 
that  some  powder  was  lost  and  some  injured, 
while  in  the  hands  of  the  common  carrier. 
Just  here  it  may  be  pertinent  to  state  that 
there  is  no  change  in  the  ownership  of  goods 
when  shipped  from  one  point  to  another 
through  the  hands  of  a  common  carrier.  In 
other  words,  the  common  carrier  thereby  ac- 

auires  no  ownership  of  the  goods  shipped 
irough  his  agency.  All  the  rights  of  such 
common  carrier,  so  far  as  the  owner  is  con- 
cerned, in  such  goods,  is  a  lien  upon  such 
ffoods  for  such  freights  and  charges  as  shall 
be  due  at  the  point  of  destination.     The 

Slaintiff,  who  shipped  these  400  kegs  of  pow- 
er, owned  them  when  they  reached  Green- 
ville just  as  absolutely  as  he  did  at  Augusta, 
before  shipping  them  by  the  defendant  as  a 
common  carrier.  Ewart  v.  K&rr,  Rice,  L. 
208.  Now.  then,  if  the  defendant  injured 
plaintiff's  goods,  his  (plaintiff's)  right  of 
action  attached  the  moment  such  goods  could 
not  be  delivered  at  Greenville,  safe  and  un- 
injured. 

But  it  is  suggested  that  it  was  the  duty 
of  plaintiff  to  have  received  the  whole  4(J0 
kegs  of  powder,  paying  all  freight  charges 
thereon,  as  soon  as  the  common  carrier  an- 
nounced itself  ready  to  deliver, — to  state  the 
proposition  practically,  that  plaintiff  was 
bound  to  receive  the  400  kegs  of  powder,  al- 
though one  fourth  of  the  number  were  in- 
dented or  broken,  with  some  of  the  powder 
rendered  useless  by  reason  of  rain  or  other 
dampness,  paying  the  freight  upon  such 
property,  and  "  bill  the  railroad  for  the  dam- 
age, if  any.**  This  proposition  suggests  an- 
other difflculty  to  be  considered,  namely, 
21L.  It  A. 


that  while  a  consignee  of  property  injured  ia 
the  hands  of  a  common  carrier  has  a  right  of 
action  against  such  common  carrier,  yet  care 
must  be  taken  to  show  by  the  al  legist  ions  of 
the  complaint  what  particular  form  the  plain- 
tiff elects  to  adopt  as  the  basis  for  his  relief. 
Apt  illustrations  of  the  necessity  for  this  line 
of  action  in  the  pleading  may  be  furnished 
in  this  way:  Suppose  tne  injury  set  forth 
by  the  complaint,  in  its  allegations,  should 
only  embrace  damages  resulting  from  a  dim- 
inution in  the  quantity  received  by  the  con- 
signee ;  or  suppose  the  inlury  complained  of 
by  the  alle^tions  should  be  confined  to  dam- 
ages resulting  from  the  delay  in  the  delivery 
01  the  articles  shipped ;  or  suppose  the  al- 
legations of  complaint  asked  for  damages  for 
a  conversion  of  the  goods  of  the  shipper  by 
the  common  carrier.  In  each  of  the  instances 
the  court  would  apply  the  remedy  logically 
and  legally  applicable  to  the  cause  of  action 
adopted  by  the  plaintiff.  8hato  v.  South 
Caroiinti  A.  Co,  5  Rich.  L.  462,  57  Am.  Dec. 
768 ;  Netila  v.  South  Carolina  R,  Co.  7  Rich. 
L.  190.  62  Am.  Dec.  409 ;  JSwart  v.  Kerr,  2 
McMull.  L.  141.  In  the  case  at  bar  the  plain- 
tiff, by  the  allegations  of  his  complaint,  in 
his  flrat  cause  of  action,  has  elected  a  form 
of  action  assimilating  that  of  trover  under 
the  old  practice.  What  are  the  requisites  to 
such  an  action?  Right  of  property  and  right 
of  possession  of  personal  property  in  the 
plaintiff,  and  a  conversion  thereof  by  the 
defendant.  Does  not  the  complaint  here  con- 
tain all  these?  It  seems  to  us  that  it  does. 
Now,  this  is  sufficient  for  the  complaint,  but 
the  answer  denies  the  conversion.  It  insists 
that  it  has  been  and  is  now  ready  to  deliver 
the  property  in  question  to  the  plaintiff,  if 
he  will  pay  the  freight.  It  is  very  certain 
that,  if  the  plaintiff  really  owes  the  freight, 
he  cannot  maintain  his  right  to  relief  in  this 
form.  But  he  i  nsists  that  he  owes  the  defend  - 
ant  no  freight,  because  the  injury  wrought 
to  his  property  while  the  same  was  in  th& 
care  of  the  defendant,  as  a  common  caiTier, 
is  far  greater  tban  any  freight  charges.  This 
court  IS  relieved  of  an  extended  consideration 
of  these  propositions  of  law,  because  this 
precise  point  was  considered  by  the  court  of 
appeals  years  ago  in  the  case  of  Ewart  v. 
Kerr,  Rice,  L.  208.  and  2  McMull.  L.  141. 
and  in  that  case  it  was  decided  by  a  divided 
court  that  if  the  property  of  the  plaintiff  waa 
damaged,  while  in  the  charge  of  the  common 
carrier,  to  a  greater  extent  than  the  bill  for 
freight,  the  lien  of  the  latter  was  extin- 
guished, and  the  consignee  not  only  had  tho 
right  to  demand  the  property  of  the  carrier 
without  payment  of  freight  charges,  but  that 
such  retention  by  the  common  carrier,  after 
demand  made,  amounted  to  a  conversion,  and 
that  an  action  for  trover  would  lie. 

It  must  be  observed  that  in  order  fur  the 
principles  established  in  the  case  of  Kvcart 
V.  Kerr,  supra,  to  apply,  the  damage  to  tho 
property  while  in  the  hands  of  the  common 
carrier  must  be  equal  to  or  greater  than  the 
freight  charges.  There  was  no  evidence  es- 
tablishing this  fact  in  the  case  at  bar;  and 
the  charge  of  the  circuit  judge  in  response  to 
the  requests  to  charge  of  the  defendant  (ap- 
pellant) failed  to  place  this  essential  element 
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before  the  Juiy.  Tliis  was  a  fatal  error,  even 
If  we  uphold  the  application  of  the  conver- 
sion of  the  property  bv  the  common  carrier, 
established  by  its  refusal  to  deliver  the  prop- 
ertv,  if  part  of  the  consignment  is  Injurea, 
unless  the  whole  freight  charges  be  paid. 
But  we  feel  constrained  to  observe  that  the 
more  recent  decisions  of  the  court  of  last 
resort  in  this  state— notably  the  cases  of 
Shaw  ▼.  Bouth  Carolina  B.  Co.  and  Nettles 
V.  South  Carolina  B,  Co.,  mpra,  seem  very 
clearly  to  point  out  the  course  of  duty  in  a 
consignee  whose  property  is  injured  while 
in  the  control  of  the  common  carrier  to  be 
to  pay  all  freight  charj^es,  and  then  sue  the 
carrier  for  the  Injury  oone  him.  As  a  prac- 
tical  result,  we  cannot  see  how  the  character 
and  extent  of  injuries  to  goods  can  be  cor- 
rectly ascertained  by  the  consignee  while 
the  same  are  in  the  hands  of  the  common 
carrier,  and  hence  the  consignee  is  without 
the  proof  requisite  to  establish  his  claim  for 
such  damag^  In  order  to  know  how  much 
his  property  is  injured,  he  should  have  it  in 
his  possession  or  control.  Another  difficulty 
must  be  apparent.  It  is  that  when  goods  are 
shipped  in  larffe  quantities,  and  only  a  smaH 
proportion  Is  injured,  if  we  should  adopt  the 
views  ot  the  circuit  judge,  it  would  be  in 
the  power  of  every  such  consignee  to  refuse 


to  pay  the  freight,  then  bring  an  action 
against  the  common  carrier  for  the  goods  as 
valued  at  tibe  place  of  destination,  and  by  a 
recovery  therefor  the  common  carrier  would 
have  paid  him  a  full  profit  on  his  purchase, 
and  the  common  carrier  become  a  retail  mer- 
chant to  save  Itself  harmless  in  the  transac- 
tion. We  cannot  view  any  such  result  with 
either  complacency  or  approval. 

A  new  trial  would  be' necessary  here  upon 
an  additional  ground :  The  damages  alleged 
by  the  conversion  of  the  400  kegs  of  powder 
was  $860.  The  verdict  was  for  that  exact 
sum.  The  respondent  in  argument  insists 
that  this  could  be  accounted  K)r  by  the  jury 
balancing  the  amount  due  for  freight,  $137, 
with  the  amount  due  as  interest.  No  claim 
is  set  up  for  interest  in  the  complaint,  no 
testimony  relates  to  interest,  and  there  is  no 
direction  in  the  charge  of  the  circuit  judge 
in  relation  to  interest.  Such  being  the  facts 
in  the  "case"  on  this  point,  the  judgment  is 
erroneous. 

ThejudgtMnt  of  this  court  is  thai  thejudg- 
fnent  of  the  Circuit  Court  he  reeersed,  and  ^Mt 
the  cause  be  remanded  to  the  Circuit  Court  Jor 
a  new  trioL 

Melver,  Ch,  J,,  and  HeGowAAf  /.,  god* 

cur. 
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Hammon  G008LING  and  Wife. 


C-. 


-) 


Spedfle    performaaoe    eannot  be  en- 
fbrced  for  want  of  matuallty  of  an  agree- 


ment, reoJtlDflr  a  oonrideratlon  of  one  dollar,  to 
sell  laud  for  a  certain  price  the  completion  of 
which  rests  wholly  in  the  discretion  of  the  par- 
cbaser.  It  being*  ttipalated  that  in  case  the  har- 
gain  la  not  completed  within  a  speoifled  time  ail 
obligatlonB  express  or  Implied,  under  the  i 
ment,  shall  oeasew 

aCay7,180S.) 


HofiR.— Rights  conferred  hv  a  **refusaP*  or  "option.** 

L  The  contract  andits  vaUdUy. 
n.  Enforcement  of  option. 
m.  TransteratMUy  of  option, 

I.  The  contract  and  its  vdUdity, 
It  may  be  assumed  that  every  oootract  for  the 
nle  of  property  la  formed  by  an  offer  on  the  one 
side  and  an  acceptance  on  the  other.  More  com- 
pUcatlon  may  arise  in  the  actual  formation  of  the 
contract  than  that  simple  statement,  but  when  the 
transaction  Is  reduced  to  Its  elements  litUe  more 
wni  be  found  than  an  offer  and  an  acceptance. 
Keceaalty  or  conyenience  frequently  makes  it  de- 
sirable for  the  one  receiving  the  offer  to  have  time 
for  coneldc*Tation  or  other  purpose  before  acceik>t- 
iDg  or  rejecting  It.  The  question  whether  or  not 
iuch  time  can  be  secured  in  a  way  to  be  of  any 
value  and  If  so  how  has  caused  the  courts  great 
trouble  and  It  is  by  no  means  cooolusively  an- 
swered at  the  present  time  so  as  to  command  the 
assent  of  all  the  courts  to  one  view. 

The  early  BnifUsh  doctrine. 
Where  the  covenant  was  that  the  covenantor  In 
eonsf deration  of  a  guinea  In  hand  paid  upon  tbe 
request  and  at  the  proper  costa  of  the  covenantee 
should  execute  a  conveyance,  etc.,  the  court 
doubted  Its  ability  to  grant  specific  performance 
on  the  ground  that  the  obligation  was  not  mutual, 
but  only  on  one  party.  Bell  v.  Howard,  0  Mod.  302. 
2lL.aA. 


In  Cooke  v.  Oxiey,  8  T.  B.  068,  it  seems  to  have 
been  decided  that  an  offer  which  was  Intended  to 
be  accepted  at  a  future  time  was  of  no  avail  as  the 
basis  of  a  contract  although  there  was  nothing  to 
show  that  it  was  affirmatively  withdrawn  prior  to 
the  notification  of  acceptance. 

That  decision  has  caused  much  difficulty.  As  in- 
terpreted above  it  did  not  meet  with  approval  and 
has  been  variously  explained  and  has  been  quite 
generally  departed  from  although  receiving  some 
following.  It  Is  explained  in  Humphries  v.  Car- 
valho,  IS  East,  47,  by  the  statement  that  the  writ  of 
error  Indicated  that  the  objection  was  that  there 
was  a  proposal  of  sale  by  one  party  and  no  allega- 
tion that  the  other  party  had  acceded  to  the  con- 
tract of  sale.  But  in  the  report  of  the  case  it  is. 
distinctly  stated  that  plaintiff  aveiTed  that  he  had 
agreed  to  purchase  upon  the  terms  proposed. 

It  is  stated  In  Stevenson  v.  McLean,  L.  B.  6  Q.  B. 
Dlv.  847,  that  all  that  Cooke  v.  OxIey  affirms  is  that 
a  party  who  gives  time  to  another  to  accept  or  re- 
ject a  proposal  la  not  bound  to  wait  until  that  time 
expires  before  withdrawing  the  proposal. 

What  the  caae  actually  did  decide  is  perhaps  im- 
material at  the  present  time,  but  the  case  is  inter- 
esting for  being  partly  responsible  for  the  oonf u* 
slon  which  afterwards  enveloped  the  subject. 

Modem  views  of  the  suiigeeL 
In  dlacuBsing  the  bindlDg  effect  of  a  contraot 


fiee  also  23  L.  R.  A.  555;  24  L.  R.  A.  255,  339;  45  L.  R.  A.  479. 
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APPEAL  by  oomplalnaDts  from  a  judgment 
of  the  Circuit  Court  for  Pike  County  in 
favor  of  defendants  in  an  action  brought  to 
compel  specific  performance  of  a  ooniract  to 
sell  and  convey  land  and  minerals.    Ajfirmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Messn.  Connalljr  Sb  rerrell  for  appel- 
lants. 
MewTB.  Anjder  &  York  for  appellees. 


Holt*  C%.  «7.,  delivered  the  opinion  of  tho 
court: 

The  writing  signed  by  the  appellees, 
Goosling  and  wife,  recites'that  they  ** agree, 
in  consideration  of  one  dollar,  to  sell  and 
convey  unto  £.  H.  Sudduth,  .  •  .  with 
general  warranty  of  title,  ...  all  the 
coal  in,  upon,  and  underlying  a  certain  tract 
or  parcel  of  land,  situated  in  the  county  of 


fllflrned  by  only  one  of  the  parties,  the  Supreme 
Court  of  the  United  States  said  **there  may  be  an 
offer  to  sell  subject  to  aooeptanoe  which  will  bind 
the  person  offerlnff  and  any  other  person  until  ao- 
•ceptance.  The  same  may  be  said  of  an  optional 
purchase  upon  a  sufficient  consideration.  Butler 
V.  Thompson,  flS  IT.  S.  412, 28  L.  ed.  684. 

In  case  of  an  option  of  purchase  inserted  in  a 
lease  tiie  court  said  *Mipon  a  good  consideration 
the  lessor  bound  himself  to  sell  upon  certain  terms, 
if  the  lessee  wished  to  buy.**  It  may  be  that  this 
was  only  a  proposition  until  accepted  by  the  lessee; 
but  upon  his  acceptance  it  became  a  valid  agree- 
tnent.  It  is  not  easy  to  perceive  why  a  man  may 
not  as  well  agree  to  sell  property  upon  a  condition 
that  another  will  consent  to  buy  as  upon  any  other 
oondidon.  A  man  may  as  well  bind  himself  to 
make  a  contract  as  to  bind  himself  by  contract. 
SeBuette  v.  Muldrow,  16  OaL  (XK. 

Aeeeptamu  of  an  offtr  makm  a  eoniraeL 

The  principles  at  the  bottom  of  this  question  are 
«o  simple  that  it  is  strange  so  long  a  time  has 
elapsed  before  they  were  recognized  and  applied. 
The  early  attempts  to  get  away  from  Cooke  v.  Oz- 
ley.  3  T.  B.  668,  were  put  upon  false  grounds  and 
the  result  has  been  to  obscure  the  whole  question 
to  the  present  time.  The  first  departure  appears 
to  have  been  in  cases  where  agreements  to  sell 
were  inserted  in  leases.  In  those  cases  the  courts 
held  that  the  agreements  to  seU  Id  the  future  at 
the  lessee*8  option,  were  made  for  a  consideration, 
«md  that  tneref  ore  they  could  be  regarded  as  bmd- 
ing  and  be  enforced.  It  soon  became  the  doctrine 
that  any  agreement  to  sell  in  the  future  could  be 
enforced  if  based  upon  a  consideration,  and  the 
converse  was  also  held,  that  if  there  was  no  con- 
sideration there  could  be  no  enforcement  The 
question  of  mutuality  was  also  mixed  up  in  it  and 
it  appears  t«  have  been  thought  that  if  there  was 
CO  consideration  for  the  option  there  was  no  mu- 
tuality in  the  contract  for  sale  although  the  real 
.grounds  of  these  decisions  is  by  no  means  clear. 

After  the  fact  was  recognized  that  immediate 
acceptance  of  the  proposal  was  not  necessary  in 
order  to  make  a  binding  contract  if  the  proposal 
remained  open  the  question  began  to  be  simplified. 
After  that  the  proposal  was  no  longer  regarded  as 
the  contract.  But  an  offer  could  be  made.  This 
•could  remain  open  until  accepted,  rejected,  or 
withdrawn.  When  accepted  before  withdrawal 
«  contract  ensued  m  all  respects  similar  to  one 
which  would  have  resulted  from  an  immediate  ao- 
•ceptance  of  the  proposal. 

An  offer,  although  without  consideration,  may 
be  accepted  so  as  to  make  a  binding  contract  at 
4iny  time  before  it  is  revoked:  but  it  may  be  re- 
voked at  any  time  before  it  is  accepted,  notwlth- 
«tandiDg  it  stat-es  a  certain  time  during  which  it 
will  be  left  open.  Boston  ft  M.  B.  v.  Bartlett, 
1)Cush.»4. 

When  the  contract  has  been  made  absolute  by 
■an  assent  to  or  acceptance  of  the  undertaking,  the 
contract  becomes  mutual  and  capable  of  enforce- 
ment by  either  party.  Houghwout  v.  Boisaubin, 
18N.J.  Bq.818. 

The  aooeptanoe  of  the  proposition  at  any  time 
within  that  limited  will  constitute  a  contract,  un- 
^1  L.RA. 


less  It  Is  previously  withdrawn.  Cheney  v.  Cook,  T 
Wis.  413. 

Upon  the  acceptance  of  the  offer  the  contract 
becomes  mutual  and  binding.  Wilcox  v.  Cline,  70 
Mich.  617;  Bradford  v.  Foster,  87  Teno.  4. 

In  case  of  a  covenant  by  the  lessor  to  sell  to  the 
leasee  on  the  latter^s  making  the  election  to  buy 
and  paying  the  purchase  price,  the  court  said  if 
the  lessee  chooses  to  comply  with  the  condltionB, 
the  lessor  is  bound,  but  previously  there  is  no  mu- 
tuality of  contract.   Weston  v.  Collins,  11  Jur.  N. 

&iea 

Offer  may  he  vHthdrawru 

This  ability  to  make  a  continuing  offer  ^ras  « 
great  boon  to  the  commercial  world  at  large,  but 
was  unsatisfactory  to  the  individual  who  received 
the  offer,  because  of  its  liability  to  be  withdrawn 
just  when  it  was  of  most  value,  for  it  is  held  that 
the  offer  may  be  withdrawn  at  any  time  before  ac- 
ceptance, notwithstanding  the  fact  that  a  period  la 
named  during  which  it  will  remain  open.  Head  v. 
Dlggon.  8  Man.  ft  B.  97;  Dickinson  v.  Dodds,  L.  B. 
2  Ch.  Div.  468, 84  L.  T.  N.  S.  19.  007;  Hochster  T. 
Barucb,  6  Daly,  440;  Gordon  v.  DameU,  6  Colo.  808; 
Warren  County  School  Directors  v.  Trefethren,  10 
111.  App.  127:  Byrne  v.  Van  Tlenhoben,  L.  B.  6  GL 
P.  Div.  844. 

Thus  an  offer  to  purchase  a  house  and  to  give  the 
owner  six  weeks  to  make  a  definite  answer  may  be 
retracted  at  any  time  within  the  six  weeks,  before 
it  has  been  accepted.  Boutledge  v.  Grant,  4  Btng'. 
658. 

So  In  case  of  a  proposition  to  trade  horses.  In 
which  three  dasrs  was  given  to  one  party  to  deter- 
mine whether  or  not  he  would  trade,  the  other 
party  withdrew  his  offer  before  the  expiration  of 
the  time  and  before  it  was  accepted,  and  the  court 
said:  *'While  the  agreement  contioued  the  option 
to  one,  the  law  gave  it  to  the  other,  and  that  to 
make  a  binding  contract  the  offer  must  be  accepted 
before  it  was  withdrawn.**  Eskrldge  ▼•  Glover,  5 
Stew,  ft  P.  (Ala.)  »4, 86  Am.  Dec  844 

What  <8  an  option. 

This  liability  to  withdrawal  gave  rise  to  an  en« 
deavor  to  prevent  withdrawal  and  the  result  was 
a  contract  todependent  of  the  offer  to  sell  which  is 
Intended  to  bind  the  proposer  to  leave  the  offer 
open  (or  the  period  named. 

An  option  is  simply  a  contract  by  which  the 
owner  of  property  agrees  with  another  person  that 
he  shall  have  a  right  to  buy  the  property  at  a  fixed 
price  within  a  certain  time.  Ide  v.  Leiser,  10 
Mont  5. 

There  are,  then,  two  elements  in  an  option  con« 
tract:  First,  the  offer  to  sell  which  does  not  be- 
come a  contract  until  accepted;  second,  the 
completed  contract  to  leave  the  offer  open  for  the 
specified  time.  These  elements  are  wholly  inde- 
pendent and  cannot  be  treated  together  without 
great  liability  to  confusion  and  error.  The  offer 
must  be  considered  wholly  independent  of  theoon- 
tract  to  leave  it  open  in  determining  whether  or 
not  it  has  Itself  ripened  into  a  contract,  and  the 
question  whether  or  not  there  was  a  valid  contraot 
to  leave  the  offer  open  is  wholly  Immaterial  if  the 
offer  was  In  fact  accepted  before  it  was  with* 
drawn. 
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Pike  i^d  said  state,  containing,  by  estima- 
tion, about  one  thousand  acres,  .  .  ." 
The  conditions  of  the  above  covenant  are  the 
following:    '^That  the  party  of  the  second 

gart  be  allowed  twelve  months  from  the  date 
ereof  to  dig  upon  and  explore  said  land  for 
metals  and  minerals,  and,  in  addition  thereto, 
until  the  expiration  of  sixty  days  after  noti- 
fication by  tl\e  party  of  the  first  part  of  his 


desire  to  terminate  this  contract,  to  complete 
this  bargain,  by  paying'  for  the  said  coal 
right  one  dollar  per  acre,  or  making  such 
other  arrangements  as  may  be  satisfactory  to 
the  party  of  the  first  part;  that  until  s'uch 
payment  or  arrangements  are  made  the  party 
of  the  first  part  shall  continue  in  possession 
of  said  land  and  coal ;  and  that  in  case  pay- 
ment or  other  satisfactory  arrangement  to 


On  the  other  hand«  there  mar  be  a  cause  of  action 
upon  the  option  contract  although  the  offer  tteelf 
oevisr  rlpena  into  a  contract. 

Ab  flluBtratinff  the  separate  character  of  the  oon- 
tract  to  leave  the  offer  open  are  the  foUowlncr: 

In  an  atfreement  for  lease  there  was  iosertM  a 
farther  agreement  that  the  landlord  would,  if  re- 
•qulred  within  two  yean,  sell  the  tenant  the  fee  of 
the  land  at  a  cwtaln  price  at  the  teoant^s  option. 
The  lease  was  forfeited  by  reason  of  a  breach  of  the 
agreement  to  insure,  and  the  court  held  that  the 
agreement  to  sell  was  a  separate  agreement  and 
would  be  specifloally  enforced,  notwithstanding 
the  forfeiture  of  the  Leosa    Oreen  v  Low,  22  Beav. 

If  the  option  Is  oontained  in  a  covenant  under 
aeaU  it  seema  that  It  may  be  continued  after  the 
lease  ia  which  it  was  first  Inserted  bes  terminated. 
FroaiT  Bcby, flS U. 6. 1&  Wail. 4?b  2lL.eaflO 

I^Mt  0/  ovtion. 
f  If  a  oonsfderation  Is  paid  for  the  optloUv  the  one 
making  the  offer  cannot  lawfully  withdraw  it 
Ifeavet  t.  Burr,  8  L.  R.  A.  M,  81  W.  Y  a.  786. 
>  If  an  offer  to  sell  is  made  In  writing  and,  for  a 
valuable  oonsideration,  time  is  given  within  which 
tc  siball  stand  open  for  acceptance,  such  option  is 
irrerooable.    Bradford  v.  Foster,  87  Tenn.  4. 

Tine  offer.  If  supported  by  a  mifflclent  considera- 
UoD  li  not  subject  to  revocation  during  the  time 
apecifled.   linn  v.  McLean,  80  Ala.  880. 

Where  a  lease  is  for  two  years  with  the  privflege 
-of  purchase,  given  in  consideration  that  the  lessee 
will  pay  the  rent  and  build  a  fence,  the  agreement 
must  be  considered  as  entire,  and  the  right  to  pnr- 
efaaae  cannot  be  withdrawn  prior  to  the  expiration 
of  the  time  limited.  Souffrain  v.*  McDonald,  27 
Ind.28i. 

To  the  same  effect,  Herrman  v.  Baboock,  106 
fDd.tfL 

Bat  the  mere  acceptance  of  the  option  does  not 
constitute  a  contract  to  sell,  binding  on  the  one 
making  the  proposaL  Chicago  ft  G.  E.  S.  Co.  v. 
Dane,  «BK.:^.  240. 

Neeeuity  €f  consideration, 

Tbe  option  contract  is-  subject  to  all  the  rules 
governing  other  contracts  concerning  the  subject 
to  whiob  it  relates.  There  must  in  general  be  a 
coDfltderation  suiBoient  to  support  a  contract. 
This  is  illustrated  by  cases  in  which  there  has  t>een 
an  agreement  to  extend  the  option. 

A  pft>mise  without  consideration  to  extend  the 
ttme  for  exerdsing  an  option  to  purchase  wblcb 
had  been  given  for  a  valuable  consideration  is 
nadioii  pactum  and  will  not  prevent  the  owner 
from  withdrawing  the  option  whenever  he  sees  flt 
to  do  so.    Coleman  v.  Applegartb.  68  Md.  21. 

The  oonsfderation  for  which  an  option  to  pur- 
dwae  lands  is  given  is  exhausted  upon  the  failure 
of  tbe  bolder  to  exercise  the  rigbt  within  the  time 
limited,  and  a  contract  to  extend  sucb  option  for 
a  further  time  made  before  the  expiration  of  the 
orfgrtnal  period,  unless  supported  by  a  new  consid- 
•cracion.  is  nvdum  pactum .   Ide  v.  Leiser,  10  Mont.  6. 

Bat  if  the  agreement  is  under  seoL  a  considenu 
tfoo  is  imported  which  tbe  promisor  is  estopped  to 
^eny.    Weaver  v.  Burr,  8  L.  B.  A.  94,  81  W.  Va.  786; 
Dcmnally  v.  Parker,  6  W.  Va.  80!L 
SlI^ILA. 


8o  if  the  proposition  to  sell  is  within  a  lease  under 
seal,  tbe  contract  may  be  regarded  as  made  upon  a 
sufficient  oonsideration,  and  is  therefore  one  from 
which  the  one  making  the  offer  is  not  at  liberty  to 
recede.  WiUard  v.  Tietyloe,  76  U.  &  8  Wall.  667,  19 
L.ed.60L 

Effect  of  writing. 

The  faot  that  the  contract  is  reduced  to  writing 
adds  nothing  to  give  it  force  or  operative  effect  be> 
yond  the  time  Umited  therein  for  tbe  exercise  of 
the  option.    Coleman  v.  Applegartb,  68  Md.  21. 

But  one  who  goes  into  possesBion  under  a  parol 
agreement  that  he  may  purchase  at  any  time  with- 
in ten  years  is  not  entitled  to  a  spedUo  perform- 
j  ance,  unless  it  appears  that  he  has  made  great 
improvements,  or  has  otherwise  put  himself  in 
such  a  situation  that  it  will  be  unconscionable  to 
deprive  him  of  the  position  into  which  the  acts  of 
the  other  party  have  led  him.  Smith  v.  Taylor,  S 
Wash.  422. 

nme  and  manner  of  accepting  offer. 

In  ease  of  a  covenant  by  the  lessor  to  sell  to  the 
lessee  on  the  letter's  making  the  electlun  to  buy 
and  paying  the  purchase  price,  tbe  court  said  it  is 
a  oooditlonal  offer  by  the  lessor  and  the  condition 
must  be  observed  before  the  offer  becomes  binding. 
It  Is  a  mistake  to  apply  to  a  stipulation  of  this  kind 
the  rules  which  are  applicable  to  ordinary  con^ 
tracts  for  the  sale  of  real  estate.  From  tbe  very 
form  of  stipulation,  certain  things  must  be  done 
before  a  binding  agreement  can  arise.  Tbe  things 
required  must  be  done  in  tbe  order  of  sequence  in 
which  they  are  stipulated.  Weston  v.  Collins,  11 
Jur.  N.  &  ISO. 

There  must  be  strict  compliance  with  the  terms 
of  the  option  in  order  to  perfect  the  rights  of  the 
one  holding  It  to  enf  oroe  the  contract.  Harding  v. 
Gibbe,  125  Ul.  86. 

The  acceptance  must  be  on  tbe  terms  and  within 
the  time  spedfled.  Weaver  v.  Burr,  8  L.  R.  A.  94, 
81 W.  Va.  786;  Scbields  v.  Horbach,  80  Neb.  686. 

The  terms  of  the  provision  must  be  strictly  com* 
plied  with.  Parry  v.  Tobacco  Ins.  Co.  1  Cin.  Sup. 
Ct.  Bep.  251.'i 

The  option  mast  be  exercised  within  the  time 
limited  or  tbe  rigbt  will  be  lost.  Longfellow  v. 
Moore,  lOS  lU.  280;  Mason  v.  Payne,  47  Mo.  517; 
Carter  v.  Phillips,  144  Mass.  100;  Kemp  v.  Humph- 
reys, IS  lU.  678;  Potts  v.  Whitehead,  20  N.  J.  Eq.  66$ 
Vassault  v.  Edwards,  43  Cat  458. 

A  limitation  of  time  for  which  a  standing  offer 
Is  to  run  is  equivalent  to  the  withdrawal  of  the 
offer  at  the  end  of  tbe  time  named.  Longworth  v* 
Mitchell,  S6  Ohio  St.  834. 

If  no  time  is  stated,  tbe  offer  will  remain  open  a 
reasonable  time  unless  withdrawn.  Stone  v.  Har- 
mon, 81  Minn.  512;  Larmon  v.  Jordan,  66  UL  204( 
FitEpatrick  v.  Woodruff,  96  N.  Y.  666;  Catlin  v. 
Green,6N.  7.S.R.866. 

Time  is  of  the  essence  of  the  contract.  Stem- 
bridge  V.  Stembridge,  87  Ky.  91. 

So  an  offer  by  a  vendor  to  a  vendee  to  repurchase 
at  a  stated  price  within  a  certain  time  at  the  option 
of  the  vendee  will  not  be  good  beyond  the  tima 
Bpeoifled.    Magoffin  v.  Holt,  1  Duv.  95. 

And  the  right  of  a  tenant  to  purchase  must  ba 
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complete  this  bargain,  as  aforesaid,  shall  not 
be  made  in  the  time  above  specified,  and  un- 
til the  expiration  of  sixty  days  after  notice, 
as  aforesaid,  then  all  obligations,  express  or 
implied,  under  this  agreement,  shall  cease, 
ana  neither  party  shall  have  any  claim,  ei- 
ther in  law  or  equity,  on  the  other,  by  vir- 
tue of  this  agreement." 
This  action  by  the  appellants,  Litz  and 


Jamison,  who  are  assignees  of  Budduth.  I» 
to  compel  a  specific  performance  by  €k)o^lin^ 
and  wire.  Such  an  action  lies  when  the  legal 
remedy  is  inadequate,  and  resort  to  it  {» 
necessary  to  furnish  a  more  exact  measure  of 
Justice.  Reciprocity  of  obligation  is,  how- 
ever, essential  to  the  validity  of  a  contract ;. 
and  it  is  a  general  rule  that,  in  order  to  be- 
binding  upon  or  enforceable  by  one  party. 


exeroteed  within  the  Qwoifled  time.  Peffflrv.Wls- 
den,  16  Beav.  280. 

If  leasee  have  an  option  to  purchase  within  a 
given  time,  the  option  must  be  ezerotoed  within 
the  time  specified  to  entitle  them  to  apeolfio  per- 
f ormsDoe.    Banelaffh  v.  Melton,  10  Jur.  N.  8. 114L 

So  an  option  to  purohaae  within  a  slven  time  an 
estate  which  has  been  sold  for  payment  of  debts 
must  be  ezerdsed  strictly  accordinar  to  the  time 
limited.    Barrell  V.  Bablne,  1  Yern.  MO. 

So  the  light  of  pre-emption  most  be  exerdaed 
within  the  time  specified.  Master  v.  Willoughby, 
tBrcP.aSii. 

If  an  option  is  given  by  will  to  one  to  bay  a  por- 
tion of  the  estate  at  a  given  price.  If  taken  within 
a  certain  time,  the  right  terminates  with  the  ezpl- 
ratioD  of  that  time.  Brooke  v.  Qarrod,  8  Kay  ft  J. 
606,S7L.J.Ch.»6. 

And  an  option  to  purchase  a  decedent*B  estate 
oannot  be  enforced  after  the  expiration  of  the 
time  limited.   Dawson  v.  Dawson,  8  Sim.  MA. 

The  time  does  not  begin  to  run  against  a  pre- 
emptioner  until  the  price  is  communicated  to  him. 
Ulford  V.  Powys  Keck,  80  Beav.  SOS. 

In  case  of  a  pre-emption,  the  time  begins  to  run 
only  when  the  one  having  the  right  la  placed  in  a 
position  to  exercise  his  option.  Austin  v.  Tawney, 
L.  U.  2  Ch.  14a 

But  it  has  been  held  that  a  short  delay  for  which 
a  reasonable  excuse  la  given  will  not  defeat  the 
ilgbt    Page  V.  Hughes,  2  B,  Men.  480. 

The  option  gives  no  Interest  in  the  lands  and  the 
owner  of  it  cannot  by  taking  posBession  acquire  a 
right  to  have  the  land  conveyed  to  him,  unless  he 
complies  with  the  conditions,  fiostwiok  v.  Hess, 
80 111.188. 

If  the  lease  is  renewed  by  a  holding  over  the 
time  will  not  be  limited  to  the  duration  of  the  first 
term.    D*Arras  v.  Keyser«  28  Pa.  240. 

TkM  for  performance^ 

It  has  been  held  that  the  one  having  the  option 
must  not  only  signify  bis  intention  to  accept  with- 
in the  time  limited,  but  must  pay  or  tender  the 
price.  Weaver  v.  Burr,  8  L.  B.  A.  04,  81  W.  Ya. 
786. 

And  of  course  performance  within  the  time  lim- 
ited may«be  made  a  condition,  but  In  the  ab- 
sence of  such  stipulation  it  is  held  that  time  Is  of 
the  essence  of  the  contract  as  relates  to  the  option, 
but  is  not  necessarily  so  as  regards  the  perform- 
ance.   Smithes  App.  00  Pa.  474. 

If  time  of  payment  is  not  made  a  condition  of 
the  acceptance,  it  is  not  of  the  essence  of  the  oon- 
tract  and  the  option  may  be  accepted  so  as  to 
make  a  contract  without  a  tender  of  payment. 
Watson  V.  Coast,  36  W.  Ya.  468. 

After  acceptance  either  party  has  a  reasonable 
time  in  which  to  perform  his  contract.  Hough- 
wout  V.  Boisaubin,  18  N.  J.  Bq.  818. 

Unless  otherwise  provided,  the  deed  is  to  be  de- 
livered und  payment  made  simultaneously.  C3ark 
V.  Gordon,  86  W.  Ya.  786. 

So  the  fact  that  the  donor  is  not  ready  at  the 
time  will  relieve  the  donee  of  the  necessity  of  per- 
f ormin  ar  within  the  time.    Barrett  v.  McAllister,  88 
W.Ya,7B8ii 
81L.R.A. 


JUtraetUmof  Qfsr. 

Different  views  are  taken  In  this  country  and  Id- 
England  as  to  what  Is  neceasary  to  retract  an  offer. 
Here  it  has  been  held  that  to  constitute  a  valid  re- 
traction it  must  be  communicated  to  the  other 
party  before  he  has  accepted.  Weaver  v.  Burr.  8- 
L.  B.  A.  94,  81  W.  Ya.  788. 

In  Dickinson  v.  Dodds,  K  B.  2  Oh.  Dlv.  488,  It  1» 
said  that  there  is  neither  principle  nor  authority 
for  the  proposition  that  there  must  be  an  ezpresa 
and  actual  withdrawal  of  the  offer,  or  what  is- 
called  a  retraction.  It  must,  to  constitute  a  oon> 
tract,  appear  that  the  two  minds  were  at  one  at 
the  same  moment  of  time,-  that  is  that  there  wa» 
an  offer  continuing  up  to  the  time  of  acceptance. 
If  there  was  not  such  a  continuing  offer,  then  the 
acceptance  comes  to  nothing.  The  person  having- 
the  option  cannot  make  a  binding  contract  by  ac- 
cepting the  proposition  after  he  knows  that  the* 
person  who  has  made  the  offer  has  sold  the  proi>- 
er|y  to  some  one  else. 

Eftct  of  ponemion  under  option. 

Possession  by  a  tenant  under  a  lease  giving  » 
right  to  purchase  is  notice  to  subsequent  purchas- 
ers of  such  right  Daniels  v.  Davison,  10  Yes.  Jr.. 
240. 

n.  Enforeement  of  optinn. 

Faflnre  to  recognize  the  independent  character 
of  the  contract  to  leave  the  offer  open  and  the  at- 
tempt to  treat  the  whole  transaction  as  one  con- 
tract has  resulted  in  much  confusion  of  thought.. 
The  relief  usually  sought  Is  a  spedflo  enforcement 
of  the  offer  to  seU.  So  far  as  the  reported  casev 
show  there  has. universally  been  an  acceptance  or 
the  offer  before  its  formal  withdrawal  and  there- 
fore a  completed  contract  which  could  be  enforced. 

The  language  of  the  courts  must  therefore  be 
read  in  the  light  of  that  fact  and  be  regarded  ar 
surplusage  so  far  as  It  tends  to  hold  that  if  the 
offer  was  formally  withdrawn  before  It  was  ac- 
cepted the  contract  would  still  to  specifically  en-^ 
forced. 

For  after  the  option  has  been  ezerdsed  and  the 
conditions  performed,  ft  is  too  late  for  the  grantor 
to  recede  from  his  offer.  Perkins  v.  Hadaell,  6a 
111.210. 

And  the  refusal  of  the  vendor  to  accept  the  pur- 
chase  money  will  not  destroy  the  mutuality  so  as. 
to  prevent  specific  performance.  Oorson  v.  Mul- 
vany,  40  Pa.  100. 88  Am.  Deo.  486. 

Consequently  all  attempts  of  the  vendor  to  with- 
draw after  being  notified  of  acceptance  are  merely 
breaches  of  an  existing  contract  the  performance 
of  which  may  be  specifically  enforced.  But  if  be- 
fore receiving  such  notice  the  vendor  notifies  the- 
vendee  of  his  withdrawal  of  the  offer  it  Is  difllcult 
to  see  how  there  can  be  specific  performance  of 
the  contract  which  has  never  been  completed.. 
Notwithstanding  the  ezlstenoe  of  a  valid  contract 
not  to  withdraw.  If  there  is  a  withdrawal  the  court 
before  enforcing  the  contract  to  seU  would  have  to. 
either  make  a  contract  to  enforce  or  compel  the 
vendor  to  make  It  This  might  be  done  if  there 
were  distinct  grounds  for  equitable  Jurisdictloik 
and  no  adequate  remedy  at  law  by  reason  of  thei 
>  vendor^  Insolvency  or  some  other  cause.    Other^ 
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It  must  be  80  as  to  both.  This  is  the  very 
essence  of  it.  The  act  to  be  done  upon  the 
one  hand  need  not  necessarily  be  simultaneous 
with  the  consideration  paid  or  to  be  paid 
upon  the  other,  but  it' is  elementary  that 
mutuality  of  obliftation  is,  in  general,  neces- 
sary to  uphold  a  contract.  If  one  agrees,  at 
the  option  of  another,  to  convey  to  him  land 
at  a  certain  price,  and  the  consideration  is 


unexecuted,  such  an  agreement  is  not  enforce- 
able, because  it  rests  altogether  with  one 
party  whether  it  shall  be  carried  out.  There 
is  no  mutuality  of  obligation  in  it.  A  mere 
naked  option  to  one  party,  where  no  advan- 
taee  or  disadvantage,  necessary  as  a  consider- 
ation to  support  a  contract,  moves  between 
the  parties,  is  not  enforceable.  It  is  a  nudum 
pactum^  because  there  is  not  a  legal  obliga- 


wlse  It  to  hardly  within  equity  JurtodiotlOQ.  But 
the  language  of  the  opinions  is  broad  enough  to 
suggest  the  enf  oroement  of  a  contract  whioh  has 
never  been  made. 

JDnf oreemeiit  cf  cofOroA  not  io  wiXMiraw, 
In  Hall  V.  Center,  40  GaJ.  66,  an  option  to  purchase 
was  inserted  in  a  lease  and  the  court  said:  '^Why 
may  not  an  option  to  purchase  be  sold?  If  the 
owner  of  the  estate  has  fairly  made  a  oontmot  for 
a  eufflcient  consideration  received  by  him,  by 
which  contract  he  has  himself  stipulated  that  an- 
other peraon  may,  at  the  option  of  the  latter,  re- 
ceive a  conveyance  of  the  estate  upon  the  payment 
or  tender  of  a  fixed  sum  within  a  priven  time,  what 
prtnciple  of  equity  is  violated  by  making  the 
owner  comply  with  his  contract? 

In  Watts  V.  Kellar,  66  Fed.  Bep.  1,  the  court  said: 
**An  option  to  buy  or  sell  land,  more  than  any 
other  form  of  contract,  contemplates  a  spedflc 
performance  of  its  terms;  and  it  is  the  right  to 
have  them  specifically  enforced  that  imparts  to 
them  their  naefulness  and  value.  An  option  to 
hay  or  sell  a  town  lot  may  be  valuable  when  the 
party  can  have  the  contract  specifically  enforced, 
but.  If  he  cannot  do  this,  and  must  resort  to  an  ac- 
tion at  law  for  damages,  his  option  in  moet  cases 
will  be  of  little  or  no  value.  No  man  of  any  ezpe- 
ifeooe  in  the  law  would  esteem  an  option  on  a  law- 
rait  for  an  uncertain  measure  of  damages  as  of 
any  value.  The  modem,  and  we  think  the  sound, 
doctrine  is  that  when  such  contracts  are  free  from 
fraud,  and  are  made  upon  a  suiBoient  consldera* 
tioo,  they  impose  upon  the  makers  an  obligation 
to  perform  them  specifically,  which  equity  will  en- 
foro&" 

niere  was  nothing  in  those  cases,  however,  to 
ilKnr  that  the  oontraot  had  not  been  completed. 

SnforetmBnl  of  computed  contract. 

'RtB  general  rule  now  is  that  a  oompleted  con- 
tract may  be  specifically  enforced  even  though  it 
ortginated  in  an  offer  whioh  remained  open  some 
time  before  acceptance. 

On  acceptance,  the  contract  becomes  absolute 
and  matoal  In  its  obligations  and  may  be  specifi- 
cally enforced.  Frne  v.  Houghton,  6  Oolo.  318; 
Herrman  t.  Babcock,  lOB  Ind.  4BL 

Tlie  porchaser  may  enforce  the  contract  when 
be  has  accepted  the  olter  and  tendered  the  price. 
0reen  v.  Richards,  £8  N.  J.  Bq.  88. 

An  option  oontract  is  enforceable,  if  the  option  is 
ezercdaed  according  to  its  terms.  Fessler^s  App. 
»Pa.48S. 

Or  an  aotlon  will  lie  for  its  breach.  Terkes  v. 
Bie]uunta,U»Pa.8M. 

AJtbougrh  the  olTer  Is  unilateral  if  accepted  with- 
tn  the  time  specified,  it  becomes  mutually  obliga- 
tory and  can  be  specifically  enforced  against  either 
party  in  favor  of  the  other.   Linn  v.  McLean,  80 


If  the  owners  of  adjoining  land,  when  building  a 
divfalon  fence,  agree  tliat  if  the  fence  is  not  on  the 
line  the  one  who  obtains  more  than  his  share  of 
the  tend  may,  after  oleartog  it  up,  purchase  the 
extra  amount  at  its  present  value,  the  agreement 
may  toe  specifically  enforced  after  he  has  exercised 
hii  option  and  tendered  the  purchase  price.  Qftl- 
ancfalni  v.  Branstetter,  84  CaL  240. 
21URA. 


In  a  case  where  want  of  mutuality  was  alleged 
as  a  defense  to  a  contract  to  convey  land  to  a  rail- 
road in  consideration  that  it  build  its  road  to  a 
oertam  pomt,  after  the  road  was  built  the  court 
said:  **The  q uestion  is  not  distinguishable  in  prin- 
ciple from  an  oifer  to  sell  coupled  with  an  option 
reserved  to  the  other  party  of  saying  whether  or 
not  he  will  purchase.  Until  there  Is  an  accept- 
ance there  is  no  sale;  and  until  the  offer  is  accepted 
it  may  be  withdrawn  by  the  offerer,  if  there  is 
nothing  else  in  the  tnuutaotlon.  If,  however,  the 
offer  is  accepted  within  the  agreed  time,  then  the 
oontract  is  complete  and  neither  party  can  with- 
draw without  the  consent  of  the  other;  and  a  con- 
tract thus  made  is  a  proper  subject  for  specif  o 
pert ormanoe.**  Wiiks  v.  Gtoorgia  Pac.  B.  Ck>.  79  Ala. 

What  i»  an  aceeptanoe* 

A  contract  to  sell.  If  within  a  year  the  purchaser 
hasits  proposed  railroad  completed  across  the  land 
and  has  paid  the  purchase  money,  becomes  en- 
forceable when  possession  has  been  taken  and  the 
railroad  completed;  and  that  being  a  sufQcloDt  per- 
formance to  show  an  acceptance  of  the  option,  the 
payment  of  the  purchase  money  within  the  year 
then  becomes  immateriaL  Byeis  v.  Denver  Orule 
a  Go.  18  Oolo.  662. 

The  bringing  of  the  ^sult  makes  the  remedy  mu- 
tuaL  Ives  v.  Hazard,  4  B.  L  26,  07  Am.  Dec  600 ; 
Bstes  V.  Furlong,  60  IlL  289. 

When  t-he  contracts  come  into  equity  to  be  en- 
foroed  they  cease  to  be  unilateral,  for  upon  filing 
the  bill  the  party  who  was  before  unbound  puts 
himself  under  all  the  obligations  of  the  contract. 
By  his  own  act  he  makes  the  contract  mutual  and 
the  other  party  Is  enabled  to  enforce  it.  Hicbards 
V.  Green,  28  N.  J.  Bq.  686;  Woodruff  v.  Woodruff, 
44N.J.Eq.849. 

The  filing  of  a  bill  for  specific  performance  and 
offer  to  pay  the  stipulated  price  is  a  sufBclent  com- 
pliance with  the  terms  of  an  offer  of  sale  contained 
In  the  lease  to  justify  a  specific  performance. 
MaughUn  v.  Perry,  86  Md.  85& 

NeeeuUyfor  a  consideration. 

Many  of  the  courts  in  enforcing  a  oompleted 
oontract  base  the  decision  upon  the  ground  that 
there  was  a  consideration  for  the  oontract  to  leave 
the  offer  open  and  that  therefore  there  Is  an  en- 
f  oroeable  oontraot 

Where  an  owner  of  land  gives  another,  for  a  suf- 
ficient consideration,  an  option  or  privilege  to  pur- 
chase the  land  within  a  given  time  in  writing,  with 
full  knowledge  of  the  fact  that  he  is  bound  and  the 
other  is  not,  it  is  such  a  contract  as  will  be  enforced 
in  equity  at  the  instance  of  the  party  holding  the 
option.    Johnston  v.  Trlppe,88  Fed.  liep.  680. 

Bqulty  will  enforce  although  the  remedy  is  not 
mutual,  provided  the  contract  is  shown  to  have 
been  made  upon  a  fair  consideration,  or  if  it  forms 
part  of  a  lease  or  agreement  that  may  furnish  a 
consideration  for  it.  Schroeder  v.  Gemelnder,  10 
Nev.866. 

An  optional  agreement  to  convey  without  any 
covenant  or  obligation  to  accept  the  purchase  and 
without  any  mutuality  of  remedy  will  be  enforced 
in  equity  if  it  is  made  upon  proper  consideration 
or  forms  part  of  a  lease  or  other  oontraot  between 
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tion  upon  each  side  to  perform.  Smith  t. 
Cancer,  88  Kv.  867 ;  Bank  of  I/misviUs  ▼. 
Baumeister,  87' Ky.  6.  If  the  contract  for  an 
option  to  purchase  real  estate  at  a  certain 
price  within  a  certain  time  be  based  upon  a 
sufficient  consideration,  which  may  consist, 
of  course,  either  in  an  advantage  moving  to 
the  one  party  or  a  disadvantage  to  the  other, 
tlien   it  is  enforceable;   but  where  a  mere 


naked  option,  destitute  of  consideration,  is 
given  to  one,  it  is  not  enforceable,  because 
there  is  no  mutuality  of  right  and  remedy. 
To  enable  either  party  to  compel  a  specific 
execution  the  contract  must,  as  a  general 
rule,  be  mutually  binding  upon  both  pnrties. 
In  Boucher  v.  ydnlntskirk,  2  A.  E.  Marsh. 
845,  the  former  leased  in  writing  from  the 
latter  certain  lands,  and  a  clause  was  inserted 


the  parties  that  may  be  the  trae  consiaeratlon  for 
It^  Hawralty  v.  Warren,  18  K.  J.  Eq.  U8, 00  Am. 
Dec.  618. 

The  option  may  be  enforced  If  inserted  In  a  lease. 
Be  Hunter,  1  Edw.  Ch.1,  0  L.  ed.  87;  Kerr  v.  Purdy, 
60  Barb.  24,  61  N.  Y.  6S»;  Btansbnry  v.  Fringer,  11 
GUI  &  J.  149. 

In  Oooper.v*  Penn,  21  OaL  404,  the  court  In  enf  oro- 
tng  the  rule  of  mutuality  to  justify  speclflc  per- 
formance sasrs,  *Mhat  a  lessee  may  enforce  a  con- 
tract to  renew  a  lease  which  would  not  be  enforced 
against  him,  but  that  this  results  from  the  prior 
lease  and  the  nature  of  the  contract  itself  and  can 
hardly  be  regarded  as  an  exception  to  the  rule.** 

An  option  for  an  extended  lease  may  be  exer- 
olsed  so  as  to  entitle  the  lessee  to  specific  perform- 
ance.   Hersey  v.  Giblett,  18  Beav.  174. 

Specific  performance  may  be  decreed  of  an  agree- 
meot  to  grant  a  renewal  of  a  lease  at  the  option  of 
the  lessee.    Moss  v.  Barton,  L.  R.  1  Eq.  474. 

In  each  of  the  above  cases  the  actual  ground  for 
enforcement  was  un  acceptance  before  withdrawal 
to  as  to  constitute  an  enforceable  contract,  but  the 
false  ground  of  consideration  for  the  option  has 
misled  other  courts  into  making  wrong  decisions. 

Thus  an  agreement  to  sell  land  at  a  certain  price 
**the  refusal  to  run  sixty  days,**  although  accepted 
within  that  time  was  held  unenforceable  In  Bean  v. 
Burbank,  10  Me.  418, 88  Am.  Dec  681«  for  want  of  a 
consideration. 

Speclflc  performance  wiH  not  be  decreed  if  it  was 
left  optional  with  the  purchaser  to  take  or  not. 
Woodward  v.  Harris,  2  Barb.  442. 

Where  a  testator  directed  that  after  his  death  a 
certain  person  should  be  entitled  to  purchase  his 
estate  for  a  certain  number  of  pounds  less  than 
any  other  purchaser  would  give  for  it,  the  court 
refused  specific  performance  at  the  suit  of  the  de» 
visee  partly  on  the  ground  of  want  of  considera- 
tion.   Bromley  v.  Jefferles,  2  Vem.  418. 

So  speclflc  performance  of  a  contract  to  sell  at 
the  lessee^s  option,  which  had  been  inserted  in  a 
lease,  was  refused  in  Boucher  v.  Yanbuskirk,  2  A. 
K.  Marsh.  846,  on  the  ground  of  want  of  mutuality; 
but  there  is  no  evidence  in  the  case,  except  the 
presence  of  a  seal  to  the  instrument,  that  any  oon- 
slderatiou  was  given,  even  for  the  lease. 

So  it  was  held  that  an  option,  unless  upon  some 
other  consideration  or  under  seal,  is  not  valid  for 
want  of  consideration.  Faulkner  v.  Hebard,  28 
Vt.  462. 

But  that  may  be  explained  by  the  fact  that  an 
option  for  the  purchase  of  land  which  has  been 
extended  for  an  additional  period  without  consid- 
eration, whUe  void  as  an  option,  is  good  as  a  con- 
tinuing ofTer  to  sell,  and  if  accepted  and  a  tender  of 
the  purchase  price  is  made  before  the  ofTer  Is  with- 
drawn, a  contract  is  completed  which  may  be 
speciflcally  enforced.    Ide  v.  Leiser,  10  Mont.  6u 

Tbe  difficulty  which  the  consideration  doctrine 
has  caused  to  the  courts  is  illustrated  by  House  v. 
Jackson  (Or.)  April  24, 1808.  In  which  case,  when 
notified  that  the  lessee  accepted  the  proposal  to 
purchase  the  lessor  refused  to  execute  a  deed,  and 
the  court  said:  **If  no  consideration  for  the  option 
exists  it  may,  upon  notice  to  the  other  party,  be 
withdrawn  at  any  time  before  acceptance.  In  the 
case  at  bar  the  option  is  not  binding  on  the  lessor 
21L.R.A. 


unless  some  consideration  existed  at  the  time  the 
contract  was  executed.**  And  the  court  then  pro* 
needed  to  examine  into  the  question  of  the  exist* 
ence  of  a  consideration  and  found  that  one  did 
exist,  and  enforced  the  contract  on  that  ground, 
when  it  had  distinctly  stated  that  the  offer  could 
only  be  withdrawn  before  acceptance  and  the 
case  showed  an  acceptance  before  withdrawaL 
The  difficulty  is  also  illustrated  by  Lite  v.  Gooslinir 
and  Graybill  v.  Brugh,  in  both  of  which  there  ap- 
pear to  have  been  accepted  proposals  making 
complete  enforceable  contracts,  enforcement  of 
which  was  refused  because  there  was  no  considera- 
tion for  the  option. 

Enforetment  agcHnA  tMrd  permnL 

11  a  third  person  purchases  the  property  with 
notice  of  the  option,  he  may  be  compelled  to  con- 
vey to  the  one  in  whose  favor  the  option  was. 
Lazarus  v.  Heilman,,ll  Abb.  N.  G.  98;  Boss  v. 
Parks,  U  L.  R.  A.  148, 88  Ala.  158. 

If  after  the  contract  has  been  perfected  by 
acceptance,  a  third  party  purchases  from  the 
vendor  with  notice  of  the  contract,  he  may  be  com- 
pelled to  convey  to  the  one  in  whose  favor  the 
contract  was.  Haughwout  v.  Murphy,  22  N.  J, 
Eq.681. 

Where  there  Is  a  valid  option  and  the  one  making 
tbe  offer  sells  to  a  third  person  within  the  time,  the 
holder  of  tbe  option  may  file  a  bill  against  both  for 
a  conveyance  of  the  land  to  himself.  Barrett  t. 
McAllister,  88  W.  Ya.  TSSL 

No  rOi^  prior  to  aaeeptanoe* 

Where  no  consideration  is  given  fOr  the  option^ 
the  court  will  not,  prior  to  the  election  of  its 
owner  to  take  the  property,  enjoin  its  sale  to  other 
parties.   Peacock  v.  Deweese,  78  Ga.  670. 

Tbe  action  for  speclflc  performance  cannot  be 
maintained  against  the  one  having  tbe  option  an* 
til  it  is  exercised.    Barker  v.  Gritier,  86  Kan.  46BL 

Tlie  eontftMt  mtiaC  he  «peo^l& 
A  clause  providing  that  the  landlord  shall  not 
sell  the  land  without  first  having  given  the  tenant 
the  privilege  of  purchasing  it  upon  such  terms  and 
at  the  same  price  as  any  other  person  or  purchaser 
might  have  offered  therefor.  Is  not  definite  enough 
to  Justify  specific  performance.  Hayes  v.  O^firiea 
au.)  June  22, 1801;  Buckmaster  v.  Thompson,  86  N« 
Y.668. 

A  covenant  in  a  lease  that  If  the  premises  are  for 
sale  at  any  tune  the  lessee  shall  have  the  refusal  of 
them  cannot  be  enforced,  even  after  the  price  1» 
fixed  by  a  sale  to  a  third  person.  Fogg  v.  Price,  14fr 
618. 


Actum  for  breaeh  of  opUon  contrast. 

There  must  be  a  consideration  given  for  the  re- 
fusal to  sustain  an  action  for  its  breach.  Burnet 
V.  Bisoo,  i  Johns.  286. 

BfeetcifovtIontorepuaiaU, 
If  the  contract  gives  the  purchaser  a  certain 
time  within  which  he  may  repudiate  his  bargain,  it 
will  not  be  speciflcally  enforced  in  favor  of  either 
party.   Glass  v.  Bowe,  108  Mo.  6UL 
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Id  the  contract  tbat,  if  Boucher  should  pay 
%  certain  price  per  acre,  then  Yanhuakirk 
should  oonvej  that  much  land  to  him ;  and 
it  was  held  that  Boucher  could  not,  by  tender- 
ing a  certain  sum  to  Yanbuskirk,  compel  a 
conveyance  of  so  much  of  the  land  as  the 
money  tendered  would  have  paid  for  at  the 
8lipulat«d  price,  because,  by  the  making  of 
&e  contract,  he  put  himself  under  no  ooli- 
gation  to  purchase  the  land.  There  was  no 
mutuality  of  obligation.  It  was  left  al- 
together to  Boucher's  election  whether  he 
would  become  the  purchaser  of  anj  of  the 
land.  In  the  case  now  presented,  it  rested 
alogether  with  the  appellants  whether  they 
would  complete  the  bargain  b^  paying  the 
The    writing    provides 


stipulated    price. 


''that  in  case  payment  or  other  satisfactory 
arrangement  to  complete  this  bargain  as 
aforesaid  shall  not  be  made  in  the  time  above 
specified,  and  until  the  expiration  of  sixty 
days  after  notice  as  aforesaid,  then  all  obli- 
gations, express  or  implied,  under  this  agree- 
ment, shall  cease."  The  appellees  could  not 
have  maintained  an  action  to  enforce  the 
execution  of  the  agreement,  because  it  was 
left  to  the  other  party  to  choose  whether  he 
would  take  it  by  pa;^ing  for  it ;  and.  there 
being  no  mutual  obligation  to  perform  the 
contract  is  not  enforceable.  The  cases  of 
Allen  V.  Roberts,  2  Bibb,  98,  and  Jones  v. 
JfobUi  8  Bush,  694,  also  support  this  view  of 
the  law. 
Judgment  affirmed. 


EDL  TnauferdMUty  o/  option. 

The  cation  Is  aasiffDable.  Perkins  v.  Hadsell,  80 
Dl.  2)«. 

If  the  option  is  given  for  a  oonsideration  It  may 
be  8»iffned  before  It  te  axerolsed,  ond  the  osBlerDee 
may  make  the  election  and  eof  oroe  the  contract. 
House  y.  Jackson  (Or.)  April  24, 1898. 

A  ooveoant  In  a  lease  givlnir  an  option  to  pur- 
Gl3fle  runs  with  the  land.  Laffan  y.  Naglee,  •  GaL 
682.  "^  Am.  Bee.  678. 

If  taisened  In  a  lease,  th^  option  may  be  trans- 
ferred to  an  assiiniee  of  the  lease  and  enforced  by 
him.  Napier  v.  Darllnffton,  70  Pa.  64;  Kerr  v.  Bay, 
U  Pa.  112, 68  Am.  Deo.  6S6. 

A  stipulation  to  convey  at  the  lesaee^s  option.  In- 
serted In  %  lease,  which  Is  based  on  a  valuable  oon- 
i-Vteiatlon,  Is  blodlnfir,  and  the  option  may  be 
craosferred  or  mortgaged  by  its  owner.  Bank  of 
LooiavUle  V.  Baumelster,  87  Ky.  6L 


The  option  to  purchase  contained  In  a  lease  when 
exercised  is  subject  to  the  lien  of  a  judgment.  Ely 
V.  Beamont,  6  Serg.  &BLVU, 

The  right  will  not  go  to  the  heir  If  not  exercised 
by  the  ancestor.    Sutherland  v.  Parkins,  76  Bl.  888^ 

A  transfer  of  a  ritfht  In  an  option  which  has  been 
obtained  for  a  valuable  consideration  is  a  sufficient 
consideration  to  uphold  a  promissory  note.  Hanoa 
y.  Ingram,  03  Ala.  482. 

The  death  of  the  vendor  will  not  defeat  the 
right  of  election,  but  if  the  election  is  not  exercised 
the  land  will  go  to  the  bein  if  It  iSi  the  proceeds 
will  be  personalty.  Ripley  v.  Waterworth,  7  Yes. 
Jr.  496,  citing  Bouglaas  v.  Wbitmore. 

After  death  of  lessor  the  rent,  before  the  election 
to  purchase,  goes  to  the  heir,  afterwards  to  the 
personal  representative.  Townley  v.  Bedwell,  U 
Yes.  Jr.  SOL  H.  P.  F. 


VIRGINIA  SUPREME  COURT  OP  APPEALS. 


liOalB  H.  GRATBILL  et  al.,  AppU., 

9. 

E.  J.  BRUGH. 


-Va.. 


Is  Wajit  of  matnalitjr  will  prevent  spe- 
cillc  performance  ng^alnet  the  vendor 
of  »  eontraet  to  eonvey  land  which  is 
Dot  signed  by  the  vendee  and  is  without  consider- 
ation, although  reciting  a  consideration  of  one 
dollar  which  was  never  paid,  and  which  expressly 
states  that  there  shall  be  no  obligation  on  the 
vendee  unless  within  ten  months  he  pays  one 
third  of  the  purchase  money. 

2.  A  eontraet  to  sell  land  will  not»  in 
tbe  stbsence  of  fraud,  be  enforced* 
free  from  tbe  wife's  duwer  interest,  against  one 
whose  wife  has  not  signed  it,  but  upon  hearing 
of  It  Immediately  notifies  the  vendee  of  a  refusal 
to  be  bound  by  it. 

(April  20,  1898.) 

APPEAL  by  defendants  from  a  decree  of 
tbe  Circuit  Court  for  Botetourt  County  in 
favor  of  plaintiff  in  a  suit  to  compel  the  spe- 
cific performance  of  a  contract  to  sell  real  es- 
tate.   Reversed, 

Tbe  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs,  Edmund  Pendleton  and  £•  Mor- 
i^an  Pendleton,  f oi  appellants : 

siuaA. 


Unilateral  or  option  contracts  are  not  favored 
in  equity  and  tbe  want  of  mutuality  of  obliga- 
tion and  risk  may  generally  be  urged  as  a  bar 
to  their  specific  enforcement. 

2  Warvelle,  Vendors,  p.  769. 

Equity  always  requires  an  actual  considera- 
tion and  permits  tbe  want  of  it  to  be  shown 
notwithstanding  the  seal  and  applies  the  doc- 
trines to  covenants,  settlements,  and  executory 
agreements  of  eveiy  description. 

1  Pom.  Eq.  §  883. 

In  order  to  enforce  the  specific  performance 
of  a  contract  it  is  essential  that  it  must  be 
upon  a  valuable  consideration,  and  a  seal  does 
not  for  this  purpose  import  a  valuable  con- 
sideration. 

8  Pom.  Eq.  g  1298. 

In  respect  to  voluntary  contracts,  or  such  as 
are  not  founded  in  a  valuable  consideration, 
courts  of  equity  do  not  interfere  to  enforce 
them  as  against  the  party  himself  or  as  against 
volunteers  claiming  undier  him. 

Story,  Eq.  §  706a;  Duval  v.  Bibb,  4  Hen.  & 
M.  116,  4  Am.  Dec.  506. 

The  $1  stated  in  the  option  as  the  considera- 
tion is  admitted  by  the  plaintiff  never  to  have 
been  paid. 

The  court  below  erred  in  decreeing  that  the 
dower  interest  of  Mary  W.  T.  Graybill  in  this 
land  should  be  conveyed  to  E.  J.  ^rugb. 

2  Warvelle,  Vendors,  p.  7^9;  Clarke  t. 
Eeins,  12  Qratt.  98. 


See  also  24  L.  R.  A. 
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Tbere  was  do  mutualitj  of  obliflratlon  in 
tbis  opiion .  It  professed  to  bind  one  absolutely 
and  the  other  only  at  his  pleasure,  and  cannot, 
therefore,  be  enforced. 

Ford  V.  Euktr,  86  Va.  79. 

Neither  party  ever  contemplated  a  sale  sub- 
ject to  the  wite's  contingent  right  of  dower, 
and  in  this  respect  the  case  is  similar  to  the 
case  of  Dunsmore  v.  Lyle,  87  Va.  891,  where 
specific  performance  was  refused. 

Mr.  Benjamin  Haden*  for  appellee: 

A  contract  of  this  kind  can  be  enforced. 

WiUard  v.  Tayloe,  76  U.  S.  8  WaU.  567,  19 
L.  ed.  601;  Oontm  t.  MtUvany,  49  Pa.  88,  88 
Am.  Dec.  486;  Kerr  t.  Day,  14  Pa.  112,  58 
AuL  Dec.  626;  MamJUld  v.  Hodgdon,  147 
Mass.  804;  Bradford  v.  Foster,  87  Tenn.  4; 
Motes  ▼.  McClain,  83  Ala.  870;  BarreU  v.  Mr- 
AUisUr,  88  W.  Va.  788;  Weawr  v.  Burr,  8  L. 
R  A.  94.  81  W.  Va.  786;  MiUer  ▼.  Cameron, 
1  L.  R.  A.  554,  45  N.  J.  Eq.  96;  Wisconsin  L 
A  N,  R,  Co,  ▼.  Braham,  71  Iowa,  484;  Johns- 
ton V.  Trippe,  88  Fed.  Rep.  630;  Pom.  Cont. 
§§  169,  170. 

As  to  the  character  and  nature  of  the  con- 
sideration of  a  contract — 

See  Weaver  v.  Burr,  supra;  Lawrence  v.  M^ 
Calmont,  48  U.  S.  2  How.  426,  11  L.  ed.  826; 
1  Greenl.  Ev.  14tb  ed.  §  805. 

A  wife  attempting  to  uphold  a  conveyance 
on  the  ground  of  valuable  consideration  must 
prove  it.  Her  averment  of  it  is  not  sufficient. 
^    CampbeU  y.  Bowles,  80  Gratt.  652. ; 

Fauntleroy,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  decrees  of  the  circuit 
court  of  Botetourt  county,  rendered  on  the 
20th  day  of  May,  1890,  and  the  27th  day  of 
January,  1891,  in  a  chancery  suit  in  said  court 
dependmg  in  which  E.  J.  Brugh  is  com- 
plainant and  Mary  W,  T.  Gray  bill  and  Lewis 
H.  Gray  bill,  her  husband,  and  A.  Nash  Johns- 
ton, are  defendants.  It  appears  from  the  rec- 
ord in  this  case  that  on  the  12th  day  of  March, 
1888,  Lewis  H.  Graybill  bought  of  J.  H.  H. 
Piggatt,  special  commissioner  of  the  circuit 
court  of  Botetourt  county,  in  the  cause  therein 
pending  of  J,  P,  llirasfier  v.  Brierly  and 
others,  a  tract  of  land  in  Botetourt  county,  Va., 
containing  about  50  acres;  that  on  the  3d  day 
of  February,  1890,  before  the  purchase  money 
bad  been  paid,  and  before  any  deed  had  been 
made  to  Qraybill  for  the  land,  the  said  Gray- 
bill  gave  to  E.  J.  Brugh  an  option  in  writing 
and  under  seal  for  the  purchase  of  tbis  land  by 
Brugh  for  the  nominal  consideration  of  one 
dollar,  but,  in  fact,  nothing,  it  is  admitted,  was 
«ver  paid  to  Graybill  by  Brugh,  not  even  the 
one  dollar  for  the  said  option.  On  the  20th  of 
March,  1890,  J.  H.  H.  Piggatt,  the  commis- 
aiooer  aforesaid,  upon  the  payment  of  the  pur- 
chase money^  for  the  land  by  the  Judicial  pur- 
chaser, Lewis  H.  Graybill.  conveyed  the  land 
to  Mary  W.  T.  Graybill,  the  wife  of  Lewis  H. 
draybill,  by  the  direction  of  said  Graybill,  as 
be  was  onlered  by  the  decree  of  sale  to  do. 
On  the  22d  of  March,  1890,  Lewis  H.  GraybUl 
und  wife  conveyed  this  land  to  A.  Nash  Johns- 
ton for  $2,000.  At  the  time  of  this  purchase 
Johnston  was  informed  that  Lewis  H.  Gray- 
bill had  given  an  option  to  E.  J.  Brugh  on  this 
land  for  the  period  of  10  months  from  Febni- 
tBl  L.  R.  A. 


ary  8, 1890,  but  that  nothing  bad  been  paid  by 
Brugh  on  said  option,  and  that  it  bound  Brugh 
to  pa^  or  do  nothing  whatever,  and  it  was 
therefore  not  binding  on  Lewis  H.  Graybill. 
At  the  April  rules.  1mm),  of  the  circuit  court  of 
Botetourt  county  E.  J.  Brugh  filed  his  bill  in 
this  suit,  asserting  the  said  option  as  a  binding 
contract,  which  he  prayed  to  have  specificallr 
performed,  and  that  the  deed  from  J.  H.  H. 
Figgalt*  commissioner,  to  Mary  W.  T.  Gray- 
bill, and  the  deed  from  Lewis  H.  Graybill  and 
Mary  W.  T.  Graybill,  his  wife,  to  A.  Nash 
Johnston,  be  set  aside,  vacated,  and  annulled, 
and  charging  Mrs.  Graybill,  Lewis  H.  Gray- 
bill. A.  Nash  Johnston,  and  J.  H.  H.  Figgatt, 
commissioner,  with  notice  of  his  option,  and 
with  fraud  in  the  execution  of  tiie  deeds  afore- 
said. 

The  said  parties  filed  their  demurrers  and 
answers,  and  denied  the  allegations  and  equi- 
ties of  the  bill,  and  the  circuit  court  of  Bote- 
tourt county,  by  the  decrees  complained  of,  de- 
cided that  both  Mrs.  Graybill  and  A.  Nash 
Johnston  had  notice  of  the  said  option  at  the 
time  of  receiving  their  respective  deeds,  and 
that  said  option  is  an  enforceable  contract,  and 
binding  on  all  the  parties,  including  A.  Nash 
Johnston,  and  directing  A.  Nash  Johnston  to 
convey  the  land  to  E.  J.  Brugh,  without  re- 
taining a  lien  on  the  land,  upon  the  payment 
by  E.  J.  Brugh  of  the  cash  payment  and  first 
deferred  payment,  and  executing  bonds  for  the 
second  and  third  deferred  payments  of  the  pur- 
chase money,  "with  security  approved  by  the 
clerk  of  this  court,"  etc.,  "thereby  substitute 
ing  for  the  vendor's  lien  to  secure  the  deferred 
payments  of  the  purchase  money  mere  personal 
security,  and  that,  too.  not  such  as  might  be 
satisfactory  to  the  parties  interested,  nor  such 
as  should  be  approved  by  the  court,  but  with 
security  approved  by  the  clerk,"  etc.  Johns- 
ton did  not  buy  the  land  from  Lewis  H.  Gray- 
bill, but  from  Mrs.  Mary  W.  T.  Graybill. 
Lewis  H.  Graybill  never  had  any  title  to  the 
land,  and  the  interest  of  Brugh,  if  any,  by  vir- 
tue of  a  mere  naked  option  to  buy,  which  did 
not  bind  him  to  buy  in  any  event  whatever, 
was  not  such  an  interest  in  the  subject  of  which 
a  purchaser  for  value  is  bound  to  notice,  or 
which  equity  will  regard.  2  Pom.  Eq.  Jur. 
g  692.  Unilateral  or  option  contracts  are  not 
favored  in  equity,  and  the  want  of  mutuality 
of  obligation  and  ri»k  may  generally  be  urgecl 
as  a  bar  to  their  specific  enforcement.  2  War- 
velle,  Vend.  p.  769.  "Equity  requires  an  act- 
ual consideration,  and  permits  the  want  of  it 
to  be  shown,  notwithstanding  the  seal,  and  ap- 
plies the  doctrine  to  covenants,  settlements, 
and  executory  agreements  of  every  descrip- 
tion." 1  Pom.  Eq.  Jur.  §  883.  Li  respect  to 
voluntary  contracts,  or  such  as  are  not  found- 
ed on  a  valuable  consideration,  courts  of  equity 
do  not  interfere  to  enforce  them  as  against  the 
party  himself,  or  as  against  volunteers  claim- 
ing under  him.  2  Story,  Eq.  Jur.  §  706a. 
In  Duval  v.  Bibb,  4  Hen.  &  M.  116,  4  Am. 
Dec.  606,  it  was  heki  that  in  equity  either 
party  to  a  deed  may  aver  and  prove  against  the 
other  the  true  and  actual  consideration  on 
which  the  deed  was  founded,  though  a  differ- 
ent consideration  be  expressed  therein.  Equi- 
ty disregards  the  form  and  looks  to  the  sub- 
stance.   The   nominal  consideration  of   one 


1898. 


Cbbax  Cttt  Glass  Ck>.  v.  Fkibblamdbb 


18ft 


^dollar  in  tbe  option,  it  is  admitted  was  never 
paid,  and  tbe  option  says:  "It  is  agreed  by 
the  parties  bereto  tbat  tbere  sball  be  no  obliga- 
tion upon  the  said  E.  J.  Bnifrh  by  virtue  of 
this  agreement,  unless  within  the  period  of  tbe 
■aid  ten  months  be  pays  one  third  of  tbe  pur- 
chase money."  He  did  not  sign  tbe  option, 
«Dd  it  did  not  bind  him  to  do  anything.  He 
attempted  to  make  a  large  profit  on  an  mvest- 
ment  of  nothing,  and  without  tbe  obligation 
to  do  anytbinff,  and  be  simply  failed.  Tbe 
complainant's  bill  should  have  been  dismissed 
in  tbe  cireuit  court  for  want  of  mutuality  of 
obligation  in  tbe  option  sued  upon.  It  pro- 
fesses to  bind  one  of  tbe  parties  absolutely, 
and  stipulates  onljr  for  the  indefinite  pleasure 
of  the  other;  and  it  cannot,  therefore,  be  spe- 
cifically enforced.  Fiyrd  v.  BuUr,  86  Va.  79. 
It  moreover,  appears  tbat  neither  party  con- 
templated a  sale  subject  to  tbe  wife's  (Mrs. 
Oraybili's)  contingent  right  of  dower,  and  in 
this  respect  this  case  is  ruled  by  the  ease  of 
Duntmore  v.  Lyk,  87  Va.  891,  where  specific 
performance  was  refused,  even  though  tbe  bill 
offered  to  take  a  deed  from  Lyle  subject  to  tbe 
wife's  dower.  In  tbis  case  the  complainant 
Brogb  seeks  to  enforce  a  conveyance  of  tbe 
lana  free  from  tbe  dower  interest  of  Mrs. 
Oraybill,  who  never  signed  the  option  and 
who,  on  hearing  of  it,  interposed  her  remon- 


strance immediately,  and  communicated  her 
refusal  to  be  bound  by  it  to  Brugh.  "Specific 
execution  of  an  agreerneDt  to  sell  and  convey 
will  not  ordinarily  be  decreed  against  tbe 
vendor,  a  married  man,  whose  wife  refuses  to 
join  in  tbe  deed,  when  there  is  no  proof  of 
fraud  on  his  part  in  her  refusal,  unless  tbe  pur- 
chaser is  willing  to  pay  the  full  purchase 
money,  and  accept  the  deed  without  ber  join- 
ing." 2  Warvelle,  Vend.  p.  789.  See  Clarke 
V.  Beins,  12  Gratt  98.  Mrs.  Graybill  held  the 
legal  title  to  tbe  land,  and  she  is  in  no  manner 
bound  by  the  option  of  her  husband,  to  which 
she  was  not  a  party,  and  against  which  she 
protested,  from  the  first  moment  that  it  came 
to  her  knowledge.  Dunsmore  v.  Lj/^e,  87  Va. 
891;  McCann  v.  Janes,  1  Rob.  (Va.)  266; 
Clarke  v.  Beins,  12  Gratt.  98;  Booten  v.  Schef- 
fer,  21  Gratt.  474;  CMHunoie  Iron  Go,  v.  Oar- 
diner,  79  Va.  806;  LitteraU  v.  Jackson,  80  Va. 
604;  Cheatham  v.  Cheatham,  81  Va.  395;  Shen- 
andoah Valley  B,  Co,  v.  Dtinlap,  86  Va.  846. 

Tbe  circuit  court  erred  in  overruling  the  de- 
murrer of  Gravbill  aod  wife  to  tbe  complain- 
ant's bill,  and  we  are  of  opinion  that  the 
decrees  appealed  from  are  wholly  erroneous, 
and  our  judgment  is  to  reverse  and  annul 
them,  and  to  enter  a  decree  here  dismissing 
the  complainant's  bUl. 

Beversed. 


WISCONSIN  SUPREME  COURT. 


CREAM  CITY  GLASS  CO.,  Bespt, 

9. 

L,  M.  FRIEDLANDER,  Appt. 

(84  Wis.  68.) 

1.  Parol  evidence  is  inadmiMible  to 
•how  thftt  a  written  ag^reement  which 
upon  ite  fkcm  is  a  plain  and  nnaniP 


big^oos  contract  of  sale  should  be  construed 
merely  as  a  broker^s  sold  note,  and  that  the 
ostensihle  seller  acted  simply  as  a  broker. 
8*  A  purchaser  of  soda  ash  who*  upon 
inspection*  determines  that  it  is  nnflt 
for  his  purpose  of  mannfSactvring^ 
gflasSf  and  so  notifies  the  seller  and  rejects  the 
whole,  waives  his  risrht  to  rescind  the  sale  and  be- 
comes liable  for  the  purchase  price,  by  subse- 


2IOTS.~iraio0r  of  right  to  rescind  a  contract  by  the 
useof  property  to  teetiL 

In  oases  where  ffooda  are  sold  by  sample,  there  is 
an  implied  condition  that  the  buyer  sball  hare  a 
fair  opportunity  of  comparing  the  bulk  with  the 
aample,  and  if  a  trial  of  the  ffoods  be  necessary  no 
Acceptance  can  be  Implied  by  the  mere  fact  of  the 
retention  of  the  srooda  by  the  yendee  nor  by  the  use 
or  oonaumption  of  such  a  quantity  or  part  of  them 
ss  is  neceesan  for  an  examination  and  test. 
Benjamin,  Sales*  0th  ed.  M  604. 888. 

It  is  always  a  question  for  the  jury  whether  in 
such  test  or  examination  a  largrer  quantity  has  been 
consumed  than  necessary  for  the  purpose  of  de- 
termining whether  or  not  the  goods  should  be 
eooepted  or  rejected.  Benjamin,  Sales,  6th  ed.  §  896. 

If  more  be  used  than  is  absolutely  necessary  for 
«  test,  tbe  Tendee  will  be  taken  to  have  accepted 
tbe  gooda,  and  the  sale  will  have  become  absolute. 
JMd. 

Tbe  buyer  must  do  no  act  which  he  would  have  a 
right  to  do  as  owner  of  the  goods.  Benjamin,  Sales, 
«th  ed.  f  703. 

In  Philadelpbia  Whiting  Co.  v.  Detroit  White 
Lead  Works,  58  Mich.  20,  where  the  action  was 
hrought  to  recover  the  goods  sold  to  defendant,  the 
artiides  appeared  to  have  been  such  as  must  be  used 
before  their  quality  could  be  ascertained,  their 
4)uality  not  being  apparent  upon  examination,  the 
21  L.R.  A. 


court  held  that  the  defendant  had  a  right  to  make 
use  of  so  much  therec>f  as,  under  all  tbe  circum- 
stances of  the  case,  might  become  actually  neces- 
sary for  that  purpose,  without  liability  for  the 
value  of  the  same  if  it  failed  in  the  test  to  fulfill 
the  contract;  that  it  was  a  question  for  the  jury  to 
determine,  whether  the  goods  were  of  such  a  nature 
as  to  require  a  test;  whether  the  test  or  trial  was  a 
reasonable  one  having  regard  to  tbe  nature  of  the 
goods;  and  further  that  the  time  must  be  reasonahle 
and  no  unreasonable  quantity  must  be  used;  that 
promptitude  must  be  exercised,  and  tbe  goods  must 
not  be  retained  for  any  great  length  of  time  after 
knowledge  of  their  unfitness,  nor  the  experiments 
be  continued  too  long  and  too  great  a  quantity 
used. 

In  this  case  the  jury  having  found  for  the  defend- 
ant, the  court  refused  to  reverse  the  Judgment  of 
the  court  below. 

Where  a  piano  was  left  with  the  plaintiff  by  the 
defendant  without  his  request  or  consent,  on  trial, 
and  it  did  not  appear  to  have  been  moved,  but  tbe 
evidence  showed  that  it  had  been  used  a  httle  down 
to  the  time  of  trial,  in  an  action  by  tbe  plaintiff  to 
recover  the  return  of  money  paid  on  account  of  a 
fraudulent  sale,  tbe  court  held  that  the.  use  might 
or  might  not  be  inconsistent  with  a  rescission  of 
the  contract,  that  as  in  that  case  there  had  been  a 
refusal  to  remove  it«  which  had  compelled  an  in- 
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qnently  sabjeotliiir  a  Bubstaotlal  portion  of  the 
material  to  a  practloal  test  of  its  fltoeas  for  mak- 

(January  10,  VSKO 

APPEAL  by  defendant  from  a  Jud^^ent  of 
the  Circuit  Court  for  Milwaukee  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  back  the  value  of  certain  goods  sold  by 
pitiintiff  to  defendant  on  the  ground  of  an 
alleged  breach  of  warranty.    Inverted, 

Statement  by  Winslowt  J,: 

Action  for  money  had  and  received. 
Plaintiff  company  manufactures  glass  at 
Milwaukee.  Thev  entered  into  the  following 
contract  with  defendant  September  4,  1890 : 

**  Chicago,  September  4th.  1890.  Cream 
City  Glass  Company:  Sold  to  you  about 
one  hundred  and  fifty  (150)  tons  Muspratt 
Bros.  <&  Huntley's  48  per  cent  carbonated 
soda  ash  for  shipment  by  steamers  from 
Liverpool,  monthly,  in  about  eoual  parts, 
during  the  months  of  October,  l^ovember, 
and  December,  of  the  cuirent  year,  (about 
fifty  tons  monthly,)  at  $1.65  per  100  net,  in- 
voice weights,  cash  on  arrival,  a^^ainst  de- 
livery of  documents,  less  one  per  cent,  ac- 
cidents to  factory,  in  transit,  or  force  majeure 
excepted.  Subject  also  to  changes,  if  any, 
in  United  States  tariff  laws  during  pendency 
of  this  contract.  L.  M.  Friedlander.  lio 
change  in  tariff  impending.     L.  M.  F. " 

Muspratt  Bros.  &  Huntley  were  manufact- 
urers of  soda  ash  at  Liverpool,  England. 
In  accordance  with  the  contract,  Friedlander 
caused  to  be    shipped  from  Liverpool   63 


tierces,  or  118,890  pounds,  of  soda  ash  which 
arrived  on  plaintiff's  side  track  at  its  factory 
about  December  18,  1890.  Plaintiff  pai(l 
duties  and  freight  on  the  shipment,  also  the 
contract  price  of  the  goods,  amounting  in  all 
to  $1,698.17.  The  Roods  were  unloaded  by 
plaintiff.  Upon  examination  the  material 
appeared  to  nave  been  damaged  by  water, 
and  plaintiff  caused  the  following  letter  to 
be  sent  to  defendant,  December  13,  1890: 
"Dear  Sir :  The  railroad  has  Just  delivered 
your  soda  to  us.  On  opening  it,  we  find  it 
absolutely  unfit  for  use.  Tne  casks  have 
evidently  been  under  water  until  over  half 
of  the  soda  has  soaked  away.  We  wish  voti 
would  come  up  and  see  it  at  once.  Very 
truly  yours,  (5ream  City  Qlass  Co."  Oa 
December  19,  1890,  plaintiff  gave  to  defend- 
ant personally  the  following~notice : 

"Dear  Sir:  Please  take  notice  that  th» 
shipment  of  soda  ash  made  by  you  and  re- 
ceived by  us  on  or  about  the  10th  day  of 
December,  1890,  under  your  contract  of  Sep- 
tember 4th,  1890,  amounting  to  about  sixty- 
three  casks,  was  found  to  be  wholly  unfit  for 
the  uses  and  purposes  for  which  it  was  pur- 
chased. We  therefore  notify  you  that  we 
hereby  rescind  the  said  sale,  and  hereby  offer 
to  return  to  you  the  said  soda  ash.  We 
further  notify  you  that  said  soda  ash. is  now 
at  our  factory,  subject  to  your  order,  and 
that  we  hereby  demand  immediate  repayment 
to  us  of  the  purchase  price  paid  bv  us  there- 
for. Respectfully  yours,  Cream  City  Glass 
Co.     Richard  Ogden,  Sc." 

Evidence  was  introduced  tendine  to  shov^ 
that  the  soda  ash  was  not  suitable  for  the 


voluntary  bailment,  there  belni?  no  injury  by  use, 
the  use  was  not  Inconsifltent  with  a  resciseion  of 
the  contract,  but  that  such  queetioos  were  for  the 
Jury  and  must  be  raised  at  the  trial,  as  it  was  for 
It  to  Bay  whether  there  was  an  assertion  of  owner- 
ship sufficient  to  render  nuiratory  any  offer  to 
return  the  instrument  Bell  v.  Anderson,  74  Wis. 
688. 

The  same  principles  are  laid  down  in  Leaven- 
worth y.  Packer,  6SB  Barb.  IflS,  where  damages  were 
sought  for  the  bad  quality  of  coal,  the  referee  re- 
fusiDfrthem  upon  the  ground  that  there  was  no  re- 
fusal to  accept  or  offer  to  return  it.  The  court 
held  that  If  the  defect  in  the  goods  was  not  apparent 
at  first,  the  vendee  was  entitled  to  an  opportunity 
and  a  reasonable  time  to  ascertain  their  quality, 
and  that  if  defects  were  then  discovered  notice 
mustSbe  griveu  or  a  return  of  the  goods  offered,  as 
the  retention,  or  use,  or  conversion  of  the  same 
would  be  an  admisBlon  of  their  satisfactory  con- 
dition and  a  waiver  of  all  objections. 

Where  the  defendant  purchased  a  reaper  and 
mower  upon  a  printed  warranty  stating  that  he  was 
allowed  to  cut  a  certain  quantity  of  grass  and 
grain  on  trial,  and  that  if  the  machine  proved  de- 
fective notice  must  be  given  and  time  allowed  to 
fix  it,  and  that  If  it  did  not  work  after  that,  it  would 
be  taken  back  and  replaced  or  the  money  refunded, 
the  court  held  that  the  purchaser  having  used  the 
machine  after  notice  of  its  defects  given  by  him- 
self to  the  plaintiff  as  required,  he  was  precluded 
from  returning  it  or  setting  aside  the  contract. 
Aultman  v.  Tbeirer,  84  Iowa,  272. 

So  where  the  defendant  took  the  plaintHTs  mare 
with  the  intention  of  purchasing  it  if  it  proved  all 
right,  after  a  few  days*  trial,  otherwise,  to  either 
return  it  to  plaintiff  or  to  let  it  stand  unused  until 
21  L,  R.  A. 


such  time  as  the  plaintiff  sent  for  it,  the  court  held 
that  the  use  by  the  defendant  of  the  mare  after 
the  time  specified  was  evidence  for  the  Jury  of  a 
contract  to  purchase  the  mare,  but  not  oonclusivO' 
as  there  was  nothing  in  the  contract  to  prove  that 
such  subsequent  user  was  conclusive  evidence  of  a 
determination  to  keep  and  pay  acoordlnir  to  tho* 
contract.    Kahn  v.  Clabunde,  60  Wis.  286. 

The  above  case  was  distinguished  from  Fairfield 
V.  Madison  Mfg.  Co.,  88  Wis.  8ie,  where  a  reaper 
was  sold  upon  the  conditions  that  if  it  should  not 
prove  as  warranted  after  a  fair  trial  the  vendors 
should  be  notified  and  another  trial  made  in  their 
presence,  the  machine  to  be  settled  for  after  trial» 
and  further  that  if  used  for  reaping  more  than 
two  days,  the  warranty  except  as  to  hidden  de- 
fects should  be  taken  as  fulfilled,  the  court  held 
that  the  use  of  the  machine  for  more  than  the  two 
days  was  an  acceptance  and  that  be  could  not  then 
allege  its  defects.  The  ground  of  distinction  waa- 
that  in  the  prior  case  the  contract  did  not  show 
conclusively  that  further  user  should  be  conclusive 
evidence  of  a  contract. 

And  where  a  horse  was  Fold  with  a  condition  that 
it  might  be  returned  within  a  given  time  if  not  satis- 
factory, and  the  plaintiff  alleged  that  during  sucb 
period  the  horse  was  so  abused  and  illused  ad  to  b» 
materially  injured,  the  court,  in  an  action  lor  the 
price,  held  that  although  the  sale  was  upon  a  con- 
dition subsequent,  yet  as  the  defendant  had  in  th» 
meantime  disabled  himself  ftom  performing  the 
condition  the  sale  had  become  absolute  and  the 
condition  to  pay  unconditional.  Bay  v.  Thomp- 
son. 12  Cush.  281,  69  Am.  Dec.  187. 

So  where  the  defendant  continued  to  use  one  of 
a  number  of  oxen  after  notice  to  the  plaintiff,  th» 
oourt  held  that  it  was  strong  evidence  that  he  oon- 
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msnufactuTB  of  glass,  and  ooDtained  but  84 
ri«r  cent  of  alkali,  instead  of  48  per  cent. 
The  evidence  ahowed,  however,  that  the  ash 
was  of  some  commercial  value,  thou>?h  not 
as  much  as  it  would  have  been  worth  had  it 
contained  48  per  cent  of  alkali.  Friedlander 
refused  to  receive  the  property  back,  and  in 
the  latter  part  of  January  or  first  part  of 
February,  1891,  the  plaintiiS  made  a  prac- 
tical teat  of  the  material,  by  using  about  6 
tiercea  thereof,  amounting  to  1,500  or  1,600 
pounda,  in  one  of  its  furnaces,  mixing  it 
with  the  other  necessary  materials,  and  en- 
deavoring to  make  glass.  Plaintiff  claims 
that  the  teat  showed  that  glass  could  not  be 
made  from  the  ash.  There  was  evidence 
tending  to  show  that^it  was  necessary  to  use 
this  amount  to  make  a  practical  test  of  the 
material.  Ui>on  the  Question  of  the  effect 
of  this  test  upon  the  plaintiff's  right  of  re- 
scission the  trial  judge  charged  the  jury  as 
follows:  ^'If  vou  find  from  the  evidence 
that  the  plaintiff,  in  making  such  test,  used 
more  of  the  soda  ash  in  question  than  was 
absolutely  necessary  to  determine  its  mer- 
chantable quality,  or  whether  it  was  fit  and 
proper  for  the  uses  for  which  it  was  bought 
and  sold,  or  whether  it  was  in  accordance 
with  the  contract,  or  if  vou  find  that  it  was 
unnecessary  to  make  such  test,  then  such  act 
is  inconsistent  with  such  rescission,  and  you 
will  find  for  the  defendant ;  or,  if  you  find 
from  all  the  facts  and  circumstances  in  the 
case  that  the  plaintiff,  after  such  election  to 
rescind,  did  any  act  inconsistent  with  the 
ownership  of  the  defendant,  then  vou  will 
find  for  the  defendant."  To  which  charge 
defendant  excepted.  There  was  a  verdict 
and   judgment  for  plaintiff  for   the   full 


amount  of  the  purchase  money,  freight,  and 
duty  paid,  from  which  defendant  appeals. 

itlenri,  WiUlama,  Friend  As  Brifl^htt  and 
Williajna  As  Robinsont  for  appellant: 

Neither  the  defendant  Friedlander  nor  the 
actual  shippers  of  the  goods,  Muspratt  Bros. 
&  Huntleys,  are  liable  to  (he  plaintiff  for 
the  damage  to  the  goods,  for  the  reason  that 
the  goods  were  not  shipped  at  the  risk  of  the 
vendors. 

Mee  V.  Jfemder,  109  N.  T.  500;  Ireland  v. 
Living$ton,  L.  R.  2  Q.  B.  99;  Coms  v.  Bing- 
ham, 2  El.  A  Bl.  836;  tiplidt  v.  Beath,  2  Campb. 
57. 

A  broker  contracting  on  behalf  of  a  dis- 
closed principal  is  not  liable. 

Mecnem,  Agency,  §  982;  Bac<m  v.  Eedes,  43 
Wis.  229;  Benjamin,  Sales,  g  276. 

Under  this  form  of  "  bought"  and  "  sold '" 
note  the  broker  is  not  liable.  A  broker  like 
other  agents  who  contracts  for  and  in  the 
name  of  a  disclosed  principal  cannot  be  held 
personally  liable  upon  such  a  contract,  if  it  be 
one  which  he  was  authorized  to  make.  lo 
doubtful  cases  the  presumption  is  that  credit 
was  given  to  the  principal  and  not  to  the  agent. 

Mechem,  Agency,  655,  956;  Whitney  v. 
Wyman,  101  tJ.  8.  892,  25  L.  ed.  1050;  1  Par- 
sons, Cent  6th  ed.  549;  Stonr,  Agency,  291; 
Raymond  v.  Crown  EagU  Mills,  2  Met.  824; 
Ferrie  v.  Kilmer,  48  N.  Y.  800;  BalUen  v. 
Nieolay,  58  N.  Y.  467. 

The  rule  of  law  is  not  altered  by  the  fact 
that  Muspratt  Bros.  &  Huntleys  reside  in  a  for- 
eign country,  although  formerly  a  distinctioo 
was  made. 

Mechem,  Agency,  §  556;  Oelriek§  t.  Fard^ 
64  U.  S.  28  How.  49,  16  L.  ed.  584;  Bray  v. 


■idered  the  oxen  bis  own  notwithstandinfr  his 
claim  to  have  retolnded  the  oontzaoL  CburohiUv. 
Price,  4&  Wis.  540. 

Where  the  plaintiff  sold  a  hogshead  of  older  to 
Che  defendant,  by  sample,  as  good  draujrbt  cider, 
and  after  its  arrival  defeDdant  wrote  plaintifr  that 
ft  differed  from  the  sample,  that  what  little  bad 
been  sold  bad  been  oomplalDed  of  In  every  in- 
stance, and  that  if  that  oontinued  he  should  bave 
to  return  it,  the  plaintiff  not  replying  for  nearly  a 
month,  the  defendant  in  trying  to  sell  it  used  twen- 
ty gallODS,  but  finding  it  unservioeabJe  refused  to 
pay  for  the  remainder,  and  returned  it.  It  was 
found  as  a  fact  that  the  twenty  gallons  used  was 
more  than  sufficient  to  enable  the  defendant  to 
test  the  quality  of  the  bulk.  The  court  held  that 
the  failure  of  the  plaintiff  to  answer  the  defend- 
ant's letter  was  evidence  from  which  the  Jury 
miffbt  presume  the  plaintilTs  acquiescence  of  a 
farther  trial,  and  that  the  defendant  had  not  so  ac- 
cepted the  bulk  as  to  be  bound  to  pay  for  the 
whole.    Lucy  ▼.  Mouflet,  6  Hurlst.  &  N.  220. 

This  case  differs  from  the  principal  one  in  that 
the  plaintiff  aoquiesoed  in  the  further  use  of  the 
artlcies,  and  In  the  defendant's  intimating  to  bim 
that  be  should  make  a  further  trial  of  tbe  goods. 

In  Chapman  v.  Morton,  11  Meee.  &  W.  688,  wbere 
goods  were  sold  by  tbe  plaintiff  to  the  defendant 
of  which  the  defendant  landed  a  portion  and  ex- 
amined it,  and  subsequently  landed  tbe  whole, 
warehoused  It  in  a  public  warehouse  and  wrote  the 
plaintiffs  that  it  was  there  at  his  risk  and  request- 
ins  them  to  take  it  back,  it  not  proving  satisfac- 
tory, which  the  latter  declined  to  do,  tbe  defend- 
ant afterwards  selling  the  goods  as  be  contended 
oo  tbe  plaintiffs*  belialf  ,  tbe  court  held  the  de^en^ 
81L.R  A. 


ant  liable,  as  if  be  bad  mtended  to  rescind  the  con- 
tract he  should  bave  given  express  notice  of  liia 
intention  to  rescind  and  also  to  sell,  as  men*s  in* 
tentions  must  be  Judired  by  their  acts. 

Wbere  com  was  sold  by  sample  and  it  appeared 
that  while  it  was  being  weighed  for  shipment  its 
defects  were  pointed  out  to  tbe  defendant  by  tbe 
superintendent  who  was  ordered  by  defendant  to 
proceed,  it  was  held  that  the  defendant  was  bound 
by  a  custom  of  the  com  market  to  examine  it  with- 
in a  given  time,  and  that  in  no  case  could  there  be 
a  rejection  except  within  a  reasonable  time,  that 
the  rejection  ought  to  bave  been  made  at  tbe  time 
of  weighing,  and  not  after  it  was  sent  abroad. 
Sanders  v.  Jameson,  2  Car.  ft  K.  667.  To  tbe  same  * 
effect,  Parker  v.  Palmer,  4  Bam.  ft  Aid.  887. 

In  Okell  V.  Smith,  1  Stark.  86,  wbere  copper  pans 
bad  been  made  by  tbe  plaintiff  under  contract 
that  they  should  be  sound  and  of  tbe  best  material, 
and  tbe  defendants  after  five  or  six  trials  found 
that  they  were  not  sound  and  would  not  answer 
tbe  purpose  for  which  intended,  the  court  held  * 
that  it  was  a  question  for  the  jury  whether  tbe  de- 
fendant had  used  them  further  than  was  necessary 
in  order  to  give  them  a  fair  trial,  and  that  if  after 
a  fair  trial  they  were  found  insufficient  and  the 
defendants  gave  notice  tbe  plaintiff  was  bound  to 
take  them  'away;  aXiUr  tf  no  notice  was  given  or 
the  pans  retained. 

The  same  conclusion  was  arrived  at  in  Street  v. 
Blay,  2  Bam.  ft  Ad.  466,  tbe  court  further  taoldinr 
that  if  the  purchaser  had  done  more  than  was  con- 
sistent with  tbe  purposes  of  trial,  they  were  con- 
clusive against  the  defendant  and  the  chattel  was 
his  own.  B.  W. 
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Keuai  1  Allen.  80;  Barry  v.  Page,  10  Gray. 
398:  Kirkpatriek  ▼.  Stainer,  22  Wend.  259; 
Tiernan  v.  Andrewi,  4  Wash.  C.  C.  567. 

There  baa  beeo  no  valid  rescission  of  the  con- 
tract of  sale,  and  hence  the  plaintiff  cannot  re- 
<:over  the  purchase  price  in  an  action  for 
money  bad  and  received,  as  is  attempted. 

When  a  vendee  wishes  to  rescind  a  contract 
-of  sale  on  account  of  breach  of  warranty,  and 
to  recover  back  the  purchase  price,  he  must 
offer  to  return  all  that  he  has  received  under 
the  contract  and  must  keep  himself  in  a  posi- 
tion to  return  all  that  he  has  received,  and 
fnust  not  exercise  any  rights  of  ownership 
over  it  after  he  has  elected  to  rescind. 

Bishop,  Cont.  §^  679,  886;  Simmons  v.  Put- 
nam, 11  Wis.  194;  Bendriek»  v.  Goodrich,  16 
Wis.  680;  Van  Trott  v.  Wei$e,  86  Wis.  440; 
MerriU  v.  Nightingale,  89  Wis.  247;  ^owU  v. 
Bldred,  89  Wis.  614;  Herman  v.  Gray,  79 
Wis.  182;  MerriU  v.  WUam,  66  Mich.  252; 
Maeon  v.  BmitK  28  N.  Y.  8.  R  619;  Oimld 
T.  Cayvga  County  Nat.  Bank  of  Auburn,  99 
N.  Y.  387;  Perley  v.  BaUh,  28  Pick.  288,  84 
Am.  Dec.  56;  Conner  v.  Henderson,  15  Mass. 
919:  Morse  v.  Brackett,  98  Mass.  205. 

The  party  rescinding  must  not  exercise  any 
rights  of  ownership  over  the  property  after 
electing  to  rescind. 

ChurdihiU  v.  Price,  44  Wis.  640;  Potter  v. 
Taggart,  54  Wis.  408;  Bell  v.  Anderson,  74 
Wis.  688;  Leavenworth  v.  Packer,  52  Barb.  182; 
Simmons  v.  Puinam^ll  Wis.  194. 

Messrs.  Og^en,  Banter  St  Bottom*  for 
respondent: 

An  agent  contracting  in  his  own  name  can- 
not by  parol  evidence  that  he  acted  as  agent 
«nd  not  as  principal  relieve  himself  from  lia- 
bility. 

StoweU  V.  Eldred,  89  Wis.  614;  Higgins  v. 
Benior,  8  Meea.  &  W.  834;  Weston  v.  MeMiUan. 
42  Wis.  567. 

Evidence  i*?  admissible  oc  behalf  of  one  of 
the  contracting  parties,  to  show  that  the  other 
was  agent  only,  though  contracting  in  his  own 
name,  and  so  to  fix  the  real  principal,  but  the 
«gent  himself  may  be  charged  at  the  election 
ot  the  opposite  party  where  he  contracts  in  his 
own  name. 

,  Dykers  v.  ToionseTia,  24  N.  Y.  60;  Briggs  v 
Partridge,  64  N  Y.  857,  21  Am.  Rep.  617 
Babbett  v.  Young,  51 N.  Y.  288;  Cobb  v.  Knapp 
71  N.  Y.  848,  27  Am.  Rep.  51;  Argersinger  v. 
Macnavghton,  114  N.  Y.  539;  ColUns  v.  Buck- 
eye  State  Ins,  Co.  17  Ohio  St.  215,  98  Am.  Dec. 
«12. 

When  a  sale  of  merchandise  is  made  for  a 
fair  price,  the  law  implies  a  warranty  that  the 
article  is  reasonably  fit  for  the  purpose  for 
which  it  is  purchased. 

BootJiby  V.  Scales,  27  Wis.  626. 

The  fact  that  the  trial  which  tested  the 
-quRlity  of  the  fertilizer  rendered  it  impossible 
to  restore  it  to  the  seller  takes  this  case  out  of 
the  rule  which  ordinarily  requires  of  the  pur- 
ohaser  claiming  a  rescission  that  he  put  the 
vendor  ia  statu  quo. 

Pacifle  Guano  Go.  v.  MulUn,  66  Ala.  589; 
Bmith  V  Low,  64  N.  0.  489. 

If  one  who  ships  poorer  goods  than  are  or- 
•dered  does  not  notify  his  customer  of  their  in- 
feriority he  must  stand  the  reasonable  and 
necessary  expense  of  testing  them,  and  the 
«1  L.  R.  A. 


purchaser  cannot  be  charged  for  the  quanti^ 
necessarily  used  in  ascertaining  the  quality  if 
he  promptly  rejects  the  rest  on  finding  it  out. 
Philadelphia  Whiting  Co.  v.  Detroit  White 
Lead  Works,  58  Mich.  80. 

Winslow*  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  claimed  that  he  only  acted 
as  a  broker  between  the  plaintiff  and  the 
Liverpool  firm  for  the  sale  of  the  soda  ash  in 
question,  and  upon  the  trial  offered  much 
testimony,  consisting  of  lettere  and  telegrams 
which  passed  between  himself  and  the  plain- 
tiff, and  which  led  up  to  and  finally  cul- 
minated  in  the  written  contract  of  sale  which 
is  set  forth  in  the  statement  of  the  case. 
This  testimony  was  offered  for  the  purpose 
of  showing  that  defendant  acted  simply  as  a 
broker,  and  that  the  contract  should  be  con- 
strued simply  as  a  broker's  sold  note.  This 
testimony  was  all  rejected  by  the  trial  court, 
upon  the  ground  that  it  tended  to  vary  and 
contradict  the  terms  of  the  written  contract. 
This  ruling  was  strictly  right.  The  contract 
which  defendant  executed,  and  under  which 
the  goods  were  delivered,  was  a  plain  and 
unambiguous  contract  of  sale,  and  upon 
familar  rules  previous  negotiations  could  not 
change  its  legal  effect.  Thera  was  nothing 
to  prevent  the  defendant  from  making  a  con- 
tract binding  himself  personally  if  he  chose 
to  do  so  notwithstanding  his  ordinarv  busi- 
ness may  have  been  simply  that  of  a  broker, 
and  notwithstanding  also  the  fact  that  he  may 
have  preliminarily  negotiated  in  the  capacitr 
of  a  broker  in  this  very  transaction.  Having 
made  such  a  contract,  he  cannot  now  relieve 
himself  from  responsibility  thereunder  hj 
showing  that  he  was  acting  simply  as  agent 
or  broker  for  a  principal,  whether  such  prin- 
cipal was  disclosed  or  undisclosed.  Weston 
V.  McMiUan,  42  Wis.  567. 

We  shall  consider  but  one  other  question 
upon  this  appeal,  and  that  is  the  question  of 
the  effect  upon  the  rights  of  the  parties  of 
the  use  of  six  tierces  of  the  soda  ash  by  the 
plaintiff  in  January  or  February  following 
the  sale,  for  the  purpose  of  testing  its  fitness 
for  the  manufacture  of  glass.  Assuming  that 
the  evidence  is  sufficient  to  establish  an  im- 
plied warranty  that  the  soda  ash  in  question 
was  of  a  quality  reasonably  fit  to  be  used  in 
the  manufacture  of  glass,  the  question  is. 
Could  the  plaintiff,  after  having  decided  that 
the  material  was  wholly  unfit,  and  notified 
the  defendant  of  its  decision  and  its  rejection 
of  the  material,  proceed  to  use  three  quart-era 
of  a  ton  of  the  material  in  making  a  practical 
test,  and  still  insist  on  its  right  of  rejection? 
It  seems  clear  that  the  plaintiff  was  entitled 
to  a  reasonable  time  after  actual  receipt  of 
the  material  to  exercise  the  right  of  rejection 
in  case  the  goods  did  not  conform  to  the  con- 
tract. Benjamin,  Sales,  6th  ed.  §  708.  If 
this '  fact  could  onlv  be  ascertained  by  a 
practical  test,  the  plaintiff  also  had  the  right, 
within  such  reasonable  time,  to  make  such 
practical  test,  using  only  so  much  of  the 
material  as  was  reasonably  necessary  for  the 
purpose,  without  thereby  losing  the  right  of 
rejection.  Benjamin,  Sales,  6th  M.  §  896; 
Philadelphia   Whiting  Co,   v.    Detroit   Whits 
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Cbatt  t.  Pabkkb,  Wbbb  A  Ck>. 


18» 


Lead  Worki,  68  Mich.  dO.     But  this  test  is 
plainly  for  the  purpose  only  of  enabling  the 

fiarchaaer  to  decide  whether  the  material  con- 
orms  to  the  contract.  If  the  fact  can  be  de- 
termined by  inspection  alone,  the  test  is  not 
fiecessary,  and  the  use  of  the  material,  there- 
fore, clearly  unjustifiable.  Now,  in  this 
•case  the  plaintiff's  officers  determined  at 
•onoc,  and  ui>on  inspection  alone,  that  the 
mat^al  was  unfit  for  their  purposes,  and  so 
notf  fied  the  defendant,  and  rejected  the  entire 
lot.  They  did  not  claim  to  need  any  tess. 
They  took  their  position  definitely.  After 
that  act  tliey  could  not  deal  with  the  property 
in  any  way  inconsistent  with  the  rejection,  if 
they  proposed  to  insist  upon  their  rl^ht  lo  re- 
ject. OhurehiU  y.  Price,  44  Wis.  640.  They 
must  do  no  act  which  they  would  haye  no 
right  to  do  unless  they  were  owners  of  the 


ffoods.  Benjamin,  Sales,  6th  ed.  g  703. 
Under  these  rules  It  is  eyident  the  plaintiff 
had  no  rijs^ht  to  use  up  a  quantity  of  the 
material  seyeral  weeks  after  the  rejection. 
By  the  rejection  it  became  defendant's 
property,  if  such  rejection  was  rightful. 
Plaintiff  had  no  right  to  use  any  part  of  it. 
It  is  claimed  that  the  use  was  simply  for  the 
purpose  of  providing  evidence  of  unfitness 
for  the  purposes  of  the  trial  of  this  case ;  but 
one  has  no  right  to  use  his  opponent's  prop- 
erty for  the  purpose  of  making  evidence. 
The  act  was  an  unmistakable  act  of  owner- 
ship, and  entirely  inconsistent  with  the  claim 
that  the  material  had  been  rejected,  and  was 
owned  by  defendant.  It  follows  that  the 
judgment  must  be  reversed. 

Judgment  reversed,  and  cauee  remanded  Jot 
a  new  trial. 


MICfflGAN  SUPREME  COURT. 


Ezra  CRAFT,  Piff.  in  Err., 

PARKER  WEBB  &  CO. 
(96M1oIlM&) 

1.  One  irho  is  neffli^fent  in  sellliii:  meat 
thnt  is  &KngBrouM*to  those  who  eat  it  is  li- 
able for  the  ooDsequenoeof  his  act,  if  he  knew  it 
to  be  dan^rerouB,  or  by  proper  care  oould  have 
knowD  Its  ooDditloa. 

S.   Itisaqaestionfortliejiirywlietliera 


person  ^vas  neg^ligfent  or  not  in  sellfnsrmeat 
whioh  was  unfit  for  food,  and  dangerous. 

(June  80, 1898.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  injuries  alleged  to  have  been 
caused  to  plaintiff  by  defendant's  negligence 
in  selling  spoiled  meat.  Bevereed. 
The  facts  suflSiciently  appear  in  the  opinion. 


HoiE.—LiaMHty  of  vendor  in  oases  of  tort  for  sale 

of  unwnolUsome  food  or  drug. 

Personal  damages  from  neollgent  sale  of  drugs. 

The  role  aeema  to  be  that  a  vendor  of  drugs  is 
vequired  to  use  the  highest  degree  of  care  and  is 
held  to  tbe  striotest  aooountability,  most  of  the 
•cases  maldng  the  mistake  of  the  druggist  such  neg- 
ligence as  to  give  a  cause  of  action  although  some 
of  them  exonerate  him  If  the  mistake  Is  accidental. 

The  use  of  strjohnine  by  a  druggist  in  filling  a 
prescription  when  a  preparation  of  camphor  is 
•called  for,  establishes  negligence  unless  satisfac- 
tory explanation  Is  given.  Minner  v.  Scherpich, 
*K.  r.8.  B.851. 

And  a  druggist  delivering  the  wrong  kind  of 
medicine  is  liable  for  the  consequences  on  the 
ground  of  negligence.  If  It  occurred  through  ac- 
cident he  is  not  liable,  and  the  mistake  of  the  drug- 
gist should  be  submitted  to  the  jury  as  a  matter  of 
eridence  on  ^e  question  of  negligence,  and  not  as 
establishing  a  cause  of  action.  Brown  v.  Marshall, 
47  Mich.  578, 41  Am.  Bep.  728. 

And  be  is  liable  in  damages  for  mistake  in  filling 
A  prescription  by  a  clerk  who  was  employed  by  the 
druggist*8  brother  while  the  druggist  was  absent 
from  the  dty.  McCnbbln  v.  Hastings.  27  La.  Ann. 
Tia. 

And  one  seUIng  sulphate  of  zinc  by  mistake  for 
^epsom  salts  is  liable  for  damages  caused  thereby, 
-as  he  is  held  to  a  special  degree  of  responsibility. 
Walton  V.  Booth,  84  La.  Ann.  018. 

It  Is  the  duty  of  druggists  to  know  the  properties 
•of  medicine  they  sell,  and  they  are  liable  in  dam- 
ages for  negligence  or  ignorance  in  allowing 
poisonous  drugs  to  be  mixed  with  a  prescription 
that  they  fill,  especially  where  a  druggist  failed  to 
deanae  his  mill  m  which  poisonous  drugs  were 
ground.  Fleet  V.  Hollenkemp,  13  B.  Mon.  219,  £6 
Am.  Deo.  608. 
181  L.R  A. 


But  a  failure  on  the  part  of  a  druggist's  clerk  to 
exercise  due  care  and  skill  in  compounding  pre- 
scriptions must  be  proved  before  the  druggist  can 
be  held  liable  in  damages  caused  by  the  use  of 
wrong  drugs;  negligence  must  exist  as  a  necessary 
element  in  the  liability  when  a  mistake  hat  oc- 
curred.   Beck  with  v.  Oatman,  48  Hun,  286. 

A  wholesale  druggist  selling  belladonna  that  is 
labeled  dandelion,  by  his  agent  in  preparing  drugs 
for  market  and  is  sold  for  dandelion,  is  liable  to  a 
party  injured  thereby  although  the  drug  so  labeled 
has  passed  through  the  hands  of  several  dealers. 
Thomas  v.  Winchester, 6  N.  Y.  897,  57  Am.  Dec.  455. 

A  right  of  action  against  a  druggist  survives  to 
tbe  administrator,  where  a  druggist  negligently 
sells  a  poison  as  and  for  a  harmless  medicine  to  one 
who  buys  it  for  another  who  takes  the  same  and  is 
killed  thereby.  Norton  v.  Sewall,  106  Mass.  143,  8 
Am.  Rep.  298. 

But  a  wholesale  druggist  who  furnished  by  mis- 
take sulphide  of  antimony  for  black  oxide  of 
manganese,  to  a  retail  druggist  is  not  Uable  to  an- 
other purchaser  for  damages  caused  in  the  nee  of 
the  article  which  is  not  injurious  except  when  used 
in  composition  with  another  chemical  agent,  and 
the  wholesale  druggist  did  not  know  that  it  was  to 
be  resold  to  this  purchaser.  Davidson  v.  Nichols, 
llAUen,614. 

Where  plaintiff  went  into  defendant's  drugstore 
and  helped  himself  to  what  be  supposed  was  a  dose 
of  the  extract  of  dandelion  but  which  was  bella- 
donna, and  claimed  that  be  bought  and  took  it  un- 
der defendant's  directions,  but  the  fact  was  that 
the  Jar  was  properly  labeled  and  plaintiff  could 
read  and  his  only  excuse  was  that  defendant  had 
Just  made  tbe  same  mistake  to  fill  an  order,  tbe 
Jury  should  have  been  told  that  if  plaintiff  waa 
guilty  of  contributory  negligence  he  could  not  re- 
cover for  damages  caused  thereby.   Gwynn  y 


See  also  31  L.  R. 
44  L.  R.  A.  548. 


A.  220;  34  L.  R.  A.  464;  35  L.  R.  A.  474;  43  L.  R.  A.  117; 
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Mjohxgak  Supiuna  Coubt. 


Jom, 


Messn.    SlomaA«  Moore  St  Duffle*  for 

plaiDtiff  in  error: 

A  dealer  who  sells  food  forcoDSumption  im- 
pliedly warrants  that  it  is  fit  for  the  purpose 
for  which  it  is  sold. 

Hoover  v.  Peien,  18  Mich.  61;  Sinclair  ▼. 
Hathaway,  57  Mich.  60,  58  Am.  Bep.  827; 
Copa9  V.  AngUhAmeriean  Provision  Co.  78 
Mich.  541. 

The  selling  of  poison  in  the  place  of  a  harm- 
less medicine  by  a  druggist  gives  rise  to  an  ac- 
tion for  negligence. 

Brown  y.  MarahaU,  47  Mich.  676,  41  Am. 
Rep.  728. 

A  caterer  was  liable  for  injuries  caused  by 
poisonous  food  furnished  by  him  at  a  public 
entertainment. 

BUhop  y.  Weber,  189  Mass.  411,  62  Am.  Rep. 
716. 

If  food  has  been  sold  'and  has  been  proved 
unfit  for  use,  and  has  been  the  direct  cause  of 
injury  to  health,  the  fact  alone  of  selling  bad 
food  should  be  sufficient  to  raise  a  presumption 
of  negligence,  and  to  make  out  a  prima  facie 
case. 

Barnovski  v.  Helson,  15  L.  R.  A.  88,  89 
Mich.  528;  Fox  ▼.  Spring  Lake  Iron  Co,  89 
Mich.  887. 

Mr.  Willard  M.  LilUbrid^  for  ap- 
pellee. 


Lon^f  J.,  delivered  the  opinion  of  the 
court: 

PlaintifP  brought  suit  in  an  action  on  the 
case  for  negligence  in  selling  a  piece  of 
rolled  spiced  bacon,  which  he  alleges  was 
spoiled,  and  unfit  for  food,  and  from  the 
effects  of  which  he  became  sick.  The  court 
below  directed  verdict  in  favor  of  defend- 
ants, on  the  ground  that  there  was  no  neg- 
ligence shown  on  the  part  of  the  defendants, 
and  also  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

We  think  uie  case  should  have  gone  to  the 
Jury.  Defendants  carry  on  a  wholesale  and 
retail  business  of  selling  meats  in  the  city 
of  Detroit.  On  July  8,  1891,  plaintiff's 
brother  bought  from  them,  at  the  retail 
counter,  a  roll  of  spiced  bacon.  It  was  taken 
to  the  plaintiff's  house,  whero  he  boarded, 
and  part  of  it  cooked  for  breakfast.  Plain- 
tiff's brother  had  the  first  slice,  which  seemed 
to  be  all  right.  Later  in  the  morning,  plain- 
tiff's wife  cue  off  some  more  from  the  roll, 
and  cooked  it  for  plaintiff.  The  wife  noticed 
a  peculiar  odor  from  it,  but  claims  she 
thought  it  was  the  spices.  Plaintiff  also 
noti<^  the  odor,  and  a  peculiar  taste,  and 
claims  that  he  also  thought  it  was  the  spices. 
Soon  after  eating  it  he  became  quite  sick. 
He  sent  for  a  physician,  who  pronounced  that 


DufBeld,  66  Iowa,  706,  6ft  Am.  Bep.  286, 61  Iowa,  64, 
47  Am.  Rep.  802. 

Although  the  statute  makes  It  a  misdemeanor  to 
sell  poison  without  labelinsr  it,  yet  If  the  druggist 
informs  the  purchaser  of  the  deadly  charaoter  of 
the  drug  and  warns  him  against  the  improper  use 
of  it,  he  is  not  liable  in  damages  for  causing  the 
death  of  the  purchaser.  Wohifahrt  v.  Beokert,  90 
K.  Y.  490,  44  Am.  Rep.  406,  overruling  27  Hun,  74. 

Where  a  druggist  compounded  a  hair  wash  by 
prescription  of  his  own,  a  purchaser  injured  by  the 
use  of  it  may  recover  damages.  George  v.  Skiv- 
Ington,  L.  B.  5  Bxoh«  1. 

ProoMotw  sold  to  a  eotuumer. 

A  guest  may  maintain  an  action  airalnst  a  publi- 
can for  an  injury  received  from  unwholesome  food. 
Bolle,  Abr.  06;  1  BL  Com.  430. 

So  it  was  said  that  ^if  a  man  sells  victuals  which 
Is  corrupt  without  warranty,  an  action  lies,  be- 
cause it  is  against  the  commonwealth.**  Boewel  v. 
Yaughan,  Oro.  Jac.  196. 

The  caterer  providing  a  supper  for  a  ball  is  liable 
for  damages  to  a  guest  caused  by  unwholesome 
and  poisonous  provisions.  The  liability  does  not 
rest  so  much  upon  an  implied  contract,  as  upon  a 
violated  or  neglected  duty  voluntarily  assumed, 
and  it  is  not  necessary  to  aver  that  the  defendant 
knew  of  the  injurious  quality  of  the  food.  Bishop 
V.  Weber,  180  Mass.  410, 62  Am.  Rep.  716. 

Where  a  cow  was  diseased  and  sold  for  domestio 
use,  and  the  vendor  concealed  the  fact  that  she  was 
slaughtered  because  she  was  sick,  the  purchaser 
recovered  damages  for  sickness  caused  by  using 
the  meat.  Van  Bracklln  v.  Fonda,  12  Johns.  468,  7 
Am.  Dec.  880. 

But  a  farmer  killing  and  selling  a  hog  for  pro- 
visions to  be  used  by  the  purchaser  does  not  im- 
pliedly warrant  that  the  hog  is  lit  for  food  where 
he  makes  no  repiesentation  although  some  of  his 
other  hogs  are  diseased  with  hog  cholera,  and  the 
farmer  is  not  liable  in  damages  for  sickness  caused 
thereby.    Giroux  v.  Btesdman.  146  Mass.  499. 

The  court  attempts  to  distinguish  this  case  from 
21L.ItA. 


Van  Bracklln  v.  Fonda,  supra,  claiming  that  In  the 
former  case  the  vendor  sold  with  full  knowledge. 

And  a  water  supply  company  is  not  liable  in 
damages  for  death  from  water,  drawn  from  a  river 
which  is  infected  in  its  course  through  a  town  In 
which  there  is  typhoid  fever,  where  the  company 
waa  ignorant  of  the  disease,  and  the  river  banka 
had  been  recently  Inspected  by  the  company* 
Buckingham  v.  Plymouth  Water  Go.  142  Pa.  22L 

A  declaration  in  an  action  on  the  case  was  sua* 
tained,  alleging  chat  plaintiff  knowingly  sold  a 
quantity  of  unwholesome  meat  as  and  for  good 
and  wholesome  meat,  although  it  did  not  aUege 
that  plaiDtilf  had  paid  for  the  meat,  or  was  a  con- 
sumer, or  had  suffered  any  special  damages.  Peck* 
ham  V.  Holman,  11  Pick.  484. 

A  private  person  who  sells  an  unwholesome  artl-^ 
cle  of  food  is  not  liable  under  the  English  statute 
applicable  to  victuallers,  brewera,  and  other  com- 
mon dealers,  providing  a  criminal  and  civil  liabil- 
ity.   Bumby  v.  BoUett,  16  Mees.  ft  W.  644. 

Food  for  eattle, 

A  vendor  of  hay  knowing  that  some  white  lead 
paint  had  been  split  upon  his  hay,  but  believing 
that  he  had  separated  it  from  the  other,  was  liable 
to  his  vendee  in  an  action  of  tort  for  the  death  o^ 
his  cow,  caused  by  eating  this  hay.  French  v. Yin- 
iDg,  102  Mass.  132,  8  Am.  Bep.  440. 

But  in  the  absence  of  negligence  on  his  part  a 
miller  is  not  liable  as  upon  an  implied  warranty 
for  Injury  to  cattle  from  bran  bought  from  hiov 
into  which  without  his  negligence  pieces  of  meta^ 
had  accidentally  fallen.  But  the  court  thinks  it 
would  be  otherwise  in  case  of  food  for  human  be- 
ings. Lukens  v.  Freiund,  27  Kan.  664, 41  Am.  Bep. 
429. 

It  should  be  noticed  in  connection  with  the  cases- 
last  cited  that  the  question  of  implied  warranty  as 
such  is  not  included  within  the  scope  of  this  note 
but  that  such  cases  are  included  here  only  so  far  aa 
they  closely  touch  the  question  of  negligence  iia 
selling  unwholesome  articles  of  food.  L  T. 
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he  was  8u£fering  from  some  kind  of  poison. 
Plaintiff  then  examined  the  balance  of  the 
meat,  opened  it,  and  says  that  it  was  very 
rank,  and  the  smell  of  it  was  like  that  of  a 


A  witness  for  plaintiff  also  testified 
that  a  short  time  previous  to  that  she  pur- 
chased some  spiced  bacon  of  defendants, 
cooked  it,  and  her  husband  became  sick.  She 
opened  that  roll,  and  found  it  spoiled.  She 
returned  it  to  one  of  the  clerks  at  the  retail 
counter,  and  told  him  of  its  condition.  He 
took  it  back,  and  gave  her  other  meat  in 
its  place.  John  Stabler,  a  witness  for  plain- 
tiff, testified  that  he  had  worked  for  defend- 
ants, bat  left  their  employ  just  before  this 
meat  was  sold.  He  testified  that  he  had  seen 
old  pickle  drippings  from  the  upper  floor 
upon  bacon  piled  upon  a  lower  floor,  and  that 
the  defendants'  foreman  had  the  bacon  re- 
moved ;  that  some  rolls  of  bacon  were  badly 
molded,  and  th6  foreman  directed  that  they 
should  be  taken  to  the  smokehouse  and 
smoked  over  affain.  Robert  Craft,  a  brother 
of  the  plaintiff,  had  worked  for  defendants, 
and  was  in  their  employ  at  the  time  the  bacon 
was  sold  to  plaintiff.  He  was  asked :  ''Do 
you  know  of  any  spoiled  meats  that  were  sold 
there,  over  the  counter,  during  the  month  of 
July,  about  the  time  you  procured  this  piece 
of  spiced  bacon  that  was  put  on  the  counter 
there  for  sale  for  private  consumption,  in  the 
regular  course  of  their  business,  and  that  was 
unfit  for  food,  being  spoiled  and  discolored?" 
Under  defendants'  objection,  the  witness  was 
not  permitted  to  answer.  John  Stabler  was 
also  asked:  "  What  can  you  say  as  to  whether 
or  not  you  have  seen  meat  that  was  spoiled, 
and  unfit  for  use,  prepareji  in  this  place  to 
be  sold  on  the  market  about  last  summer,  or 
the  early  part  of  last  winter  ?"  This  was  also 
ruled  out.     The  answers  to  these  questions 


should  have  been  permitted.  The  question 
to  Mr.  Craft  fixed  the  time  the  sale  was  made 
to  plaintiff,  and,  with  some  testimony  fixing 
the  keeping  for  sale  of  spoiled  meats  at  about 
that  time,  the  plaintiff  should  have  been  per- 
mitted to  show  other  meat  kept  for  sale  prior 
to  that  time.  The  defendants  were  keepers 
of  a  retail  meat  market,  engaged  in  the  busi- 
ness of  selling  meats  for  food,  and  were  bound 
to  use  due  care  to  see  that  the  meats  were  fit 
for  human  consumption.  Hoover  v.  Peteri, 
18  Mich.  51.  It  was  proposed  to  be  shown, 
however,  that  they  were  not  only  careless  in 
preparing  their  meats,  but  their  servants  had 
actual  knowledge  of  the  unfitness  of  the  meat 
for  food,  and  yet  sold  it. 

It  was  a  question  for  the  jury  whether  the 
defendants  were  so  careless  that  they  should 
be  held  responsible  for  the  consequences  of 
their  own  acts,  or  the  acts  of  their  servants. 
A  dealer  who  sells  food  for  consumption  im- 
pliedly warrants  that  it  is  fit  for  the  purpose 
for  which  it  is- sold.  If,  in  addition  to  this 
implied  warranty,  it  is  found  that  he  was 
negligent  in  selling  meats  that  were  dan- 

f:erous  to  those  who  ate  them,  he  would  be 
iable  for  the  consequences  of  his  act,  if  he 
knew  it  to  be  dangerous,  or,  b^  proper  care 
on  his  part,  could  have  known  its  condition. 
BMop  V.  Weber,  189  Mass.  411,  52  Am.  Rep. 
715.  These  are  questions  for  the  jury,  and 
not  for  the  court. 

The  question  is  also  for  the  jury  to  de- 
termine, whether  the  plaintiff  exercised  due 
care  on  his  part  in  partaking  of  the  meat 
when  he  observed  the  odors  arising?  from  it 
after  it  was  cooked. 

The  judgment  mwi  he  rewned,  and  a  nev 
trial  ordered. 
The  other  Justices  concurred. 
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Sarah  0.  KING  et  aJL 

e. 

PHILADELPHIA  CO.,  Appi, 

(lMPa.lflO.) 

1.  The  openlnct  gradin^t  or  pavtiiff  of 
■trcola,   eonstmetloii  of  dralna  and 


aewers,  ereeiioii  of  mmiieipal  bnikU 
inga*  or  other  public  improvemente» 
nraet  be  refptrded  ae  lawAUly  done* 

althoufffa  coDstruoted  under  a  statute  as  to  cities 
of  a  certain  cJaas  which  eome  yean  afterwards 
la  declared  unconstttutional,  as  a  prohibited  local 
or  special  law,  where  no  questioD  as  to  the  v^ 
lidlty  of  the  statute  is  made  at  the  time. 


Non.— De  faeto  offieem  and  o^kee  under  vneon$t/t- 
tuHondl  etahuee. 
The  above  decision  as  stated  In  the  beadnotes  and 
ophilon  must  probably  be  construed  with  refer- 
ence to  the  pfloticular  case  in  hand.  The  uncon- 
fltitutioDality  of  the  statute  involved  beioff  merely 
In  its  violation  of  provisions  against  local  or  special 
laws  there  Is  presented  the  case  of  an  attack  upon 
the  proceedtngs  merely  on  the  ground  that  the 
statute  authorizing  them  was  in  violation  of  some 
constitutional  provision  which  did  not  particularly 
affect  the  rights  of  those  who  attack  It.  It  is 
tfaeief  ore  treated  by  the  court  as  a  question  of  the 
validity  of  the  acts  of  de  facto  officials  and  as  such 
the  caee  Is  especially  Important  But  it  is  plain 
that  the  court  does  not  necessarily  decide  the  broad 
proposition  that  acts  under  an  unconstitutional 
law  most  be  held  vaUd  if  not  atitacked  at  the  time 
tliey  are  done,  and  it  may  be  said  that  if  the  un- 
SI  LwR  A. 


constitutionality  had  directly  related  to  individual 
rights,  as  by  denial  of  due  process  of  law,  taking 
property  without  compensation,  etc.,  quite  a  differ- 
ent question  would  have  been  presented.  The  dis- 
cussion as  to  the  effect  of  an  unconstitutional  stat- 
ute is  limited,  however,  in  this  note  to  the  matter 
of  de  f<icto  officers  and  offices.  This  is  not  intended 
to  include  matters  as  to  constitutional  disqualifica- 
tions of  officers  or  direct  attempts  to  remove  them 
«n  constitutional  grounds  but  merely  the  effect  of 
their  acts  as  those  of  de  faeto  officers  on  collateral 
attack. 

The  cases  make  a  distinction  between  an  office 
not  recognized  by  the  constitution  and  one  flUed 
under  authority  of  the  act  that  was  invalid 
through  nonconformity  with  the  constitution.  In 
the  former  case  the  acts  are  void,  and  in  the  latter 
are  voidable,  although  some  conflict  appears  and 
some  cases  allow  the  acts  to  be  nssn  iled  collaterally 


Bee  also  31  L.  R.  A.  660. 
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8.  A  gtLM  campanjr  whleh*  In  aoeord- 
anee  with  the  direetloiui  of  the  mn- 
nieipal  authorities,  lays  its  pipes  in 
land  declared  1^  sneh  anthoritles  to 
be  a  public  street*  under  proceedings  in 
strict  conformity  with  the  then  ezlstlng  statute, 
the  validity  of  which  Is  not  then  questioned, 
cannot  be  oompelled  to  remove  such  pipes  by 
the  owners  of  the  fee  of  the  land,  althougrb  some 
years  afterward  such  statute  is  pronounced  un- 
constitutional, as  a  special  or  local  law,  and  the 
street  at  the  time  the  pipes  were  laid  had  not 
been  actually  opened. 

(April  10.  X80&) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas,  Number  1, 
for  Allegheny  County,  in  favor  of  plaintiffs  in 
an  action  brought  to  enjoin  defendant  from 
laying  gas  pipes  through  land  which  had  for- 
merly belonged  to  plaintiffs,  but  which  de- 
fendant claimed  had  become  a  pablic  high- 
-way.     Reveraed. 

On  June  14, 1887,  the  legislature  passed  an 
act  in  relation  to  the  government  of  cities  of 
tbe  second  class,  in  which  it  was  provided  that 
the  city  councils  might  direct  the  opening, 
grading,  and  widening,  or  other  improvemenis 
of  any  street,  lane,  or  alley  on  the  petition  of 
one  third  of  the  owners  of  property  on  said 
street,  lane,  or  alley,  and  after  the  councils 
had  given  the  order  for  the  improvement  the 
fact  that  the  petition  was  signed,  as  it  pur- 
ported to  be,  by  one  third  of  the  property 
owners,  should  not  be  questioned  in  any  pro- 
ceeding had  in  accordance  therewith,    llie  act 


also  provided  for  a  board  of  viewers  to  be  ap- 
pointed  by  the  court  of  common  pleas  iu  AUe- 
gheny  county  to  which  all  claims  for  damages 
from  the  exercise  of  the  right  of  eminent  domain 
by  the  city  in  opening  or  improving  streets 
should  be  referred.  The  members  were  to  hold 
office  for  three  years,  and  were  appointed  on  the 
motion  of  the  city  attorney.  Their  compensa- 
tion was  fixed  by  the  city  councils.  All  claims 
for  damages  must  be  decided  by  this  board. 
From  their  decision  an  appeal  could  be  taken 
to  the  city  councils,  whose  opinion  was  final 
and  conclusive,  unless  appealed  from  within 
ten  days.  Under  this  act  proceedings  were 
instituted  to  open  Negley  avenue,  in  the  city 
of  Pittsburgh,  and  the  street  was  duly  opened 
and  defendant  given  permission  to  fay  pipes 
in  the  street.  Subsequently  the  Act  of  1^7, 
under  which  the  street  was  opened,  was  de- 
clared unconstitutional.  Be  WyonUna  Street^ 
187  Pa.  494;  PitUburgh't  App.  188  Pa.  40U 
These  proceedings  were  then  instituted  to  re- 
strain defendants  from  proceeding  with  the 
construction  of  their  pipe  line,  and  to  compel 
them  to  remove  what  was  already  laid,  and  for 
damages.  The  case  was  referred  to  a  master, 
who  reported  in  favor  of  complainants,  and  the 
defendant  entered  the  following  among  other 
exceptions  to  his  report: 

"  7.  The  master  erred  in  holding  as  matter 
of  law  that  after  the  payment  of  damages,  and 
the  receipt  of  benefits  by  all  the  owners  of 
property  abutting  on  Negley  avenue,  the  legal 
existence  of  Negley  avenue  as  a  public  high- 
way can  be  call^  in  question  or  passed  upon 
in  a  bill  filed  by  one  property  owner  withoul 


where  the  statute  was  invalid  through  irreflrular- 1 
ities. 

The  acts  of  an  officer  elected  onder  an  hnoonsti- 
tutlonal  statute,  which  are  performed  prior  to  the 
determination  of  the  validity  of  the  law,  are  valid. 
Donouffh  V.  Dewey,  82  Mioh.  800. 

One  elected  or  appointed  to  an  office  under  an 
unconstitutional  statute  before  it  is  adjudcred  to  be 
so  is  an  officer  de  /octo,  and  the  pubUo  will  not 
suffer  because  of  his  defective  title  to  the  office. 
Parker  v.  State  (Ind.)  18  L.  B.  A.  687,  679. 

Acts  performed  by  a  city  recorder  as  a  commit- 
ting ma^ristrate  are  valid  as  to  third  persons  al- 
though the  statute  authorising  him  to  act  was  un- 
oonsdtutional  and  void.  Meagher  v.  Storey 
County,  6  Nev.  315. 

Where  a  justice  of  the  peace  acted  as  police  judge 
and  styled  himself  tx  officio  police  judge,  under  an 
unconstitutional  act,  his  proceedings  were  sus- 
tained because  he  had  jurisdiction  of  such  an 
offense  as  a  justice  of  the  peace,  and  habeas  corpus 
was  refused.   JCx  parte  Beilly.  86  CaL  882L 

Where  the  legislature  declared  the  offices  of 
certain  officials  vacant  and  appointed  others  to  till 
the  office  such  action  cannot  be  questioned  collat- 
erally even  if  contrary  to  the  constitution.  An  act 
of  assembly  is  sufficient  to  give  color  of  title.  Gar- 
land V.  Custer  County  Comrs.  6  Mont.  579. 

It  was  said  in  Com.  v.  McCombs,  66  Pa.  488,  that 
the  title  of  an  incumbent  cannot  be  assailed  collat- 
erally even  tf  the  act  creating  the  office  be  uncon- 
stitutional. 

A  recognizance  may  be  valid  although  taken 
before  a  judical  officer  appointed  by  a  dty  council 
under  an  act  that  was  afterwards  held  unconstitu- 
tional on  account  of  the  appointing  power  being 
in  the  general  assembly.  Brown  v.  O^Connell,  88 
Coon.  432,  i  Am.  Bep.  89. 

The  acts  of  associate  judges  of  a  court  elected 
21  JURA. 


under  a  statute  cannot  be  questioned  collaterally 
even  if  under  the  constitution  there  could  be  no 
election  of  associate  judges  in  that  county.  Camp* 
beUv.Com.98Pa.8M. 

There  may  be  an  officer  de  facto  although  the 
statute  authorizing  his  appointment  is  unoonstita- 
tional,— as  in  a  case  of  a  statute  increasing  the 
number  of  judges,— and  his  acts  will  not  be  re- 
strained by  prohibition  in  order  to  prevent  the  trial 
of  a  case.   Walcott  v.  Wells  (Nev.)  9  L.  B.  A.  69. 

Where  a  judge  was  ousted  from  office  because  be 
was  elected  under  a  law  that  was  not  constitu- 
tional, the  court  said  that  his  acts  would  be  valid 
as  to  third  persons.   People  v.  Bangs,  U  Uh  184. 

The  acts  of  a  majority  of  eight  supervisors  were 
valid  although  live  of  them  were  elected  under  an 
act  afterwards  held  unconstitutional  on  account 
of  the  title.    Leach  v.  People,  1»  BL  420. 

The  acts  of  a  board  of  city  attain  created  under 
Ohio  Bev.  Stat.,  0  2281,  which  acts  were  performed 
before  the  act  was  declared  unconstitutional  aa 
special  legislation,  were  sustained  as  valid.  Kirker 
V.  Cincinnati,  48  Ohio  St.  607. 

Where  a  court  has  been  established  by  a  statute 
apparently  valid,  and  the  office  is  filled  under  the 
act,  it  is  regarded  as  a  de  /octo  court  or  office,  and 
its  Jurisdiction  cannot  be  questioned  by  third  par- 
ties, although  it  was  claimed  that  the  act  did  not 
become  a  law  for  failure  to  receive  enough  votea 
of  the  assembly.  Burt  v.  Winona  ft  St.  P.  B.  Co. 
81  Minn.  472. 

In  a  proceeding  against  a  member  of  the  board 
of  supervisors  for  voting  against  auditing  a  claiOA 
presented  by  a  judge  of  the  court  of  general  sea- 
sions  of  New  York  olty,  the  act  providing  for  the 
appointment  of  such  judge  cannot  be  questioned* 
even  if  it  did  not  receive  a  sufficient  number  of 
votes  in  the  legislature,  Morris  v.  People,  8  Deolo^ 
88U 
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iDftkiD|ra]1  the  other  property  owners  and  the 
dry  ofJPittsburgh  parties  defendant. 

"8.  The  master  erred  in  not  holding  as  mat- 
ter of  law  that  all  the  owners  of  property  abut- 
tini;  on  Kegley  ayenue  between  Bryant  street 
and  Butler  street,  including  the  plaintiffs,  by 
their  concurrent  action  in  ratifying,  adoptinff, 
and  acquiescing  in  the  report  of  the  viewers  in 
the  assessment  of  damages  and  benefits  for  the 
opeoing  of  said  avenue,  are  estopped  from  as- 
serting, as  against  defendant,  that  said  Negley 
avenue  is  not  a  public  highway  located  and 
opened. 

"9.  The  master  erred  in  not  holding  as 
matter  of  law  that  Negley  avenue  from  Bryant 
street  to  Butler  street  is,  as  against  the  plain- 
tiffs, and  all  other  abutting  property  owners, 
a  public  highway  located  and  opened,  and 
that  defendant,  under  its  charter,  toe  laws  of 
Pennaylvania,  and  its  ordinances,  bad  full 
power  and  authority  to  enter  upon  said  avenue 
and  to  locate,  construct,  and  maintain  its  pipe 
line  thereon." 

These  exceptions  were  overruled,  and  the 
acUoD  of  the  court  in  overruling  them  became 
the  basis  for  assignments  of  error. 

Jfestrv.  Dalsellt  Seott  St  Gordon*  for 
appellant: 

The  proceedings  having  been  completed  un- 
der the  Act  of  1887,  by  the  payment  of  all 
benefits  and  damages  assessed  or  awarded  be- 
fore the  act  was  declared  unconstitutional,  the 
street  became  and  continued  to  be  a  lawful 
highway;  all  the  parties  interested  havinf 
waived  their  constitutional  rights,  acquiesced 
in  the  proceedings,  and  paid  or  received  money 


tliereunder,  are  estopped  and  concluded  as  to 
the  lawful  opening  of  this  street. 

The  board  of  viewers  appointed  and  actins 
under  the  Act  of  1887  was  charged  with  judicial 
duties  and  was  de  facto  a  judicial  body.  The 
duty  of  ascertainmg  and  awarding  benefits* 
and  damages  is  essentially  a  judicial  one. 

Elliott,  Koads  &  Streets,  212,  281. 

Whenever  any  person  or  persons  have  au- 
thority to  hear  and  determine  any  question,, 
their  determination  is  in  effect  a  judgment, 
having  all  the  incidents  and  properties  attached 
to  a  similar  judgment  pronounced  in  any  regu- 
lar court  of  linoited  jurisdiction  acting  within* 
the  bounds  of  its  authority. 

Freeman,  Judgm.  §  681. 

The  acts  of  an  officer  appointed  by  and  act- 
ing under  and  pursuant  to  an  unconstitutional 
law  performed  before  the  unconstitutionality 
of  the  law  has  been  judicially  determined  are 
valid  as  respects  the  public  and  third  persons- 
as  the  acts  of  an  officer  de  faeto. 

State  V.  Carroll,  88  Conn.  449,  9  Am.  Rep. 
409:  MaetiTion  v.  Matthew,  60  Ala.  260. 

The  regular  judgments  of  a  de  facto  court 
whose  existence  has  afterwards  been  pro- 
nounced unconstitutional  and  void  are,  never- 
theless, valid  and  conclusive. 

Black,  Judgm.  §§  178, 175;  Olarky.  Com,  29* 
Pa.  129;  Com,  v.  McGombi,  56  Pa.  436;  Camp- 
bfU  V.  Com.  96  Pa.  844;  Dunn  v.  Mellon,  29  W 
N.  C.  272. 

The  whole  proceeding,  under  the  Act  of 
1887,  was  completed  and  closed,  and  all  rights- 
thereunder  fixed  and  settled  beyond  question,. 

The  property  owners,  who  paid  money  un- 


To  the  contrary,  on  a  motion  to  set  aside  an  1n- 
fonnatfon  on  the  irronnd  that  the  oourt  was  es- 
tablished by  a  resolution  of  the  leirislature  and 
not  acted  on  by  the  governor,  it  was  held  that  there 
cannot  be  a  de  faeto  Judge  of  a  court  that  Is  organ- 
lied  under  an  act  that  Is  unconstitutionaL  People 
v.  TOa]«  86  CaL  888. 

In  this  case  the  effect  of  the  decision  was  that 
there  was  no  law  under  which  the  oourt  existed, 
and  there  being  no  court  there  could  be  no  de 
faeto  jadge.  But  stUl  it  is  difficult  to  reconcile  this 
decision  with  those  supra.  In  this  case  Beatty, 
Ol  J.,  and  Patterson,  J.,  dissent. 

The  rights  and  powers  of  a  Judge  d»  faeto  with 
oolor  of  title  cannot  be  questioned  in  any  other 
form  tlian  by  quo  warranto  at  the  suit  of  the  com- 
moDwealth,  even  If  the  legislature  had  not  the 
eonstltntional  power  to  alter  Judicial  districts  so 
ai  to  transfer  a  Judge  to  courts  of  certain  counties 
that  never  voted  for  him.   dark  v.  Com.  29  Pa.  120. 

Where  an  act  constitutionally  created  a  court 
but  was  void  as  to  the  matter  of  the  Judge  who 
was  not  constitutionally  chosen,  bis  acts  were  held 
valid  as  to  third  persons  in  an  action  on  a  Judg- 
ment rendered  by  htm.  Hasterson  V.  Matthews,  00 
Ala.  200. 

Tbe  acts  of  a  police  Judge  appointed  by  a  mayor 
In  the  absence  or  disability  of  the  regular  police 
Jodice  are  valid  and  cannot  be  questioned  by  habeas 
corpus,  even  if  the  power  of  appointment  be  con- 
trary to  the  limitations  of  the  constitution  requir- 
ing Judges  to  be  elected*   £s  ports  Strang,  21  Ohio 

SLoia 

This  case  IS  supported  by  those  next  succeeding, 
and  espeoislly  by  Btate  v.  Oarroll,  infm,  the  lead- 
log  case  In  the  United  States  on  de  facto  officers. 
Bat  see,  contra^  People  v.  Blake,  infra. 

And  the  acts  of  officers  de  faeto  are  valid  where 
such  officers  axe  reoognimd  under  the  constitution 

21L.II.A, 


although  appointed  when  they  should  have  been 
elected.  Chicago  ft  N.  W.  B.  Co.  v.  Langdale  Conn* 
ty,  60  Wis. 614. 

Tbe  acts  of  town  officers  under  an  act  providing 
that  the  officers  of  a  town  within  which  a  certain 
village  is  situated  shall  be  the  officers  of  the  vlUagev 
are  valid  as  to  third  parties,  although  tbe  statute 
is  unconstitutional  as  depriving  the  people  of  the- 
right  of  election.  Cole  v.  Black  Blver  Eslls,  ST 
Wis.  110. 

The  acts  of  a  derk  pro  tempore  appointed  by  the* 
oourt  under  a  statute,  in  the  absence  of  the  clerk, 
are  valid  as  to  third  persons  and  cannot  be  assailed 
collaterally  although  the  constitution  proyldes* 
that  clerks  shall  be  elected  hy  dectora.  Cocke  v. 
Halsey,  41 U.  8. 16  Pet  71, 10L.ed.  89L 

Where  an  act  directed  the  appointment  of  Judges- 
until  an  election  and  the  c^jnstitutlon  required 
them  to  be  elected,  the  acts  of  those  appointed 
could  not  be  questioned,  and  they  were  Judges  de^ 
facto,   Ite  Ah  Lee,  6  Sawy.  ilO. 

Wbere  the  organization  and  authority  of  a  oourt 
In  a  criminal  case  was  assailed  on  the  ground  that 
the  statute  authorizing  the  appointment  to  the 
office  of  Judge  of  the  oourt  was  void,  as  tbe  consti- 
tution required  an  election  In  another  manner,  it 
was  held  that  the  acts  of  the  Judge  were  valid  as  a 
de  faeto  officer.  Btate  v.  Carroll,  88  Conn.  449,  1^' 
Am.  Bep.  409. 

To  the  .contrary  where  an  act  Incorporating  a. 
village  which  provided  that  the  four  persons 
named  therein  should  be  trustees  until  their  suc- 
cessors were  elected,  and  that  three  others  should 
be  trustees  until  tbe  next  year,  was  In  violation  of 
the  constitution,  their  acts  and  those  of  the  police- 
Justice  elected  under  their  direction  and  the  acta 
of  policemen  appointed  by  them  may  be  questlonedr 
collaterally  by  habeas  corpus  proceedings.  People: 
v«  Blake,  48  Barb.  9. 
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<3er  that  proceeding,  could  not  recover  it  back. 
The  payments  were  voluntary  payments,  even 
if  made  upon  formal  demand  of  the  city  offl- 
-cers. 

Peebl€i  T.  Pittsburgh,  101  Pa.  804;  Taylor  v. 
Board  of  Health,  81  Pa.  78. 72  Am.  Dec.  724; 
De  La  Gueita  v.  Ins,  Co.  qf  North  America, 
«  L.  R.  A.  681,  186  Pa.  62. 

The  property  owners,  who  accepted  the 
<3amages  awarded  them,  cannot  question  the 
validity  of  the  proceeding  and  the  existence  of 
the  street. 

Cooley.  Const.  Lim.  4th  ed.  219;  BidweU  v. 
Pittamrgh,  85  Pa.  412,  27  Am.  Rep.  662;  Fer- 
^on*i  App.  96  Pa.  140. 

^If  the  proceedings  for  the  opening  of  the 
street  were  completed,  as  they  undoubtedly 
were,  it  is  immaterial  whether  or  not  in  fact 
there  was  any  actual  travel  upon  the  highway 
prior  to  the  construction  of  defendant's  pipe 
line. 

Com.  V.  MeNaugher,  181  Pa.  66. 

Mr,  Oeorfce  w*  Oiithrie»  for  appellee: 

The  Act  of  June  14,  1887,  under  which  the 
ordinance  was  passed  and  the  proceedings 
talcen,  is  wholly  unconstitutional  and  void 
•  {Pittsburgh's  App,  188  Pa.  401),  and  being  so,  it 
«annot  confer  either  contract  rights  or  properlr 
rights  upon  any  persons,  natural  or  artincial, 
'*  and  its  validity '^  may  be  directlv  questioned 
by  any  person  adversely  interested. 

Dunn  V.  Mellon,  147  Pa.  11. 

The  payment  of  the  assessment  under  the 
isircumstances  is  of  no  weight.  Mr.  King  was 
notified  by  the  city  attorney  that  unless  the 
money  was  paid  a  lien  would  be  filed  aniinst 
bis  property  within  thirty  days,  and  he  Knew 
that  if  this  was  done  he  would  be  obliged  to 
f>av  the  money,  with  costs,  in  order  to  free  his 
title.    Unconstitutional   laws   cannot   confer 


either  contract  rights  or  property  rights  upoa 
any  persons,  natural  or  artificial. 
Com.  V.  MeNaugJi&r,  181  Pa.  65. 

Green*  J.,  delivered  tbe  opinion  of  the 
court: 

It  is  not  at  all  questioned  that  the  proceed* 
ings  for  laying  out  and  opening  Kegley 
avenue  as  one  of  the  streets  of  the  city  of 
Pittsburgh  were  entirely  regular  and  accord- 
ing to  law,  in  all  respects.  An  ordinance  by^ 
the  select  and  common  councils  of  the  city 
was  passed  July  11,  1887,  ordaining  and  en- 
acting that  Neeley  avenue  be  locate  by  cer- 
tain designatea  courses  and  distances,  and  of 
a  width  of  67  feet.  Another  ordinance  was 
enacted  December  27,  1887,  relocating  the 
avenue  for  a  portion  of  its  distance,  also  hj 
courses  and  aistances  expressed  in  the  or- 
dinance. On  the  12th  of  March,  1888,  an  or- 
dinance was  enacted,  authorizing  and  direct- 
ing the  city  engineer  to  survey  and  open 
Negley  avenue  from  Bryant  street,  at  a  width 
of  67  feet,  in  accordance  with  the  plan  on 
file  in  the  city  engineer's  office,  in  pursuance 
of  the  ordinance  of  December  27,  1887. 
Thereupon  viewers  appointed  by  the  court  of 
common  pleas  of  Allegheny  county,  and  au- 
thorized by  the  ordinance  of  March  12,  1888» 
proceeded,  after  due  notice  to  all  parties  in- 
terested, to  assess  the  damages  and  benefita 
occasioned  by  the  opening  of  the  street,  and 
made  report  of  their  proceedings  in  that  re- 
gard, stating  the  damages  they  had  ascer- 
tained to  be  suffered  by  property  owners 
whose  lands  were  taken,  and  the  benefits  con- 
ferred upon  other  landowners,  to  whom  the 
opening  of  the  street  was  an  advantage.  This 
report  was  made  on  November  17,  1888,  and 
was  accompanied  by  a  carefully  prepared 


And  perjury  oannot  be  asslffned  on  aooount  of 
testimony  erivea  before  a  Justioe  of  the  peace  ap- 
pointed to  fill  a  vaoanoy  where  the  statute  author- 
ized such  an  appointment  but  the  constitution  re- 
•quired  an  election.  Color  of  title  can  only  be 
«lven  by  power  having  authority  to  fill  the  offloe. 
People  V.  Albertson,  8  How.  Pr.  368. 

A  statute  authorizing  the  election  of  a  Justioe  In 
«  village  where  the  oonstitutlon  only  provided  for 
«n  election  for  towns  Is  void,  and  a  party  con- 
victed t}efore  such  Justioe  may  be  discharged  by 
proceedings  In  habeas  corpus.  People  v.  Terry,  4Si 
Hun,  278w 

The  value  or  authority  of  the  three  preceding 
-CAses  is  questionable  considering  their  conflict 
with  the  general  doctrine  and  the  difficulty  of  reo- 
•onclling  them  with  the  majority  of  weU-oonsldered 


The  apparent  creation  and  existence  of  an  office 
of  county  commissioner  under  an  act  declared  un- 
"Oonsiitutional  does  not  render  it  possible  that 
there  should  be  an  officer  de  faCto  for  such  offloe, 
And  therefore  a  subscription  by  a  board  of  county 
•commissioners,  which  board  is  not  recognized  by 
the  constitution,  is  of  no  validity.  Norton  v.  Shel- 
by County,  118  U.  8. 42B.  80  L.  ed.  178. 

So  a  de  /octo  court  cannot  exist  which  is  not  au- 
thorized by  the  constitution,  although  the  legisla- 
ture may  attempt  to  create  one,  as  there  cannot  be 
a  de  facto  office,  and  the  acts  of  such  court  are  in- 
valid and  void.  Hlldreth  v.  Molntlre,  1  J.  J. 
Marsh.  206, 19  Am.  Dec.  61. 

A  writ  of  prohibition  was  issued  to  prevent  a 
circuit  Judge  from  trying  a  case  where  the  court 
1»1L.R.A. 


was  not  recognized  by  the  oonstitutlon.  JBv  ports 
Boundtree,  51  Ala.  42. 

The  conviction  of  a  prisoner  by  a  oourt  created 
by  an  act  which  was  repugnant  to  the  constitution, 
which  recognlMd  and  continued  another  court, 
may  be  tested  by  habeas  corpus.  There  cannot  be 
an  officer  de  facto  unless  there  is  a  legal  offloe  to 
1I1L   Ex  parts  Snyder,  64  Mo.  S8. 

Where  the  constitution  describes  the  dass  of 
cases  in  which  a  Judge  may  be  recused,  and  select 
a  lawyer  to  try  such  cases,  it  prohibits  the  legisla- 
ture from  giving  authority  to  appoint  in  any  other 
cases,  and  a  defendant  convicted  before  an  attor- 
ney appointed  under  a  void  statute  may  attack 
such  power  by  objection  to  the  oourt  and  appeal. 
State  V.  Frits,  27  La.  Ann.  688. 

Where  there  is  no  office,  constitutional  or  statu- 
tory, there  cannot  be  a  de  facto  officer.  Be  fllnUe, 
81  Kan.  7U. 

A  de  /oeto  offloe  cannot  exist  under  a  constitu- 
tional government;  and  the  acts  of  officers  of  a 
state  which  is  in  rebellion  to  the  government  are 
void.  Hawver  v.  Seldenridge,  2  W.  Va.  274, 94  Am. 
Dec.  682. 

It  would  seem  to  be  a  fair  deduction  from  the 
majority  or  the  cases  that  an  office  not  recognised 
by  the  constitution  cannot  be  filled  so  as  to  give 
validity  to  the  acts  of  the  incumlient  as  a  de  facto 
officer,  but  that  where  there  is  such  an  office  con- 
templated in  the  constitution  the  acts  of  a  persoa 
attempting  to  fill  It  may  be  upheld  as  those  of  a  ds 
fact/o  officer  although  his  claim  to  the  offloe  de> 
pends  on  an  unoonstitutional  statute.  I.  S. 
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draft  showing  the  location  of  Kegley  avenue 
from  Bryant  ^street  to  Butler  street,  with  the 
names  of  the  owners  along  the  line,  and  the 
boundaries  of  their  several  properties;  and 
this  draft  or  plan  was  duly  read  and  approved 
in  common  council  on  November  26,  1888, 
«nd  in  select  council  o^  December  10,  1888. 
After  this  was  done,  all  the  owners  who  were 
assessed  for  benefits,  including  Alexander 
King,  the  father  of  the  present  plaintiffs, 
paid  into  the  city  treasury  th'e  several 
amounts  assessed  against  them^  and  the  city 
thereupon  paid  to  all  the  property  owners 
who  bad  sustained  damages  by  the  opening 
of  the  street  the  full  amounts  of  the  sums 
awarded  to  them,  respectively.  The  defend- 
ant was  duly  authorized  by  its  charter,  and 
by  ordinance  of  the  city  councils,  to  lay  its 
pipes  in  and' upon  the  streets  of  the  city. 
When  they  were  about  to  lay  them  they  ap- 
plied to  the  chief  of  the  department  of  pub- 
lic works  of  the  city  of  Pittsburgh  to  receive 
instructions  as  to  where  they  should  lay 
their  pipes  in  this  part  of  the  city.  Accord- 
in?  to  the  undisputed  testimony  before  the 
mfi>ter,  he  directed  that  they  should  go 
through  and  occupy  Neglev  avenue  for  that 
purpose,  assuring  the  defendant  that  the 
street  was  opened,  and  that  they  could  oc- 
cupy it  for  that  purpose.  In  pursuance  of 
this  instruction  the^  surveyed  and  located 
tlie  line  upon  which  to  lay  their  pipes 
through  this  street,  and  did  lay  them  accord- 
ingly. At  that  time  no  question  was  raised 
as  to  the  legal itv  of  their  action.  The  con- 
stitutionality of  the  law  of  June  14,  1887, 
(P.  L.  886,;  had  not  then  been  called  in 
ijuestion.  The  pipes  were  laid  in  the  fall 
of  1880,  and  it  was  not  until  January  22, 
1891,  that  a  proceeding  in  the  courts  was 
commenced  to  test  the  validity  of  the  act  of 
18tf7.  The  report  of  the  boajcd  of  viewers 
was  never  questioned  or  contested  by  excep- 
tions, appeal,  or  in  any  other  manner.  The 
fences  crossing  the  line  of  the  new  street 
were  not  removed  by  the  city  authorities, 
and  the  street  was  not  thrown  open  to  travel 
at  che  time  the  defendant  laid  its  pipes,  but 
is  A^  other  lespeets  the  proceedings  for  lay  - 
iii^  cu^  and  opening  the  street  were  com- 
pleted, aad  had  beo&  so  since  December, 
1888 

It  ia  now  objected,  against  the  legality  of 
the  action  of  the  defendant  in  laying  its 
pipes,  that  the  city  government  had  no  power 
to  proceed  in  iib&  opening  of  this  street,  be- 
cause the  Act  of  3887  was  unconstitutional 
in  certain  respects.  However  this  contention 
might  suffice  tc  prevent  the  city  from  laying 
out  and  opening  streets  in  the  future,  it  doeH 
not  follow,  by  any  means,  that  it  will  suffice 
tc  overthrow  such  work  previously  done 
under  color  of  the  authority  conferred  by  the 
act  If  no  question  of  the  constitutional 
power  of  a  city  to  do  municipal  work,  such 
as  the  opening  or  trading  and  paving  of 
streets,  the  construction  of  drains  and  sewers, 
the  erection  of  municipal  buildings,  the  in- 
troduction of  gas  ana  water  works  arises 
until  yjresn  have  elapsed  after  such  work  is 
done,  it  could  not  be  tolerated  that,  because 
the  power  is  ultimately  held  to  have  been  in 
excess  of  the  lawful  authority  of  the  city, 
^L.RA.  10 


such  streets  must  be  closed  and  abandoned, 
or  the  sewers  and  drains  destroyed,  or  the 
gas  and  water  works  closed,  ,or  the  munici* 
pal  buildings  torn  down.  Such  municipal 
works,  having  been  done  under  color  of  law- 
ful authority,  when  no  question  as  to  the 
validity  of  the  authority  was  raised,  must 
be  regarded  as  lawfully  done.  The  opening 
of  a  street, 'Ordinarily,  is  followed  by  the 
erection  of  buildings  on  both  sides,  by  the 
laying  of  gas  and  water  pipes,  and  the  con- 
struction of  sewers.  If,  after  all  this  has 
taken  place,  it  is  discovered,  and  judicially 
decided,  that  the  law  under  which  the 
municipal  authorities  have  acted  in  the 
premises  is  unconstitutional,  surely  it  can- 
not be  that  all  the  improvements,  works,  and 
buildings  carried  on  and  constructed  under 
apparent  legal  authority  must  be  abandoned 
or  destroyed.  There  is  a  very  well-estab- 
Ifshed  principle  applicable  to  such  cases, 
which  holds  valid  the  acts  done  by  persons 
exercising  official  functions  by  virtue  of 
legislative  authority  which  is  subsequently 
declared  void.  Thus  in  Clark  v.  Cam.,  29 
Pa.  120,  where  a  person  had  been  convicted 
of  murder  in  the  first  degree,  and  had  pleaded 
to  the  jurisdiction  of  the  court  that  tried 
and  sentenced  him,  that  the  presiding  judire 
had  not  been  lawfully  electea  under  the  pro- 
visions of  the  constitution,  we  held  that  the 
title  of  the  judge  to  his  office  could  not  be. 
called  in  question  by  a  private  suitor,  but 
only  by  the  commonwealth ;  that  he  was  a 
iudge  de  Jaeto,  and,  as  against  all  parties 
but  the  commonwealth,  a  judge  dsjure  also. 
It  was  said  by  Mr.  Juitiee  Woodward,  in 
delivering  the  opinion,  that  '^the  notion  that 
the  functions  of  a  public  officer  or  of  a  cor- 
poration existing  by  authority  of  law  can  be 
drawn  in  question,  (I  do  not  mean  as  to  the 
mode  of  their  exercise,  but  as  to  their  right 
of  existence,)  except  at  the  pleasure  of  the 
sovereign,  is  a  mistake  that  springs  from  the 
too  prevalent  misconception  that  it  is  the 
duty  of  everybody  to  attend  to  public  af- 
fairs." In  dampbeU  v.  C<m„  96  Pa.  844,  in 
an  indictment  for  arson,  a  question  was 
raised  in  this  court  as  to  the  title  of  the  two 
associate  judges  to  their  office  under  the  Con- 
stitution of  1874.  The  defendants  were  con- 
victed and  sentenced,  and  in  this  court  they 
claimed  that  the  oyer  and  terminer  which 
sentenced  them  was  not  a  legally  constituted 
court ;  but  we  declined  to  entertain  the  ques- 
tion, on  the  ground  that  the  associates  were 
judges  de  Jaeto.  Mr.  Justice  Mercur  said : 
'*  Under  due  forms  of  law,  they  hold  tlieir 
offices  by  title  regular  on  its  face.  They 
are  performing  the  duties  thereby  imposed 
on  them,  and  enjoying  the  profits  and  emolu- 
ments thereof.  Thus  they  are  judges  de  facto 
and,  as  against  all  parties  but  the  common- 
wealth, are  judges  dsjure.  Having  at  least 
a  colorable  title  to  these  offices,  their  right 
thereto  cannot  bd  questioned  in  any  other 
form  than  by  a  quo  warranto  at  the  suit  of 
the  commonwealth."  In  Keyser  v.  HfKii* 
san,  2  Rawle,  139,  t^e  action  was  brought  liy 
the  commissioners  of  a  county  against  the 
county  treasurer  and  his  sureties  on  the  trees* 
urer's  bond. and  it  was  alleged  in  defense  that 
the  plaintiffs  hod  never  taken  the  oath  of  office 
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required  by  law,  and  were  therefore  diiqaali- 
flea  to  act  in  their  official  capacity,  or  to 
maintain  the  action.  Rogers,  J,,  conceding 
that  the  oaths  were  never  taken,  said :  *  The 
rule  which  governs  the  case  is  that  the  com- 
missioners who  appointed  the  treasurer  were 
officers  dd  facto,  since  they  came  into  their 
office  by  color  of  title.  It  is  a  well -settled 
principle  of  law  that  the  acts  of  such  persons 
are  valid,  when  they  concern  the  public,  or 
the  rights  of  third  persons  who  have  an  in- 
terest in  the  act  done.  People  v.  GoUine,  7 
Johns.  654 ;  Bex  y.  Lisle,  Andr.  163.  And 
this  rule  has  been  adopted  to  prevent  a  fail- 
ure of  justice.  .  .  .  The  reason  given 
for  the  rule  is  most  satisfactory :  That  the 
act  of  an  officer  ds  facto,  where  it  is  for  his 
own  benefit,  is  void,  because  he  shall  not 
take  advantage  of  his  want  of  title,  which 
be  must  be  cognizant  of ;  but  where  it  is  for 
the  benefit  of  strangers,  or  the  public,  who 
are  presumed  to  be  ignorant  of  such  defect 
of  title,  it  is  good.  Harris  v.  Jays,  Cro. 
EHz.  699;  Bex  v.  Lisle,  svpra;  Hippsly  v. 
Tucke,  2  Lev.  184."  In  BiddU  v.  Bedford 
County,  7  Serg.  &  R.  886,  this  court  said, 
(Duncan,  J.:)  ^ There  are  many  acts  done 
by  an  officer  defa^cto  which  are  valid.  They 
are  good  as  to  strangers,  and  all  those  per- 
sons who  are  not  bound  to  look  further  than 
that  the  person  is  in  the  actual  exercise  of 
.the  office,  without  investigating  his  title." 
To  the  same  effect  are  Kingsbury  v.  Ledyard, 
2  Watts  &  S.  41,  and  Qregg  Tuop,  v.  Jamison, 
65  Pa.  468. 

Applying  these  principles  to  the  present 
case,  it  win  be  seen  that  the  proceedings  for 
the  extension  and  opening  of  Negley  avenue 
were  conducted  in  a  regular  and  orderly 
manner,  by  the  select  ana  common  councils 
of  the  city  of  Pittsburgh,  who  were  officials 
in  the  actual  exercise  of  their  function.  One 
of  the  instrumentalities  employed  was  the 
board  of  viewers,  who  were  also  the  properly 
constituted  officers  for  that  purpose,  accord- 
ing to  the  law  supposed  to  be  applicable  to 
the  case.  These  several  officials,  acting  in 
their  official  capacity,  carried  through,  to 
completion,  all  the  proceedings  necessary  to 
the  extension  and  opening  of  the  avenue  for 
public  use.    The  councils,  in  their  official 


capacity,  gave  consent  to  the  occupancy  of 
the  avenue  by  the  defendant  of  the  purpoee- 
of  laying  its  pipes.  The  chief  of  the  de- 
partment of  public  works,  the  proper  officer 
for  that  purpose,  not  only  gave  consent,  but 
gave  directions  to  the  defendant,  to  occupy 
Negley  avenue  in  laying  its  pipes.  All  of 
these  officials  held  their  offices,  and  exercised 
their  functions,  so  far  as  prooeedinn  in  re- 
gard to  the  extension  and  opening  cS  Negley 
avenue  were  concerned,  in  strict  conformity 
with  the  law,  as  it  was  written.  With  tho6» 
proceedings  the  defendant  had  nothing  to  do, 
but,  acting  in  perfectly  ffood  faith,  so  far  a» 
appears  upon  this  record,  did  the  acts  com- 
plained 01  in  the  plaintiffs*  bill,  in  the  mat- 
ter of  laying  its  pipes.  In  our  opinion,  it 
is  not  practicable  to  hold  that  their  acts  in 
the  premises  were  entirelv  illegal  and  void. 
They  were  not  responsible  for  the  law,  as 
it  stood,  nor  were  they  responsible  for  errors 
or  defects,  if  there  were  anv,  in  the  exercise- 
of  the  official  functions  of  the  several  city 
officials.  They  bad  a  right  to  assume  that 
the  officials  whose  action  was  involved  were- 
legally  constituted  officials,  with  full  power 
to  do  iust  what  they  did  do  with  regard  to 
tbe  subject  of  the  present  contention.  Nor, 
even  if  there  were  some  defects  in  the  man- 
ner in  which  the  pipes  were  laid,  would 
those  defects  suffice  to  invalidate  the  entire 
action  of  the  defendant  in  laying  their  pipes. 
The  defendant  can  easily  be  compelled  to 
relav  any  portions  of  its  pipes  which  are  de- 
fectively laid.  We  do  not  consider  that  any 
Saestion  of  estoppel  arises  against  the  plain- 
ff  by  reason  of  the  payment  by  him  of  the 
assessed  benefits.  We  decide  the  case  upon 
the  ground  that  there  was  a  compliance  with 
the  existing  law  in  the  laying  of  the  pipes, 
and  that  the  defendant  is  not  responsible  for 
the  law  of  1887,  or  for  its  wantoi  conformity 
to  the  constitution.  Acting  within  the 
limits  of  that  law,  and  by  the  sanction  of 
the  properly  constituted  officials,  who  were 
officers  dejaeto  in  the  exercise  of  their  official 
functions,  thev  are  protected  from  an  allega- 
tion of  illegality  in  their  action. 

Decree  reversed,  and  bill  dismissed  at  the 
costs  of  the  plaintiflSi 
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D.  L.  BELTON,  Admr.,  etc.,  et  al,,  Appts., 

V. 

Hary  J.  SUMMER,  by  Next  Friend* 

cm  Fla.  189.) 

^i*   A  willy  not  made  in  eontemplation 
of  matrimoDjr,  is  revoked  by  the  marriase 

^Headnotes  by  MaiiONS,  J. 


of  the  testator  and  birth  of  a  posthumous  ehfl* 
subsequently  to  the  makins  thereof. 

8.  The  probate  of  a  will  by  a  oonrt  or 
eompetent  jnrisdictioiiistlie  aathenti- 
cated  evidence  but  not  the  foundation  of 
the  executer^s  title,  and  when  unrevoked,  is  only 
prima  fade  evldenoe,  so  tar  as  It  extends  to  real 
property. 

8.   In  collateral  proeeedingrs  the  elTeet 
of  the  probate  as  prima  ffeeie  evidence- 


Note.— FoZfditv  of  acts  done  bv  an  executor  or  ad- 
ministrator under  Utters  testamentary  or  of  admifi' 
MtraJtUm  afterwards  revoked  or  held  invalid. 

Questions  as  to  the  validity  of  the  aotv  of  execu- 
tors and  administrators,  arise  In  two  different 

91 L.  a  A« 


classes  of  cases:  flnt,1n  cases  where  the  oonrt  gxant- 
iDs  the  Iette«t<.whether  testamentary  or  of  admin- 
istration, has  no  jurisdiction;  and  second.  In  oases 
where,  although  the  court  has  Jurisdiction,  there^ 
has  been  some  irresularlty  In  the  prooeedings. 
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of  tbe  validity  of  the  will  astoreal  iiroperty  mar 
be  overoome  by  other  evidenoo  which  eatabllshes 
ItBinvaUdtty. 
4.  The  hair  of  a  moFiffa^or  will  not  he 
barred  of  hia  redemiitioii  hy  a  Ibre- 
cloeore  of  a  mortgage  of  real  property  against 
the  executor  of  a  revoked  wffl  of  the  deceased 
mortgagor,  and  a  sale  of  the  mortgaged  real 
property  thereuBder,  unleas  he  was  a  party  there- 
to, although  the  revoked  will  was  admitted  to 
probate  by  a  court  of  competent  JurtsdlcUou  and 
tfae  probate  remained  unrevoked. 


(I^ebruary  7, 1808L) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  Marion  County  in  favor 
of  complainant  in  a  suit  brought  to  set  aside  a 
foreclosure  sale  of  certain  real  estate  and  to 
permit  complainant  to  come  in  and  redeem 
from  the  mortgage.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
MatT%.  Hooker  ft  Mabry  for  appellants. ' 
Mewn,  Flemlnip  ft  Daniel  for  appellee. 


In  oases  under  the  first  head,  the  courts  have 
generally  held  the  acts  done  by  such  executors  or 
administrators  absolutely  void,  while  In  those  un- 
der the  second,  tbe  acts  done  prior  to  the  revoca- 
tion of  the  grant  have  been  considered  valid  and 
MndlnflT  upon  the  estate. 

The  distinction  between  the  two  classes  of  cases 
Is  this:  Aprobateof  the  will  of  a  living  person,  or 
letters  of  administration  on  his  effects,  where  the 
person  is  dead  but  left  a  wlUL  are  V9ld,  ipto  facto,  be- 
cause there  is  no  Jurisdiction;  but  where  the  per- 
ron is  dead.  Intestate,  the  orphan*s  court  has  power 
over  his  estate,  and  any  one  acting  on  the  faith  of 
iU  Judicial  acts  will  be  protected  in  obeying  them. 
McFherson  ▼.  Cunllff,  11  Serg.  AR.  422, 14  Am.  Dec 
•C 

Administration  is  void  when  granted  by  a  wrong 
ordinary,  and  voidable  when  granted  to  a  wrong 
person.  Bamp  v.  McDanlel,  12  Or.  106:  Blackbor- 
ough  ▼.  Davis,  1  Balk.  88. 

The  limitation  to  be  observed,  is  as  to  decrees 
made  in  the  exercise  of  Jurisdiction.  Bmery  r. 
Hndreth,2  0ray,2S8. 

Where  the  probate  court  has  no  Jurisdiotioo  its 
proceedings  are  absolutely  void.  State  ▼.  Bich- 
mond,  26  N.  H.  280;  Tebbetts  v.  Tilton,  81  N.  H.  S78; 
Sigourney  ▼•  Sibley,  21  Pick.  101. 32  Am.  Dec.  248. 22 
Pick.  507,  33  Am.  Dec.  TB2;  Morgan  v.  Dodge,  U  N. 
H.  255w  82  Am.  Dec  2ia 

The  power  of  a  court  to  grant  letters  of  admin- 
istration in  any  particular  case  will  depend  upon 
tbe  tects  as  they  existed  at  the  time  the  letters  were 
granted,  and  if  the  court  had  not  the  power  to 
grant  letters  of  administration,  none  of  the  pro- 
oeedlDgs  in  the  course  of  such  an  administration 
will  have  any  validity  in  favor  of  any  person  on 
the  ground  that  such  person  was  ignorant  of  the 
want  of  power  In  the  court  to  grant  the  letters  of 
administration.  Withers  v.  Patterson,  27  Tex.  481, 
88  Am.  Dec  648. 

In  Hlnkle  v.  Eichelberger,  2  Pa.  483,  the  court 
stated  that  where  an  administration  is  originally 
void,  aH  acts  done  under  it  are  void  aiso;  and  that 
if  tbe  probate  of  a  will  be  revoked,  tbe  payment 
of  the  legacy  made  by  the  executor  would  be  void. 

L  No  /urCftUctfon. 

a.  AeUhOdinvcatd. 

Tettaior  crintettaU  subfeiiuerUly  proved  to  he  alios. 

Where  the  acts  done  by  the  executor  or  admln- 
iKrator  were  performed  by  him  under  letters 
granted  opon  the  estate  of  a  person  supposed  to  be 
dead,  but  who  subsequently  proved  to  be  alive,  the 
courts  have,  with  perhaps  one  solitary  exception, 
bdd  such  acts  absolutely  null  and  void. 

Tbe  precise  question  Involved  was  litigated  in 
Jocfanmsen  v.  Suffolk  Sav.  Bank,  8  Allen,  87,  upon 
Caots  whloh  showed  that  the  plaintiff,  a  seaman,  in 
1818^  deposltod  oertain  moneys  In  the  defendant 
bank  alining  an  agreement  to  be  bound  by  the  by* 
lawa,  and  anbsequently  went  to  Oollf omla  leaving 
hie  depoalt  book  with  a  fHend;  that  he  was  not 
heard  from  for  twelve  years  when  he  returned:  that 
a  mooth  or  go  prior  to  his  return,  administration 
was  granted,  and  the  amount  of  the  deposit  with 
21  L.  R  A. 


interest  received  by  the  administrator  from  the 
bank  upon  demand  and  production  of  the  deposit 
book;  that  the  plaintiff  subsequently  demanded 
payment  from  the  bank,  which  although  satisfied 
as  to  his  identity.  It  refused,  and  suit  was  brought 
therefor.  Upon  these  circumstances  the  plaintiff 
denied  the  authority  of  the  administrator  upon  the 
ground  that  the  proceedings  by  the  Judge  of  pro- 
bate were  void,  he  liavingno  Jurisdiction,  as  under 
section  8  of  the  Bovised  Statutes  of  Massachusetts, 
chapter  64,  the  authority  was  to  appoint  adminis- 
trators upon  the  estates  of  deceased  persons  or  ^^a 
person  who  had  died  intestate  in  any  other  state  or 
country.**  This  plaintUTs  contention  was  sup- 
ported by  the  court,  who  held  the  proceedings  un- 
authorized for  want  of  Jurisdiction,  and  the  pay- 
ment by  the  bank  to  the  administrator  no  defense 
as  against  the  plaintiff's  right  to  recover  the  de- 
posit. 

In  the  last  preceding  case  the  court  relied  strong- 
ly  upon  Griffith  v.  Frazier,  12  U.  S.  8  Oraoch,  A,  8 
L.  ed.  471,  wherein  It  was  held  that  to  give  the  or- 
dinary Jurisdiction  a  case  in  which,  by  law,  letters 
of  administration  might  issue  must  be  brought  be- 
fore him.  That  in  the  case  of  administration 
granted  on  the  estate  of  a  person  not  really  dead, 
the  act  was  totally  void;  that  the  ordinary  must 
always  Inquire  and  dedde  whether  the  person 
whose  estate  is  to  be  committed  to  the  care  of 
others  be  dead  or  In  life;  that  It  was  a  branch  of 
every  cause  in  which  letters  of  administration  is- 
sue; that  the  decision  of  the  ordinary  that  the 
person  on  whose  estate  he  acts  was  dead,  if  the 
fact  be  otherwise,  did  not  invest  the  person  he 
might  appoint  with  the  character  or  powers  of  an 
administrator  as  the  case  in  truth  was  not  one 
within  bis  Jurisdiction.  It  was  not  one  In  which  he 
had  a  right  to  deliberate.  It  was  not  committed 
to  him  by  the  law.  See  also  Kane  v.  Paul,  30  U.  8* 
14  Pet.  38, 10  L.ed.  841. 

Since  the  decision  in  Jochumsen  v.  Suffolk  Sav. 
Bank,  3  Allen,  87,  it  has  been  provided  by  general 
statute  that  the  Jurisdiction  assumed  In  any  case 
by  the  probate  court  '"so  far  as  it  depends  on  the 
place  of  residence  of  a  person,  shall  not  be  con- 
tested In  any  suit  or  proceeding,  except  in  an  ap- 
peal in  the  original  case,  or  when  the  want  of  Ju- 
risdi(}tlon  appears  on  tbe  same  record.^  Oen.  Scat, 
chap.  117,  §  4;  Bev.  Stat.  chap.  88,  §  12. 

Under  this  statute  the  court  held  that  a  defend- 
ant could  not  defeat  an  action  by  an  administrator 
merely  upon  the  ground  of  fraud  and  false  state- 
ments on  the  part  of  the  administrator  as  to  the 
place  of  residence  of  the  intestate,  as  it  would  allow 
a  party  upon  the  question  of  the  residence  of  the 
Intestate  to  contest  the  Jurisdiction  of  the  prolMte 
court  in  a  suit  which  is  *^ot  an  appeal  in  the  orig- 
inal case**  In  violation  of  the  statute  McFeely  v. 
Scott,  128  Mass.  16. 

In  HcPherson  v.  Cunliff ,  11  Serg.  ft  R.  428, 14  Am. 
Dec  642,  the  court  'stated  that  if  administration 
were  taken  out  on  the  effects  of  a  living  man,  or  of 
one  who  died  testate  the  administration  itself 
would  be  void,  and  there  could  be  no  administrator 
to  act,  no  party  t)efore  tbe  court,  consequently  all 
the  proceedings  would  be  nulL   A  probate  of  a  wlU 
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Feb., 


W.nlone,*()ircuit  <7im^, delivered  the  opin- 
ion of  the  court : 

Tbe  appellee,  by  her  next  friend,  on  the 
11th  of  February,  1887.  filed  her  bill  against 
the  appellants  in  tbe  circuit  court  for  Marion 
county,  in  the  fifth  judicial  circuit  of  Flor- 
ida, and  therein  alleged  that  one  Adam  O. 
Summer,  on  the  first  of  January,  1856,  made 
and  delivered  to  one  John  Tompkins  two 
promissory  notes,  each  for  $2,600,  and  pay- 
able on  the  first  days  of  January,  1857,  and 

^Judoe  Malone,  of  the  seoond  oiroait,  sat  in  the 
place  of  Mr.  Jwlice  Mabry,  who  was  disqualified. 


1858,  respectiyely,  and  also  a  deed  of  mort* 
gage  to  certain  lands  situated  in  Marion 
county  to  secure  said  notes.  John  Tompkins 
assigned  said  notes  and  mortgage  to  one  Little 
Berry  Branch  on  the  26th  of  i^ovember,  3856. 
Sometime  afterwards  Adam  G.  Summer  made 
his  last  will  and  testament,  on  the  4th  of  Au- 
gust,  186fS,  and  intermarried  with  one  Mar- 
garet J.  Starke  on  the  20tb  of  December,  1865, 
and  died  on  the  5th  of  July,  1866,  leaving  the 
said  Margaret,  his  widow,  surviving  him, 
who  gave  birth  to  the  appellee  three  days 
thereafter.     William  Summer  was  appointed 


of  a  llvinff  penon,  or  letters  of  admloistratton  on 
his  effects,  when  a  person  is  dead,  but  left  a  will.  Is 
void,  ipao  f(icto^  tecause  there  is  do  Jurisdiction. 

Again,  when  the  question  before  a  judge  of  pro- 
bate is  ODly  as  to  the  manner  of  exercising  his  Ju- 
rlsdlotlon  OD  a  subject  of  which  some  court  of  pro- 
bate  has  Jurisdiction,  there  if  he  mistakes,  tbe 
means  of  correcting  such  mistake  is  by  appeal 
But  when  the  question  is  whether  the  court  of 
probate  has  Jurisdiction  of  the  subject  or  not,  he 
must  decide  it,  but  at  hit  oum  peril.  If  he  errs  by 
assuming  a  Jurisdiction  which  does  not  belong  to 
the  probate  court,  hJs  acts  are  void.  Wales  v 
Willard,  2  Mass.  120. 

The  case  of  Levin'  v.  Emigrant  Industrla}  Sav. 
Bank,  18  Blatchf .  1, 1  I^ed.  Rep.  641,  is  an  important 
one,  as  showing  the  Invalidity  of  a  state  law  mak- 
ing the  grant  of  administration  upon  the  estate  of 
a  living  person  as  elfectual  as  if  he  were  dead. 

The  facts  of  the  case  showed  that  the  plaintiff 
originally  domiciled  in  Rhode  Island  made  deposits 
in  the  defendant  bank,  and  later  went  to  California 
leaving  a  trunk  containing  personal  effects  and  the 
bonk  book  in  the  charge  of  a  friend  No  oommu- 
nication  was  received  from  him  and  no  one  knew 
of  his  whereabouts,  or  whether  hf  was  allTe  or 
dead  That  under  the  laws  of  Rhodr  Island  if  any 
person  should  be  absent  from  that  state  f oe  the 
term  of  three  years,  without  due  proof  of  his  being 
a)ivf^  administration  might  be  granted  upoc  such 
peiocr^  estate  as  if  he  were  dead,  and  further  that 
ii'  case  o'  such  person^s  return  the  adrnk^ictrator 
should  account  with  and  pay  over  to  him  any  as- 
setK  remaining  in  his  hands  and  also  account  foi 
what  he  had  disposed  of  under  his  trust;  that  under 
this  statute  application  was  made  after  the  plaintiff 
Lad  been  absent  ten  years  to  the  court  of  probate 
for  letters  of  administration,  which  were  grauted 
and  under  their  authority  the  administrator  re- 
ceived from  the  bank  the  money  deposited  by  the 
plaintiff  together  with  accumulated  Interest.  U  pen 
the  return  of  the  plaintiff  he  brought  action  against 
the  bank  for  the  money,  tbe  defendant  bank  plead- 
ing the  payment  made,  under  the  letters  of  admin- 
istration, to  the  administrator.  The  court  held  tbe 
defendant  still  liable  as  the  grant  was  void.  Lavln 
V.  Bmigrunt  Industrial  8av.  Bank,  supra. 

In  an  elaborate  opinion.  In  which  the  numerous 
authorities  were  examined,  Choate,  J.,  concluded 
that  it  was  not  competent  for  '*a  state  by  a  law" 
declaring  a  Judicial  determination  that  a  man  is 
dead,  made  in  his  absence,  and  without  any  notice 
to  or  process  issued  against  him,  conclusive  against 
htm,  so  as  to  deprive  him  of  his  property,  as  such  a 
proceeding  had  the  effect  of  deprivmg  him  of  his 
property  without  ''any  process  of  law"  whatever  as 
against  him,  even  though  done  by  process  of  law 
against  others  who  had  notice;  that  such  a  proceed- 
ing was  a  direct  violation  of  a  oonstitutional  right; 
that  no  Judgment  could  be  conclusive  against  one 
who  was  not  a  party  or  privy  to  it;  that  notice  of  the 
proceeding  was  absolutely  neoessary;  and  that  the 
New  York  and  Rhode  Island  statutes  were  void  as  to 
S1L.R.A. 


the  plaintiff  as  contrary  to  **due  process  of  Uiw.** 
Lavln  V.  Emigrant  Industrial  Sav.  Bank,  supra. 

The  court  in  Thomas  v.  People,  107  111.  617, 47  Am. 
Rep.  458,  stated  the  general  doctrine  to  be,  that  a 
grant  of  administration  on  a  live  man*s  estate,  to- 
gether with  all  acts  done  under  such  a  grant,  was 
absolutely  null  and  void,  citing  and  relying  upon 
the  cases  of  Allen  v.  Dundus,  8  T.  B.  125:  JoQhumsen 
V.  Suffolk  Sav.  Bank,  8  Allen,  87;  D*Arusment  v. 
Jones,  4  Lea,  261, 40  Am.  Rep.  12;  Stevenson  v.  San 
Francisco  City  A  Ck>unty  Super.  Ct.  62  GaL  60:  Melia 
V.  Simmons,  45  Wis.  834. 30  Am.  Rep.  746;  and  Griffith 
V.  Fraxier.  12  U.  &  8  Cranch,  28, 8  L.  ed.  475. 

In  Melia  v.  Simmons,  supra,  the  iaction  was  In 
ejectment  the  defendant  relying  upon  the  proceed- 
ings in  the  probate  court,  wbereby  the  plain tilTs 
estate  had  been  administered,  settled,  and  assigned, 
as  if  he  were  dead,  and  upon  teu  years*  occupatloo 
and  claim  of  title  thereunder,  the  court  held,  how- 
ever, that  the  proceedings,  settlement,  and  aasigo* 
ment  of  the  estata  of  the  respondent,  represented 
to  have  been  dead,  when  he  was  and  la  still  ali^e, 
were  absolutely  null  and  void  for  all  purposes 
whatsoever,  and  cited  Wales  v.  Willard,  2  Mass.  LSQ; 
Smith  V.  Rice,  11  Mass.  507;  Allen  v.  Dundos,  and 
Jochumsen  v.  Suffolk  Sav.  Bank,  suprck;  Griffith  ▼• 
Frailer,  12  U.  S.  8  Cranch,  9,  8  L.  ed.  471. 

Again  m  Moore  v.  Smith,  11  Rich.  I«.  560, 73  Am. 
Dec  122,  where  action  was  brought  In  trover  for 
recovery  of  a  negro  woman,  by  plaintiff  who  had 
been  absent  for  about  thirteen  years,  letters  of 
admlDistration  having  been  granted  after  about 
seven  years*  absence  and  the  slave  sold  thereunder, 
the  court  held  that  tbe  grant  was  made  without 
Jurisdiction,  and  was  entirely  void  as  to  all  persons 
and  for  all  purposes,  and  that  no  revocation  was 
necessary. 

And  again  in  Duncan  v.  Stewart,  (also  cited 
Hooper  v.  Stuart),  25  Ala.  408,  60  Am.  Dec.  627, 
where  the  action  was  brought  upon  a  promissory 
note,  for  tbe  price  of  a  slave,  given  by  tbe  defend- 
ant to  the  administrator  of  the  plaintiff's  estate, 
under  letters  of  administration  granted  by  the 
court  upon  the  supposition  that  the  plaintiff,  who 
had  then  t)een  absent  for  eight  or  ten  years,  was 
dead,  upon  the  plaintiff's  return  the  administra- 
tor indorsed  the  note  over  to  him  and  action  was 
oommenoed  thereon.  Tbe  court  held  that  tbe 
court  acted  without  Jurisdiction,  that  the  grant 
was  void,  and  that  the  plaintiff  could  recover  upon 
the  note. 

Where  ad  ministration  granted  upon  the  estate  of 
the  plaintiff  supposed  to  be  dead  had  been  cloeed 
and  the  admin isirator  discharged  before  the  re- 
turn of  the  plaintiff,  the  oourt  held  the  grant  of 
administration  totally  void  and  granted  a  motion 
to  annul  the  same.  Stevenson  v.  San  Franclst^o 
City  ft  County  Super.  Ct.,62  Gal.  00,  Rorb,  J.,  statins 
that  ^^until  death  occurs  there  is  no  *su  i  Ject-raatter* 
over  which  it  is  possible  for  any  oourt  to  exercise 
Jurisdiction." 

So  where,  as  In  Devlin  v.  Com.,  101  Pa.  278, 47  Am. 
Rep.  710.  letters  of  administration  were  granted 


1808w 


Beltqs  y.  Scmmbb 


140 


the  executor  of  said  will,  and  one  Henry 
Summer  was  a  devisee  therein.  This  will 
was  admitted  to  probate  in  Marion  county 
upon  the  affldavit  of  Henry  Summer,  and 
letters  testamentary  were  issued  to  William 
Summer  on  the  Ist  of  September,  1866.  Little 
Berry  Branch,  on  the  26th  of  February,  1867, 
filed  his  bill  against  William  Summer,  as 
executor  of  the  will  of  Adam  G.  Summer,  in 
the  circuit  court  for  Marion  county,  to  fore- 
close his  mortgage,  and  the  said  executor  de- 
murred thereto  on  the  10th  of  August,  1867. 
This  demurrer  wag  afterwards  overruled,  and 


leave  granted  to  the  executor  to  plead  to  or 
answer  the  bill  within  a  specified  time.  Final 
decree  of  foreclosure  was  granted  on  the  2dd 
of  January,  1868,  for  $4,215.71,  and  the  mort- 
gaged lands  were  subsemiently  sold  there- 
under, at  the  price  of  $905,  to  Little  Berry 
Branch,  who,  together  with  his  representa- 
tives, have  retained  possession  thereof  ever 
since.  A  decree  for  the  balance  of  the  mort- 
gage debt  was  subsequently  granted,  and  was 
assigned  by  Little  Berry  Branch  to  one  Alfred 
Aver.  These  allegations  are  followed  by  a 
prayer  that  the  will  and  the  probate  thereof 


after  absence  for  fifteen  years,  the  oourt  held  that 
those  who  uudertook  to  act  upon  the  presumption 
of  death  must  bear  the  consequeoces  of  the  failure 
of  that  presumption,  and  that  the  decrees  of  the 
turrogate  made  without  Jurisdiction  were  worth- 
less and  void,  and  impeachable  in  any  oollaterai 
prooeediuff 

Inp<iE8iDg  i&pon  the  case  of  Boderlfiras  v.  East 
River  Sav.  Ine^  ,68  N.Y.  4flO,  20  Am.  Rep.  666,  et  infra, 
the  court  ii;timated  that  it  mlj^htbetruethatlf  the 
register  vHxe  coDoeded  judicial  powers  of  a  general 
character,  at  in  the  state  of  New  York  the  decree 
in  the  casf  Id  hand  might  be  regarded  as  oooclusive 
until  reTersed;  hut  that  case  oould  not  be  re- 
garded a£  authority,  as  its  standing  was  not  only 
very  muc!^  w<»kened  by  the  dissent  of  three  of 
the  sevee  Judges,  but  was  perhaps  witbnut  prec^ 
dent  either  tv  America  cr  £nglan«l. 

To  tLe  Baixie  clfect,  McPberson  v.  OuwJ*.  U  ttergc 
*R.4&.U  /^jn.I>60.ft12;.Goodeof  y«:?iar<:/  PhiUina. 
63. 

Thesamedor^trioc  it  established  a  't^'Ar«^^»Mr^ 
V.  Jones,  4  Lea,  261,  IT  Am.  Rep.  U  "n^et^fx.  ^  tns 
eonoedea  that  the  admlnlstra^^  bcteA  in  goofi 
faith  and  with  due  caution  upo2  the  belted  Vj^ 
the  plaintiff  was  dead  as  Justifl^^  by  the  fao^  ih«t 
•he  had  been  absent 'for  more  than  seven  yean, 
and  the  most  diligent  inquirieti  among  hor  f ''lends 
and  acquaintances  oould  discover  no  trac^  of  her. 
In  this  case,  however.  Freeman,  J.,  dissented  oon- 
tending  that  it  was  a  principle  of  jurisprudenoo 
that  acts  done  by  parties  having  prima  facie  legal 
authority  to  do  them,  as  to  third  parties,  were 
valid,  and  that  therefore  the  plaintiff  could  not  be 
allowed  to  come  in  and  malce  innocent  third  par- 
ties, who  acted  under  the  acts,  as  the  plaintiff  made 
them,  suffer  heavy  loss  for  the  plaintiff's  gain.  See 
this  opinion  in  f  uU,  11  Cent.  L.  J.  442,  under  head- 
ing  "Romance  in  the  Forum." 

In  a  case  stated  which  showed  that  the  plaintiff^s 
Intestate  went  abroad  and  bad  not  been  heard  from 
linee  that  time,  leaving  money  in  the  hands  of  his 
attorney  who  lent  the  same  upon  the  security  of  a 
promisMry  note  signed  by  the  defendant  as  surety, 
and  that  subsequently  letters  of  administnition 
were  granted  to  the  plaintiff  three  years  after  his 
intestate  left  home,  the  defendant  contended  that 
the  intestate  must  be  presumed  either  to  have  died 
within  one  year  and  therefore  the  plaintiff's  au- 
thority to  lend  the  money  had  terminated,  or  to  be 
still  livmg,  as  seven  years  had  ntit  elapsed  since  be 
saQed,  but  the  oourt  held  that  the  intestate  could 
not  be  presumed  to  have  died  before  the  note  was 
taken,  and  that  as  regarded  the  second  point  of  the 
defendant's  oontentlon  the  fact  of  the  death  did 
not  stand  on  the  presumption  but  on  an  adjudloa- 
tion  of  the  probate  court,  as  that  court  oould  not 
grant  administration  without  being  satisfied  of  his 
deceeae,  and  so  long  as  the  letters  of  adminietra- 
tfon  stood  unrecalied,  they  were  evidence  of  death, 
bat  that  there  might  be  a  question  as  to  their  ef- 
fect upon  his  returning  alive.  Newman  v.  Jen- 
kina,  10  Pick.  615. 

So  a  sale  made  by  an  administrator  appointed  by 
21  L.  R  A. 


the  court  of  the  property  of  the  absentee,  living  at 
the  time  of  the  administration  and  sale,  was  de- 
clared void,  even  though  the  owner  of  the  prop- 
erty was  abeent  many  years,  as  the  procoedingt 
ought  to  have  been  taken  under  the  Civil  Code,  az^ 
tides  60, 68, 68,  (new  Nos.  47,  60,  66;  interpolated 
articles  68.  64  in  the  revisal  of  1870),  under  which  the 
oourt  would  appoint  a  ourator,  whose  powers  were 
merely  to  administer,  with  power  to  apply  to  the 
oourt  for  a  sale  after  the  party  should  have  been 
absent  ten  years.  Bums  v.  Van  Loan,  28  La.  Ann* 
660. 

A  contrary  view  of  the  question  was,  however* 
taken  by  the  oourt  in  Roderigas  v.  East  River  Sav. 
Inst.,  63  N.  Y.  460, 80  Am.  Rep.  666,  where  letters  of 
administration  of  an  intestate*s  effects  pursuant  to 
the  statutes  in  force  were  granted  by  the  surro- 
gate's court,  upon  sufficient  formal  proof  of  the 
.  death  of  the  intestate  leaving  assets  in  the  county* 
'  to  the  intestate's  wife's  mother  a  creditor,  it  be- 
ing assumed  that  the  wife  was  also  dead;  and  un- 
der these  letters  the  administratriz,  upon  produo* 
idon  thereof,  received  from  the  defendant  bank 
moneys  deposited  there  by  the  intestate.    Subs^ 
I  9uently  the  wife  of  the  intestate  returned,  and  ap* 
;  pHod  for  letters  of  administration,  upon  allega- 
tions and  proof  of  her  husband's,  the  intestate's, 
death  subsequent  to  the  grant  of  the  letters  to  his 
nxother-in-ldw,  and  upon  the  same  being  granted 
and  the  former  letters  revoked,  demanded  pay- 
ment of  the  money  from  the  bank  and  being  r^ 
fused  brought  action;  and  the  court  held  that,  al- 
'  though  there  was  ample  power  to  revoke  the 
letters  of  administration  first  granted,  yet  the  acts 
I  of   the  administrator  done  thereunder  in  good 
1  faith  wcro  valid;  that  under  the  provisions  of  the 
statutes  (2  Rev.  Stat.  74, 1  23;  2  Rev.  Stat.  80,  §  66),  it 
would  be  rare  that  allvlng person  would  be  serious- 
I  ly  harmed  by  administration  upon  his  estate;  but 
that  it  was  otherwise  with  persons  who  deal  with 
those  who  are  thus  clothed  as  administrators  with 
the  conclusive  evidence  of  authority,  and  that  for 
that  reason  the  defendant  oould  not,  when  called 
upon  by  the  nrst  administrator,  resist  payment, 
even  if  it  had  been  practicable  to  ascertain  that  the 
intestate  was  then  living,  and  that  whether  dead  or 
alive  was  an  issue  which  the  defendant  would  not 
have  been  permitted  to  litigate. 

The  opinion  in  the  above  case  was  based  upon  the 
construction  of  the  statutes  of  the  state  regulating 
the  Jurisdiction  and  proceedings  of  9urrr»gate 
courts,  and  in  support  of  it  the  court  cited.  Bum- 
stead  V.  Head,  31  Barb.  661;  Bolton  v.  Brewster,  33 
Barb.  880;  Monell  v.  Denniaon,  8  Abb.  Pr.  401;  Hoi- 
comb  V.  Phelps,  16  Conn.  127;  Raborg  v.  Hammond, 
2  Harr.  AG.  42;  Parhan  v.  Moran,  4  Hun, 717;  Pros- 
ser  V.  Wagner,  1  C.  B.  N.  S.  287;  Belden  v.  Meeker, 
47  K.  T.  307;  Fllnn  v.  Chase,  4  Benio,  86;  Kerr  v. 
Kerr.  41  N.  Y.  27^  all  of  whioh  are  noted  in  this  an- 
notation. 

In  a  second  action,  however,  brought  by  the  same 
plaintiff  against  the  same  defendant  for  the  recov- 
ery of  the  deposit,  the  facts  differed  from  those  in 
the  preceding  case.  In  that  the  petition  for  admin* 
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be  adiudged  to  be  null  and  void,  and  that  the 
final  decree  of  forecloeure  and  the  sale  of  the 
moitgaged  land  thereunder  be  adjudged  to 
be  OT  no  effect  to  pass  the  title  to  the  said 
Little  Berry  Branch,  and  that  the  appellee 
be  allowed  to  redeem  the  same  by  paying  the 
mortgage  debt,  etc. 

The  appellants  demurred  to  this  bill  upon 
the  following  grounds,  viz.:  1.  That  it  doth 
not  appear  from  the  allegations  of  said  bill 
that  the  complainant  hath  any  right  to  equi- 
table relief.  2.  It  appearing  from  the  allega- 
tions of  the  bill  that  complainant  is  not  in 


possession  of  the  lands  for  which  she  sues, 
she  is  not  entitled  to  the  relief  prayed  for  in 
equity.  8.  It  doth  not  follow  m>m  the  mat- 
ters and  things  alleged  in  complainants'  bill 
that  the  will  of  Adam  G.  Summer  is  void 
in  law  or  equity.  4.  It  is  incompetent  for 
the  complainant  in  a  collateral  proceeding, 
as  in  this  case,  to  attack  the  probate  of  the 
will  of  Adam  G.  Summer.  5.  It  appearing 
from  the  allegations  of  the  bill  that  the  pro- 
ceedings of  Little  Berry  Branch,  in  the  lore- 
cloeure  suit  set  forth  in  the  bill  were  pro- 
ceedings in  rem  to  enforce  the  payment  of 


Istration  was  not  presented  to  the  surrogate;  that 
be  never  saw  the  applloant.  never  in  fact  acted  up- 
on the  petition,  and  bad  no  actual  knowledge  of 
It,  nor  of  the  iMuing  of  the  letters  of  administra- 
tion, the  busineaB  being  done  by  a  clerk  In  the  of- 
fice, who  used  a  blank  signed  by  the  surrogate,  and 
left  with  bim,  and  atuohed  the  surrogate's  seal. 
A  further  distinotlon  also  sbowed  that  the  peti- 
tioner alleged  the  death  upon  tbe  best  of  her 
knowledge,  information,  and  belief,  without  other 
proof.  Upon  these  facts  the  court  held  the  admin- 
istration yold  and  allowed  the  plaintiff  to  recover 
as  to  sustain  a  defense  of  payment  to  the  admin- 
istrator It  must  be  shown  that  the  letters  were  con- 
clusive, either  that  tbe  plaintiff  was  dead  or  that 
the  surrogate  so  determined,  that  as  neither  of 
these  were  true,  the  letters  were  left  without  any 
juriftdiction,  and  further  that  mere  information 
and  belief,  without  any  reasons  for  it,  was  no  proof 
or  evidence  within  the  meaning  of  the  statute  au- 
thorizing the  surrogate  to  decide  upon  evidence, 
that  the  surrogate  never  exercised  his  judgment, 
never  acted,  the  act  of  the  clerk  being  unauthor- 
ised. Boderigas  v.  Bast  River  Sav.  Inst.  70  N.  Y. 
SIS,  as  Am.  Rep.  800. 

Upon  these  grounds  the  case  was  distinguished 
fkom  Boderigas  v.  Bast  River  Sav.  Inst  08  N.  T. 
400, 20  Am.  Rep.  fiOfi,  supra. 

The  court  In  Plume  v.  Howard  Sav.  Inst,  40  N.  J. 
L.  211,  wherein  in  defense  to  a  suit  by  the  admin- 
istrator It  was  contended  that  the  letters  were 
granted  without  due  proof  of  death,  in  passing 
upon  the  opinion  in  Boderigas  v.  Bast  Biver 
Sav,  Inst,  08  N.  T.  404.  20  Am.  Bep.  666,  remarked 
that  its  reasoning,  notwithstanding  the  adverse 
criticism  to  which  it  had  been  subjected,  ap- 
peared to  be  of  great  weight  and  further,  that 
a  conclusive  efficacy  should  be  given  to  letters  of 
administration  by  whatever  tribunal  issued,  so 
far  as  merely  collateral  impeachment  is  oon- 
cemed,  was  a  plain  dictate  of  sound  public  policy, 
for  few  things  could  be  more  oppressive  than  to  re- 
quire the  debtors  of  a  person  who  chose  so  to  ab- 
sent himself  as  to  give  rise  to  a  Judicial  conclusion 
that  he  was  dead,  to  bear  tbe  burden  of  paying  the 
debts  they  owed  to  such  absentee,  to  bis  represen- 
tative duly  appointed  according  to  legal  forms,  and 
at  the  same  time  to  assume  the  risk  of  such  pay- 
ment being  afterwards  declared  invalid,  on  the 
ground  that  such  absentee  was  still  alive. 

See,  as  supporting  this  contention,  the  dissenting 
opinion  of  Freeman,  J*.,  in  I>*Arusment  v.  Jones,  4 
Lea,  261, 11  Gent  L.  J.  442;  and  tbe  recent  case  of 
Scott  V.  McNeal,  6  Wash.  809,  where  administration 
was  granted  under  section  1209,  of  tbe  Code  of 
1881,  upon  the  estate  of  a  person  absent  from  the 
state  for  over  seven  years  under  which  bis  lands 
were  sold,  wherein  the  court  held  that  ejectment 
proceedings  would  not  lie  by  him  against  the  pur- 
chaser. The  case  has,  however,  been  taken  to  the 
Supreme  Ck>urt  of  the  United  States,  upon  the 
question  as  to  whether  or  not  the  proceedings 
constituted  doe  process  of  law. 
91L.aA« 


b.  Retidmee  of  dMeaaedL 

The  fsct  of  residence  is  of  equal  importance  to 
give  the  particular  court  Jurisdiction,  and  the  de- 
cision on  that  point  is  no  more  conclusive  than  is 
the  decision  of  the  court  that  a  man  is  dead. 
Beckett  v.  Selover,  7  OaL  216, 68  Am.  Dec.  287. 

Where,  as  in  Shepbard  v.  Bhodes,  00  IlL  8Qt  the 
deceased  testator  died  In  another  state  where  his 
will  was  proved  and  recorded,  and  without  knowl- 
edge Of  such  will  or  probate,  letters  of  administza- 
tlon  were  granted  m  the  state  wherein  the  action 
was  brought  which,  after  discovery  of  the  will, 
were  revoked  and  letters  earn  tettamemto  annexo 
granted,  the  question  raised  was  whether  the  orig- 
inal grant  of  the  letters  of  administration  was  vaUd 
so  as  to  be  a  complete  bar  to  a  debt  against  the  tes- 
tator*s  estate.  The  court  held  that  the  letters 
being  merely  voidable  and  not  void  the  debt  waa 
barred  by  reason  of  the  lapse  of  two  years,  within 
which  time  the  action  should  have  been  commenced 
against  the  administrator. 

In  Cutts  V.  Haakins,  0  Mass.  648,  where  the  action 
was  by  the  heirs-at-law  to  recover  an  undivided 
moiety  of  land  under  facts  which  showed  that  tlie 
original  intestate  died  seised  leaving  two  daughters 
who  were  deaf  and  dumb,  of  whom  the  defendant 
was  appointed  guardian:  that  the  daughters  sub- 
sequently moved  into  another  county  and  died 
there,  having  made  it  their  home;  that  letters  ot 
administration  were  granted  of  their  estates  and 
effects  to  the  guardian  by  the  court  of  the  former 
county,  under  which,  by  leave  ot  the  court  the 
administrator  sold  the  real  estate,  his  son  being  the 
purchaser;  that  he  ultimately  reoouTeyed  to  his 
father,  the  administrator.  The  court  held  that  tbe 
title  of  tbe  belrs-at-law  was  established,  as  where  a 
deceased  person  was,  at  the  time  of  his  or  her 
death  an  inhabitant  of  the  state,  the  power  of 
granting  administration  appertained  exclusively 
to  the  Judges  of  probate  of  that  county  in  which 
the  deceased  dwelt  the  doings  of  any  other  Judge 
being  merely  void. 

The  same  view  was  expressed  by  the  court  in 
Holyoke  ▼.  Haskins.  6  Pick.  20,  10  Am.  Dec.  872, 
under  similsr  circumstances,  the  court  holding  that 
the  grant  being  yold,  the  case  stood  as  if  no  ad- 
ministration had  been  granted,  and  that  the  pre- 
tended administrator  had  acted  without  the 
semblance  of  authority,  and  that  though  twenty 
years  had  elapsed  since  the  grant  See  the  rame 
case  reported  in  9  Pick.  268. 

To  the  same  effect  Wilson  ▼.  Fnuder,  2  Humph. 
80;  Johnson  v.  Oorpennlng,  89  N.  GL  210,  44  Am. 
DealOO. 

e.  Jud0e  interested. 

Where  the  proceedings  were  by  way  of  appeal 
from  an  order  of  the  Judge  of  probate  ordering  a 
partition,  the  parties  being  heirs-at-law  of  the 
deceased,  the  contentions  were  Imter  alia  that  the 
Judge  of  probate  being  a  creditor  bad  no  Jurisdlo- 
tion  to  act  The  court  held  that  when  it  was  deter* 
mined  that  the  grant  of  administration  was  void 
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puicliaae  moner  upon  the  mortgage  as  therein 
alleged,  it  doth  not  follow  as  a  matter  of  law 
that  said  proceedings  are  void.  6.  That  there 
ia  no  equity  in  the  bill. 

The  judge  sustained  this  demurrer  as  to 
«11  that  portion  of  the  bill  which  does  not 
relate  to  the  right  of  the  appellee  to  redeem 
the  property  referred  to  in  the  bill,  bat  over- 
ruled it  in  BO  far  as  it  seeks  to  deny  the  right 
-of  redemption,  and  ordered  that  uie  bill  be 
retained  for  the  purpose  of  determining  ap- 
f»ellee*8  right  of  redemption. 

The  single  question  presented  in  the  peti- 


tion of  appeal  is  whether  the  foregoing  facts 
bar  the  appellee  from  redeeming  the  mort- 
gan^  lands  from  the  appellants. 

tt  is  an  elementary  principle  of  law  that 
upon  the  death  of  a  mortsragor  of  real  prop- 
erty, without  having  assigned  or  devised  ms 
equity  of  redemption,  it  becomes  vested  in 
his  heir,  and  in  order  to  bar  the  heir  of  his 
right  of  redemption  by  a  foreclosure,  he  must 
be  made  a  party  thereto ;  otherwise,  as  to  him, 
the  proceedings  are  a  nullity,  and  he  may 
redeem  the  mortgaged  real  property  after 
foreclosure  and  sale  thereunder.     20  Am.   Sr 


Idr  want  of  Jurtodiotion  the  court  never  bad  Jorts- 
•dioUoD  and  the  prooeedlngs  were  void  ab  initto, 
«xoept  as  to  certain  things,  which  it  was  for  the 
twDeOt  of  all  parties  should  be  done,  for  the  secnr- 
tty  and  lieneflt  of  all  concerned,  and  which  when 
dooe.  tiy  a  temporsiy  administrator  appointed  for 
the  purpose,  were  protected  under  the  provisions 
<gf  tlie  Revised  Statutes,  chap.  Si,  tt  6-0,  bat  the 
•cotiTt  further  held  that  such  administrator  could 
not  pay  debts  or  distaribute  the  estate,  and  was 
oierely  to  collect  and  secure  the  property  and 
deliver  it  over  to  the  rightful  executor  or  admin- 
tormtor  when  established  by  a  final  decree.  Slg- 
<Himey  v.  Sibley,  21  Pick.  101, 89  Am.  Dec  218. 

So  where  the  proceedings  were  by  way  of  soire 
faUOM  against  the  defendant  as  administrator,  to 
«how  cause  why  execution  should  not  issue  ds 
tonis  proprUB^  the  defendant  pleaded  that  admin- 
irtration  was  committed  to  him  by  the  judge  of  a 
eertalB  probate  court,  and  that  he  accepted  the 
irust;  afterwards  the  estate  being  insolvent  the 
Judge  appointed  commtasioners;  that  such  judge 
trimielf  presented  a  claim  against  the  estate  which 
the  oomndaslonerB  allowed;  that  the  judge  was  at 
the  time  and  still  was  a  creditor,  and  that  the  ad- 
fliinfstration  granted  by  him  and  the  proceedings 
thereander  were  vold,^the  court  upheld  the  plea 
and  protected  the  administrator.  Coffin  v.  Cottle, 
•Flolc  »7.    See  also  Cottle,  Appellant,  5  Pick.  488. 

Again,  where  the  testator^s  will  was  proved  and 
eHowed  by  the  judge  of  the  court  of  probate,  who 
was  himself  a  debtor  to  the  testator*s  estate,  and 
after  an  assignment  by  the  executor  of  the  debt 
the  will  was  reproved  before  the  same  judge,  the 
iieir-at-law  appealing  from  such  last-mentioned 
firobate,  as  the  executor  was  without  power  to 
amign,  the  assignment  being  a  mere  nullity,  the 
eouTt  held  that  the  fact  of  the  judge  being  a  debtor 
ereated  an  interest  similar  to  that  of  a  creditor  and 
onder  tiie  statute  he  was  divested  of  all  Juiisdic- 
tlon;  and  further  that  as  the  case  was  oorotn  non 
ivdfoe^  the  first  probate  was  not  merely  voidable 
twt  void,  and  could  not  be  made  good  by  oonfirma- 
ttofu  waiver,  or  ratiflcatien,  and  that,  as  such,  the 
exeoator  had  no  authority,  the  asrignment  was 
inregolar  and  effected  no  change  of  ownership. 
«ay  V.  MlDOt,  8  Cosh.  858. 

Id  Aldrlch,  Appellant,  110  Mass.  180,  however,  the 
court  held  that  under  the  Qeneral  Statutes,  chap. 
117,  aectloo  2,  and  chap.  110,  sections  3  and  4«  the 
jntisdiotlon  of  probate  courts  vested  in  the  court 
«f  the  proper  county  as  a  court,  and  that  mterest 
or  other  disqualification  of  the  judge  for  that 
county  did  not  divest  the  court  of  Its  jurisdiction, 
<T  require  the  transfer  of  the  proceedings  to  an- 
other court  or  county,  but  the  jurisdiction  re- 
mained and  was  to  be  exercised  in  that  court  by 
ate  judge  of  another  county,  acting  by  interchange 
•or  specially  pro  hoc  viee. 

Where  the  question  was,  bow  far  the  validity  of 
a  will,  and  the  judicial  powers  of  a  judge  of  pro- 
lMite,were  affected  by  the  factalleged  that  the  Judgo 
ef  probate  in  whose  court  the  will  must  be  proved 
wrote  the  will,  and  oounseled  and  advised  the  tes- 


tator  as  to  its  form  and  execution,  che  court  ueid 
that  the  will  was  not  void,  but  that  the  proceed- 
ings of  the  judge  were  without  jurisdiction  as  he 
had  no  qualification  to  sit  upon  the  probate  of  such 
a  will.  Moses  v.  Julian,  46  N.  H.  62, 84  Am.  Dec. 
114. 

In  Steams  v.  Wright,  61 K.  H.  007,  the  court  held 
that  under  the  statute  (Oen.  Stat.  chap.  170,  §  0),  the 
judge  of  probate  if  interested  in  the  ways  therein 
spewed  had  no  jurisdiction  and  the  proceedings 
thereunder  would  be  absolutely  void. 

IL  JurUdUstUmivdUdaetM, 

a.  In  general 

The  distinction  between  the  acts  of  a  oourt  hav- 
ing jurisdiction  over  the  subject-matter  under 
some  circumstances,  and  those  of  one  which,  m  no 
poesible  state  of  things,  can  take  jurisdiction  over 
the  subject,  is  a  sound  and  sufficiently  intelligible 
one.  If  under  any  droumstanoes  the  court  could 
grant  administration  to  the  administrator,  it  had 
jurisdiction  of  the  subject,  and  must  judge  of  thoee 
droumstanoes.  If  it  erred  in  determining  that  the 
facts  upon  which  its  power  to  grantadoiinistratlon 
m  the  particular  case  depended,  were  sufflcientiy 
proved,  it  was  an  error  to  be  oorrected  by  some 
competent  authority,  but  unta  so  oorrected  it  con- 
ferred upon  such  administrator  all  the  powers  of  a 
rightful  adminlstzator.  See  opinion  of  Parker,  J., 
in  Fisher  v.  Bassett,  0  Leigh,  110. 88  Am.  Dec.  227. 

It  Is  Uie  received  doctrine,  that  all  sales  made  in 
good  faith,  and  all  lawful  acts  done,  either  by  ad- 
ministrators before  notice  of  a  will,  or  by  executors 
or  administrators  who  may  be' removed  or  sus- 
pended, or  become  incapable,  shall  remain  valid, 
and  not  be  impeached  on  any  will  appearing,  or  by 
any  subsequent  revocation.   See  4  Kent,  Com.  418 

As  acts  done  under  a  valid  judgment,  while  it 
remains  in  foroe  and  unsuspended,  are  valid, 
and  unaffected  by  a  subsequent  reveirsal,  so  acts 
done  under  the  proceedings  in  a  oourt  of  probate 
granting  letters  of  administration  or  testamentary 
are  valid  and  binding  until  reversed  or  annulled, 
the  dedaton  of  such  court  belnfir  taken  as  a  judg- 
ment. 

Letters  testamentary  or  of  administration  are 
suffident  authority  for  the  acts  of  the  executor  or 
administrator  thereunder,  if  granted  by  a  court  of 
competent  jurisdiction,  until  the  grant  is  revoked 
or  set  aside,  and  are  oondnslve.  Kelly  v.  West,  80 
N.  Y.  180. 

Such  letters  are  suffident  to  establish  the  repre- 
sentative character  in  which  the  executor  or  ad- 
ministrator assumes  to  act.  Parhan  v.  Moran,  4 
Hun,  717:  Belden  v.  Meeker,  47  N.  Y.  807. 

The  same  conduaions  were  arrived  at  by  the 
oourt  in  Plume  v.  Howard  Sav.  Inst.  40  N.  J.  L.  211; 
CarroU  V.  Carroll,  00  N.  Y.  UO,  10  Am.  Bep.  144;  Hess 
V.  Cole,  28  N.  J.  L.  116;  Den  v.  HammeU  18  N.  J.  L. 
78;  Den  v.  O^Hanlon,  21 N.  J.  L.  682:  Quidort  v.  Per- 
geauz,  18  N.  J.  Bq.  472;  Fllnn  v.  Chase,  4  Denio,  80; 
Ramp  V.  McDamel,  12  Or.  108;  Allen  v.  Dundas,  8 
T.  B.  126;  Baldwin  v.  Buf  ord,  4  Yerg.  10;  State  v. 
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Eng.  Encyclop.  Law,  618,  626;  8  Am.  & 
Eng.  Encyclop.  Law,  215.  (See  Merriit  v. 
Daffln,  24  Fla.  820.)  But  this  elementary 
principle  has  been  qualified  by  the  statutes  of 
this  stHte,  as  construed  by  this  court,  and  did 
not  obtain  to  its  full  extent  at  the  time  of  the 
decision  of  this  suit  by  the  lower  court.  In 
construing  the  statute  law  of  this  state,  which 
touches  upon  this  subject,  this  court  has  de- 
cided, in  a  former  cose,  that  an  adminis- 
trator holding  the  real  property  of  his  in- 
testate as  assets  is  the  only  necessary  party 
defendant,  to  a  suit  to  foreclose  a  mortgage 


made  by  the  intestate  in  his  lifetime,  and  th» 
heir,  though  not  a  party  to  said  suit,  is  con- 
cluded by  a  foreclosure  and  sale  thereunder. 
Merriit  v.  Daffln,  24  Fla.  820.  The  appellants 
contend  that  this  decision  is  applicable  to 
the  case  under  consideration,  and  determines 
the  right  of  redemption  adversely  to  the  ap* 
pel  lee. 

We  will  now  consider  this  contention  and 
ascertain  whether  it  is  tenable.  It  is  evi- 
dently founded  upon  the  assumption  that  the 
two  cases  are  alike,  for,  indeed,  if  they  are 
alike,  then  the  decision  would  apply  alike 


McGlynn,  SO  Oal.  247,  81  Am.  Dec.  118:  Poaff  ▼. 
CarroU,  Dud.  L.  1:  Wifirht  v.  Wallbaum,  89  TIL  564; 
Clark  V.  Pisbon,  81  Me.  608;  Morsran  v.  Locke.  28  La. 
Ann.  805:  Pick  v.  Btronff,  26  Minn.  808;  Bmery  v. 
HUdreth,  2  Qray,  22«. 

And  airaiu  tn  Dunn  ▼.  German  American  Bank, 
100  Mo.  90,  and  Wetzell  v.  Waters,  18  Mo.  886.  cases 
of  a  public  administrator  appointed  under  the  Mis- 
souri statutes. 

If  the  case  is  one  of  a  grant  of  administration 
when  the  court  had  no  power  to  grant  letters  of 
administration,  all  tbeproceedinfrfl  of  tbe  court  in 
the  progress  of  such  an  administration  are  nuli  and 
void,  and  may  be  shown  to  be  so  in  any  collateral 
proceeding  in  which  Ibey  are  relied  on  to  support 
a  claim  of  right.  Withers  v.  Patterson,  27  Tez.  491, 
86  Am.  Dec  648. 

Where  the  plaintiff,  who  claimed  as  sole  heir  of 
tbe  deceased,  sought  to  recover  possession  of  prop- 
erty sold  by  the  executor  and  trustee  under  a  will, 
on  the  ground  of  the  invalidity  of  the  will  and  of 
Intestacy,  the  court  held  that  the  plaintiff  was  not 
prooluded  from  showing,  by  evidence  de/iors  the 
record,  that  tbe  surrogate  had  no  jarisdiction  to 
admit  tbe  wiU  to  probate,  and  that  tbe  evidence 
produced  by  him  proved  his  want  of  Jurisdiotion, 
and  that  tbe  probate  record  of  tbe  will,  and  letters 
testamentary,  were,  therefoxo.  inoperative.  Bol- 
ton V.  Jacks,  6  Bobt.  166. 

Where  tbe  oouit  had  fnll  .1itfii(fi(iy«io:>  cf  the  sub- 
lect-matter  and  of  tbe  pard«sj  isi  interest,  and  all 
tbe  proceedings  inoiudinff  \^&z  ALtrv  of  the  decree 
of  distribution  in  acoordasAn  ^ttL  the  provisfons 
cf  tho  statute,  the  decreo  inS  ditftr.)bu:ioL.  is  not 
void,  b.  reasoc  of  a  deci^ec)  vsCMfy^jyc-lY  made, 
annulling  the  will,  and  tbe  CiCs  of  tho  ex-ecu  tor 
under  its  authority  and  piirRnftnt  tto  tbb  stAtute  are 
valid  and  binding  as  to  al^  deiAteigs  with  third  par^ 
ties  had  in  good  faith  and  for  value.  Thorn pscn  v 
Samson,  64  Cal.  880;  Fitch  v.  MlUer  80  O&i  883; 
Monell  V.  Dennison,  17  How.  Py  4Sfi. 

An  administration  granted  bj  oompetenf:  author- 
ity, upon  a  proper  case  made,  cau  with  no  pro- 
priety be  termed  a  nullity,  and  all  tbe  acts  of  the 
administrator  held  tc  be  void  notwithstandiog  a 
will  may  afterwards  appear  and  the  adirinl^lzration 
be  revoked.  Kittredge  v.  Folsom,  8  N.  H.  98; 
Packraan*s  Case,  6  Coke,  10:  Bemioe  t  Semine«  2 
Lev.  90. 

The  acts  of  ai^  administrau)!  must  be  quite  as 
valid  as  those  of  an  executor  under  a  will  which 
had  been  revoked  by  the  testator.  Kittredge  v, 
Folsom,  impra. 

Grants  of  administration  confer  an  authority 
which  cannot  be  resisted  or  disregarded  UDCil  the 
will  appears.    Ibid.:  Noell  v.  Wells,  1  Lev.  ZSS. 

Such  administrator  is  administrator  de  facto^  and 
bis  acts,  done  in  due  course  of  administration,  are 
valid  as  to  third  parties.  Kittredge  v.  Folsom, 
supra;  Tucker  v.  Aiken.  7  N.  H.  113. 

Every  act  of  tbe  administrator  has  tbe  same 
effect  and  validity  as  if  he  hall  not  been  superseded, 
but  had  continued  to  perform  his  duties  until  final 
21L.R.A* 


settlement  and  distribution  of  tbe  estate^  Bigelo w 
V.  Bigelow,  4  Ohio,  138, 19  Am.  Dec.  fi0L 

In  Barkaloo  v.  Emerlok,  18  Ohio,  268,  where  tb» 
estate  had  been  administered  and  settled  and  tbe 
money  paid  and  distributed  by  tbe  administrator 
under  tbe  order  of  tbe  court,  when  a  will  was  dia* 
covered  of  which  administration  cum  testamento- 
annexo  was  granted,  tbe  court  refused  to  make  the 
former  administrator  account  for  tbe  estate  passed 
through  his  hands.  In  this  case  tbe  will  was  oriir- 
inaJly  presented  for  probate  and  refused  and  laj 
dormant  for  six  years  until  tbe  estate  was  dosed. 

And  where  administration  of  tbe  estate  of  a  de> 
cedent  was  obtained  by  the  fraudulent  suppression 
of  a  will,  tbe  court  beld  tbe  estate  k)ound  by  the 
acts  of  the  administrator  done  in  a  due  and  legal 
course  of  administration,  and  that  such  acte  were 
valid  as  against  tbe  executor  under  tbe  will  subse- 
quently proved.    Foster  v.  Brown,  1  Bail.  L.  ZSSh. 

If  tbe  pretended  wilt  required  tbe  executors  to 
settle  tbe  will  in  the  probate  court,  the  court  bcl<t 
that  the  acts  done  by  them  in  pursuance  of  tbe  or- 
ders of  tbe  court  carryiog  into  effect  provisions  of 
tbe  will  could  not  be  impeached  or  set  aside  to  tbe 
injui-y  of  inuoceat  parties,  because  they  bad  & 
right  to  rely  upon  tbe  validity  of  tbe  Judgment  of 
tbe  court.  Steele  v.  Renn,  50  Tex.  467, 82  Am.  Bep* 
605;  Moore  v.  Tanner,  6  T.  B.  Moo.  42,  fSI  Am.  Deo. 
85:  King  v.  Bullock,  9  Dana,  41;  Jack  v.  McKee,  (^ 
Pa.  235;  Daliow  v.  Hudson,  13  Gratt.  67S;  Scbultz  v* 
Schults,  10  Gratt.  858, 60  Am.  Dec.  386;  Parker  v. 
Parker,  11  Cusb.  619;  Wyman  v.  Campbell,  6  PorU 
(Ala.)  219. 

So  where,  as  in  Ragland  v.  Green,  14  Smedes  & 
M.  194,  a  will  was  proved  by  one  witness  only,  and 
the  probate  set  aside  and  letters  of  administration 
granted  under  which  the  estate  was  fully  adminia- 
tered,  in  a  suit  subsequently  brought  by  the  lega- 
tee and  heir-at-law,  the  court  beld  that  the  court 
bavlng  had  full  Jurisdiction  of  the  subject-matter 
and  of  the  peraons,  the  fact  of  tbe  existence  of  % 
will  did  not  withdraw  the  estate  from  its  cogni- 
zance, and  that  the  acts  of  its  administrator,  con- 
sistent with  law,  would  be  confirmed,  and  that 
purchasers  from  the  administrator  held  by  a  valid 
Utle. 

Where  an  executor  is  dlscbarged  by  the  Judgment 
of  tbe  court,  the  discharge  implies  tliat  it  wa» 
founded  on  proper  evidence,  that  every  pre- 
requisite to  entitle  tbe  executor  to  his  discbarge 
bad  been  performed,  and  like  other  Judgments  is- 
ooDclusive,  unless  fraud  be  shown.  Stubblefield  v. 
Mc Haven,  5  Smedes  &  M.  130,  43  Am,  Dec.  602. 

So  where  a  will,  which  was  duly  admitted  to 
probate,  and  letters  testamentary  granted  in 
due  order  by  the  court  having  Jurisdiction,  was 
afterwards  beld  invalid  by  reason  of  the  testator*» 
insanity,  the  court  held  the  acts  of  the  executor 
done  in  due  course  of  administration  while  tbe  will 
remained  unannulied  and  the  letters  unrevoked 
were  legal  and  valid.  Brown  v.  Brown,  7  Or.  286t 
Foulke  V.  Zimmerman,  81  U.  S.  14  Wall.  118, 80  L^ 
ed.786. 
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to  both  of  them ;  but  if  they  are  not  alike, 
ftod  can  be  distinguighed  the  one  from  the 
ether  by  important  differences,  then  the  decis- 
ion does  not  necessarily  apply  to  both  of 
them,  but  may  apply  to  one  and  not  to  the 
other.  It  becomes  necessary,  therefore,  to 
ascertain  and  determine  whether  they  are 
alike  or  unlike  and  differ  from  each  other  in 
important  particulars.  It  will  be  perceiyed 
upon  a  comparison  of  the  facts  in  the  two 
cases,  that  in  the  case  of  Merritt  y.  Baffin 
the  administrator  of  the  mortgagor  held  pos- 
session of  the  mortgaged  property  of  his  in- 


testate as  assets  and  was  made  a  party  to  tho 
foreclosure  proceedings;  while  m  the  case 
under  consideration  the  executor  of  a  reyoked 
will  held  the  possession  of  the  mortgaged 
property  of  the  testator  as  assets,  and  wa» 
made  a  party  to  the  foreclosure  proceedings. 
In  the  former  case  the  administrator  derived 
his  office  from  the  appointment  of  a  court  of 
competent  Jurisdiction,  and  both  his  right  to 
his  office  and  consequent  right  to  the  posses- 
sion of  the  mortgaged  real  property  of  hi  a 
intestate  as  assets  was  unquestionable,  but  in 
the  latter  case  the  executor  derived  his  title 


Tbe  ezeeator  until  it  be  proved  that  he  Is  not 
the  rUrhtful  executor  bas  a  ilffht  to  represent  the 
estate  aod  durinfr  that  time  Is  entitled  to  personal 
Indemnity.    FoaK  v-  Oarroll,  Dud.  L.  1. 

To  make  executors  personally  liable  for  all  the 
property  which  they  have  parted  with,  under  a 
will  Dronounced  valid  at  the  time,  would  lead  to 
frinhtftil  ooDsequenoes  and  if  such  should  be  the 
csi^e  they  might  as  well  act  without  probate  as  with 
it.   IMd, 

Asain.  In  Wood  v.  Nelson,  0  B.  Hon.  600,  the 
court  stated  the  same  principles  of  the  law,  hold- 
inir  that  the  probate  was  the  esBentlal  and  exclu- 
dve  cvideace  of  the  will,  and,  therefore,  Indiflpen- 
sable  for  sustaining  the  acts  of  the  executor  or 
proving  his  power  and  authority  in  any  court; 
therefore  acts  <n  pate,  though  before  probate,  are 
valid,  if  the  will  be  afterwards  admitted  to  probate 
by  the  proper  tribunals,  (UtUr,  if  no  probate. 

Where,  however,  an  administration  bond  is  not 
inven  as  required  by  the  law,  the  administration 
thereunder  is  void,  and  the  acts  of  the  administra- 
tor are  those  of  a  party  in  her  own  wrong,  which 
are  inconsistent  with  the  attribution  of  any  valid- 
ity to  the  bond.    Bradley  v.  Oom.  81  Pa.  622. 

So  in  Smitb  v.  Btockbrldge,  80  Md,  640,  the  court 
held  that  if  a  will  was  void,  the  adminibtration 
granted  with  the  will  annexed,  upon  an  ex  parte 
application,  was  void  also,  and  the  accounts  passed, 
and  distribution  made  by  the  administrator,  not 
being  final,  were  void  also.  To  the  same  effect, 
Hanson  v«  Worthington,  12  Md,  418;  Oonner  ▼. 
Ogle.  4  Hd.  Ch.  428. 

In  Wight  V.  WaUbaum,  89 IIL  664,  the  court  held 
tliat  tbe  whole  tenor  of  the  legislation  of  that 
state,  no  matter  whether  the  grant  of  such  letters 
be  a  Judicial  or  a  ministerial  act,  did  not  show  that 
it  was  ever  designed  that,  in  a  proper  case  for  the 
grant  of  letters,  any  mistake  as  to  their  character 
should  be  held  to  render  them,  and  all  acts  per- 
formed by  the  executor  or  administrator,  void,  as 
Rich  a  policy  would  be  attended  with  great  incon- 
venienoe.  injury,  and  loss  to  estates. 

The  Legislature  never  designed  that,  when  a 
ease  arose,  authorizing  the  grant  of  letters,  whether 
tiie  act  be  Judicial  or  ministerial,  a  mistake  of  the 
officer,  as  to  whether  they  should  be  of  the  ordi- 
nary character,  or  with  the  will  annexed,  whether 
to  one  person  or  to  another,  or  as  to  thesuffloiency 
of  the  security,  should  render  all  acts  performed 
under  them  void,  provided  the  letters  wero  valid, 
and  the  acts  such  as  could  rightly  be  performed, 
until  the  grant  be  revoked.  Therefore  a  sale  made 
by  the  administrator  so  appointed  would  not  be 
affected  by  reason  of  the  will  not  being  properly 
proved.    Wight  v.  WaUbaum,  supra. 

So  wh«!e  objection  was  taken  to  the  Jurisdiction 
of  tbe  court  after  many  years  and  not  until  tbe 
administiator^s  final  account  had  been  settled,  and 
an  order  for  final  distribution  applied  for,  the 
ground  of  such  objection  being  the  fact  that  the 
dpceased  was  not  a  resident  of  the  state  at  the  time 
of  his  death,  tbe  court  held  that  the  statute  (Rev. 
etat.  1841,  chap.  106»  §  82 ;  Rev.  Stat,  1867,  chap.  68, 
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§  6),  was  passed  to  avoid  any  such  objection,  the 
record  showing  that  the  deceased  was  a  resident  of 
the  state,  and  that  aU  acts  and  proceedicgs  under 
it  were  valid,  but  had  it  been  shown  by  the  record 
that  the  deceased  was  a  citiaen  of  another  state 
then  the  Jurisdiction  would  be  shown  to  have  been 
erroneous,  and  all  proceedings  under  it  void  al> 
initio.   Becordv.  Howard,  68  Me.  226. 

b.  Payment$, 

It  was  held  by  the  court  in  Kane  v.  Paul,  89  U. 
S.  14  Pet.  88, 10  L.  ed.  841,  that  a  bona  fide  paymeut 
to  the  administrator  of  a  debt  due  to  the  estate 
should  be  a  legal  discharge  to  the  debtor,  whether 
the  administration  be  void  or  voidable. 

In  Franklin  v.  Franklin,  91  Tenn.  119,  a  will  wns 
discovered  after  administration  had  been  granted, 
and  the  court  held  thac  the  appointroent  of  sucb 
administrator  was  not  void,  and  that  such  was  not 
now  an  open  question  in  that  state.  It  was  valid 
until  revoked  and  the  appointment  protected  from 
further  action  all  those  who  had  settled  or  dealt 
with  him. 

So  in  Fisher  v.  Bassett,  9  Leigh,  119, 8B  Am.  Dec. 
2^,  the  question  Involved  the  validity  of  tbe  ar- 
rangement of  a  debt  by  an  administrator  defacto^ 
under  the  appointment  of  the  court  having  Juris- 
diction, and  the  court  held  that  any  payment  mad» 
to  him  by  any  debtor  of  that  estate,  before  his  au- 
thority was  superseded,  would  be  a  good  payment^ 
and  therefore,  every  irrevocable  arrangement 
made  with  him  by  such  debtor  was  good  and  valid 
against  any  subsequent  administrator. 

Where,  as  in  Schluter  v.  Bowery  Sav.  Bank,  6  Im. 
B.  A.  641,  117  N.  Y.  126,  action  was  brought  to  re- 
cover money  deposited  by  the  deceased  in  a  sav- 
ings  bank,  the  facts  showed  that  the  deposit  waa 
made  by  a  married  woman  in  trust  for  her  daugh- 
ter: that  after  such  deposit  the  parties  moved  into 
another  state  where  the  mother  died  letters  of  ad- 
ministration being  granted  to  her  husband  who^ 
received  the  money  from  the  bank  as  administra- 
tor; that  subsequently  a  will  was  discovered,  and 
proved  by  the  executor  who  applied  to  the  bank 
for  payment  of  the  account  and  was  refused:  that 
later  the  daughter  died  and  letters  of  administra- 
tion of  her  estate  and  effects  being  granted  to  tbe^ 
plaintiff  who  asked  for  payment,  was  denied  and 
brought  action,—the  court  held  that  the  payment 
to  tbe  administrator  of  the  wife  before  probate  of 
the  afterwards  discovered  will  under  the  letters  of 
administration  granted  by  the  court  exonerated 
the  bank  from  further  liability,  the  letters  of  ad- 
ministration not  being  void  but  voidable  only,  and 
that  persons  acting  in  good  faith  thereunder  were 
protected  in  dealing  with  the  administrator. 
Kittredge  v.  Fobtom,  8  N.  H.  98,  and  Pattoo's  App. 
81  Pa.  406,  followed. 

Where  deceased  left  a  mortgage  among  his  as- 
sets, a  wife  under  age  and  infant  children  him 
surviving,  and  immediately  after  his  decease  a 
will  was  produced  by  the  executor,  of  which  pro- 
iNite  was  granted  by  the  surrogate  of  another  coun- 
ty than  that  wherein  the  testator  died,  under 
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from  the  will,  and  both  hi8  right  to  hi8  office 
and  hia  oonsegnent  right  to  the  poesesBion  of 
the  mortgaged  real  property  of  his  testator  as 
assets  necessarily  depended  upon  the  Yalidity 
of  said  will.  Now  if  the  will  was  Talid, 
then  there  was  a  lawful  executor,  and  the  two 
cases  would  be  alike,  but  if  it  was  in- 
Talid,  then  there  was  no  lawful  executor, 
and  they  would  not  be  al  ike.  It  becomes  nec- 
essary therefore  to  determine  whether  the  will 
of  Adam  G.  Summer  was  valid. 

It  will  be  discovered  by  referring  to  the 
facts  stated  in  the  bill,  which  are  admitted 


bj  the  demoxrar  to  be  tm^  that  after  mak* 
ing  his  will,  Adam  O.  Summer  intennarried 
with  one  Margaret  J.  Starke,  on  the  20th  of 
December,  1865,  and  died  on  the  5th  of  July. 
1866,  leaving  his  widow  survivinff  him,  who 
gave  birth  to  the  appellee  three  days  there- 
after. Nevertheless  this  will  was  admitted 
to  probate  bv  a  court  of  competent  jurisdic- 
tion, and  the  probate  remains  unrevoked. 
There  being  nothine  to  indicate  that  the  tes- 
tator made  his  will  in  contemplation  of  mar- 
riage, his  marriage  and  the  birth  of  the 
posthumous  daughter  subsequently  to  the 


which  the  executor  collected  the  interest  and  re» 
ceived  payment  of  the  principal,  satisfaotlon  of 
the  mortgage  being  filed  and  eotered,  the  mort- 
gagor having  quiet  pooBomlon  for  fourteen  years 
without  further  claim,  the  court  held,  the  execu- 
tor having  removed  from  the  country,  and  tor^ 
oioBure  proceedings  instituted  under  the  mortgage 
by  those  entitled,  upon  the  ground  that  the  will 
was  fraudulent,  and  the  court  without  jurisdiction, 
that  the  jurisdiction  having  attached  by  a  prima 
fade  case,  the  decision  of  the  court  was  final  and 
conclusive,  until  reversed  on  appeal,  and  that  oth- 
erwise payments  made  to  an  executor  or  adminis- 
trator even  after  judgments  would  he  no  protec- 
tion.   Moneli  V.  Dennison,  17  How.  Pr.  482. 

I*ayment8  made  to  an  administrator  of  dehts  ow- 
ing to  the  intestate  during  the  time  the  letters  uf 
administration  remain  unrepealed,  are  protected. 
Woolley  V.  Oark,  5  Bam.  ft  Aid.  74A. 

When  a  court  recalls  the  probate  of  a  will,  sub- 
stituting the  probate  of  another  wiU  by  the  same 
testator  made  posterior  to  the  first,  the  former 
becomes  Inoperative  and  the  second  Is  that  under 
which  the  estate  is  to  be  administered,  without 
any  formal  declaration  by  the  court  that  the  first 
was  annulled,  and  it  makes  no  difference  that  a 
part  of  the  estate  has  been  administered  under  the 
first  probate.  The  unadministered  must  be  done 
under  the  new.  Oaines  v.  Uennen,  65  U.  8.  Si 
How.  668, 16  L.  ed.  77QL 

In  Allen  v.  IKmdas,  8  T.  B.  U5,  the  question  arose 
upon  the  payment  to  an  executor  under  a  forged 
will,  and  the  court  held  that  such  payment  was  a 
discharge,  even  though  the  probate  was  afterwards 
declared  null  and  administration  granted  to  the 
next  of  kin,  as  such  probate  was  not  subject  to  im- 
peachment in  any  collateral  proceedings  in  the 
court;  that  every  person  was  bound  by  the  judicial 
acts  of  a  court  having  competent  authority:  and 
during  the  existence  of  such  judicial  act,  the  law 
protected  every  person  obeying  it^ 

Payment  made  to  an  administrator  appointed  by 
a  court  having  full  jurisdiction,  before  his  appoint- 
ment ig  annulled  by  the  grant  of  letters  testamen- 
tary under  a  will  since  discovered,  if  bona  fide 
operates  as  a  discharge  of  the  debtor;  and  payment 
b>  him  of  a  debt  which  the  deoessed  owed,  would 
be  a  valid  act,  for  which  he  might  retain  if  the  em 
tate  was  solvent.  Kittredge  v.  Folsom,  6  N.  H.  66; 
Oiles  V.  Ghurohlll,  5.N.  H.  942. 

Where  payment  was  made  to  the  executor  of  the 
testator  a  resident  of  another  state,  the  will  being 
proved  in  a  foreign  state  in  the  courts  of  which  the 
testator  had  obtained  a  judgment,  it  was  held  to  be 
a  good  and  valid  discharge  of  the  debt,  even  though 
the  will  proved  to  be  a  forgery,  and  the  true  will 
had  been  proved  in  the  proper  domlcil  of  the  testa- 
tor. Moore  v.  Tanner,  5  T.  B.  Hon.  42,  27  Am.  Dea 
66. 

In  Re  HulTs  Estate,  Peebles  App.,  16  Serg.  ft  R.  86, 
where  the  administrator's  account  was  refused  by 
the  orphans*  court  upon  the  ground  that  probate 
of  the  will  having  been  revoked  there  was  no  legal 
probate  of  the  will  under  which  the  account  could 
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be  rendered,  the  supreme  court  held  that  there 
was  no  reason  why  the  executor  should  not  be  ao« 
countable,  though  the  letters  were  repealed;  that 
all  Intermediate  acts  of  the  executor,  between  the 
probate  and  repeal,  were  not  void:  the  payment  of 
a  debt  was  legal  as  it  discharged  the  estate  from 
liabliity;  that  the  payment  of  a  debt  to  such  exe<v 
utor  dlschaiged  the  debtor,  as  the  probate  while 
in  force  was  conclusive  against  the  debtor. 

So  in  Kittredge  v.  Folsom,  supra,  the  court  held 
that  where  administration  is  granted,  and  after- 
wards  there  appears  to  be  an  executor,  if  the  ad« 
ministrator  had  paid  debts,  legacies,  or  funeral  ex* 
peases,  he  might  retain  the  amount  paid,  because 
he  was  compelled  to  pay;  and  the  true  executor  bad 
no  prejudice,  as  he  would  have  been  bound  to  pay. 

Where,  after  the  decease  of  an  administrator,  hia 
representative  was  dismissed  from  the  suit  by  the 
legatees,  a  payment  by  the  representative  to  tba 
new  administrator  will,  if  made  bona  fide,  and  un- 
der the  decree  of  a  court  having  jurisdiction,  be  a 
complete  bar  to  any  action  by  the  legatees  for  the 
money.   Burnley  v.  Duke,  6  Bob.  ( Va.)  106. 

So  where  an  executor  acts  in  good  faith  andpaya 
legacies  and  executes  the  provisions  of  the  will  be- 
fore any  contest  arises,  a  subsequent  sentence  of 
nullity  pronounced  against  the  will  wfll  not  have 
the  effect  of  rendering  the  surety  liable  for  the  es- 
tate thus  administered,  the  executor^s  acts  tietng 
legaL   Jones  V.  Jones,  U  B.  Hon.  404. 

And  where  a  court  of  probate  approved  a  subse- 
quent will  or  codicil,  after  admitting  to  probate  an 
earlier  will,  the  new  decree  of  such  court  does  not 
nficesBarily  avoid  pasrments  made  or  acts  done  un- 
der the  old  decree  while  it  remains  In  force.  Wa- 
ters V.  Stickney,  12  Allen,  1,  80  Am.  Deo.  128. 

Though  the  will  be  afterwards  set  aside  and  an- 
nulled, the  debtor  cannot  be  required  to  pay  the 
debt  a  second  time.  Steele  v.  Kenn,  60  Tex.  467, 8i 
Am.  Bep.  6Q6. 

The  discovery  of  a  will,  and  the  appointment  of 
an  executor,  only  operate  as  a  repeal  of  the  grant 
of  administration,  which  does  not  avoid  all  mesne 
acts.  Bigelow  v.  Bigelow,  4  Ohio,  188,  19  Am.  Deo, 
661. 

An  executor  has  the  right  to  sue  for  and  recover 
debts  due  to  his  supposed  testator,  and  a  debtor 
would  be  Indemnified  in  making  the  payment.  If 
done  in  the  bona  fide  administration  of  the  estatOb 
Poag  V.  Oarroll,  Dud.  L.  L 

Bven  though  the  will  be  invalid,  if  authentleated. 
IbUL 

Where  the  action  was  one  of  debt  on  a  judgment 
against  the  defendant  in  favor  of  the  plaintUTs  in- 
testate, the  defendant  denied  the  reirularity  and 
sufficiency  of  the  appointment  of  the  plaintiff  as 
administrator,  the  court  held  that  if  the  appoint- 
ment was  voidable  it  oould  be  avoided  only  by 
those  whose  rights  or  interests  had  been  affected  by 
such  appointment;  that  the  defendant's  rights 
were  not  prejudiced  by  the  appointment  of  a  wron« 
person,  because  payment  of  his  debt  to  such  pezw 
son,  before  reversal  of  the  decree  of  appointment, 
would  be  a  full  protection  to  him;  and  because  a 
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nakine  of  the  will  revoked  It  and  made  It 
inyalia.  Therefore  William  Summer  who 
was  appointed  the  executor  of  the  revoked 
will  had,  at  least  as  to  the  appellee,  no  titlo 
to  the  office  of  executor,  and  no  right  to  the 
possession  of  the  mcnrtgaged  real  property  of 
the  testator  as  assets,  ^ter  the  revocation  of 
said  will.  This  want  of  title  to  the  office  of 
executor  and  right  to  take  possession  of  the 
mortgaged  real  property  as  assets  by  William 
Summer,  distinguishes  this  case  from  that  of 
Merritt  v,  Daj^,  in  which  the  administrator 
was  authorized  to  perform  the  functions  of 


his  office  and  to  hold  th«  leal  estate  of  his 
intestate  as  assets. 

We  will  now  consider  the  effect  of  the  pro- 
bate of  this  revoked  will.  The  probate  of  a 
will  is  the  authenticated  evidence,  but  not 
the  foundation  of  the  executor's  title.  Wms. 
Exrs.  8d  Am.  ed.  284 ;  Qregory  v.  Oata,  18 
Ky.  L.  Rep.  761.  It  clothes  him  with  no  new 
or  additional  right  to  the  testator's  property, 
but  simply  evidences  the  validity  of  the  will 
which  IS  Ihe  foundation  of  his  right  to  said 
property.  When  unrevoked,  it  seems  to  be 
conclusive  both  in  courts  of  law  and  equity 


judgment  in  a  suit  by  such  administrator  would  be 
«  bar  to  a  suit  for  such  debt  by  any  admlulstrator 
cubseqaently  appointed,  and  that  it  was  the  legal 
cooeeqaence  of  the  exolasive  Jurisdiction  of  pro- 
tMte  oourts  In  the  ffrantlng>  of  administration,  that 
their  decrees,  made  In  the  ezerofse  of  such  Jurtadic- 
tioD  should  be  oonolusive  evidence  of  the  right 
determined.    Emery  v.  Hildreth,  2  Gray,  888. 

e.  Soles,  etou 

In  Brown  v.  Brown,  14  Lea,  268.  OB  Am.  Bep.  16S, 
It  was  stated  that,  like  the  adjudication  of  every 
other  court  of  competent  jurisdiction,  the  judg- 
ment would  protect  the  purchaser  of  property  un- 
der it,  notwithstanding  a  subsequent  reversal,  un- 
tea  the  title  can  be  impeached  for  fraud.  The 
executor  acting  onder  it  in  good  faith  would  be 
protected. 

80  a  purchaser,  if  bona  fide,  of  the  property  of  a 
testator,  will  be  protected  even  though  the  will 
subsequently  turns  out  to  be  a  forgery.  Steele  v. 
Benn,  50  Tex.  ifl7, 82  Am.  Bep.  eOS. 

Acts  done  under  authority,  by  the  judgment  of  a 
court  having  jurisdiction  of  the  estate,  even  where 
It  IB  being  administered  under  a  forged  will,  are 
jiat  as  valid  and  effectual  as  if  the  wiU  had  been 
genatne ;  a  payment  voluntarily  made  to  the  exec- 
utor named  in  such  .a  will  Is  a  vahd  discharge  of 
the  debt.    TMd. 

A  repeal  of  administration  upon  citation,  al- 
though the  goods  were  sold  pendente  MU,  will  not 
render  the  act  void.  Bigelow  v.  Bigelow,  4  Ohio, 
188, 19  Am.  Dec  681. 

An  application,  on  the  pert  of  an  administrator, 
prior  to  the  discovery  of  a  will  and  grant  of  letters 
testamentary,  to  have  a  contract  specifically  exe- 
cuted, and  the  record  of  the  proceedings  under  it, 
are  not  rendered  void  by  the  discovery  of  such 
will,  and  the  appointment  of  the  exeoutor  who  ao- 
-oepted  the  trust,   ibid. 

In  Wiirht  V.  Wallbaum,  88  111.  564,  ft  was  held 
that  any  mistake  in  the  grunt  of  letters  of  admln- 
iMratlon  did  not  make  them  void;  that,  whether  a 
wHl  was  property  proved  or  not,  could  not  affect 
the  validity  of  the  letters  or  a  sale  of  property 
made  by  the  administrator;  and  that,  where  juris- 
iictioo  existed  of  the  subject-matter  and  of  the 
parties,  the  judgment'  must  be  conclusive,  except 
Id  a  direct  proceeding  for  its  reversal. 

A  sale  made  by  an  administrator  under  letters 
duty  and  regularly  granted  has  been  held  valid 
and  binding  upon  the  executor  of  a  subsequently 
discovered  will.  Benson  v.  Bice,  2  Nott  ft  McC. 
«7. 

When  an  admhiistrator  turn  tegtamento  annexo  is 
superseded,  bis  conveyance  of  the  property  made 
subsequently  will  pass  no  title  unless  he  has  one  in- 
depeaden  t  of  his  position  as  administrator.  Owens 
V.  Cowan,  7  B.  Hon.  162. 

80  even  thoujdi  the  probate  court  has  erred  in 
granting  administration,  a  deed  made  by  the  ad- 
miniBtrator  under  the  decree  of  such  court  is  good 
evideooe  in  an  action  of  ejectment,  if  the  court  had 
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full  jurisdiction  of  the  subject  and  of  the  person. 
Wight  V.  Wallbaum,  supra. 

If  the  probate  court  had  jurlsdlotion  to  remove 
or  discharge  an  executor,  its  decree  for  that  pur- 
pose cannot  be  questioned  collaterally,  and  there- 
fore a  sale  for  the  full  value,  in  all  respects  just 
and  fair,  and  for  the  best  interests  of  the  estate, 
will  not  be  affected  by  the  question  of  the  valid- 
ity of  the  removal  of  the  exeoutor.  Simpson  v« 
Oook,  24  Minn.  180. 

Where,  as  in  Boody  v.  Bmeison,  17  N.  H.  677,  tha 
proceedings  were  instituted  by  the  heir  or  devisee 
under  the  testator^s  will  which  was  proved  by  the 
exeoutor  therein  named  to  whom  letters  testa- 
mentary were  granted,  but  were  subsequently  re- 
voked by  the  court  and  an  administrator  de  bonU 
rum  with  the  will  annexed  appointed  by  whom  the 
property  was  sold  to  pay  debts  under  the  authority 
of  the  court,  to  set  aside  the  sale  thus  made,  it 
being  assumed  that  the  court  proceeded  irregularly 
in  revoking  the  testamentary  letters,  and  therefore 
that  the  appointment  of  the  administrator  de  bonis 
non  was  a  nullity  and  the  acts  performed  there- 
under void,  the  oourt  held  that  the  ooort  having 
full  jurisdiction,  and  undoubted  power  to  revoke 
the  grant  for  sufficient  reasons,  the  act  of  the  court 
became  a  matter  of  public  reoord,  and  that  third 
parties  could  not  inquire  or  know  whether  they 
were  made  upon  sufBolent  notice  or  reasons,  and 
that  an  estate  acquired  Dy  a  third  party  thereunder 
could  not  be  defeated.  Kittredge  v.  Folsom,  8  N. 
H.  08;  Tucker  v.  Aiken,  7  N.  H.  186;  AUen  v. 
Dundas,  8  T.  B.  126,  cited  and  relied  upon. 

Where  the  probate  of  a  will  had  been  annulled 
upon  a  contest  Initiated  by  an  heir  subsequent  to 
an  entry  of  a  decree  of  distribution,  the  oourt  held 
that  the  heir  might  pursue  the  property  into  the 
hands  of  the  distributee,  but  not  into  the  hands  of 
a  bona  fide  purchaser  prior  to  the  revocation  and 
at  a  time  when  the  proceedings  were  valid  and 
binding.   Thompson  v.  Samson,  64  OaL  830. 

Bo  where  the  deceased  died  in  one  county  having 
his  residence  there,  his  will  bemg  proved  and  ad- 
mitted to  registration  in  another  county,  and  sub- 
sequently registered  in  the  county  of  his  deoease, 
afterwards  upon  re-examination  and  appeal, 
letters  of  administration  were  issued  to  his  widow 
who  sold  some  of  the  property  claimed  by  the 
plaintiffs  in  the  suit  as  his  heirs-at-law  upon  the 
ground  that  he  died  intestate,  the  court  held  that 
if  letters  of  administration  were  granted  to  the 
widow,  and  if  the  purchases  were  made  from  her 
after  the  date  of  them,  all  acts  done  under  such 
letters  between  thehr  date  and  the  repeal  and  revo- 
catlon  of  them  were  valid.  Pinkcrton  ▼.  Walker, 
8  Hay  w.  221. 

Where  the  will  of  a  married  woman  devising  all 
to  her  husband  was  duly  admitted  to  probate  but 
subsequently,  and  within  the  time  specified  in  the 
statute,  attacked  by  the  heirs  under  a  prooeeding 
under  section  8880  of  the  Be  vised  Statutes,  and  de- 
clared void,  the  court  held  that  a  sale  by  the  hus- 
band before  the  suit  decree  declaring  the  will  void 
as  not  being  that  of  the  testatrix,  was  null  and  void 
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as  to  the  validity  of  the  will  so  far  as  it  ex- 
tends to  persoDal  property  (Wms.  Exrs.  3d 
Am.  ed.  450 ;  19  Am.  &  Eng.  Kncyclop.  Law, 
182.  nots  1) ,  but  under  the  statutes  of  Florida, 
is  prima  facie  evidence  only  of  its  validity 
so  far  as  it  extends  to  real  property.  Rev. 
Stat.  §  1810 ;  1  Wms.  Exrs.  6th  Am.  ed.  617, 
note  d;  Smith  v.  BotiaaXl^  5  Rawle,  80 ;  Coatet 
v.  Hughes,  8  Binn.  498.  Formerly,  as  to  real 
property,  it  was  not  even  evidence  of  the  ex- 
ecution of  the  will.  When  {granted  by  a  court 
of  competent  jurisdiction  it  can  neither  be 


impeached  collaterally,  nor  set  aside  by  a> 
proceeding  in  chancery.  Freem.  .Judgments, 
8d  ed.  §  608;  Story,  Eq.  Jur.  7th  ed.§  184 ; 
Qaina  v.  Chew,  43  U.  S.  2  How.  619, 
645,  646,  11  L.  ed.  402,  412,  418 ;  ArtMtrong 
V.  Lear,  25  U.  8.  12  Wheat.  169.  6  L.  ed. 
689 ;  Tarver  v.  Tarwr,  34  U.  8.  9  Pet.  174.  9 
L.  ed.  91 ;  Re  Broderick'i  WiU,  88  U.  8.  21 
Wall.  603,  22  L.  ed.  699;  Qaines  v.  Fuentes, 
92  U.  8.  10,  28  L.  ed.  524.  Nevertheless  in 
a  collateral  proceeding,  its  effect  as  prim& 
facie  evidence  of  the  validity  of  the  will 


and  DO  title  passed  to  the  purchaser  thereunder. 
Hugrhes  v.  Burrlas,  85  Mo.  660. 

So  where  the  action  was  brought  by  the  heirs  of 
a  deceased  Intestate  against  the  defendant  a  pur- 
chaser at  the  administration  sale,  to  recover  pos- 
session on  the  frround  that  the  proceedings  wero 
illegal  and  void  by  reason  of  the  netice  of  the  sale 
not  stating  the  terms  thereof,  the  court  held  that 
this  being  a  mere  irregularity,  the  sale  was  not 
thereby  rendered  absolutely  void,  that  if  harm  re- 
sulted the  oonflrmation  of  the  sale  should  liave 
been  resisted,  or  some  proceeding  taken  whereby 
equity  could  be  done  to  the  purchaser,  firubaker 
V.  Jones,  28  Kan.  412. 

PubUe  adminigtrator. 

In  Morgan  v.  Locke,  28  La.  Ann.  808,  plaintiff 
claimed  title  under  a  sale  made  to  him  by  the 
public  administrator  under  an  order  from  the 
parish  court  the  defendants  densring  the  validity  of 
the  grant,  and  contending  that  the  sale  was  without 
authority  as  the  appointment  of  the  administrator 
was  an  absolute  nullity.  The  court  held,  however, 
that  the  appointment  being  made  by  a  court  of 
competent  authority  and  Jurisdiction,  its  validity 
could  not  be  inquired  into  collaterally.  In  this 
case  there  was  a  dispute  between  the  applicants  for 
adcuitiistratlon  when  the  public  administrator  was 
appointed. 

In  Rogers  v.  Hoberlein,  11  Cal.  120,  the  question 
presented  co  the  court  was,  whether  a  public  ad- 
ministrator, having  administration  upon  an  estate, 
continued  such  administration  after  the  expiration 
of  his  term  of  office,  or  whether  the  administration 
followed  the  office  Into  the  bands  of  the  succeeding 
incumbent,  who  could  sue  without  obtaining  a 
grant  of  administration  on  the  particular  estate, 
and  the  court  held  that  he  continued  such  admlnls> 
tration  until  his  authority  was  directly  set  aside  or 
indirectly  revoked  by  another  appointment,  and 
that  the  new  or  succeeding  administrator  had  no 
title  until  a  grant  was  made  to  him.  To  the  same 
effect,  Beale  v.  HaU,  22  Ga.  4aL 

AdminUtralor  pendente  lite. 

In  Flsk  V.  Norvel,  9  Tex.  13, 68  Am.  Dec.  128,  ad- 
mlniBtration  had  been  granted  more  than  ten  years 
prior  to  action,  and  more  than  one  year  antecedent 
to  the  grant  of  administration  pendente  UU^  the 
administrator's  accounts  had  been  filed  and  the  ad- 
ministration closed.  The  court  held  that  the  pro- 
bate court  had  no  right  to  grant  such  administra- 
tion, which  was  therefore  void,  and  conferred  no 
right  upon  the  administrator  pendente  lite  to  rep- 
resent tbe  deceased,  no  case  being  shown  whereby 
the  court  had  a  right  to  open  up  the  proceedings 
for  administration  purposes. 

Where  a  will  was  admitted  to  probate,  and  af  ter^ 
wards  tbe  probate  was  revoked,  and  administration 
granted,  which  was  also  reversed  on  error  and  the 
probate  established,  the  court  held  that  the  letters 
of  administration  must  be  treated  as  granted 
pendente  Ute^  and  that  so  far  as  the  estate  had  been 
administered,  it  must  stand  as  administered,  and  be 
accounted  for  according  to  law,  and  that  the  exec- 
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utor  had  power  over  such  part  only  as  remalnetf 
unadmlnlstered.    Patton's  App.  81  Pa.  tfS. 

Englith  decisions. 

It  U  the  settled  law  in  England  that  probate  l8  the 
sole  title  of  the  executor;  that  that  title  cannot  be 
disputed;  that  until  the  probate  is  recnlled  every 
aot  that  the  executor  does  Is  valid  in  a  court  of 
Justice,  and  that  he  alone  can  bring  an  action  or  a. 
suit  with  respect  to  what  the  Bnglish  law  calls  per* 
sonal  estate.    Hood  v.  Harrington,  L.  R.  6  Eq.  218. 

And  the  courts  have  held  that  the  sale  of  the- 
goods  by  an  administrator,  whose  office  was  void 
because  of  a  will,  was  indefeasible  where  it  was 
shown  to  be  for  payment  of  debts  or  funeral  ex* 
penses.    Graysbrook  v.  Fox,  1  Plowd.  279. 

With  regard  to  payments  made  to  an  executor,- 
which  are  afterwards  sought  to  t>e  enforced,  it  wa» 
declared  in  Allen  v.  Dundas,  3  T.  B.  125,  et  suprri^ 
that  it  made  no  difference  whether  the  pay  meat 
was  made  under  pressure  or  voluntarily  '*f  or  as  tiio 
party  to  whom  tbe  payment  was  made  bad  such, 
authority  as  could  not  be  questioned  at  tbe  time, 
and  such  as  a  court  of  law  would  have  been  bound 
to  enforce,  the  defendant  was  not  obliged  to  wait 
for  a  suit,  when  he  knew  that  no  defense  could  h& 
made  to  it,"  and  for  that  reason  the  payment  could 
not  be  called  voluntary. 

In  such  cases  the  defendant  acts  under  the  au- 
thority of  a  court  of  law;  every  person  is  bound  to 
pay  deference  to  a  judicial  act  of  a  court  bavlngr 
competent  jurisdiction. 

A  distinction  was,  however,  drawn  between  the- 
case  of  a  probate  of  a  supposed  will  (in  this  case  a 
forged  one)  during  tbe  life  of  the  party;  because 
during  his  life  the  ecclesiastical  court  bad  no  juris- 
diction,  nor  could  they  inquire  who  was  bis  repre- 
Rentatlve;  but  when  the  party  was  dead,  it  was 
within  their  jurisdiction. 

Where,  under  a  will  which  was  found  to  hav& 
been  subsequently  revoked,  an  executrix  had  paid 
legacies  without  notice  of  a  revocation,  the  court 
allowed  them;  but  as  far  as  the  leases  made  by  her 
were  concerned  the  court  refused  to  make  then^ 
good,  because  tbe  mother  (executrix)  could  not  sell 
or  let  lands.   Hele  v.  8to  weL  1  Gas.  in  Cb.  126. 

In  Throckmorton  v.  Hobby,  1  Brownl.  61,  the 
court  held  that  if  an  administrator  releases,  and 
afterwards  the  administration  is  revoked,  and  de> 
clared  by  sentence  to  be  void  and  null,  the  releaae 
Is  void. 

Where  an  ordinary  granted  administration  wher» 
there  was  a  will  and  executors,  the  same  being- 
concealed,  the  administration  Is  void,  and  oannot 
be  made  good  by  the  executOT*s  renunciation  aft- 
erwards, for  if  the  administration  was  void  ai)  ini- 
tio, no  subsequent  matter  can  make  it  good,  a» 
things  voidable  may  be  made  good  by  matters  sub- 
sequent, but  things  void  cannot.  Abram  v.  Cun- 
ningham, 2  Lev.  182. 

It  is  stated  in  Wadesworth  v.  Andrews,  cited  in  t 
Dyer,  166&,  note,  that  if  administration  is  commiU 
ted  to  an  administrator  and  afterwards  repealed* 
and  committed  to  another,  the  latter  cannot  avoid 
any  grant  made  by  the  former,  and  If  he  sue  %n^ 
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MS  to  real  property  may  be  overcome  by  other 
«Yidence  showini?  the  will  to  have  been  in- 
Talid.  Tray  ▼.  Bvans,  97  U.  S.  1.  34  L.  ed. 
D41 ;  KeUp  v.  Jackson,  81  U.  8.  6  Pet.  622, 
8  L.  ed.  523. 

Kow  the  effect  of  the  probate  as  prima  facie 
•evidence  of  the  validity  of  the  will  of  Adam 
O.  Summer  has  been  overcome,  and  the  in- 
validity of  said  will  efitabllshed  bj  facts 
which  are  stated  in  the  bill  and  admitted  by 
the  demurrer  to  be  true.  The  foreclosure 
therefore  was  against  a  defendant  whose  rep- 


resentative capacity  extended  neither  to  the 
title  or  right  of  possession  of  the  mortgaged 
real  property  of  Adam  O.  Summer,  nor  to 
the  appellee's  title  or  right  of  possession 
thereto.  Under  these  circumstances  we  think 
the  appellee  was  a  necessary  party  to  the  fore- 
closure, in  order  to  bar  her  of  her  right  of 
redemption;  but  not  having  been  made  a 
party  thereto,  the  proceedings  therein,  as  to 
her,  are  a  nullity,  and  do  not  bar  her  of  her 
riffht  of  redemption. 
iThe  decree  appealed  from  ie  affirmed. 


erne  for  it  i»roblbition  lies,  but  the  latter  may  sue 
the  former  for  an  acoounL 

In  AnoDymous,  1  Ck>myn,  160,  it  was  held  that  an 
executor  mi^ht  traverse  the  devlBe  of  an  ezeoutor- 
sbip  to  another,  and  that  payment  to  an  executor 
havlnff  a  probate,  if  such  probate  is  afterwards  re- 
voked, did  not  discharge  the  party  against  the  legal 
executor. 

Again  in  Anonymous,  8  Dyer,  88Ba,  where  an  ad- 
ministratrix sued  a  debtor  of  the  intestate  pending 
which  suit  another  by  covin  procured  a  second 
administration  to  himself  Jointly  with  the  admin- 
iiitnitrix,  and  after  Judgment  released  the  debtor, 
on  which  he  sued  audita  Querela^  and  in  the  mean- 
time the  second  administration  was  revoked,  the 
eonrt  held  the  release  of  no  avail,  but  aiUer  if  the 
letters  of  administration  had  been  only  repealed. 

Where  a  sum  of  stock  standing  in  the  name  of  a 
testatrix  was  overlooked  by  her  executonu'and  the 
dividends  remaining  unclaimed  the  stuck  was 
transferred  to  the  national  debt  committee,  and 
aubsequently  paid  over  to  the  executor  of  a  forged 
will  of  which  probate  had  been  obtained,  the  court 
held  that  the  probate  did  not  authorize  a  payment 
and  that  the  party  paying  under  it  was  bound  to 
see  that  the  payment  was  to  the  right  party,  and  a 
transfer  was  ordered  to  be  made  from  the  aggre- 
K»te  fund  to  the  real  executor.  Ex  parte  Jollilfe, 
S  Beav.  168. 

Where  an  administrator  appointed  an  attorney 
to  receive  and  collect  the  Intestate^s  debts,  and 
subsequently  the  administration  was  revoked,  a 
nHl  appearing.  It  was  held  that  the  executor  could 
sue  the  attorney  for  money  had  and  received  to  his 
use,  as  the  administration  was  void.  Jacob  v.  Al- 
len, 1  Salk.  27. 

In  Boxall  v.  Boxall,  L.  R.  27  Ch.  DIv.  280. 68  L.  J. 
€h.  838,  it  was  held  that  a  grant  of  letters  of  ad- 
mioistration  obtained  by  suppressing  a  if  ill  con- 
taining no  appointment  of  executors  was  not  void 
<i2>  inftio.  and  that  a  sale  of  leaseholds  by  an  ad- 
sdnistTatrlx  who  had  obtained  a  errant  of  adminis- 
tration under  such  circumstances,  to  a  purchaser 
who  was  ignorant  or  the  suppression  of  the  will, 
would  be  upheld,  although  the  grant  was  revoked 
after  the  sale. 

In  Graysbrook  v.  Pox,  1  Plowd.  876,  where  the 
testator  died  leaving  a  will  and  executors,  and  let- 
ters of  administration  were  granted  before  the 
proving  of  the  will,  under  which  the  administrator 
sold  the  property  of  the  deceased,  upon  the  sub- 
sequent proving  of  the  will  by  the  executor  he 
sued  the  vendee  in  detinue  and  the  court  held  that 
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the  title  of  the  executor  was  valid  as  the  adminls* 
tration  was  void  ab  initio^  as  also  were  the  sales 
made  under  it;  but  it  allowed  that  had  the  sale 
been  made  for  payment  of  debts  or  funeral  ex- 
penses which  the  executor  or  administrator  was 
compellable  to  pay  the  sale  would  have  been  inde- 
feasible. 

In  Woolley  v.  Olark,  5  Bam.  ft  Aid.  744,  which 
was  an  action  in  trover  for  property  of  the  testator 
sold  by  the  defendant,  an  auctioneer,  under  the 
authority  of  the  executor  named  in  the  will,  the 
facts  showing  a  subsequent  will  and  probate  there- 
of to  the  plaintiff  the  executrix  named  and  ap- 
pointed thereby,  of  which  second  will  the  executor 
of  the  first  had  notice  before  the  sale,  the  probate 
of  the  jhrst  will  being  revoked  upon  citation,  the 
court  held  the  defendant  liable,  as  the  executor 
who  obtained  the  first  probate  was  not  Justified  in 
selling  the  goods. 

In  Fackman*s  Case,  6  Coke,  19a,  it  was  held  that 
a  sale  made  by  a  stranger  during  his  administra- 
tion, and  pending  a  citation  by  the  next  of  kin  to 
have  the  administration  repealed,  was  good,  al- 
though the  administration  was  revoked  by  sen- 
tence, and  the  first  sentence  declared  null  and  void« 
—an  appeal  suspendmg  a  former  sentence,  a  cita- 
tion not  doing  so. 

In  such  a  case  the  new  administrator  may  recov- 
er, against  the  former,  the  money  for  which  he  sold 
the  property  in  an  indebitatus  assumpatt,  for  money 
had  and  received.  Lamlne  v.  Dorreil,  2  Ld.  Baym. 
1216. 

Bo  in  Ooulters  Case,  6  Coke,  60, 80b,  it  was  held 
that  all  lawful  acts  which  an  executor  of  his  own 
wrong,  or  a  disseisor  or  abator  does,  are  good. 

So  where  upon  a  citation  to  repeal  admin istra* 
tlon  the  grant  was  affirmed  upon  which  an  appeal 
was  sued  and  both  sentences-  repealed,  the  court 
held  a  lease  made  by  the  first  administrator  in  the 
meantime  good.    Bemlne  v.  Semlne,  2  Lev.  90. 

Administration  granted  to  the  wrong  person  is 
not  void  but  voidable  only.  Blackborough  v. 
Da  vies,  1  Ld.  Raym.  684. 

Where  a  party  collected  the  debts  of  the  testator 
imder  authority  from  an  administrator  appomted 
before  the  will  was  found,  and  paid  the  same  over 
to  such  administrator,  the  court  held  he  could  not 
be  sued  by  the  executor  therefor.  Fond  v.  Under- 
wood, 2  Ld.  Kaym.  1210. 

Note,  With  reference  to  the  collateral  impeach- 
ment of  findings  as  to  Jurisdictional  facts  on  which 
administration  of  a  decedent's  estate  Is  based,  sea 
annotetion  in  l8  L.  R.  A.  242.  B.  W. 
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Vaden  C.  YELTON,  Admr.,  etc.,  of  Wil- 
liam B.  Yelton,  Deceased,  Appt,, 
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1.  The  widow  of  a  person  haTlii^  no 
children  and  killed  hj  the  neiflic^enee 
of  anotlier  cannot  compromise  or  set- 
tle an  action  broncfhtbjr  tlie  adminiS" 
trator«  under  a  statute  mroyldtDff  that  an  ac- 
tion may  be  broocrht  for  a  death  caused  by  the 
wronsrf  ol  act  or  administration  of  another,  by 
the  personal  representattYes  of  the  deceased,  and 
that  the  damaires  recovered  shall  enure  to  the  ez- 
olusiye  benefit  of  the  widow  and  children  of  the 
deceased,  since  such  damasres  will  be  chargeable 
with  the  expenses  of  the  administrator's  services, 
attorneys*  fees,  and  of  administration. 

8.  In  an  action  by  an  administrator  for 
the  death  of  his  intestate*  an  answer  aUeg- 
ing  that  after  the  commeooemenl  of  the  suit  the 
defendant  made  a  settlement  with  the  widow  of 
the  decedent  and  paid  to  her  a  certain  sum  in  full 
for  uU  damages  on  account  of  the  death  of  her 
husband,  and  agreed  to  pay  in  addition  thereto 
the  costs,  and  alleging  payment  of  the  costs,  is 
not  bad  as  setting  up  the  distinct  defenses  of  a 
compromise  and  settlement,  and  a  payment  and 
release,  but  the  allegations  as  to  payment  merely 
show  the  completion  of  the  compromisOb 


(February  22, 1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Greene  County  in 
favor  of  defendant,  after  overruling  a  demur- 
rer to  a  supplemental  answer,  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries resulting  in  death  alleged  to  have  been 
caused  by  defendant's  negligence.    BenerMd. 

The  facts  are  stated  in  the  opinion. 

MoMTM.  W.  A.  Cnllop,  C.  B.  Kessincer^ 
O.  A.  Kniffht,  A.  O.  Carins,  E.  K  C 
Carins.  ana  W.  L.  Cavins  for  appellant. 

Messra.  John  E.  Ig^lehart  and  £dwin. 
Taylor*  for  appellee : 

The  administrator  sues,  as  the  personal 
representative  of  the  deceased,  to  recover  for 
an  injury  which  would  have  been  personal, 
and  ^iven  a  personal  right  of  action  to  the 
deceaent  if  he  had  lived,  and  the  administra- 
tor is  named  by  the  statute  as  the  party  plain- 
tiff to  bring  action.  But  the  sum  recovered 
inures  fully  to  the  benefit  of  the  persona 
named  in  the  statute,  and  does  not  become 
assets  of  the  estate. 

It  is  unimportant  in  whose  name  the  ac- 
tion is  brought,  this  being  a  matter  of  form  : 
the  right  of  action  is  to  the  wife,  children  or 
other  relatives  for  deprivation  of  support  and 
protection. 

Whitjord  v.  Panama  iJ.  Cb.  23  N.  Y.  466 ;. 


NoTB.— Poiocr  to  iyompromise  action  for  death. 

The  rlfrht  to  recover  damages  for  negligence 
eausing  the  death  of  a  party  is  entirely  statutory, 
and  must  Uierefore  depend  upon  the  construction 
of  the  statutes  of  the  different  states. 

If  the  right  of  action  Is  given  to  one  party  exclu- 
sively, or  if  one  person  has  the  prior  right  of  action, 
it  would  seem  that  such  party  has  the  right  to  com- 
promise. 

In  South  ft  North  Ala.  H.  Ck>.  v.  Sullivan,  60  Ala. 
{72,  the  court  held  that  inasmuch  as  the  action  for 
damages  for  causing  death  must,  under  the  Act  of 
February  6, 1872,  to  prevent  homicides,  be  brought 
by  the  personal  representatives,  the  husband  of  a 
married  woman  had  no  power  to  compromise  an 
action  for  her  death  or  to  release  the  defendants 
from  ilability,  and  that  such  release  was  no  de- 
fense in  an  action  by  her  personal  representatives* 

In  fiartlgan  v.  Southern  Paa  Co.,  86  CaL  14J8, 
where  the  deceased  died  from  injuries  received 
through  the  defendant's  negligence,  the  court  held 
that  tiis  executor  had  authority  with  the  approval 
of  the  court  of  probate  to  make  a  compromise  of  an 
action  brought  by  him  under  section  877  of  the  Code 
of  Civil  Procedure. 

Where  the  action  was  brought  by  the  widow  for 
damages  for  negUflrence  resulting  in  her  hiisband^s 
death  while  in  the  defendant's  employ,  the  defend- 
ant pleading  by  way  of  accord  and  satisfaction  by 
reason  of  an  agreement  and  receipt  between  him- 
self and  the  plaintiff  whereby  she  stated  that  the 
terms  therein  expressed  were  ^  in  full  demands  of 
every  name  and  nature  whatsoever  from  one  party 
to  the  other,**  and  stating  that  there  was  a  full  and 
final  settlement,  the  court  held  the  same  binding 
upon  the  plaintiff  and  precluded  her  from  bringing 
any  claim  in  respect  of  the  damages,  for  her  hus- 
band's death,  although  the  plaintiff  testified  that 
she  intended  to  bring  suit  at  the  time  she  signed 
the  receipt  and  knew  she  had  a  right  of  action. 
Guldager  t.  Rockwell  U  Colo.  460. 
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Under  sections  1  and  2  Rev.  Stat,  of  this  state  the^ 
right  of  action  is  vested  first  in  the  husband  or 
wife,  and  second,  if  they  make  default  for  one  year^ 
in  the  heir  or  heirs. 

Where  the  action  was  brought  by  the  admlnis- 
trator  for  the  benefit  of  the  widow  and  next  of  kin 
under  the  Illinois  statute,  the  court  held  that  the- 
administrator  had  power  to  compromise  the  claloi 
without  the  consent  of  the  probate  court  as  it  dl<t 
not  come  within  the  provisions  of  the  statute  re- 
quiring such  administrator  to  procure  the  order  or 
the  court  to  compound  or  settle  claims.  Washhicr^ 
ton  V.  Louisville  &  N.  B.  Co.  84  111.  App.  868. 

And  in  Henchey  v.  Chicago,  41  BL  180,  the  court 
held  that  an  administrator  had  the  power  to  com* 
promise  a  suit  brought  by  him  under  the  Act  of 
1868  to  recover  damages  for  the  death  of  his  intes- 
tate,  even  though  less  be  received  than  claimed  Id. 
the  declaration. 

Again  in  batches  Cotton  Mills  Co.  v.  MulUns,  OT 
Miss.  072,  where  the  suit  was  brought  by  the  widow 
under  section  1610  of  Be  v.  Code  of  1880,  the  court, 
held  that  she  had  a  right  to  compromise  pendinsr 
the  defendant's  appeal  from  the  plaintiff's  Judir- 
menti 

In  Owen  v.  Brockschmidt,  64  Mo.  286,  where  the- 
action  was  brougat  by  a  mother  for  damages  for 
the  loss  of  a  child,  a  previous  action  by  her  for  the 
same  Injury  against  the  dty  of  St.  Louis  haviner 
been  compromised  the  court  held  It  was  a  proper 
question  for  the  Jury  to  say  whether  the  same  was* 
an  entire  satisfaction  for  the  injury  done. 

It  has  been  held  that  under  the  Bevised  Statutes 
of  Missouri,  sections  2121-2128.  which  gives  the  right 
of  action  first  to  the  husband  or  wife  of  the  de- 
ceased and  if  none  or  in  case  of  failure  to  prosecute- 
within  six  months,  then  to  the  children,  that  the- 
f  act  of  the  widow  bringing  an  action  and  consents 
ing  to  its  voluntary  dismissal  did  not  vest  the  right, 
of  action  in  the  children,  for  the  reason  that  sh^ 
might,  the  time  not  having  expired,  have  brought 
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JefermMiXU^  M.  d  I,  R  Co.  r.  Swayne,  26 
Ind.  485 ;  JefierianvilU,  M.  A  L  JR.  Go.  v. 
Mendricki,  41  Ind.  78 ;  Stewart  y.  Terre  Hcmte 
A  I.  R.  Co.  103  Ind.  46;  Mayhew  y.  Bum$, 
103  Ind.  335. 

The  administrator  is  merely  a  nominal 
plaintiff ;  he  has  no  interest  in  the  sum  re- 
covered ;  *  every  farthine**  of  the  sura  recov- 
ered  goes  to  the  heneficlaries  named  in  the 
statute,  in  the  case  at  bar,  the  widow. 

**  It  was  a  mere  matter  of  choice  of  persons 
1^  the  legislature  as  to  who  should  have  the 
nght  to  sue." 

JefersowoiUe,  M.  dt  L  R  Co.  y.  Eendrieks, 
iupra. 

The  trustee  holds  the  legal  estate  so  long 
as  it  shall  be  necessary,  and  it  will  then  be 
executed  in  the  eestui  que  trust  upon  the  prin- 
ciple that  trustees  only  take  so  much  of  the 
le^l  estate  as  the  purposes  of  the  trust  re- 
quire. 

2  Washb.  Real  Prop.  469,  cited  in  Locke 
y.  Barbour,  62  Ind.  685. 

The  widow  had  the  right  to  deal  with  the 
defendant,  to  receive  the  money  direct,  in 
case  she  desires  to  release  the  right  of  action, 
in  other  words,  to  contract  with  the  defendant 
in  this  suit,  touching  the  indebtedness, 
which  the  statute  declares  exists,  without  the 
consent  or  intervention  of  the  administrator. 

Waddle  v.  Harbeck,  83  Ind.  281. 

Where,  as  in  the  case  at  bar,  the  beneficiary 
is  iui  Juris,  and  the  trustee  is  a  mere  instru- 


ment to  collect  the  money,  It  follows  that 
her  release  should  cancel  the  right  of  actioa 
for  her  use. 

Olds*  J.,  delivered  the  opinion  of  tho 
court: 

This  action  was  brought  by  the  appellant, 
Yaden  0.  Telton,  administrator  of  the  estate 
of  William  B.  Telton,  deceased,  against  the 
appellee,  the  Evansville  &  Indianapolis  Rail- 
road (Company,  for  damages  on  account  of 
the  death  of  the  decedent  alleged  to  have  re* 
suited  from  the  negligence  or  the  appellee. 
The  decedent  was  in  the  employ  of  the  ap- 
pellee as  engineer  on  a  passenger  train  at  the 
time  of  his  death.  In  the  first  paragraph  of 
the  complaint  the  death  is  alleged  to  have 
resulted  on  account  of  the  failure  of  the  ap- 
pellee to  properly  lieep  and  maintain  its 
track  in  /i  safe  condition  at  a  certain  point 
where  a  switch  united  with  the  main  track, 
causine  the  engine  and  train  to  be  derailed,, 
and  killing  the  decedent.  The  second  para- 
graph of  the  complaint  alleges  the  death  of 
the  decedent  to  have  occurred  on  account  of 
the  engine  which  the  deceased  was  managing 
and  running  coming  in  contract  with,  run- 
ninff  against  and  over  a  mule,  derailing  the 
engine  and  cars;  that  the  mule  came  upon 
the  track  and  was  run  against  and  over  at  a 
point  where  the  railroad  was  not  fenced,  and 
at  a  point  where  the  appellee  was  required 
by  law  to  fence  the  same,  and  the  death  of 


a  tresh  action  Id  her  own  name.  MoNamara  v. 
Btavens,  7B  Mo.  820. 

In  an  action  by  an  administratrix  for  damages 
tor  the  death  of  a  child  the  court  held  that  a  oom- 
promjse  by  an  instrument  in  writinir  by  the  father 
wu  valid  and  a  complete  bar  to  any  action  under 
obaiyter  460  of  the  Laws  of  1847,  enf orclble  by  the 
personal  repreeentatiye,  at  the  claim  in  law  be- 
longed to  whomsoever  would  be  entitled  to  the 
proceeds,  in  that  case  the  father,  whose  release  was 
therefore  good.  Btuebing  v.  Marshall,  10  Daly,  408. 

It  does  not  appear  In  this  case  whether  the  com- 
promise was  before  or  after  beerinning  a  suit. 

So  fn  Holder  v.  Nashville,  C.  ft  St.  L.  R.  Go. 
(Teon.)  Dec.  10,  1882,  where  a  bill  in  equity  was 
brought  by  the  next  friend  of  the  heirs  of  the  de- 
ceased to  compel  the  defendant  to  pay  to  the  heirs 
1  certain  portion  of  an  amount  paid  by  defendant 
to  the  widow  under  a  oompromise  with  her  for  the 
negligent  killing  of  her  hasband,  the  court  held 
that  under  sections  8130-aiS9i  of  MUl.  ft  V.  Code,  the 
widow  had  the  first  right  of  action:  and  that  the 
words  of  the  statate  which  oonfer  upon  her  the 
primary  right  to  sue  had  also  been  held  to  give  her 
tbepower  to  oompromise  the  salt  over  theobjeotion 
of  the  ofaildren  and  without  let  or  hindrance  from 
iny  one,  and  that  the  widow  had  full  power  to 
compromise  and  therefore  her  receipt  was  a  com- 
plete satisCaotlon  of  all  demands. 

And  In  Stephens  v.  Nashville,  0.  ft  8t  L.  a.  Oe., 
ID  Lea,  448,  the  court  upheld  such  a  compromise  as 
sgaiflst  the  guardian  of  the  children*  and  the  at- 
torneys in  the  snit. 

So  where  the  action  was  brought  by  the  widow 
trader  the  Act  of  1871,  chap.  78,  §  8,  the  court  held 
she  might  oootrol  It  by  oompromise,  abandonment, 
proseootJon  or  dJsmisBal,  without  the  consent  of 
the  4dilldren  of  the  deceased  husband.  Greenlee 
V.  EMtTennesMe,  Y.  ft  O.  B.  Go.  5  Lea.  41& 

In  Webb  v.  Bast  Tennessee,  Y.  ft  G.  B.  C!On  88 
Tenn.  llfl^  the  oourt  heid  that  the  widow  had  a 
right  to  waive  a  right  that  was  hers,  and  distln* 
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gulshed  that  case,  where  the  aotion  was  by  the 
administrator,  from  Greene  v.  East  Tennessee,  Y. 
ft  G.  B.  Com  tupfti,  upon  that  ground,  but  did  not 
hold  that  she  could  not  compromise  an  action 
brought  in  her  own  name. 

And  where  the  widow  had  oompromised  the  claim, 
which  under  section  4266  of  Wis.  Rev.  Stat.,  should 
have  been  brought  in  the  name  of  the  personal 
representatives  of  the  deceased,  the  court  held  that 
she  had  power  to  settle  the  claim  and  to  sue  for  and 
recover  possession  of  theseourlties  given  therefor 
as  she  was  the  beneficiary  under  the  statute  and 
entitled  to  the  damages,  and  sustained  the  settle- 
ment as  made  by  her.  Schmidt  v.  Deegan,  09  Wis. 
800. 

Where,  however,  the  suit  was  brought  by  the 
administrator,  the  oourt  held  that  the  widow  had 
no  power  to  compromise  the  action  without  the 
consent  of  the  administrator,  although  she  had  a 
prior  right  of  action  which  she  waived  by  allowing 
the  administrator  to  oommence  suit  without  objec- 
tion. Knoxville,  a  G.  ft  L.  B.  Oo.  y.  AoufT  (Tenn.> 
Oct.  18,1802. 

But  m  Dowell  V.  Burilngton,  a  B.  ft  N.  B.  Go.,  99 
Iowa,  6S0,  where  the  suit  was  brought  by  the  ad- 
ministrator, the  court  held  that  a  prior  settlement 
and  release  by  the  deoeased^s  widow  was  no  defense 
as  she  was  not  the  administrator  and  could  not  re- 
lease a  claim  of  the  estate,  but  so  far  as  any  per- 
sonal claim  of  her  own  was  concerned  she  had  the 
right. 

Under  sections  88S&-2627  of  the  Iowa  Be  vised 
Oode,  ed.  1884,  the  right  to  sue  was  vested  in  the 
personal  representative. 

The  same  conclusion  was  reached  in  Long  v. 
Morrison,  14  Ind.  SOS,  77  Am.  Deo.  72,  under  2  Bev. 
Stat^,  p.  806,  §  784,  where  the  court  held  that  the  hus> 
band  had  no  power  to  settle  the  suit,  independently 
of  the  administrator  of  the  wife  as  the  statute 
vested  the  right  in  the  personal  representative  of 
the  deceased*  B.  W* 
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the  decedent  resulted  on  account  of  such  neg- 
ligence and  failure  to  fence  the  railroad,  and 
tbac  the  decedent  had  no  knowledji^e  of  such 
condition  in  the  road»  and  that  the  same  was 
not  fenced.  Appellee  answers — First.  By 
general  denial.  Second.  Alleging  that  the 
railroad  over  which  the  appellee  was  running 
its  trains  and  upon  which  the  decedent  was 
injured  was  owned  by  the  Terre  Haute  &  In- 
dianapolis Railroad  Company ;  that  the  ap- 
pellee was  running  its  trains  over  the  same 
by  virtue  of  a  lease,  whereby  both  the  ap- 
pellee and  the  Terre  Haute  Railroad  Com- 
pany were  each  running  trains  over  said 
railroad ;  that  by  the  terms  of  tlie  lease  the 
appellee  had  no  authority  to  repair  or  keep 
in  repair  said  road ;  that  the  only  right  it 
possessed  was  to  run  its  trains  over  said  road, 
and  the  Terre  Haute  &  Indianapolis  Railroad 
Company  was  to  keep  the  road  in  repair,  and 
the  same  had  been  repaired  and  was  kept  up 
by  the  Terre  Haute  &  Indianapolis  Railroad 
Company,  by  its  employes  and  servants  work- 
ing upon  the  same ;  and  that,  if  the  injury 
occurred  by  reason  of  the  negligence  to  keep 
the  track  in  repair,  It  was  by  reason  of  the 
negligence  of  the  Terre  Haute  &  Indianapo- 
lir  Railroad  Company  and  its  servants,  and 
no*  the  negligence  cf  the  appellee  or  its  serv- 
ants ,  and  that  the  usual  and  ordinary  method 
of  keeping  up  the  repairs  on  said  road,  as 
appellant's  decedent  well  knew,  was  by  the 
labor  of  the  employes  and  servants  of  the  ap- 
pellee'e  lessor  The  third  paragraph  of  an- 
swer is  addressed  to  the  second  paragraph  of 
the  complaint,  and  alleges  that  the  appel 
]ant*s  decedent  had  run  on  said  road  for  some 
fiiz  weeks  in  its  employment  as  engineer, 
passing  over  the  same,  a  portion  of  the  time, 
three  times  a  day  In  daylight,  and  had  full 
opportunity  to  know  the  condition  of  the 
road  as  to  fences,  etc..  and  set  forth  other 
facts  in  regard  tc  the  running  arranirements 
aubstantiafly  as  stated  iii  the  second  para- 
graph. After  the  suit  was  commenced  the 
appellee  made  a  settlement  with  the  widow 
or  the  decedent,  and  paid  tc  her  $500  in  full 
for  all  damages  on  account  of  the  death  of 
her  husband,  and  agreed  to  pay,  in  addition 
thereto,  the  costs  of  the  clerk  and  sheriff  as 
court  costs,  and  that  the  costs  should  be  paid 
before  a  dismissal  should  be  held.  Appellee 
pleaded  this  settlement  and  payment  as  an 
answer  to  the  complaint,  and  alleged  the 
payment  of  the  costs,  and  that  she  was  the 
widow  and  sole  heir.  The  appellant  demurred 
to  the  last  or  supplemental  paragraph  of 
answer  setting  up  the  settlement  with  the 
widow,  and  the  demurrer  was  overruled,  ex- 
ceptions reserved,  and  the  ruling  assigned  as 
error.  The  appellant  failing  to  reply  to  the 
last  paragraph  of  answer  after  being  ruled  to 
do  so,  judgment  waa  rendered  against  him 
for  costs. 

We  will  first  consider  the  sufficiency  of 
the  last  paragraph  of  answer  upon  which 
Judgment  was  rendered.  It  is  suggested  that 
this  paragraph  contains  two  separate  and  dis- 
tinct defenses ;  that  the  closing  averments  of 
the  paragraph  allege  that  the  damages  sued 
for  "have  been  fully  compromised,  adjusted, 
settled  and  paid  for,"  and  "that  the  para- 
graph pleads  two  defenses :  First,  a  detailed 
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statement  of  facts  showing  payment ;  second, 
a  general  averment  of  payment  and  release, 
and  that  there  is  judgment  rendered  upon  It.  * 
We  cannot  give  our  assent  to  this  method  of 
pleading  or^to  this  theory  of  the  particular 
pleading.  It  is  very  certain  that  this  para- 
graph attempts  to  plead  facts  showing  a  set- 
tlement of  the  damages  with  the  widow ;  that 
she  was  the  only  heir;  and  alleging  a  pay- 
ment of  the  costs  in  purauance  with  tne  terms 
of  the  contract  of  settlement.  This  clearly 
appeara  to  be  the  theory  upon  which  the  par- 
agraph is  based.  The  action  is  prosecuted 
under  section  284,  Rev.  Btat.  1881.  This 
section  authorizes  the  action  to  be  prosecuted 
by  the  administrator  of  the  decedent.  The 
damages  recovered  inure  to  the  exclusive 
benefit  of  the  widow  and  children  of  the  de- 
ceased. In  this  case,  there  being  no  children, 
the  damages  would  inure  to  the  sole  benefit 
of  the  widow,  but  she  could  not  prosecute 
the  action.  It  must  be  prosecuted  by  the  ad- 
ministrator. This  being  true,  if  the  widow 
can  compromise  the  cause  of  action  and  re- 
lease the  damages  so  as  to  terminate  the  suit, 
it  places  the  administrator  in  the  anomaloua 
position  of  having  the  sole  right  to  prosecute 
the  action,  and  yet  gives  to  the  widow,  or 
widow  and  children,  If  there  be  children, 
the  right  to  compromise  the  action  outside 
of  court,  and  cancel  the  claim  for  damages 
upon  which  the  action  is  based.  While  it 
would  give  to  the  administrator  the  sole 
right  to  prosecute  the  action,  yet  he  would 
not  have  the  sole  right  to  control  the  prose- 
cution of  the  action  once  commenced.  It 
would  seem  l^at  the  law  which  authorizes  a 
person  to  prosecute  an  action  would  ^ive  to 
nim  ,bv  necessary  implication  the  n^^ht  to 
control  such  prosecution,  and  not  permit  one, 
not  a  party  to  the  action,  and  having  no 
right  to  be  a  party  to  the  action  the  right 
to  compromise  the  action.  While  actions 
under  this  section  of  the  statute  are  prose- 
cuted for  the  benefit  of,  and  the  damages  in- 
ure to  the  exclusive  benefit  of,  the  widow 
and  children  of  the  deceased,  yet  it  contem- 
plates the  collection  of  the  damages  by  the 
administrator,  and  turning  the  same  over  to 
the  widow  and  children  on  final  settlement. 
The  fund  is  evidently  chareeable  with  the 
necessary  expense  incurred  by  the  adminis- 
trator in  payment  for  his  services,  and  at- 
torneys' fees,  and  expense  of  administration. 
At  least  this  would  he  true  in  the  absence  of 
any  other  estate  of  the  decedent  out  of  which 
the  same  could  be  paid,  and  it  is  certainly 
questionable  whether  any  other  estate  could 
be  applied  to  such  expense  to  the  exclusion 
of  creditors  of  the  estate.  It  is  evident  that 
no  part  of  this  ftind  could  be  diverted  from 
the  source  the  statute  provides  it  shall  go, 
except  that  it  would,  under  some  circum- 
stances at  least,  be  chargeable  with  a  lien 
for  the  necessarv  expense  in  collecting  the 
same,  and  the  defendant  could  not  compro- 
mise with  the  beneficiary,  and  defeat  such 
lien.  While  the  question  is  a  new  one,  yet 
it  seems  to  us  that  the  administrator  has  the 
exclusive  control  of  the  prosecution  of  the 
action,  and  that  it  cannot  oe  compromised  or 
controlled  by  the  beneficiaries  under  the  sta^ 
ute. 
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Even  upon  another  theory  we  think  the 
paragraph  of  answer  is  deficient.  In  order 
to  plead  a  good  defense  to  the  action,  if  the 
beneficiary  could  compromise  and  cancel  the 
right  of  recovery  to  so  much  of  the  damages 
as  she,  in  the  end,  would  be  entitled  to  re- 
cover, yet  it  would  be  necessary  to  make  a 
sapplemental  answer,  showing  a  settlement 
after  the  commencement  of  tlie  action,  and 
that  there  were  other  funds  which  were  liable 
for.  and  out  of  which  the  necessary  expense 
of  the  services  of  the  administrator  and  his 
attorneys*  fees,  as  well  as  the  costs  of  ad- 
ministration, incurred  on  account  of  such 
claim  for  damages,  could  be  paid,  or  an  offer 
to  have  them  ascertained  and  to  pay  them. 
This  the  answer  does  not  do.  But  certainly 
the  funds  derived  from  an  action  of  this 
character  are  liable  for  the  necessary  costs 
and  expense  of  the  collection  of  the  damages 
recovered.  It  was  certainly  not  the  intention 
of  the  legislature  to  charge  the  other  assets 
of  the  esbite  with  the  expense  of  collecting 
this  class  of  damages  inuring  to  the  benefit 
of  the  widow  and  children  of  the  deceased, 
bat  the  fund  so  derived  roust  be  chargeable 
with  the  expense  of  its  collection,  including 
such  costs  of  administration  and  attorneys' 
fees  as  are  incurred  on  account  of  the  collec- 
tion, and  that  the  net  proceeds  derived  from 
such  source  shall  inure  to  the  benefit  of  the 
widow  and  children.  The  action  is  in  favor 
of  the  personal  representatives  of  the  de- 
ceased, and  the  widow  has  no  power  to  con- 
trol the  prosecution  of  the  action,  or  interfere 
with  its  prosecution,  or  make  settlement  of 
the  cause  of  action.  It  is  the  damages  col- 
lected in  such  an  action  that  inure  to  the  ex 
elusive  benefit  of  the  widow  and  children, 
if  any,  or  next  of  kin,  to  be  distributed  in 
the  flame  mahner  as  personal  property  of  the 
deceased.  In  Iowa  there  is  a  statute  very 
much  the  same  as  the  one  in  this  Ktate,  and 
is  in  effect  the  same.  It  provides  that  ^  when 
a  wrongful  act  produces  death,  the  damages 
shall  be  disposed  of  as  personal  property  be- 
longing to  the  estate  of  the  deceased,  except 
that  if  the  deceased  leaves  a  husband,  wife, 
child,  or  parent,  it  shall  not  be  liable  for 
the  payment  of  debts."  Iowa,  Rev.  8tat. 
1888,  §8781. 

In  the  case  of  Dowell  v.  Burlington  G.  B. 
dN.  B.  G>,,  62  Iowa,  629,  it  is  held  that  in 
an  action  brought  by  the  administrator  to  re- 
cover damages  resulting  from  the  death  of 
the  intestate  the  widow  of  the  deceased  could 
not  release  the  claim.  The  court  said :  **  She 
is  not  and  was  not  the  administratrix,  and 


could  not  release  the  claim  of  the  estate  of 
the  intestate,  based  upon  his  death  through 
negligence  of  the  defendant."  The  action  is 
the  same  in  this  state.  It  is  a  right  of  action 
given  to  the  personal  represent-itives  of  the 
deceased,  the  damages  recovered  to  inure  to 
the  benefit  of  the  persons  named  in  the  act. 
It  is  a  continuation  in  the  personal  repre- 
sentative of  the  cause  of  action  which  would 
have  existed  for  the  negligence  in  favor  of 
the  deceased  if  he  had  survived.  Long  v. 
MorrUon,  14  Ind.  595,  77  Am.  Dec.  72.  The 
administrator  would  have  the  fuime  right  to 
control  the  action  that  the  deceased  would 
had  he  survived  and  prosecuted  it.  Rogers 
V.  Zonk,  80  Ind.  237.  Tl)e  adrai-nistrntor  of 
the  estate  could  not  make  a  compromise  and 
settlement  of  the  action  except  by  the  au- 
thority of  the  court.  He  had  the  right  to 
prosecute  the  action  to  final  judgment  and 
accept  and  collect  the  amount  of  damages 
assessed,  but  he  had  no  ri<rht  to  compromise 
and  adjust  the  claim  without  the  order  of 
the  court.  Markel  v.  Spitler,  28  Ind.  488 ;  2 
Woerner,  Administration,  g  326,  p.  683. 

Errors  are  assigned  and  discussed  by  ap- 
pellant on  the  overruling  of  appellant's  de- 
murrers to  the  second  and  third  paragraphi 
of  answer.  These  alleged  errors  are  not  dis- 
cussed by  appellee.  On  examination  of  the 
record  we  nnd  that  no  such  questions  are 
presented.  In  the  record,  before  any  answers 
were  filed  or  set  out,  or  any  demurrer  there- 
to, there  appears  a  record  of  a  ruling  on  % 
demurrer  to  the  answer.  After  this  there  ap- 
pears in  the  record  a  demurrer  to  the  com- 
plaint; then  follow  the  paragraphs  of  an- 
swer, and  demurrers  thereto,  and,  without 
showing  any  ruling  on  the  demurrer  filed 
after  the  filine  of  the  answer,  a  reply  is  filed 
to  the  second  and  third  paragraphs.  The 
record  is  in  no  shape  to  present  any  question 
as  to  a  ruling  on  the  demurrer  to  these  par- 
agraphs of  answer.  If  any  ruling  was  had 
after  the  filing  of  the  paragraphs  of  answer 
and  the  demurrer  thereto,  it  docs  not  appear 
on  record ;  hence  we  do  not  consider  the 
questions  as  to  their  sufficiency.  For  the 
error  in  overruling  of  the  demurrer  to  the 
supplemental  or  last  paragraph  of  answer  the 
judgment  must  be  reversed. 

Judgment  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  supplemental  para- 
graph of  answer. 

Coffey.  (7A.  </.,  toek  no  part  in  the  decis- 
ion of  this  cause. 

Rehearing  denied* 
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Edward  8.  BRAGG,  Bespt., 

«. 

Patrick  GATNOR  et  al.  Impleaded,  etc., 

Appti, 

C Wla ) 

1«  Orders  f6r  eerrice  of  sammons  and 


complaint  on  nonresident  defendants 

are  not,  under  Sanborn  &  Berryman,  Anno.  Stat., 
§  2640,  void  because  the  affidavits  to  obtain  them 
did  not  describe  any  property  of  the  defendants 
within  the  stale,  where  the  property  Is  sufficient- 
ly described  in  the  complaint. 

2.   Debts  owing  to  nonresidents,  although 
represented  by  notes  and  mortgages,  have  their 


Nois.— As  to  the  disputed  qnestlons  of  garnish- 1  R.  Co.  v.  Smith  (MlS9.)  19  L.  R.  A.  677,  In  which  the 
neot  against  nonresidenta,  see  note  to  Illinois  Cent.  I  confllottng  decisions  are  reviewed. 
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See  also  22  L.  R.  A.  287 ;  23  L.  R.  A.  445,  050 :  27  L.  R.  A.  051 ;  30  L.  R. 
A.  364;  35  L.  R.  A.  211;  36  L.  R.  A.  549,  640;  40  L.  K.  A.  237:  41  L.  R.  A.  331;  42 
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tttm  wlthlD  the  state  for  the  purpose  of  garnish- 
mentor  creditors^  biUs  In  favor  of  those  to  whom 
the  creditor  is  indebted. 

8.  An  i^Junetton  to  prevent  defendants 
from  paying  nonresident  creditors, 
granted  in  a  creditor's  snit  under  Bey.  Stat., 
I  8029.  sufficiently  asserts  dominion  and  control 
over  the  indebtedness  to  subject  it  to  final  judg- 
ment appointing  a  receiver. 

4.  Any  debt  haTingf  a  situs  within  the 
state  and  subject  to  Jurisdiction  and 
control  of  the  courtSt  although  it  is  not 
such  as  to  be  seized  on  attachment  or  execution, 
may  be  the  basis  of  an  order  of  publication,  un- 
der Sanborn  &  Rerryman.  Anno.  Stat.,  9  2840,  in 
an  action  against  nonresidents  to  reach  property 
withiu  the  state. 

6.  An  assifi^ee  of  a  Judgment*  bring^inf^ 
a  creditors'  suit  for  himself  and  others 
for  whom  he  is  trusteot  may  Join  as 
defendant  one  who  was  the  oo-pUdotiff  of  his 
assignor  in  obtaining  the  judgment  and  who  has 
afterwards  attempted  to  discharge  the  judgment 

(June  21, 1898.) 

APPJi:A.L  by  defendants  Gaynor,  Helmer, 
and  the  ChapmaDS  f rom  a  judgment  of  the 
Circuit  Court  for  Fond  du  Lac  County  In  favor 
of  plaintiff  in  an  action  brought  to  collect  a 

Judgment  \7hich  had  been  recovered  against 
fames  Gaynor,  a  nonresident,  out  of  sums  due 
to  him  by  the  appealing  defendants.    Affirmed. 

Statement  by  Pinney*  J.  : 

This  is  an  action  in  the  nature  of  a  credi- 
tors' suit  under  the  Statute,  Sanborn  &  Berry- 
man,  Anno.  Stat.,  §  8029,  after  the  return  of 
an  execution  on  a  Judgment  unsatisfied, 
brought  in  the  circuit  court  of  Fond  du  Lac 
county  by  the  plaintiff,  as  assignee  of  a  judg- 
ment rendered  in  favor  of  Edmund  Blewett 
and  Patrick  Gaynor  against  James  Gaynor  in 
the  circuit  court  for  Winnebago  county, 
March  81,  1890,  for  $8,114.60,  damages  and 
costs.  A  history  of  previous  litigation  which 
resulted  in  the  judgment  will  be  found  in  77 
Wis.  878,  and  of  a  subsequent  action  between 
the  judgment  debtor  and  Edmund  Blewett 
and  Patricia  Gaynor  to  limit  or  reduce  such 
judgment  in  65  N.  W.  Rep.  169.  The  as- 
signment of  the  judgment  was  executed  by 
Blewett  only,  who,  it  is  claimed,  was  the  real 
owner  of  it.  That  Patrick  Gaynor  falsely 
claimed  the  entire  judgment  belonged  to 
him,  and  November  10,  1890,  at  the  request 
of  James  Gaynor,  and  without  any  considera- 
tion therefor,  fraudulently  executed  a  satis- 
faction of  said  judgment  under  seal  in  his 
name,  and  in  the  name  of  Blewett  as  well, 
but  without  any  authority  in  that  behalf,  and 
both  the  said  Patrick  and  James  Gaynor,  who 
had  notice  of  Hlewett's  rights,  claim  that 
said  judgment  had  been  fully  satisfied,  and 
was  rightfully  discharged.  The  complaint 
alleges,  among  other  things :  (1)  That  on  the 
9th  of  January,  1883,  James  Gaynor  loaned 
to  O.  L.  Helmer  and  C.  8.  Cook  the  sum  of 
$7,000,  taking  security  therefor  on  real  es- 
tate situated  in  Fond  du  Lac  county,  and 
described  in  the  complaint,  in  the  name  of 
his  wife,  Mary  Gaynor,  but  which  had  been 
transferred  in  1886  to  the  said  James  Gaynor, 
and  was  still  held  and  owned  by  him,  and 
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was  past  due  and  unpaid,  said  Cook  having 
been  released  from  all  liability  thereon. 
(2)  That  he  owns  and  holds  a  claim  and 
debt  secured  by  mortgage  on  real  estate  in 
said  county,  described~in  the  complaint,  for 
$2,600,  against  said  O.  L.  Helmer,  then  past 
due  and  unpaid ;  and  that,  if  any  transfer 
had  been  made  of  the  same,  it  was  made  to 
defraud  the  plaintiff.  (8)  That  said  Jamec» 
Gaynor  is  the  owner  and  holder  of  a  certain 
note  and  mortgage  executed  by  Benjamin  and 
Leonard  Chapman  for  $4,600  on  real  estate 
in  said  county,  made  to  said  Mary  Gaynor 
for  his  use,  and  which  were  assismed  to  him 
in  1888,  and  are  dated  October  17,  1884,  and 
remain  outstanding  and  unpaid,  except  as  to 
the  sum  of  $300 ;  and  any  subsequent  trans- 
fer by  said  Gaynor  was  fraudulent  and  color- 
able. In  respect  to  these  mortgages  the  com- 
plaint stated  the  date  and  volume  and  pace 
of  the  registry  thereof  in  the  office  of  the 
register  of  deeds  of  said  county.  (4)  That 
the  defendant  John  Hughes  has  in  his  pos- 
session or  under  his  control  moneys,  credits, 
and  effects  belonging  to  the  defendant  James 
Gaynor  in  excess  of  $600.  (5)  That  the  de- 
fendant Marquis  Moore  has  in  his  hands,  or 
in  his  name  or  control,  as  trustee  or  other- 
wise, real  estate,  or  equitable  interests  there- 
in, or  property,  in  which  the  defendant 
James  Gaynor  has  an  interest,  legal  or  equi- 
table. The  several  parties  above  named,  to 
wit,  O.  L.  Helmer,  the  Chapmans,  John 
Hughes,  and  Marquis  D.  Moore,  when  this 
action  was  commenced,  all  resided  in  Fond 
du  Lac  county,  in  this  state,  and  were  served 
with  process.  Patrick  Gaynor  and  Edmund 
Blewett  were  also  made  defendants  in  respect 
to  the  controversy  concerning  their  alleged 
interests  in  or  ownership  of  the  judgment 
assigned  by  the  latter  to  the  pRiintiff.  The 
action  was  commenced  January  1,  1891,  and 
the  defendants  Helmer,  the  Chapmans,  and 
Huffhes  were  enjoined  from  making  payment 
of  the  said  several  debts  to  said  Gaynor  or  to 
any  one  for  him,  etc.,  and  this  injunction 
was  served  on  James  Gaynor,  with  the  sum- 
mons and  complaint,  on' the  9th  day  of  Jan- 
uary, 1892,  in  Chicago,  111.,  with  the  sum- 
mons and  complaint,  under  an  order  made  in 
that  behalf.  The  complaint  was  amended 
February  21,  1891,  by  making  W.  D.  With- 
er wax  a  party  defendant,  and  alleging  Uiat 
since  the  commencement  of  the  action  the 
defendant  James  Gaynor  had  caused  to  be 
recorded  in  tlie  office  of  the  register  of  deeds 
of  Fond  du  Lac  county  what  purports  to  be 
assignments  of  the  Helmer  mortgasres  and  the 
Chapman  mortgage ;  and  that  said  assign- 
ments are  merely  colorable,  and  made  and 
received  to  aid  the  said  James  Gaynor  to 
hinder,  delay,  and  defraud  the  plaintiff,  and 
ought  in  equity  to  be  canceled.  Plaintiff 
prayed  judgment  that  James  Gaynor  be  ad-  . 
judged  to  apply  to  the  payment  of  the  judg-  ' 
ment  any  money,  property,  debts,  choses  in 
action,  or  equitable  interests  belonging  to 
him,  or  held  in  trust  for  him,  or  in  which 
he  is  in  any  way  or  manner  beneficially  in- 
terested ;  that  the  release  of  the  judgment 
given  by  Patrick  Gaynor  to  him  be  declared 
fraudulent  and  void  as  against  the  plaintiff, 
and  be  canceled,  and  the  judgment  adjudged 
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to  be  the  property  of  and  belong  to  the  plain- 
tiff; -that  said  Patrick  Qaynor  did  not  then 
have,  and  has  never  since  acquired,  any  in- 
terest or  right  to  control  Bucn  Judgment  or 
any  part  thereof;  that  the  defendant  James 
Gavnor  be  enjoined  from  selling,  etc.,  any 
of  Ills  property,  debts,  things  in  action,  ea- 
nitable  interests,  etc.,  and  that  the  defena- 
aots  Helmer,  the  Chapmans,  Hughes,  and 
Hoore  be  enjoined  from  making  any  payment 
on  their  respective  notes  and  mortgages  and 
debts  described  in  the  complaint  ;«that  a  re- 
ceiver be  appointed  to  sell  or  otherwise  dis- 
pose of  all  said  property,  equitable  interest^?, 
etc.,  of  the  said  James  Oaynor ;  and  for  other 
and  further  relief.  The  defendants  James 
Gaynor  and  Witherwax,  both  of  whom  re- 
sided at  Chicago  111. ,  were  served  under  or- 
ders in  the  usual  form  with  the  summons  and 
complaint,  based  on  the  verified  complaint 
and  affidavits  of  the  plaintiff.  The  defend- 
ants James  Qaynor  and  W.  D.  Witherwax 
did  not  appear.  The  defendant  Helmer  ad- 
mitted that  he,  with  C.  8.  Cook,  borrowed 
17,000,  and  gave  as  security  therefor  a  mort- 
gage upon  the  lands  stated  in  the  complaint, 
vhich  ran  to  Mary  Qaynor,  wife  of  James 
Gaynor,  and  was  recorded  as  stated ;  that  the 
money  was  received  from  James  Gaynor ;  the 
assignment  of  record  of  said  mortgage,  dated 
March  11,  1886,  from  Mary  Gaynor  to  Pat- 
rick Gaynor,  and  an  assignment  thereof  from 
Patrick  Gaynor  to  James  Gavnor,  dated  April 
14,  1888,  and  that  Cook  had,  been  discharged 
from  all  liability  for  the  debts  secured  there- 
by, and  that  said  mortgage  was  unpaid  as  to 
the  principal  thereof.  Further,  that  about 
July  30,  1889,  he  borrowed  from  James  Gay- 
nor the  sum  of  $3,500  upon  the  real  estate 
described  in  the  complaint,  and  made  a  mort- 
gage therefor,  which  was  recorded  as  therein 
alleged,  which  is  still  unpaid. '  It  further 
set  up  that  each  of  the  mortgages  was  prior 
to  the  bringing  of  the  action,  assigned  and 
transferred,  with  the  debts  secured  thereby, 
by  James  Gaynor  to  some  party  unknown  to 
defendant,  and  alleged  that  James  Gaynor  is 
not  and  was  not  at  the  commencement  of  the 
action,  the  owner  and  holder  of  said  mort- 
gages, or  either  of  them.  Defendant  Benja- 
min Chapman  admits  that  on  or  about  the 
17th  of  October,  1884,  he,  with  one  Leo&ard 
L.  Chapman,  made  iointly  a  mortgage  upon 
certain  lands  described  in  the  complaint  in 
the  county  of  Fond  du  Lac  for  $4,500  to  one 
Mary  (Jaynor,  which  was  recorded  as  in  the 
complaint  alleged,  and  that  there  appears  in 
the  records  of  the  office  of  the  register  of 
deeds  an  assignment  thereof  to  James  Gay- 
nor, dated  on  or  about  April  2,  1888.  and 
that  said  mortgage  is  unpaid  as  to  the  prin- 
cipal sum  thereof,  except  $800,  paid  on  or 
about  November  1,  1889;  and  alleges  that 
said  mortgage  was  made  for  the  benefit  of 
said  mortgagee,  Mary  Gaynor;  that  it  was, 
before  this  action,  duly  assigned  by  said 
James  Gaynor  to  some  partv  unknown  to  de- 
fendant ;  that  he,  Gaynor,  has  not  now,  and 
did  not  at  the  beginning  of  this  suit  have, 
any  interest  in  or  claim  upon  said  mortgage, 
or  the  notes  or  debt  secured  thereby.  The 
answer  of  Leonard  L.  Chapman  is  the  same, 
In  substance,  as  that  of  Benjamin  Chapman, 


except  that  it  alleges  an  assignment  of  the 
mortgage  to  W.  D.  Witherwax,  made  by 
James  Gaynor,  dated  and  acknowledged  Sep- 
tember 1,  1890,  recorded  February  10,  18U1, 
and  avers  that  the  assignment  was  made  and 
accepted  in  good  faith,  for  a  valuable  con- 
sideration, without  fraud,  and  for  the  pur- 
pose of  transferring  the  mortgage  only,  and 
not  for  the  purpose  of  hindering,  delaying, 
and  defrauding  creditors  of  James  Gaynor. 
The  defendant  Patrick  Gaynor  alleged  that 
in  the  action  in  which  the  judgment  was  re- 
covered against  James  Gaynor  he  was  a  party- 
plaintiff  m  interest,  and  not  a  nominal  party. 
II is  answer  then  proceeds  to  set  up  the  trans- 
actions between  himself  and  James  Gaynor 
as  alleged  partners  in  the  business  of  logging 
in  1882 :  that  he  was  hostile  to  the  recovery 
of  the  judgment  against  James  Gaynor,  ana 
admits  that  he  testified  that  the  alleged  causes 
of  action  set  up  in  the  complaint  in  that  ac- 
tion had  been  fully  discharged  and  satisfied 
before  it  was  commenced,  and  he  denied  all 
fraud  and  collusion  between  himself  and 
James  Gajnor.  He  admitted  the  execution 
of  the  satisfaction  of  Judgment,  and  insisted 
that  it  was  a  due  and  legal  satisfaction,  and 
that  he  had  authoritv  to~  satisfy  it  for  him- 
self and  his  co-plaintiff  therein,  Edmund 
Blewett.  He  also  set  up  a  contract  for  log- 
ging between  Edmund  Blewett  and  James 
Gaynor,  and  proceeded  to  give  an  account  of 
the  dealings  of  James  Ghiynor  and  himself 
and  Edmund  Blewett ;  that  by  reason  of  the 
premises  there  was  nothing' actually  or  equi- 
tably due  from  said  James  Gavnor  to  Edmund 
Blewett;  and  that  on  the  6th  of  December, 
1890,  an  action  was  begun  by  James  Gaynor 
against  this  defendant  and  Blewett  in  the 
circuit  court  for  Winnebago  county  for  the 
purpose  of  having  the  rights  and  equities  ol 
the  parties  in  said  action  adjusted,  being  the 
same  here  stated,  and  he  made  a  copy  of  the 
complaint  in  said  action  an  exhibit  to  his 
answer;  that  said  judgment  had  not  been 
paid,  and,  If  anything  Is  due  thereon,  it  is 
the  only  partnership  asset  of  value  existing 
and  owned  by  this  defendant  and  Edmund 
Blewett ;  that  Blewett  is  insolvent,  and  James 
Gkiynor  makes  many  claims  and  demands 
against  this  defendant  and  Edmund  Blewett, 
because  of  his  contract  with  Blewett  and 
transactions  under  it;  that  said  partnership 
firm  were  owing  large  sums  of  money,  ex- 
ceeding $10,000,  and  by  wa^  of  counterclaim 
demanded  that  the  prosecution  of  this  action 
be  stayed,  and  the  assignment  of  the  judg- 
ment made  by  the  defendant  Blewett  to  the 
plaintiff  be  canceled  and  set  aside,  and  a  re- 
ceiver be  appointed  of  the  partnership  assets 
of  the  firm  of  Gaynor  &  Blewett,  to  adjust 
the  equities  and  rights  of  the  parties  and  to 
pay  partnership  debts ;  and  that  he,  Patrick 
Gaynor,  might  have  other  and  further  relief, 
etc'  A  reply  was  made  to  the  counterclaim. 
At  the  trial  the  plaintiff  moved  to  sup- 
press the  deposition  of  James  Gaynor  upon 
certain  affidavits  made  a  part  of  the  bill  of 
exceptions.  This  motion  was  granted,  and 
the  defendants  excepted.  Neither  the  deposi- 
tion, nor  the  substance  of  it,  is  contained  in 
the  bill .  When  the  plaintiff  offered  evidence 
in  support  of  his  complaint,  counsel  for  the 
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appellants  Helmer  and  tho  two'Chapmans  and 
Patrick  Gaynor  objected,  for  the  reason  that 
tho  record  shows  that  the  court  had  no  Juris- 
diction over  the  principal  debtor,  and  could 
not  proceed  as  against  these  defendants ;  that 
the  court  had  no  jurisdiction  of  the  subject 
of  the  action,  and  that  the  complaint  shows 
no  facts  to  constitute  a  cause  of  action  as 
against  these  defendants.  The  objections 
were  overruled.  Evidence  was  given  tend- 
ing to  support  the  allegations  of  the  plain- 
tin's  complaint,  the  main  features  of  which 
are  refernKi  to  in  the  opinion.  The  finding 
as  to  facts  and  conclusions  of  law,  as  well  as 
the  judgment,  are  so  lengthy  that  it  is  im- 
practicable to  make  more  than  a  very  brief 
abstract  of  them,  and  are  substantially  in  ac- 
cordance with  the  statements  and  prayer  of 
the  complaint.  It  was  found  that  the  defend- 
ant Patrick  Gaynor  was  a  nominal  party  to 
the  original  judgment,  and  had  no  interest 
therein,  nor  in  the  moneys  secured  thereby. 
That  it  was  the  sole  property  of  Edmund 
Blewett,  who  had  good  right  to  convey,,  sat- 
isfy, or  assign  the  same.  That  Patrick  Gay- 
nor had  no  authority  to  satisfy  it,  in  whole 
or  in  part,  and  received  no  consideration  for 
any  such  discharge  or  satisfaction.  That  no 
partnership  ever  existed  between  the  defend- 
ant Blewett  and  Patrick  Gaynor,  and  that  the 
judgment  was  never  a  partnership  asset  or 
partnership  property,  and  Patrick  Gaynor 
had  no  right  to  an  account  for  anv  part  there- 
of. That  the  judgment  was  assigned  to  the 
plaintiff,  Bragg,  as  alleged.  That  the  de- 
fendant James  Gaynor  made  the  loans  men- 
tioned in  the  complaint  to  Helmer,  and  re- 
ceived the  said  notes  and  mortgages,  and  the 
same  was  found  as  to  the  mortgage  of  the  de- 
fendants Chapman.  That  said  several  mort- 
gages were  assigned,  as  hereinbefore  stated, 
ana  that  at  the  date  of  the  personal  service  of 
the  summons  and  complaint  on  James  Gay- 
nor, January  9,  1891,  he  was  the  owner  of 
these  several  notes  and  mortgages,  which 
were  then  unpaid ;  the  Helmer  mortgages,  as 
well  as  the  greater  part  of  the  Chapman  mort- 
K&ge,  being  past  due,  and  all  of  it  remain- 
ing unpaid,  except  $800.  That  the  assign- 
ments thereof,  respectively,  dated  September 
1,  1890,  and  recorded  as  stated  in  the  com- 
plaint, were  not  executed  at  that  date,  and 
not  earlier  than  the  26th  dav  of  January, 
1891,  and  when  executed  and  delivered,  were 
colorable  merely,  and  made  and  received  for 
the  purpose  of  hindering  and  delaying  the 
plaintiff  in  the  collection  of  the  judgment. 
That  at  the  date  of  the  commencemenfof  the 
action  the  defendant  Moore  held  real  estate 
in  said  county  as  trustee,  for  the  benefit  of 
himself  and  three  other  persons,  of  whom 
James  Gaynor  was  one ;  and  that  the  defend- 
ant Hughes  had  property  in  his  hands  at  the 
time  of  the  commencement  of  this  action, 
which  he  held  as  trustee,  one  quarter  thereof 
belonging  to  the  defendant  James  Gaynor. 
That  the  transfer  thereof  by  James  Gavnor, 
and  of  his  int<'rest  in  the  real  estate  held  by 
Moore  to  Witherwax,  was  colorable,  and 
made  and  received  for  the  purpose  of  hinder- 
ing and  delaying  the  complainant.  And  as 
conclusions  of  law,  among  other  things,  that 
the  court  had  jurisdiction  of  the  defendants 
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James  (Javnor  and  W.  D.  Witherwax  to  the 
extent  of  bindinp^  them,  and  each  of  them,  so 
far  as  thej,  or  either  of  them,  had  any  right 
or  claim  in  or  to  the  property,  debts,  real 
estate,  interests,  moneys,  credits,  and  effects 
due  from  or  In  the  hands  of  the  defendants 
Helmer,  the  Chapmans,  John  Hughes,  and 
Marquis  D.  Moore,  as  above  found,  and  had 
jurisdiction  of  the  subject  of  the  action ;  that 
the  debts  secured  by  the  said  several  notes 
and  mortgages,  and  the  estate,  property,  and 
effects,  etc.,  in  the  hands  of  the  defendants 
Hughes  and  Moore,  and  each  of  them  was, 
at  the  time  of  the  commencement  of  this  ac- 
tion and  the  date  of  the  service  of  the  sum- 
mons and  complaint  and  injunction  order 
upon  said  defendants,  within  and  subject  to 
the  jurisdiction  of  the  court,  and  by  virtue 
of  the  laws  of  the  state,  for  the  purpose  of 
the  remedies  sought  to  be  enforced  by  this 
action,  liad  their  &ituM  at  the  residence  of  the 
said  several  debtors,  and  not  otherwise ;  and 
that  the  complainant  have  judgment  against 
the  said  several  defendants  accordingly,  and 
that  a  receiver  he  appointed,  etc.  The  judg- 
ment declared  the  said  several  transfers  from 
James  Gaynor  to  the  defendant  Witherwax 
fraudulent  and  void  ;  that  the  whole  amount 
of  the  judgment  was  due  to  the  plaintiff^ 
with  interest  from  its  date ;  that  Patrick  Gay- 
nor had  no  interest  in  or  to  it,  and  that  the 
satisfaction  thereof  executed  by  him  was  void 
and  of  no  effect ;  and  in  its  general  provisions 
was  in  accordance  with  the  finding  provid- 
ing for  the  appointment  of  a  receiver  of  the 
said  debts,  credits,  and  effects,  with  power 
to  carry  out  and  execute  the  judsrment,  and 
apply  the  same  to  the  payment  ofthe  plain- 
tiff's debt.  The  debtors  Helmer,  the  Chap- 
mans,  Hughes,  and  Moore  were  adjudged  to 
pay  the  receiver  the  amount  of  their  debts 
due  to  James  Gaynor,  so  far  as  necessary  to 
pay  off  plaintiff's  demand,  within  90  days 
after  notice  by  the  receiver.  The  defendants 
Helmer,  the  Chapmans,  and  Patrick  Gaynor 
appealed. 

Mr,  George  E.  Sutherland  for  appel- 
lants. 

Mr,  Edward  S.  BrasTfft  respondent  in 
prcpria  persona: 

The  court  had  jurisdiction,  and  properly 
charged  the  mortgage  debts  past  due  at  the 
commencement  of  the  action,  from  the  appel- 
lants, O.  L.  Helmer,  Benjamin  Chapman,  and 
O.  L.  Chapman,  with  the  payment  of  the  re- 
spondent's judgment. 

The  dogma,  or  maxim  as  it  is  commonly 
called,  "Mobilia  personam  aequttntur^*  is  a  legal 
fiction,  and  must  give  way  to  positive  law. 

2  Kent,  Com.  12th  ed.  406,  407;  Brown, 
Jurisdiction,  p.  481,  notes;  Catlin  v.  Hall,  21 
Vt.  152;  Hopt  V.  Ck?mmimoners  of  Taxes,  23 
N.  Y.  227. 

This  fiction  is  by  no  means  of  universal  aT>- 
plication,  and,  as  Jvdge  Story  says,  "yields? 
whenever  it  is  necessary  for  the  purpose  of 
justice,  that  the  actual  situs  of  the  thing  should 
be  examined." 

UrefJi  V.  Van  Buskirk,  74  U.  S.  7  Wall. 
150,  151,  19  L.  ed.  118;  Cochran  v.  Fitch,  I 
Sandf.  Ch..  142.  7  L.  ed.  272. 

No  general  principles  of  law  are  better  set* 
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tied,  or  more  fundamental,  than  that  the  legis- 
lative power  of  every  state  extends  to  all  prop- 
erty within  Its  borders,  and  that  only  so  far  as 
the  comity  of  the  state  allows,  can  such  prop- 
erty be  affected  by  the  laws  of  any  other 
state. 

Pullman  Car  Co,  v.  Pennsylvania,  141  U. 
S.  18,  35  L.  ed.  613. 

Every  slate  owes  protection  to  its  own  citi^ 
zens;  and,  when  nonresidents  deal  with  them, 
it  is  a  legitimate  and  just  exercise  of  authority 
to  hold  and  appropriate  uny  property  owned 
by  such  nonresidents  to  satisfy  the  claims  of 
its  citizens. 

Pennoyer  v.  Nef.  95  U.  8.  723,  24  L.  ed. 
569;  Freeman  v.  Alderson,  119  U.  8.  187.  388. 
30  L.  ed.  878,  874;  Amdt  v,  Grigge,  134  U.  8. 
316-329,  33  L.  ed.  918-922;  Fitzgerald  &  M. 
C<m»tr.  Go,  v.  Fitzgerald,  137  U.  3.  98,  84  L. 
ed.  608. 

The  state  in  which  property  is  situate  may 
authorize  its  seizure,  and  the  court  in  pursu- 
ance of  state  laws  may  exercise  jurisdiction 
over  the  property,  although  the  owner  is  not 
brought  within  the  jurisdiction  of  the  court. 

Freem,  Judcrm.  §  873;  Wharton,  Confl.  L. 
§§  310-717;  8tory,Confl.  L.  §§  390, 400, 591,592; 
Williams  v.  Ingeraoll,  89  N.  Y.  523;  Cooper  v. 
Reynolds,  77  U.  8. 10  Wall  316.  317. 19  L  ed. 

Whenever  personal  property  is  taken  in  ar- 
rest, attachment,  or  execution  within  a  state, 
the  title  so  acquired  is  held  valid  everywhere. 

Story,  Confl.  L.  §§  545,  550;  Cousens  v. 
h^^cy,  81  Me.  467;  Campbell  y.  Home  Ins.  Co, 
1  6.  C.  N.  8.  158;  BiwU  y.  BHggs,  9  Mass. 
467,  6 'Am.  Dec.  88;  TingUy  y.  BaUman,  10 
Mass.  343;  Make  v.  Williams,  6  Pick.  303; 
Embree  v.  Hanna,  6  Johns.  102,  103;  Mor- 
gan V.  NenlU,  74  Pa.  52;  Allen  v.  Watt,  79  III. 
284;  Hannibal  A i^.  J.  R.  Co.  v.  Crane,  102  111. 
249.  40  Am.  Rep.  581;  Bethel  v.  Chipman,  67 
Mich.  379;  Moore  v.  J^d,  55  Mich.  84. 

Both  the  intent  and  power  to  confer  juris- 
diction by  the  Wisconsin  statutes  as  against 
nonresidents  having  property,  credits,  or  ef- 
fects in  this  state,  have  been  declared  and 
sustained  in — 

Jarns  v.  Barrett,  14  Wis.  691;  Winner  v. 
Boyt,  68  Wis.  278;  La  Crosse  Nat,  Bank  v. 
Wilson,  74  Wis,  391. 

It  is  immaterial  whether  the  proceeding  be 
by  attachment  or  bill  in  chancery,  it  is  a  pro- 
ofing in  rem, 

Basieell  v.  Otis,  50  U.  8.  9  How.  348, 13  L.  ed. 
169. 

A  bill  filed  and  process  served  creates  a  lien 
in  equity  aptly  termed  an  equitable  levy. 

Miller  V.  8h4!rry,  69  U.  8.  2  Wall.  249. 17  L. 
ed.  880;  Storm  v.  WaddeU,  2  8andf.  Ch.  514, 
515,  7  L.  ed.  685,  686;  Hadden  v.  Spader,  20 
Johns.  553. 

Every  species  of  property  belonging  to  a 
debtor  may  be  reached  and  applied  in  satisfac- 
tion of  his  debt. 

Eameston  v.  Lyde,  1  Paige,  641,  2  L.  ed. 
783. 

Supplemental  proceedings  are  a  mere  sub- 
stitate  for  a  creditor's  bill;  the  essence  is  the 
Game. 

Smith  V.  Weeks,  60  Wis.  100. 

Garnishment  is  in  every  essential  element 
nothing  but  a  creditor's  bill 
21LuaA. 


La  Crosse  Nat.  Bank  v.  Wilson,  74  Wis.  891. 

A  garnishment  is  in  the  nature  of  an  equita- 
ble attachment  of  money,  property,  or  an  in- 
debtedness in  the  hands  of  a  third  person. 

Brown.  Jurisdiction,  pp.  421.  426. 

A  creditor's  bill  is  an  equitable  levy. 

Re  mibiim,  59  Wis.  24. 

Mr.  J.  W.  Hinea  also  for  respondent. 

Pinney*  J.,  delivered  the  opinion  of  the 
court : 

1.  The  contention  that  the  affidavits  used 
to  obtain  the  orders  for  service  of  summons 
and  complaint  on  the  defendants  James  Gay- 
nor  and  Wither  wax,  under  Sanborn  &  Berry- 
man.  Anno.  Stat.,  §§2639,  2640,  arc  void  be- 
cause the  respective  affidavits  used  to  obtain 
them  do  not  describe  any  property  of  the  de- 
fendants within  the  state,  or  in  which  they 
had  any  interest  to  be  affected  by  the  action, 
cannot  be  sustained.  Tlie  case  of  Winner  v. 
Fitzgerald,  19  Wis.  393,  arose  under  section 
10,  chap.  124,  Rev.  Stat.  1858,  when  the 
grounds  for  making  the  order  were  required 
to  appear  wholly  by  affidavit.  The  present 
Statute  (Sanborn  &  Berry  man.  Anno.  Stat. 
§  2640)  provides  that  the  application  for  the 
order  *' shall  be  based  upon  the  complaint, 
duly  verified  and  filed,  and  an  affidavit,  to- 

f:ether  showing  the  facts  required  to  exist." 
n  Cummings  v.  Tabor,  61  Wis.  188,  the 
change  in  the  statute  was  considered,  and  it 
was  held  that  **the  statute  now  requires  the 
order  to  be  based  in  part  upon  a  verified  com- 
plaint filed,  and  it  does  not  expressly  require 
that  the  affidavit  which  is  to  accompany  the 
verified  complaint  shall  show  that  a  cause  of 
action  exists  against  the  defendant.  .  .  . 
It  does  not  say,  as  the  old  statute  did,  that 
such  fact  must  be  made  to  appear  by  affi- 
davit. **  It  is  enough,  within  the  statute  and 
the  rule  established  by  this  decision,  that 
the  applications  were  made  upon  a  complaint 
duly  verified,  and  on  affidavits,  together 
showing  the  facts  required  to  exist.  VoeU 
V.  Voelz,  80  Wis.  507,  508.  The  rule  thus 
laid  down  has  not  been  departed  from  or 
modified  in  any  subsequent  case.  The  fail- 
ure to  describe  the  property  in  question  in 
the  affidavits  does  not  render  the  orders  in- 
valid. The  property  in  question  is  suffi- 
ciently described  in  the  complaint  for  all 
purposes  of  jurisdiction,  if  it  is  of  such 
character  and  so  circumstanced  that  on  a 
creditors'  suit  it  can  be  regarded  as  property 
in  Uiis  state  which  can  be  reached  in  the  ac- 
tion, and  applied  to  the  payment  of  the  judg- 
ment against  James  Gay  nor,  and  as  against 
said  Witherwax,  if  his  claim  to  it,  as  found 
by  the  circuit  court,  is  colorable  and  fraudu- 
lent as  against  the  plaintiff. 

2.  It  has  been  the  law  in  this  state  from 
a  very  early  period  that  debts  due  to  a  non- 
resident debtor  from  citizens  of  this  state  are 
subject  to  garnishee  process  at  the  suit  of 
his  creditor  in  the  courts  of  this  state,  and 
that  such  debtor  can  be  brought  into  such 
courts  by  publication  of  summons ;  and  where 
the  debt  is  claimed  by  another  he  need  not 
be  summoned  at  all.  but,  in  order  to  conclude 
him,  it  would  be  necessary  to  give  him 
timely  notice  of  the  proceeding,  and  to  tender 
him  the  defense  of  it.    Adams  v.  FSUr,  7 
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Wis.  806,  78  Am.  Dec  410;  W%li(m  v. 
Oroelle,  88  Wis.  530. 

More  recent  provisions  have  been  made  for 
bringinir  in  the  adveise  claimant  as  a  party 
defendant,  so  that  as  to  the  different  claim- 
ants the  proceediDg  may  assume  the  character 
of  an  action  of  interpleader,  and  for  service 
of  an  order  without  the  state  or  by  publica- 
tion, if  either  is  a  nonresident.  The  pro- 
ceedings are  regarded  as  an  action,  and  the 
court  may  adjudge  the  recovery  of  any  in- 
debtedness, the  conveyance,  transfer,  or  de- 
livery to  the  sheriff,  or  any  officer  appointed 
by  the  judgment,  of  any  real  estate  or  per- 
sonal property  disclosed  or  found  liable  to 
be  applied  to  the  plaintiff's  demand,  or  to 
pass  title  thereto,  and  may  by  its  order, 
when  proper,  direct  the  manner  of  making? 
sale  and  of  disposing  of  the  proceeds  or  any 
money  or  other  thing  paid  over  or  delivered 
to  the  clerk  or  officer,  (Baker  v.  Lancashire 
Im.  Co.,  52  Wis.  198;  Prentiss  v.  Dana/ier, 

20  Wis.  811 ;)  and  the  garnishee  may  be  en- 
joined from  disposing  of  the  debtor's  prop- 
erty, (Almy  V.  Piatt,  16  Wis.  169;  Mallep 
V.  Altman,  14  Wis.  22;)  "and  any  property, 
money,  credits,  and  effects  held  by  a  convey- 
ance or  title  void  as  to  the  creditors  of  the 
defendant  shall  be  embraced  in  the  liability 
of  the  garnishee;*'  but  no  garnishee  can  be 
charged  **by  reason  of  his  having  drawn,  ac- 
cepted, made,  indorsed,  or  guaranteed  any 
negotiable  bill,  draft,  note,  or  other  secu- 
rity ;'*  (Sanborn  &  Berryman,  Anno.  Stat. , 
§§  2766-2768.)  But  for  the  last-named  pro- 
vision, the  indebtedness  of  the  defendants 
Helmer  and  the  Ohapmans  to  the  defendant 
James  Gavnor  could  have  been  reached  by 
process  of  garnishment,  and  applied  to  the 
satisfaction  of  the  judgment  against  him, 
although  a  nonresident  of  the  state,  and  al- 
though he  had  made  a  colorable  or  fraud u,- 
lent  transfer  of  the  indebtedness  to  the  de- 
fendant Witherwax,  also  a  nonresident.  For 
all  such  purposes,  these  debts  would  have 
been  regarded  as  property  in  this  state,  and 
subject  to  the  jurisdiction  of  its  courts,  al- 
though both  Gay  nor  and  Witherwax  were 
nonresidents.  Such  result  would  not  have 
been  considered  in  conflict  with  the  general 
rule  that  the  situs  of  personal  property  is, 
for  many  purposes,  such  as  taxation,  succes- 
sion, and  distribution,  regarded  as  having 
its  locality  at  the  doralcil  of  the  owner. 
By  force  of  statute  law,  as  well  as  public  pol- 
icy declared  thereby,  and  in  the  decisions  of 
the  courts,  the  situs  or  place  where  these 
debts  are  considered  to  be  with  reference  to 
jurisdiction  of  our  courts  over  them  for  the 
purpose  of  subjecting  them  to  the  satisfac- 
tion of  debts  due  to  a  resident  of  this  state 
from  a  nonresident  in  order  to  protect,  do 
justice  to,  and  satisfy  creditors  resident  here. 
Is  that  of  such  resident  debtor  owing  the 
same.  The  right  to  so  reach  and  appropriate 
such  debts  for  such  purposes  has  been  affirmed 
by  numerous  adjudications  from  the  earliest 
period,  and  it  is  too  late  now  to  attempt  to 
maintain  the  proposition  that  for  all  pur- 
poses the  situs  of  debts  so  sought  to  be  reached 
and  applied  is  at  the  domicil  of  such  non- 
resident. They  are  to  be  regarded,  for  the 
purposes  of  such  proceedings,   as  property 
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abiding  or  being  in  the  domicil  of  the  party 
owinf  them,  and  are  as  much  subject  to  the 
jurisdiction  and  control  of  our  courts  as 
tangible  property  of  a  nonresident  found 
within  our  jurisdiction.  It  cannot  be  dis- 
puted that  tangible  property  so  situated 
could  be  seized  and  applied  to  the  satisfac- 
tion of  the  debts  of  a  nonresident ;  and  it  is 
equally  clear,  as  it  seems  to  us,  that  debts, 
things  in  action,  as  distinguished  from  things 
in  possession,  may  be  subjected  to  the  equi- 
table jurisdiction  of  our  courts  for  the  same 
purpose.  The  process  of  garnishment  oper- 
ates as  an  attachment,  and  fastens  on  such 
debts  a  lien  by  which  they  are  brought  under 
the  dominion  and  jurisdiction  of  the  court. 
Embree  v.  Hanna,  5  Johns.  102,  108;  MilTie 
V.  Moreton,  6  Binn,  853 ;  Bissell  v.  Briggs,  9 
Mass.  467.  468,  6  Am.  Dec.  88.  In  Tingley 
V.  Bateman,  10  Mass.  844,  it  is  said:  **The 
summoning  of  a  trustee  is  like  a  process  in 
rem,  A  chose  in  action  is  thereby  arrested 
and  made  to  answer  the  debt  of  the  princi- 
pal. The  person  entitled  by  the  contract  or 
duty  of  the  supposed  trustee  is  thus  sum- 
moned by  the  arrest  of  this  species  of  effects. 
They  are  to  be  considered  for  this  purpose 
as  local,  and  as  remaining  at  the  residence 
of  the  debtor  or  person  intrusted  for  the  prin- 
cipal ;"  and  in  Blake  v.  Williams,  6  Fick. 
808,  it  is  said  that  ''the  relation  of  debtor 
and  creditor,  and  the  rights  of  the  latt-er  over 
the  effects  of  the  former,  are  distinct  objects 
of  jurisprudence,  within  the  control  or  the 
legislative  power  of  the  country  where  the 
property  is.  This  power  is  absolute  and 
uncontrollable.  It  may  be  unreasonably  ex- 
ercised, but  still  it  is  legal  if  so  willed  by 
a  sovereign  independent  power,  for  the  do- 
minion is  here.'^  Story,  Confl.  L.  §§  890, 
592,  592a;  Milne  v.  Moreton,  6  Binn.  361. 

The  courts  of  this  state  can  exercise  juris- 
diction only  over  persons  and  property  with- 
in its  territory,  but  it  is  familiar  law  that 
"through  its  tribunals  it  may  subject  prop- 
erty within  its  limits,  owned  by  nonresi- 
dents, to  the  payment  of  demands  of  its  own 
citizens  against  them ;  and  the  exercise  of 
this  jurisdiction  in  no  respect  infringes  upon 
the  sovereignty  of  the  state  where  such  own- 
ers are  domiciled.  Every  state,  it  is  held, 
owes  protection  to  its  own  citizens,  and  when 
nonresidents  deal  with  them  it  is  a  just  and 
legitimate  exercise  of  authority  to  hold  and 
appropriate  any  property  owned  by  such  non- 
residents to  satisfy  the  claims  of  its  citizens. " 
Pennoyei*  v.  Nef,  95  U.  8.  726,  24  L.  ed. 
570.  **This  jurisdiction  is  called  into  exer- 
cise and  attaches  where  property  is  once 
brought  under  the  control  of  the  court  by 
seizure  or  acts  of  equivalent  import,  and 
which  stand  for  and  represent  the  dominion 
of  the  court  over  the  thing,  and,  in  effect, 
subject  it  to  the  control  of  the  court.  This 
may  be  by  the  levy  of  a  writ,  or  by  the  mere 
bringing  of  a  suit.  'It  is  immaterial,  *  said 
the  court,  by  Mr,  Jw«^tc«  McLean,  in  Bosxcell 
V.  Otis,  50  U.  S.  9  How.  836,  18  L.  ed.  164, 
'whether  the  proceeding  against  the  property 
be  by  an  attachment  or  bill  in  chancery.'" 
The  property  may  be  bound  without  actual 
service  within  the  jurisdiction  of  process 
upon  the  owner  where  the  only  object  of  the 
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proceeding  is  to  enforce  a  claim  against  the 
property  specifically  of  a  nature  to  bind  the 
title.  Notice  of  the  proceeding  may  be 
given  by  publication,  etc.,  as  prescribed  in 
the  statute,  (Goaper  v.  Reynolds,  77  U.  8.  10 
Wall.  308,  317.  19 L.  ed.  931,  932;  HeidHtter 
T.  Elisabeth  Oil  Cloth  Co.  112  U.  S.  800-302,  28 
L.  ed.  731,  732;)  and  the  property  will  be  ef- 
fectually bound  by  the  judgment  that  may 
follow.  That  local  laws  may  thus  fix  the 
mtut  of  debts  at  the  domicil  of  the  debtor  for 
such  purposes  that  under  such  laws  they  may 
be  attached,  and  compulsory  payment  will 
protect  the  debtor  everywhere  against  a  suit 
for  the  recovery  of  the  same  debt  by  the  cred- 
itor, is  well  established  by  many  adjudicated 
cases,  among  which  are  Allen  v.  Watt^  79 
111.  284;  Bethel  v.  Chipman,  57  Mich.  879; 
Nettland  v.  Beilly,  85  Mich.  151 ;  Hannibal 
dSt.  J.  B,  Co.  ▼.  Crane,  102  111.  246.  40 
Am.  Rep.  581 ;  Morgan  v.  Neville,  74  Pa.  52 ; 
Cochran  v.  Fiteh,  1  Sandf.  Ch.  142,  7  L.  ed. 
272 ;  WiUiama  ▼.  Ingersoll,  89  N.  Y.  523,  524. 
And  the  correctness  of  this  doctrine  is  dis- 
tinctly recognized  in  Ovillander  v.  Howell, 
35  N.  Y.  658,  659,  as  an  exception  to  the 
general  rule  as  to  the  eitua  of  personalty  at 
the  domicil  of  the  owner.  Garnishee  process  | 
under  our  statute  is  only  the  equivalent  of 
an  equitable  attachment,  and  creates  a  lien 
in  like  manner  as  by  filing  a  bill,  and  is  in 
every  essential  element,  so  far  as  it  extends, 
a  creditors'  bill  (La  Crosse  Nai.  Bank  v. 
WiUon,  74  Wis.  891),  and  a  creditors'  bill  is 
an  equitable  levy.  Be  Milbum,  59  Wis.  34. 
Had  James  Gaynor  died  domiciled  in  Illi- 
nois, the  plaintiff,  as  his  creditor,  could  have 
taken  out  administration  in  Wisconsin,  by 
reason  of  Graynor's  ownership  of  the  debts  and 
demands  due  from  the  defendants  in  this  ac- 
tion, and  enforced  collection  of  his  debt  by 
that  means,  beyond  the  power  of  Gaynor's 
pergonal  representatives  to  prevent  such  re- 
sult, for  locality  of  personalty  of  a  deceased 
confers  local  probate  jurisdiction,  without 
consideration  as  to  his  last  domicil,  and  debts 
due  the  deceased  are  deemed  bona  notahilia, 
I.  e.  personalty  suitable  for  conferring  local 
probate  jurisdiction;  and  the  rule  is  that 
simple  contract  debts  constitute  such  where 
the  debtor  (not  creditor)  resides,  and  where 
they  can  be  sued  upon.  So  of  any  chose  in 
action  or  money  right.  Schouler,  Executors, 
S  24;  Atty-Oen.  v.  Bouwens,  4  Mees.  &  W. 
191 ;  OtoenY.  Miller,  10  Ohio  St.  136,  76  Am. 
Dec.  602 ;  Pinney  v.  McQregory,  102  Mass. 
186;  Clark  v.  Blaekington,  110  Mass.  373. 
In  Atty-Oen.  v.  Bouwene,  supra,  it  was  held 
that,  **as  bills  of  exchange  and  promissory 
notes  do  not  alter  the  nature  of  simple  con- 
tract debts,  but  are  merely  evidences  of  title, 
the  debts  due  on  these  instruments  are  assets 
where  the  debtors  lived,  and  not  where  the 
instrument  was  found. "  In  WUkins  v.  Ellett, 
76  U.  8.  9  Wall.  740,  742,  19  L.  ed.  586, 
587,  the  court,  recognizing  the  general  rule 
•8  to  the  situs  of  personal  property,  recog- 
nizes also  a  limitation  or  qualification  in  re- 
spect to  personal  property  by  the  comity  of 
nations,  founded  on  the  policy  of  the  foreign 
country  to  protect  the  interests  of  its  home 
creditors ;  and  the  same  distinction  or  excep- 
tion, as  well  as  the  ground  for  it,  is  again 
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assigned  in  the  same  case.  108  U.  S.  258, 
27  C  ed.  718.  Under  these  principles  the 
situs  of  such  debts  is  made  by  such  local 
policy  the  domicil  of  the  debtors,  and  not  of 
the  nonresident  to  whom  they  may  owe  them. 
This  action  is  founded  upon  the  statute  (sec. 
3029)  restoring  actions  in  the  nature  of  cred- 
itors* suits,  and  providing  that,  "whenever 
any  execution  against  the  property  of  any 
judgment  debtor  shall  have  been  issued  upon 
a  judgment  for  the  payment  of  money,  and 
shall  have  been  returned  unsatisfied  in  whole 
or  in  part,  the  judgment  creditor  may  com- 
mence an  action  against  such  judgment 
debtor  and  any  other  person  to  compel  the 
discovery  of  any  property  or  thing  in  action 
belonging  to  such  judgment  debtor,  and  of 
any  property,  money,  or  thing  in  action  due 
or  held  in  trust  for  him,  and  to  prevent  the 
transfer  of  any  such  property,  money,  or 
thing  in  action,  or  the  payment  or  delivery 
thereof  to  such  judgment  debtor,  except," 
etc.  ;  and  the  court  has  power  by  statute  to 
appoint  a  receiver  for  such  property,  money, 
and  things  in  action.  Fraudulent  grantees 
may  be  joined  as  defendants,  although  they 
hold  by  separate  conveyances,  and  are  not 
connected  in  interest  with  each  other.  Ham- 
lin V.  WHght,  23  Wis.  491.  This  action 
plainly  extends  to  debts  evidenced  by  bills 
and  notes,  and  is  more  comprehensive  and 
far-reaching  than  a  proceeding  by  garnish- 
ment. When  commenced  by  service  of  pro- 
cess or  notice,  it  operates  as  an  equitable 
levy,  and  creates  a  lien  in  equity  upon  the 
effects  of  the  judgment  debtor,  and  every 
species  of  property  belonging  to  him  may  1)6 
reached  and  applied  to  the  satisfaction  of  his 
debts.  Wait,  Fraud.  Conv.  §§24,  33 ;  Had- 
den  V.  Spader,  20  Johns.  554 ;  Storm  v.  Wad- 
deU,  2  Sandf.  Ch.  514,  515,  7  L.  ed.  685,  680 ; 
Be  Milbum,  59  Wis.  84 ;  MiOer  v.  Sherry,  69 
U.  8.  2  Wall.  249,  17  L.  ed.  830 ;  Tilford  v. 
Burnham,  7  Dana,  110,  111 ;  Eamettton  v. 
Lyde,  1  Paige,  637,  2  L.  ed.  781 ;  Beck  v. 
Burdett,  1  Paige,  809,  2  L.  ed.  659.  By  the 
injunction  granted  in  this  case  against  the 
defendants  resident  in  Wisconsin  the  court 
in  the  most  effective  manner  possible  asserted 
its  dominion  and  control  over  the  indebted- 
ness sought  to  be  reached,  and  there  can  be 
no  doubt,  we  think,  that  these  debts  were 
thus  brought,  by  reason  of  this  equitable 
levy,  within  the  control  and  dominion  of  the 
court  for  the  purposes  of  this  action,  which 
was  made  effective  by  its  final  judgment  ap- 
pointing a  receiver  to  collect  them  and  ap- 
ply the  proceeds  to  the  plaintiff's  judgment, 
with  interest  and  costs.  We  are  not  aware 
of  any  well-considered  case  in  conflict  with 
this  view.  The  debt  or  duty  evidenced  by 
notes,  bonds,  or  bills  is  incorporeal  and  in- 
tangible, and  exists  in  idea  or  contemplation 
of  law.  The  note,  bond,  or  bill  is  the  vis- 
ible, tangible  symbol  of  the  debt  or  duty, 
which  may  be  transferred  by  assignment  or 
indorsement  thereof.  Practically  the  note, 
bill,  or  bond  represents  money  due  and  to 
come  from  the  maker  or  party  liable  in  on© 
state  to  a  party  in  another,  who  holds  merely 
the  evidence  of  the  existence  of  the  debt  for 
it ;  and  it  seems  but  reasonable  and  proper  to 
hold  that  the  situs  of  the  debt  for  th«  pur- 
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poses  here  in  question  is  at  the  domicil  of 
the  debtor,  where  collection  of  it  may  be  en- 
forced, and  the  property  pledged  as  security 
may  be  subjectea  and  applied  to  its  payment. 
In  no  other  jurisdiction  could  the  security 
be  made  available ;  and  it  seems  clear  that 
the  subject-matter  to  which  the  title  or  claims 
in  question  relate  is  the  property,  and  not 
the  notes,  etc. ,  which  are  merely  evidence  of 
its  existence.  Otoen  v.  Miller^  10  Ohio  St. 
143.  75  Am.  Dec.  503.  Loss  of  the  notes  and 
mortgages,  or  destruction  of  them,  does  not 
effect  or  imply  a  loss  or  extinction  of  the 
debts  which  they  evidence.  They  are  none 
the  les3  property  because  their  amount  and 
maturity  are  set  forth  in  the  notes  and  mort- 
gages. Kirtland  v.  Hotchkus,  100  U.  S.  498. 
25  L.  ed.  562.  A  well-founded  distinction 
would  seem  to  exist  between  the  right  of  the 
creditor  to  collect  the  debt  which  may  have 
no  local itjr  independent  of  his  own  domicil, 
and  the  right  as  to  creditors  in  this  state 
seeking  to  reach  and  apply  such  debts  to  the 
payment  of  their  debts  against  the  payee 
thereof,  in  which  case  the  situs  of  the  debts 
for  that  purpose  must  be  regarded  as  in 
Wisconsin,  where  the  right  can  be  made  ef- 
fective as  against  the  persons  owing  such 
debts.  The  case  of  Otoen  v.  Miller,  supra, 
is  directly  in  point,  and  fully  sustains  the 
plaintiff's  contention,  as  well  as  other  au- 
thorities already  referred  to.  The  question 
upon  which  this  action  depends  was  not  in- 
volved in  the  cases  of  Bryan  v.  Univei'sity 
Pub.  Co.,  112  N.  Y.  882,  and  Von  Hesse  v. 
Mackaye,  55  Hun,  805.  Those  cases  more 
nearly  resemble  the  proceeding  under  con- 
sideration in  the  case  of  Eenier  v.  Hurlbut, 
81  Wis.  24.  14  L.  R.  A.  662. 

3.  In  Winn&r  v.  Fitzgerald,  19  Wis.  894, 
it  was  held  that  the  ofQcer  signing  the  order 
of  publication  where  jurisdiction  was  based 
upon  property  within  this  state,  must  be  able 
to  see  from  the  affidavit  that  it  was  such  as 
is  liable  to  be  seized  on  attachment  or  exe- 
cution ;  but  this  was  said  and  must  be  con- 
sidered in  respect  to  a  legal  action  in  form 
in  personam,  such  as  that  was,  and  designed 
to  reach  by  execution  on  the  judgment  there- 
in property  which  could  be  seized  and  sold 
under  such  process.  Jarvis  v.  Barrett,  14 
Wis.  591.  It  was  not  the  intention  of  the 
court  to  so  narrow  the  statute  as  to  exclude 
from  its  operation  and  affect  property  within 
this  state  not  subject  to  such  seizure  and 
sale,  and  thus  defeat  in  a  considerable  meas- 
ure the  equity  jurisdiction  plainly  intended 
to  be  extended  as  to  all  property  within  the 
state,  tangible  or  intangible,  over  which  the 
judicial  power  of  the  state  majr  be  lawfully 
exercised  by  an  action  of  an  equitable  nature, 
eirher  in  rem  or  one  in  substance  quasi  in  rem. 
The  language  of  the  statute  is  general.  Ko 
such  limitation  is  suggested  by  it,  and  we 
think  the  statute  thus  providing  for  service 
by  publication  extends  to  and  includes  all 
equitable  interests  and  all  such  property  as 
may  be  reached  by  an  action  such  as  this, 
as  debts  having  a  situs  here,  and  capable  oif 
being  subjected  to  the  jurisdiction  and  con- 
trol of  our  courts.  The  statute  should  be 
liberally  and  beneficially  construed  in  favor 
of  citizens  of  this  state,  or  those  suing  in  its 
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courts.  We  hold,  therefore,  that  the  prop- 
erty described  in  the  complaint  was  not  only 
property  in  this  state,  but  sufficient  to  found 
the  jurisdiction  of  the  court,  and  that  the 
objections  tp  the  jurisdiction  of  the  court  are 
not  well  taken. 

4.  The  plaintiff  having  sued  as  trustee  for 
others  interested  in  the  jud^rment,  as  well 
as  in  his  own  right,  has  also  joined  as  a  de- 
fendant Patrick  Gaynor,  the  co-plaintiff  of 
the  plaintiff's  assignor  in  its  recovery,  and 
who  afterwards,  claiming  to  be  the  owner  of 
the  entire  judgment,  collusively  and  with- 
out any  consideration  executed  to  his  brother, 
James  Ga>rnor,  a  satisfaction  and  discharge 
of  the  entire  judgment,  which  is  relied  on 
to  defcjit  this  action.  One  purpose  of  this 
action  is  to  have  this  discharge  canceled,  and 
the  respective  rights  and  Interests  of  the 
claimants  in  the  judgment  determined.  It 
was  competent  for  the  plaintiff,  as  such  as- 
signee, to  bring  his  action,  and  to  make  such 
joinder  of  defendants,  so  that  the  discharge 
or  release  might  be  canceled  if  fraudulent, 
and  that  the  rights  of  the  parties  might  be 
ascertained  and  adjusted  with  a  view  to  the 
proper  application  of  the  proceeds  of  the 
judgment  when  collected.  The  object  of  the 
action  is  not  to  overhaul,  modify,  or  alter 
the  judgment  original Iv  given,  but  to  en- 
force it.  and  to  settle  the  rights  of  Patrick 
Gaynor  and  the  plaintiff,  as  the  assignee  of 
the  judgment,  as  between  themselves,  and 
remove  an  obstacle  wrongfully  interposed  to 
its  collection  by  the  collusive  conduct  of 
Patrick  and  James  Gaynor.  The  case  of 
Stein  V.  Benedict,  88  Wis.  608,  and  cases 
cited,  does  not  tend  to  show  that  the  com- 
plaint as  thus  framed  ought  not  to  be  main* 
tained.  The  court,  upon  the  evidence  pro- 
duced, properly  found  that  the  plaintiff  was 
the  sole  owner  of  the  judgment ;  that  Patrick 
Gaynor  had  no  beneficial  interest  in  it ;  that 
the  discharge  by  him  was  without  authority, 
and  fraudulent  and  void.  Patrick  Gaynor's 
counterclaim  failed  because  it  appeared  that 
he  and  Blewetl,  the  plaintiff's  assignors,  had 
not  been  co-partners. 

5.  We  have  examined  the  evidence,  and 
are  satisfied  t)iat  it  sustains  the  findings  of 
the  circuit  court.  It  would  serve  no  useful 
purpose  to  protract  this  opinion  with  a  dis- 
cussion of  the  evidence.  After  a  bitter  and 
protracted  litigation,  a  large  judgment  was 
recovered  against  the  defendant  James  Gay- 
nor. About  that  time,  or  soon  after,  he  took 
up  his  residence  in  Chicago.  He  had  made 
loans  and  investments  in  the  county  of  Fond 
du  Lac,  and  the  debts  in  question  were  due 
him  from  parties  residing  there,  in  all  to  a 
large  amount,  very  much  in  excess  of  what 
would  be  required  to  satisfy  this  judgment. 
He  had  a  strong  motive  for  attempting  in 
the  future,  as  he  had  in  the  past,  of  avoiaing 
payment  of  it,  and  had  resorted  to  a  device 
for  that  purpose,  which  we  have  been  com- 
pelled to  hold  fraudulent.  We  are  satisfied 
from  the  evidence  that  the  three  mortgages 
affected  by  the  judgment  in  this  action,  and 
the  debts  due  to  James  Gaynor  from  Moore 
and  from  Hughes,  two  of  the  defendants, 
were  not  in  fact  assigned  until  after  this  ac- 
tion had  been  commenced  and  the  injunction 


1808. 


State  y.  Campbell. 


16d 


Kired  apon  the  mortgagors  Helmer  and  the 
Chapmana ;  that  the  tranaiers  afterwards  made 
were  not  real,  but  a  mere  device  to  defeat 
this  action,  and  defaud  the  plaintiff  of  his 
debt.  The  notes  and  mortgages  have  been 
a  considerable  time  past  due.  It  appears 
that  no  inquiry  was  made  by  Wither  wax, 
the  pretended  assignee  of  the  parties  who 
had  made  these  notes  and  mortgages,  or  at 
least  of  two  of  them,  either  as  to  the  validity 
of  the  claims  or  the  value  of  the  property  od 
which  they  appeared  to  be  secured.  These 
assignments  bear  the  same  date,  September 
1,  1890.  Three  of  them  came  to  the  office  of 
the  register  of  deeds  of  the  proper  county 
about  February  10,  1891, — surely  a  long  de- 
lay in  making  registry  thereof,  if  bona  fids ; 
and  they  were  in  a  condition  showing  that 
they  bad  been  freshly  written,  and  but  a  few 
days  before.  Proof  on  this  subject  was  ^iven 
by  witnesses  who  saw  them  when  received, 
and  who  had  experience  in  matters  of  hand- 
writing and  examination  of  manuscripts. 
These  transfers  were  without  recourse,  and 
appear  not  to  have  been  made  or  conducted  ac- 
cording to  the  usual  course  of  business ;  that 
is  to  say,  with  examinations  in  the  manner 
and  with  the  prudence  and  caution  that  would 
natural  1 J  attend  bona  fide  transactions.  The 
several  fnsurance  policies  on  the  mortgaged 
property  for  the  benefits  of  the  mortgagee  do 
not  appear  to  have  been  assigned  until  Jan- 
uary 26.  Three  days  after  the  assignments 
were  sent  for  registry,  a  request  came  to  have 
them  **  recorded,  and  returned  soon, "  in  which 
Jamea  Gayuor  joined,  saying  it  would  ac- 


commodate the  party  who  sent  them,— os- 
tensibly the  attorney  of  Witherwax.  The 
subsequent  statements  and  conduct  of  With- 
erwax in  regard  to  these  claims  do  not  seem 
like  those  of  a  bona  fide  purchaser,  but  rather 
to  have  been  in  the  interest  of  James  Gay  nor ; 
and  the  latter,  in  one  instance,  at  least,  by 
letter,  was  quite  importunate  that  the  party 
owing  one  of  the  mortgages  should  pay 
Witherwax ;  and  there  are  also  other  facts 
and  circumstances  in  evidence  which  tend  to 
show  that  the  alleged  transfers  were  not  bona 
fide  and  real.  The  defendants  James  Gay  nor 
and  Witherwax  made  default,  and  offered  no 
explanation  of  the  evidence  produced  against 
them.  We  think  the  evidence  sustains  the 
findings  of  the  circuit  court  that  Witherwax 
at  the  time  the  action  was  commenced  had 
not,  nor  had  he  afterwards,  an  7  real  interest 
in  the  debts  and  demands  in  question,  but 
that  James  Gaynor  was  the  real  owner  of 
them. 

6.  The  suppression  of  the  deposition  of 
James  Gaynor  is  assigned  as  error,  but  the 
deposition  is  not  before  us,  as  it  was  not  in- 
cluded in  the  bill  of  exceptions.  We  cannot 
say  that  the  appellants  have  been  injured  by 
the  ruling  of  the  court.  Error  must  be  es- 
tablished affirmatively,  and  will  not  be  pre- 
sumed. The  cases  in  this  court  to  this  enect 
are  very  numerous.  We  cannot  presume 
that  this  deposition  contained  anything  that 
would  have  justified  a  result  different  from 
that  at  which  the  circuit  court  arrived. 

It  follows  from  these  views  that  tfiejudg* 
ment  oj  the  Circuit  Court  mu^t  be  affli^med. 
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STATE  of  Minnesota 

V. 

Mary  CAMPBELL  et  aX. 
.Minn.. 
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*1.   Unless  otherwiim  provided  by  treaty 
with  an  Indian  tribe,  or  by  the  act  admit  tincr  the 

^Headnotes  by  Hughelz^,  J, 


state  into  the  Union,  the  oriminal  law  of  tha 
state,  except  so  far  as  restricted  by  the  authority 
of  congress  '*  to  regulate  commeroe  with  the  In- 
dian tribes," extend  to  all  crimes  committed  on 
an  Indian  reservation  by  persons  other  than 
tribal  Indians. 
2.  But  Indians  while  preserving^  their 
tribal  relations*  and  residing^  on  a 
reservation  set  apart  for  them  by  the  United 
States,  are  the  wards  of  the  general  government* 


HoTB.— JurlwKetfon  to  jmniOi  orfmes  wmmitJUd  hy 

Constltntlonal  power  of  the  United  States  to 
puniab  crimes  by  or  against  Indians  arises  in  two 
dasMS  of  cases,  (I)  where  the  crime  is  committed 
to  territory  over  which  the  United  States  has  ex.- 
elusive  Jurisdiction;  (2)  where  the  crime  is  con- 
nected with  commerce  between  Indians  and  whites 
the  power  to  regrulate  which  is  given  to  oongresB 
by  the  constitution. 

When  the  crime  is  eommiUed  fn  United  Statee  terri- 
tory. 

The  courts  of  the  United  States  may  be  given 
^riidlotion  over  land  belonging  to  the  United 
States  and  not  within  any  organized  territory.  Ex 
paru  Lane,  136  U.  8.  4«3, 84  L.  ed.  2l9. 

United  States  courts  have  jurisdiction  over 
erimes  oommltted  In  Indian  country  within  the 
public  domain.  United  SUtes  v.  Bear,  8  Dak.  84; 
UDlted  States  v.  Knowlton,  Id.  68;  Pickett  v. 
CTDlted States,!  Idaho, 688. 
31  L.  R.  A. 


The  United  States  has  power  to  punish  crimes 
committed  in  territory  owned  by  it  and  occupied 
by  Indians  outside  of  the  limits  of  any  Btate. 
United  States  v.  Dawson,  66  U.  S.  15  How.  467, 14  L. 
ed.  775. 

Where  the  country  occupied  by  the  Indiana  is 
not  within  the  limits  of  one  of  the  states,  congress 
may  by  law  punish  offenses  committed  there  no 
matter  whether  the  offender  be  a  white  man  or  In- 
dian. United  States  v.  Bogers,  45  U.  S.  4  How.  607, 
11 L.  ed.  1106. 

On  reeervations  wUhin  state  limits. 
The  rivalry  between  the  state  and  United  States 
governments  in  claiming  jurisdiction  over  Indian 
reservations  within  the  limits  of  a  state  has  been 
quite  sharp.  On  the  one  side  the  policy  of  the 
United  States  has  been  to  Itself  punish  crimes  by 
Indian  against  white  man  and  until  recently  to 
permit  the  Indians  to  themselves  punish  crimes 
committed  by  one  member  of  a  tribe  against  an- 
other. On  the  other  side  the  states  have  not  been 
fully  agreed  In  surrendering  this  jurisdiction  to 


See  also  27  L.  R.  A.  158;  37  L.  R.    A.  (53(1 :  41   L.  R.  A.  419. 
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and  as  euoh  the  subject  of  federal  authority,  and 
the  power  to  legislate  for  them  is  exclusively  in 
oonffrees.  And  for  acts  oommitted  within  the 
limits  of  the  reservation,  they  are  not  subject  to 
the  criminal  laws  of  the  state. 

(June  1«  1898.) 

CASE  CERTIFIED  from  the  District  Court 
for  Bt  cker  County  for  the  determiDation 
of  questions  of  law  arising  upon  facts  found 
in  a  prosecution  against  defendants  for  adul- 
tery. IHrectionB  to  enter  judgment  agaimt  am 
dtfendant  and  discharge  the  other. 

The  facts  are  stated  in  the  opinion. 

Messre.  Jeff.  H.  Irisht  H.  W.  Childs, 
AttyGen,,  and  Georn  B*  Edeerton, 
Aeftt,  Atty-Oen,,  for  the  State: 

When  a  territory  is  admitted  as  a  state,  with- 
out any  reservation  in  the  enabling  or  organic 
act,  th*e  federal  courts  have  no  jurisdiction 
over  offenses  committed  within  what  are 
known  as  Indian  reservations. 

United  States  v.  McBratney,  104  U.  S.  631, 
26  L.  ed.  869. 

The  state  courts  of  Nebraska  held  that  they 
had  Jurisdiction  over  an  offense  committed  by 
one  white  man  on  another  within  an  Indian 
reservation  in  that  state. 

Marion  v.  State,  16  ^'eb.  858;  Marion  v. 
StaU,  20  Neb.  233,  57  Am.  Rep.  825.  See 
also  United  States  v.  Ciena,  1  McLean,  254,  2t)4; 
United  States  ▼.  Ward,  1  Woolw.  17-25. 

Even  should  it  be  found  that  Mary  Camp- 


bell was  an  Indian  at  her  birth,  and  continued 
such  untU  her  marriage,  it  must  certainly  be 
found  that  when  she  married  a  citizen  of  tha 
state  and  "took  up  her  residence  separate  and 
apart  from  any  tribe  of  Indians/'  she  became 
a  citizen  of  the  state,  and  no  subsequent  re- 
moval to  an  Indian  reservation,  no  matter  how 
long  continued,  could  make  her  an  Indian,  or 
relieve  her  from  her  duties  to  the  state  of 
which  she  had  voluntarily  become  a  citizen^ 
and  to  whose  laws  she  was  amenable. 

State  V.  Frngier,  28  Neb.  438. 

There  is  no  question  but  that  the  state  can 
punish  its  own  citizens  for  crimes  committed 
on  such  territory  against  the  Indians,  so  that 
even  if  John  Belonge  were  an  Indian,  and  if 
the  court  has  no  jurisdiction  over  him  what- 
ever, the  conviction  as  to  Mary  Campbell  must 
stand. 

United  States  y.  Oisna,  1  McLean,  254,  263; 
Painter  v.  Ires,  4  Neb.  122. 

There  is  now  no  doubt  about  the  federal 
courts  having  jurisdiction  over  the  offenses  of 
murder,  manslaughter,  rape,  assault  with  in- 
tent to  kill,  arson,  burglary,  and  larceny  when 
committed  by  an  Indian  on  an  Indian  reserva- 
tion even  within  the  limits  of  a  state  of  the 
Union. 

23  U.  S.  Stat,  at  L.  chap.  841,  §  9.  p.  885; 
United  States  v.  Kagaiua,  118  U.  S.  375,  80 
L.  ed.  228. 

But  have  not  the  state  courts  jurisdiction  of 
all  offenses  not   enumerated  in  the  United 


the  general  government.  Many  of  the  orisrinal 
states  have  by  statute  extended  their  laws  over 
the  Indian  reservatioDS. 

And  in  State  v.  Ta^ols,  Dud.  (Ga.)  289,  it  was  held 
that  Indians  were  not  constitutional  objects  of  the 
treaty-making  power  of  the  United  States,  that 
they  were  wards  of  the  state  within  whose  bound- 
aries they  were,  and  that  any  attempt  by  them  to 
make  a  treaty  with  the  United  States  without  con- 
sent of  the  state  was  simply  void. 

The  North  Carolina  criminal  laws  apply  to  In- 
dians residing  in  the  state.  State  v.  Ta-cha-na-tah, 
64  N.  C.  614. 

And  some  of  the  additional  states  have  been  In- 
clined to  take  a  similar  view  of  the  matter. 

In  State  v.  Foreman,  8  Yerg.  256,  the  oourt  in  an 
elaborate  opinion  repudiated  the  power  of  coc- 
ffress  to  form  treaties  with  tJie  Indians  which 
should  firive  the  United  States  power  to  govern 
them,  and  held  that  the  power  to  regulate  com- 
meroe  does  not  give  the  power  to  punish  crime, 
and  that  the  state  has  power  to  extend  its  criminal 
laws  over  the  Indians  within  its  boundaries. 

If  the  state  is  admitted  into  the  Union  without 
any  reservation  of  the  juris^^Iiction  of  the  United 
States  over  the  Indian  lands,  treaties  between  the 
United  States  and  Indians  arc  of  no  avail  to  pre- 
vent the  state  from  extending  its  criminal  laws 
over  the  Indian  country  so  as  to  punish  a  crime 
there  committed  by  a  white  man  against  an  Indian. 
Caldwell  v.  State,  1  Stew.  &  P.  (Ala.)  327. 

Other  state  courts  have  taken  Jurisdiction  to 
punish  Indians.    See  People  v.  Antonio,  27  Cal.  404. 

And  also  territorial  courts.  Mau-Zau-Mau-Ne- 
Eah  V.  United  States,  1  Pinney,  124. 

The  United  States  has,  however,  for  the  most 
part  ignored  this  protest  so  far  as  crimes  by  Indian 
against  Indian  or  white  man  or  white  man  against 
Indian  are  concerned,  and  has  held  that  when 
the  Indian  nation  is  a  distinct  community  occu- 
pying its  own  territory,  the  laws  of  a  state  can 
have  no  force  within  its  boundaries.  Worcester  v. 
Georgia,  31 U.  8. 6  Pet.  516, 8  L.  ed.  484. 
21  U  R.  A, 


I     But  it  has  also  held  that  when  a  state  is  admitted 
I  into  the  Union  without  any  exception  of  Jurlsdio- 
tion  over  Indian  reservations  within  its  boundaries^ 
I  it  acquires  Jurisdiction  overall  white  persons  within 
I  such  reservation,  and  the  United  States  has  no  Juris- 
diction to  punish  crimes  committed  within  that 
reservation,  unless  so  far  as  may  be  necessary  to 
carry  out  sucn  provisions  of  its  treaties  with  the 
Indians  as  remain  in  force.    And  if  tbe  treaty  con^ 
tains  no  stipulation  for  the  punishment  of  crimes 
committed  by  white  men  against  white  men  within 
the  reservation,  tbe  United  States  has  no  Jurisdlo* 
tion  to  do  it.    United  States  v.  MoBratney,  104  U, 
S.  021,  26  L.  ed.  880. 

This  question  of  exception  of  Jurisdiction  upon 
the  admission  of  tbe  state  has  been  given  consider- 
able prominence.    And  it  has  l>een  held  that— 

When  a  state  is  admitted  without  a  reservation 
of  Jurisdiction  over  crimes  committed  within  the 
territory,  the  state  has  jurisdiction  to  punish 
crimes  committed  by  white  men  against  white 
men  within  an  Indian  reservation.  United  States 
V.  Ward,  McCahon,  199, 1  Woolw.  17. 

A  state  may  punish  its  own  citizens  for  offenses 
committed  within  the  Indian  reservation.  United 
Slates  V.  Cisna,  1  McLean.  254. 

Congress  has  n6  power  over  a  crime  committed 
by  one  white  man  against  another  within  an 
Indian  reservation.  United  States  v.  Bailey,  1  Mo- 
Lean,  234. 

After  a  state  has  been  admitted  into  the  Union, 
the  fact  that  within  its  boundaries,  land,  the  fee  of 
which  Is  in  the  United  States,  is  set  apart  as  an 
Indian  reservation  is  not  enough  of  itself  to  give 
a  United  States  court  Jurisdiction  to  try  a  person 
for  a  murder  committed  within  the  limits  of  the 
reservation.  If  the  land  has  become  a  part  of  the 
state  without  any  reservation  of  Jurisdiction  in 
favor  of  the  United  States,  the  only  way  in  which 
the  government  can  get  Jurisdiction  over  it  must 
be  by  ce.«sion  from  tiie  state.  Ex  parte  Sloan,  4 
1  Sawy.  830. 
I    The  United  States  lost  Jurisdiction  over  ordinary 
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States  gtatute  above  referred  to  when  'commit- 
ted by  Indians  on  Indian  resenrations? 

The  jurisdiction  of  the  federal  government 
over  the  Indian  territory  within  a  state,  under 
the  most  favorable  circumstances,  for  the  ex- 
ercise of  the  power,  is  limited  to  the  mere  pur- 
poses of  trade  and  cannot  prevent  a  state  from 
punishing  its  own  citizens  for  offenses  com- 
mitted within  such  territory. 

United  States  v.  CUika,  supra. 

In  StaU  V.  TaeJia-nortdh,  64  N.  0.  614,  it 
vas  said  by  Justice  Hodman:  "Prima  facie, 
all  persons  within  the  state  are  subject  to  its 
criminal  law,  and  within  the  jjurisdiction  of  its 
coarts;  if  an  exception  exists,  it  must  be  shown. 
Unless  expressly  excepted,  our  law  applies 
equally  to  all  persons,  irrespective  of  race." 

In  i-XaU  V.  Doxtat&r,  47  Wis.  278,  we  have  a 
case  "on  all  fours"  with  this  one,  even  if  the 
ctjurt  finds  that  both  these  defendants  are  In- 
dians, in  which  it  was  held  that  the  state  courts 
had  jurisdiction  of  the  offense  of  adultery,  com- 
mitted by  an  Indian  on  an  Indian  reservation 
in  that  state. 

HHdiell*  c7.,  delivered  the  opinion  of  the 
court: 

The  defendants  were  indicted,  tried,  and 
convicted,  in  the  district  court  of  Becker 
county,  of  the  crime  of  adultery,  committed 
within  the  limits  of  the  White  Earth  reser- 
vation, in  that  country,  which  had  been  set 
apart  by  the  United  States  for  the  residence 


of  a  tribe  of  Indians  which  still  retained 
their  tribal  organization,  and  were  under  the 
care  and  supervision  of  the  federal  govern- 
ment. Belonge  was  an  Indian  belonging  to 
this  tribe,  who  retained  his  tribal  relations, 
and  lived  on  the  reservation  under  the  charge 
of  a  government  agent,  and  as  such  received 
annuities  from  the  united  States.  Campbell 
was  a  half-blood,  being  the  child  (legiti- 
mate, as  we  must  presume)  of  a  white  father 
and  an  Indian  mother,  who  did  not  sustain 
any  tribal  relations,  but  lived  with  her  hus- 
band on  a  farm  in  Pine  countv,  where  the 
defendant  Campbell  was  raised,  and  where 
she  was  married  to  a  white  man,  with  whom 
she  resided  in  the  same  county  until  shortly 
before  the  commission  of  the  alleged  offense, 
when  she  left  him,  and  went  to  the  White 
Earth  agency,  where  she  has  drawn  one  an- 
nuity from  the  United  States  as  an  Indian. 
The  question  which  the  court  below  certifies 
to  this  court  is,  in  brief,  whether,  under 
this  state  of  facts,  the  defendants,  or  either 
of  them,  are  subject  to  the  jurisdiction  of 
the  criminal  laws  of  this  state.  This  reser- 
vation was  not  excepted  from  the  general  ju- 
risdiction of  the  laws  of  the  state  by  the  act 
admitting  the  state  into  the  Union,  and  our 
attention  has  not  been  called  to  any  existing 
treaty  between  the  United  States  and  this 
tribe  of  Indians  excepting  this  reservation 
from  the  jurisdiction  of  tlie  state.  And  we 
take  it  as  well  settled  that,  when  not  re- 


offeoses  committed  in  the  Indian  reservation  in 
Kebraska  when  that  state  was  admitted  into  the 
Union.   Painter  v.  Ives,  4  Neb.  12& 

EBpecially  when  the  crime  Is  committed  by  a 
vhtte  man  affainst  another  white  man.  Marlon  v* 
State.  16  Neb.  868, 20  Neb.  886. 

In  gjjTMBm  lands  known  as  the  ^  Delaware  Reser- 
vation.** so  far  as  the  administration  of  Justice  to 
persona  not  belonirlnff  to  the  Delaware  tribe  1b  oon- 
eemed,  form  an  integral  part  of  the  county  within 
whose  boundaries  they  are  Included*  Millar  v. 
&tate,  2  Kan.  174. 

This  doctrine  has  been  pushed  to  the  extreme 
that  the  jurisdiction  of  a  state  when  not  restricted 
by  ezistinff  treaties  with  Indian  tribes,  or  by  the 
act  admitting  the  state  into  the  Union,  and  except. 
In  so  far  as  It  is  restricted  by  the  authority  of 
eougicas  under  the  federal  constitution  to  regulate 
commerce,  extends  to  all  memtwrs  of  the  trlljes 
within  the  territorial  limits  of  the  state.  State  v. 
Doxtacer,  47  Wis.  278;  State  v.  Harris,  Id.  208. 

And  that  the  Onited  States  has  no  jurisdiction 
over  a  crime  committed  by  one  Indian  against  an- 
other on  land  which  has  been  ceded  by  the  United 
Sutes  to  a  state  for  school  purposes,  although  it  is 
witiiin  the  exterior  boundaries  of  an  Indian  reser- 
vation.   United  States  v.  Thomas,  47  Fed.  Bep.  488w 

In  some  of  the  above  cases  treaties  have  been 
mthlessly  overridden  but  some  of  the  courts  have 
been  more  conservative. 

An  existing  treaty  giving  the  United  States 
courts  jnrisdiction  of  crimes  committed  in  the 
Indian  country,  is  not  repealed  as  to  reservations 
by  a  statute  simply  admitting  a  state  into  the 
Union  on  an  equality  with  the  other  states,  without 
reserving  the  rights  covered  by  the  treaty.  United 
States  V.  Berry,  2  McCrary,  68, 4  Fed.  Bep.  779. 

The  mere  admission  of  a  state  will  not  abrogate 
an  existing'  treaty  giving  the  United  States  Jurisdic- 
tion over  a  reservatiun.  United  States  v.  Bridle- 
man,  7  8a wy.  248.  7  Fed.  Bep.  896. 

The  admiasion  of  a  state  does  not  deprive  the 
aiURA. 


United  sutes  of  jurisdiction  over  lands  of  Indian 
tribes  having  treaties  with  the  United  States  which 
exempt  them  from  state  jurisdiction.  United 
States  V.  Stahl,  Woolw.  195L 

Although  the  state  is  admitted  without  a  reserva- 
tion of  the  power  of  congrera  over  Indian  reeerva- 
tions,  the  power  will  still  extend  to  the  punishment 
of  crimes  arising  out  of  intercourse  between  In- 
dian and  white  men.  United  States  v.  Bridleman, 
supra. 

See  also  iti/ro,  "Begulation  of  commerce.** 

Tbe  state  on  its  admittance  into  the  Union  may 
cede  to  the  United  States  Jurisdiction  over  the  lands 
occupied  by  Indians  and  then  the  United  States  has 
power  to  punish  a  crime  committed  by  one  white 
person  against  another  In  such  reservation.  Unit- 
ed States  V.  Partello,  48  Fed.  Bep.  670. 

Where  in  admitting  a  state  into  the  Union,  the 
enabling  act  provides  that  all  lands  held  by  Indian 
trit)es  Bhall  be  under  the  absolute  Jurisdiction  and 
control  of  congress,  the  United  States  courts  have 
Jurisdiction  of  larceny  committed  by  a  white  man 
against  an  Indian  on  a  reservation.  United  States 
V.  Ewing,  47  Fed.  Bep.  809. 

The  offense  cannot  be  split  so  as  to  give  the  Unit- 
ed States  court  a  Jurisdiction  which  It  would  not 
otherwise  have.    Ex  parte  Brown,  40  Fed*  Bep.  8CU 

Crimes  by  Indiaw  aoairut  Indiamt, 
As  stated  above  the  policy  of  the  United  States 
for  a  long  time  was  to  give  the  Indians  themselves 
Jurisdiction  of  crimes  committed  by  one  Indian 
against  another  of  tbe  same  tribe.  This  policy  was 
manifested  by  U.  S.  Bev.  Stat.,  1 2146.  This  policy 
was  changed  by  an  Act  passed  in  1886.  Before  that 
time  it  was  uniformly  held  that  the  United  States 
courts  had  no  Jurisdiction  of  crimes  committed  by 
one  Indian  against  another  of  the  same  tribe. 
United  States  v.  Sanders,  Hempst.  481i;  United 
States  V.  Ward.  42  Fed.  Bep.  820. 

The  exception  in  the  provisions  of  the  statute  for 
the  punishment  of  crimes  in  the  Indian  country  in 
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■tricted  by  treaty^  with  the  Indian  tribe,  or 
by  the  act  admitting  a  state  into  the  Union, 
the  iurisd'.ction  of  the  state  extends  over  tlie 
territorial  limits  of  an  Indian  reservation  so 
as  to  apply  to  all  persons  therein  not  tribal 
Indians  under  the  care  of  the  United  States. 
As  it  is  evident  from  the  facts  stated  that 
Campbell  is  not  a  "tribal  Indian,"  we  have 
no  doubt  that  she  Is  just  as  amenable  to  the 
criminal  laws  of  the  state  for  an  offense 
committed  on  the  reservation  as  she  would 
have  been  had  the  offense  been  committed 
anywhere  else  in  the  state. 

The  case  of  tlie  defendant  Belonge  is  differ- 
ent. It  presents  just  this  question:  When 
not  expressly  restricted  or  prohibited  by  an 
existing  treaty  with  the  Indian  tribes,  or  by 
the  act  admitting  a  state  into  the  Union,  do 
the  criminal  laws  of  the  state  (except  so  far 
as  restricted  by  the  constitutional  authority 
of  congress  to  regulate  commerce  with  the 
Indian  tribes)  extend  and  apply  to  tribal 
Indians  living  under  the  charge  of  the  gen- 
eral government  on  a  reiiervation  set  apart 
by  the  United  States  for  that  purpose,  so 
as  to  make  them  amenable  to  such  laws  for 
crimes  committed  within  tlie  territorial  lim- 
its of  the  reservation?  Tne  condition  and 
status  of  the  Indian  tribes  within  the  United 
States,  their  relations  to  the  federal  irovern- 
ment,  or  to  the  states  within  whose  territorial 
limits  they  happen  to  reside,  are  subjects 
wliich  have  ^iven  rise  to  much  discussion  in 
the  courts,  both  state  and  federal,  from  a 
very  early  date.  Their  condition  in  relation 
to  the  United  States  is  unlike  that  of  any 


other  two  peoples.  The^  are  neither  foreign 
nor  independent  nations,  nor  yet  citizens  of 
either  the  United  States  or  o'f  the  states  in 
which  they  reside.  Perhaps  the  best  state- 
ment of  their  position  is  to  be  found  in  the 
opinions  of  Chief  Justice  MeLrsh&U  in  Cherokee 
Nation  v.  Georgia,  30  U.  8.  6  Pet.  1,  8  L. 
ed.  26,  and  Woi-cester  v.  Georgia,  31  U.  8.  6 
Pet.  515,  8  L.  ed.  483.  Stated  briefly,  it  is 
that,  as  long  as  they  retain  their  tribal  rela- 
tions they  are  domestic,  dependent  communi- 
ties, under  the  guardianship  and  protection 
of  the  general  government.  While  an  Indian 
tribe  resides  in  a  territory,  the  ownership  of 
the  country  and  the  right  of  exclusive  sever- 
eignty  over  it  which  exists  in  the  general 
government  would,  of  itself,  give  congress 
the  right  to  legislate  for  the  Indians  as  well 
as  all  other  persons  residing  therein.  And 
if  this  was  the  only  source  of  such  right,  it 
would  doubtless  follow,  as  held  in  some 
cases,  that,  in  the  absence  of  a  treaty  or 
something  in  the  act  admitting  the  state  into 
the  Union  restricting  it,  this  jurisdiction 
would  pass  to  the  state,  and  thereafter  the 
general  government  would  have  no  power  to 
legislate  for  the  Indian  tribes,  except  to  "reg- 
ulate commerce"  with  them.  There  are  some 
decisions  of  state  courts  that  go  to  this 
length,  but,  with  one  exception,  they  are  all 
early  decisions  of  southern  states,  within 
whose  territorial  limits  the  Cherokees  and 
other  southern  tribes  then  resided,  and  were 
undoubtedly  largely  influenced  by  the  in- 
tense local  feeling  existing  on  the  subject  at 
that  time  in  those  states.     See  State  v.  7Vm- 


(Jnlted  States  Rev.  Stat,  1 2148,  of  crimes  commit- 
ted by  one  Indian  atfainst  the  pereoa  or  property 
of  another  Indian,  is  not  repealed  by  a  treaty 
which  provides  that  if  t)ad  men  among  ihe  lodians 
shall  commit  a  wrong  or  depredation  upon  the  per- 
son or  property  of  any  one,  white,  black,  or  Indian, 
he  shall  be  delivered  up  to  be  pu Dished.  Ex  parte 
Crow  Dog.  109  U.  S.  566, 27  L.  ed.  1030.  , 

The  exception  in  the  Act  of  1884  to  preserve  the 
peace  of  the  frontier,  which  provided  that  the  Act 
should  not  extend  to  crimes  committed  by  one 
Indian  against  the  person  or  property  of  another 
Indian,  does  not  apply  in  case  of  a  white  man  who 
at  mature  age  was  adopted  Into  an  Indian  tribe. 
United  States  v.  Rogers,  46  U.  B.  4  How.  5d7,  11  L. 
ed.  110& 

But  it  was  held  that  congress  has  power  to  pass 
laws  punishing  Indiana  for  the  commission  of 
crimes.  United  States  v.  Cha-to-kah-na-pe-sba, 
Hempst.  27. 

And  in  1885  congress  assumed  that  Jurisdiction 
and  the  Supreme  Court  of  the  United  States  held 
that  the  Act  of  Congress  (March  8, 1885)  giving  ter- 
ritorial courts  Jurisdiction  over  crimes  committed 
by  Indians  within  the  limits  of  the  territory,  and 
giving  United  States  courts  Jurisdiction  over  crimes 
committed  by  Indians  on  reservations  within  the 
states,  although  committed  against  other  Indians 
of  the  same  tribe,  is  constitutional.  United  States 
V.  Kagama«  118  U.  S.  877.  80  L.  ed.  229. 

That  deciMon  abrogated  much  of  the  learning 
which  is  Indicated  above  as  to  the  rights  of  states 
over  Indian  reservations  when  no  restrictions  upon 
such  rights  are  contained  in  the  acts  admitting 
them  into  the  Union.  After  referring  to  the  im- 
plied limitation  upon  the  power  uf  the  states 
which  arises  from  the  fact  that  congress  has  defined 
a  crime  oommitted  within  the  state  and  made  it 
pranlshable  in  the  courts  of  the  United  States  the 
81  L.  a  A. 


court  sajrs  congress  has  done  this  and  can  do  it  witb 
regard  to  aU  olfonses  relating  to  matters  to  whicb 
the  federal  authority  extends.  The  court  then  in* 
quires  into  the  question  of  power  over  the  Indians 
and  concludes  as  follows:  ^'The  power  of  thegeiw 
eral  government  over  these  remnants  of  a  race 
once  powerful,  now  weak  and  diminished  in  num- 
bers, is  necessary  to  their  protection,  as  well  as  to- 
the  safety  of  those  among  whom  they  dwell.  It 
must  exist  in  that  government,  because  it  never 
has.existed  anywhere  else,  because  the  theater  ot 
its  exercise  is  within  the  geographical  limits  of  the 
United  States,  because  it  has  never  been  denied, 
and  because  it  alone  can  enforce  its  laws  on  all  the 
tribes." 

The  United  States  courts  have  Jurisdiction  of  the 
crime  of  murder  oommitted  by  Indians  against 
another  Indian  on  a  reservation  within  a  state,  since 
the"  passage  of  the  Act  of  1885,  March  8.  United 
States  V.  Whaley.  87  Fed.  Jftep.  145. 

The  United  States  courts  have  Jurisdiction  of  the 
offense  of  '"rescue"  committed  by  Indians  or  a  res- 
ervation. United  States  v.  Clapox,  86  Fed.  Rep.^ 
576. 

The  state  has  no  Jurisdiction  of  a  crime  commit- 
ted by  one  Indian  against  another  on  the  reser*.^- 
tion  while  the  tribal  relations  are  maintained. 
State  V.  McKenney,  18  Nev.  182;  Ex  parte  Cross,  2f^ 
Neb.  417. 

There  must  be  a  United  States  statute  deflnin? 
and  prescribing  the  punishment  for  the  offense,  to 
give  the  United  States  courts  Jurisdiction.  United 
States  V.  Terrel.  Hempst.  422. 

Therefore  so  no  United  States  statute  reaches  the 
case  a  member  of  the  Cherokee  nation  committing' 
adultery  within  the  limits  of  its  territory  is  amen- 
able only  to  the  courts  of  the  nation.  £s  parte 
Mayfield,  141  U*  S.  107, 85  L.  ed.  636. 
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«/«,  Dud.  (Ga.)  239;  8taU  v.  FiMr»man, 
8  Yerg.  250;  CaldweU  ▼.  iStoA?,  1  Stew.  &  P. 
(Ala.)  827.  There  are  numerous  cases  bold- 
\ng  that  the  state  has  Jurisdiction  of  crimes 
committed  by  Indians  who  have  abandoned 
their  tribal  relations,  or  by  whites  within 
the  limits  of  a  reserv^ation,  or  by  tribal  In- 
dians outside  the  limits  of  their  reservation ; 
but  these  are  not  in  point.  The  same  is  per- 
haps true  of  cases  where  one  of  the  original 
states  had,  prior  to  the  formation  of  the  gen- 
eral government,  entered  into  treaty  relations 
with  a  tribe  of  Indians  within  their  bound- 
aries, residing  on  a  reservation  set  apart  for 
them  by  the  state  itself.  There  is  no  decision 
of  the  federal  courts  that  a  state  can,  even 
in  the  absence  of  a  restriction  in  a  treaty,  or 
in  the  act  admitting  the  state  into  the  Union, 
extend  its  laws,  either  criminal  or  civil,  over 
tribal  Indians  residing  under  the  care  of  the 
general  government  upon  a  reservation  set 
apart  by  it  for  that  purpose.  It  was  held  in 
Worcester  v.  Georgia^  supra,  that  the  state 
could  not  extend  its  laws,  civil  or  criminal, 
over  the  Cherokee  tribe.  It  is  true  that  the 
decision  was  substantially  placed  on  the 
ground  that  this  would  be  in  conflict  with 
the  terms  of  the  treaty  between  that  tribe  and 
the  United  States;  but  it  must  be  noted  that 
when  that  treaty  was  entered  into  the  Indians 
were  then  living,  not  in  a  territory,  but 
within  an  existing  state  of  the  Union.  Fur- 
ther, there  is  no  authoritative  decision  of  the 
federal  courts  that  congress  may  not  legislate 
in  recrard  to  crimes  committed  by  or  against 
tribaT  Indians  under  the  charge  of  the  gen- 
eral government,  within  the  territorial  limits 


of  a  state,  even  in  the  absence  of  the  reserva- 
tion of  any  such  ri^ht  in  the  act  admitting 
the  state  into  the  Union.  Tliere  are  certain 
(Ueta  of  Justice  McLean  to  that  effect  in  United 
States  V.  Bailey,  1  McLean,  284;  but  the 
question  has  been  conclusively  settled  the 
other  way  (at  least,  as  to  crimes  committed 
within  an  Indian  reservation)  by  the  Supreme 
Court  of  the  United  States  in  United  States 
V.  Kagama,  118  U.  S.  875,  80  L.  ed.  228, 
affirming  the  constitutionality  of  the  Act  of 
March  3,  1885,  (28  U.  8.  Stat,  at  L.  chap. 
841,  §  9.)  That  Act  provides  that  "all  In- 
dians committiD^  against  the  person  or  prop- 
erty of  another  Indian  or  other  person  any 
of  the  following  crimes,  viz.,  murder,  man- 
slaughter, rape,  assault  with  intent  to  kill, 
arson,  burglary,  and  larceny,  within  any 
territory  of  the  United  States,  and  either 
within  or  without  an  Indian  reservation, 
shall  be  subject  therefor  in  the  same  courts 
and  in  the  same  manner,  and  sliall  be  subject 
to  the  same  penalties,  as  are  all  other  persons 
charged  with  the  commission  of  said  crimes, 
respectively.  .  .  .  And  all  such  Indians 
committing  any  of  the  above  crimes  against 
the  person  of  another  Indian  or  other  person 
within  the  boundaries  of  any  state  of  the 
United  States,  and  within  the  limits  of  any 
Indian  reservation,  shall  be  subject  to  the 
same  laws,  held  in  the  same  courts,  and  in 
the  same  manner,  and  subject  to  tiie  same 
penalties,  as  all  other  persons  committing 
any  of  the  above  crimes  within  the  exclusive 
jurisdiction  of  the  United  States."  The  late 
Justice  Miller,  speaking  for  the  court,  after 
pointing  out  that  the  right  of  congress  to 
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Under  U.  S.  Bev.  Stat^  1 146,  the  district  court  in 
a  territory  will  take  Jariadiction  of  a  homicide 
committed  by  an  Indian  on  a  white  man  on  an  In- 
dian reeervatioa  within  the  territory  to  the  ezdu- 
8toa  of  the  territorial  court  United  States  v. 
Monte,  8  N.  M.  126;  United  States  v.  Kan.ffl-4ban. 
ci,  27  Int.  Bev.  Bee  804. 

Tbe  Aot  of  1886  did  not  take  away  the  jurladio- 
tion  of  tbe  United  States  courts  over  crimes  com- 
mitted by  persons  other  than  Indians  upon  Indian 
reservations  within  the  iimits  of  organized  terri- 
tories.   J2c porfe Wilson,  140 U.S. 576, 86  L.  ed. 618. 

Murder  committed  in  a  territory  on  an  Indian 
reservation  Is  within  the  Jurisdiction  of  the  United 
States  courts.  Shapoonmaah  v.  United  States,  1 
Wash.  Terr.  180. 

Bat  for  crimes  committed  by  Indians  within  a 
territory,  suit  most  be  brought  In  a  territorial 
.court.    Be  Gon-Shay-ee,  180  U.  &  843, 82  L.  ed.  978. 

Crimes   eommitted  by  non-trOMl   Indian   or  off 
from  reservation. 

llie  orlmloal  jnrisdiction  of  a  state  extends  to  an 
Indian  residing  within  Its  limits  who  has  no  tribal 
relations.    Peter's  Case,  ?  Johns.  Ow.  84L 

State  courrs  have  jurisdiction  to  try  an  Indian 
for  the  murder  of  another  one,  when  it  does  not 
appear  that  defendant  was  a  member  of  any  tribe 
with  which  the  United  States  had  treated,  and  it 
does  appear  that  he  had  lived  among  the  whites 
fbr  several  years  prior  to  tbe  commission  of  the 
crime.  People  v.  Ketchum,  78  CaL  686;  People  v. 
Turner,  86  Cal.  482. 

When  Indians  are  off  from  their  reservations 
within  the  limitB  of  a  state,  they  are  as  much  sub- 
ject to  the  laws  of  the  state  as  other  persons,  and 
may  be  punished  by  tbe  state  for  orimes  there  com- 
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mltted  against  each  other.    Hunt  v.  State,  4  Kan. 
00. 

Indians  are  amenable  to  state  laws  for  any  crimes 
committed  by  them  against  white  persons  off 
from  their  reservations  and  within  the  tezrltorlal 
limits  of  the  states,  if  there  is  no  valid  statute  of 
congress  or  treaty  to  the  contrary.  State  v.  Sa- 
coo-da-cot  aUas  Yellow  Sun,  1  Abb.  U.  S.  877, 1  DHL 
27L 

But  it  has  also  been  held  that  the  fact  that  the 
crime  was  not  actually  committed  on  a  reserva- 
tion does  not  deprive  the  United  States  of  jurisdic- 
tion.   Re  Captain  Jack,  180  U.  S.  868,  82  L.  ed.  976. 

It  has  been  held  that  if  theft  is  committed  in  the 
Indian  country  and  the  property  carried  into  an 
adjomiog  state,  the  offender  may  be  prosecuted  in 
the  courts  of  that  sute.  Clark  v.  State,  27  Tex. 
App,  406. 

ReQulation  of  commerce, 

Fewer  oases  have  arisen  under  the  commerce 
power  of  congress  than  under  the  jurisdiction 
which  it  has  attempted  to  exercise  over  the  Indian 
country  as  United  States  territory.  As  shown  above 
some  of  the  states  have  held  that  the  power  to  reg- 
ulate commerce  gave  no  jurisdiction  over  crime, 
and  one  federal  court  held  that  the  jurisdiction 
of  the  federal  government  over  the  Indian  terri- 
tory within  a  state  is  limited  to  the  mere  purposes 
of  trade.    United  States  v.  Cisna,  1  McLean,  264. 

It  has  been  held,  however,  that  under  Its  power 
to  regulate  commerce  congress  may  punish  mur- 
der committed  by  a  white  man  against  an  Indian. 
United  States  v.  Martin,  14  Fed.  Rep.  817;  United 
States  V.  Bamhart,  2i  Fed.  Rep.  286. 

Or  by  an  Indian  against  a  white  man  within  an 
Indian  reservation.  Kx  parte  Reynolds,  8  Alb.  L. 
J.  8, 6  Dill.  396.  See  also  United  States  v.  Bridle- 
man,  7  Sawy.  2I&  ,  H.  P.  F. 
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legislate  for  Indians  In  territoriea  could  be 
maintained  merely  upon  the  ownership  and 
exclusive  sovereignty  of  the  United  States  in 
and  over  the  country,  then  proceeds  to  con- 
sider the  second  clause  of  the  statute,  which 
legislates  with  reference  to  Indians  within  a 
state.  After  conceding,  what  is  almost  self- 
evident,  that  the  clause  in  the  constitution 
giving  congress  the  power  to  regulate  com- 
merce with  Indians  would  not  give  it  power 
to  enact  a  system  of  criminal  laws  for  In- 
dians, having  no  relation  to  trade  and  inter- 
course with  them,  and  suggesting  that  t^e 
statute  does  not  interfere  with  the  operation 
of  state  laws  upon  white  people  found  within 
an  Indian  reservation,  and  that  its  effect  is 
confined  to  acts  of  tribal  Indians  committed 
within  the  limits  of  the  reservation,  he  holds 
that  this  legislation  is  within  the  competency 
of  congress,  not  because  the  right  to  enact 
it  had  been  reserved  by  some  treaty,  or  by 
the  act  admitting  a  state  into  the  Union,  but 
upon  the  broad  ground  that  Indians,  while 
preserving  their  tribal  relations,  residing  on 
a  reservation  set  apart  for  them  by  the  United 
States,  are  the  wards  of  the  general  govern- 
ment, and  under  its  protection,  and  as  such 
are  the  subject  of  federal  authority,  over 
which  congress  has  the  same  power  to  legis- 
late within  the  states  as  over  any  other  sub- 
ject of  federal  jurisdiction.  And  if  they  are 
thus  under  the  control  of  congress,  that  con- 
trol must  be  exclusive,  for,  as  suggested  in 
the  case  of  The  Kansas  Indians,  72  U.  B.  5 
Wall.  787,  18  L.  ed.  667,  "from  necessity 
there  can  be  no  divided  authority. "  It  would 
never  do  to  have  both  the  United  States  and 
the  state  legislating  on  the  same  subject.  By 
the  Act  of  1885,  presumably,  congress  has 
enumerated  all  the  acts  which  in  their  judg- 
ment ought  to  be  made  crimes  when  com- 
mitted by  Indians  in  view  of  their  imperfect 
civilization.  For  the  state  to  be  allowed  to 
supplement  this  by  making  every  act  a  crime 
on  their  part  which  would  be  such  if  com- 
mitted by  a  member  of  our  more  highly 
civilized  society  would  be  not  only  inappro- 
priate, but  also  practically  to  arrogate  the 
guardianship  over  those  Indians  which  is 
exclusively  vested  in  the  general  govern- 
ment. Moreover,  it  is  very  evident  that  the 
state  never  intended  to  attempt  to  extend  its 
criminal  laws  over  tribal  Indians  for  acts 
committed  within  a  reservation.  See  Oen. 
Stat.  1878,  chap.  25,  §  1,  and  Penal  Code. 
%  539.  The  exception  among  the  decisions  of 
the  state  courts  on  the  subject  to  which  we 
have  heretofore  alluded  is  the  very  exhaustive 
and  able  opinion  in  Stats  v.  Doxtni^r,  47 
"Wis.  278.  But  with  all  due  deference  to 
that  eminent  court,  it  seems  to  us  that  they 
have  not  given  due  weight  to  the  fact  that 
the  jurisdiction  of  the  federal  government 
over  these  Indian  tribes  rests,  not  upon  the 
ownersliip  of  and  sovereignty  over  the  country 
in  which  they  reside,  but  upon  the  fact  that, 
as  the  wards  of  the  general  government,  they 
are  the  subjects  of  federal  authority  within 
the  states  as  well  as  within  the  territories, — 
a  doctrine  which  the  Supreme  Court  of  the 
United  States  has  developed  and  announced. 
In  the  case  of  United  States  v.  Kagama,  supra, 
much  more  distinctly  than  in  any  deliverance 
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extant  when  StaU  v.  Doxtater  was  under  con- 
sideration, some  fourteen  years  ago. 

This  cause  is  remanded  to  the  court  below, 
with  directions  to  proceed  to  judgment  on  the 
verdict  as  against  the  dejendant  Oampbeil,  im4 
to  discharge  the  d^endant  Belongs^ 


Ashley  C.  MORRILL 

t>. 

LITTLE  FALLS  MANUFACTURING  CO. 

etal.y  Appts. 

( Mian ) 

*l.   If  the  eharter  or  by-laws  of  a  cor- 
poration fix  the  time  and  place  at  whioh 

^Headnotee  by  Mttchxix,  J. 


Nora— TTTkot  constitutes  a  quftrum  for  a  meeting 
of  stockholders. 

In  perhaps  a  larffe  peroentatre  of  the  cases  the 
matter  Is  cootrolled  by  the  freneral  statutes  of  the 
state  or  by  the  charter  or  by-laws  of  the  corpora- 
tion itself.  When  resort  must  be  had  to  the  com- 
mon law  to  determine  the  question,  there  seems  to 
be  nothing  very  closely  resemblinir  the  modem 
business  corporations  to  look  to.  The  rules  can 
be  drawn  only  from  the  corporations  then  existtoar 
which  were  for  the  most  part  educational,  ecclesi- 
astical, or  municipal  corporations. 

In  respect  to  such  cases  the  rule  was  that  in  case 
the  corporators  were  definite  so  that  the  questioo 
of  what  was  a  majority  could  be  easily  determined 
a  majority  must  be  present  to  form  a  quorum  to 
transact  business.  If  the  number  was  Indefinite 
action  could  be  taken  by  those  who  assembled  If 
the  meeting  was  regularly  called.  This  rule  la  ap- 
plied now . 

WTiere  ftumber  indefinite. 

Where  the  corporation  consists  of  an  Indeflnlta 
number— as  of  the  freemen  of  the  borou^rh,  which 
may  legally  change  from  time  to  time— the  general 
mode  of  action  is  for  the  members  to  meet  on 
charter  days  and  the  major  part  who  are  present 
do  the  act.    Kex  v.  Yarlo,  Ciowp.  848. 

Where  the  corporators  are  indefinite,  such  of 
them  as  assemble  pursuant  to  a  reffuiar  call  for  a 
meeting  will  constitute  a  quorum  for  the  transac- 
tion of  business.  Madison  Ave.  Baptist  Ohurch  v. 
OUver  Street  Baptist  Church,  6  Robt.  648. 

The  distinction  \a  between  a  definite  and  an  in- 
definite number,  and  In  the  case  o(  a  church  con- 
gregation, a  majority  of  those  who  come  to  the 
meeting  may  lawfully  act.  Gralg  v.  First  Presby. 
Church  of  Pittsburgh,  88  Pa.  42. 

Where  a  society  or  corporation  is  composed  of  an 
indefinite  number  of  persons,  a  majority  of  those 
who  appear  at  a  regular  meeting  constitute  a  body' 
competent  to  transact  business.  Field  v.  Field,  9 
Wend.  394. 

In  a  levee  company  composed  of  the  owners  of 
all  the  land  in  a  designated  district,  if  the  act  of 
incorporation  does  not  require  a  majority  of  votes 
of  all  the  landowners  to  elect  a  board  of  directors, 
a  majority  of  those  actually  voting  will  be  suflS- 
cient  for  that  purpose.  Columbia  Bottom  Levee 
Co.  V.  Meier,  89  Mo.  63. 

In  People  v.  Twaddell,  18  Hun,  427,  it  seems  to  be 
held  that  attendance  of  a  majority  of  corporators 
of  a  religious  society  1^  necessary  to  a  legal  election 
of  ofBoers,  but  the  reason  of  the  ruling  is  not  given, 
and  the  ruling  Is  not  really  necessary  to  a  decision 
of  the  case  because  a  valid  meeting  to  elect  waa 
subsequently  held. 

There  is  one  distinction  between  the  old  corpora* 
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x«inilar  meetinfts  shall  be  held,  this  to  itself  sufll- 
deat  Dotioe  to  stookholders,  aod  no  further  no- 
tice is  neoeseary. 

t.  Unless  otherwise  provided  in  the  chart- 
er or  by-laws  of  an  iocorporation,  such  of  the 
stookholders  as  actually  assemble  at  a  properly 
conTeoed  meetluff,  whether  one  or  more,  and 
although  a  minority  of  the  whole  number,  and 
xepiesentinff  only  a  minority  of  the  stock,  con- 
stitute a  quorum  for  the  transaction  of  busi- 
ness. The  distinction  in  that  regard  pointed  out 
between  a  corporate  act  to  be  done  by  a  select 
and  definite  body,  as  by  a  board  of  directors  or 
trustees,  and  one  to  be  performed  by  the  constit- 
uent members  of  the  corporation. 

8.  Where  »  party  seeks  reUef  on  the 
eround  of  firand  more  than  six  years  after 
the  oommission  of  the  act  constituting  the  alleged 
fraud,  he  must  allege  and  prove  that  the  facta 


were  not  discovered  until  within  six  years  before 
the  commencement  of  the  action. 

4.  If  a  eonveyanee  was  in  fact  the  deed 
of  a  oorporation»  but  voidable  because  of 
fraud,  if  stockholders  desire  to  have  it  set  aside 
on  that  ground,  they  must  allege  the  facts  con- 
stituting the  alleged  fraud,  aod  ask  the  appro- 
priate relief;  they  cannot  prove  the  fraud  under 
a  mere  denial  of  the  execution  of  the  deed  by 
the  corporation. 

6.  Where  stock  is  transferable  only  on 
the  books  of  the  corporation,  the  person 
in  whose  name  the  stock  stands  on  such  books  is 
entitled  to  vote  it,  and  the  books  of  the  company 
are  conclusive  upon  the  question  as  to  who  is  en- 
titled to  vote  stock  legally  issued. 

6«  Certain  flndin^^  Itdd^  not  J  ustlfled  by  the 
evidence. 


tions  and  the  present  ones.  Then  the  constituent 
members  were  usually  definite  and  if  the  act  was 
to  be  done  by  them  a  majority  must  be  present. 

Thus  if  the  act  to  be  done  be  referred  to  the  con- 
stituent members  of  the  corporation,  nothing  can 
be  done  but  by  a  majority  of  them;  but  where  the 
thing  is  Builered  to  be  done  by  the  commonalty 
there  a  majority  of  those  who  are  present  (all  being 
summoned)  will  determine  and  bind  the  rest.  Beg. 
V.  Lock,  M.  6  Ann.  a  B:  6  Vin.  Abr.  289. 

Now  the  constituent  members  are  either  indefi- 
nite or  soon  become  so,  so  that  if  the  act  is  to  be 
performed  by  the  constituent  members  a  majority 
of  those  who  appear  may  sot.  JI2xi>arteWllloocks, 
TCOW.4IB. 

Where  number  is  deHnUe, 

There  must  be  a  majority  of  the  definite  number 
lo  do  the  act.   Bex  v.  Devonshire,  1  Bam.  &  C.  ttOQ. 

When  the  charter  is  granted  to  a  mayor,  clerk, 
and  a  certain  number  of  burgesses  a  majority  of  all 
must  be  present  in  order  to  elect.  Bex  v.  Bell- 
Unger,  4  T.  B.  810. 

If  a  church  corporation  consists  of  twelve  canons 
and  a  dean,  making  thirteen  in  all,  there  must  be 
preaeat  at  least  seven  to  make  a  valid  quorum  to 
do  businesn,  unless  the  presumption  arise  from  the 
fact  that  business  has  been  done  from  time  to  time 
\fy  a  less  number,  that  the  original  charter  gave  a 
lesB  number  power  to  transact  the  business.  Has- 
card  V.  Somany,  Freem.  Ch.  604;  6  Vin.  Abr.  200. 

So  if  the  election  is  to  be  by  a  definite  and  an  in- 
definite body,  a  majority  of  the  definite  body  must 
be  present.   Bex  v.  Bower,  1  Bam.  &  C.  4S2. 

And  if  it  is  to  be  by  a  majority  of  each  of  two 
definite  bodies,  a  majority  of  the  combined  body  is 
not  aufllcient  unless  there  be  present  a  majority  of 
each.  Bex  v.  May,  4  Bam.  ft  Ad.  848;  Bex  v.  Miller, 
•  T.  R.268. 

Hence  if  one  of  the  integral  parts  is  reduced  be- 
low the  necessary  number,  there  can  be  no  action. 
Bex  V.  Morris,  4  Bast,  17;  Bex  v.  Pasmore,  3  T.  B.  190. 

Where  the  "  stock  "  votee. 

In  moat  of  the  modem  corporations  the  share  of 
stock,  rather  than  the  stockholder  is  the  unit  for 
voting.  And  a  single  stockholder  if  owning  a  ma- 
jority of  the  shares  counts  more  than  all  the  others 
combined. 

Bo  that  the  owner  of  a  majority  of  stock  may 
oontrol  the  action  of  the  company  by  the  election 
of  oflloera  Hopkins  v.  Boseclare  Lead  Co.  72  111. 
K3. 

Under  such  circumstances  it  would  seem  that  the 
voters  of  a  business  corporation  are  always  a  defi- 
nite numbco*  determined  by  the  number  of  shares 
of  stock,  and  that  therefore  the  rule  would  be  ap- 
pUeabla  that  In  all  cases  where  an  act  is  to  be  done 
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by  a  corporate  body  and  the  number  is  definite,  a 
majority  of  the  whole  number  is  necessary  to  con- 
stitute a  legal  meeting.  Lockwood  v.  Mechanics 
Nat.  Bank,  9  a  1. 806, 11  Am.  Bep.  258. 

But  that  ground  does  not  seem  to  have  been  def- 
initely taken,  and  in  one  case  at  lea&t  there  is  a 
strong  leaning  the  other  way.  Thus  it  has  been 
intimated,  that  the  holders  of  a  minority  of  the 
stock  of  a  corporation  may  lawfully  elect  directors, 
although  they  have  procured  an  Injunction  from 
a  court  of  competent  jurisdiction  restraining  the 
holders  of  a  majority  of  the  stock  from  voting. 
Brown  v.  Pacific  MaU  8.  S.  Ck).  5  Blatohf.  625. 

And  Morrill  v.  Little  Falls  Mfg.  Co.  expressly 
holds  the  other  way  without  making  any  rtistinis- 
tion  between  the  indefinite  stockholders  and  tli« 
definite  stock  which  actually  determines  the  nuni- 
ber  of  votes  to  be  cast. 

Preeumption  as  to  quorvm. 

The  presumption  is,  in  the  absence  of  evidence  lo 
the  contrary,  that  the  number  required  by  the  bir- 
laws  were  present  at  a  meeting  where  business  wiis 
transacted.  Citizens  Mut.  F.  Ins.  Ck>.  v.  Sortwell, 
8  Allen,  217. 

Where  the  charter  requires  two  thirds  of  the 
corporators  to  be  present  to  transact  business,  an 
entry  In  the  minutes  that  the  corporators  met  is 
suffideot  to  show  prima  facie  that  two  thirds  were 
present.  Com.  v.  Woepier,  8  Serg.  &  B.  28,  8  Am. 
Dec  628. 

ModiUMtUme  by  statute  or  by  law. 

In  North  Dakota  the  statutes  require  a  vote  of 
stockholders  representing  a  majority  of  the  sub- 
scribed capital  stock,  to  elect  directors.  Be  Argus 
Printing  Co.  12  L.  B.  A.  781, 1  N.  Dak.  484. 

Where  the  capital  stock  is  divided  into  400  shaPts 
and  a  by-law  provides  that  no  business  shall  1)e 
transacted  at  a  stockholders*  meeting  unless  a  ma- 
jority of  the  stock  is  represented.  201  shares  must 
be  re]>resented  at  the  ifieeting  before  business  can 
be  transacted,  although  the  whole  number  of  shares 
are  not  subscribed  for.  Ellsworth  Woolen  Mfg. 
Co.  V.  Faunce,  79  Me.  440. 

If  the  charter  directs  that  the  election  shall  be  by 
a  majority  of  the  body,  a  less  number  could  not 
elect.  Bex  v.  Monday,  Cowp.  587;  Rex  v.  Gnmes,  6 
Burr.  2608. 

Where  the  charter  speaks  of  a  "meeting"  of 
stockholders  it  has  been  held  that  although  owning 
a  majority  of  the  stock,  one  shareholder  cannot 
constitute  a  meeting.  Sharpe  v.  Dawes,  46  L.  J.  Q. 
B.104. 

For  quorums  generally,  see  note  to  Lawrence  v. 
Ingersoll  (Tenn.)  6  L.  B.  A.  808. 

H.  P.  F. 
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APPEAL  b^  defeodants  from  a  Judgment  of 
the  District  Court  for  Morrison  County  In 
favor  of  plaintiff  in  an  action  lo  determine 
adverse  claims  lo  real  estate.    Reversed, 
The  facts  are  stated  in  the  opinion. 
Mr.  W.  F.  Bailey  for  appellants. 
Messrn.  Taylor*  Calhoun  A  Rhodes  for 
respondent. 

Mitchell* «/.,  delivered  the  opinion  of  the 
court: 

This  was  the  ordinary  statutorv  action  to 
determine  adverse  claims  to  real  property, 
the  plaintiff  alleging  generally  that  he  was 
the  owner  in  fee  and  in  possession,  and  that 
the  defendanta  claimed  some  interest  adverse 
to  him.  BuUen  and  Mayhew,  as  stock- 
holders, were  admitted  to  defend  on  behalf 
of  tiie  defendant  corporation,  for  reasons  as- 
signed when  the  case  was  here  on  a  former 
appeal.  46  Minn.  260.  Their  answer,  in 
brief,  is  that  the  corporation  is  the  owner  of 
property  in  controversy ;  that  the  interest 
claimed,  by  plaintiff  is  by  virtue  of  a  deed 
purporting  to  have  been  executed  by  the  cor- 
poration to  one  Eustis  on  July  11,  1882,  and 
recorded  June  18,  18S8,  which  deed  they  at- 
tack on  two  grounds :  (1)  That  the  party  by 
whom  it  was  executed  was  not  an  officer  of 
the  corporation,  and  had  no  authority  to  ex- 
ecute conveyances  in  its  behalf;  and  (2)  that 
it  was  executed  without  consideration,  for 
the  purpose  of  defrauding  the  corporation 
out  of  the  property.  On  the  first  ground,  if 
established,  the  deed  would,  of  course,  be 
absolutely  void ;  on  the  second  ground,  it 
would  be  voidable  only.  Upon  the  trial  it 
was  admitted  that  all  the  property  in  dis- 

Eute,  except  one  tract  called  the  **  Hayes 
and,"  formerly  belonged  to  the  corporation  ; 
hence  the  plaintiff  had  to  deraign  his  title 
from  that  source.  For  that  purpose,  in  ad- 
dition to  the  deed  or  deeds  executed  in  1882, 
(and  which  it  appears  did  oot  cover  all  the 

Sroperty,)  the  plaintiff  introduced  in  evi- 
ence:  (1)  Sundry  conveyance  purporting 
to  have  been  executed  in  1886  and  1887,  by 
or  on  behalf  of  the  corporation,  to  various 
parties  to  whose  rights  he  had  succeeded  by 
mesne  conveyance ;  (2)  the  records  of  various 
sales  on  execution  to  one  Herrick,  (to  whose 
rights  he  had  also  succeeded,)  on  judgments 
against  the  defendant  corporation,  and  which 
have  been  subject  of  much  litigation  in  this 
court.  See  Herrick  v.  Ammerman,  82  Minn. 
544 ;  Herrick  v.  ChurcJiil},  85  Minn.  818  ;  Her- 
rick V.  Morrill,  87  Minn.  250.  The  attorneys 
have  stipulated  into  this  case  the  record  in 
the  case  last  cited,  but  we  do  not  feel  called 
upon  to  wade  through  it,  to  ascertain  which 
of  these  execution  sales  were  valid,  or  what 
part  of  the  property  they  covered,  even  if  the 
record  contained  (which  is  doubtful)  the 
data  from  which  these  facts  could  be  ascer- 
tained. All  we  deem  necessary  to  consider, 
for  the  purpose  of  a  determination  of  this 
appeal,  are  the  conveyances  purporting  to 
have  been  made  by  the  corporation  to  plain- 
tiff's grantors  in  1882  and  in  1886  and  1887, 
upon  which  alone  the  court  below  seems  to 
have  based  its  decision  in  favor  of  the  plain- 
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tiff.  To  a  full  understanding  of  the  case,  it 
is  necessary  to  refer  briefly  to  the  history  of 
the  Little  Falls  Manufacturing  Company.  It 
was  a  corporation  organized  in  1856,  under  a 
special  charter,  (Laws  1856,  chap.  188,)  with 
power  to  adopt  by-laws  determining  the 
amount  of  its  capital  stock,  and  providing 
for  the  transfer  thereof.  It  was  made  tho 
duty  of  the  president,  under  the  authority  of 
the  by-laws,  or  under  the  direction  of  a  ma- 
jority of  the  directors,  to  execute  convey- 
ances, etc.,  in  behalf  of  the  corporation. 
The  corporation  adopted  by-laws,  which 
provided,  among  other  things,  that  the  shares 
of  stock  should  be  transferable  only  on  the 
books  of  the  company  at  Little  Falls,  in 
person  or  by  attorney,  legally  authorized,  in 
presence  of  the  president  or  secretary,  on 
surrender  of  the  certificate  of  stock,  and  that 
the  secretary  should  certify  on  the  certificate 
that  the  transfer  had  been  made.  They  also 
provided  that  the  directors  should  be  elected 
at  the  office  of  the  company  at  Little  Falls, 
either  in  person  or  by  proxy,  on  the  second 
Monday  of  August  in  each  year,  all  votes  to 
be  given  in  proportion  to  the  amount  of  stock. 
There  was  nothing  in  the  by-laws  requiring 
any  notice  to  be  given  of  this  annual  meet- 
ing The  company  acquired  a  considerable 
amount  of  real  estate  in  or  near  what  is  now 
Little  Falls,  and  continued  in  business,  or 
at  least  kept  up  its  organization,  until  1864, 
by  which  time  it  seems  to  have  become 
hopelessly  insolvent,  its  business  wholly 
abandoned,  and  the  organization  practically 
defunct,  without  any  effort  on  part  of  any 
of  the  stockholders  to  revive  it,  or  to  look 
after  its  property,  until  1881, — a  period  of 
about  seventeen  years.  In  the  mean  time 
plaintiff,  who  as  yet  had  no  connection  with 
the  company,  had  been  attempting  to  acquire 
title  to  its  lands  through  tax  titles,  and 
through  the  Herrick  execution  sales.  Fi- 
nally, in  1881,  and  at  the  sugeestion  of 
plaintiff,  one  Thayer,   for  himself  and   as 

Eroxy  for  certain  other  stockholders,  went  to 
ittle  Falls,  on  the  second  Monday  of 
August,  (the  time  and  place  fixed  by  the  by- 
laws for  the  annual  meeting,)  and  cast  the 
votes  of  himself  and  those  for  whom  he  was 
proxy  for  a  board  of  directors.  Thayer  was 
the  only  person  present  at  the  meeting.  The 
same  thing  was  done  on  tlie  second  Monday 
of  August,  1882,  by  one  Tomlinson,  who  was 
the  only  stockholder  who  was  personally 
present.  During  these  years  Thayer  acted  as 
president  of  the  company,  and,  as  such,  in 
j^une,  1882,  executed  in  its  behalf  the  deeds 
to  Eustis  already  referred  to.  In  June,  1883, 
a  special  meeting  was  called,  when,  for  the 
first  time,  the  appellants  Bullen  and  Mayhew 
appeared  on  the  scene  ;  but,  as  the  regularity 
of  this  meeting  is  not  here  involved,  it  may 
be  passed  over  without  consideration.  At 
the  annual  meetins^  on  the  second  Monday  of 
August,  1888,  a  large  number  of  stockholders 
were  present,  either  in  person  or  by  proxy 
and  were  divided  into  two  parties,  respect- 
ively know  as  the  "Morrill  Faction"  and 
the  ** Bullen  Faction,"  each  desirous  of  ob- 
taining control  of  the  corporate  organization. 
Disputes  having  arisen  among  them  as  to  the 
right  to  vote  certain  shares  of  stock,    the 


1803. 


MOBBILL  y.  LiTTLB  FaLUI  MAHUFAGTUBUia  (JO« 


i7r 


meeting  ylrtuallT  di Tided  into  two,  each 
■mnining  to  hold  an  election,  and  each  de- 
elaring  a  different  set  of  men  elected  as  di- 
rectors.  These  two  rival  orgaDizat'ons  have 
been  contiDued  ever  since,  each  claiming  to 
repr^ent  the  corporation.  It  was  the  presi- 
dent elected  by  the  Morrill  directors  who  ex- 
ecuted the  deeds  of  1886  and  1887,  under 
which  plaintiff  in  part  claims  title.  These 
deeds  were  executed  and  recorded  before  the 
appellants  interposed  their  answer,  but  thej 
entirely  ignorea  them*  and  aslied  no  relief 
as  to  them. 

As  affecting  the  validity  of  the  deeds  ex- 
ecuted in  18S,  in  behalf  of  the  corporation, 
by  Thaver  as  president,  the  appellants  assail 
the  finding  of  the  court  as  to  the  election  of 
directors  in  August,  1881.  The  grounds  of 
objection  are:  First,  that  no  notice  was 
given,  of  the  meeting;  and,  second,  that  it 
required  a  majority  of  the  sliares  of  stock  to 
•constitute  a  quorum  to  hold  a  meeting,  or, 
in  any  eyent,  that  one  person  could  not  hold 
a  meeting ;  that  at  least  two  persons  are  nec- 
essary to  constitute  a  corporate  meeting. 

As  to  the  first  point,  all  that  is  necessary 
to  say  is  that  the  by-laws  fixed  the  time  and 
place  of  holding  the  meeting,  and  neither 
the  charter  nor  the  by-laws  required  any 
notice  to  be  given,  under  sucii  circum- 
stances, the  rule  is  that  the  by-la«vs  them- 
selves are  suiScient  notice  to  all  the  stock- 
holders, and  no  further  notice  is  necessary. 
1  Morawetz,  Priv.  Corp.  §  4T9. 

The  second  objection  is  equally  untenable. 
Where  the  charter  and  by-laws  of  a  corpora- 
tion are  silent  on  the  subject,  the  common- 
law  rule  is  that  such  of  the  shareholders  as 
actually  assemble  at  a  properly  convened 
meeting,  although  a  minority  of  the  whole 
number,  and  representing  only  a  minority 
of  the  stock,  constitute  a  quorum  for  the 
transaction  of  business,  and  may  express  the 
corporate  will,  and  the  body  will  be  bound 
by  their  acts.  Cook,  Stock  &  Stockholders, 
^4  607,  623 ;  8  Kent,  Com.  293 :  Morawetz, 
Priv.  Corp.  §  476;  Oraig  v.  Firti  Pretby. 
ChuTth  oi  FiiUburgh,  88  Pa.  42 ;  iZea?  v.  Varlo, 
Cowp.  248;  (HuiMa  Bottom  Lews  Co.  v. 
Mei^,  89  Mo.  58 ;  Est  payte  Willcock9,  7  Cow. 
402 ;  FMd  v.  Field,  9  Wend.  895. 

The  contention  of  appellants  that  this  rule 
applies  only  to  such  organizations  as  towns, 
churches,  and  the  like,  and  not  to  stock  cor- 
porations, finds  no  support  either  in  reason  or 
authority.  The  correct  distinction  is  be- 
tween a  corporate  act  to  be  done  by  a  select 
body,  of  a  definite  number,  as,  for  example, 
a  board  of  directors  or  trustees,  and  one  to 
be  performed  by  the  constituent  members  of 
the  corporation.  In  the  latter  case  a  major! ty 
of  those  who  appear  may  act.  This  distinc- 
tion is  clearly  made  in  several  of  the  cases 
above  cited,  and  also  in  the  leading  case  uf 
Bex  V.  Bdlringer,  4  T.  R.  810.  As  was  said 
bv  Lord  Mansfield  in  Bex  v.  Yarlo^  supra: 
*^lt  is  in  the  nature  of  all  corporations  to  do 
corporate  acts ;  and,  when  the  power  of  do- 
ing them  is  not  specially  delegated  to  a  par- 
ticular number,  the  general  mode  is  for  the 
members  to  meet  on  the  charter  days,  and  the 
major  part  who  are  present  to  do  the  act. 
But,  when  there  is  a  select  body,  it  is  a  dif- 
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ferent  thing,  for  then  it  is  a  special  appoint* 
menf  And,  this  being  so,  it  is  immaterial 
whether  the  number  present  is  only  one  or 
more  than  one.  It  was  held  in  Sha/rpe  v. 
Dawes,  46  L.  J.  Q.  B.  104,  followed  re- 
luctantly in  another  case,  that  one  person 
cannot  constitute  a  quorum ;  that  at  least  two 
persons  are  necessary  to  hold  a  corporate 
meeting ;  but  this  decision  is  based  upon  a 
narrow  lexicographical  definition  of  the  word 
**  meeting, "  as  the  coming  together  of  two  or 
more  persons,  —a  reason  Uiat  does  not  com- 
mend itself  to  our  judgment.  Therefore,  in 
our  opinion,  the  court  was  justified  in  hold- 
ing that  the  election  of  directors  in  1881  was 
regular;  and  it  follows  that  the  deeds  ex- 
ecuted in  1882  by  Thayer,  the  president 
elected  by  them,  were  tlie  deeds  of  the  cor- 
poration. If,  however,  they  were  made  in 
fraud  of  the  rights  of  stockholders,  the^  wers 
voidable  at  their  suit  seasonably  instituted. 
Such  action  would  have  to  be  commenced 
within  six  years  after  the  discovery  by  tlis 
aggrieved  party  of  the  fucts  constituting  ths 
fraud.  Oen.  Stat.  1878,  chap.  66,  §  6,  subd. 
6.  But,  if  the  acts  constituting  the  fraud 
were  committed  more  than  six  years  before 
the  commencement  of  the  suit,  the  party  must 
allege  and  preve  that  the^e  facts  were  not  dis-' 
covered  until  within  six  years.  Humphrey 
V.  Carpenter,  89  Minn.  115.  The  same  ruls 
would  apply  where,  as  in  this  case,  the  de- 
fendant, in  his  answer,  seeks  the  afi9rmative 
relief  of  having  the  voidable  instrument  set 
aside  on  the  ground  of  fraud.  In  this  case, 
although  more  than  six  ^ea»  had  elapsed, 
there  is  not  a  word  of  evidence  as  to  when 
appellants  discovered  the  facts.  For  any- 
thing that  appeara,  they,  and  every  otlier 
stockholder,  might  have  had  full  knowledge 
of  all  the  facts  connected  with  the  transac- 
tion the  very  day  on  which  the  deeds  were 
executed.  The  result  is  that  the  appellants 
were  not  entitled  to  any  relief  as  to  the  deeds 
of  1882. 

2.  We  now  come  to  the  deeds  of  1886  and 
1887.  As  already  stated,  the  answer  is  silent 
as  to  these  deeds.  If  thev  were  the  deeds  of 
the  corporation,  but  voidable  on  the  ground 
of  fraud,  it  was  incumbent  on  appellants,  if 
they  d(*sired  to  have  them  set  aside  on  that 
ground,  to  allege  the  facts  constituting  the 
fraud,  and  ask  for  the  appropriate  relief.  Kot 
having  done  so,  the  only  question  open  to 
them  is  whether  or  not  the  conveyances  were 
the  deeds  of  the  corporation.  This  depends 
on  whether  the  person  who  executed  them 
was  president  of  the  corporation, — a  question 
whicm,  in  turn,  depends  on  who  were  elected 
directors  at  the  annual  meeting  in  August, 
1883.  There  is  no  question  of  de  facto,  as 
distinguished  from  dejure,  officers  involved. 
Neither  set  of  directors  was  in  possession  of 
the  ofiice  more  than  the  other.  In  fact,  there 
appears  to  have  been  nothing  to  take  posses- 
sion of.  The  Bull  en  directi»rs  never  per- 
formed any  corporate  act,  and  the  Morrill 
directors  never  performed  any,  except  to  ex- 
ecute these  deeds ;  and  the  possession  of  such 
fragments  of  corporate  records  as  were  still 
in  existence  seems  to  Lave  been  pretty  equally 
divided  between  them.  Hence  the  mattei 
reduces  itself  down  to  the  simple  question^ 
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Which  set  were  the  d6  juT$  directors?  The 
eyidence  on  this  point  is  extremely  yague 
and  unsatisfactory.  Each  party  relies  mainly 
upon  the  record  of  the  annual  meeting  made 
by  itself.  But  this  is  merely  working  in  a 
circle.  If  it  was  once  eRtablished  that  one 
party  was  regular,  and  represented  the  cor- 
poration, then,  of  course,  the  records  kept 
by  it  would  be  evidence  of  the  corporate  ac- 
tion. But  it  has  to  be  first  determined  which 
party  represented  the  corporation,  and  on  that 
question  neither  party  cx)uld  manufacture 
evidence  for  itself  by  making  up  a  pretended 
corporate  record.  As  might  be  expected  in 
tlie  case  of  a  corporation  oigauized  at  so  early 
a  date,  and  which  had  been  practically  de- 
funct for  so  many  years,  the  evidence  as  to 
how  much  stock  was  out,  and  who  owned  it, 
is  exceedingly  meager,  as  well  as  obscure. 
About  the  only  tangible  evidence  on  the  sub- 
ject which  we  can  find  is  "Book  No.  6,"  in- 
troduced by  the  defendants,  which  appears 
tc  have  been  the  company's  record  of  stock 
issued,  and  when  and  to  whom  issued  or 
transferred.  It  appears  that,  accord i  ng  to  the 
by-laws,  stock  was  transferable  only  on  the 
books  of  the  corporation.  This  provision  is 
for  the  protection  and  benefit  of  the  corpora- 
tion, so  that  it  may  know  with  whom  to  deal 
as  stockholders,  and  who  have  a  right  to  vote 
as  such ;  and,  as  against  the  corporation,  a 
transfer  of  stock  is  ineffectual  until  made  on 
the  books  of  the  company.  The  general  and 
better  rule  is  that  the  person  in  whose  name 
stock  stands  on  the  books  is  entitled  to  vote 
it ;  that  the  books  of  the  company  are  con- 
clusive  upon  the  inspectors  as  to  who  are  en- 
titled to  vote ;  and  that  neither  inspectors  nor 
stockholders  can  successfully  dispute  the 
right  of  any  one  to  vote  who  appears  by  the 
company's  books  to  be  the  holder  of  stock 
legally  issued.  Upon  any  other  rule  it  would 
never  be  known  who  were  entitled  to  vote 
until  the  courts  had  settled  the  disnute.  A 
person  who  has  purchased  stock,  and  who  de- 
sires to  be  recognized  as  a  stockholder,  for  the 
purpose  of  voting,  must  secure  such  a  stand- 
ing by  having  the  transfer  recorded  upon 
the  books.  If  the  transfer  is  not  duly  made 
upon  request,  he  has,  as  his  remedy,  to  com- 
pel it  to  be  made.  Cook,  Stock  &  Stock- 
holders, §  611 ;  Peoj>le  v.  Robinson,  64  Cal. 
873 ;  Downing  v.  Potts,  23  N.  J.  L.  66 ;  State 
V.  Ftrris,  42  Conn.  560 ;  New  York  dk  K.  H. 
JR.  Co.  V.  Schuyler,  84  N.  Y.  80;  Baiik  of 
Commerce's  App.  78  Pa.  59;  Hoppin  v.  ^wf- 
pim,  9  R.  I.  518,  11  Am.  Rep.  291 ;  Be  St. 
Lawrence  S.  B.  Go.  44  N.  J.  L.  529. 

Upon  examination  of  the  record  in  this 
case,  we  fail  to  find  any  competent  evidence 
that  the  Morrill  directors  received  a  ma- 
jority of  the  legal  votes  cast  at  the  meeting 
of  1888.  Out  of  811  votes  claimed  to  have 
been  cast  for  them,  297  were  cast  by  Morrill 
himself,  but  there  is  no  evidence  that  any 
such  amount  of  stock  stood  in  his  name  on 
the  stock  or  transfer  books  of  the  company. 
The  main  dispute  seems  to  have  been  as  to 
who  was  entitled  to  vote  the  so-called  **Bab- 
bett  Stock,  **  but  none  of  this  stock  had  been 
transferred  to  Morrill  on  the  books  of  the 
company,  and  we  have  been  unable  to  dis- 
cover any  evidence  that  he  was  even  the  equi- 
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table  owner  of  it  The  burden  was  on  plain- 
tiff to  prove  the  election  of  the  officers  througl^ 
whose  deeds  he  claims  title,  and  this  he  1^ 
failed  to  do.  This  goes  to  the  validity  of 
the  deeds  of  1886  and  1887,  upon  which,  ii» 
part  at  least,  the  court  below  based  its  decis- 
ion in  favor  of  plaintiff.  We  are  not  able 
to  determine  from  the  record  as  to  how  mucb 
or  to  what  portions  of  the  property  in  con- 
trovery  plaintiff's  title  depends  on  these- 
deeds. 

Judgment  refiersed,  and  new  trial  ordered. 

Vanderbarfi^ht  J,,  absent,  took  no  part. 


Henry  E.  HASTINGS,  Appi.^ 

V. 

A.  J.  W.  THOMPSON.  Beept. 


(- 


.Minn.. 
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<The  flkct  that  an  Instmnieiit  fin*  the  pay* 
ment  of  a  specille  siim  of  mooey  is  made' 
payable*with  cnrrent  ezehaag^  on  a 

place  other  than  the  place  of  payment  does  not 
prevent  its  being  a  promiasorj  note. 

(July  14, 1898.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Dakota  County  in 
favor  of  defendant  io  an  action  to  recover  the 
amount  alleged  to  be  due  on  a  promissory  note. 
BewrseU. 

The  facts  are  stated  in  the  opinion. 

Mr,  ISL.  V.  Rutherford,  for  appellant: 

The  provision  in  the  notes  for  the  payment 
of  exchange  did  not  deprive  -them  of  their 
negotiability. 

fymith  V.  Kendall,  9  Mich.  242;  Johnson  v. 
IHtbie,  16  Mich.  286;  Morgan  v.  Edtoards,  5a 
Wis.  609,  40  Am.  Rep.  781;  Leggeti  v.  Jones, 
to  Wis.  85:  Bradley  v.  LiU,  4  Biss.  478;  Dan. 
Neir.  Inst.  §§  54,  54a/  Tiedeman,  Com.  Paper^ 
§28a. 

These  notes  are  payable  in  St.  Paul,  where 
they  are  also  executed,  and  the  provision  for 
exchange  may  be  for  that  reason  rejected  aa 
surplusage. 

Dan.  Keg.  Inst,  g  54;  Christian  County  Bar»k 
V.  Goode,  44  Mo.  App.  129. 

Messrs,  Stringier  A  Seymoar»  for  re- 
spondent: 

It  is  very  desirable  that  on  such  questioDS  the 
state  courts  should  conform  to  the  doctrine  of 
the  federal  courts. 

National  Bank  of  Commerce  v.  Cliteago,  B. 
&  N.  E.  Go.  9  L.  R.  A.  268,  44  Minn.  224, 
285. 

The  rule  has  twice  been  announced  in  thia 
circuit  by  the  federal  courts  that  a  stipulation 
in  a  note  to  pay  the  sum  named  therein  with 
exchange  on  New  York  renders  the  same  non- 
negotiable. 

Windsor  Sav.  Bank  ▼.  MeMahan,  88  Fed. 

*Headnote  by  MitohblIj,  J. 


Note.— The  effect  of  a  clause  providlofir  for  ex* 
change  upon  the  negotiability  of  a  promissory  note 
Is  very  fully  presented  in  the  at>ove  case,  which  dis- 
approves of  the  strict  doctrine  adopted  in  perbape 
a  majority  of  the  former  < 
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Rep.  288;  HughiU  v.  Johmon,  88  Fed.  Rep. 
665. 

The  following  autborities  hold  that  a  provis- 
ion for  exchange  in  a  pronods&ory  note  renders 
the  same  non-negotiable. 

Wtndtor  8av.  Bank  y.  McMahon  and  Hugh- 
km  y.  Johnson,  ntpra;  FitzharrU  v.  Leggatt^ 
10  Mo.  App.  528;  Lorn  v.  Bliss,  24  IlL  168; 
Buudl  y.  Ruuell,  1  McArtb.  263;  Read  y. 
McNulty,  12  Rich.  L.  445;  Carroll  County  Sav. 
Bank  y.  Strother,  28  3.  C.  504,  518;  PhUadd- 
phiaBankv.yewkirk,  2  Miles,  442;  Palmer  y, 
Fahnestoek,  9  U.  C.  C.  P.  172;  Saxton  y.  SU- 
9enmm,  28  U.  0.  0.  P.  608. 

The  provision  for  exchange  can  only  be  re- 
jected as  surplusage,  where  the  note  *'is  pa^- 
aUe  with  exchange,  at  the  place  where  it  is 
drawn,  and  is  to  be  discharged,  and  there  is  no 
rate  of  exchange  connected  with  iu" 

&11  y.  Todd,  29  111.  101. 

Mitchellt  J.  9  delivered  the  opinion  of  the 
court: 

The  only  point  raised  on  this  appeal  is 
whether  the  instruments  sued  on  are  promis- 
sory notes,  for,  if  they  are,  they  are  unques- 
tionably negotiable  under  the  law -merchant. 
They  are  promises  to  pay  specified  sums  of 
money  in  St.  Paul,  "with  current  exchange  on 
New  York  city;"  and  the  only  question  is 
whether  this  provision  as  to  exchange  renders 
the  sums  required  to  discharge  them  uncertain,  i 
within  the  meaning  of  the  familiar  rule  that 
one  of  the  essential  qualities  of  a  promissory 
note  is  that  the  amount  to  be  paid  must  be  fixed 
and  certain,  and  not  contingent.  In  the  defl- 
nitiona  of  a  promissory  note  or  bill  of  exchange 
it  ia  generally,  if  not  always,  stated  that  the 
amount  necessary  to  discharge  it  must  be  as- 
certainable from  the  face  of  the  paper  itself, 
without  having  to  refer  to  anjr  extrinsic  evi- 
dence. Construing  this  definition  literally,  it 
must  be  admitted  that  the  instruments  in  ques- 
tion do  not  strictly  fall  within  it,  for,  of  course, 
extrinsic  evidence  must  be  resorted  to  in  order 
to  ascertain  the  rate  of  exchange  at  a  given  time 
between  two  places.  Upon  examination  of  the 
reports  and  text-books  it  is  surprising  how 
little  direct  authority  of  any  value  is  to  be  found 
as  to  the  effect  of  the  addition  of  such  a  pro- 
vision to  an  instrument  for  the  payment  of 
money.  Daniel.  Randolph,  and  Tiedeman 
state  in  general  that  such  a  provision  does  not 
affect  the  commercial  or  negotiable  character 
of  the  paper,  but  none  of  them  discuss  it  at  any 
length,  and  all  of  them  treat  of  the  question 
as  if  it  only  went  to  the  negotiability  of  the 
instruments,  whereas  the  real  question  lies  back 
of  that,  and  is  whether  they  are  promissory 
notes  or  bills  of  exchange  at  all.  Tiedeman, 
Com.  Paper,  ^  2Sa;  Randolph,  Com.  Paper, 
^  200;  Daniel,  Neg.  Inst.  §  54.  We  have  found 
DO  English  case  directly  in  point,  and  none 
bearing  on  the  question,  except  Pollard  v. 
Barries,  8  Boe.  &  P.  885,  where  such  an  in- 
strument was  declared  on  as  a  promissory 
note.  If  the  question  was  authoritatively  set- 
tled in  the  leading  commercial  states  of  the 
Union  or  in  the  federal  courts,  we  would  be 
incltoed,  for  the  sake  of  uniformity,  to  follow 
their  decisions;  but  we  have  been  unable  to  find 
that  the  Supreme  Court  of  the  United  States, 
or  of  eitner  Massachusetts^  New  York,  or 
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Pennsylvania,  has  ever  passed  upon  the  quea- 
tion.  The  only  cases,  state,  federal,  or>30- 
lonial,  which  we  have  found  which  may  be 
considered  as  having  passed  on  the  question, 
are  the  following,  which  may  be  classified 
thus:  That  such  instruments  are  not  promis- 
sory notes:  Loioe  v.  Bliss,  24  111.  168;  Bead  v. 
MeNulty,  12  Rich.  L.  445;  CarroU  County 
Bank  V.  airother,  28  8.  C.  504;  Palmer  v. 
Fahnestoek,  9  U.  C.  C.  P.  172;  Saxton  v.  Ste- 
venson, 28  U.  C.  C.  P.  503;  Philaddphia  Bank 
V.  Hewkirk,  2  Miles,  442;  First  Nat,  Bank  of 
New  Windsor  v.  Bynum,  84  N.  C.  24:  Bussell 
v.  Russell,  1  MacArth.  263;  Fitzliarris  v.  Leg- 
gntt,  10  Mo.  App.  529;  Hughitt  v.  Johnson,  2^ 
Fed.  Rep.  865;  Windsor  8av,  Bank  v. 
McMahon,  88  Fed.  Rep.  288.  That  such  in- 
struments are  promissory  notes:  Smith  v. 
KendaU,  9  Mich.  242;  Johnwn  v.  Frifibie,  15 
Mich.  286;  Ltggetl  v.  Jones,  10  Wis.  85;  Morgan 
V.  Bdwards,  58  Wis.  599;  Bradley  v.  LiU,  4 
Biss.  473. 

In  very  few  of  these  cases  is  the  question 
discussed  at  any  length,  or  considered  on  prin- 
ciple. Some  of  them  were  decided  by  courts 
of  inferior  jurisdiction,  and  in  others  the  re- 
marks of  the  court  were  obiter.  Many  of  those 
which  hold  that  such  instruments  are  not 
promissory  notes  rest,  without  discussion,  upon 
a  strict  literal  construction  of  the  rule  that  the 
sum  to  be  paid  must  appear  from  the  face  of 
the  paper  without  resort  to  extrinsic  evidence. 
About  the  only  cases  where  the  question  ia 
discussed  at  any  length  upon  principle  or  au- 
thority are  Smith  v.  Kendall,  Bradlof  v.  Lill, 
Morgan  v.  Edwards,  and  Windsor  aav.  Bank 
V.  McMahon, 

In  view  of  this  state  of  the  decisions,  while 
in  mere  numbers  the  decided  weight  of  au- 
thority may  be  in  favor  of  the  contention  of 
the  defendant,  we  feel  at  liberty  to  decide  the 
question  in  the  way  we  deem  most  in  accord- 
ance with  principle  and  business  usages,  and 
in  accordance  with  the  rule  which,  in  view  of 
such  usages,  the  leading  courts  of  the  country 
are  most  likely  to  finally  settle  down  upon. 
The  following  are,  in  brief,  the  considerations 
which  have  led  ns  to  the  conclusion  that  such 
instruments  ought  to  be  held  to  be  promissory 
notes  under  the  law-merchant: 

1.  The  reason  and  purpose  of  the  rule  that 
the  sum  to  be  paid  must  be  certain  is  that  the 
parties  to  tbe  instrument  may  know  the 
amount  necessary  to  discharge  it,  without  in- 
vestigating facts  not  within  the  general  knowl- 
edge of  every  one,  and  which  may  be  subiect 
to  more  or  less  uncertainty,  or  more  or  less 
under  the  influence  or  control  of  one  or  other 
of  the  parties  to  the  instrument.  The  pro- 
vision for  the  payment  of  the  current  rate  of 
exchange  between  the  place  of  payment  and 
some  other  place  is  not  within  the  reason  of 
this  rule,  or  subject  to  the  evils  or  incon- 
veniences which  it  was  designed  to  prevent. 
While  the  rate  of  exchange  Is  not  always  the 
same,  and  while  it  is  tecbnically  true  that  re- 
sort must  be  had  to  extrinsic  evidence  to  ascer- 
tain what  it  is,  yet  the  current  rate  of  exchange 
between  two  places  at  a  particular  date  is 
a  matter  of  common  commercial  knowledge, 
or  at  least  easily  ascertainable  by  any  one.  so 
that  the  parties  can  always,  without  difficult v» 
ascertain  the  exact  amount  necessary  to  dis- 
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charge  the  paper.  It  seems  to  us  that  within 
the  spirit  of  the  rule  requiriDg  precision  io  the 
amount  to  he  paid  a  proTision  for  the  payment 
of  the  current  rate  of  exchange  in  addition  to 
the  principal  amount  named  does  not  introduce 
such  an  element  of  uncertainty  as  depriyes  the 
instrument  of  the  essential  qualities  of  a  prom- 
issory note.  A  provision  for  the  payment  of 
exchange  is  very  different  from  one  for  the 
payment  of  reasonable  sttorneys*  fees  in  case 
of  suit,  as  in  Jones  y.  Radatz,  27  Minn.  240. 
The  latter  introduces  an  element  of  uncertainty 
very  different  both  in  kind  and  degree  from 
that  introduced  by  the  former.  Not  only  is  the 
amount  of  the  attorneys'  fees  incapable  of 
either  easy  or  definite  ascertainment,  but  the 
amount  of  it  is  more  or  less  under  the  control 
of  the  holder  of  the  instrument  Horeoyer, 
such  a  provision  has  never  been  considered  in 
business  circles  as  properly  ancillsry  or  inci- 
dental to  commercial  paper,  or  any  part  of  its 
legitimate  * 'luggage." 

2.  The  law-merchant,  including  the  law  of 
negotiable  paper,  is  founded  upon,  and  is  the 
creature  of,  commercial  usage  and  custom. 
Custom  and  usage  have  really  made  the  law, 
and  courts,  in  their  decisions,  merely  declare  it. 
The  law  of  negotiable  paper  is  not  only  founded 
on  commercial  usage,  but  is  designed  to  be  in 
aid  of  trade  and  commerce.  Its  rules  should, 
therefore,  be  construed  with  reference  to  and 
in  harmony  with  general  business  usages,  and, 
as  far  as  possible,  with  the  common  under- 
standing in  commercial  circles.  This  was  the 
yery  purpose  of  the  Statute  of  Anne  placing 
promissory  notes  on  the  same  footing  as  bills 
of  exchange,  and  tbus  setting  at  rest  a  question 
upon  which  there  had  been  some  difference  of 


opinion  In  the  ooarta.  Now,  we  thiok  we  are 
safe  in  saying,  and  justified  in  taking  notice  of 
the  fact,  that  if  bankers  or  other  business  men 
accustomed  to  dealing  in  commercial  paper 
were  asked  whether  such  an  instrument  is  a 
promissory  note,  and  whether  they  would  deal 
with  it  as  negotiable  paper,  the  answers  would, 
in  almost  eyery  instance,  be  unhesitatingly  in 
the  afiOrmatiye.  We  have  no  doubt  but  that 
this  is  the  way  in  which  such  paper  Is  generally 
looked  upon  and  treated  in  commercial  and 
other  business  circles;  and,  if  so,  the  court 
should,  as  far  as  possible,  make  their  decisions 
to  conform  to  this  general  custom  and  under> 
standing.  We  recognize  the  importance  of 
simplicity  and  certainty  in  the  terms  and  con- 
ditions of  commercial  paper;  and  appreciate 
the  objections  to  permitting  it  to  be  loaded 
down  with  unneoessair  "luggage,"  but  we 
cannot  see,  under  all  the  circumstances,  and 
especially  in  view  of  what  we  beUeve  to  be  the 
commercial  usage,  that  any  practicable  evil 
will  result  from  permitting  the  addition  of  such 
a  provision  for  the  payment  of  current  ex- 
change on  the  principal  amount  Nor  are  we 
disposed,  as  a  rule,  to  extend  the  quality  of 
negotiate  paper  to  contracts  for  the  payment 
of  money  beyond  the  strict  limits  of  the  already 
established  rules  of  law;  but  to  exclude  from 
that  eatery  paper  like  that  under  considera- 
tion would  be  to  exclude  the  very  class  of  paper 
which  ought  to  be  held  negotiable,  if  any 
promissory  notes  ought  to  be  so  held, — ^paper 
given  and  taken  in  commercial  transactions, 
properly  so  called;  for  rarely,  if  ever,  would  a 
provision  for  exchange  be  incorporateU  in  anj 
other. 
Order  rwensd. 
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Henry  L.  ROAN,  Admr.,  etc.,  of  Mary 
Jernigan,  Deceased,  Appt,, 

e. 
George  M.  HOLMES  et  aL 

C Fla. ) 

^1.  Where  the  wife  Joins  with  her  hue- 

*HeadnoteB  by  the  Coubt. 


hand  in  the  eseeution  of  sb  nkortgtLgm 
uiKm  land  in  whioh  she  has  an  lochoate  right 
of  dower,  and  in  such  mortgage  releases  her 
dower  therein,  such  release  Is  not  absolute,  but  is 
conditional  only;  and,  under  section  8,  p.  TQK, 
McClellan*8  Digest  (f  1982,  Bev.  Stat.),  she  can* 
not  be  divested  of  ber  right  by  means  of  such 
condiUonal  release  thereof  in  such  mortgage  ex- 
cept in  the  same  way  that  the  absolute  fee  of  the 
husband  could  be  divested  by  means  of  such 


NOTB.-The  right  of  a  dovorem  to  mesne  proflU  or 
damages  for  the  deterittofi  of  her  dower. 

The  right  of  a  dowress  to  recover  mesne  profits 
or  damages  for  the  detention  of  ber  dower  was  un- 
known to  the  common  law.  Her  right  to  them  was 
not  recognized  prior  to  the  passing  of  the  English 
Statute  of  Merton,  20  Hen.  111.,  chapter  1,  and  even 
then,  only  in  cases  where  the  husband  died  seised, 
Bothat  even  under  that  statute  she  was  not  entitled 
to  recover  dumaires  against  the  husband^s  alienee. 

This  statute  was  adopted,  and  is  in  force: 

In  Delaware,  as  extended  by  the  provisions  of 
the  Revised  Statutes  of  1862. 

In  Kentucky,  and  extended  by  statute  against 
the  hu8band*s  alienee.  Bev.  Stat.  chap.  58,  ed.  of 
1888. 

In  Maryland,  as  against  the  heir  or  devisee. 

And  in  Pennsylvania,  in  which  state  its  provia- 
lons  would  seem  to  be  strictly  followed. 

In  other  states  the  remedy  Is  mainly  given  and 
8iL.R.A. 


regulated  by  statute,  upon  which  ber  right  to  dam- 
ligea  must  therefore  depend. 

Thus  it  is  regulated  by  statute  in  Illinois,  Iowa, 
Maine,  Maspachusetts,  Michigan,  Missouri,  New 
Hampshire,  New  Jersey,  New  York,  North  Caro- 
lina, Ohio,  Oregon,  Rhode  Island,  Virginia,  West 
Virginia,  and  Wisconsin. 

In  Alabama,  relief  is  denied  except  in  equity. 

In  Maryland,  relief  against  the  alienee  of  the  hus- 
band can  only  be  sought  In  equity. 

In  South  Carolina,  it  would  seem  that  the  Statute 
of  Mcrton  has  never  boon  adopted,  and  that  there* 
fore  at  commoQ  law  damages  could  not  be  recov- 
ered for  detea  don  of  dower.  Under  the  Stat u  te  of 
18?4,  as  amended  by  that  of  1825,  interest  is  given 
OQ  assign  meets  against  the  husband^  alienee,  but 
not  in  cases  at  common  law  where  the  husband 
died  seised. 

There  would  therefore  seem  to  be  no  right  to 
damages  in  an  action  for  dower  in  tha%state,  ex* 
oept  in  the  way  of  interest  as  above  stated. 
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morfgaice.  vis.:  by  sale  under  decree  of  f oreolos- 
uie  thereof. 

8.  Where  land  is  sold  dnrinfl^  the  life- 
time of  the  husband  at  forced  sale  to 
satisfy  a  Judirment  ajrainst  him,  the  purchaser  at 
such  sale  acquires  the  same  status,  so  far  as  the 
wUe^  right  to  dower  in  such  land  Is  concerned, 
as  though  he  were  the  alienee  of  the  huaband  by 
hla  own  voluntary  act  and  deed. 

8.  Mesne  profits  by  way  of  damae^es  for 
the  detention  of  the  widow's  dower,  if 
lecoverable  at  all  as  against  the  alienee  of  the 
husband,  can  only  be  recovered  from  the  time 
of  her  demand  for  her  dower  Interest  and  re- 
fusal thereof  by  the  alienee. 

4.  Where  the  land  has  been  aliened  in 
the  lifetime  of  the  hnsband,  and  the 
widow  dies  pending  her  suit  for  the 
admeasorement  of  dower  therein,  but  be- 
fore any  adjudication  of  her  contested  right 
thereto,  her  administrator  cannot  proceed  with 
the  suit,  as  against  the  alienee  of  the  husband, 
for  the  sole  purpose  of  recovering  mesne  profits 


as  damages  for  the  detention  of  sueh  dower. 
Damages  in  such  cases  is  an  incident  to  the  prin- 
cipal right,  and  falls,  on  the  death  of  the  widow* 
at  the  termination  of  the  principal  demand. 

(June  15, 1896.) 

APPEAL  by  plaimiflf  from  s  decree  of  the 
Circuit  Court  for  Orange  County  in  favor 
of  defendants  in  an  action  brought  to  compel 
an  assignment  of  dower  and  to  recover  mesne 
profits  as  damages  for  failure  to  allow  iU  Af" 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  William  H.  Jewell,  for  appellant: 

The  death  of  claimant  pending  suit  for 
dower,  while  it  may  bar  an  assignment  of 
dower,  does  not  bar  her  right  to  damages  for 
detention  of  dower,  or  to  mesne  profits,  since 
the  husband's  death  and  to  the  time  of  claim- 
ant's death,  and  this  right  of  claim  survives. 

May  ▼.  May,  7  Fla.  207,  68  Am.  Dec.  431 ; 
Woot&erry  ▼.  MatJierion,  19  Fla.  778 ;  2  Scrib- 


A  demand  would  appear  to  be  necessary  in  Del- 
aware. Illinois,  Iowa,  as  against  the  alienee  of 
the  husband;  Maine,  Maryland,  Massachusetts, 
Michigan  as  against  an  alienee  or  person  other 
than  heir,  Missouri  as  against  alienee.  New  Hamp- 
shire.  New  Jersey  as  against  alienee.  New  York  as 
against  alienee  of  the  husband,  Rhode  Island,  West 
Virginia,  and  Wisconsin,  as  against  alienee. 

No  demand  is  required  in  Missouri  where  the 
husband  died  seised,  neither  is  one  necessary  in 
New  Jersey  as  against  the  heir  or  devisee,  nor  yet 
in  New  York  as  against  the  heir  or  his  alienee,  but 
in  this  last  state  no  costs  will  be  granted  in  oase  no 
prior  demand  is  made. 

AlabamcL 

In  Beavers  v.  Bmlth,  11  Ala.  20,  the  court  held 
that  as  against  ttie  alienee  of  the  husband,  the  wid- 
ow could  not  at  law  recover  mesne  profits  except 
from  the  institution  of  the  suit,  but  that  she  could. 
In  equity,  recover  damages  upon  the  ground  of 
title,  together  with  interest  upon  arrears. 
Tto  the  same  effect,  Springle  v.  Shields,  17  Ala.  295. 
8o  in  Johnson  v.  Elliott,  12  Ala.  112,  the  court  held 
that  as  asrainst  the  husband's  alienee  the  sum  as- 
certained as  due  to  the  widow,  for  her  proportion 
of  the  back  rents,  should  be  decreed  to  her  in 
equity  as  a  general  money  decree,  and  did  not  cre- 
ate a  Hen  which  would  override  other  charges 
as  liens. 

Again  In  Francis  y.  Garrard,  18  Ala.  794,  the  court 
declared  the  rule  to  be,  that  the  widow  was  en- 
titled, byway  of  damages,  to  one  third  of  the 
rents,  to  be  estimated  without  considering  the  im- 
provements nmde  by  the  alienee,  from  the  time  the 
bill  was  filed,  as  an  ordinary  monied  demand. 

And  in  Blatter  v.  Meek,  85  Ala.  528,  where  by 
deed,  the  intestate  covenanted  to  stand  seised  to 
the  use  of  his  daughter  for  life  and  after  her  de- 
cease for  her  children,  with  use  of  the  rents  and 
profits  during  his  life,  the  court  held  she  was  not 
an  alienee  within  the  rule  exempting  purchasers 
from  liability  for  mesne  profits  except  after  de- 
mand or  suit,  and  that  mesne  protits  should  be 
decreed  from  the  decease  of  the  intestate. 

In  Waters  v.  Williams,  88  Ala.  680,  it  was  decided 
that  the  remedy  of  the  widow  to  recover  damages 
or  mesne  profits  was  in  equity  and  not  at  common 
law.  To  the  same  effect,  Barney  v.  Frowner,  9 
AhL  901;  Thrasher  y.  Plnokard,  28  Ala.  816;  Smith 
V.  Johnson,  87  Ala.  688;  Snodgrass  v.  Clark,  44  Ala. 
198;  Wood  y.  Morgan,  66  Ala.  897,— decided  under 
section  1910  of  the  Code,  which  gives  exclusive  Ju- 
$1  L.  R.  A. 


risdiction  to  ohanoery  in  the  oase  of  an  alienee  of 
husband. 

Delaware. 

In  Ncwbold  v.  Bidgeway,  1  Harr.  (Del.)  6B.  where 
the  widow  claimed  against  a  purchaser  from  the 
heir  an  assignment  of  dower  and  damages  from  her 
husband^s  decease,  the  court  held  that  she  was  only 
entiUed  to  the  latter  from  the  date  of  the  pur- 
chase. 

So  in  Green  v.  Tennant.2  Harr.  (DeL)  886.  where 
the  defendant  was  a  purchaser  at  a  sheriff^s  sale 
and  regarded  as  an  alienee  of  the  husband,  the 
court  held  the  widow  entitled  to  have  the  damages 
assessed  from  the  time  of  the  sale,  and  to  dower 
according  to  the  value  of  the  land  at  the  time  of 
the  alienation  and  not  according  to  its  subsequent 
or  improved  value,  giving  her  the  advantage  of  the 
increased  value  of  the  land,  arising  from  extrinsio 
or  collateral  circumstances,  unconnected  with  the 
direct  improvements  of  the  alienee,  by  his  partic- 
ular labor  or  expenditure,  and  that  she  was  entitled 
to  have  her  dower  laid  off  according  to  the  en- 
hanced value  arising  from  the  Increased  prosperity 
of  the  country,  or  the  erection  of  estftbllshments 
or  Improvements  in  the  neighborhood;  but  not  ac- 
cording to  the  value  as  enhanced  by  the  actual  im- 
provements of  the  purchaser. 

And  in  Layton  v.  Butler,  4  Harr.  607,  the  court 
held  the  rule  as  to  damages  claimed  against  a  pur- 
chaser, to  be  that  they  were  only  to  be  recovered 
after  a  demand  and  refusal,  and  then  only  from  the 
date  of  the  demand,  and  further  declared  that  the 
Statute  of  Merton  had  always  been  in  force  in  that 
state. 

Under  section  18  of  chapter  87  of  the  Revised 
Statutes,  ed.  of  1852  of  Delaware,  reasonable  dam- 
ages may  be  recovered  fn  satisfaction  of  any  do* 
mand  on  account  of  rents  or  profits. 

Florida. 

In  May  v.  May,  7  Fla.  207.  68  Am.  Dec.  481,  the 
court  held  that  under  the  statute  of  that  state  as 
to  dower,  the  widow  would  In  equity  be  allowed 
her  portion  of  mesne  profits  from  the  death  of  the 
husband  up  to  the  period  at  which  the  dower  should 
be  set  off,  and  that  the  court,  upon  proper  applica- 
tion, would  refer  it  to  the  master,  to  state  the  ao- 
count  as  to  mesne  profits  and  ascertain  her  portion, 
but  that  the  commissioners  had  no  power  to  act 
under  the  statute. 

ininoft. 

In  Atkin  v.  Merrell,  89I1L  62,  the  court  held  that, 
in  order  to  entitle  the  widow  to  damages  against 


182 


Flobida  Supreme  Coubt. 


Juiia, 


ncr,  Dower,  §§  705,  743,  etc.  ;  1  Story,  Eq. 
Jur.  g  625;  Faul  v.  Paul,  86  Pa.  270;  Mc- 
Laughlin V.  McLangJdin,  20  N.  J.  Eq.  190. 

The  mortgage  does  not  bar  her  claim.  She 
did  not  *'join  in  the  efficient  and  operative 
part  of  tbe  instrument.  **  The  inBtriiment  in 
the  operative  part  thereof  purports  to  be 
only  the  act  of  the  husband.  It  is  not  suffi- 
cient to  bind  the  wife  that  her  name  is  at- 
tached to  the  instrument. 

Brtiee  v.  Wood,  1  Met.  542,  85  Am.  Dec. 
880 ;  Hastings  v.  Hastings.  9  Mass.  161. 

There  are  no  "apt  words'*  to  signify  an 
attempt  on  her  part  to  release  dower.  The 
wife  must  not  only  join  in  the  deed,  but 
there  must  be  apt  words  importing  a  release 
of'dower. 

Hart  V.  Sanderson,  18  Pla.  103;  Learned 
▼.  Cutler,  18  Pick.  9;  CatUn  v.  Ware,  9 
Mass.  218,  6  Am.  Dec.  50:  Bruce  v.  Wood, 
supra;  Lvjkin  v.  Ourtis,  13  Mass.  228 :  Agri- 
cultural Bank  of  Mississippi  v.  Bice,  45  U.  8. 


4  How.  225,  11  L.  ed.  949;  Dundas  v.  Hitch' 
cock,  58  U.  S.  12  How.  265,  18  L.  ed.  981 ; 
Beerp  v.  Oray,  72  U.  8.  5  Wall.  807,  18  L. 
ed.  657. 

The  instrument  itself  must  show  her  pur- 
pose to  release  her  dower.  Her  dower  inter- 
est can  be  relinquished  in  no  other  way. 

McClellan,  Dig.  479,  §  15. 

Even  were  her  dower  covered  by  the  mort- 
gage, it  never  having  been  foreclosed,  no 
rights  or  title  could  have  passed  under  it. 

Pasco  V.  OambU.  15  Fla.  562. 

The  act  of  a  wife  joining  in  a  mortgage 
becomes  a  nullity  as  to  her  whenever  the  in- 
terest or  title  in  the  mortgage  is  defeated  or 
ended. 

Hinehdiffe  v.  Sh^ta,  108  N.  Y.  158;  28crib. 
ner,  Dower,  §  49. 

And  the  foreclosure  at  execution  sale 
against  the  husband  does  not  merge  the  mort- 
gage so  as  to  bar  her  right  to  redeem. 

McMahon  y.    Bussell,    17  Fla.   698;    Faft- 


the  huflband*8  alienee  there  must  he  a  demand  and 
a  refusal  to  asslflrn  her  dower,  and  that  when  dam- 
ages were  assessed,  the  third  of  the  rents  of  the 
lands  would  form  their  proper  measure,  but  not 
until  a  demand  which  mfyht  be  by  the  commenoe- 
ment  of  a  suit  when  damaares  would  run  until  the 
aaslflrnment  was  made. 

Section  Id,  chapter  41,  of  theBevised  Statutes  of 
nilnois  gives  the  wife  dower  in  all  lands,  and  pro- 
vides that  no  conveyance  of  the  husband  can  de- 
prive her  thereof  unless  she  joins  therein:  and  sec- 
tion 41  of  the  same  gives  her  damages  from  the 
time  of  demand.  The  commencement  of  suit  is  a 
demand  and  damages  may  be  recovered  from  that 
time.    Atkin  V.  MerreU,  89  la  OS. 

Indiana, 

In  Galbreath  v.  Gray,  20Ind.  2Q0,  where  the  hus- 
band COD  \  eyed  real  estate,  and  tbe  wife  claimed 
dower  and  mesne  profits  as  against  the  purchaser, 
the  court  held  that  under  Uev.  StaL  1848,  p.  807, 
(then  in  force)  she  was  entitled  to  recover,  as  dam- 
ages for  withholding  It,  one  third  part  of  the  an- 
nual value  of  the  mesne  profits  of  the  lands,  of 
which  dower  was  claimed,  computed  from  tbe  time 
she  demanded  tbe  ast^ignment. 

In  this  case  tbe  husband  died  before  the  Act  of 
18&2,  abolishing  dower,  took  effect  and  tbe  court 
distinguished  it  from  Strong  v.  Clem,  12  Ind.  87, 
upon  that  ground. 

Under  the  Revised  Statutes  of  Indiana,  section 
MftS,  ed.  1888,  a  widow  has  now  no  claim  to  dower. 

lOUHJL 

In  0*Ferrall  v.  Simplot,  4  Iowa,  881,  the  court 
held  that  under  chapter  116  of  the  Code  the  widow 
could  claim  damages,  and  was  entitled  to  such  from 
the  biisband^s  alienee,  or  from  his  grantee  from  the 
time  demand  was  made,  but  not  beyond  six  years 
prior  to  action  brought. 

Damages  cannot  be  recovered  against  one  in  pos- 
•esBlOD,  without  assignment  of  dower  or  demand 
thereof.    Huston  v.  Seeley,  27  Iowa,  188. 

Dower  must  be  assigned  before  suit  for  rents  will 
be  allowed.    Laverty  v.  Woodward.  16  Iowa,  1. 

So  in  Cruize  v.  Bilimire,  60  Iowa,  897,  where  the 
husband  and  wife  lived  separate  and  apart  for 
many  years,  but  were  never  legally  divorced,  the 
court,  in  an  action  by  the  wife  against  tbe  purchaser 
of  lands  bought  and  sold  by  tbe  husband  subse- 
quent to  the  sefiaration,  held  that  tbe  fact  that  the 
defendant  was  a  bona  fide  purchaser  without  no- 
tice of  the  marital  relations  of  the  vendor  was  no 
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defense.  Gano  v.  Gilruth,  4  G.  Greene,  4fiB;  Felob 
V.  Finch,  52  Iowa,  MS,  followed. 

The  Statute  of  Merton  was  adopted  by  enact- 
ment in  this  state,  and  now  under  section  2440,  Rev. 
Code,  ed.  1884,  the  widow  is  dowable  out  of  aU 
lands  possessed  by  the  husband  during  the  mar- 
riage, not  sold  on  execution.  Under  the  code  the 
estates  of  dower  and  curtesy  are  abolished. 

The  expenses  incurred  by  an  alienee  of  the  hus- 
band were  held  as  improvements  and  estimated  In 
bis  favor  to  the  extent  of  the  increase  in  value. 
Felch  V.  Finch,  supra,  decided  prior  to  the  oode. 

In  Peirce  v.  O'Brien,  29  Fed.  Uep.  402,  it  was  held 
that  there  was  nothing  in  the  present  statute  In- 
dicating any  Intention  to  alter  the  rule  as  estab- 
lished In  this  last  oase. 

Kentucky, 

In  Kendall  v.  Honey,  5T.  B.  Mon.  288.  the  oourt 
declared  the  Statute  of  Merton,  20  Hen.  m.,  chap. 
1,*  in  force  in  that  state,  and  that  therefore  damages 
could  only  be  recovered  where  the  husband  died 
seised,  and  therefore  a  purctiaser  from  the  husband 
In  his  lifetime  was  protected  against  damages. 

And  in  Waters  v.  Gooch,  6  J.  J.  Marsh.  680,  the 
same  conclusions  were  arrived  at,— the  husband 
must  die  seised,  otherwise  there  could  be  no  writ 
of  Inquiry;  and  that  it  was  only  by  tbe  Statute  of 
Merton  that  damages  could  be  given. 

So  in  McEiroy  v.  Wathen,  8  B.  Mon.  135,  the  oourt 
held  that  when  the  title  was  not  conveyed  during 
coverture  but  descended  to  the  heiis,  who  con- 
veyed, damages  would  be  decreed  equal  to  one 
third  of  the  rents  from  the  date  of  suit  until  de- 
cree; and  in  case  of  a  second  or  subpurchaser  the 
damages  should  be  from  the  time  of  his  purchase. 

Again,  in  Marshall  v.  Anderson,  1  B.  Mon.  196, 
where  the  lands  were  aliened  by  the  deceased  in  his 
lifetime,  the  oourt  held  that  damages  could  not  be 
decreed  against  the  grantee. 

To  the  same  eflTect  is  the  decision  in  Gtolden  v. 
Maupin,  2  J.  J.  Marsh.  236,— the  husband  must  die 
seised  in  order  to  recover  damages  from  the 
grantee.  Garten  v.  Bates,  4  B.  Mon.  886;  Kendall  v. 
Honey,  5  T.  B.  Mon.  283. 

But  under  section  2  of  article  4,  chap.  52,  of  Ky. 
Bev.  Stat.,  the  widow  is  dowable  out  of  the  real  es. 
tate  of  the  husband  of  which  be  or  any  one  to  his 
use  was  seised  at  any  time  during  the  coverture. 

So  in  Yancy  v.  Smith.  2  Met.  (Ky.)  406,  however, 
decided  under  tbe  provisions  of  the  Revised  Stat- 
utes,  p.  394,  the  widow  is  entitled  to  rents  against 
a  purchaser  from  the  husband  from  the  time  she 
commenced  her  action  to  recover  dower. 
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Vnnkvr  w.  Battman,  7  Met.  157 ;  1  Scribner, 
Dower,  488 ;  1  Jones,  Mortg.  g  869 ;  Loud  ▼. 
Lans,  8  Met.  517. 

The  sale  on  execution  against  the  husband 
«oald  not  affect  the  wife  s  dower  interest. 
Such  interest  can  be  affected  and  relinquished 
only  by  her  own  act  done  for  that  purpose 
"and  in  no  other  way." 

McClellan,  Dig.  479,  §  15;  1  Bcribner, 
Dower,  §  603 ;  Freenian,  Judgm.  g  861,  and 
citations. 

Mr.  C.  F*  Akers  for  appellees. 

Taylor*  Jl,  delivered  the  opinion  of  the 
court : 

On  the  18th  of  Julj,  1888,  Mary  Jemigan 
filed  her  bill  in  equity  in  the  circuit  court 
of  Orange  county  against  George  M.  Holmes, 
John  C.  Slocum,  Alex.  K.  Hargraves  and  M. 
F.  Hargraves,  in  which  she  alleged  that  she 
was  the  widow  of  Isaac  Jemigan,  deceased, 
who   formerly  resided   in   Orange  county. 


Florida,  and  who  dictl  there  on  the  5^  of 
October,  A.  D.  1880,  intestate,  leaving  no 
real  or  personal  estate.  That  during  her  said 
coverture  her  said  husband,  the  said  Isaac, 
was  seised  in  fee  of  that  parcel  of  land  in 
Orange  county,  Florida,  described  as  being 
the  southeast  quarter  of  section  10,  township 
23,  S.,  R.  29  £.,  containing  160  acres.  That 
she  has  never  during  her  coverture  or  since 
conveyed,  aliened,  or  released  her  dower  in- 
terest in  said  land,  but  that  the  said  defend- 
ants, she  is  informed,  are  in  possession  there- 
of claiming  title  thereto,  and  that  they  infuse 
to  let  her  m  possession  with  them,  or  to  pay 
her  her  port  of  the  rents  and  profits  of  said 
land  accruinf^  to  her  since  her  husband's 
death,  according  to  her  said  dower  interest. 
The  bill  prays  that  one  third  in  value  of  said 
land  be  assigned  to  her  as  dower,  and  for  one 
third  of  the  mesne  profits  of  said  land  from 
and  since  the  decease  of  her  said  husband, 
and  for  general  relief. 


Under  article  4  of  obap.  flS,  section  9,  of  the  Oen- 
«■!  Statutes  of  Kentucky,  ed.  1888,  the  claim  for 
rent  shall  not  exceed  Ave  years,  and  as  against  a 
puTcdiaser  from  the  husband  ahaU  only  be  from  the 
oommenoement  of  aotioo,  and  continues  to  recov- 

«y. 

Maine. 

In  Maine,  under  chapter  108,  seotionSO.  Bev.  Stat. 
IflTU  if  the  widow  recovers  Judgment  for  dower,  she 
nay  recover  danumes  for  detention  in  the  same 
action,  to  the  time  of  the  oommencement,  and 
sahseqaent  damages  in  a  separate  action.  Under 
section  17  demand  must  be  made  prior  to  action. 

Mcuryland. 

InSteigerv.  HiUen,  5Gili  ft  J.  m,  where  suit  was 
brooght  by  the  administrator  of  the  widow  against 
ttie  alienee,  the  court  held  that  at  law  the  widow 
«ould  not  recover  damages  against  the  alienee  of 
the  husband  from  his  death,  but  only  from  the  de- 
mand and  refusal,  and  that  the  same  rule  applied 
In  equity,  as  she  must  show  equitable  circum- 
stances, when  claiming  damages  anterior  to  the  de- 
mand, and  further  that  if  she  makes  no  claim  or 
1  In  her  lifetime  aU  action  is  barred  for  the 


So  in  Bellman  v.  Bowen,  8  Oill  &  J.  60. 29  Am.  Deo, 
CM,  where  the  proceedings  were  in  chancery  to  re- 
cover a  portion  of  the  rents  and  profits  from  the 
alienee  of  her  deceased  husband,  the  court  held 
iliac  damages  were  recoverable  from  the  time  of 
demand  made,  estimated  according  to  the  tmpro  ved 
Talue  of  the  premises  from  the  time  the  Improve- 
inents  were  made. 

Hie  same  conclusion  was  reached  in  Wells  v. 
BeaJl,8  0illftJ.tf8. 

▲gain  in  Price  v.  Hobbs,  47  Md.  860, 880,  the  court 
lidd  that  under  the  Statute  of  Merton,  20  Hen. 
HL,  chap.  1,  the  widow  was  entitled  to  damages 
«qiial  to  the  value  of  her  dower  from  the  time  of 
Iwr  husband^s  death,  or,  by  construction,  from  the 
time  of  demand  made,  but  applied  only  when  the 
husband  died  seised,  and  therefore  where  the  hus- 
innd  bad  alienated  his  estate  m  his  lifetime,  no 
damages  could  be  recovered  at  law,  but  that  equity 
would,  in  such  a  case,  decree  damages,  by  way  of 
an  account  of  the  rents  and  profits  agnlnst  the 
mlieoee  or  those  claiming  under  him,  which  accrued 
after  dower  demanded,  and  that  equity  would  as- 
aiit  her  to  recover  such  rents  after  she  had  recov- 
ered her  dower  at  law.  Bellman  v.  Bowen,  8  Gill  & 
J.  SO. »  Am.  Dec.  604;  Kiddali  v.  Trimble,  1  Md.  Gh. 
143, 8  GUI,  207;  Damall  v.  Hill,  12  GUI  ft  J.  888,  f  ol- 


In  Chassis  Case,  1  Bland,  Ch.  808,  37  Am.  Dec. 
277,  where  iuit  was  brought  against  the  heir  and 
others,  the  property  having  been  leased  by  the  hus- 
band, the  court  held  that  m  equity  she  bad  a  right 
to  an  account  of  the  rents  and  profits  as  from  her 
husband's  death,  and  that  one  third  of  the  rent 
only  could  be  recovered  during  the  term  of  the 
lease,  after  that  time  the  actual  value  should  be  the 
criterion.  Costs  were  granted  in  this  case  on  ac- 
count of  opposition. 

Under  section  41  of  article  10  of  the  General 
Public  Laws  of  Maryland  the  court  of  chancery  has 
full  jurisdiction  in  all  claims  for  dower. 

Mcmaehuaetta. 

In  WMtaker  v.  Oreer,  129  Mass.  417,  the  court  held 
that  under  the  laws  of  that  state  (Gen.  Stat,  chap, 
186)  damages  for  the  detention  of  dower  were  inci- 
dental to  the  writ  of  dower,  and  could  not  be  re- 
covered bejrond  the  time  when  the  demand,  the 
foundation  of  the  writ,  was  made. 

Doder  chapter  174,  section  4,  of  the  Massachuaetts 
statutes,  the  widow  is  entitled  to  damages  for  its 
detention,  where  she  has  recovered  Judgment  for 
her  dower. 

If  the  action  is  brought  against  a  different  party 
to  the  one  of  whom  demand  was  made,  damages 
will  only  be  gtven  for  the  time  he  is  in  poeeession. 
Whitaker  v.  Greer,  suprcu  See  also  section  4  of 
Bev.  Stat.  chap.  102. 

And  under  section  6  of  the  same  chapter  she  may 
recover  against  the  prior  tenant  of  the  freehold  for 
the  time  he  had  possession  after  demand. 

Michioan. 

In  Michigan,  under  sections  5768,5797,  of  the  Gen- 
eral Statutes,  the  widow  having  recovered  dower 
is  entitled  to  damages  for  detention,  and  as  against 
persons  other  than  the  heir  from  the  time  of  the 
demand. 

It  was  held  in  Brown  v.  Bronson,  85  Mich.  419, 
that,  where  the  husband  had  aliened  the  land,  she 
was  entitled  to  damages  from  the  date  of  demand 
only. 

Ml88i8SivpL 

In  Turner  v.  Morris,  27  Miss.  788,  where  dower 
had  been  allotted  to  the  widow  who  brought  suit 
for  an  account  of  the  rents  and  profits,  the  prop- 
erty having  been  in  the  hands  of  several  defend- 
ants at  different  times,  the  court  decreed  the 
account  as  a  case  was  shown  where  equity  would 
interpose. 

So  in  Harper  v.  Archer,  28  Miss.  212,  damages 
will  be  decreed  in  favor  of  her  administrator. 
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The  defendantfi  answered  the  bill  on  the 
first  ot  October,  1888,  and  admit  that  Isaac 
Jem  lean  died  intestate  at  the  date  alleged  in 
the  bill,  and  that  he  did  not  have  any  prop- 
erty, real  or  personal,  at  his  death.  The  an- 
swer neither  admits  nor  denies  the  marriage 
and  coverture  of  the  complainant  with  the 
said  Isaac,  but  demands  strict  proof  thereof. 

Isauc  Jernigan's  former  seisin  and  posses- 
sion of  the  land  in  controversy  is  admitted. 
The  answer  alleges,  as  a  bar  to  the  recovery 
of  dower  in  the  premises  that  the  said  Isaac 
Jernigan  on  the  9th  of  April,  A.  D.  1856, 
executed  and  delivered  to  one  Arthur  Ginn  a 
mortgage  thereon  to  securo  a  note  for  $182, 
in  the  execution  of  which  mortgage  the  said 
Marv  Jernigan  joined  with  her  husband,  con- 
veying her  right  of  dower  and  all  title  she 
had  in  said  land  as  appears  from  records  of 
said  county.  That  subsequently  to  the  exe- 
cution and  delivery  of  this  mortgage,  to  wit, 
on  the  firHt  of  March,  1858,  the  said  land  was 


levied  upon  and  sold  by  the  sherifE  of  aald 
county  under  a  Judgment  and  execution  in 
the  circuit  court  of  said  county  in  favor  of 
Madison  Post,  and  arainst  Isaac  Jernigan, 
and  that  at  this  sheriff's  sale  the  mortgagee, 
Arthur  Ginn,  became  the  purchaser  and  took 
a  sheriff's  deed  thereto  at  such  sale.  That- 
in  said  mortgage  the  complainant  released 
and  conveyed  her  dower;  and  that  neither 
the  said  Isaac  Jernigan,  nor  the  oomplainaut, 
nor  any  one  else  for  them,  have  ever  paid 
said  mortgage,  or  redeemed,  or  offered  to  re- 
deem the  said  land  from  said  mortgage. 
That  the  said  Artliur  Ginn  after  purchasing 
said  land  at  said  sheriff's  sale,  at  once  went 
into  possession  thereof,  and  afterwards  sold 
and  conveyed  the  same  to  the  defendant, 
George  M.  Holmes,  who  has  since  sold  and 
conveyed  40  acres  thereof  to  the  defendant 
8 locum,  and  forty  acres  to  one  Roberson, 
who  also  conveyed  it  to  Slocum,  and  forty^ 
acres  to  Hargraves. 


By  section  2891,  of  ohapter  01  of  the  Code  of 
Mi8BiSBlpr»l  (ed.  1892),  dower  and  curtesy  were  abol- 
ished In  that  state. 

Ml890uri, 

In  Rankin  v.  Olfphant,  9  Mo.  289,  the  court  held 
that  if  the  husband  died  seised  and  the  lands  were 
subsequently  sold  hj  vhrtue  of  an  order  of  the 
court,  the  widow  was  entitled  to  dama«refl  from  the 
decease  of  her  husband  without  the  necessity  of  a 
previous  demand. 

8o  in  IffcClanafaan  v.  Porter,  10  Mo.  74a,  the  court 
stated  it  to  be  settled  h&w  that  where  lands  were 
aliened  by  the  husband  during  life,  the  widow  was 
entitled  to  dower  according  to  the  value  of  the 
lands  at  the  date  of  alienation  and  not  according  to 
their  infcreaaed  value.  But  that  in  the  case  of  land 
descended  to  the  heir,  the  ancestor  dying  seised  she 
Is  entitled  to  her  assignment  according  to  their 
value  at  the  time  of  assignment,  with  damages  for 
detention  from  the  time  of  the  husband^s  death. 

Where  the  alienee  had  made  great  and  substan- 
tial Improvements  upon  the  land,  the  court  in 
assigning  dower  and  measuring  the  damages,  held 
that  it  was  not  the  cost  of  the  improvements,  but 
the  Increased  value  of  the  property  by  reason 
thereof,  of  which  the  widow  took  no  part;  that 
such  increased  value  should  be  estimated  at  the 
date  of  the  assignment  of  dower,  or  where  damages 
were  assessed,  at  the  periods  of  time  over  which 
they  were  to  be  estimated;  that  the  Increased  value 
should  be  deducted  from  the  entire  value,  and  she 
would  bO  entitled  to  be  endowed  in  value  of  one 
third  of  the  residue.  Rannels  v.  Washington  Uni- 
versity. 96  Mo.  228. 

In  Rannels  v.  Washington  University,  supra, 
where  suit  was  brought  for  assignment  of  dower 
and  for  damages  for  detention,  the  land  had  been 
sold  by  the  guardian  of  the  husband,  a  lunatic, 
prior  to  his  decease,  a  demand  being  made  for 
dower  from  the  guardian,  but  none  further  except 
by  the  bringing  of  the  action,  the  court  held  that 
under  section  2208,  Revised  Statutes  1879,  which 
provides  that  the  damages  shall  be  of  the  value  of 
the  whole  dower  to  her  belongring  from  the  time  of 
her  husband^s  death,  if  he  died  seised,  or  from  the 
time  of  demanding  dower,  if  he  did  not  die  seised, 
she  had  a  right  to  damages  from  the  date  of  her 
demand  upon  the  guardian,  even  though  no  de- 
mand had  been  made  upon  the  defendants  prior  to 
action. 

By  section  4684  of  chapter  55  of  the  Revised  Stat- 
Qtes  of  Missouri,  dower  may  be  recovered  with 
damages,  that  is  to  say,  the  value  of  the  whole 
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dower  to  her  belonging  from  the  time  of  the  hus- 
band's death,  if  he  died,  or  shall  die  seised,  or  from, 
the  time  of  demand,  if  he  was  or  shall  be  seised  but 
did  not  nor  shall  not  die  seised,  unto  the  day  she- 
shall  recover  her  dower :  provided,  that  where  the 
heir  of  the  deceased  has  aliened,  or  shall  be  in  the 
posseesiun  of  any  person  holding  under  such  helr« 
who  had  not  notice  at  the  time  of  purchase,  dam- 
ages shall  be  only  from  the  time  of  demand,  estti 
mated  as  at  the  time  of  her  recovery,  exclusive  of 
improvements. 

New  HcmptiMre, 
In  New  Hampshire,  under  chapter  227,  section  ^ 
of  the  General  Statutes,  where  the  widow  recoveie 
dower,  she  shall  also  in  the  same  action  recover 
reasonable  damages  for  the  detention  thereof  hj 
the  tenant  after  demand. 

New  Jersey. 

In  Fisher  v.  Morgan,  1  N.  J.  L.  125,  it  was  held 
that  no  damages  could  be  given  where  the  hus- 
band was  not  found  to  have  died  seised. 

And  in  the  same  case  it  was  considered  as  ques- 
tionable  whether  damages  would  be  held  to  in* 
dude  mesne  profits. 

And  in  Hopper  v.  Hopper,  22  N.  J.  L.  715,  the 
court  held  that  as  against  the  heir  or  devisee  no 
demand  was  necessary  in  order  that  the  widow 
should  recover  from  the  decease  of  the  husband^ 
under  the  New  Jersey  statute,  and  that  tout  Ump^ 
prist  was  no  defense  as  against  damages. 

In  Chiswell  v.  Morris.  14  N.  J.  Bq.  101,  where  the 
husband  purchased  subject  to  a  mortgage  which 
was  afterwards  forecioeed  upon  him  the  purchaser 
taking  no  assignment,  and  the  widow  claimed  her 
dower,  the  court  held  that  had  the  purchaser  taken 
an  assignment  of  the  mortgage  and  become  clothed 
with  the  rights  of  a  mortgagee  he  would  have  had 
a  valid  defense  as  the  widow  takes  subject  to  the 
mortgage,  but  that  as  the  purchaser  caused  the 
mortgage  to  be  canceled  of  record  and  so  extin- 
guished it  he  had  deprived  himself  of  the  defense, 
and  that  the  widow  was  entitled  to  her  dower  froia 
the  time  of  the  demand  made  or  if  none  made  from 
the  date  of  the  suit. 

The  provision  in  the  New  Jersey  statute  is  that  if 
the  widow  be  deforced  of  her  dOwer  or  cannot 
have  it  without  suit,  or  if  her  dower  be  unfairly 
assigned,  or  not  assigned  within  forty  days  after 
the  death  of  her  husband,  then  she  may  sue  for 
and  recover  the  same  with  damages;  that  is  to  baj^ 
the  value  of  the  whole  dower  to  her  belonging, 
from  the  time  of  her  husband^s  death  if  be  died 
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The  answer  alleges  that  the  land  at  the 
time  of  its  purchase  by  Arthar  Ginn  at  the 
BherifP'e  sale  wa&  wild  and  unimproved,  and 
of  but  little  value  and  without  income  or 
rental  value.  That  since  defendants  have 
purchased  same  they  have  enhanced  its  value 
rreatly  by  buildini;  thereon  and  planting 
uiereon  orange  groves.  The  answer  expressly 
denies  that  said  lands  have  ever  yielded  any 
profits,  but  on  the  contrary,  avers  that  more 
money  has  been  expended 'every  year  on  said 
lands  than  they  have  received  therefrom. 
The  answer  also  alleges  that  since  the  filing 
of  her  bill  the  said  complainant  has  died, 
and  that  whatever  right  of  dower  or  mesne 
profits  she  might  have  been  entitled  to  if 
living,  all  sudi  rights  have  ceased  and  de- 
termined by  her  death. 

After  the  filine  of  the  defendant's  answer, 
to  wit,  on  the  6th  of  November,  1888,  Henry 
L.  Roan,  as  administrator  of  the  estate  of  the 
said   Mary  Jemigan,  filed  his  amended  bill 


in  said  cause  alleging  therein  that  the  said 
Marv  Jemigan  had  died  on  the  27th  of  Sep- 
tember, 1888,  and  prayed  that  said  suit  in- 
stituted by  her  before  her  death  might  pro- 
ceed for  the  recovery  of  the  mesne  profits 
from  said  lands  from  the  death  of  MaiT*s 
husband,  Isaac  Jernigan,  on  October  22, 
1886,  to  the  time  of  the  death  of  the  said 
Mary  on  September  27,  1888,  for  the  benefit 
of  her  estate.  To  this  amended  bill  the  de- 
fendants interposed  a  plea  in  bar  alleging 
that  with  the  death  of  the  said  Marv  all 
claim  to  mesne  profits  ceased  and  deter- 
mined. At  the  hearing  upon  the  bill,  an- 
swer, amended  bill,  and  plea  thereto,  the 
parties  admitted  the  seisin  and  possession  of 
Isaac  Jemigan  during  coverture  with  the 
said  Mary,  his  wife,  uie  sale  of  the  land  by 
the  sheriff,  and  the  sheriff's  conveyance  to 
Arthur  Qinn ;  and  the  possession  of  the  lands 
by  the  defendants  since  Isaac  Jerni^an'a 
death  and  the  death  of  the  complainant  Mary 


or  Shan  dfe  setaed,  or  from  the  time  of  demanding 
doweo-  if  the  husband  was  or  shall  be  seised,  but  did 
not  or  shall  not  die  so  seised,  unto  the  day  that  she 
shall  recover  seisin  of  her  dower  by  jadj^ment  of 
the  court.  Section  8,  Bev.  Stat.  p.  8S1;  Publio  Laws 
1870,  i>.  SSL 

JTeioForfc. 

Id  Bmbiee  v.  Ellis,  2  Johns.  119,  where  the  hus- 
band's land  had  been  sold  under  a  fieri  facias^  the 
court  held  that  the  widow  could  not  olaim  dam- 
ages as  the  husband  did  not  die  seised. 

Where  a  mortgagor  died  and  the  mortflraffe  was 
IMiid  off  by  the  assigTiee  of  the  heir,  the  court  held 
that  the  sale  by  the  heir  would  not  prevent  the 
widow  from  recovering  damaires  from  the  dealh 
of  the  anoeston  neither  would  a  delay  in  bringing 
her  action  prejudice  her  claim  to  damages;  that  in 
order  to  escape  liability  for  damages  tout  tempa 
prfgt  must  be  pleaded.  Hitchcock  v.  Harrington, 
i  Johns.  290. 

In  Hazea  v.  Thurber,  4  Johns.  Ch.aOi,  1 L.  ed.  961, 
where  the  widow  claimed  the  mesne  profits  from 
the  death  of  her  husband,  without  demand  of 
dower  from  the  heirs  or  terre-tenants,  the  land  had 
been  sold  to  the  United  States,  the  court  held  that 
she  was  entitled  to  the  value  of  the  mesne  profits 
arisliig  on  the  use  of  the  undivided  third  of  the 
premises  of  which  her  husband  died  seised,  from 
the  death  of  the  husband,  exclusive  of  the  im- 
provements made  thereon,  and  directed  the  amount 
to  be  aaseased  upon  the  heirs  and  terre-tenants  ao- 
oordfng  to  the  time  of  their  enjoyment  of  the  prem- 
ises; but  refused  her  costs  as  she  had  never  made 
demand,  and  there  was  no  opposition  on  the  de- 
fendant's part.  Curtis  v.  Curtis,  2  Bro.  Ch.  682, 
followed. 

In  Swalne  t.  Perine,  6  Johns.  Ch.  482, 1 L.  ed.  1148, 
the  court  arrived  at  a  similar  conclusion,  holding 
the  wife  entitled  to  an  account  of  the  mesne  profits 
from  the  decease  of  her  husband,  and  approved 
and  followed  Oliver  v.  Biohardson,  9  Ves.  Jr.  222. 

And  in  Russell  v.  Austin,  1  Paige,  192, 2  L.  ed.  612, 
whete  the  husband  died  seised  of  the  premises  his 
tight  to  redeem  not  having  then  expired,  and  the 
landB  were  subsequently  sold  by  the  sheriff,  the 
eoort  held  the  widow  entitled  to  the  arrears  of  her 
dower  accrued  since  the  purchase,  the  previous 
aireari  being  ascertained  by  computing  the 
amount  due  on  the  bond  and  mortgage  at  the  time 
of  the  purchase  and  then  deducting  one  third  of 
the  Interest  on  that  amount  from  one  third  of  the 
rents  and  profits  of  the  property  over  and  above 
repaixs,  etc.  In  this  case  costs  were  dlsaUowed  as 
aiL.R.A. 


no  application  for  dower  had  been  made  prior  to 
action. 

In  Johnson  v.  Thomas,  2  Paige,  877. 2  L.  ed.  960, 
where  suit  was  brought  against  the  purchaser,  the 
court  held  that  under  the  Statute  of  Merton  r2(> 
flen.  m.,  chap.  1:  Bev.  Laws  1818,  p.  67,  §  2),  she 
could  only  recover  da.nagea  In  cases  where  the 
husband  died  seised,  and  that  even  in  oases  coming 
within  that  statute  if  she  bad  not  made  a  formal 
demand  of  dower  before  suit,  the  defendant  at 
law  might  plead  readiness  to  assign,  and  excuse 
himself  from  damages  and  costs;  aliter  in  equity 
where  her  share  of  the  rente  and  profits  might  be 
recovered  from  the  time  her  right  accrued,  with- 
out demand  as  against  the  heir  or  devisee.  Mundy 
V.  Mundy.  2  Ves.  Jr.  122;  Russell  v.  Austin,  1  Paige» 
192, 2  L.  ed.  612;  Hazen  v.  Tburber,  4  Johns.  Ch.  604* 
1 L.  ed.  951,  cited. 

But  in  Price  v.  Price,  64  Hun,  849,  the  court  held 
that  under  section  1600  of  the  Code  damages  for 
the  withholding  of  dower  were  to  be  computed, 
where  the  claim  was  against  a  person  other  than 
the  heir,  from  the  time  when  dower  is  demanded 
of  the  defendants  to  the  time  of  trial,  or  applica- 
tion for  Judgment,  as  the  case  might  be,  but  not 
exceeding  six  years  in  the  whole.  Demand  la 
therefore  necessary  in  order  to  make  the  grantee 
liable,  and  fixes  the  liability. 

The  provisions  of  the  Revised  Statutes  giving  a 
widow  damages  for  withholding  dower  were  In- 
tended to  prescribe  the  sole  rule  to  determine  the 
amount  thereof;  and  by  and  under  the  statute 
alone  can  she  now  recover  either  at  law  or  in  equity^ 
the  statutes  having  altered  the  rule.  1  Rev.  Stat. 
742, 1 19  et  86q,;  Kyle  v.  Kyle,  67  N.  Y.  404. 

Under  N.  Y.  Code  Civ.  Proc,  8  1600,  where  the 
widow  has  recovered  dower  in  land  of  which  her 
husband  died  seised,  she  may  recover  damages 
against  a  purchaser  to  the  amount  of  one  third  of 
the  mesne  profits  with  Interest  from  the  time  of 
demand  to  the  time  of  trial  or  Judgment,  without 
permanent  improvements. 

As  against  the  husband's  alienee,  dower  must  be 
demanded,  and  damages  only  count  from  that 
time.    Marble  v.  Lewis,  53  Barb.  432. 

And  under  Code  Civ.  Proc.,  8  1601^  in  an  action 
against  the  husband's  alienee,  if  she  recovers  Judg- 
ment damages  may  be  given  to  her  in  the  same 
action  computed  from  the  time  of  its  commence- 
ment, but  not  including  permanent  improvements 
made  by  the  alienee. 

North  Carolina, 

In  Peyton  v.  Smith,  22  N.  C.  826,  it  was  decreed 
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Th«  defendantfi  answered  the  bill  on  the 
first  ot  October,  1888,  and  admit  that  Isaac 
Jemii^an  died  intestate  at  the  date  alleged  in 
the  bill,  and  that  he  did  not  have  any  prop- 
erty, real  or  personal,  at  his  death.  The  an- 
swer neither  admits  nor  denies  the  marriage 
and  coverture  of  the  complainant  with  the 
said  Isaac,  but  demands  strict  proof  thereof. 

Isauc  Jernigan's  former  seisin  and  posses- 
sion of  the  land  in  controversy  is  admitted. 
The  answer  al  leges,  as  a  bar  to  the  recovery 
of  dower  in  the  premises  that  the  said  Isaac 
Jernigan  on  the  9th  of  April,  A.  D.  1856, 
executed  and  delivered  to  one  Arthur  Ginn  a 
mortgage  tiicreon  to  secure  a  note  for  $182, 
in  the  execution  of  which  mortgage  the  said 
Mary  Jernigan  joined  with  her  husband,  con- 
veying lier  right  of  dower  and  all  title  she 
had  in  said  land  as  appears  from  records  of 
said  county.  That  subsequently  to  the  exe- 
cution and  delivery  of  this  mortgage,  to  wit, 
on  the  first  of  March,  1868,  the  said  land  was 


levied  upon  and  sold  by  the  sheriff  of  aalA 
county  under  a  Judgment  and  execution  itk 
the  circuit  court  of  said  county  in  favor  of 
Madison  Post,  and  against  Isaac  Jernigan^ 
and  that  at  this  sheriff's  sale  the  mortragee, 
Arthur  Ginn,  became  the  purchaser  and  took 
a  sheriff's  deed  thereto  at  such  sale.  That- 
in  said  mortgage  the  complainant  released 
and  conveyed  her  dower;  and  that  neither 
the  said  Isaac  Jernigan,  nor  the  complainant, 
nor  any  one  else  for  them,  have  ever  paid 
said  mortgage,  or  redeemed,  or  offered  to  re- 
deem the  said  land  from  said  mortgage. 
That  the  said  Arthur  Ginn  after  purchasing* 
said  land  at  said  sheriff's  sale,  at  once  went 
into  possession  thereof,  and  afterwards  sold 
and  conveyed  the  same  to  the  defendant, 
George  M.  Holmes,  who  has  since  sold  and 
conveyed  40  acres  thereof  to  the  defendant 
Slocum,  and  forty  acres  to  one  Roberson, 
who  also  conveyed  it  to  Slocum,  and  forty^ 
acres  to  Hargraves. 


"By  section  8»1,  of  chapter  01  of  the  Ck)de  of 
M}flBiflBippi  (ed.  VSXiU  dower  and  curtesy  were  abol- 
ished In  that  state. 

3flMourC 

In  Rankin  v.  OHphant,  9  Mo.  289,  the  court  held 
that  If  the  husband  died  seised  and  the  lands  were 
iubeequently  sold  hj  virtue  of  an  order  of  the 
court,  the  widow  was  entitled  to  damaires  from  the 
decease  of  her  husband  without  the  necessity  of  a 
previous  demand. 

So  in  BffcClanahan  v.  Porter,  10  Mo.  740,  the  court 
stated  It  to  he  settled  law  that  where  lands  were 
aliened  by  the  husband  during  life,  the  widow  was 
entitled  to  dower  aocordlnff  to  the  value  of  the 
lands  at  the  date  of  alienation  and  not  acoordlnff  to 
their  1 1ncreased  value.  But  that  In  the  case  of  land 
descended  to  the  heir,  the  ancestor  dying  seised  she 
Is  entitled  to  her  aflslgnment  according  to  their 
value  at  the  time  of  assignment,  with  damages  for 
detention  from  the  time  of  the  husband*s  death. 

Where  the  alienee  had  made  great  and  substan- 
tial improvements  upon  the  land,  the  court  In 
assigning  dower  and  measuring  the  damages,  held 
that  it  was  not  the  cost  of  the  Improvements,  but 
the  increased  value  of  the  property  by  reason 
thereof,  of  which  the  widow  took  no  part;  that 
such  increased  value  should  be  estimated  at  the 
date  of  the  aasignment  of  dower,  or  where  damages 
were  assessed,  at  the  periods  of  time  over  which 
they  were  to  be  estimated;  that  the  Increased  value 
should  be  deducted  from  the  entire  value,  and  she 
would  be  entitled  to  be  endowed  in  value  of  one 
third  of  the  residua.  Bannels  v.  Washington  Uni- 
versity, 96  Mo.  226. 

In  Rannels  v.  Washington  University,  supra, 
where  suit  was  brought  for  assignment  of  dower 
and  for  damages  for  detention,  the  land  had  been 
sold  by  the  guardian  of  the  husband,  a  lunatic, 
prior  to  his  decease,  a  demand  being  made  for 
dower  from  the  guardian,  but  none  further  except 
by  the  bringing  of  the  action,  the  court  held  that 
under  section  2306,  Kevised  Statutes  1879,  which 
provides  that  the  damages  sbaJl  be  of  the  value  of 
the  whole  dower  to  her  belonging  ftom  the  time  of 
her  husband's  death,  if  he  died  seised,  or  from  the 
time  of  demanding  dower,  if  he  did  not  die  seised, 
she  had  a  right  to  damages  from  the  date  of  her 
demand  upon  the  guardian,  even  though  no  de- 
mand had  been  made  upon  the  defendants  prior  to 
action. 

By  section  4684  of  chapter  66  of  the  Revised  Stat- 
utes of  Missouri,  dower  may  be  recovered  with 
damages,  that  is  to  say,  the  value  of  the  whole 
21  I^  R.  A. 


dower  to  her  belonging  from  the  time  of  the  has- 
band's  death,  if  he  died,  or  shall  die  seised,  or  from, 
the  time  of  demand,  if  be  was  or  shall  be  seised  but 
did  not  nor  shall  not  die  seised,  unto  the  day  she- 
shall  recover  her  dower :  provided,  that  where  the 
heir  of  the  deceased  has  aliened,  or  shall  be  in  the- 
possession  of  any  person  holding  under  such  heir« 
who  had  not  notice  at  the  time  of  purchase,  dam» 
ages  shall  be  only  from  the  time  of  demand,  eBtt^ 
mated  as  at  the  time  of  her  recovery,  exclusive  of 
improvements. 

New  Hampshire. 

In  New  Hampshire,  under  chapter  227,  section  ^ 
of  the  General  Statutes,  where  the  widow  reoovece 
dower,  she  shall  also  In  the  same  action  recover 
reasonable  damages  for  the  detention  thereof  hj 
the  tenant  after  demand. 

New  Jersey. 

In  Fisher  v.  Morgan,  1  N.  J.  L.  126,  it  was  held 
that  no  damages  could  be  given  where  the  hus- 
band was  not  found  to  have  died  seised. 

And  in  the  »ame  case  It  was  considered  as  ques- 
tionable whether  damages  would  be  held  to  in- 
clude mesne  profits. 

And  in  Hopper  v.  Hopper,  £2  N.  J.  L.  716,  the 
court  held  that  as  against  the  heir  or  devisee  ne 
demand  was  necessary  in  order  that  the  widow 
should  recover  from  the  decease  of  the  husband^ 
under  the  New  Jersey  statute,  and  that  tout  tempe 
prist  was  no  defense  as  against  damages. 

In  Chlswell  v.  Morris,  14  N.  J.  Bq.  101,  where  the 
husband  purchased  subject  to  a  mortgage  which 
was  afterwards  foreclosed  upon  him  the  purchaser 
taking  no  assignment,  and  the  widow  claimed  her 
dower,  the  court  held  that  had  the  purchaser  taken 
an  assignment  of  the  mortgage  and  become  clothed 
with  the  rights  of  a  mortgagee  he  would  have  had 
a  vahd  defense  as  the  widow  takes  subject  to  the 
mortgage,  but  that  as  the  purchaser  caused  the 
mortgage  to  be  canceled  of  record  and  so  extin- 
guisbed  it  he  had  deprived  himself  of  the  defense* 
and  that  the  widow  was  entitled  to  her  dower  from 
the  time  of  the  demand  made  or  if  none  made  from 
the  date  of  the  suit. 

The  provision  in  the  New  Jersey  statute  is  that  if 
the  widow  be  deforced  of  her  dower  or  cannot 
have  it  without  suit,  or  if  her  dower  be  imfairly 
assigned,  or  not  assigned  within  forty  days  after 
the  death  of  her  husband,  then  she  may  sue  for 
and  recover  the  same  with  damages;  that  is  to  say,. 
the  value  of  the  whole  dower  to  her  belonging* 
from  the  time  of  her  husband*s  death  If  he  died 
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The  answer  alleges  that  the  land  at  the 
time  of  its  purchase  by  Arthur  Ginn  at  the 
sheriff's  sale  was  wild  and  unimproved,  and 
of  but  little  value  and  without  income  or 
rental  value.  That  since  defendants  have 
purchased  same  thej  have  enhanced  its  value 
rreatly  by  building  thereon  and  planting 
thereon  orange  groves.  The  answer  expressly 
denies  that  said  lands  have  ever  yielded  any 
profits,  but  on  the  contrary,  avers  that  more 
money  has  been  expended 'every  year  on  said 
lands  than  they  have  received  therefrom. 
The  answer  also  alleges  that  since  the  filing 
of  her  bill  the  said  complainant  has  died, 
and  that  whatever  right  of  dower  or  mesne 

firofits  she  might  have  been  entitled  to  if 
iving,  all  suoi  rights  have  ceased  and  de- 
termined by  her  death. 

After  the  filing  of  the  defendant's  answer, 
to  wit,  on  the  5th  of  November.  1888,  Henry 
L.  Roan,  as  administrator  of  the  estate  of  the 
•aid  Mary  Jernigan,  filed  his  amended  bill 


in  said  cause  alleging  therein  that  the  said 
Marv  Jemi^  had  died  on  the  27th  of  Sep- 
tember, 1888,  and  prayed  that  said  suit  in- 
stituted by  her  before  her  death  might  pro- 
ceed for  the  recovery  of  the  mesne  profits 
from  said  lands  from  the  death  of  Mary 'a 
husband,  Isaac  Jernigan,  on  October  22, 
1886,  to  the  time  of  the  death  of  the  said 
Mary  on  September  27,  1888,  for  the  benefit 
of  her  estate.  To  this  amended  bill  the  de- 
fendants interposed  a  plea  in  bar  alleging 
that  with  the  death  of  the  said  Mary  all 
claim  to  mesne  profits  ceased  and  deter- 
mined. At  the  hearing  upon  the  bill,  an- 
swer, amended  bill,  and  plea  thereto,  the 
parties  admitted  the  seisin  and  possession  of 
Isaac  Jernigan  during  coverture  with  the 
said  Mary,  his  wife,  the  sale  of  the  land  by 
the  sheriff,  and  the  sheriff's  conveyance  to 
Arthur  Ginn ;  and  the  possession  of  the  lands 
by  the  defendants  since  Isaac  Jernigan's 
death  and  the  death  of  the  complainant  Mary 


«r  ahall  die  setaed,  or  from  the  time  of  demandinfir 
dower  if  the  husband  was  or  shall  l)e  seised,  but  did 
Dot  or  shall  not  die  so  seised,  unto  the  day  that  she 
shall  recover  seisin  of  her  dower  by  judgment  of 
tbe  oourC  Section  8,  Rev.  Stat.  p.  881;  Publio  Laws 
1S70,  p.  a. 

JTmoForfc. 

Id  Bmbree  v.  Ellis,  8  Johns.  119,  where  the  htw- 
b«nd^  land  had  been  sold  under  a  fieri  fadcu^  the 
eonrt  held  that  the  widow  could  not  claim  dam- 
ages as  the  husband  did  not  die  seised. 

Wbere  a  mortffairor  died  and  the  mortgage  was 
paid  oiT  by  the  assigTiee  of  the  heir,  the  court  held 
that  the  sale  by  the  heir  would  not  prevent  the 
widow  from  recovering  damaires  from  the  death 
of  tbe  anceston  neither  would  a  delay  in  brliifrlng 
her  action  prejudice  her  claim  to  damages;  that  in 
order  to  escape  liability  for  damages  tout  temps 
prist  most  be  pleaded.  Hitchoock  v.  Harrington, 
6  Johns.  890. 

In  Haxen  v.  Thnrber,  4  Johna  Oh.  604, 1 L.  ed.  961, 
where  the  widow  claimed  the  mesne  profits  from 
the  death  of  her  husband,  without  demand  of 
dower  from  the  heirs  or  terre-tenants,  the  land  had 
been  sold  to  tbe  United  States,  the  court  held  that 
she  was  entitled  to  the  value  of  the  mesne  profits 
Ariaing  on  the  use  of  the  undivided  third  of  the 
premises  of  which  her  husband  died  seised,  from 
tbe  death  of  the  husband,  exclusive  of  tbe  im- 
provements made  thereon,  and  directed  the  amount 
to  be  aaseased  upon  the  b^rs  and  terre-tenants  ac- 
eordlng  to  the  time  of  their  enjoyment  of  the  prem- 
ises; but  refused  her  costs  as  she  had  never  made 
demand,  and  there  was  no  opposition  on  the  de- 
fendant's part.  Curtis  v.  Curtis,  8  Bro.  Ch.  688, 
followed. 

In  Swaine  t.  Ferine,  6  Johns.  Oh.  482, 1  li.  ed.  1148, 
the  conrt  arrived  at  a  similar  conclusion,  holding 
the  wife  entitled  to  an  account  of  the  mesne  profits 
from  the  decease  of  her  husband,  and  approved 
and  followed  Oliver  v.  Blchardson.  0  Ves.  Jr.  282. 

And  In  RnaseU  v.  Austin.  1  Paige,  198, 2  L.  ed.  618, 
where  tbe  husband  died  seised  of  the  premises  his 
right  to  redeem  not  having  then  expired,  and  the 
lands  were  subsequently  sold  by  the  sheriff,  the 
conrt  held  the  widow  entitled  to  the  arrears  of  her 
dower  acomed  since  the  purchase,  tbe  previous 
airean  being  ascertained  by  computing  the 
amount  due  on  tbe  bond  and  mortgage  at  the  time 
of  the  purchase  and  then  deducting  one  third  of 
the  interest  on  that  amount  from  one  third  of  the 
rents  and  profits  of  the  property  over  and  above 
lepeixB,  eta  In  this  case  costs  were  disallowed  as 
tlL.R.A. 


no  application  for  dower  had  been  made  prior  to 
action. 

In  Johnson  v.  Thomas,  8  Paige,  877. 8  L.  ed.  960, 
wbere  suit  was  brought  against  the  purchaser,  the 
court  held  that  under  the  Statute  of  Merton  (80 
Hen.  in.,  chap.  1:  Rev.  Laws  1818.  p.  67,  §  8),  she 
could  only  recover  da^nagea  in  cases  where  the 
husband  died  seised,  and  that  even  in  oases  coming 
within  that  statute  if  she  had  not  made  a  formal 
demand  of  dower  before  suit,  the  defendant  at 
law  might  plead  readiness  to  assign,  and  excuse 
himself  from  damages  and  costs;  aliter  in  equity 
wbere  her  share  of  the  rents  and  profits  might  be 
recovered  from  tbe  time  her  right  accrued,  with- 
out demand  as  against  tbe  heir  or  devisee.  Mundy 
V.  Mundy.  8  Yes.  Jr.  188;  Busscll  v.  Austin,  1  Pa1ge» 
198, 8  L.  ed.  618;  Hazen  v.  Thurber,  4  Johns.  Ch.  604* 
1 L.  ed.  051,  cited. 

But  In  Price  v.  Price.  54  Hun,  848,  the  court  held 
that  under  section  1000  of  the  Code  damages  for 
the  withholding  of  dower  were  to  be  computed, 
where  the  claim  was  against  a  person  other  than 
tbe  heir,  from  the  time  when  dower  is  demanded 
of  the  defendants  to  the  time  of  trial,  or  applica- 
tion for  Judgment,  as  the  case  might  be.  but  not 
exceeding  six  years  in  the  whole.  Demand  ia 
therefore  necessary  In  order  to  make  tbe  grantee 
liable,  and  fixes  tbe  liability. 

The  provisions  of  the  Revised  Statutes  giving  a 
widow  damages  for  withholding  dower  were  in- 
tended to  prescribe  the  sole  rule  to  determme  the 
amount  thereof;  and  by  and  under  the  statute 
alone  can  she  now  recover  either  at  law  or  in  equity^ 
the  statutes  having  altered  the  rule.  1  Rev.  Stat. 
742,  8  19  et  s&q.;  Kyle  v.  Kyle,  67  N.  Y.  404. 

Under  N.  Y.  Code  Civ.  Proc,  8  1000,  where  the 
widow  has  recovered  dower  in  land  of  which  her 
husband  died  seised,  she  may  recover  damages 
against  a  purchaser  to  the  amount  of  one  third  of 
the  mesne  profits  with  interest  from  the  time  of 
demand  to  the  time  of  trial  or  Judgment,  without 
permanent  improvements. 

As  against  the  husband^s  alienee,  dower  must  be 
demanded,  and  damages  only  count  from  that 
time.    Marble  v.  Lewis,  63  Barb.  432. 

And  under  Code  Civ.  Proc.,  8  1601^  in  an  action 
against  the  husband^s  alienee,  if  she  recovers  Judg- 
ment damages  may  be  given  to  her  in  the  same 
action  computed  from  the  time  of  its  commence- 
ment, but  not  including  permanent  Improvements 
made  by  the  alienee. 

North  CaaroUna, 

In  Peyton  v.  Smith,  88  N.  G.  825,  it  was  decreed 
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einoe  the  institution  of  the  sait ;  and  it  was 
farther  agreed  that  the  cause  should  be  sub- 
mitted upon  the  issue,  whether  or  not  the 
claimant  is  barred  of  her  dower  interest  by 
the  mortgage  of  Isaac  Jemigan  to  Arthur 
Oinn,  attached  as  an  exhibit  to  the  defend- 
ants' answer,  or  by  the  sale  of  said  land  un- 
der execution  against  the  said  Isaac,  or  bj 
the  death  of  the  dowress  since  bringing  her 
suit  or  by  all  of  said  facts  combined.  At 
said  final  hearing  upon  the  issues  thus  pre- 
sented it  was  adjudged  that  the  defendants* 
plea  to  the  amended  bill  be  sustained,  and 
that  the  bill  be  dismissed.  From  this  decree 
H.  L.  Roan,  as  administrator,  appeals. 

The  answer  attempts  to  set  up  as  a  com- 
plete bar  to  the  widow's  dower  the  morti^agc 
executed  by  her  coojointly  with  her  husband 
in  1856.  There  is  no  allegation  in  the  an- 
swer that  this  mortgage  was  ever  foreclosed, 
or  that  there  was  ever  any  sale  of  the  mort- 
gaged premises  or  of  the  wife's  dower  right 


thereunder.  The  only  averment  being  that 
it  was  never  paid,  and  that  no  redemptioa 
or  offer  of  redemption  therefrom  had  ever 
been  made.  The  contention  of  the  defend- 
ants  is,  that  the  mortgagors'  equity  of  re- 
demption being  purchased  at  tne  sheriff's 
sale  under  the  judgment  and  execution  hy 
the  mortgagee,  the  equitable  title  conveyed 
by  the  mortgage  and  the  legal  title  thereby 
became  merged  in  the  mortgagee  and  was 
tantamount  to  a  foreclosure  of  the  mortgage. 
There  may  be  some  foundation  for  this  con- 
tention in  so  far  as  the  title  of  the  husband, 
Isaac  Jemigan,  was  concerned,  but  this  can- 
not affect  the  widow  or  her  right  to  dower. 
She  was  no  party  to  the  judgment  at  law 
against  her  husband  under  which  his  equity 
of  redemption  was  sold ;  and  the  sheriff  in 
selling  under  such  judgment  could  not,  and 
did  not  pretend  to,  dispose  of  her  inchoate 
right  to  dower ;  and,  so  far  as  the  pleadinn 
show,  there  has  been  no  foreclosure  or  sala 


that  a  third  of  the  rents  oomlnflr  from  lands  where- 
to the  widow  had  dower,  were  hers. 

Under  section  2106  of  the  Ck>de  of  North  Caro- 
lina, Chan.  68,  no  alienation  of  the  husband  alone, 
with  or  without  covenant  of  warranty,  shall  have 
any  other  or  further  effect  tban  to  pass  his  Inter- 
est In  such  estate,  subject  to  the  dower  right  of 
his  wife. 

In  Oastlebury  v.  Maynard,  95  N.  O.  SO,  a  divorce 
4  mensa  et  thoro,  has  no  effect  to  change  the  prop- 
erty relations  of  husband  and  wife.  Rogers  v. 
Vines.  28  N.  C.  888;  Taylor  v.  Taylor,  96  N.  C.  418, 68 
Am.  Bep.  40Q,  followed. 

Ohio, 

In  Bank  of  United  States  v.  Dunseth,  10  Ohio, 
18,  the  court  held  that  under  the  law  us  enacted  by 
the  Legislature  of  that  state  although  clearly 
erroneous  there  was  no  power  whereby  damages 
<K)uld  be  decreed  to  the  widow  by  reason  of  the 
detention  of  her  dower. 

Ohio  Rev.  Stat.  1880,  f  6715,  however,  gives  the 
widow  rents  as  from  the  date  the  petition  to  the 
court  Is  filed. 

By  section  2960  of  the  Code  of  Oregon,  chapter  19, 
ft  Is  provided  that  when  a  widow  shall  be  entitled 
to  dower  out  of  any  land  which  shall  have  been 
aliened  by  the  husband  in  his  lifetime,  and  such 
lands  shall  have  been  enhanced  In  value  after  the 
alienation,  such  lands  shall  be  estimated  In  setting 
forth  the  widow's  dower  according  to  their  value 
at  the  time  they  were  so  aliened. 

Pennsytfanfo. 

InSharpv.Pettlt,4U.S.4  Dal).  212, 1 L.  ed.  805, 
where  the  husband  did  not  die  seised,  no  damatres 
or  costs  were  granted  to  the  widow,  the  court  hold- 
ing the  law  clearly  settled  upon  the  question. 

So  In  Bonner  v.  Bvan8,8  Penr.  &  W.  454,  the  court 
held  that  the  widow  bad  no  right,  the  husband  not 
having  died  seised,  to  recover  under  the  Statute  of 
Merton,  20  Hen.  III.,  chap.  1,  the  one  third  of  the 
annual  value,  damages  ior  detention,  nor  yet  costs 
as  costs  were  only  given  where  damages  were  re- 
ooverabie,  under  the  Statute  of  Glocester,  6  Bdw.  I., 
ehap.  1:  and  that  as  the  husband  did  not  die  seised 
the  widow  was  only  entitled  to  recover  one  third 
of  the  land  itself,  according  to  the  actual  value  at 
the  time  of  alienation  by  the  husband,  to  be  held 
to  severalty. 

To  the  same  effect,  Bamet  v.  Barnet,  15  Serg.  tc 
IL  72,  16  Am.  Deo.  516;  Thompson  v.  Morrow,  6 
2lL.aA. 


Letoeweaver  v* 


Serg.  ft  R.  289,  9  Am.  Deo. 
Hoever,  17  Serg.  ft  R.  297. 

In  Seaton  v.  Jamison,  7  Watts,  688,  where  tha 
husband  died  seised,  and  the  lands  were  afterwards 
sold  by  the  heir-at-law,  the  court  granted  tha 
widow  damages  estimated  from  the  time  of  tha 
husband*s  decease  against  the  purchaser. 

Where  after  an  inteetate*s  decease  an  agreement 
was  entered  toto  between  the  heirs  by  which  It  waa 
agreed,  inter  aHia^  that  so  long  as  the  widow  should 
make  no  claim  for  dower  each  heir  should  pay  her 
a  given  sum,  the  payments  to  cease  to  case  sha 
claimed  dower,  but  the  agreement  did  not  bar  her 
right,  the  payments  made  being  taken  as  a  credit 
on  account,  the  value  of  the  wldow*s  toterest  not 
being  ascertatoed,— the  court  held  that  she  was  en* 
titled  to  dower  as  against  the  purchaser  atsberiff^a 
sale  giving  credit  for  the  payments;  that  the  ar- 
rears of  such  dower  were  not  discharged  by  tha 
fact  that  a  sheriff *s  sale  had  been  had  over  a  por- 
tion of  the  property  which  had  been  sold  under 
the  powers  in  a  mortgage;  and  that  one  third  of 
the  rents,  issues,  and  profits,  were  hers,  but  with- 
out Interest.  Heller*s  A  pp.,  Brodhead^  App.  116 
Pa.  584. 

To  the  same  effeot,  Merrill^  App.  16  W.  K.  a  481. 
Rhode  Idand, 

In  Rhode  Island,  under  section  11,  chapter  218,  of 
the  Gtoneral  Statutes,  whenever  final  judgment  for 
dower  has  been  rendered  the  widow  is  entitled  to 
damaares  for  detention  after  demand. 
South  CaroHncL 

In  fleyward  r.Cuthbert,  1  McGord.L.  886,  the  court 
held  that  the  practice  in  that  state  was  not  to  de- 
cree damt^ges  for  detention  of  dower,  althougli 
there  was  nothtog  to  show  that  the  Statute  of  Mer- 
ton had  been  disregarded  to  the  state,  yet  it  could 
not  then  be  brought  into  practice  contrary  to  tha 
general  rule  in  that  state,  which  was  against  dam* 
ages. 

So  to  Wright  V.  Jenntogs,  1  Bail.  L.  277,  the  court 
followed  the  ruling  of  the  court  in  Heyward  v. 
Cuthbert,  supra,  holding  that  no  damages  were  re- 
coverable at  common  law,  and  that  by  the  Act  of 
18:24,  amended  by  the  Act  of  1825,  interest  was  al- 
lowed in  cases  where  the  husband  had  sold  durlnflr 
his  lifetime,  but  in  those  cases  only,  yetnotlncasea 
where  the  purchaser  has  been  ready  to  assign  her 
dower.  In  this  case  the  husband  died  seised  and  tha 
lands  were  sold  after  his  decease  and  the  court  held 
the  common-law  principles  governed.  See,  to  tha 
same  effect,  McCreary  v.  Cloud,  2  BalL  L.  843. 

In  Mey  v.  Mey,  cited  to  a  note  to  Wright  v.  Jeiw 
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of  ber  dower  right,  nor  any  adjudged  for- 
feiture of  it  in  any  form.  Our  statute  (§  3, 
S,  785.  McClellan'8  Digest,  §  1«82,  Rev. 
tat.)  provides  ''that  a  mortgage  is,  and 
«hall  be  held  in  our  courts,  a  specific  lien  on 
property  therein  for  a  specific  object,  and  in 
point  of  fact  as  well  as  law,  the  mortgagee 
IS  incapable  of  acquiring  possession  until 
after  a  decree  of  foreclosure,  and  then  only 
bj  bidding  and  outbidding  all  competitors 
in  market.  Mary  Jemigan's  right  of  dower 
was  not  absolutely  released  or  conveyed  in 
consequence  of  her  joining  in  the  mortgage, 
but  was  conditionally  released  only,  and 
when  her  right  ripened  from  an  inchoate  to 


an  absolute  one  on  the  death  of  her  husband, 
she  theo  became  clothed  with  the  right  to  the 
possession  and  enjoyment  of  the  eorptu  of 
her  interest,  and  could  not  be  divested  of  it 
by  the  mortgagee  or  any  one  else  by  virtue 
of  any  mortgage  that  she  had  executed  upon 
such  interest,  except  by  a  sale  thereof  under 
decree  of  foreclosure.  The  right  of  the  wife 
to  dower  is  a  legal  right,  and  the  title  thereto 
when  complete  on  iJie  husband's  death  is  a 
legal  title ;  and  when  the  right  in  its  in- 
choate state  during  the  life  of  Uie  husband 
is  mortgaged  by  the  wife,  it  can,  under  this 
statute,  be  divested,  by  means  of  such  mort- 
gage, only  in  the  same  way  that  the  absolute 


vinjss,  supra,  and  decided  by  tbe  court  of  appeals 
to  April,  1H3S.  at  Charleston,  tbe  court  beld  the 
'vidow  eotltled  to  interest  on  a  sum  aasesBed  for 
•dower  from  tbe  hUAband^s  decease  even  tbough  he 
died  eelaed  and  took  tbe  case  out  of  tbe  Act  of  1824- 
25. 

The  above  case  was  followed  in  Gordon  v.  Stev- 
«OB,  2  BUU  Bq.  «^. 

In  Keith  v.  Trapier.  1  BalL  Eq.  88,  wbere  the  hus- 
iMsd  mortiraRed  property-  the  wife  Joininir,  tbe 
mortsafiree  eubeequently  purohasinff  the  equity  at 
«  friendly  foreclosure  sale,  the  court  held  In  an 
action  by  the  widow  that  she  was  entitled  to  an 
«cocnint  of  the  rents,  until  asslfirnment,  or  to  inter- 
est if  money  is  asecased  In  lieu  of  dower,  as  tbe 
right  hefng  determined,  the  mesne  proilts,  the 
Imits  thereof  must  accompany  it. 

So  in  Campbell  v.  Murphy,  66  N.  0.  857.  wbere 
tbe  husband  died  seised,  and  tbe  property  was  sold 
br  tbe  heir-at-law,  tbe  court  held  that  want  of  no- 
4ioe  did  not  protect  tbe  purchaser  who  was  liable, 
not  opon  the  improved  value  but  as  it  was  at  the 
time  of  tbe  buaband*s  decease,  and  that  the  widow 
wafl  entitled  to  a  third  ot  the  rents  accrued  since 
tbe  husband^  decease. 

And  in  Rickard  v.  Talbird,  Rice,  Eq.  166.  the 
«ourt  held  that  as  agrainst  a  purchaser  in  possession 
tiie  widow  was  entitled  to  an  account  for  a  third 
<yf  tbe  rents  and  profits  for  tbe  time  he  was  In  poe- 
ceaslon.  Stevens  v.  Gordon.  2  Hill,  Bq.  429,  fol- 
lowed. 

A«ra]n,  in  Bullock  v.  Griffin,  1  Strobh.  Eq.  60. 
-wbere  after  a  sale  by  the  husband,  the  wife  took 
negroes  from  tbe  purchaser  in  satisfaction  and  lieu 
Of  dower  and  made  no  further  claim  until  seven 
yean  after  ber  busband^s  decease,  the  court  held 
the  poaseaiion  might  be  construed  into  a  renewal 
of  tbe  agreement,  and  further,  tbe  widow,  having 
resorted  to  a  court  of  law  and  recovered  dower, 
could  not  now  proceed  in  that  court  for  inter- 
mediate profits  since  tbe  husband^s  decease. 

Further,  In  Brooks  v.  McMeekin,  87  S.  0.  286, 
wbere  prior  to  marriage  tbe  husband  made  a  con- 
veyance to  his  father  for  tbe  express  purpose  of 
defrauding  his  wife  of  ber  dower,  the  court  held 
that  she  was  entitled  to  her  dower  and  allowed  ber 
claim  for  tbe  rents  and  profits  so  far  as  the  statute 
of  limitations  bad  not  barred  her  claim. 

Virginia, 

In  Tod  V.  Baylor,  4  Leigh,  408,  where  the  lands 
were  aliened  by  tbe  husband  In  bis  lifetime,  the 
court  held  that  the  widow  was  only  entitled  ac- 
cording to  tbe  value  of  tbe  lands  at  tbe  date  of 
alienation,  without  any  consideration  on  account 
of  subsequent  improvements,  and  that  an  account 
of  tbe  profits  would  only  be  granted  from  tbe  date 
of  tbe  subpcena.  See  also  Thomas  v.  GammeU  6 
Leigb,  t.  wherein  damages  were  refused  as  tbe  hus- 
band did  not  die  teised. 


Under  section  2277  of  the  Oode,  as  against  the 
heirs  or  devisees,  or  thehr  assigns,  tbe  damages 
shall  be  for  such  time  after  the  busband^s  death  as 
tbey  have  wirbheld  the  dower,  not  exceeding  five 
years  before  suit.  As  against  one  claiming  under 
such  alienation  made  under  decree,  or  by  the  hus- 
band, in  bis  Ufetime,  the  damages  shall  be  from  the 
commencement  of  tbe  suit  against  such  claimant. 
In  either  case  tbey  shall  be  at  the  time  of  recovery. 
And  if  the  widow  or  tenant  die  after  suit  but  be- 
fore recovery  damagres  shall  be  recovered  by  or 
against  the  personal  representative. 

Wegt  Virginia, 

In  Yerlander  v.  Harvey,  86  W.  Va.  374,  the  court 
beld  that  tbe  husband  could  not  defeat  tbe  right  to 
dower  by  any  alienation  or  charge,  but  here  the 
lands  having  been  sold  under  decree  of  the  court 
and  subject  to  tbe  husband's  debts,  she  was  not 
entitled  to  damages  as  be  did  not  die  seised. 

Under  section  10,  chapter  66.  of  the  Gode  of  West 
Virginia,  a  widow  may  recover  damages  tor  the 
withholding  of  dower,  either  by  process  of  law  as 
would  lie  on  behalf  of  a  tenant  for  life  having  a 
right  of  entry,  or  by  bill  in  equity,  in  cases  wbere  a 
bill  would  lie  for  dower. 

And  by  section  11,  the  damages,  as  against  tbe 
heirs  or  devisees  of  ibe  husband,  or  their  assignu, 
shall  be  for  such  time  as  they  have  withheld  pos- 
session after  the  husband's  decease  not  exceeding 
five  years  before  suit,  and  as  against  one  claiming 
under  an  alienation  of  tbe  husband,  or  under  a 
sale  made  by  Judgment  or  decree  of  couri,  in  the 
husband's  lifetime,  from  tbe  commencement  of  the 
suit  against  the  claimant,  and  the  suit  may  be  con« 
tinned  after  the  decease  of  either  party  by  or 
against  bis  representative. 

And  under  section  12,  in  the  cases  named  in  the 
two  preceding  sections  interest  may  be  paid  her 
during  life  from  tbe  date  of  demand,  or  a  gross 
sum  in  lieu  thereof. 

Wisconsin. 

In  Thrasher  v.  Tyaok,  16  Wis.  287,  tbe  court  held 
that  as  against  persons  other  than  the  heir  tbe 
widow  was  only  entitled  to  mesne  profits  from  the 
time  of  demand  made  for  dower,  under  section  26, 
chap.  80,  Rev.  Stat.  1858. 

And  in  Munger  v.  Perkins,  62  Wig.  499,  the  court 
held  the  alienee  of  the  husband  liable  In  damages 
for  detention  of  dower,  and  also  a  person  who  ob- 
tained the  title  otherwise  than  by  operation  of 
law. 

Under  section  2176  of  the  Annotated  Statutes  of 
Wisconsin  the  widow  is  entitled  to  damages,  which 
under  section  2176  are  to  be  estimated  at  one  third 
part  of  the  annual  value  of  the  mesne  profits  eeti* 
mated  in  actions  against  persons  other  than  the 
heirs  from  the  date  of  demand  not  exceeding  six 
years,  permanent  improvements  not  being  in* 
eluded.  E.  W. 
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fee  of  the  husband  could  h9  divested  thereby, 
viz.,  by  sale  under  decree  of  foreclosure 
thereof. 

In  B^rlaek  v.  EaUe,  23  Fla.  286,  this  court, 
passing  upon  this  statute,,  has  said  that  a 
mortgage  is  a  specific  lien  on  the  land  it 
covers,  and  a  failure  to  comply  with  its  con- 
ditions does  not  divest  the  mortgagor  of  the 
legal  title,  nor  vest  it  in  the  mortgagee. 
McMahon  v.  RuueU,  17  Fla.  698.  Mary  Jer- 
Digan  occupied  the  position  here  of  mort- 
gagor of  her  dower  interest,  a  failure  on  her 
part,  or  on  her  husband's  part,  to  comply 
with  the  conditions  of  the  mortgage  did  not 
divest  her  of  such  interest,  nor  vest  it  in  the 
mortgagee ;  and  the  sale  of  her  husband's 
equity  of  redemption  in  the  fee  under  the 
Judgment  and  execution  against  him  did  not 
carry  with  it  her  eauity  of  redemption  of  her 
dower  estate  therein.  The  mortgage  urged 
as  a  bar  to  her  recovery  of  dower  was  made 
in  1856;  her  husband  did  not  die  until  1886. 
Her  bill  for  dower  was  filed  in  1888,  thirty- 
two  years  after  the  execution  of  the  mort- 
fage.  During  that  time  no  steps  appear  to 
ave  been  taken  to  foreclosure  or  enforce  such 
mortgage  as  against  either  her  husband  or 
herself.  Under  these  circumstances,  when 
such  mortgage  is  set  up  as  a  bar  to  her  bill 
in  equity  to  have  her  dower  assigned,  the 
presumption,  from  the  lapse  of  time,  would 
run  in  tier  favor  that  such  mortgage  had  been 
satisfied,  instead  of  in  favor  of  the  theory 
that  her  dower  estate  therein  conditionally 
released,  had  merged  in  the  mortgagee  on  his 
purchase  of  the  husband's  equity  under  an- 
other judgment  against  the  husband  alone, 
to  which  she  was  no  party.  Under  these  cir- 
cumstances we  think  that  she  was  entitled 
to  dower  in  the  lands,  notwithstanding  the 
conditional  relinquishment  thereof  in  the 
mortgage.  Had  the  mortgage  been  alive,  un- 
affected'by  the  statute  of  limitations  at  the 
time  of  her  application  for  admeasurement 
of  dower,  then,  where  the  mortgage  debt,  as 
here,  was  not  for  purchase  money  of  the 
premises?,  she  would  have  taken  dower  sub- 
ject to  its  equitable  proportion  of  the  lien  of 
sucli  mortgage,  or  else  she  could  have  been 
held  to  a  proportionate  redemption  by  pay- 
ment of  one  third  part  of  the  mortgage  debt 
before  having  her  dower  assigned.  McMahon 
▼.  RufMll,  supra. 

The  demandant  here  died  before  any  as- 
signment of  her  dower,  and  before  any  ad- 
judication of  her  right  thereto,  and  within 
a  few  months  after  the  institution  of  her  suit 
to  have  her  right  determined  and  the  dower 
assigned.  Her  original  bill  prayed,  not  only 
for  an  admeasurement  of  dower  in  the  lana, 
but  for  mesne  profits  from  the  death  of  her 
husband,  which  occurred  two  years  before  the 
filing  of  her  bill.  After  her  death  her  ad- 
ministrator, by  amended  bill,  admits  the 
termination  of  the  right  to  dower  in  the  land, 
but  insists  upon  pro<£eding  with  the  suit  for 
the  recovery  of  the  mesne  profits  accruing 
between  the  death  of  the  husband  and  that 
of  the  widow.  It  was  admitted  at  the  hear- 
ing that  the  land  was  aliened  during  the  life- 
time of  the  husband ;  not  voluntarflv  by  the 
husband,  but  by  the  sheriff's  sale  under  judg- 
ment and  execution  against  him,  which  gave 
21  L.  R  A. 


to  the  purchaser  at  such  sale,  so  far  at  the 
wife's  dower  was  concerned,  the  same  statu* 
as  though  he  had  been  the  alienee  of  the  hu8> 
band  by  his  own  voluntary  act  and  deed. 
MeOlanahan  v.  Porter,  10  lio.  746.  Therv 
is  no  allegation  in  the  bill  or  amended  bill 
that  there  was  any  demand  made  upon  the 
defendants  by  the  widow  for  her  dower  in- 
terest at  any  time  prior  to  the  institution  of 
her  suit.  Under  these  circumstances,  the 
land  out  of  which  dower  is  sought  having 
been  aliened  during  the  lifetime  of  the  hus- 
band, and  no  demand  having  been  made  by 
the  widow  upon  his  alienees  until  the  fil- 
ing of  her  bill  for  the  assignment  of  dower, 
nearly  two  years  after  the  Beath  of  the  hus- 
band, was  me  entitled  to  mesne  nmfits  by 
way  of  damages  for  the  detention  of  "her  dowcr 
from  the  death  of  her  husband?  While  there 
is  conflict  in  the  authorities,  the  preponder- 
ance of  them  seem  to  agree  that  where  the 
lands  have  been  aliened  in  the  lifetime  of 
the  husband,  the  widow  can  in  equity  re- 
cover mesne  profits  by  way  of  damages  for 
the  detention  of  her  dower  as  against  the 
alienee,  but  can  recover  such  damages  only 
from  the  time  of  her  demand  for  dower  and 
refusal  thereof  by  the  alienee.  McGlaiuikan. 
V.  Porter,  supra;  ChistoeU  v.  Morris,  14  N. 
J.  Eq.  101;  Tod  v.  Baylor,  4  licigh,  498; 
SeUrnan  v.  Botten,  8  Oil!  &  J.  50,  29  Am. 
Dec.  524 ;  Steiger  v.  Hillen,  5  Gill  &  J.  121 ; 
Francis  v.  Garrard,  18  Ala.  794 ;  2  Scribner, 
Dower,  p.  709,  g  20,  chap.  25.  As  there  was 
no  demand  made  in  this  case  prior  to  the  fil- 
ing of  the  bill,  damages  or  mesne  profits,  if 
recoverable  at  all,  could  not  have  been  re- 
covered by  the  widow,  had  she  lived,  as 
against  the  husband's  alienees,  except  from 
the  time  of  the  filing  of  her  bill.  Her  ad- 
ministrator certainly  cannot  be  allowed  to 
recover  more.  The  widow  having  died  in 
this  case  within  two  or  three  months  after 
the  filing  of  her  bill  for  dower,  and  before 
any  adjudication  of  her  right  that  was  earn- 
estly contested,  the  question  arises :  Can  her 
administrator  proceed  with  the  suit,  begun 
against  the  husband's  alienees  by  her,  for 
the  sole  purpose  ot  recovering  mesne  profits 
or  damages  that  may  have  accrued  between 
the  time  of  the  filing  of  her  bill  and  her 
death?  There  seems  to  be  confiict,  too,  in 
the  authorities  here,  but  we  are  satisfied  that 
the  weight  of  the  decided  cases  in  point  pre- 
ponderates in  favor  of  a  negative  answer  to 
the  question.  Johnson  v.  Thomas,  2  Paige, 
377,  2  L.  ed.  960;  Tumey  v.  Smith,  14 
HI.  242;  Miller  v.  Woodman,  14  Ohio.  518; 
Conklin  v.  Bush,  8  Pa.  514 ;  KiddaU  v.  Trim- 
ble, 1  Md.  Ch.  148.  The  land  here  having 
been  aliened  in  the  lifetime  of  the  husband, 
and  the  widow  having  died  pending  her  suit 
for  the  admeasurement  of  dower,  but  before 
any  adjudication  of  her  contested  right  there- 
to, as  against  her  husband's  alienees,  her  ad- 
ministrator cannot  proceed  with  the  suit  for 
the  sole  purpose  of  recovering  mesne  profits 
as  damages.  The  damages  in  such  cases  is 
an  incident  to  the  principal  right  and  falls, 
on  the  death  of  the  widow,  at  the  termina- 
tion of  the  principal  demand. 
Tfie  decree  appealed  from  is  affirmed. 


Bt^te  ▼.  Black  Riybb  Phobfhatb  Co. 
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U.  The  Aet  of  Deeember  87»1856.eB- 
tftled  *'AnAet  to  Benefit  Gonmeroe.'* 
and  commonly  known  ae  'The  Ripa- 
riaa  Aet  of  ISSe***  seoUoos  4M  and  4S^  Be- 

Tteed  Statutes,  does  not  veet  In  riparian  owners 
tn  unqualilled  fee  in  the  lands  below  hiffh- water 
mark  aod  out  to  the  edge  of  the  channel  in  nayi- 
gable  streams,  bsys  of  the  sea,  or  harbors  of  this 
state.  So  long  as  sufdisabmerged  lands  remained 
onimproTed  by  the  oonstmcftlon  of  wharves  or 
unreelaimed  by  filling  In  from  the  shore  and  ooo- 
verting  the  water  into  land,  the  riparian  owner, 
though  the  legal  title  is  in  him,  has,  in  so  far  as  the 
statute  is  oonoemed,  no  greater  right  to  the  ben- 
eficial use  of  suoh  sabmerged  lands  and  the 
waten  above  them  than  any  other  olttzen  except 
lot  the  purpoee  of  protecting  from  invasion  the 
right  to  improve  which  the  statute  gives  him.  The 
statate  does  not  give  to  the  riparian  owner  the 
right  to  taice  phosphates  from  the  beds  of  navi- 
gable streams,  bays  of  the  sea,  or  harbors,  below 
high-water  mark  and  out  to  the  edge  of  the 
«hanDel,  for  the  purposes  of  sale.  The  Acts  of 
June  7, 1887,  chap.  8880,  and  June  9,  1801,  chap. 
KMa,  relatin]g  to  the  phosphate  interests  of  the 
state  in  its  navigable  waters,  permit  the  taking 
of  such  phosphates  and  prescribe  the  terms  and 
conditions  on  which  they  may  be  taken,  and 
tbeae  statutes  apply  to  riparian  owners  falling 
within  the  provisions  of  the  Act  of  Beoember  27, 
100. 

t.  The  Aet  of  Jnne  9»  ISOltOharpter 
40l8i  whleh  fclwee  to  the  board  of  jAoe- 
idiate  eonunlsgionem  control  of  the 
phosphate  Interests  of  the  .state,  and  authorises 
it  to  institute  suits  and  legal  proceedings  in  the 
oamo  of  the  state  to  protect  such  interests,  does 
not  abate  an  action  previously  instituted  by  the 
attorney-general  in  the  name  of  the  state. 

8.  A  aapplemental  bill  whleh  presents  a 
eoQtinuaiion  of  the  same  trespassing,  does  not 
iQUvduce  a  new  subject-matter  of  liUgation. 

(irahrv,J.,di8wnt8j 
(July  10, 1803.) 

APPEAL  by  the  State  from  a  Judgment  of 
the  Circuit  Court  for  Clay  County  in 
fa?or  of  defendant  in  an  action  brought  to  re- 
cover damages  for  trespasses  alleged  to  have 
been  committed  by  defendant  upon  land 
covered  by  public  waten  of  the  state.  Be- 
tened. 

The  facts  are  stated  in  the  opinion. 

Mem$.  William  B.  Lamar,  Atty-Oen., 
«nd  A.  W.  Coekrell  A  Son  for  appellant. 

Uettn,  Cooper  Ih  Cooper,  for  appellee: 

The  act  granting  to  the  owners  of  lands  ly- 
io^on  navigable  rivers  the  submerged  lands 
lyiofp  in  front  of  the  lands  of  such  owners, 
vai approved  December  27, 1850,  and  reen- 
tcted  in  1891,  Bey.  SUt.  §§  454,  455.  It  is 
<ffw  of  the  great  sources  and  muniments  of 

*  Headnotes  byBAjnsT,  Qi,  /. 


title  io  this  state,  and  in  the  long  period  in 
which  it  has  been  in  force,  by  long  standing 
Judicial  opinions,  by  the  general  opinion  of 
the  legal  profession,  oy  the  general  understand- 
ing and  acceptance  of  the  people,  and  the  state 
goyemment,  and  the  dealings  with  and  trans- 
fers of,  and  improvements,  on  such  submerged 
lands  during  all  these  years,  this  act  has  be- 
come so  large  a  portion  of  the  law  of  real  prop- 
erty in  this  state,  that  any  attempt  to  repudiate, 
impair,  or  construe  away  its  graota  is  sulflcient 
to  excite  grave  apprehensions,  and  if  such  an 
attempt  should  be  in  any  way  successful,  the 
injury  to  the  state  and  its  people  would  be 
yery  serious. 

The  questions  now  attempted  to  be  raised  as 
to  this  act,  but  which  have  long  since  been  set- 
tled, are  the  following:  Is  the  act  effectual 
for  any  purpose,  and  did  it  ^rant  anything? 
If  it  is  effectual  and  did  contain  a  grant,  what 
did  it jmnt,  and  to  whom? 

In  GHger  v.  FiloT,  8  Fla.  826,  contempora- 
neous with  the  act,  all  these  questions  are 
answered.  After  quoting  the  act  in  full,  the 
court  says:  'The  avowod  object  of  the  law 
is  to  give  to  the  owners  of  land  bein^  riparian 
proprietors,  in  front  of  navigable  nvers,  arm 
of  the  sea.  bay,  or  harbor,  the  right  and  inter- 
est of  the  state  io  aod  to  the  lands  covered  by 
water  as  far  as  the  edge  of  the  channel,  and  to 
owners  who  were  prevented  by  the  state's  title 
from  iroprovinff  lots  so  situated  between  them 
and  the  water. 

Aide  a  v.  Pinney,  12  Fla.  848,  888,  and  Rifxu 
y.  Salary,  18  Fla.  122,  affirmed  Oeifferr,  Filar, 
and  laid  down  the  law  thus:  It  was  held  that 
''anterior  to  this  act  as  riparian  proprietor,  his 
title  did  not  extend  further  than  high- water 
mark;  after  this  act  extended  to  the  channel." 

It  was  held  that  the  complainant  was  not  a 
riparian  proprietor,  not  having  a  water  boiind- 
aiy,  and  while,  therefore,  in  stiictness,  the  Act 
of  1(^56  was  not  further  involved  in  this  case, 
yet  it  is  said  that  the  title  to  submerged  land 
to  the  channel  is  in  such  riparian  proprietor  as 
is  contemplated  by  the  act. 

If,  however,  the  validity  and  construction 
of  the  statute  were  open  questions,  vet,  the 
court  would  decide  that  the  act  is  valid,  and 
that  it  grants  the  fee  in  lands  between  the  hi^h- 
water  mark  and  the  channel  to  the  respective 
riparian  proprietors  bounding  on  Ihe  channel. 

Every  technical  rule  of  construction  must 
yield  to  the  clear  expression  of  the  paramount 
will  of  the  legislature. 

Wilkirtion  v.  LeUind,  27  U.  S.  2  Pet.  627, 
662,  7  L.  ed.  542.  554. 

The  actual  construction  put  upon  a  statute 
in  practice,  and  the  acting  upon  such  construc- 
tion, are  given  much  weight  by  the  courts. 

Kearly  all  the  business  blocKs  on  the  south 
side  of  Bay  street,  Jacksonville,  are  built  on 
lands  formerly  in  the  bed  of  the  river,  and 
filled  in  where  the  water  was  more  than  three 
feet  and  sometimes  ten  or  twelve  feet  deep, 
and  there  are  wharves  which  project  into 
eighteen  feet  of  water. 

United  States  v.  Freeman,  44  U.  S.  8  How. 
556,  564,  665,  11  L.  ed.  724,  727.  728. 


IConi— The  above  case  presents  a  valuable  dls- 1  struotion  of  ihe  statute  grrantlnff  suoh  binds  to 
Mloo  of  the  rights  of  a  state  in  shore  lands  be-   riparian  owners  emphasizes  forcibly  the  doctrine 
WW  high-water  mark.   The  decision  by  strict  oon- 1  of  public  trust  In  suoh  property. 
^UR.  A. 
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A  state  may  make  n  grant  of  submerged 
lands  in  full  title. 

Hoboken  v.  Pennsylvania  R,  Co,  124  U.  8. 
657,  31  L.  ed.  543;  Boston  v.  Richardson,  105 
Mass.  351:  Drake  y.  Curtis,  1  Gush.  395;  Com. 
▼.  Alger,  7  Gush.  71. 

That  the  state  bad  tbe  power  to  make  tbe 
gram  has  been  in  effect  affirmed  in  every  case 
in  whicb  tbe  act  has  been  in  any  way  passed 
on  by  this  court,  and  that  power  is  sustained 
by  all  tbe  decisions  of  which  we  have  any 
knowledge. 

Weber  v.  Stai^  Sdrbor  Gomrs,  85  U.  8.  18 
Wall.  57.  65.  21  L.  ed.  798,  801;  ffoboken  v. 
Pennsylvania  R.  Co,  124  U.  8.  656,  691,  694, 81 
L.  ed.  548,  552,  553;  JUinois  Cent.  R.  Co.  v. 
Illinois,  146  U.  8.  887,  484,  86  L.  ed.  1018, 
1035. 

All  these  matters  of  granting  lands  under 
navigable  waters  are  matters  for  the  several 
states  to  determine  for  themselves.  *'  If  they 
choose  to  resign  the  riparian  proprietors*  rights 
which  properly  belong  to  them  in  their  sover- 
eign capacity,  it  is  not  for  others  to  raise  ob- 
jection. 

Barney  v.  Keokuk,  94  U.  8.  888,  24  L.  ed. 
228. 

And  the  state  of  Florida  has  settled  it  for 
herself.  **The  state  had  the  absolute  pro- 
prietary interest  in  the  land,  and  could  grant 
it  to  the  then  riparian  proprietors." 

Rivas  V.  Salary,  18  Fla.  126. 

A  party  to  a  contract  cannot  pronounce  its 
own  deed  invalid,  although  that  party  be  a 
sovereign  state.  A  grant  is  a  contract  exe- 
cuted. 

Fletcher  ▼.  PecK  10  U.  8.  6  Cranch,  87,  8  L. 
ed.  162;  Terrett  v.  Taylor,  18  U.  8.  9  Oranch, 
48.  8  L.  ed.  650. 

The  implication  by  which  a  statute  may  be 
helil  to  be  repealed  must  be  "  a  necessary,  ir- 
resistible implication."  And  this  is  especially 
80  as  to  the  abridgment,  impairment,  or  abro- 
gation of  rights  or  interests  vested,  given,  or 
created  by  statute. 

Gourta  uniformly  refuse  to  give  to  statutes 
a  retrospective  operation,  whereby  rii^hts  pre- 
viously vested  are  injuriously  aflrected  unless 
compelled  to  do  so  by  language  so  clear  and 
positive  as  to  leave  no  room  to  doubt  that  such 
vas  the  intention  of  the  legislature. 

Chew  Beonq  v.  United  States,  112  U.  8.  636, 
649,  650.  28  L.  ed.  770.  773,  774;  South  Caro- 
lina v.  Stall,  84  U.  8.  17  Wall.  425,  481,  435, 
21L.ed.  650.  654,655. 

This  phosphate  being  dredged  under  a 
claim  of  right  and  not  being  merchantable  or 
salable,  until  it  has  been  prepared  and  treated 
by  an  expensive  process,  all  that  the  complain- 
ant could  recover  in  any  event  would  be  the 
value  of  the  royalty, 

Sedgw.  Damages,  588;  Tild/en  ▼.  Johnson,  62 
Yt.  628.  86  Am.  Rep.  769,  and  note. 

Raney*  Ch.  J,,  delivered  the  opinion  of 
the  court: 

The  appellee,  the  Black  River  Phosphate 
Company,  a  body  corporate  under  our  laws, 
has  been  taking  phosphate  from  th<^  bed  of 
Black  creek,  or,  as  it  is  also  called.  Black 
river.  The  company  claims  to  be  the  owner 
of  lands  extending  to  the  water  of  that 
stream,  which  is  both  tidal  and  navigable  in 
S1L.RA. 


fact,  and  founds  its  claim  of  title  to.  or  right 
of  property  in,  such  phosphate,  as  against 
the  state,  upon  such  riparian  ownership  and 
the  Act  of  iJecember  27,  1856,  entitled:  "An 
Act  to  Benefit  Gommerce,"  and  commonly- 
known  as  "The  Riparian  Act  of  1856"  (Rev. 
8tat.  g§  454,  455).  The  first  section  of  this, 
statute  after  reciting:  ** Whereas  it  is  for 
the  benefit  of  commerce,  that  wharves  be 
built  and  warehouses  erected  for  facilitat- 
ing the  landing  and  storage  of  goods;  and 
whereas,  the  state  being  the  proprietor  of 
all  submerged  lands  ana  water  privileges, 
within  its  boundaries,  which  prevents  the^ 
riparian  owners  from  improving  their  water 
lots:  therefore,"  enacts,  ^'that  the  state  of 
Florida  for  the  considerations  above  men- 
tioned, divest  themselves  of  all  right,  title, 
and  interest  to  all  lands  covered  "by  water 
lying  in  front  of  any  tract  of  land  owned 
by  a  citizen  of  the  United  8tates  or  by  the- 
United  8tate8,  for  public  purposes,  lyings 
upon  any  navigable  stream,  or  bay  of  the- 
sea,  or  harbor,  as  far  as  to  the  ed^e  of  the- 
channel,  and  hereby  vest  the  full  title  to  the 
same  in  and  upon  the  riparian  proprietors, 
giving  them  full  right  and  privilege  to  build 
wharves  into  streams  or  waters  of  the  bay  or 
harbor  as  far  as  may  be  necessary  to  effect  the^ 
purposes  described,  and  to  fill  up,  from  the 
shore,  bank,  or  beach,  as  far  as  may  be  de- 
sired, not  obstructing  tbe  channel,  but  leav- 
ing full  space  for  the  requirements  of  com- 
merce ;  and  upon  the  lands  so  filled  in  to 
erect  warehouses,  or  other  buildings,  and 
also  the  right  to  prevent  encroachments  of 
any  other  person  upon  all  such  submerged 
land  in  the  direction  of  their  lines  continued 
to  the  channel,  by  bill  in  chancery  or  at  law, 
and  to  have  and  maintain  action  of  trespass- 
in  any  court  of  competent  jurisdiction  in  the 
state  for  any  interference  with  such  property, 
also  confirming  to  the  riparian  proprietors 
all  improvements  which  may  have  heretofore 
been  made  upon  submerged  lands  for  the 
purposes  within  mentioned."  The  second, 
or  remaining,  section  enacts:  "That  noth- 
ing, in  this  act  contained  shall  be  so  con- 
strued as  to  release  the  title  of  the  state  or 
Florida,  or  any  of  its  grantees,  to  any  of  the 
swamp  or  overflowed  lands,  within  the  limits- 
of  the  same,  but  the  grant  herein  contained 
shall  be  limited  to  these  persons  and  body 
corporate,  owning  lands  actually  bounded 
by,  and  extending  to  low- water  mark,  on* 
such  navigable  streams,  bays,  and  harbors.  ^ 

The  cases  in  which  the  act  has  come  before 
this  court  for  consideration  are  Geiger  v. 
Filar,  8  Fla.  825 ;  Alden  v.  Pinney,  12  Fla. 
348 ;  Rivas  v.  Salary,  18  Fla.  122 ;  SuUivat^ 
V.  Moreno,  19  Fla.  200 ;  Ruge  v.  Afxdachicaks' 
0.  a  A  F.  Co.  25  Fla.  656. 

In  Oeiger  v.  Filar,  supra,  decided  in  1859, 
the  court  having  stated  that  by  the  laws  of 
Spain  and  England  the  sovereign  of  neither 
country  could  have  alienated  the  land  covered 
by  the  water,  then  observes  that  the  questioi^ 
is  not  raised  "as  to  the  power  of  the  state  to- 
alienate,  but  whether  the  state  has  actually 
transferred  to  complainants  or  to  the  pro- 
prietor from  whom  they  derived  title ;"  and 
afterwards  remarking  that  the  avowed  object 
of  the  law  is  to  give  to  the  riparian  owners^ 
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**  the  right  and  interest  of  the  state  In  and  to 
the  land  covered  by  water  as  far  as  the  edge 
of  the  channel,  and  to  owners  who  were  pre- 
vented by  the  staters  title  from  improving 
lots  so  situated  between  them  and  the  water,  ' 
it  says  ''that  if  the  complainants  are  such 
owners  in  contemplation  of  law  their  case  is 
made  out ;  but  it  finds  that  they,  as  assignees 
of  the  reserved  fee  of  the  original  proprietors 
or  dedicators  of  the  streets,  are  not  riparian 
owners  within  the  meaning  of  tbe  statute. 
.  .  There  are  no  water  lots  at  the  ends 
of  the  streets  held  by  them  and  they  are  not 
the  riparian  proprietors  prevented  from  im- 
proving any  lots  there  claimed  by  them; 
.  .  .  neither  the  complainants,  nor  the 
original  proprietor  of  the  lots  derived  title 
to  tne  land  between  high  and  low  water  mark 
at  the  end  of  the  streets,  from  this  law,  and 
their  claim  on  this  ground  is  unsustainable." 
We  also  understand  the  view  of  the  court  to 
have  been  that  as  between  the  city  and  ripa- 
rian owners  of  lots  which  also  abut  on  a 
street,  the  city  would  be  entitled  to  the 
benefits  of  the  act  as  to  land  opposite  the 
end  of  the  street,  as  long  as  the  street  con- 
tinued to  exist  as  such,  and  such  lotowners 
afterwards;  and  further,  that  the  city  was 
authorized  by  statute,  apart  from  the  ripa- 
rian act,  to  construct  and  maintain  wharves 
at  the  foot  of  its  streets. 

In  Al^n  V.  Pinney,  tupra,  (decided  in 
1869,)  it  was  found  that  a  street  intervened 
between  the  land  of  complainants  and  high 
water-mark,  and  consequently  that  the  com- 
plainants were  not  riparian  proprietors,  and 
that  any  full  discussion  of  the  efPect  of  the 
statute  was  improper.  It  is,  however,  ob- 
served in  connection  with  the  subject  of  the 
equitable  jurisdiction  invoked,  that  riparian 
proprietors,  too,  under  the  Act  of  1856,  **  have 
a  title  coupled  with  a  trust  for  the  benefit  of 
the  public ;"  and  it  is  said  in  another  con- 
nection, Uiat  wherever  the  title  to  this  soil— 
tiiat  from  the  street  to  the  channel — "is, 
whether  in  the  city,  or  the  heirs  of  Pintado, 
or  in  the  state,  it  cannot  under  existing  laws 
be  us^  in  any  event  to  obstruct  navigation 
or  commerce.  If  the  grantees  of  the  state 
hold  it,  it  is  coupled  with  this  trust,  and  if 
it  is  put  to  such  use,  or  such  use  is  threatened, 
there  are  circumstances  under  which  com- 
plainants can  properly  seek  a  court  of  law  or 
equity  to  redress  injuries.  If  this  ice-house, 
or  any  other  structure  which  defendants  in- 
tend to  construct,  will  be  an  obstruction  to 
navigation,  a  hindrance  to  commerce,  or 
impede  or  transgress  the  richts  of  the  public 
in  this  respect,  the  remedy  to  correct  this 
public  evil  while  it  exists  in  the  state  courts, 
18  not  at  the  suit  of  an  individual  citizen, 
except  in  case  of  special  damage  to  himself. 

In  Biwu  V.  Mary,  svpra,  (A.  D.  1881), 
the  opinion,  after  stating  that  "  the  question 
presented  is.  Who  has  the  better  right  to  the 
wharf  and  to  the  submerged  land  beneath 
it?" — ^assens  that  Williams  (under  whom  both 
parties  claimed)  as  owner  of  lot  19,  had  all 
the  interest  which  followed  from  the  Act  of 
1850,  "which  was  all  the  right,  title,  and 
interest  of  the  state  to  the  land  covered  by 
the  water  lying  in  front  of  his  lot,  subject 
to  the  trust  that  it  was  to  be  used  for  the 
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purposes  of  commerce,  as  stated  in  the 
statute;"  that  this  title  was  attended  with 
no  other  restrictions  than  those  contained  in 
the  act,  and  that  there  was  nothing  in  the 
act  prohibiting  his  transfer  subject  to  the 
same  conditions  that  he  held  it  on.  That 
the  effect  of  deeds  to  plaintiffs  could  not  be 
extended  so  as  to  make  them  convey  land  not 
embraced  within  the  boundaries  or  descrip- 
tions given  by  them.  That  what  was  granted 
by  the  state  through  the  riparian  act  was  in 
t<irms  something  more  than  tbe  ordinary^  rifi;ht 
which  the  proprietor  of  lands  on  a  navigable 
stream  had  to* its  use;  and  the  right  to  use 
for  commercial  purposes,  after  the  act,  was 
an  incident  to  the  ownership  of  the  land, 
which  the  state  gave  to  the  riparian  pro- 
prietor. That  anterior  to  the  act  Williams' 
title  as  riparian  proprietor  did  not  extend 
beyond  high- water  mark,  but  afterwards  it 
extended  to  the  channel,  the  act,  in  its 
terms,  vesting  the  full  title  in  him  who 
owns  land  actually  bounded  by  and  extend- 
ing to  **  low- water  mark ;"  and  that  no  ground 
could  be  seen  by  the  court  for  holding  "that 
it  was  simply  appurtenant  to  the  adjacent 
lands."  That  the  state  had  the  absolute 
proprietary  interest  in  the  land  and  could 
grant  it  to  the  then  riparian  owner.  It  is 
further  said  that  plaintiffs  contend  that  the 
right  to  build  a  wharf  passed  as  appurtenant 
to  the  land  granted  to  them,  but  this  could 
not  be  so  for  the  reason  that  Williams'  estate 
in  the  ''land  to  the  channel"  was  an  estate 
in  the  land,  and  the  right  to  build  wharves 
was  an  incident  to  that  proprietorship ;  and 
that  plaintiffs'  deed  did  not  include  this 
land,  nor  does  land  pass  as  appurtenant  to 
land.  The  conclusion  was,  that  under  the 
facts  of  the  case  Williams*  deed  to  Miss 
Wightman  and  others  who  had  conveyed  to 
complainants  did  not  carry  the  land  subse- 
quent! v  convejred  by  him  to  Solary,  and  that 
the  order  dismissing  the  bill  was  proper. 

SuUivan  v.  Moreno,  supra,  (A.  D.  1882) 
is,  like  Alden  v.  Finney,  a  case  in  which  the 
court  found  that  Moreno,  who  was  seeking 
to  enjoin  Sullivan  from  constructing  a  wharf 
in  front  of  his  holding,  did  not  show  title 
to  land  extending  to  high- water  mark.  The 
opinion  states  that  prior  to  the  Riparian  Act, 
the  state  was  the  owner  of  the  title  to  the 
soil  of  navigable  tide  waters  to  the  line  of 
ordinary  high  tide,  "subject  to  the  powers 
of  congress  in  the  matter  of  regulating  com- 
merce under  the  Constitution  of  the  United 
States ;  and  further,  that  by  the  statute  the 
state  divested  herself  of  the  submerged  lands 
specified  therein,  as  far  as  to  the  edge  of  the 
channel,  and  using  the  language  of  the  stat- 
ute, *' vested  the  full  title  to  the  same  in  the 
riparian  proprietors,  giving  them  the  full 
right  and  privilege  to  build  wharves  into 
streams  or  waters  of  the  bay  or  harbor  as  far 
as  mav  be  necessary  to  effect  the  purposes 
described,  and  to  fill  up  from  the  shore, 
bank,  or  beach  as  far  as  may  be  desired,  not 
obstructing  the  channel,  but  leaving  full 
space  for  the  requirements  of  commerce,  and 
upon  the  lands  so  filled  in  to  erect  ware- 
houses or  other  buildings:"  and  giving  the 
right  to  prevent  encroachments  as  specifie<l 
in  the  act.     In  the  opinion  it  is  also  said 
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that  it  was  held  in  Alden  ▼.  PinTiey  that  the 
evidenoe  there  failed  to  show  that  the  com- 
plainants, or  those  whose  title  and  right  they 
claimed,  had  a  water  boundary  in  1866,  and 
that  it  was  immaterial  to  inquire  whether 
the  rights  granted  by  the  state  enured  to  any 
one  other  than  one  "owning  lands  actually 
bounded  by  and  extending  to  low- water 
mark  f  and  also  that  if  the  plaintiff  there" 
had  shown  himself  a  riparian  proprietor, 
there  would  have  been  such  existing  and 
threatened  injuries  of  a  special  nature, 
coupled  with  other  circumstances,  that  he 
would  have  been  entitled  under  the  statute 
to  the  aid  of  a  court  of  equity  to  prevent 
special  injury  to  himself ;  and  of  Bivas  v. 
Salary  it  is  obseryed  that  there  "each  of  the 
parties  claimed  through  a  common  source  of 
title,  and  it  was  admitted  that  the  parties 
through  whom  they  claimed  held  to  low- 
water  mark  ;**  and  also  that  **  what  constitutes 


ing  the  plainti; 
founded  on  occupancy  of  a  portion  of  the 
water  front  independent  of  any  riparian 
ownership,  but  as  a  wood  and  coal  yara,  and 
a  wharf  which  he  had  constructed  in  front 
of  them  out  into  the  water,  it  is  said :  **  The 
title  to  all  this  soil  from  the  water  line  to 
the  edge  of  the  channel,  with  the  right  to 
fill  it  in,  with  stone  or  other  material  which 
he  may  see  proper  to  use  in  the  construction 
of  structures  beneficial  to  commerce,  is  in 
the  riparian  proprietor  of  1856  or  his  grantee, 
whoever  he  may  be.  Undei  that  act  the 
title  to  the  soil  vested  in  the  then  riparian 
proprietor,  coupled  with  the  trust  to  use  it 
for  the  benefit  of  commerce.  Here  the  right 
to  prevent  the  construction  of  this  wharf  is 
in  the  ripariau  proprietor." 

There  is  nothing  in  Euge  v.  Apaktchieola 
O.  G.  A  F,  Co,,  that  calls  for  any  notice,  at 
lest  at  this  point,  further  than  that  in  the 
opinion  of  Maxwell,  Gh. «/.,  after  remarking 
that  in  view  of  previous  conclusions  it  was 
scarcely  necessary  to  consider  the  effect  of 
the  riparian  act,  it  is  observed  that  if  the 
Promenade  Garden,  a  park  dedicated  to  the 
public  for  health,  recreation,  and  amuse- 
ment,  really  went  to  the  shore,  there  may  be 
a  question  whether  the  act  vests  any  right  to 
the  water  front  as  a  public  park :  ana  that 
the  use  of  it,  meaning  the  submerged  lands, 
for  such  a  purpose,  meaning  that  of  a  park, 
is  not  within  the  contemplation  of  the  act, 
and  either  the  state  holds  it,  or,  if  it  goes 
to  the  promenade,  it  eoes  divested  of  the  i 
character  of  a  park,  and  M  used  at  all  must ' 
be  used  for  the  benefit  of  commerce,  in  the 
erection  of  wharves,  warehouses,  and  other 
buildings. 

It  is  entirely  clear  that  in  no  one  of  these 
opinions  is  it  undertaken  to  fully  define  the ; 
relative  status  of  the  riparian  owners  on  the  j 
one  hand,  and  of  the  public,  or  state,  on  the  I 
other,   under  the  riparian  act.     The  case  of  i 
Riv€i9   V.  Solary  is  the  only  one  whose  facts 
rendered  necessary  any  expression  as  to  the 
effect  or  intent  of  that  law,  and  it,  in  view 
of  the  fact  that  the  court  acted  upon  the  ad- 
mission of    both  parties  that  the  original 
proprietorship  of  Williams  extended  to  low- 
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water  mark,  cannot  be  held  to  haye  been  in- 
tended  as  finally  committing  the  court  to  any 
further  view  of  the  statute  than,  (1)  that  ft 
was  a  valid  grant  to  the  extent  of  vesting  in 
a  riparian  owner,  holding  to  low- water 
mark,  the  legal  title,  without  defining  the 
trusts  and  uses  upon  and  for  which  it  was 
to  be  held  and  applied;  and,  (2)  that  the 
land  below  high-wat«r  mark  does  not  neces- 
sarily pass  to  a  grantee  of  the  upland  as  an 
incident  and  appurtenance  of  the  latter,  but 
the  submerged  land,  or  any  part  thereof,  may 
be  reserved  upon  a  sale  of  the  upland,  or 
be  made  the  subject  of  separate  sale,  or  be 
sold  with  the  upland,  the  question  of  the 
intent  of  the  grantor  that  the  submerged 
land,  or  any  part  thereof  shall  or  shall  not 
pass  with  the  upland  being  one  of  which  the 
solution  is  to  be  found  in  the  terms  of  the 
deed  of  conveyance.  Oodman  y.  Windato,  10 
Mass.  146 ;  Storer  y.  Freeman,  6  Mass.  485 ; 
Mayhew  v.  2f<>rtan,  17  Pick.  857,  28  Am. 
Dec.  800;  Nilea  y.  PtUeh,  18  Gray,  254; 
Valentine  v.  Piper,  22  Pick.  85;  Green  ▼. 
GMeea,  24  Pick.  71 ;  Parker  y.  Tayltn^,  7  Or. 
485 ;  Parker  v.  BofferSy  8  Or.  188 ;  Deering  y. 
Long  Wharf  Propre.  21  Me.  61. 

It  is  necessary  to  a  proper  solution  of  the 
question  before  us  to  ascertain  the  character 
of  the  title  or  holding  of  the  state  to  tJie 
lands  under  navigable  waters  at  the  time  of 
the  enactment  of  our  riparian  statute.  Pot- 
ter's Dwarr.  Btat.  177,  178. 

In  Oom,  y.  Jlger,  7  Cush.  65,  it  is  said 
that  by  the  common  law  of  England,  as  it 
stood  long  before  the  settlement  of  the  colony 
of  Massachusetts,  tJie  title  to  the  land  or 
property  in  the  soil  under  the  sea,  and  over 
which  the  tide  waters  ebbed  and  flowed,  in- 
cluding fiats  on  the  seashore  lying  between 
high  and  low  water  mark,  was  in  the  king 
as  the  representative  of  the  sovereign  power 
of  the  country.  But  it  was  held  by  a  rule 
equally  well  settled  that  this  right  of  prop* 
erty  was  held  by  the  king  in  trust  for  publio 
uses  established  by  ancient  custom  or  reiru- 
lated  by  law,  the' principal  of  which  were 
for  fishing  and  navigation.  These  uses  were 
held  to  be  public,  not  only  for  the  king*s 
subjects,  but  for  foreigners,  being  subjects 
of  states  at  peace  with  England,  and  comine 
to  the  ports  and  harbors  of  England  with 
their  ships  and  vessels  for  the  i)ur poses  of 
trade  and  commerce.  Affain,  it  is  observed 
in  the  same  opinion :  in  this  holding  by 
the  crown,  two  distinct  rights  are  regaraed : 
(1)  the  jus  privatum,  or  right  of  property  in 
the  soil  which  the  king  may  grant  and  which 
may  be  held  by  a  subject,  and  the  grant  of 
which  will  confer  on  the  grantee  such  priy» 
i  leges  and  benefits  as  can  be  enjoyed  therein 
subject  to  the  jits  publicum;  (2)  the  jue  pub- 
Ileum,  the  royal  prerogative,  bj  which  the 
king  holds  such  shores  and  navigable  rivers 
for  the  common  use  and  benefit  of  all  the 
subjects,  and  indeed  of  all  persons  of  all 
nations  at  peace  with  England,  who  may 
have  occasion  to  use  them  for  the  purposes 
of  trade.  This  royal  right,  or  jus  publicum^ 
is  held  by  the  crown  in  trust  for  such  com- 
mon use  and  benefit,  and  cannot  be  transferred 
to  a  subject  or  alienated,  limited,  or  re- 
strained, by  mere  royal  grants  without  an 
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set  of  pnrlfament.  The  kioff's  grant,  there- 
fore, although  it  may  vest  the  right  of  soil 
in  a  subject,  will  not  Justify  the  grantee  in 
erectine  sucii  permanent  structures  thereon 
as  to  disturb  the  common  rights  of  navi^^a- 
tion ;  and  such  obstruction,  notwitlistaodmg 
such  grant,  is  held  to  be  a  public  or  private 
nuisance,  as  the  case  may  be. 

The  specific  nature  of  the  trust  in  favor  of 
all  the  subjects  of  the  realm  upon  which  in 
England  the  sovereign  held  the  domain  of 
navi/^ble  waters  and  shores,  and  the  soil 
thereunder,  was  that  those  subjects  should 
have  the  free  use  of  such  waters  and  shores. 
The  waters,  though  the  domain  over  and 
right  of  property  in  them  were  in  the  crown, 
were  of  common  right  public  for  every  sub- 
ject to  navigate  upon  and  fish  in  without  in- 
terruption ;  and  though  the  right  of  property 
in  the  soil  to  high- water  mark  was  likewise 
in  the  king,  yet  the  shore  was  also  of  com- 
mon right  public.  The  use  of  each  was  in 
the  subjects  for  the  inherent  privileges  of 
passage  and  navigation  and  fishing,  as  pub- 
lic rights,  and  since  Magna  Charter  tlie  king 
has  had  no  power  to  obstruct  navigation  or 
grant  an  exclusive  privilege  of  fishing;  and 
the  right  of  the  people  in  this  respect  cannot 
be  restrained  or  counteracted  by  the  sovereign 
as  the  legal  and  sole  proprietor.  Any  grant 
of  the  soil  bv  the  king  is  always  subservient, 
in  the  hands  of  the  grantee,  to  the  public 
ri^bt  mentioned,  and  is  void  in  so  far  as  it 
conflicts  with  these  rights.  Angell,  Tide 
Waters,  chap.  1 ;  Atiy-Uen.  v.  Parmeter,  10 
Price,  878,  411 ;  Atty-  Gen,  v.  Burridge,  Id. 
850.  877 ;  Somerset  v.  Fogmll,  5  Barn.  &  C. 
^3,  884 :  BlundeU  y.  CatieraU,  5  Barn.  & 
Aid.  268;  Martin  ▼.  WaddeU,  41  U.  8.  16 
Pet.  367,  10  L.  ed.  997. 

In  England  the  right  of  property  in  nav- 
igable waters,  as  stated  above,  being  in  the 
king,  he  could  abate  at  his  pleasure  every 
purpresture  or  encroachment  thereon  that 
made  several  to  the  author  of  it  that  which 
ought  to  be  common  to  all,  whether  such  en- 
croachment was  a  nuisance  or  not ;  nor  could 
he  license  anything  that  was  a  nuisance  to 
such  common  right.  Whether  or  not  a  par- 
ticular encroachment  was  a  nuisance  was 
always  a  question  of  fact,  and  not  one 
merely  of  law.  Though  an  erection  below 
high- water  mark,  or  even  below  low  water 
mark  be  a  purpresture  and  abatable  at  the 
king's  pleasure,  it  was  not  necessarily  a 
nuisance.  Angell.  Tide  Waters,  196-204; 
We*er  v.  StaU  Harlxyr  Camrs.,  85  U.  8.  18 
Wall.  57,  21  L,  ed.  19S\.Alden  v.  Pinney, 
supra. 

But  when  the  revolution  took  place,  says 
the  Supreme  Court  of  the  United  States  in 
Martin  v.  Waddell,  41  U.  S.  16  Pet.  410,  10 
L.  ed.  1012,  the  people  of  each  state  became 
themselves  soverei^,  and  in  that  character 
held  the  absolute  right  to  all  their  navigable 
waters  and  the  soils  under  them  for  their 
own  common  use,  subject  only  to  the  rights 
since  surrendered  by  the  constitution  to  the 
general  government;  and  a  grant  made  by 
their  authority  must  therefore  be  tried  and 
determined  by  different  principles  from  those 
which  apply  to  grants  of  the  British  crown 
when  the  title  is  neld  by  a  single  individual 
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in  trust  for  the  whole  nation.  Com.  v.  Alger, 
7  Gush.  68,  90,  92,  93. 

And  subsequently  in  Pollard  v.  Hagan^ 
44  U.  8.  8  How.  219,  11  L.  ed.  569,  the  su- 
preme court  decided  that  the  shores  of  the 
navigable  waters  and  the  soils  under  them 
were  not  ceded  by  the  original  states  through 
the  Constitution  to  the  United  States,  but 
were  reserved  by  the  states,  subject,  how- 
ever, to  the  power  of  the  general  govern- 
ment, under  section  8  of  article  1  of  the 
Constitution,  to  "regulate  commerce  with 
foreign  nations  and  among  the  several  states ;" 
and  further,  that  new  states  admitted  into 
the  union  on  equal  footing  with  the  original 
states,  have  the  same  riglits,  sovereignty,  and 
jurisdiction  over  all  such  lands,  within  their 
borders.  By  the  express  provision  of  the 
Act  of  Congress  of  March  8,  1845,  Florida 
was  "admitted  into  the  Union  on  equal  foot- 
ing with  the  original  states  in  all  respects 
whatsoever."  These  lands  must  be  regarded 
as  having  been  witliheld  by  the  original 
states  as  essential  to  their  sovereignty,  and 
as  having  passed  from  the  United  States  to 
the  new  states  upon  the  same  principle ;  and 
in  Pollard  v.  Ilagan,  mpra^  it  is  also  said 
that  to  give  to  the  United  States  tlie  right  to 
transfer  to  a  citizen  the  title  to  the  shores 
and  the  soil  under  the  navigable  waters, 
would  be  placing  in  their  hands  a  weapon 
which  might  deprive  the  states  of  the  power 
to  exercise  a  numerous  and  important  class 
of  police  powers. 

As  tending  to  illustrate  the  nature  of  the 
tenure  of  these  waters  and  the  lands  under 
them,  including  the  shore,  and  the  use  for 
which  the  same  are  intended,  it  may  be  re- 
marked that  the  right  of  property  of  the 
general  government  in  other  lands  and  wa- 
ters, i,  «.,  the  uplands  and  non-navigable 
waters  and  the  lands  under  the  same — in  the 
new  states,  and  those  in  the  original  states 
granted  by  them  to  the  United  States  (Pollard 
V.  Bagan,  44  U.  S.  8  How.  224,  11  L.  ed. 
571),  was  not  affected  by  the  attainment  of 
statehood.  U.  8.  Const,  art.  4,  §  2.  Pollard 
V.  ^agan,  supra.  The  reason  of  this  distinc- 
tion is,  that  this  class  of  land  and  waters, 
when  not  held  for  forts,  magazines,  arse- 
nals, dock-yards,  or  other  needful  buildings 
(Const,  art.  1,  cl.  8,  §  17)  or  for  public  parka 
or  similar  purposes,  is  not  held  for  use  as 
such  by  either  the  government  or  the  people, 
but  rather  to  the  end  that  they  shall  finally 
become  the  subject  of  individual  or  several 
ownership,  under  such  processes  of  disposi- 
tion as  congress  may  from  time  to  time  adopt, 
the  proceeds,  in  case  of  sale,  to  be  used  foi 
the  common  welfare  according  to  the  will 
of  the  law-making  power.  In  the  case, 
however,  of  navigable  waters  and  the  lands 
thereunder,  including  the  shore,  the  chief 
end  and  purpose  of  their  tenure  is  the  use  of 
such  waters,  lands  and  shore,  themselves,  by 
each  and  all  of  the  people  as  their  common 
property. 

In  Oalceston  City  Surf  BatJiing  Co.  v.  Beid- 
enheimer,  63  Tex.  563,  it  is  held  that  there  the 
gulf  shore  and  surf  belong  to  the  public ;  that 
every  citizen  has  the  same  rights  there  as 
every  other  citizen  and  none  have  the  right 
to  the  exclusive  use  of  this  public  property ; 
18 
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and  that  any  citiasen  of  the  state  has  the 
right  to  erect  a  bath-house  in  the  surf,  so 
that  it  is  not  made  a  nuisance,  or  so  con- 
structed or  used  as  to  materially  interfere 
with  the  rights  of  the  public  to  the  enjoy- 
ment of  the  waters  and  the  shores  of  the  guff. 

In  Web^  V.  State  Barbor  Comrs,,  85  tJ.  8. 
18  Wall.  67,  dl  L.  ed.  798,  a  case  in  which 
the  harbor  commissioners  of  Hai)  Francisco, 
acting  under  a  statute  of  California  author- 
izing them  to  improve  the  harbor  of  that 
port,  had  caused  piling,  with  capping  and 
planking,  to  be  put  on  both  sides  of  a  wharf 
which  Weber  had  erected,  and  which  ex- 
tended into  the  navigable  waters  of  the  bay, 
such  piling  preventing  anv  approach  to  the 
whari  by  vessels,  it  Is  said  that  by  the  com- 
mon law  the  title  to  the  shore  of  the  sea  and 
of  the  arms  of  the  sea  and  in  the  soils  under 
tide  waters  is,  in  this  country,  in  the  state ; 
and  that  any  erection  thereon  without  license 
is  therefore  deemed  an  encroachment  upon  the 
property  of  the  sovereign,  or,  as  it  is  termed 
in  the  language  of  the  law,  a  purpresture 
which  he  may  remove  at  pleasure,  whether 
It  tend  to  obstruct  navigation  or  otherwise ; 
and,  further,  that  although  the  title  to  the 
soil  under  the  tide  waters  of  the  bay  was  ac- 
quired by  the  United  States  by  cession  from 
Mexico  ec^uallv  with  the  title  to  the  upland, 
they  held  it  only  in  trust  for  the  future  state, 
and  that  upon  the  admission  of  California 
into  the  Union  upon  equal  footing  with  the 
original  states,  absolute  property  in  and 
dominion  and  sovereignty  over  all  soils  under 
the  tide  waters  within  her  limits  passed  to 
the  state,  with  the  consequent  ri^ht  to  dis- 
pose of  the  title  to  any  part  of  said  soils  in 
such  manner  as  she  might  deem  proper,  sub- 
ject only  to  the  paramount  right  of  naviga- 
tion over  the  waters  so  far  as  such  naviga- 
tion might  be  required  by  the  necessities  of 
commerce  with  foreign  nations  or  among  the 
several  states,  the  regulation  of  which  was 
Tested  in  the  general  government. 

In  McCready  v.  Virginia,  94  U.  8.  891,  24 
L.  ed.  248,  which  affirmed  the  validity  of  a 
statute  of  Virginia  prohibiting  citizens  of 
other  states  from  planting  oysters  in  the  soil 
of  that  state  covered  by  tide  waters,  the  doc- 
trine of  the  opinion  is  that  each  state  owns 
the  beds  of  all  tide  waters  within  its  juris- 
diction, unless  the  same  have  been  granted 
away ;  and  that  in  like  manner  it  owns  the 
tide  waters  themselves  and  the  fish  in  them 
so  far  as  they  are  capable  of  ownership  while 
running;  and  that  for  the  purpose  of  such 
ownership  the  state  represents  the  people  in 
their  united  sovereignty,  the  title  thus  held 
being  subject  to  the  paramount  right  of  navi- 
gation, the  reffulation  of  which  in  respect  to 
fore  i  en  and  Interstate  commerce  has  been 
granted  to  the  United  States,  there  being, 
however,  no  such  grant  of  power  over  fish- 
eries. "  The  fisheries, "  says  the  opi  nion,  "  re^ 
main  under  the  exclusive  control  of  the  state, 
which  has  consequently  the  right,  in  its  dis- 
cretion, to  appropriate  its  tide  waters  and 
their  beds  to  be  used  by  its  people  as  a  con- 
venience for  taking  and  cultivating  fish  so 
far  as  it  may  be  done  without  obstructing 
navigation.  Such  an  appropriation  is  in  ef- 
fect nothing  more  than  a  regulation  of  the 
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use  by  the  people  of  their  own  property.  The 
right  which  the  people  of  the  state  thus  ac- 
quire comes,  not  from  their  citizenship  alone» 
but  from  their  citizenship  and  property  com- 
bined. It  is  in  fact  a  property  right,  and 
not  a  mere  privilege  or  Immunity  of  cit- 
izenship.'' 

In  lllifwii  OnU,  JR.  Ch.  ▼.  lUinois,  146  U. 
8.  887,  86  L.  ed.  1018,  it  was  held  to  be  the 
settled  law  of  this  country  that  the  ownership 
of  and  dominion  and  sovereignty  over  lands 
covered  by  tide  waters  within  the  limits  of 
the  several  states  belong  to  the  several  states 
within  which  they  are  found,  with  theconse- 

auent  right  to  use  or  dispose  of  any  portion 
lereof  when  that  can  be  done  without  sub- 
stantial impairment  of  the  interest  of  the  pub> 
lie  in  the  waters,  and  subject  always  to  the 
paramount  right  of  congress  to  control  their 
navigation  so'far  as  may  be  necessary  for  tho 
regulation  of  commerce  with  foreign  nations 
and  among  the  states.  And  in  this  opinion  it 
is  said  :  **  That,  by  the  common  law,  the  doc- 
trine of  the  dominion  over  and  ownership  by 
the  crown  of  lands  within  .the  realm  of  Eng- 
land under  tide  waters  was  not  founded  upoa 
the  existence  of  the  tide  over  the  lands,  but  on 
the  fact  that  the  waters  were  navigable,  tide 
waters  and  navigable  waters  being  used  as 
synonymous  terms  in  England.  That  the 
public  being  interested  in  the  use  of  such  wa- 
ters, the  possession  by  private  individuals  of 
lands  unaer  them  could  not  be  permitted  ex- 
cept by  license  of  the  crown,  whidi  could 
alone  exercise  such  dominion  over  the  waters 
as  would  insure  freedom  in  their  use  so  far  as 
consistent  with  the  public  interest ;  this  doc- 
trine being  founded  upon  the  necessity  of 
preserving  to  the  public  the  use  of  navigable 
waters  from  private  interruption,  a  reason  as 
applicable  to  navigable  fresh  waters  as  to 
those  moved  by  the  tide.  .  .  .  That  the 
state  holds  the  title  to  the  lands  under  the 
navigable  waters  of  Lake  Michigan,  within 
its  limits,  in  the  same  manner  that  the  state 
holds  title  to  soil  under  tide  water,  by  the 
common  law,  .  .  .  and  that  title  neces- 
sarily carries  with  it  control  over  the  waters 
above  them,  whenever  the  lands  are  subjected 
to  use.  But  it  is  a  title  different  in  char- 
acter from  that  which  the  state  holds  in  lands- 
intended  for  sale.  It  is  different  from  the 
title  which  the  United  States  held  in  the 
public  lands  which  are  open  to  pre-emption 
and  sale.  It  is  a  title  held  in  trust  for  the 
people  of  the  state  that  they  may  enjoy  the 
navigation  of  the  waters,  carry  on  commerce 
over  them,  and  have  liberty  of  fishing  therein 
freed  from  obstruction  or  interference  of  pri- 
vate parties.  The  interest  of  the  people  in 
the  naviiration  of  the  waters  and  in  commerce 
over  them  may  be  improved  in  many  in- 
I  stances  by  the  erection  or  wharves,  docks,  and 
piers  therein,  for  which  purpose  tho  state- 
may  grant  parcels  of  the  submerged  lands; 
and  so  long  as  their  disposition  is  made  for 
such  purpose  no  valid  objections  can  be  made 
to  the  grants.  It  is  grants  of  parcels  of  lands 
under  navigable  waters  that  may  afford 
foundations  for  wharves,  piers,  and  other 
structures  in  aid  of  commerce,  and  grants  of 
parcels  which,  being  occupied,  do  not  sub- 
stantially impair  the  public  interest  in  the- 
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lands  and  waters  remaining,  that  are  chiefly 
Gousidcred  and  susUiined  in  the  adjudged 
cases  as  a  valid  exercise  of  legislative  power 
consistently  with  the  trust  to  tne  public  upon 
which  such  lands  are  held  by  the  state.  But 
that  is  a  very  different  doctrine  from  the  one 
which  would  sanction  the  abdication  of  the 
general  control  of  the  state  over  lands  under 
the  navigable  waters  of  an  entire  harbor  or 
bay,  or  of  a  sea  or  lake.  Such  abdication  is 
not  consistent  with  the  exercise  of  that  trust 
which  requires  the  government  of  the  state 
to  preserve  such  waters  for  the  use  of  the 
public.  The  trust  devolving  upon  the  state 
lor  the  use  of  the  public,  and  which  can  only 
be  discharged  by  the  management  and  control 
of  property  in  which  the  public  has  an  in- 
terest cannot  be  relinquished  by  a  transfer 
of  the  property.  The  control  of  the  state  for 
the  purpose  of  the  trust  can  never  be  lost, 
except  as  to  such  parcels  as  are  used  in  pro- 
moting the  interests  of  the  public  therein,  or 
can  be  disposed  of  without  any  substantial 
impairment  of  the  public  interest  in  tJie  lands 
and  waters  remaining.  It  is  only  by  observ- 
ing the  distinction  between  a  grant  of  such 
parcels  for  the  improvement  of  the  public 
interest,  or  which,  when  occupied,  ao  not 
substantially  impair  the  public  interests  in 
the  lands  and  waters  remaining,  and  a  grant 
of  the  whole  property  in  which  the  public 
is  interested,  that  the  language  of  the  ad- 
judged cases  can  be  reconciled.  General 
language  sometimes  found  in  the  opinions  of 
the  courts,  expressive  of  absolute  ownership 
and  control  by  the  state  of  lands  under  navi- 
gable waters,  irrespective  of  any  trust  as  to 
their  use  and  disposition,  must  be  read  and 
construed  with  reference  to  the  special  facts  of 
the  particular  case.  A  grant  of  all  the  lands 
under  the  navigable  waters  of  a  state  has 
never  been  adjudged  to  be  within  tiie  legisla- 
tive power ;  and  any  attempted  grant  of  the 
kind  would  be  held,  if  not  absolutely  void 
on  its  face,  as  subject  to  revocation.  The 
state  can  no  more  abdicate  its  trust  over  prop- 
erty in  which  the  whole  people  are  interested, 
like  navigable  waters  and  soils  under  them, 
so  as  to  leave  them  entirely  under  the  use 
and  control  of  private  parties,  except  in  the 
instances  of  parcels  mentioned  for  the  im- 
provement of  the  navigation  and  use  of  the 
waters,  or  when  parcels  can  be  disposed  of 
without  impairment  of  the  public  interest  in 
what  remains,  than  it  can  abdicate  its  police 
power  in  the  administratiou  of  government 
and  the  preservation  of  the  peace.  In  the 
administration  of  government  the  use  of  such 
powers  may  for  a  limited  period  be  delegated 
to  a  municipality  or  other  body,  but  there 
always  remains  in  the  state  the  ri^ht  to  re- 
voke those  powers  and  exercise  them  in  a 
more  direct  manner,  and  one  more  conform- 
able to  its  wishes.  So  with  trusts  connected 
with  public  property  or  property  of  a  spe- 
cial character  like  lands  under  navigable 
waters,  they  cannot  be  placed  entirely  be- 
jond  the  direction  and  control  of  the  state. 
.  .  .  The  ownership  of  the  navigable 
waters  of  the  harbor  (that  of  Chicago)  and  of 
the  lands  under  them  is  a  subject  of  public 
concern  to  the  whole  peopi  e  of  the  state.  The 
decisions  are  numerous  which  declare  that 
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such  property  is  held  by  the  state  by  virtue 
of  its  sovereignty  in  trust  for  the  public. 
The  trust  with  which  they  are  held,  there- 
fore, is  governmental  and  cannot  be  alienated 
except  in  those  instances  mentioned  of  par- 
cels used  in  the  improvement  of  the  intei*ests 
thus  held,  or  when  parcels  can  be  disposed 
of  without  detriment  to  the  pulilic  interest 
in  the  lands  and  waters  remaining.  This 
follows  necessarily  from  the  public  character 
of  the  property  being  held  by  the  whole 
people  for  purposes  in  which  the  whole 
people  are  interested.  .  .  .  Necessarily 
must  the  control  of  the  waters  of  a  state  over 
all  lands  under  them  pass  when  the  lands 
are  conveyed  in  fee  to  private  parties  and 
are  by  them  subjected  to  use.  .  .  .  The 
soil  under  navigable  waters  being  held  by 
the  people  of  the  state  in  trust  for  the  com- 
mon use  and  as  a  portion  of  their  inherent 
sovereijj^nty,  any  act  of  legislation  concern- 
ing their  use  affects  the  public  welfare.  It 
is  therefore  appropriatelv  within  the  exercise 
of  the  police  power  of  the  state.  .  .  .. 
The  legislature  could  not  give  away  nor 
sell  the  discretion  of  its  successors  in  respect 
to  matters  the  government  of  which,  from  the 
very  nature  of  things,  must  vary  with  vary- 
ing circumstances.  The  legisfation  which 
may  be  needed  one  day  for  the  harbor,  may 
be  different  from  the  legislation  that  may  he 
required  at  another  day.  Every  legislature 
must,  at  the  time  of  its  existence,  exercise 
the  power  of  the  state  in  the  execution  of  the 
trust  devolved  upon  it." 

Though  the  laniruage  of  these  decisions 
from  the  Supreme  Court  of  the  United  States 
is  broader  or  less  restrained  in  the  two  former 
cases  than  in  the  last,  vet,  as  intimated  in 
the  last,  there  is  no  conflict  of  view  in  them, 
when  the  general  expressions  of  the  former 
are  construed  with  reference  to  their  respect- 
ive facts— a  point  beyond  which  the  general 
observations  of  an  opinion  cannot  properly 
be  carried  or  relied  on.  Of  the  facts  of  the 
second  of  them,  McOready  v.  Virginia,  it  ia 
unnecessary  to  say  more  than  is  ststed  above. 
In  Weber  v.  State  Harbor  Comn.  the  Legisla- 
ture of  California,  by  an  Act  of  March  26» 
1851,  granted  to  the  city  of  San  Francisco, 
for  ninety -nine  years,  the  use  and  occupation 
of  portions  of  the  lands  lyin^  in  front  of  the 
city  and  within  a  certain  designated  line» 
and  declared  that  this  line  should  be  and  re- 
main a  permanent  water  front  of  the  city. 
It  also  provided  that  the  city  author! tiea 
should  keep  the  space  beyond  the  line,  ta 
the  distance  of  flve  himdred  yards,  free  and 
clear  from  all  obstructions  whatever,  and  re- 
served to  the  state  the  right  to  regulate  the 
construction  of  wharves  and  other  improve- 
ments so  that  they  should  not  interfere  with 
the  shipping  and  commercial  interests  of  the 
bay  and  harbor.  Another  statute,  enacted 
about  a  month  later,  authorized  the  city  to 
construct  wharves  at  the  end  of  all  the  streets 
commencing  with  the  bay,  the  wharves  to  be 
made  by  extending  the  streets  into  the  bay 
not  more  then  two  hundred  yards  beyond  the 
above-mentioned  water  front  line,  and  pro- 
vided that  the  space  between  the  wharves^ 
when  extended,  should  remain  free  from  obt 
structions,  and  used  as  public  slips  for  the 
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aocommodation  and  benefit  of  the  general 
ootnmeroe  of  the  city  and  state.  In  1858  the 
predecessors  of  Weber  acquired  the  title  of 
the  city  to  certain  lots,  about  one  hundred 
and  twenty  feet  in  extent,  lying  along  the 
stated  water  front,  and  in  1^  they  built  a 
platform  along  this  front,  the  whole  length 
of  the  lots,  and  then  constructed  from  the 
center  thereof  into  the  bay  a  wharf  eicrhty- 
four  feet  long  and  fifty  feet  wide,  leaving  a 
space  on  each  side  for  the  approach  and  dock- 
age of  vessels.  The  permanent  water  front, 
as  established,  was  in  many  places,  includ- 
ing the  one  in  question,  at  a  great  distance 
from  the  line  of  the  shore  of  the  bay  as  that 
shore  existed  when  the  state  was  admitted 
into  the  Union.  Ships  of  the  largest  size 
then  floated  at  the  lowest  tide  along  this  line. 
From  the  construction  of  the  wharf  until  the 
interference  of  the  harbor  commissioners, 
who  were  acting  under  a  Statute  of  1868,  the 
owner  and  their  successors  continued  in  the 
uninterrupted  possession  of  the  same  and  col- 
lected tolls  and  wharfage.  The  decision  of 
the  court  was  that  Weber  took  whatever  in- 
terest he  obtained  subordinate  to  the  control 
by  the  city  over  the  space  immediately  be- 
yond the  line  of  the  water  front,  and  the 
rii;ht  of  the  state  to  regulate  the  construction 
of  wharves  and  other  improvements,  and  that 
he  was  not  a  riparian  proprietor  having  a 
right  to  wharf  out  into  the  bay;  and  that 
the  erection  of  the  wharf  was  an  interference 
with  the  rightful  control  of  the  city  over  the 
space  occupied  by  it,  and  an  encroachment 
upon  the  soil  of  the  state  which  she  could 
remove  at  pleasure ;  and  that  having  the 
power  of  removal,  the  state  could,  without 
regard  to  the  exist<;nce  of  the  wharf,  author- 
ize improvements  in  the  harbor,  by  the  con- 
struction of  which  the  use  of  the  w^harf  would 
necessarily  be  destroyed.  The  legislation  of 
1868,  whose  purpose  was  the  protection  of 
the  harbor,  and  the  convenience  of  shipping 
and  promotion  of  commerce,  was  clearly 
within  the  provisions  of  that  of  1851  as  to 
keeping  the  space  beyond  the  line  clear  and 
free  from  obstruction,  and  that  that  between 
the  wharves  at  the  end  of  streets  should  re- 
main for  use  and  slips,  and  also  within  the 
designated  reservation  in  favor  of  the  state ; 
subject  to  which  earlier  legislation  the  pre- 
decessors of  Weber  took  whatever  interest 
thev  obtained. 

The  facts  in  the  case  of  lUinais  Cent,  B, 
Co,  y.  Illinois  were,  in  short,  and  so  far  as 
they  need  be  stated,  that  the  railroad  com- 
pany constructed  its  roadway  two  hundred 
feet  in  width  along  the  water  front  of  the  city 
of  Chicago  on  Lake  Michigan,  with  traces 
thereon  and  with  guards  against  danger  in 
its  approach  and  crossings  and  a  breakwater 
on  the  east  beyond  the  tracks,  and  necessary 
works  for  the  protection  of  the  shore  on  the 
west,  such  works  being  constructed  pursuant 
to  the  requirements  of  an  ordinance  of  the 
city,  under  authority  of  law,  as  a  condition 
of  the  city's  consent  to  the  location  by  the 
company  of  its  road  within  the  corporate 
limits.  As  to  these  works,  including  the 
roadway,  extending  as  they  did  out  into  the 
.  water,  it  was  held  that  they  did  not  as  a 
matter  of  fact  interfere  with  any  useful  free- 
21Ii.R.A« 


dom  in  the  use  of  the  waters  of  Lake  Michigan 
for  commerce,  either  foreign,  interstate,  or 
domestic;  and,  beinff  authorized  by  law, 
they  could  not  be  held  to  be  such  an  en- 
croachment upon  the  domain  of  the  state  aa 
to  require  the  interposition  of  the  court  for 
their  removal,  or  for  any  restraint  in  their 
use.  And  it  was  also  decided  that  the  com- 
pany did  not  by  its  reclamation  from  the 
waters  of  the  lake  of  the  land  upon  which  ita 
tracks  were  laid,  or  the  construction  of  the 
road  and  works  connected  therewith,  acquire 
an  absolute  fee  in  the  tract  reclaimed  with 
a  consequent  right  to  dispose  of  the  same  to 
other  parties,  or  to  use  it  for  other  than  rail- 
road purposes ,  nor  did  it,  b.y  constructing 
such  roads  and  works,  acquire  a  right  as 
riparian  owner  to  reclaim  additional  lands 
from  the  water  for  its  use  or  for  the  con- 
struction of  piers,  docks,  and  wharves  in  fur- 
therance of  Its  business,  the  extent  to  which 
the  company  could  reclaim  being  limited  by 
the  conditions  of  the  ordinance  both  as  to  the 
width  to  which  reclamation  could  be  made 
and  the  works  to  be  constructed.  The  com- 
pany also  acquired  the  fee  in  certain  lots  on 
tlie  lake  front,  and  reclaimed  land  and  built 
piers  and  slips  in  front  of  the  same,  and  it 
was  held  that  it  had  the  right  to  use  in  its 
business  such  reclaimed  land  and  slips,  un- 
less it  should  be  found  on  further  examina- 
tion upon  remanding  the  cause,  that  the  piers 
as  constructed  extended  beyond  the  point  of 
**  practicable  navigability"  in  the  waters  of 
the  lake :  but  it  was  also  decided  that  the 
oonstruction  of  a  pier  or  the  extension  of  any 
land  into  navigable  waters,  by  one  not  the 
owner  of  the  riparian  land  does  not  give  such 
person,  whether  an  individual  or  a  corpora- 
tion, any  riparian  rights.  Some  years  sub- 
sequently (A.  D.  1869)  the  legislature  passed 
an  act  granting  to  the  company  all  the  right 
and  title  of  the  state  in  and  to  the  submerged 
land  constituting  the  bed  of  the  lake  and 
lying  east  of  the  tracks  and  breakwater  of 
the  company  for  the  distance  of  one  mile, 
the  fee  of  such  land  to  be  held  in  perpetuity 
by  the  company  without  power  to  grant,  sell, 
or  convey  the  same :  and  it  was  decided  that 
this  act  not  only  could  not  be  invoked  to  ex- 
tend the  riparian  rights  of  the  company  re- 
sulting from  its  ownership  of  the  lots  re- 
ferred to,  but  also  that  as  to  the  remaining 
submerged  lands  covered  bv  the  terms  of  the 
act,  it  was  not  competent  for  the  legislature 
to  thus  deprive  the  state,  or  people,  of  the 
ownership  of  the  submerged  lands  in  the 
harbor  of  Chicago,  and  of  the  consequent 
control  of  its  waters,  and  that  the  cession 
was  inoperative  to  affect,  modify,  or  in  any 
respect  control  the  sovereignty  and  dominion 
of  the  state  over  the  lands  or  the  ownership 
thereof,  and  that  the  Act  of  1869  was  annulled 
by  a  repealing  Act  of  1873. 

It  is  entirely  clear  that  there  was  nothing 
in  the  Yirginfa  and  California  cases  that  ei- 
ther called  for  or  justified  a  precise  definition 
of  the  nature  of  the  tenure  or  trusts  upon 
which  lands  below  low-water  mark  are  held, 
or  of  the  powers  of  the  legislature  as  the  rep- 
resentative of  the  people,  to  dispose  of  them. 
The  general  assertions  made  in  them  were 
entirely  suflicient  for  the  purposes  of  the 
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!  under  adjiiclicatlon,  and  are  not  author- 
ity beyond  the  issues  made  therein.  The 
power  of  the  Legislature  of  California  to 
grant  to  San  Fnmcisco,  as  against  the  people 
of  California,  or  even  any  one  else,  the  sub- 
merged land  out  to  the  permanent  water  front, 
was  not  questioned  in  the  Califcrnia  case, 
nor  do  the  state  or  people  of  Virginia  ques- 
tion the  validity  of  that  state's  oyster  legis- 
lation in  the  McOready  Case.  The  issues  in 
the  Illinois  case  are,  however,  altogether 
different,  and  required  the  full  adjudication 
and  exposition  there  made,  and  we  have 
found  nowhere  any  authority  that  is  in  con- 
flict with  the  conclusions  presented  by  it. 
Atty-Oen,  v.  Farmeier,  10  Price,  878.  We 
are  sure  that  the  case  of  Hoboken  v.  Penniyl' 
Tania  R,  Co.,  124  U.  8.  656.  31  L.  ed.  548, 
presents  no  such  contlict,  and  do  not  feel  that 
it  is  necessary  to  say  more  of  it. 

Excluding,  as  immaterial  to  the  question 
before  us,  all  rights  growing  out  of  inter- 
state and  foreign  commerce  under  the  Con- 
stitution of  the  United  States,  the  result  of 
these  authorities  is,  that  at  the  time  of  the 
passage  of  our  riparian  act  the  navigable 
waters  of  the  state  and  the  soil  beneath  them, 
including  the  shore  or  space  between  high 
and  low  water  marks  were  the  property  of  ti^e 
state,  or  of  the  people  of  the  state  in  their 
united  or  sovereign  capacity,  and  were  held, 
not  for  the  purposes  of  sale  or  conversion  into 
other  values,  or  reduction  into  several  or  in- 
dividual ownership,  but  for  the  use  and  en- 
joyment of  the  same  by  all  the  people  of  the 
state  for,  at  least,  the  purposes  of  navigation 
and  fishing  and  other  implied  purposes;  and 
the  law-making  branch  of  the  government  of 
the  state  considered  as  the  fiduciary  or  rep- 
resentative of  the  people,  were,  when  dealing 
with  such  lands  and  waters,  limited  in  their 
powers  by  the  real  nature  and  purposes  of 
the  tenure  of  the  same,  and  must  be  held  to 
have  acted  with  a  due  regard  for  the  preserva- 
tion of  such  lands  and  waters  to  the  uses  for 
which  they  were  held. 

In  construing  this  act  not  onl3r  are  we  to 
keep  in  view  the  real  nature  of  its  subject- 
matter,  but  it  is  to  be  judged  in  the  light 
of  the  rule  applicable  to  all  grants  by  the 
government,  which  is  that  they  are  to  be 
strictly  construed,  or  be  taken  most  benefi- 
cially in  favor  of  the  state  or  public,  and 
against  the  grantee.  Potter's  Dwarr.  Stat. 
174;  Gould.  Waters,  §§  28,  86;  Brittain  v. 
Onmford  Canal  Go.  8  Bam.  &  Aid.  189; 
Stourbridge  Canal  Propre.  v.  WTieeley,  2  Bam. 
&  Ad.  793;  Feathers  v.  Feg,  6  Best  &  8. 
257 ;  McManus  v.  Carmichael,  8  Iowa,  1 ; 
Inland  Fieheries  Oomre.  v.  Holyoke  Water 
Power  Co,  104  Mass.  446 ;  Mintum  v.  Larue, 
1  McAllister,  870;  Norihweetem  Fertilizing 
Co.  Y.  Hyde  Park,  70  111.  684.  It  will  not  be. 
presumed  that  anything  was  intended  to  pass 
that  ifl  not  denoted  by  clear  and  special 
words.  Martin  v.  Waddell,  41  U.  8.  16  Pet. 
411,  10  L.  ed.  1018.  "As  a  general  rule," 
aayg  the  supreme  court  of  Massachusetts,  in 
Com.  ▼.  lUxdmry,  9  Gray,  451,  492,  498,  a  case 
similar  in  its  nature  to  this,  ''in  all  grants 
from  the  government  to  the  subject,  the  terms 
of  the  grant  are  to  be  taken  most  strongly 
against  the  grantee,  and  in  favor  of  the 
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grantor.  .  .  .  But  this  mle  applies  a 
Joi'tiori  to  a  case  where  such  grant  by  a  gov- 
ernment to  individual  proprietors  is  claimed 
to  be  not  merely  a  conveyance  of  title  to  land, 
but  is  also  a  porlion  of  that  public  domain 
which  the  government  held  in  a  fiduciary 
relation  for  general  and  public  use.  .  .  . 
But  where  a  body  like  the  colonial  govern- 
ment holds  two  distinct  powers,  one  for 
granting  and  distributing  lands  to  parties 
entitled,  for  settlement  in  perpetuity,  and  of 
which  power  it  is  in  the  habitual  and  con- 
stant exercise  as  one  of  the  ordinary  and 
prominent  purposes  of  its  establishment ;  and, 
at  the  same  time,  has  a  fiduciary  interest  and 
authority  over  the  public  domain,  the  grant 
while  it  conveys  the  land  will  not  be  held 
to  include  any  portion  of  such  public  right, 
unless  it  is  included  in  its  terms,  by  express 
words  or  necessary  implication."  See  also 
Stevens  v.  Patereon  <fe  H.  R.  Co.  84  N.  J.  L. 
582,  558. 

The  intent  and  effect  of  this  grant  are  to 
be  ascertained  from  a  consideration  of  all  its 
parts.  We  have  before  us  no  simple  transfer 
to  the  riparian  owners  of  the  title  of  the  pub- 
lic or  people  in  their  sovereign  capacity  to 
the  soil  from  high- water  mark  to  the  edge  of 
the  channel.  The  effect  of  such  a  grant, 
considering  the  fiduciary  nature  of  the  hold* 
ing,  would  be  nothing  more  than  a  transfer 
of  the  title  subject  to  the  public  trusts.  And 
whether  or  not  such  a  transfer  would  create 
an^  beneficial  right  in  the  contents  of  the 
soil  beneath  the  sea,  in  so  far  as  such  con- 
tents could  be  used  or  availed  of  without  im- 
pairing the  public  use  of  such  waters  and  of 
the  rights  incident  thereto,  is  immaterial  to 
decide :  and  for  the  reason  that  in  our  judg- 
ment the  same  conclusion  as  to  the  meaning 
and  effect  of  the  act,  as  it  is,  follows  which- 
ever of  tJiese  hypotheses  we  assume.  If  such 
simple  grant  would  be  to  carry  the  property 
right  contended  for  by  the  appellees,  the  ad- 
ditional terms  of  the  act  must  have  been  in- 
tended to  limit  what  would  have  been  the 
effect  of  such  a  grant;  whereas  if  an  un- 
qualified grant  would  not  have  given  it,  the 
added  language  is  insufficient  to  do  so.  Ig- 
noring both  the  title  and  the  preamble,  con- 
sidered merely  as  such,  there  is  still  apparent 
in  its  body,  or  enacting  part,  the  distinct 
public  purpose  of  connecting  the  shore  and 
banks  of  bays,  harbors,  and  streams  with  the 
channel  of  navigable  waters.  Instead  of  be- 
ing an  absolute  and  unqualified  gift  to  in- 
dividual proprietors  of  land  intervening  the 
shore  or  banks  and  the  channel,  it  is,  so  long 
as  the  water  shall  not  be  converted  into  land 
by  filling  in,  a  grant  for  a  particular  end  and 
specially  defined  use,  and  one  in  which  the 
terms  used,  considered  with  reference  to  the 
subject-matter,  show  that  the  public  trust 
upon  which  the  property  was  held  was  not 
lost  sight  of,  but  its  ]}reservation  and  pro- 
motion intended.  This  purpose,  in  so  far 
as  is  shown  by  the  enacting  part  of  the  stat- 
ute, (outside  ol  the  words,  **  for  the  consid- 
erations above  mentioned,"  which  mean,  to 
the  end  indicated  by  the  preamble),  is  to  be 
found  in  the  words,  •'giving  them  the  full 
right  and  privilege  to  build  wharves  into 
streams  or  waters  of  the  bay  or  harbor  as  far 
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•8  may  be  nocossarv  to  effect  the  purposes 
described,  and  to  fill  up  from  the  shore,  bank, 
or  beach  as  far  as  may  be  desired,  not  ob- 
structing the  channel,  but  leaving  full  space 
for  the  requirements  of  commerce,  and  upon 
lands  so  filled  in  to  erect  warehouses  or  otner 
buildings;"  the  words  ** purposes  described," 
used  in  this  connection,  referring  to  that  of 
facilitating  the  landing  and  storage  of  goods 
as  stated  in  the  preamble,  by  the  means  in- 
dicated in  the  act;  and  they  In  effect  incor- 
porate the  preamble  into  the  body  of  the 
statute  and  make  it  a  part  thereof.  "Nowhere 
in  the  statute  can  anything  be  found  that  is 
inconsistent  with  the  intent  indicated,  the 
languafi:e  of  the  title  and  that  of  the  preamble 
and  the  remainder  or  body  of  the  statute  are 
in  fullest  accord  with  it ;  and  there  is  no  in- 
consistency between  the  title,  and  preamble 
and  the  remainder  of  the  act.  The  people 
of  the  state  being  the  proprietors  of  all  the 
navigable  streams,  bays,  and  harbors,  and  of 
the  land  beneath  them,  (Atty-Gen,  v.  GJiam- 
Inra,  4  De  O.  M.  & G.  205 ;  SUvens  y.  Paterson 
<fc  N.  B,  Co.  84  N.  J.  L.  638;  and  the  legis- 
lature, their  representative,  deeming  it  to 
be  for  the  public  good  and  the  promotion  of 
commerce  that,  wherever  wharves  were  re- 
quired to  bring  together  the  shore  and  the 
clianncl  or  the  former  and  the  vessels  navi- 
gating such  waters,  wharves  should  be  build 
and  warehouses  erected  for  facilitating  the 
landing  and  storage  of  goods  which  might 
be  the  subject  of  conveyance  on  any  of  such 
navigable  waters,  and  recognizing  that  such 
ownership  of  the  state  and  its  consequent 
powers  were  a  bar  to  the  riparian  owner 
ouilding  such  wharves,  or  improving  their 
riparian  lots  in  any  of  the  ways  permitted 
by  the  statute,  and  the  public,  or  state,  not 
being  prepared  to  undertake  the  work  of 
building  such  wharves  or  filling  in  the  water. 
It  determined  to  encourage  the  riparian  owner 
to  do  what  the  state  alone  could  do  of  itself, 
or  authorize  another  to  do  without  possibil- 
ity of  any  interference  that  would  cause  a 
loss  to  such  riparian  proprietor.  The  plan 
of  the  act  is  that  the  title  of  the  submerged 
land  should  be  vested  in  the  riparian  owner 
for  these  uses  and  purposes.  The  state,  "  for 
the  considerations  above  mentioned,"  divests 
herself,  and  invests  the  riparian  owner  with 
the  title  to  the  land.  These  ** considerations" 
are  for  the  purpose  and  end  that  commerce 
may  be  benefited  in  the  manner  described  by 
the  statute ;  and  that  the  grant  is  one  of  the 
class  in  which  the  purpose  that  the  sub- 
merged land,  which  is  the  subject  of  the 
grant,  shall,  as  long  as  it  is  of  that  char- 
acter, be  used  or  applied  for  the  benefit  of 
commerce,  is  apparent  and  controlling.  Ad- 
mitting that  it  vested  the  full  title  in  him, 
as  it  would  seem  it  did,  still  the  sole  uses 
and  the  purposes  of  exclusive  benefit  to  him- 
self for  which  it  was  vested,  are  those  de- 
clared in  the  act  and  necessarily  implied  in 
the  same.  As  the  holder  of  such  title  he 
was  to  have  the  right  and  privilege  to  build 
wharves  into  the  stream  or  waters  of  the  bay 
or  harbor  as  far  as  may  be  necessary  to  effect 
the  purpose  of  landing  and  storing  goods 
which  at  any  time  are  to  become  or  be  the 
rr^^^vn^Tot^  of  such  stream  or  other  waters,  not 
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obstructing  the  channel,  but  leaving  full 
space  for  the  requirements  of  commerce.  He 
also  has  the  right  to  fill  up  the  water  from 
the  shore,  bank,  or  beach  as  far  as  he  may 
desire,  not  obstructing  the  channel,  being 
thus  allowed  to  extend  the  shore  from  the 
original  high-water  mark  towards  the  edge 
of  the  channel  by  supplanting  the  water  by- 
earth,  converting  pro  tanto  the  natural  water- 
way into  earth,  and  with  the  further  ri^ht 
and  privilege,  in  the  latter  case,  of  erecting 
warehouses  or  other  buildings  **  upon  lands  so 
filled  in."  Though  the  act  secures  to  the  ri- 
parian owner  the  right  of  such  beneficial  im- 
provements of  the  submerged  land,  and  con- 
sequent improvement  of  his  riparian  lot ;  and 
though  the  improvements  contemplated  by 
the  act,  when  made,  can  be  used  for  all  proper 
purposes  by  the  owner  in  the  same  way  that 
similar  properties,  however  obtained,  may 
be  used,  yet  it  never  was  the  purpose  of  the 
act  that  any  beneficial  use  of  the  submerged 
land  or  bed  of  the  waters  distinct  from  tbat 
appertaining  to  any  other  member  of  the  pub- 
lic should  vest  in  the  riparian  owner,  or  be 
enjoyed  by  him,  except  and  until  there  has 
been  an  application  of  the  submerged  land 
to  the  designated  purposes  of  the  statute  by 
making  improvements  of  the  character  in- 
dicated. Until  this  is  done,  none  of  the  ex- 
clusive privileges  offered  by  or  flowing  from 
the  statute,  as  incident  to  such  improvements, 
arise.  The  making  of  these  improvements 
are  the  contingencies  upon  which  the  legis- 
lature Intended  that  tlie  exclusive  rights 
necessary  to  the  enjoyment  of  the  same  should 
arise.  It  never  was  its  intention  that  the 
general  rights  of  the  public  as  to  the  use  of 
the  land  or  water  should  be  impaired,  or  in 
any  manner  affected,  so  lon^  as  the  riparian 
owner  did  not  see  fit  to  avail  himself  of  the 
special  privileges  of  the  act;  to  hold  that  it 
was,  would  be  to  convert  into  an  obstacle  to 
commerce,  and  curtailment  of  the  rights  of 
the  public,  that  which  was  intended  as  a 
promoter  of  both  in  a  specially  dcscril)ed 
manner,  and  would  give  without  considera- 
tion special  privileges  which  it  was  not  in- 
tended should  accrue  except  upon  the  per- 
formance of  what  are  the  purposes  of  the  act, 
and  must  have  been  deemed  an  essential  to 
their  enjoyment.  The  statute  vests  him  with 
the  title,  or  annexes  to  the  title  to  the  ripa- 
rian land  the  ownership,  of  the  land  granted 
by  it  out  to  the  channel,  but  the  beneficial 
use  by  him  of  this  title  and  land  are  so  lim- 
ited by  the  other  words  and  general  purposca 
of  the  act  that  as  against  the  public,  the 
state,  or  any  citizen  of  the  state,  he  has,  out- 
side of  the  right  to  improve  and  thereby  se- 
cure the  consequential  rights  incident  there- 
to, and  the  remedies  for  protecting  such  ri^ht 
to  improve,  no  other  or  greater  right  or  priv- 
ilege than  any  other  citizen  of  the  state  has. 
As  long  as  he  does  not  avail  himself  of  this 
ri^ht  he  is  the  holder  of  the  legal  title,  but 
without  certain  powers  alwavs  incident  to 
sovereignty  in  connection  with  such  lands 
and  waters,  and  subject  to  the  power  and 
duty  of  the  state  to  restrain  the  use  of  such 
land  to  the  purposes  of  the  grant.  New  Or- 
Uans  V.  United  Slates,  85  U.  8.  10  Pet.  6d2, 
787,  9  L.  ed.  578,  602.     Of  coarse  he,  in 
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tfa«  absence  of  subsequent  constitutional  or 
"valid  legislation,  can  protect  his  exclusive 
right  to  improve  from  invasion  by  "  any  other 
person,"  but  except  for  the  purposes  of  mak- 
ing such  improvements,  he,  until  he  does 
make  them,  has  no  more  ri^ht  to  land  upon, 
to  traverse,  to  fish  for  either  floating,  or 
swimming,  or  shell  fish,  or  to  dig  in  or  use 
Buch  lands  below  high- water  mark,  or  the 
waters  above  them,  Uian  any  other  citizen 
has.  The  terms  of  the  statute,  other  than 
those  which  merely  vest  the  title,  limit  the 
use  of  the  land,  the  subject  of  that  title,  just 
the  same,  and  even  more  under  the  strict 
rules  of  construction  obtaining  in  cases  of 
public  grants,  as  the  same  clauses,  in  the 
usual  form  of  an  habendum,  may  limit  the 
ordinary  granting  words  of  a  deed  of  con- 
veyance. 2  Bl.  Com.  298;  8  Wasbb.  Real 
Prop.  437-440;  WaiterB  v.  Bredin,  70  Pa. 
235 ;  NighUngaU  v.  Hidden,  7  R.  I.  115,  118. 
These  words  cannot  be  ignored.  They  were 
put  there  to  limit  and  qualify  the  rights  of 
the  riparian  owner  and  preserve  to  the  pub- 
lic every  right  not  clearly  expressed  by  them 
or  necessarily  implied  by  their  meaning,  as 
given  to  such  owner.  The  use  of  these  lands, 
and  the  waters  over  them  in  the  digging  and 
removing  of  phosphates  or  other  substances 
on  or  beneath  their  surface  for  gain  is  not 
within  either  the  expression  or  the  implica- 
tion of  these  terms,  or  the  purpose  or  intent 
of  the  statute.  Before  the  act  any  citizen  of 
the  state  had  the  right  to  go  upon  these 
waters,  including  the  shore  when  the  tide  is 
down  below  high-water  mark,  and  to  take 
fish  from  such  waters  and  shore,  and  neither 
these,  nor  any  other  of  the  uses  to  which  they 
were  subject  then,  have  been  taken  away  by 
the  statute  so  long  as  the  riparian  owner  has 
omitted  to  make  any  of  the  improvements 
contemplated  by  the  statute ;  but  he  could 
not  go  there  and  dig  up  the  soil  independent 
of  the  control  and  regulation  of  the  state,  and 
convert  it  to  his  own  use  or  gain,  nor  can  he 
do  so  now ;  nor  has  the  statute  given  the  ri- 
parian owner  the  right  to  do  so.  Gould 
waters,  §  24.  Grant  that  his  right  to  im- 
prove, and  thereby  secure  benefits  contem- 
plated by  the  act  as  the  result  of  such  im- 
provements, if  he  chooses  to  exercise  it,  may 
prevent  the  state  from  permitting  any  one 
else  to  go  there  and  take  phosphates  and  de- 
feat his  right  to  so  improve,  and  believing, 
as  we  do,  that  the  exercise  of  the  right,  se- 
cured by  the  statute,  to  convert  water  into 
land  by  filling  in,  results  in  the  ownership 
of  such  land  as  any^  other,  or  as  land  relieved 
of  all  the  trusts  of  its  former  submerged  con- 
dition, still  the  act  grants  to  the  riparian 
ntrietor  no  such  ri^ht  as  to  or  in  the  land 
ts  natural  condition,  and  the  state  has 
not  parted  with  its  power,  as  the  representa- 
tive of  the  people,  to  prevent  any  use  of  the 
land  which  is  not  authorized  by  the  statute. 
New  Orleani  y.  United  States,  85  U.  8.  10 
Pet.  e63,  787,  9  L.  ed.  580,  602.  Conceding 
that  the  legislature  may  be  limited,  bv  the 
natare  of  the  people's  tenure  of  such  lands 
explained  above,  in  its  powers  as  to  the 
manner  in  which  phosphates  may  be  author- 
ized to  be  taken,  even  by  a  riparian  owner, 

SlL,aA. 


still  in  the  absence  from  the  statute  of  anv 
authority  to  take  them  from  the  beds  of  navi- 
gable waters,  he  cannot  do  so  except  by  the 
consent  of  the  state  duly  given  by  the  law- 
making^ power,  and  upon  such  terms  and 
conditions  as  it  may  prescribe. 

The  decision  in  Hoboken  v.  Pennsyltania 
5.  O?.,  124  U.  S.  656,  81  L.  ed.  543,  is  not 
in  conflict  with  the  above  conclusions ;  and 
what  was  expressly  stated  in  the  legislation 
there  as  to  benefits  arising  when  the  improve- 
ments should  be  made  is  with  equal  force 
iniplied  here  to  the  extent  stated  above. 

That  such  limited  use  of  the  lands  was  in- 
tended by  the  legislature,  is  also  shown  by 
the  last  clause  of  the  second  section  of  the 
act,  which  clause  reads :  ''also  confirming  to 
the  riparian  proprietors  all  improvements 
which  may  have  neretofore  been  made  upon 
submerged  lands,  for  the  purposes  within 
mentioned.''  Construing  it  as  meaning  to 
confirm  to  such  proprietors  only  such  im- 
provements as  had  been  made  for  the  special 
purpose  of  facilitating  the  landing  and  stor- 
age of  goods,  or  benefit  of  commerce,  or  as 
intending  to  confirm  for  the  advancement  of 
the  purposes  of  the  act  all  improvements  of 
whatever  nature,  it  is  still  clear  that  the  use 
of  the  land  and  such  improvements  for  such 
purposes  of  commerce  was  the  end  which  the 
legislature  had  in  view.  The  intent  to  limit 
the  use  of  the  land  in  its  natural  state  is  fur- 
ther shown  by  the  fact  that  no  authority  is 
f^iven  "to  erect  warehouses  or  other  build- 
ings'' except  on  land  which  may  be  "filled 
in,"  the  idea  evidently  being  that  until  the 
water  was  made  land,  only  wharves,  a 
known  instrument  of  commerce,  should  be 
built  on  the  submerged  land;  or,  in  other 
words,  that  as  long  as  any  land  granted  by 
the  act  remained  submerged,  such  land 
should  only  be  used  for  purposes  of  com- 
merce. Of  course  as  soon  as  it  became  land 
by  being  filled  in,  there  was  no  more  reason 
why  it  should  not  be  built  upon  than  other 
land  adjacent  to  the  water ;  it  is  entirely  re- 
lieved of  the  trust  attached  to  lands  sub- 
merged by  navigable  waters,  just  as  if  it  had 
become  land  by  accretion  or  sudden  up- 
heaval. 

The  only  remaining  provision  of  the  act 
necessary  to  be  discussed,  under  the  facts  of 
this  case,  is  that  giving  to  riparian  proprie- 
tors the  right  to  prevent  encroachments  of  any 
other  person  upon  all  sucli  submerged  land 
in  the  direction  of  their  lines  continued  to 
the  channel,  by  bill  in  chancery  or  at  law, 
and  to  have  and  maintain  action  of  trespass 
in  any  court  of  competent  jurisdiction  in  the 
state  for  any  interference  with  such  property. 
This  provision  is  not  and  was  not  intended 
as  a  grant  of  any  property  right,  and  cannot 
be  invoked  as  such.  It  is  simply  remedial 
in  its  nature,  and  j^ives  nothing  which  would 
not  flow  to  the  riparian  owner  by  implica- 
tion from  other  parts  of  the  statute.  We 
must  look  to  the  riehts  granted  by  the  act  to 
ascertain  what  can  be  held  to  be  "  enrroach- 
ments  by  another  person  upon  all  such  sub- 
merged lands, "  or  "  an  interference  with  such 
property,"  as  against  the  riparian  owner. 
We  have  stated  several  things  which  would 
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not  be,  and  stated  a  class  of  things  that 
might  be.  No  such  encroachments  or  inter- 
ference are  shown  by  this  record. 

Whether  we  should  hold  the  word  "chan- 
nel" to  mean  merely  the  point  of  practical 
navigation,  or  give  it  an  interpretation  more 
favorable  to  the  riparian  owner,  we  are  sat- 
isfied that  the  grant,  construed  as  it  is  above, 
is  valid,  but  we  cannot  admit  that  a  disposi- 
tion of  the  land  under  the  entire  water  front 
of  our  actually  navigable  streams,  bays,  and 
harbors,  on  terms  less  favorable  to  the  pub- 
lic, would  be  so. 

In  interpreting  this  statute  we  do  not  think 
we  have  given  any  effect  to  the  preaml)le 
that  the  purview  of  the  act  does  not  itself 
sustain  (Potter's  Dwarr.  Stat.  267-269)  ;  or 
have  ignored  or  treated  as  surplusage  any  of 
the  words  of  the  statute,  nor  given  too  much 
force  to  any  of  them  and  thereby  given  the 
law  a  meaning  different  from  the  intent 
shown  by  it  as  "a  whole ;  and  the  intent  and 
purpose  which  we  have  ascribed  to  the  law- 
makers is  founded  upon  the  meaning  of  the 
words  of  the  act  considered  as  a  whole  and 
with  reference  lo  its  subject-matter.  So  con- 
sidered, the  act,  in  our  judgment,  does  not 
import  a  broader  meaning  or  different  intent 
than  we  have  given  it.  Potter's  Dwarr. 
Stat.  175-194,  and  notes. 

The  decisions  on  the  Massachusetts  Colon- 
ial Ordinance  are  worthy  of  consideration  in 
this  connection.  The  ordinance  as  adopted 
in  the  year  1641  was:  "Every  inhabitant 
that  is  an  householder  shall  have  free  fishing 
and  fowling  in  any  great  ponds  and  baycs, 
coves  and  rivers,  so  farre  as  the  sea  ebbes  and 
flowes  within  the  precincts  of  the  towne where 
they  dwell,  unless  the  free  men  of  the  same 
towne  or  the  general  court  have  otherwise 
appropriated  them;  provided  that  tliis  shall 
not  be  extended  to  give  leave  to  any  man  to 
come  upon  others'  propertie  without  there 
leave. "  In  1647  it  was  amended  thus :  **  The 
which  clearly  to  determine ;  It  is  declared 
that  in  all  creeks,  coves  and  other  places 
about  and  upon  salt  water,  where  the  sea  ebbes 
and  flowes,  the  proprietor  of  the  land  adjoin- 
ing shall  have  propertie  to  the  low- water 
mark,  where  the  sea  doth  not  ebbe  above  a 
hundred  rods  and  not  more  wheresoever  it 
ebbes  further ;  provided,  that  such  proprietor 
shall  not  by  this  libertie  have  power  to  stop 
or  hinder  the  passage  of  boats  or  other  vessels, 
in  or  through  any  sea,  creeks  or  coves,  to 
other  men*s  houses  or  lands.  **  Vids  note  to 
Ccmi.  V.  Bozbury,  9  Gray,  466 ;  Com.  v.  Al- 

fer,  7  Cush.  67.  In  Com,  v.  C/uirlestown,  1 
Mck.  180,  an  indictment  for  a  nuisance  in 
not  repairing  bridges  which  the  court  of  ses- 
sions had  established  over  a  navigable  stream, 
the  opinion  (pp.  183,  184)  having  observed 
that  the  government  to  encourage  the  build- 
ing of  wharves,  quays,  and  piers,  and  to 
prevent  disputes  and  litigation,  transferred 
its  property  in  the  shore  of  all  creeks,  coves, 
and  other  places  upon  the  salt  water,  where 
the  sea  ebbs  and  flows,  says :  •*  Those  who 
thus  acquired  the  property  of  the  shore  were 
restricted  from  such  a  use  of  it  as  would  im- 
pair the  public  right  of  parsing  over  the 
water,  in  boats  or  other  vessels,  throueh  any 
sea,  creeks,  or  coves,  to  other  men  *s  houses 
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or  lands,  by  which  it  was  Intended  to  reserve 
a  free  passage  over  the  water  in  such  places, 
in  the  same  manner  as  it  existed  before  the 
public  property  in  the  shore  was  transferred. 
I'he  Ordinance  of  1641  has  therefore  made  no 
alterations  in  the  use  of  places  therein  de« 
scribed  while  they  are  covered  with  water, 
and  they  remain  free  for  all  the  citizens  of 
the  commonwealth ;  so  that  even  the  pro- 
prietor of  the  flats  cannot  lawfully  erect  any- 
thing upon  them  which  will  obstruct  or  hin- 
der such  passage,  though  he  may  build 
wharves  extending  towards  the  sea  to  the 
distance  of  one  hundred  rods,  provided  he  do 
not  thereby  straiten  or  interrupt  the  passage 
over  the  water  in  such  manner  as  to  consti- 
tute a  public  nuisance."  The  case  of  Cam. 
V.  Alger,  7  Cush.  53,  cited  svpra,  is  one 
where  the  defendant  was  in  1849,  and  bad 
been  for  more  than  thirty  years,  a  riparian 
owner  fronting  on  the  harbor  of  Boston.  In 
1887  a  statute  relating  to  encroachments  upon 
such  harbor  was  passed  the  first  and  second 
sections  of  which  established  a  line  desig- 
nated by  local  objects.  The  third  section  en- 
acted that  no  wharf,  pier,  building,  or  in- 
cumbrance of  any  kind  shall  ever  be  extended 
beyond  such  line  into  or  over  the  tide  water 
in  the  harbor ;  and,  the  fourth,  that  no  person 
shall  enlarge  or  extend  any  such  structure, 
which  is  not  erected  on  the  inner  side  of  said 
line,  further  towards  such  line  than  such 
structure  now  stands,  or  tiian  the  same  right 
might  have  been  lawfully  enlarged  or  extend- 
ed before  the  passage  of  this  act,  without 
leave  first  obtained  from  the  legislature :  and, 
the  fifth  section,  that  no  person  shall  in  any 
other  part  of  the  harbor  belonging  to  the  com- 
mon wealth,  erect  or  cause  to  be  erected  any 
wharf  or  pier,  or  begin  to  erect  any  wharf  or 
pier  therein,  or  place  any  stone,  wood,  or 
other  materials  in  said  harbor,  or  dig  down  or 
remove  any  of  the  land  covered  with  water  at 
low  tide,  with  intent  to  erect  any  whurf  or 
pier  therein,  or  to  enlarge  or  extend  any 
wharf  or  pier  now  erected ;  provided,  however, 
that  nothing  herein  contained  shall  be  con- 
strued to  restrain  or  control  the  lawful  rights 
of  the  owners  of  any  lands  or  flats  in  said 
harbor.  The  sixth  section  made  any  violation 
of  the  act  a  misdemeanor,  punishable  by  fine, 
and  provided  for  the  removal  of  any  such  of- 
fending structure  as  a  nuisance.  Acts  of  1840, 
1841,  and  1847  provided  for  changes  in  the 
line,  the  Acts  of  1840  and  1847  containing 
similar  provisions  to  those  of  sections  8,  4,  5, 
and  6  of  the  Act  of  1887,  except  that  they 
omitted  the  proviso  to  the  fifth  section.  Al- 
ger  was  indicted  under  the  Act  of  1847.  In 
1848  he  hegAu  to  build  a  wharf  on  his  flats, 
and  constructed  the  northerly  wall  thereof 
from  his  upland  nearly  to  the  channel  and 
then  filled  in  and  constructed  the  wharf,  but 
did  not  complete  it  until  the  line  had  been  es- 
tablished pursuant  to  the  Act  of  1847 ;  after 
which  he  built  a  triangular  pier*,  complained 
of  in  the  indictment,  which  pier  forms  part 
of  the  wharf  as  originally  commenced  by 
him.  This  pier  was  beyond  the  line  of  18-17, 
but  on  defendant's  flats,  and  not  one  hundred 
rods  from  the  upland,  nor  below  low- water 
mark,  was  no  injury  to  navigation,  and  ^as 
not  so  far  beyond  the  commissioners'  line» 
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or  80  near  the  channel  as  the  northerly  wall 
of  the  wharfs  was  built  in  1848.  There  was 
Terdict  of  guilty,  and  the  supreme  court  of 
Massachusetts  in  affirming  the  same  passed 
Qpon  the  nature  and  effect  of  the  colonial  or- 
dinance, and  the  question  of  the  invalidity 
of  the  Statute  of  1847  as  impairing  the  rights 
Tested  by  such  ordinance  in  riparian  pro- 
prietors. As  to  the  ordinance  it  was  held 
that  it  vested  in  the  riparian  owner  the  fee 
of  the  fiats  as  land,  and  not  as  an  incorporeal 
hereditament ;  and  the  further  views  on  this 
point  are  best  explained  by  the  following 
extracts  from  the  opinion :  **  Again  the  con- 
struction which  has  been  put  upon  this  act 
in  all  the  judicial  decisions  which  have  been 
made  upon  it,  .  .  .  has  been  that  not- 
withstandinflf  the  act  vests  a  fee  in  the  soil 
in  the  riparian  proprietor,  analagous  to  the 
ftu  pritatumt  or  right  of  property,  which  at 
the  common  law  the  crown  could  ^rant  to  a 
subject,  yet  that  the  land  between  high  water 
and  low  water,  until  it  was  inclosed,  built 
upon,  or  so  occupied  bv  the  riparian  propri- 
etor, so  far  partook  of  its  original  character, 
that  whilst  covered  by  the  tide  water  the 
public  and  all  persons  might  lawfully  use 
it.  might  sail  over  it,  anchor  upon  it,  fish 
upon  it,  and  by  so  doing  no  person  should 
be  held  to  commit  a  trespass,  or  disseise  the 
owner,  or  take  adverse  possession.  The  pub- 
lic used  only  a  common  right,  by  so  using 
these  lands  when  covered  with  tide  water. 
.  .  .  Looking  at  the  terms  of  this  law, 
and  the  purposes  for  which  it  was  intended, 
tlic  object  seems  to  have  been  to  secure  to 
riparian  proprietors  in  general,  without  spe- 
cial grant,  a  property  in  the  land,  with  full 
power  to  erect  such  wharves,  embankments 
and  warehouses  thereon,  as  would  be  usually 
required  for  purposes  of  commerce,  subordi- 
nate only  to  a  reasonable  use  of  the  same  by 
other  individual  riparian  proprietors  and 
the  public,  for  the  purposes  of  navigation, 
through  any  sea,  creeks  or  coves,  with  their 
boats  and  vessels."  As  to  the  Act  of  1847, 
the  decision  was  that  the  legislature  had 
power  to  establish  lines  in  the  harbor  beyond 
which  no  wharf  should  be  extended  or  main- 
tained, and  to  declare  any  wharf  extended  or 
maintained  beyond  such  lines  a  public  nui- 
sance ;  and  that  statutes  doing  this  take  away 
the  right  of  i)roprietors  of  fiats  in  the  harbor 
beyond  the  lines  to  build  wharves  therein, 
even  when  they  would  be  no  actual  injury 
to  navigation.  That  such  statutes  were  not 
unconstitutional  on  account  of  making  no 
provision  for  compensation  to  the  owner,  nor 
as  impairing  the  obligation  of  the  grant 
made  by  the  colonial  ordinance;  but  that 
such  statutes  could  not  affect  wharves  elected 
before  their  passage.  In  Cam,  v.  Tewksbnry, 
11  Met.  65,  it  was  held  that  a  statute,  which 
imposed  a  penalty  on  any  person  who  should 
take,  carry  away,  or  remove  any  stones. 
gravel,  or  sand  from  any  of  the  beaehes  in 
the  town  of  Chelsea,  was  passed  for  the  pur- 
pose of  protecting  the  harbor  of  Boston,  and 
extendea  as  well  to  the  owners  of  the  soil  as 
to  stran>?er8,  and  that  the  statute  did  not  con- 
stitute such  a  taking  of  private  property  and 
tppropriating  it  to  private  use,  within  the 
meaning  of  the  usual  constitutional  provision, 
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as  to  render  the  statute  void,  although  no 
compensation  to  the  owner  was  provided  for 
in  it.  Another  case  illustrating  the  effect 
of  this  colonial  ordinance  is  that  of  Weston 
V.  Sampson,  8  Cush.  847,  54  Am.  Dec.  764, 
decided  in  the  same  year,  yet  subsequently 
to  Com,  V.  Alger,  supra.  It  was  an  action 
of  trespass  qvare  dausum,  by  the  plaintiffs 
against  defendants,  who  went  in  their  boat 
upon  plaintiffs*  fiats,  between  high  and  low 
water  mark,  and  within  one  hundred  rods  of 
the  shore,  and  there  at  low  water  dug  clams 
and  carried  tliem  away  in  their  boat.  It  was 
held  that  the  common- law  right  of  fishing 
extended  to  shell  fish  as  well  those  em- 
bedded in  the  soil,  as  those  which  lie  on  the 
surface.  That  this  right  of  fishing  extended 
to  the  people  of  Massachusetts,  and  has  not 
been  taken  away  by  the  colonial  ordinance. 
That  though  under  it  the  riparian  owner  has 
an  interest  in  the  soil,  it  is  not  an  absolute 
and  unqualified  ownership ;  but  so  lon^  as 
flats  so  situated  are  left  open,  unoccupied  by 
a  wharf,  dock,  or  other  inclosure,  so  lon^ 
as  the  tide  ebbs  and  flows  over  them,  they  so 
far  retain  their  original  character  and  remain 
public.  .  .  .  That  the  rule  established 
by  usage  and  judicial  decision  has  been  that 
although  the  ordinance  transfers  the  fee  to  the 
riparian  owner,  yet  until  it  is  so  used,  built 
upon,  or  occupied  by  the  owner  as  to  exclude 
boats  and  vessels,  the  right  of  the  public  to 
use  it  is  not  taken  away,  but  that  whilst  open 
to  the  natural  ebb  and  flow  of  the  tide,  the 
public  may  use  it,  may  sail  over  it,  anchor 
ui)on  it,  fish  upon  it,  and  by  so  doin^  com- 
mit no  trespass  and  do  not  disseise  the 
owner."  Drake  v.  Curtis,  1  Cush.  413.  In 
Lakeman  v.  Bumham,  7  Gray,  437,  the  ac- 
tion was  in  tort  for  breaking  and  entering 
the  plaintiff's  close  and  taking  clams,  and 
there  was  verdict  for  defendant,  who  pleaded 
the  right  of  free  fish'.ng  to  all  the  citizens  of 
the  commonwealth.  The  decision  sust^^ined 
the  verdict.  A  part  of  the  testimony  in  this 
case  was  that  for  sixty-two  years  plaintiff, 
or  his  father  before  him,  had  claimed  the  ex- 
clusive right  to  dicr  clams  on  that  part  of  the 
beach,  including  the  premises,  and  had  been 
in  the  habit  every  year  of  selling  rights  to 
other  persons  to  do  so,  and  had  always  driven 
away  persons  who  came  to  dig  without  their 
leave,  and  had  often  prosecuted  and  recovered 
judgment  against  them  before  a  justice  of  the 
peace ;  and  that  for  more  than  twenty  years 
plaintiff  had  taken  pains  to  cultivate  clams 
on  these  fiats  by  transplanting  and  propagat- 
ing them  ;  and  that  before  the  publication  of 
1854  of  the  decision  in  Weston  v.  Sampson,  no 
one  ever  claimed  a  right  to  dig  clams  on 
these  fiats,  and  that  since  that  time  plaintiff 
had  gone  with  a  number  of  men  and  dug  a 
ditch  around  the  flats  where  he  had  planted 
clams  and  put  down  stakes,  but  they  were 
pulled  up  bv  persons  who  came  to  dig.  Proc- 
t<yr  V.  WelU,  103  Mass.  216.  In  Packard  v. 
Ryder,  144  Mass.  440,  59  Am.  Rep.  101, 
the  decision  was  that  a  person  may,  from  a 
boat,  enter  upon  and  walk  alon^  the  unen- 
closed flats  of  another,  between  high  and  low 
water  mark,  and  within  one  hundred  yards 
of  the  upland  for  the  purpose  of  fishing  in 
the  sea,  and  may  so  fish  while  on  such  fiats. 
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Limited  as  Is  the  right  of  the  riparian 
proprietor  under  the  Massachusetts  ordi- 
nance, construed  as  it  has  been  in  the  light  of 
the  common  law  as  to  the  right  of  the  pub- 
lic in  navigable  waters  and  the  lands  there- 
under, still  we  think  there  is  a  manifest  dis- 
tinction between  that  grant  and  our  riparian 
act.  There  it  was  the  manifest  purpose  to 
grant  all  that  property  in  the  shore  that  could 
be  granted  not  inconsistent  with  the  right  of 
passage,  navigation  and  fishing  referreid  to. 
The  saving  of  the  public  rights  there  are  to 
be  found  in  the  declaration  as  to  free  fishing 
and  the  proviso  as  to  the  passage  of  boats  and 
vessels,  and  the  common-law  principles  above 
referred  to.  Here  the  right  of  the  public  is 
not  founded  on  a  mere  declaration,  an  excep- 
tion or  proviso,  or  saving  clause,  or  applica- 
tion of  the  designated  principles  of  law  to  a 
general  grant,  but  in  the  fact  tliat  the  bene- 
ficial right  granted  the  riparian  owner  is 
special  and  limited,  and  carefully  dellned, 
manifesting  the  legislative  intent  tbai  all 
that  is  not  clearlj  carried  by  it  should  re- 
main in  the  public;  and  to  this  residuum  of 
the  public  interest,  the  legal  title  held  by 
the  riparian  proprietor  is  as  much  subject  as 
it  would  be  if  it  remained  in  the  state, 
charged  with  the  same  beneficial  interest  in 
his  favor  which  has  been  given  to  him  by 
the  statute.  Granting  that  our  riparian  own- 
ers may  maintain  trespass  against  those  who 
diff  anH  carry  away  a  part  of  the  soil,  as  it 
was  held  in  Porter  v.  Sfuihan^  7  Gray,  435, 
that  the  Massachusetts  owner  could  where 
there  was  a  taking  of  ^  muscle- bed, "  it  must 
be  upon  the  theory  that  such  a  trespass  dam< 
«ges  or  impairs  the  right  to  make  improve 
ments  contemplated  by  the  statute.  £!xcept 
for  the  purpose  of  such  improvement,  he  has 
neitlier  under  the  statute  nor  independent  of 
it,  no  more  or  other  right  of  action  for,  or 
in  restraint  of,  such  a  taking  than  any  other 
citizen  has. 

The  Statute  of  June  7,  1887,  chap.  8826, 
pp.  280,  281,  pamphlet  laws  of  that  year, 
was  full  notice  to  the  appellees  of  the  policy 
-of  the  state  with  reference  to  the  phosphate 
-deposits  in  her  navigable  waters;  and  that 
no  one  was  to  be  permitted  to  take  them  ex- 
■cept  upon  the  terms  therein  prescribed.  The 
provision  of  the  first  section  of  this  statute  to 
the  effect  that  the  persons  named  in  it  should 
not  in  any  way  interfere  with  the  free  navi- 
gation of  the  navigable  streams  and  waters 
■ot  the  state,  or  the  private  rights  of  any 
-citizen  residing  upon  or  owning  the  lands 
upon  the  banks  of  said  navigable  rivers  and 
waters  of  the  state,  cannot  be  invoked  as 
recognizing  the  right  of  a  riparian  owner  to 
take  the  phosphates  in  such  waters.  He  had 
no  such  right,  nor  does  this  act,  taken  as  a 
whole,  recognize  any  such  ri^ht  as  existing 
in  him.  The  subsequent  legislation  on  this 
subject,  in  1891,  Rev.  Stat.,  chap.  4043,  pp. 
^81-983;  Acts  of  1891,  pp.  74-77  as  held  by 
us  in  SUxte  v.  PItogphate  Comrs.  81  Fla.  558, 
-clearly  asserts  the  risht  of  the  state  to  these 
deposits  as  against  the  riparian  owner;  yet 
there  is  no  ground  for  saying  that  our  opin- 
ion tliere  pretends  to  decide  anything  as  to 
the  controversy  between  the  state  and  the  ri- 
parian owner  as  to  ihe  ownership  of  such 
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phosphates.  Parties  taking  phosphates  dar- 
ing the  operation  of  either  of  such  acts  should 
pay  for  them  at  the  prices  fixed  therein. 

Tlie  oyster  legislation  of  the  years  1881» 
18a5,  and  1887.  to  be  found  in  sections  468 
to  478,  Rev.  Stat.,  g§  2447,  2771,  is  not  an- 
tagonistic to  these  conclusions.  The  sole  ex- 
tent to  which  it  recognizes  an  exclusive  bene- 
ficial ownership  or  right  of  use  in  submerged 
lands  under  public  waters  in  the  riparian 
proprietor  is  **  erecting  wharves,  warehouses, 
or  other  permanent  improvements  thereon;" 
and  the  natural  construction  to  be  given  this 
general  language,  which  is  to  be  found  in 
section  471,  is  that  it  was  intended  as  refer- 
ring to  and  meant  to  preserve  the  rights  con- 
ferred by  the  riparian  act  as  therein  defined. 
This  section  as  it  now  stands  was  passed  in 
the  year  1887  as  an  amendment  and  substi  tute 
for  a  section  of  the  Act  of  1881,  which  orig- 
inal section  was  to  the  effect  that  the  Act  of 
1881  should  give  no  exclusive  right  or  priv- 
ilege to  plant  oysters  in  front  of  land ^ then 
owned  by  another  person  and  fronting  on  any 
of  the  waters  of  the  state,  without  the  consent 
of  the  owner  of  such  land,  and  that  the  ex- 
clusive privilege  conferred  by  the  operation 
of  the  act  should  not  extend  beyond  the  pur- 
chase or  entry  and  occupation  of  the  land  in 
front  of  which  any  such  ayster  bed  may  have 
been  located.  Outside  of  the  use  of  the 
words  ^  bays  and  harbors'*  in  the  amendatory 
section,  .there  is  practically  no  difference  in 
the  two  sections.  Each  was  intended  to  pre- 
serve riparian  rights  under  the  Act  of  1856* 
and  nothing  more.  The  later  or  amendatory 
section  is  more  specific  in  its  language,  but 
not  more  effectual.  As  against  all  other 
rights,  the  right  to  plant  in  front  of  private 
riparian  lands  is  as  exclusive  against  the 
owner  as  against  any  one  else,  and  as  fully 
protected  by  the  penal  clauses  of  the  statute, 
it  may  also  be  remarked  here  that  it  is  cl^-ar 
from  section  470  that  the  location  of  stakes 
and  buoys  to  mark  the  bods,  and  the  act  of 
planting  of  oysters  itself,  were  regarded  by 
the  law-making  power  as  not  being  a  trespass 
upon  the  riparian  owner's  rights,  or  an  in- 
terference with  them  if  they  did  not  actually 
disturb  his  making  improvements  under  the 
riparian  act,  and,  m  our  judgment,  so  long 
as  he  forbears  to  thus  improve,  he  has  no 
ground  for  complaining,  and  is  not  en- 
croached upon  or  injured;  although  he  will 
not,  as  against  the  ouster  planter,  estop  him- 
self to  improve  at  his  pleasure  except  by  his 
own  consent  duly  and  clearly  given.  There 
is,  moreover,  in  the  act  regulating  the  de- 
posit of  materials  in  tide  waters  (Rev.  Stat. 
§  936)  no  recognition  of  any  greater  ri^ht  in 
the  riparian  owner  than  we  have  conceded  to 
him. 

We  find  in  the  opinions  of  our  own  court 
outside  of  one  or  two  general  expressions 
nothing  that  can  be  regarded  as  hostile  to  the 
conclusion  we  have  reached,  and  certainly 
nothing  that  in  view  of  the  factT  of  these 
cases  can  be  taken  as  committing  \,he  court, 
as  then  constituted,  to  a  contrary  view.  It 
is  moreover  a  fact  that  in  some  of  the  opin- 
ions there  are  expressions  which  indicate  a 
tendency  to  tlie  views  we  have  announced, 
as  in  lUvoM  y.  JS(dary,  where  it  is  said  that 
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the  interest  of  the  state  which  passed  under 
the  riparian  act  was  **  subject  to  the  trust  that 
it  was  to  be  used  for  the  purposes  of  commerce 
and  stated  in  the  statute ;''  and  in  Apalaehtcola 
O,  C.  db  F.  Oo.Gcue.vfheiQ  it  was  said  by  Judge 
Maxwell  that  ''if  used  at  all  it  must  be  used 
for  the  benefit  of  commerce  in  the  erection  of 
wharves,  warehouses  and  other  buildings. 
And  when  it  is  said  in  Eivas  y.  Salary,  that 
the  right  to  build  wharves  **  was  an  incident 
to  the  proprietorship,"  the  meaning  of  the 
court  was  that  the  right  to  build  appertained 
to  the  ownership  of  the  part  of  the  submerged 
land  on  which  it  mi  j^bt  be  proposed  to  buud, 
and  could  not  exist  independent  of  that  own- 
ership, or  in  the  owner  of  the  hiji^hland,  or 
of  any  other  part  of  the  submerged  laud ;  but 
it  was  not  meant  that  this  use  of  the  sub- 
merged land  was  not  the  use  to  which  the 
statute  had  limited  the  ownership  of  the  land 
granted,  so  long  as  it  remained  submerged. 
It  was  never  intended  that  these  submerged 
lands  should  be  used  for  the  erection  of  ho- 
tels, or  opera  houses,  or  mere  stores  of  trade, 
nor  in  any  other  way  that  might  be  desig- 
nated, but  only  that  they,  while  in  their  nat- 
ural state,  should  be  used  in  the  manner 
specially  defined  by  the  statute.  No  warrant 
or  authority  for  any  other  use  is  to  be  found 
in  the  act,  and  the  view  that  any  other  use 
is  permissible  is  entirely  irreconcilable  with 
the  rule  controlling  in  all  cases  of  public 
irrants,  that  the  public  cannot  be » held  to 
have  parted  with  any  right  that  is  not  ex- 
pressly granted,  or  of  which  a  grant  is  clearly 
implied. 

;  The  facts  of  this  case,  in  that  the  riparian 
owner  is  taking  phosphate  in  front  of  its  own 
lands,  render  entirely  unnecessary  any  de- 
cision of  the  qaestion  which  might  arise  if 
permission  had  been  given  under  the  Phos- 
phate Act  of  1891,  to  one  not  a  riparian 
owner,  and  the  owner  claiming  the  benefit 
of  the  riparian  act  was  opposing  the  former's 
exercise  of  the  right  in  front  of  his  lands. 
Here  tne  riparian  owner  is  not  exercising  any 
right  given  him  by  the  riparian  statute,  but 
is  doing  what  he  is  not  permitted  to  do  with- 
out the  consent  of  the  state,  and  is  moreover 
refusing  to  comply  with  the  terms  prescribed 
by  the  stato  as  a  condition  precedent  to  his 
doing  it. 

As  to  the  contention  that  the  lands  of  ap- 
pellee do  not  extend  to  ** low- water  mark," 
and  hence  are  not  within  the  beneficial  pur- 
poses of  the  statute,  our  conclusion,  without 
further  defining  the  last  clause  of  the  second 
section  of  the  Riparian  Act  is  that  these 
lands  are  dry  lands  lying  on  the  bank  of  the 
usual  bed  of  the  navigable  waters  of  the 
stream  washed  by  the  flow  of  its  waters  at  their 
ordinary  scas-e  and  extending  down  to  such 
waters  at  sucli  stage,  and  that  the  company  is 
within  the  statute  at  least  as  to  all  such  lands 
of  which  there  was  private  ownership  at  the 
time  of  the  approval  of  the  riparian  statute. 

Tha  y iew  we  have  taken  of  the  case  relieves 
us  from  settling  what  is  meant  by  the  term 
^channel,"  as  used  in  the  riparian  act,  and 
from  nying  whether  or  not  the  statute  ex- 
tends its  benefits  simpler  to  those  who  were 
riparian  owners  when  it  became  a  law,  or 
also  includes  those  who  have  subsequently 
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become  such  by  acquisition  from  the  state  or 
United  States  of  lands  bordering  on  navi- 
gable waters;  and  from  construing  the  term 
*^  low -water  mark"  used  in  the  second  section 
further  than  is  done  above. 

The  objection  that  the  supplemental  bill, 
which  is  brought  in  the  name  of  the  state 
suing  by  its  attorney-general,  as  was  the 
original  bill,  is  not  properly  brought  because 
of  certain  provisions  of  the  PhospLate  Act  of 
1891,  is  untenable.  That  act  gives  the  board 
of  phosphate  commissioners  the  control  and 
management  of  the  phosphate  interests  of  tiie 
state,  in  the  beds  of  her  navigable  waters, 
and  of  all  the  phosphate  therein  which  may 
be  dug,  mineo,  and  removed  therefrom,  lo 
the  extent  of  the  state's  interest,  and  also, 
inter  alia,  authorizes  the  board  to  institute 
all  suits  and  le^al  proceedings  in  the  nama 
of  the  state,  which  may  be  necessary  to  pro- 
tect the  rights  and  interests  of  the  state  and 
to  enforce  the  collection  of  all  moneys  due, 
or  which  may  become  due  to  it  on  account 
of  phosphate  dug.  mined,  or  removed  from 
her  navigable  waters,  giving  them  authority 
to  employ  counsel  at  such  reasonable  com- 
pensation as  in  their  opinion  is  rij^ht  and 
proper.  Conceding,  for  the  purposes  of  this 
case,  that  its  further  enforcement  became 
subject  to  the  discretion  of  the  board  upon 
their  appointment  under  the  Act  of  1891,  we 
fail  to  see  anything  in  the  act  requiring  an 
affirmative  showing  that  it  is  continued  with 
their  consent,  or  according  to  their  will,  or 
rendering  its  form  improper  even  as  an  or i sp- 
inal proceeding  by  them.  It  is  the  state's 
suit,  brought  originally  by  her  attorney- 
general,  and  the  record  affirmatively  shows 
that  he  and  his  associate  counsel  have  been 
assisted  in  its  practical  procedure  by  Uie  in- 
spector of  phosphates,  an  appointee  of  tlie 
board,  and  its  ^  executive  officer. "  We  more- 
over do  not  think  the  supplemental  bill  in- 
troduces a  new  subject-matter  of  suit,  but 
merely  the  continuation  of  the  same  trespass* 
ing  since  the  commencement  of  the  suit,  in 
the  bed  of  Black  creek. 

Ths  decree  wiU  he  reversed^  and  the  cause  re* 
manded  for  proceedin^fM  not  iiicoimuteiU  with 
this  opinion. 

Mabrjf  J.,  dissenting: 

There  are  views  expreb^ed  In  the  opinion 
of  the  court  prepared  by  the  chief  justice  in 
construing  the  Riparian  Act  of  1866  in  which 
I  am  unable  to  concur.  The  theory  of  con- 
struction as  applied  to  the  act  does  not  seem 
to  me  to  be  the  correct  one.  That  this  act  is 
valid  is  conceded.  It  has  been  recognized  as 
valid  in  several  decisions  of  this  court,  and  in 
one— i&'fXM  y.  Salary,  18  Fla.  123— it  has  to 
some  extent  been  construed  on  a  state  of  facts 
making  a  construction  proper.  Conceding 
that  the  respondent,  the  Black  River  Phos- 
phate Company,  is  entitled  to  the  benefit  of 
this  act,  that  is,  that  its  proprietorship  of 
lands  bordering  on  Black  river,  a  navigable 
tide- water  stream,  brings  it  within  the  bene- 
fits of  the  act,  a  consideration  of  the  act  be* 
comes  proper. 

It  is  unouestionably  true  that  the  fcrvnt 
should  receive  a  strict  construction  as  against 
the  grantees,  tnd  nothing  should  be  held  to 
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pass  from  the  state  that  is  not  clearly  within 
the  meaDing  and  terms  of  the  grant.  This 
is  the  general  rule  of  construction  applicable 
to  the  usual  grants  from  the  sovereign,  and 
the  nature  of  the  property  which  is  the  sub- 
ject of  the  grant  under  consideration,  as  will 
be  further  seen,  makes  the  rule  strictly  ap- 
plicable here.  That  the  state  of  Florida  in 
her  sovereign  capacity  was,  at  the  date  of 
the  Act  of  1856,  the  owner  of  the  lands  men- 
tioned in  the  act  is  beyond  question.  Judge 
Wcstcott  says  in  Sullivan  v.  Moreno,  19  Fla. 
200:  "Anterior  to  the  Act  of  1856,  chapter 
791,  Laws  of  this  state,  the  title  to  the  soil 
of  navigable  tide  waters  to  the  line  of  ordi- 
nary high  tides  was  in  the  state  of  Florida, 
subject  to  the  powers  of  congress  in  the^matter 
of  regulating  commerce  under  the  Constitu- 
tion of  the  United  States.  This,  as  a  le^al 
proposition,  has  been  admitted  as  settled 
since  the  case  of  PoUard  v.  Hagan,  44  U.  S. 
8  How.  212,  11  L.  ed.  565.  This  title,  it  is 
admitted,  as  shown  by  ample  authority,  is 
not  held  by  the  same  character  of  tenure  that 
the  state  holds  her  ownership  in  the  lands 
that  constitute  a  part  of  the  public  domain, 
but  it  is  held  in  trust  for  certain  public 
purposes.  These  public  purposes  or  uses  for 
which  the  land  covered  by  water  and  the 
shores  bounding  the  same,  are  held,  so  far 
as  I  can  ascertain  from  the  decisions  of  the 
courts,  grow  out  of  the  use  of  the  water. 
These  public  rights  are  mentioned  as  relating 
to  commerce  and  the  rights  of  navigation, 
fishing,  and  bathing,  and  they  appertain  to 
the  water  and  belong  to  the  public  generally 
without  discrimination.  The  title  to  the 
shores  and  beds  of  navigable  waters,  being 
held  in  trust  for  the  public  uses  mentioned, 
is  subservient  to  and  subordinate  to  such 
uses.  The  legislature  cannot  destroy  or  take 
away  such  rights  by  simply  divesting  the 
state  of  the  legal  title  to  the  lands  covered 
by  water.  They  would  still  exist  as  long 
as  the  water  of  the  navigable  stream  re- 
mained. While  it  is  true  that  the  title  to 
the  shores  and  beds  of  navigable  waters, 
whether  held  by  the  state,  or  an  individual 
citizen,  is  subservient  to  and  subordinate  to 
the  public  richts  of  commerce,  navigation, 
and  fishing,  the  authorities  also  sustain  the 
view  that  the  state  in  her  sovereign  capacity 
can  vest  in  the  citizen  absolute  ownership  of 

Earcels  of  such  trust  property,  and  authorize 
im  to  that  extent  to  replace  the  jus  publicum, 
when  the  parcels  can  be  granted  without 
detriment  to  the  (public  interest  in  the  waters 
and  lands  remaining.  The  cases  of  Hbboken 
v.  Pennsylvania  R  Go.  124  U.  8.  656,  81  L. 
ed.  543,  and  Illinois  Cent.  B.  Go.  v.  Illinois, 
146  U.  8.  387,  86  L.  ed.  1018,  are  decisions 
bearing  on  this  point.  This  reference  is  not 
made  in  support  of  the  validity  of  the  grant 
under  consiaeration,  for,  as  already  stated, 
that  is  conceded,  but  for  the  purposes  of 
stating  all  the  existing  conditions  of  the 
state's  title  at  the  time  of  the  grant. 

The  title  of  the  act  is  to  benent  commerce. 
The  inducements  for  the  grant,  or  the  ends 
to  be  accomplished  by  it,  are  expressed  in 
the  preamble  to  the  act,  and  they  are  as 
follows:  ** Whereas  it  is  for  the  benefit  of 
commerce  that  wharves  be  built  and  ware- 
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houses  erected  for  facilitating  the  landing 
and  storage  of  ^oods ;  and  whereas  the  state 
being  the  proprietor  of  all  submerged  lands 
and  water  privileges  within  its  boundaries, 
which  prevents  the  riparian  owners  from 
improving  their  water  lots:  therefore"  for 
these  considerations  the  grant  is  made.  Giv- 
ing due  consideration  to  all  the  language  we 
find  in  this  act,  as  we  must  do,  it  seems  to 
me  that  the  legislature  had  two  ends  in  view 
as  an  inducement  to  the  grant.  These  ends 
are  clearly  expressed  to  be  the  constructioa 
of  wharves  and  warehouses  to  facilitate  the 
landing  and  storage  of  goods,  and  to  encour- 
age riparian  owners  in  improving;  their  water 
lots.  The  one  is  as  much  within  the  legis- 
lative contemplation  as  the  other.  How 
these  ends  are  to  be  accomplished,  or  the 
improvements  are  to  be  made,  will  further 
appear  upon  a  consideration  of  the  terms  of 
the  grant  itself.  The  language  of  the  grant- 
ing part  of  the  act  contained  in  the  first 
section  is  exceedingly  broad  and  indicates 
of  itself  no  purpose  on  the  part  of  the  leg- 
islature to  impose  any  limitations  upon  the 
title  granted  otherwise  than  by  those  im- 
plied limitations  that  attach  to  such  a  grant 
on  account  of  the  trust  character  of  tbe 
land  granted.  The  granting  terms  are  that 
the  people  of  the  state  ** divest  themselves 
of  all  right,  title,  and  interest"  to  the  lands 
mentioned,  **  as  far  as  to  the  edge  of  the 
channel,  and  hereby  vest  the  full  title  to  the 
same"  in  the  riparian  proprietors  named.  So 
far  there  can  oe  no  reasonable  ground  for 
the  contention  that  there  is  anything  in  the 
granting  language  itself  to  indicate  a  purpose 
to  limit  the  title  granted,  or  even  the  uses 
of  the  land,  the  title  to  which  is  vested  in 
the  riparian  proprietors.  The  state  held  the 
lands  grantea,  however,  in  trust  for  the  pub- 
lic purposes  of  commerce  and  the  right  of 
navigation  and  fishing  in  the  waters  covered 
by  the  lands,  and  these  rights,  so  long  as  the 
water  remains,  are  superior  to  the  "title  to 
the  lands  thus  granted.  The  broad  grant  of 
the,  full  title  given  by  the  language  of  the 
act  referred  to  above,  if  nothing  more  was 
said,  would  then  be  subject  to  limitations, 
but  they  would  be  such  as  are  implied  from 
the  nature  of  the  estate  granted,  and  which 
must  not  be  disregarded  in  construing  the 
statute.  These  implied  limitations  are  re- 
ferred to  in  this  connection  in  order  that  they 
may  never  be  lost  sight  of  in  construing  the 
language  of  this  grant.  Down  to  the  lan- 
guage of  the  grant  above  quoted,  including 
the  granting  words,  there  is  nothinis:  to  show 
that  the  legislature  designed  to  limit  the 
grant  by  anything  in  the  granting  terms 
used,  and  unless  something  is  founof  in  the 
subsequent  part  of  the  act  to  have  this  effect, 
the  granting  words  must  have  their  proper 
and  legitimate  meaning  and  effect,  subject 
only  to  the  limitations,  whatever  IJiey  may 
be,  arising  out  of  the  trust  nature  of  the 
estate  granted. 

After  granting  or  vesting  the  full  title  in 
the  riparian  proprietors  as  above  stated,  and 
in  the  same  connection  with  the  granting 
words,  this  further  language  is  used :  **  Giv- 
ing them  the  full  right  "and  privilege  to 
build  wharves  into  streams  or  waters  of  the 
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bay  or  harbor  as  far  as  may  be  necessary  to 
effect  the  parposes  described,  and  to  fill  up 
from  the  shore,  bank,  or  beach  as  far  as  may 
be  desired,  not  obstructing  the  channel,  but 
leaving  full  space  for  the  reauirements  of 
commerce,  and  upon  lands  so  filled  in  to  erect 
warehouses  or  other  buildings."  The  right 
of  the  riparian  proprietor  to  prevent  en- 
croachments by  other  persons  upon  the  land 
granted,  by  bill  in  equity,  or  at  law,  and  to 
maintain  trespass  for  any  interference  with 
such  property,  and  the  confirmation  to  such 
proprietor  of  all  improvements  which  had 
been  made  before  the  passage  of  the  act  upon 
submerged  lands  for  the  purposes  therein 
mentioned,  are  also  provided  for  in  the  act. 
As  to  this  provision  it  cannot  of  course  be 
contended  that  because  a  remedy  is  given  to 
prevent  encroachments  upon,  and  interference 
with,  the  land  granted,  this  will  operate  as 
a  limitation  upon  the  grant  itself.  The 
natural  inference  from  this  language  is,  that 
the  legislature  not  only  conveyed  the  title, 
but  provided  a  remedy  to  protect  it. 

Does  the  above- quoted    language  of  the 
grant  limit  of  itself  either  the  title  or  use 
of  the  land   already   granted?    The  vesting 
of  the  legal  title  to  the  lands  covered  by 
water  in  an  individual,  as  has  been  stated, 
would  not  alone  authorize  him  to  replace  the 
water,  or  do  anything  else  in  the  water  that 
did  not  belong  of  right  to  each  individual 
of  the  community.     The  state's  title  was 
held  in  trust  and  subordinate  to  the  public 
rights  in  the  water,  which  we  have  seen  are 
rights  of  commerce,  navigation,  and  fishing, 
and  the  bare  transfer  of  the  legal  title  to  the 
citizen   would  still  leave  him  powerless  to 
invade  the  navifirable  waters  covering  his  land 
in  such  a  way  as  to  impair  the  rights  of  the 
public.  To  do  this  he  would  have  to  have  leg- 
islative authority,  and  to  the  extent  that  the 
legislature  has  power  to  replace  the  jus  pub- 
Ucum,  it  may  be  conferred  upon  the  citizen. 
It  would  then  seem  that  the  quoted  language 
above,  and  referred  to  as  limiting  the  use  of 
the  land  granted,  giving  the  grantees  full 
right  and  privilege  to  construct  wharves  into 
the  water  and  to  fill  up  from  the  shore  as  far 
as   may   be    desired,    not   obstructing    the 
channel,  but  leaving  full  space  for  the  re- 
quirements of  commerce,  confers  additional 
rights  than  those  given  by  the  arrant  of  the 
title.     It  authorizes  the  grantee  of  the  legal 
title  to  invade  the  jui  puUicumy  even  to  the 
extent  of  converting  the  space  occupied  by 
water,  into  solid  ground,  and  upon  it  to  con- 
struct warehouses  and   other  buildings.     It 
seems  to  me  that  it  is  clear  that  this  language 
was  employed  to  confer  this  further  right  to 
build  wharves  and  fill  in  dirt  into  the  water, 
and  this  is  the  right  upon  which  it  operates. 
The  grant  of  one  right  coupled  with  a  grant 
of  another  and  different  right  is  not  limited 
by  the  latter.     But  is  it  correct  to  hold  that 
the  use  of  the  land  granted  is  limited  by  the 
language  giving  the  riparian  owner  the  priv- 
ileg:e  to  build  wharves  and  fill  in  into  the 
navigable  waters  mentioned  in  the  act?    To 
construe  this  language  as  a  limitation  upon 
the  title  vested  in  the  riparian  owner  or  his 
use  of  the  land  granted  to  him,  it  seems  to 
me,  would  be  to  admit  that,   without  this 
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language,  other  uses  of  the  lands  granted 
equally  as  destructive  of  the  jus  publicum  as 
those  ^iven  by  it  would  exist.  If  it  operates 
as  a  limitation  upon  other  uses  of  the  lands 
than  those  given,  then  such  uses  without  the 
limiting  terms  must  exist  upon  which  it  can 
operate.  But  it  la  certain,  I  think,  that  so 
far  as  the  right  to  fill  in,  and  thereby  com- 
pletely destroy  the  public  uses  in  the  water 
is  concerned,  the  riparian  proprietor  though 
vested  with  the  title  to  the  land  covered  by 
the  water,  in  the  absence  of  the  language 
giving  such  rig;ht,  would  not  have  it.  The 
grant  of  the  privilege  to  the  riparian  owner 
contained  in  the  language  under  considera- 
tion, was  something  m  addition  to  the  grant 
of  the  legal  title,  and  was  employed  by  the 
legislature  for  this  purpose.  So  that  view 
of  the  opinion  that  the  terms  of  the  statute 
other  than  those  vesting  the  title  were  put 
there  to  limit  and  qualify  the  rights  of  the 
riparian  owner  and  preserve  to  the  public 
every  right  not  clearly  expressed  bjr  them 
or  necessarily  implied  by  their  meaning,  is 
more  than  I  am  will ing  to  accept.  The  effect 
of  this  grant  was,  I  think,  to  vest  the  legal 
title  in  the  riparian  proprietors,  subject  to 
the  public  trusts  attached  to  such  a  title, 
coupled  with  the  privilege  of  building 
wharves  into  streams  or  waters  of  the  bay  oi 
harbor  as  far  as  ma^  be  necessary  to  effedi 
the  purposes  of  landing  and  storage  of  gooda 
and  also  to  fill  up  from  the  shore,  bank,  oi- 
beach  as  far  as  may  be  desired,  not  obstruct- 
ing the  channel,  but  leaving  full  space  foi: 
the  requirements  of  commerce.  The  title  in 
given  by  the  statute,  and  when  the  water  in 
replaced  by  the  improvements  authorized  by 
the  statute,  the  estate  is  absolute  and  relieved 
of  any  servitude  to  the  public.  It  is  true  in 
my  judgment  that  the  riparian  owner  has  no 
more  right  to  disturb  or  invade  the  water 
covering  his  land,  except  for  the  purposes 
mentioned  in  the  statute,  than  any  other  in- 
dividual of  the  community,  but  this  is  not 
because  the  legislature  has  limited  him  to 
such  rights  by  granting  to  him  the  privilege 
of  building  wharves  into  the  waters  of  nav- 
igable streams  and  filling  in  from  the  shore 
so  as  not  to  interfere  with  commerce.  It  re- 
sults from  the  nature  of  the  estate  which  he 
holds,  which,  as  above  stated,  so  long  as  the 
water  remains  over  it  is  subject  to  the  pub- 
lic uses  of  navigation,  fishing,  bathing,  etc. 
My  view  is,  that  under  the  Act  in  1856  alone 
the  state  is  in  no  condition  to  call  upon  a 
riparian  owner  to  account  for  phosphate 
taken  out  of  the  beds  of  navigable  streams 
out  to  the  ed^e  of  the  channel.  The  legal 
title  in  the  soil  covered  by  the  water  to  the 
edge  of  the  channel  is  undoubtedly  in  the 
riparian  owner,  and  however  limited  may 
be  his  legitimate  use  of  the  water,  or  the 
soil  thereof,  so  long  as  the  full  title  as  ex- 
pressed in  the  act  is  in  the  abutting  owner, 
the  state  is  without  a  proper  status  in  court, 
and  cannot  successfully  claim  tp  be  the  pro- 
prietor of  the  phosphate  which  is  a  part  of 
the  soil  in  the  bed  of  the  stream.  The  state 
might  on  proper  showing  enjoin  the  riparian 
owner  from  disturbing  the  public  rights  in 
the  water  in  the  way  or  for  purposes  not  au- 
thorized by  the  statute;  but  the  theory  of 
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the  state's  case  here  Is  that  the  riparian  owner 
shall  account  for  the  phosphate  taken  from 
the  entire  bed  of  the  stream  in  the  part  to 
the  edee  of  the  channel,  as  well  as  in  the 
channel.  We  have  held  in  the  case  of  State 
V.  P/iosphate  Oomrs,,  31  Pla.  558,  that  by  the 
Act  of  1891,  chapter  4043,  the  state  has  un- 
mistakably asserted  a  right  to  the  phosphate 
deposits  in  the  beds  of  navigable  streams  and 
waters  of  the  state,  even  as  against  the  ripa- 
rian owner.  I  believe  that  since  the  Act  of 
1891  the  state  can  demand  and  collect  even 
from  riparian  owners  the  tonnage  required 
by  that  act  for  the  privilege  of  digging  for 
phosphate  and  phosphutic  deposits  in  the  en- 
tire beds  of  navigable  streams.  I  do  not 
believe  the  state  would  have  such  right  under 
the  Act  of  1887,  chapter  8826.  This  is  an 
act  granting  to  H.  8.  Greeno  and  his  asso- 
ciates the  right  to  dig  and  remove  from  the 
beds  of  the  navigable  streams  and  waters  in 
the  state  for  a  certain  period  and  for  certain 
compensation,  the  phosphate  rocks  and  phoe- 
phatic  deposits  therein,  provided  they  shall 
not  in  any  way  interfere  with  the  free  navi- 
gation of  the  navigable  streams,  or  the  pri- 
vate ritrhts  of  any  citizen  residing  upon  or 
owning  the  lands  upon  the  banks  of  said 
streams  and  waters.  The  legislature  did  not, 
in  my  judgment,  intend  by  this  act  to  assert 


any  such  rights  to  the  phosphate  deposits  ii» 
the  beds  of  navigable  streams,  as  against  th» 
riparian  owner,  as  to  authorize  a  suit  for 
them,  and  the  proviso  in  the  first  section  of 
this  act  relieves  its  language  from  such  ef- 
fect, if  it  would  have  such  without  the  pro- 
viso. 

8o  long  as  the  land  granted  remains  sub- 
merged, the  trust  chaxacter  of  the  title 
attaches,  and  the  governmental  control  over 
it  is  not  lost.  In  the  exercise  of  such  control 
the  legislation  of  1891  over  the  beds  of  nav- 
igable streams  will,  I  think,  place  the  state 
in  the  position  to  demand  Ihe  tonnage  there 
prescribed  for  digging  in  the  beds  of  nav- 
igable streams  and  waters  in  this  state. 

My  view  of  the  case  calls  for  a  considera* 
tion  of  what  is  the  channel  of  Black  river, 
and  whether  or  not  the  appellee  dug  any 
phosphate  out  of  it  prior  to  the  'passage  of 
the  Act  of  1891,  and  also  whether  or  not  the 
state  has  any  status  in  this  case  by  filing  the 
supplemental  bill  demanding  an  account  for 
phosphate  dug  since  the  Act  of  1891  went 
into  effect,  but  I  do  not  deem  it  necessary  to 
go  into  these  questions.  The  opinion  doea 
not  undertake  to  deal  with  them,  and  no- 
difference  of  opinion  would  probably  exist 
in  reference  to  them. 


RHODE  ISLAND   SUPREME  COURT. 


BISSON,  POTTER  &  CO. 

V, 

Alpha  R.  HILL. 

08  B.  L  — .) 

The  return  of  money  received  on  a  eon- 
tract  of  Bale  induced  by  firand  ie  not  a 


oondition  precedent 'to  the  con 
ment  of  a  suit  in  replevin  for  the  property, 
but  the  court  can  require  plaintiff  to  repay  as  a 
oondition  of  relief  any  exoess  of  mooey  received 
over  the  damage  to  his  property  and  the  value- 
of  any  that  is  not  recovered. 

(February  2S,  1803.) 


Ncnx,— Necessity  of  retumino  consideration  be- 
fore bringlno  replevin  for  property  obtained  by 
fraudulent  purchase, 

SissoN  V.  Hill  is  far  in  advance  of  the  doctrine 
generally  maintained  on  this  question.  The  rule  is 
that  to  entitle  one  party  to  rescind  for  fraud  a  con- 
tract into  which  he  has  entered  he  must  return  or 
offer  to  return  all  he  has  received  under  the  con- 
tract. See  note  to  Tarkingi^n  v.  Purvis  (lod.)  9  L. 
R.  A.  607.  And  the  weight  of  authority  la  that  the 
contract  must  be  rescinded  before  replevin  will  lie 
which  makes  a  return  or  offer  to  return  a  condition 
precedent  to  the  bringing  of  the  action.  Parrish 
y.  Thurston,  87  Ind.  487;  Thompson  v.  Peck,  116 
Ind.  512;  Matteawan  Co.  v.  Bentley,  13  Barb.  641: 
"Weed  V.  Page,  7  Wis.  511;  Far  well  v.  Hanchett,  19 
111.  App.  630. 

The  rescission  must  be  made  by  an  offer  to  place 
the  wrongdoer  in  statu  quo  before  replevin  is 
maintained.    Cahn  v.  Reid,  18  Mo.  App.  115. 

Replevin  cannot  be  maintained  for  the  property 
nntil  after  an  offer  has  been  made  to  return  the 
note  given  for  the  purchase  price.  Moriarty  y. 
Stefferan,  89  HI.  528. 

The  party  defrauded  can  sue  for  a  recovery  of 
what  was  delivered  to  the  other  party  only  on  con- 
dition that  he  has  restored  or  offered  to  restore  all 
that  he  has  himself  received  under  the  contract. 
Vanliew  y.  Johnson,  4  Hun,  416. 

When  a  contract  under  which  chattels  have  been 
exchanged  proves  to  have  been  fraudulent  at 
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against  one  of  the  parties,  he  cannot  replevy  the 
chattel  parted  with  without  first  rescinding  the 
contract  by  tendering  back  to  the  other  party 
whatever  thing  of  value  he  received  in  the  ex*^ 
change.    Haase  v.  Mitchell,  68  Ind.  218. 

The  vendor  cannot  retain  the  consideration  he 
has  received  or  a  portion  of  it,  and  rescind  as  to  a 
portion  of  the  property  he  has  sold,  and  reoover 
that  portion  iaack.    Bowen  v.  Schuler,  41  Hi.  196. 

If  the  ground  of  the  action  is  simply  failure  of 
consideration,  the  note  must  be  returned  or  ad- 
Judged  to  be  void  before  the  action  can  be  brought. 
Oittings  y.  Carter,  49  Iowa,  S88w 

Replevin  is  strictly  an  action  at  law  in  which  the 
right  of  recovery  must  exist  at  the  time  the  action 
is  commenced.  It  cannot  be  created  by  bringing 
notes  into  court  as  in  equity  action  for  rescission 
and  offering  to  surrender  them  as  the  court  may 
direct.    Thompson  v.  Peck,  115  Ind.  61)8. 

The  reason  of  the  rule  is  that  the  plaintiff,  as  far 
as  it  is  in  his  power,  shall  put  defendant  in  stalu 
quo  by  restoring  or  revesting  his  former  property 
in  him  without  putting  him  to  an  action  to  recover 
it,  before  he  can  exercise  his  own  right  to  take 
back  the  property  sold  or  bring  an  action  for  it* 
Thayer  v.  Turner,  8  Met.  552. 

If  the  aflBdavit  is  made,  and  the  writ  of  replevin 
is  sued  out  before  the  consideration  is  tendered 
back,  the  suit  is  premature  although  the  tender  ia. 
made  before  the  writ  is  served.  Wilbur  v.  Ilood« 
16  Mich.  40, 98  Am.  Dec.  S08L 


^c"  also  22  I..  R.  A.  846;  25  L.  R.    A.  37;  29  L.  R.  A.  859;  39  L.  R.  A.  579. 
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PETITION  by  plaintiffs  for  a  new  trial  of 
an  action  brought  to  recover  possession  of 
certain  goods  alleged  to  have  been  fraudulent- 
ly obtained  from  them  by  defendant,  in  which 
judgment  had  been  rendered  in  defendant's 
favor.     Chranted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Dexter  B.  Potter  for  plaintiffs  in 
support  of  petition. 

Me$gn.  Charles  H*  Pajp^  and  Franklin 
P.  Owen  for  defendant,  contra. 

Haitesont  Oh,  J,^  delivered  the  opinion 
of  the  court : 

This  is  an  action  of  replevin  to  recover 
goods  which  the  plaintiffs  allege  that  de- 
fendants fraudulently  obtained  from  them 
under  the  guise  of  contracts  of  sale.  The 
only  goods  with  which  we  are  concerned  in 
the  present  inquiry  are  those  obtained  on  Sep- 
tember 25,  1891.  For  these  the  defendant 
paid  the  plaintiffs  $50  in  cash,  and  also  gave 
them  certain  notes.  The  plaintiffs  returned 
these  notes  to  defendant  before  bringing  the 
suit,  but  they  retained  the  money,  claiming 
at  the  trial  that  the  goods  replevied  were  less 
in  amount  than  the  goods  obtained  from  them 
by  $100.  The  court  below  instructed  the 
jury  that,  if  the  plaintiffs  elected  to  rescind 
the  contract  of  sale  of  September  25,  1891, 
they  sliould  have  returned  both  the  money 
and  the  notes  before  suit,  and  that,  having 
failed  to  return  the  money,  the^  could  not 
recover  the  goods.  The  plaintiffs  excepted 
to  this  instruction,  and  now  petition  for  a 
new  trial  on  the  ground  that  it  was  errone- 


ous. There  are  umlonljle.lly  numerous  cases 
which  support  the  instruclibn.  We  have  no 
disposition  to  find  fault  with  the  application 
of  the  rule  to  cases  of  executory  contracts  of 
sale,  in  which  a  party  seeks  to  rescind  the 
contract  on  the  g^round  of  the  failure  of  the 
other  to  fulfill  his  part  of  the  contract,  and 
which  it  is  said  in  Duval  v.  Mowry,  6  R.  L 
479,  487,  constitute  most  of  the  cases  in 
which  a  return  has  been  held  necessary  be- 
fore an  action  can  be  brought.  This  court, 
however,  has  never  been  disposed,  appar- 
ently, to  apply  the  rule,  anv  further  than 
may  be  necessary,  to  cases  of  the  avoidance 
of  contracts  on  the  ground  of  fraud.  In 
Ihital  V.  Mowry,  6  R.  I.  479,  485,  Chief 
Justice  Ames  remarks :  ''But  we  do  not  hold 
that  the  rigid  rule  of  tender  before  action, 
known  to  rescission  under  and  by  virtue  of 
a  contract,  applies  to  cases  of  the  avoidance 
of  a  contract  on  the  ground  of  fraud.  In  the 
former  case  the  pursuing  party  is  dealing 
with  one  presumed  to  be  honest,  and  can 
afford  to  wait ;  in  the  latter,  with  one  who 
has  defrauded  him  in  the  very  matter  of  the 
suit ;  and  he  should  be  delayed  by  no  useless 
ceremony  in  the  way  of  the  prompt  recaption 
of  his  goods,  or  of  the  service  of  his  writ  in 
a  suit  for  damages  for  the  tortious  conversion 
of  them.  Such  a  condition  to  a  remedy  in 
such  a  case  is  wholly  unknown  in  courts  of 
equitv,  where  cases  of  the  rescission  and 
cancellation  of  contracts  on  the  ground  of 
fraud  usually  come;  the  court  deeming  it 
quite  suflSoient  to  provide  that  justice  be 
done  to  the  injurious,  as  well  as  to  the  in- 


Tn  Warner  v.  YalUly,  18  R.  1. 483,  the  court  said: 
•7t  Is  easy  to  see  why  the  rule  ought  to  apply  in  re- 
plevin to  recover  the  Roods  sold  in  specie^  for  if  not 
applied  the  fraudulent  vendee  may  lose  what  the 
vendor  has  received  from  him  and  the  vendor  get 
joBtiee  without  doing  it." 

In  trover,  tt  was  held  necessary  to  return  the 
consideration  before  bringing  suit.  Kimball  v-.' 
CunDingbam,  4  Mass.  602, 8  A  m.  Dec.  280. 

The  vendor  must  return  aU  received.  Fisher  v. 
Oonant,  8  £.  D.  Smith.  109. 

The  tender  must  be  kept  good.  Stevens  v.  Hyde, 
88  Barb.  171. 

All  the  consideration  must  be  returned  although 
A  part  of  the  property  has  been  sold  to  bona  tide 
pnrcbaBers.    Wheaton  v.  Baker,  14  Barb.  584. 

The  role  that  the  consideration  received  must  be 
restored  before  suit  is  brought,  is  recognized  as  a 
general  one  in  several  cases  in  which  other  ques- 
tions were  under  discussion.  Oould  v.  Cayuga 
County  Nat.  Bank,  88  N.  Y.  76;  Pearsoll  v.  Cbapin, 
44  Pa.  9;  Ouckenbeimer  v.  Angevine,  81  N.  Y.  8B0. 

OonsideroHon  must  Juive  value, 

A  distinction,  however,  is  taken  between  consid- 
erations which  have  value  and  those  which  have 
none  in  determining  whether  or  not  a  return  is  a 
oondition  precedent  to  the  action. 

If  the  note  taken  is  of  any  value,  there  must  be 
a  tender  back  before  suit  is  brought.  Pangbom  v. 
Baemenapp,  74  Mich.  573. 

If  notes  of  a  third  person  have  been  received,  suit 
for  the  iTOods  cannot  be  maintained  without  a  re- 
turn or  offer  to  return  of  them,  but  if  nothing  is 
received  but  the  vendee's  own  notes,  such  return 
or  offer  is  not  necessary.  Royce  v.  Watrous,  7 
Daly.  87. 

But  if  the  thing  received  is  of  no  value,— as  a 
forged  nof«,— no  offer   to  return  is  necessary, 
fiaase  v.  Mitchell,  58  Ind.  218. 
21L.K.A. 


The  veodee^s  own  note,  not  negotiated,  is  not  of 
such  value  that  It  must  be  tendered  back  before 
bringing  trover.  It  is  sufficient  if  tendered  at  the 
trial.  Thurston  v.  Blanchard,  28  Pick.  18, 88  Anu 
Dec.  700. 

An  owner  of  goods  who  was  induced  by  fraud  to 
sell  them  and  accept  a  note  on  time  with  worthless 
securities  therefor,  may  replevy  them  without 
returning  the  note  and  securities,  if  the  purchaser 
cannot  be  found.    Manning  v.  Albee,  11  Allen,  620. 

Where  nothing  is  parted  with  by  the  fraudulent 
vendee  but  his  own  promissory  notes,  a  return,  or 
offer  to  return,  is  not  necessary  before  suit;  it  is 
sufficient  if  the  notes  are  produced  at  the  trial 
ready  for  cancellation.  Nichols  v.  Michael,  28  N. 
Y.  264. 

If  the  note  of  the  vendee  only  is  taken  in  pay- 
ment, it  need  not  be  restored  before  trial.  White 
V.  Dodds,  42  Barb.  661. 

The  fact  that  the  notes  given  for  the  purchase 
price  are  out  of  the  possession  of  the  vendor  at  the 
time  the  suit  is  brought  will  not  defeat  the  action 
if  they  were  given  only  by  the  vendee  and  are 
worthless.    Fraschieris  v.  Henriques,  86  Barb.  276. 

In  Nellis  v.  Bradley,  1  Sandf.  560.  it  was  held  that 
if  the  goods  were  fraudulently  obtained  and  the 
vendee  gave  his  own  bUl  for  the  price,  which  was 
protested  at  maturity,  the  vendor  could  tak(>  pos- 
session of  the  goods  if  he  oould  find  them,  without 
offering  to  return  the  bill. 

A  license  to  do  business  under  a  patent  right  in  a 
given  territory  within  a  given  time,  is  not  such  a 
thing  of  value  as  is  required  to  be  reconveyed 
before  the  replevin  suit  is  brought.  Poe  v.  btock- 
ton,  89  Mo.  App.  550. 

WortM€4)8  notes  must  be  returned. 

It  is  necessary  to  have  the  note  in  court  ready  for 
return  or  cancollation  notwithstanding  it  is  worth- 
loss.    And  the  majority  of  the  cases  where  the 
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jured  party,  by  Its  own  actioD.  ...  No 
good  reason  can  be  given  why,  when  courts 
of  law  deal  with  the  rescission  of  contracts 
on  the  ground  of  fraud,  they  should  not  do 
so,  so  far  as  the  nature  of  their  remedies  will 
permit,  upon  the  same  footing  with  courts 
of  equity."  And  see,  also,  Warner  v.  Val- 
lily,  13  K.  I.  483,  484,  in  which  the  court 
refused  to  apply  the  rule  to  an  action  of 
trover  in  a  case  in  which  the  vendor  had  re- 
ceived money  only  as  a  part  of  the  consid- 
eration. 

Two  reasons  have  been  stated  for  the  rule. 
One  is  the  protection  of  the  vendee.  With 
reference  to  this  it  may  be  said  tliat,  while 
the  substantial  rights  of  the  fraudulent  per- 
son who  is  proceeded  against  should,  un- 
doubtedly, be  preserved,  the  person  who  has 
been  deprived  of  his  property  bv  fraud  un- 
der the  Kuise  of  a  contract  of^  sale  ought  not 
to  bb  defeated,  delayed,  or  embarrassed  by 
technicalities  or  useless  ceremonies.  The 
fraudulent  vendee  is  in  no  position  to  de- 
mand anything  more  than  protection  that  the 
vendor  at  the  same  time  that  he  obtains  Jus- 
tice shall  do  justice.  A  return  or  tender  of 
the  consideration,  especially  when  it  consists 
merely  of  money  or  promissory  notes  or  like 
securities,  before  the  bringing  of  the  suit,  is 
not  necessary  to  the  protection  of  the  vendee, 
since  the  court  in  which  the  action  is  pend- 
ing can  compel  such  return,  so  far  as  may 
be  necessary  to  do  justice  to  the  vendee, 
by  making  it  a  condition  of  its  judgment,  or 
by  withholding  its  judgment,  or  staying  ex- 
ecution on  it,  until  a  compliance  with  its 
order  for  such  return. 

The  other  reason,  and  perhaps  the  one 
more  frequently  assigned,  for  the  rule,  is 


purely  technical.  It  is  that  the  vendor  can- 
not rescind  the  contract  and  retain  the  money, 
because  he  cannot  rescind  it  in  part  and  affirm 
it  in  part,  but  must  rescind  in  toto,  if  at  all. 
Chief  Justice  Durfee,  in  Warner  v.  VaUily, 
above,  clearly  shows  how  fallacious  is  this 
reason  when  applied  to  cases  of  the  avoidance 
of  contracts  of  sale  on  the  ground  of  fraud. 
He  says :  **  It  is  here  assumed  that  the  vendor, 
if  he  keeps  the  money,  can  only  keep  it  in 
part  fulfillment  of  the  contract.  But  is  it 
necessarily  so?  The  position  of  the  vendor 
is  that  he  has  been  swindled  out  of  his  broods 
under  the  guise  of  a  contract,  the  contract 
and  the  money  paid  on  it  beiu^  a  part  of  the 
artifice  or  contrivance  by  which  the  fraud 
was  consummated.  He  keeps  the  money, 
not  as  part  fulfillment  of  the  contract,  but  as 
part  indemnity  for  the  fraud  which  has  been 
perpetrated  on  him,  intending  to  deduct  it 
in  his  action.  Tlie  question  is,  Will  the  law 
permit  him  to  do  so?  Will  it  allow  him  to 
keep  as  indemnity  what  he  received  as  con- 
sideration? We  do  not  see  why  it  will  not, 
for  ex  ?iypothesi  he  was  deceived  into  receiv- 
ing it  as  consideration  by  the  vendee,  and 
therefore  came  under  no  obligation  to  him  to 
keep  it  as  such,  nor  still  less  to  return  it  be- 
fore bringing  suit  for  the  tort.  The  vendee, 
considering  bis  fraud,  gets  all,  if  not  more 
than,  he  merits  when  he  is  allowed  a  deduc- 
tion pro  tanto  in  damages. " 

In  accordance  with  these  views  it  has  been 
held  that  in  cases  in  which  the  vendor  has 
received  from  the  fraudulent  vendee  money 
as  a  part  of  the  consideration,  and  in  which 
he  sues  in  trover  for  the  recovery  of  pecuni- 
ary damages  for  the  conversion  of  the  goods 
obtained  by  the  fraud,  he  may  retain  the 


court  has  held  that  a  tender  at  the  trial  was  suffi- 
cient have  been  those  where  the  consideration  was 
of  no  value  and  the  rescission  was  made  for  that 
reason.  Poor  v.  Woodbum,  25  Vt  289;  Cogbill  v. 
Boriner.  US  Cal.  217. 

In  Maoninff  v.  Albee,  11  Allen,  S80,  where  it  was 
Intimated  that  it  would  be  sufficient  to  offer  the 
note  received  as  purchase  price  at  any  time  before 
final  Judgment,  the  securities  on  the  note  were 
worthless. 

But  it  has  been  held,  even  in  the  case  of  a  dJshon- 
ored  acceptance,  that  it  is  not  sufficient  to  produce 
the  acceptance  in  court  at  the  trial,  and  offer  to 
surrender  it  then  for  the  first  time.  Hanchett  v. 
Sorff.  16  IIL  App.  403. 

The  offer  to  return  the  notes  must  be  before  ver- 
^ct,  and  comes  too  late  on  the  argument  of  a  mo- 
tion to  set  aside  the  verdlcL  Ayers  v.  Hewett,  19 
He.  288. 

When  ttUe  not  parted  wUh. 

It  Is  only  when  a  vendor  seeks  to  avoid  the  con- 
tract under  which  he  has  parted  with  his  goods, 
that  a  return  of  the  consideration  he  has  received 
under  such  contract  becomes  necessary:  If  the 
vendee  surreptitiously  obtains  possession  of  them, 
replevin  will  lie  without  a  rriturn  of  the  considera- 
tion already  i>aid.  Jennings  v.  Gage,  18  III.  611, 66 
Am.  Dec.  476. 

If  the  possession  of  the  property  is  taken  before 
the  vendor  intends  to  deliver  It,  replevin  will  lie 
without  a  return  of  the  consideration.  Bush  y. 
Bender,  118  Pa.  94. 

If  the  property  Is  sold  under  an  agreement  that 
the  title  eliall  not  pass  until  the  goods  are  paid  for, 

21  L.  R,  A- 


on  default  by  the  vendee,  the  vendor  may  retake 
the  property  without  first  tendertnar  back  the 
money  wliioh  has  already  been  paid.  Fairbanks  v, 
Malloy,  16  HI.  App.  277. 

No  tender  is  necessary  if  the  title  was  to  remain 
In  the  vendor  until  the  goods  were  paid  for.  In 
such  case  there  is  not  a  rescission  but  an  enforce- 
ment of  the  contract.  Duke  v.  Shackleford,  66 
Miss.  652. 

But  under  the  Missouri  statutes  the  money  paid 
must  be  tendered  back,  before  replevin  will  lie  for 
goods  sold,  the  title  to  which  is  to  remain  in  the 
vendor.    Burt  v.  Mears,  41  Mo.  App.  23L 

Where  restfOralion  impossible. 

If  by  reason  uf  the  action  of  the  defrauding 
party  restoration  is  impossible,  failure  to  make  it 
will  not  defeat  the  action.  Masson  y.  Bovet,  1 
Denio,  73. 

The  return  Is  not  necessary  when  It  is  impossible, 
or  where  the  party  guilty  of  the  fraud  bas  by  his 
own  act  put  It  out  of  the  power  of  the  defrauded 
party  to  make  such  return.  Faulkner  y.  Klomp,  16 
Neb.  174. 

Third  person  cannot  raise  ohjection. 

A  third  person  cannot  object  that  the  considera- 
tion has  not  been  returned.  Pearse  v.  Pettis,  47 
Barb.  276. 

If  the  vendee  waives  a  return,  a  third  person  Into 
whose  possession  the  goods  have  gone  cannot  de- 
fend on  the  ground  that  the  consideration  has  not 
been  restored.    Frost  y.  Lowry,  15  Ohio.  20Q. 
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money,  and  allow  it  to  go  in  reduction  of 
the  dafnages  to  be  recovered.  Warner  v. 
VaUUv.  13  R.  I.  488 ;  Lttdd  v.  Moore,  8  Sandf. 
689.  80,  too,  it  has  been  held  in  numerous 
cases  in  which  the  plaintiffs  have  sued  in 
trover,  that  when  the  fraudulent  vendee  has 
f iven  his  note,  or  even  the  note  or  other  ob- 
ligation of  a  third  person,  as  the  considera- 
tion, in  whole  or  in  part,  for  the  goods  ob- 
tained, it  is  not  necessary  for  the  vendor  to 
return,  or  offer  to  return,  such  note  or  obli- 

Stion  before  suit,  but  that  it  is  enough  if 
brinff  it  into  court  to  be  impound^  at 
the  trial  for  the  benefit  or  protection  of  the 
vendee.  Duval  v.  Mowry,  6  R.  I.  479; 
Thurston  v.  Blanehard,  22  Pick.  18,  88  Am. 
Dec.  700;  Froft  t.  Loiory,  15  Ohio,  300; 
yeliie  y.  Bradley,  1  Sancff.  560;  Ladd  v. 
Moore,  supra;  CoghiU  y.  Boring,  15  Cal.  218. 
Why  should  not  the  same  reasons  apply  to 
an  action  of  replevin  as  have  been  applied 
to  an  action  of  trover,  and  which  have  led 
the  courts  to  except  it  from  the  operation  of 
the  rule  requiring  that  the  consideration  re- 
ceived by  a  vendor,  if  consisting  of  money 
or  promissory  notes  or  like  securities,  be  re- 
turned or  tendered  before  suit?  A  yendor 
cannot  know  before  the  service  of  his  writ 
of  replevin  how  many  of  the  goods  which 
have  been  fraudulently  obtained  from  him 
can  be  recovered.  Wny  should  he  not  be 
permitted  to  retain  the  money  or  securities 
which  he  has  received  as  an  indemnity  for 
the  loss  sustained  by  the  fraud?  Why  should 
he  be  required,  especially  in  a  case  like  the 
one  at  bar.  to  surrender  the  money  in  his 
hands,  and  take  the  chances  of  recovering 
it  again  in  an  action  of  trover  from  the  fraud- 
ulent yendee.    **  A  bird  in  hand  is  worth  two 


in  the  bush.*  The  $50  in  cash  which  the 
plaintiffs  have  nuiy  be  worth  more  to  them 
than  a  judgment  for  many  times  that  sum 
against  the  defendant.  Ka  has  been  stated, 
all  that  the  defendant  is  entitled  to  is  pro- 
tection, and  the  court  can  afford  him  that  by 
requiring  the  plaintiff  to  pay  into  the  court 
for  the  benefit  of  the  defendant  whatever  sum, 
if  any,  the  plaintiff  has  received  in  excess 
of  the  value  of  the  goods  disposed  of  hy  the 
defendant  prior  to  the  service  of  the  writ  of 
replevin,  either  before  rendering  judgment, 
or  by  staying  execution,  until  a  compliance 
with  its  order  for  such  payment.  We  are 
aware  that  in  Wheaion  y.  Baker,  14  Barb. 
594,  the  court  makes  a  distinction,  in  this 
respect,  between  an  action  of  trover  and  an 
action  of  replevin ;  and  this  distinction  was 
recognized  in  our  own  case  of  Warner  y. 
VaUtly,  above  but  we  fail  to  perceive  any 
just  ground  for  the  distinction,  at  least  in  a 
case  like  the  present.  In  Poor  y.  Woodbum, 
25  Vt.  284,  289,  which  was  replevin  for 
goods  procured  by  purchase  through  fraud- 
ulent misrepresentations  of  the  purchaser  as 
to  the  vAlue  of  the  note  of  a  third  person  given 
in  payment  for  them,  no  tender  of  the  note 
was  made  before  the  action.  Chief  Justice 
Redfield  remarks:  **The  partj  who  would 
rescind  a  contract  of  this  kind  must,  no 
doubt,  be  in  a  condition  to  put  the  other 
party  in  statu  quo.  If,  for  instance,  he  had 
parted  with  the  note,  he  could  not  regain 
the  property,  even  when  he  proved  the  most 
unequivocal  fraud.  And  upon  the  trial  he 
should,  if  required  so  to  do  by  the  opposite 
party,  furnish  the  note,  to  be  disposed  of 
under  the  direction  of  the  court. "  And  see, 
also,  2fichols  v.  Michael,  23  N.  Y.  264,  which 


Where  vendee  has  made  a  %nvjU  from  theuteof  the 
article  jmrchaaed. 

If  the  vendee  has  received  more  for  the  use  of 
the  property  than  lie  has  paid,  a  return  of  the  con- 
sideration is  not  necessary.  Fearse  v.  PetU8,47 
Barb.  276. 

The  introduelion  of  equHoMe  principles. 

Tliere  are  a  few  courts  which  have  been  inclined 
to  treat  the  question  in  an  equitable  manner  and  as 
far  as  possible  administer  relief  slmUar  to  that 
which  would  be  awarded  in  a  suit  in  equity  for 
rescision.  The  Rhode  leland  court  has  said  that 
DO  good  reason  can  be  «1ven  why,  when  courts  of 
law  deal  with  the  rescission  of  contnicts,  they 
diould  not  do  so,  as  far  as  the  nature  of  their  rem- 
edies permit,  upon  the  same  footinsr  with  courts  of 
equity.    Duval  v.  Mowry,  6  B.  1. 470. 

In  Ladd  y.  Moore,  8  Sandf.  680,  a  case  of  troyer, 
the  court  said:  Surely  the  duty  to  return  **  must 
be  upon  the  conditioQ  that  the  party  returning 
shall  thus  restore  himself  to  his  own  original  posi- 
tion: else,  in  case  of  fraud,  the  party  commlttlofir 
the  frmud  miffht .  .  .  place  himself  in  a  situation 
that  be  could  not  restore,  and  yet  the  Injured  party 
shall  have  no  redress  .  .  .  but  a  judfrment,  which 
In  a  majority  of  cases  proves  worthless.  Most  of 
the  oases  in  which  the  rule  Is  laid  down,  relate  to 
executory  sales,  and  where,  on  the  ground  of  fail- 
ure to  fulfill,  the  other  party  seeks  to  rescind." 

Hie  general  rule  is  that  the  defrauded  party 
must  restore  or  offer  to  restore  whatever  he  has  re- 
ceived of  yalue  on  the  sale,  but  It  is  sufficient  if  the 
offer  is  made  at  the  trial,  and  an  amount  may  be 
dedoGied  snlBeient  to  cover  the  portion  of  the 
81  L.R.  A. 


property  which  could  not  be  replevied  and  the  de- 
predation In  value  of  the  residue.  Sohoonmakor 
y.  KeUy,42Hnn,  200. 

In  Illinois  a  doctrine  exists,  based  in  part  at 
least  on  statute,  which  permits  the  vendor  to  retain 
the  propertyreplevied  although  the  suit  was  pre- 
maturely brought.  In  one  case  it  was  held  that 
when  the  fact  of  fraud  in  the  purchase  is  not  ad- 
mitted but  hotly  contested,  the  offer  of  plaintiff  to 
return  the  consideration  at  the  trial,  and  thereby 
rescind  the  sale,  comes  too  late.  Farwell  v.  Hanch- 
ett,  6  West.  Bep.  840.  But  a  rehearing  was  subse- 
quently granted  in  that  case,  and  the  court  held 
that  although  the  tender  or  offer  to  surrender  the 
note  was  necessary  in  order  to  rescind  the  sale,  and 
commencing  the  suit  before  the  sale  was  rescinded 
was  without  right,  yet,  when  the  note  was  surren- 
dered at  the  trial,  the  sale.  If  fraudulent,  was  there- 
upon rescinded,  and  plaintiffs  were  re-invested 
with  title  to  the  goods  and  bad  then  the  property 
in  them,  although  they  had  it  not  at  the  time  suit 
was  brought.  This  fact,  although  it  would  not  af- 
fect the  unlawful  commencement  of  the  suit, 
should  have  a  bearing  upon  the  question  of  prop- 
erty and  prevent  a  Judgment  for  its  return,-  pro- 
ducing the  effect  that  plaintiffs  should  have  to  pay 
the  costs  of  suit  and  damages,  but  be  permitted  to 
retain  the  property,  under  IlLBev.  Stat.,  chap.  110, 
128.    120111.673. 

If  the  action  is  brought  without  first  rescinding 
the  sale,  and  before  trial  the  offer  to  return  the 
note  is  made,  the  court  should  not  order  a  return 
of  the  property  to  the  vendee,  but  should  give 
Judgment  against  plaintiff  for  costs  and  such  dam- 
ages If  any,  as  defendant  may  have  sustained. 
Doane  y.  Lockwood.  116  UL  4ML  H.  V.  F. 
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was  an  action  under  the  Code,  substituted 
for  the  former  action  of  replevin,  to  recover 
possession  of  goods  alleged  to  have  been 
fraudulently  obtained,  and  in  which  the 
vendee  had  given  his  negotiable  promissory 
note  for  the  goods.  It  was  held  that  the 
vendor  was  not  bound  to  tender  such  note  at 
the  time  of  rescinding  the  contract,  but  that 
it  was  sufficient  for  him  to  produce  it  at  the 
trial,  and  place  it  in  the  custody  of  the  court. 
And  see,  also,  Schoonmaker  v.  Aelly,  43  Hun, 
299,  in  which  the  plaintiffs  were  allowed  to 
maintain  replevin  for  goods  fraudulently  ob- 


tained from  them  on  tendering  at  the  trial  t» 
the  defendant,  who  was  the  general  assismee 
for  the  benefit  of  creditors  of  the  fraudulent 
vendee,  the  balance  of  the  money  paid  by 
the  vendee,  after  deducting  the  value  of  the 
goods  disposed  of  by  the  vendee  before  the 
replevy  and  the  depreciation  in  value  of  the 
goods  replevied.  We  are  of  the  opinion  that 
the  court  below  erred  in  its  instruction  to  the 
jury  in  the  matter  excepted  to,  and  that  the 
plaintiffs*  petition  for  a  new  trial  should  be 
granted. 
Petition  granted,'  no  eoiU, 


NEW  YORK  COURT  OP  APPEALS. 


Lucius  GLEASON,  Respt., 

Fannie  M.  HAMILTON,  Appt. 

(188  N.  T.  858.) 

An  altemtion  in  a  mortgage  made  by 
the  attorney  who  drew  it,  without  the 
knowledire  of  the  mortffagrce  and  with  the  pur- 
pose of  procuring  the  a»scnt  of  the  mortifSffor 
and  hlB  reacknowledgment,  wiU  not  Invalidate 
the  Instrument. 

(JTune  0,1803.) 

APPEAL  by  defendant  from  a  Jadgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  aflirmlng  a  judgment  of  a 
special  term  for  Onondaga  County  in  favor  of 
plaintiff  in  an  action  brought  to  foreclose  a 
mortgage.    Affirmed. 

Mr,  William  6.  Tracy,  for  appellant: 

Where  an  instrument  offered  in  evidence  is 
shown  to  have  been  altered  in  a  material  re- 
spect, the  burden  of  proof  is  upon  the  party 
offering  the  instrument,  to  show  the  assent  of 
the  party  who  executed  it. 

Herrick  v.  Malin,  22  Wend.  388;  Jackson  v. 
(hborn,  2  Wend.  555, 20  Am.  Dec.  649;  Smith 
V.  MeOown,  8  Barb.  404;  Acker  v.  Ledyard,  8 
Barb.  514;  Tillou  ▼.  Clinton  dk  E.  Mut.  Ins. 
Co.  7  Barb.  564. 

The  fact  that  Hamilton  promised  Keefle 
should  take  a  reacknowledgment  is  no  proof 
that  it  was  done. 

Proof  of  contradictory  statements  made  by 
a  witness  out  of  court  does  not  show  or  tend 
to  show  the  fact  to  be  as  then  stated  by  ^e 
witness. 

Piper  T.  Oerman  American  Ine.  Go,  121  N. 
Y.  6»9. 

The  evidence  in  the  case  shows  that  Doheny 
throughout  the  whole  transaction  acted  as  the 
attorney  or  agent  of  the  ])laintiff  and  assumed 
to  do  so. 

Where  a  written  obligation  is  altered  in  a 
material  part  by  the  obligee  or  his  a^ent  in 
possession  of  the  obligation  without  the  con- 
sent of  the  obliger,  it  is  void. 

Benedict  t.  Cowden,  40  N.  T.  896,  10  Am. 


Rep.  882;  Rogers  v.  Vosburgh,  87  N.  Y.  238; 
Hooth  V.  Powers,  56  N.  Y.  81;  Meyer  v.  Z/wn- 
eke,  55  N.  Y.  412;  Paine  v.  Jones,  76  N.  Y. 
274;  Nairo  v.  Fuller,  24  Wend.  874;  Warinff 
V.  Smyth,  2  Barb.  Ch.  119,  5  L.  ed.  580;  Nc^ 
tional  Ulster  County  Bank  v.  Madden,  114  N. 
Y.  2»0. 

The  mortgage  was  invalidated  although  the 
alteration  was  not  communicated  to  Gleasoo. 

No  person  producing  any  document  which 
has  been  altered  in  a  material  part  can  claim 
under  it  the  enforcement  of  a  right  created  by 
it,  unless  the  alteration  was  made  before  the 
completion  of  the  document  and  with  the  con- 
sent of  the  party  to  be  charged  under  it,  or  hi» 
representative  in  interest. 

This  rule  extends  to  cases  in  which  the  alter- 
ation was  made  by  a  stranger,  while  the  docu- 
ment was  in  the  custody  of  the  party  produc- 
ing it,  but  without  his  Knowledge  or  leave. 

Davidson  v.  Cooper,  11  Mees.  &  W.  778,  la 
Mees.  &  W.  848;  Aldous  v.  Cornwll,  L.  R.  8 
Q.  B.  578;  Pigofs  Case,  11  Coke,  47;  Stephens, 
Ev.  art.  89. 

The  ]^rty  who  may  suffer  has  no  right  to 
complain  smce  there  cannot  be  any  alteration 
without  fraud  or  laches  on  his  part. 

Davidson  t.  Cooper,  18  Mees.  &  W.  848; 
Marcy  v.  Dunlap,  5  Lans.  865;  Bou>ser  v.  CW«^ 
74  Tex.  222;  HollingsvD&rth  ▼.  Bolbrook,  80 
Iowa,  151;  RiesY.  Wilkins,  21  Me.  658;  Phil- 
lips V.  Rounds,  88  Me.  857. 

Mr.  Louis  Marshall,  for  respondent: 

Assuming  that  the  mortgage  was  altered  in 
the  manner  claimed  by  the  defendant,  by  Mr. 
Doheny,  without  her  knowledge  or  consent^ 
the  plaintiff  is  nevertheless  entitled  to  enforce 
it,  to  the  extent  of  the  provisions  therein  con- 
tained at  the  time  of  its  execution  and  delivery^ 
which  are  admitted,  the  alteration  complained 
of  having  been  made  after  the  original  de- 
livery without  the  knowledge,  consent,  or  pro- 
curement of  the  plaintiff. 

In  the  days  of  Ixn-d  Coke  it  was  held  that 
any  material  alteration,  even  if  made  bv  a 
stranger,  was  sufticieDt  to  destroy  the  validity 
of  the  instrument  in  which  the  alteration  had 
occurred. 

Pigofs  Case,  11  Coke,  27 


NOTS.— As  to  alteration  of  Instruments,  see,  in 
oonneotlon  with  the  above  case,  Wilson  v.  Hayes,  4 
L.  B.  A.  196,  and  note,  40  Minn.  681;  Palmer  v.  Poor, 
6  L.  R.  A.  4ao,  and  note,  121  Ind.  185;  Sanders  v.  Bac- 
21L.R.A. 


well,  7  L.  B.  A.  748,  and  note,  82  S.  C.  S38:  Montflrom«> 
erjr  v.  Croethwaft,  12L.  B.  A.  140.  and  nrttc^  00  AJa» 
668:  Walton  Plow  Go.  v.  Campbell,  16  L.  B.  A.  40^^ 
and  note,  86  Neb.  178. 


1803. 


Glbaboh  t.  Haioltov. 
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The  early  cases  went  so  far  as  to  hold  that 
a  deed  was  annulled  where  the  seals  bad  been 
gnawed  oS  by  rats  ( Whelpdal^s  (Jose,  6  Coke, 
119),  bat  shortly  after  this  severe  rule  bad  been 
announced,  the  couris  began  to  modify  tbeir 
rulings,  so  that  in  the  case  reported  in  Palmer, 
403  {ArgcU  Case),  it  was  held  that  an  instru- 
ment whose  seals  were  torn  off  by  a  child  was 
Dot  thereby  rendered  void.  A  modification 
was  therefore  made  of  the  nile  to  the  effect 
that  an  altenition  made  by  accident  or  mistake 
was  not  sufficient  to  avoid  the  instrument. 

^fa*ter  v.  MUler,  4  T.  R.  829. 

Subsequently  the  rule  was  still  further 
modified  so  that  no  art  of  a  spolintor  would 
affect  the  validity  of  the  instrument  altered  or 
defaced,  so  lon^  as  its  original  terms  could  be 
asofrtained,  and  finally,  in  the  latter  part  of 
the  last  century,  it  was  concluded  that  no  al- 
teration made  by  a  stranger,  without  the 
privity  or  connivance  of  the  party  seeking  the 
benefit  of  the  instrument  would  affect-its  va- 
lidity. 

Iltnfree  v.  Bromley,  6  East.  809;  Jackson 
▼.  Ma'in,  16  Johns.  293;  Rfes  v.  Overbaugh,  6 
Cow.  746;  Lewu  v.  Payn,  8  Cow.  71,  18  Am. 
Dec.  427;  Waring  v.  /Smyth,  2  Barb.  Ch.  119, 
5  L.  ed.  580;  Catoni  v.  Jerome,  58  N.  Y.  815; 
Martin  v.  Trademun'B  Lis.  Co,  101  N.  T.  498; 
2iicholsY.  Johnson,  10  Conn.  192:  Van  Rrunt 
V.  fufff,  35  Barb.  501;  Solon  v.  WilliamOmrgh 
Bar.  Hauk,  114  N.  Y.  184. 

Thai  an  alteration  by  a  stranger  without 
procurement  or  connivance  of  either  party  will 
Dnt  avoid  an  instrument,  however  material  the 
alteration,  has  been  affirmed  in  numerous  other 
ca-^ies. 

Pierwl  V.  Qrimen,  80  Ind.  129,  95  Am.  Dec. 
673;  Cochran  v.  Nebeher,  48  Ind.  459;  Boston 
V.  Benson,  12  Oush.  61;  Adams  v.  Frye,  8  Met. 
104;  Brum,  v.  Brum,  183  Mass.  668;  Boyd  v. 
McCtmnell,  10  Humph.  68;  Lee  ▼.  Alexander.  9 
B.  Mon.  25, 48  Am.  Dec.  412;  Bridges  v.  Win- 
ters, 42  Miss.  135,  2  Am.  Rep.  5,/8;  Croft  v. 
^hite,  86  Miss.  455;  Lubbering  v.  Kohlbrerher, 
22  Mo.  51*6;  Moore  v.  Jtxrs,  83  Mo.  29;  Union 
Isat,  Bank  v.  RoherU,  45  Wis.  378;  Oorden 
V.  Robertson,  48  Wis.  493;  Condict  v.  Flower, 
106  111.  105;  Pry  v.  Pry,  109  111.  466; 
BeOovs  v.  Weeks,  41  Vt.  590;  Williams  v. 
Moseley,  2  Fla.  804;  Major  v.  Hansen,  2  Biss. 
195;  Evans  v.  WiUiamson,  79  N.  C.  86;  United 
etaUt  V.  Spalding,  2  Mason,  478;  United  States 
V.  Linn,  42  U.  8.  1  How.  110.  11  L.  ed.  66; 
Greenleaf,  Ev.  §  566,  note  1;  4  Kent,  Com. 
626. 

The  term  **  stranger,"  as  employed  in  the 
authorities  just  considered,  is  used  in  the  ordi- 
nary legal  sense  of  having  reference  to  all  the 
world  other  than  those  who  are  parties  or 
privies  to  an  act  or  contract. 

An  alteration  in  a  written  instrument,  made 
by  an  attorney  or  asent  of  the  party  seeking  to 
enforce  it  without  his  privity  or  consent,  Is  a 
mere  act  of  spoliation  not  chargeable  upon 
the  principal  or  client,  and  does  not  affect  the 
validity  of  the  instrument  in  which  the  altera- 
tion has  been  made. 

Boberfon  v.  Hay,  91  Pa.  243;  Bigeiow  v. 
StUj^,  36  Vt.  521;  Hunt  v.  Oray.  85  N.  J. 
L.  226, 10  Am.  Rep.  232;  OoUins  v.  Makepeace, 
18  IimL  448;  Langenberger  v.  Kroeger,  48  Cal. 
147;  Ifiekermm  y.  Bwett,  186  Mass.  614. 
21  L.R  A. 


The  analogies  of  the  law  may  be  success- 
fully appealed  to  for  the  purpoaa  of  estHblish- 
ing  the  correctness  of  the  rule  laid  down  in 
these  authorities. 

An  attorney,  as  such,  has  no  authority  to 
bind  his  client  by  directing  a  trespass  or  by 
ratifying  one  when  committed. 

dark  V.  Woodruff,  88  N.  Y.  518,  525;  Welsh 
V.  Cochran,  68  N.  Y.  185,  20  Am.  Rep.  519; 
Avcrill  V.  Williama,  4  Denio,  295,  47  Am.  Dec. 
252;  ffoovery,  Greenbaum,  61  N.  Y.  805. 

Where  a  lender  has  received  security  pro- 
viding for  the  paym  nt  of  the  precise  amount 
loaned  by  him  with  lawful  interest,  the  fact 
that  his  agent  or  attorney  making  the  loan, 
without  his  knowledge,  or  consent,  or  partici- 
pation, has  extorted  from  the  borrower  a  sum 
of  money  upon  the  false  pretence  that  a  por- 
tion thereof  was  a  bonus  for  bis  principal,  ooes 
not  taint  the  security  with  usury. 

Condit  V.  fialdwm,  21  N.  Y.  219,  78  Am. 
Dec.  187;  Bellv,  Bay,  82  N.  Y.  165;  Estevez  ▼. 
Purdy,  66  N.  Y.  446;  Guardian  Mut.  L.  Ins. 
Co,  V.  Kashaw,  66  N.  Y.  544;  Van  Wycky. 
Walters,  81 N. Y.  852:  Fellomv,  Longyor,  91  N. 
Y.  824;  StiUman  r.  Morthrup,  109  N.  Y.  478. 

Peckham,  J.,  delivered  the  opinion  of 
the  court: 

If,  in  order  to  sustain  this  judgment,  it 
were  necessary  to  maintain  the  finding  that 
the  mortgage  was  reacknowledged,  and  thus 
assented  to  by  the  defendant  after  the  altera- 
tion was  made,  we  should  be  unable  to  do 
it.  We  think  the  case  is  wholly  without 
evidence  to  sustain  such  finding.  There  is 
nothing  to  sustain  it  but  the  alleged  promise 
of  the  husband  of  defendant  that  he  would 
have  it  reacknowledged,  and  the  declaration 
of  the  notarv,  out  of  court,  that  he  had  taken 
a  reacknowledgment  of  the  mortgage.  It 
may  be  assumed  that  Mr.  Doheny  supposed 
it  had  been  reacknowledged,  and  that  he  is 
correct  when  he  says  the  notary  told  him 
that  it  had  been.  The  declaration  of  the 
notary,  made  out  of  court,  did  not  bind  the 
defendant  in  any  way,  and  was  not  compe- 
tent evidence  against  her  for  the  purpose' of 
showing  the  lact  of  reacknowledgment. 
When  the  alteration  had  been  proved,  and  it 
appeared  to  be  a  material  one,  the  burden 
rested  upon  the  plaintiff  of  showing  that  the 
alteration  had  been  made  with  the  consent  of 
the  defendant,  and  that  the  mortgage  had 
b  en  thereafter  reacknowledged.  TiUou  v. 
Clinton  dtE,  Mut.  Ins.  Co.  7  Barb.  564 ;  Acker 
▼.  Ledyard,  8  Barb.  614.  There  was  no 
proof  whatever  of  such  assent  or  reacknowl- 
edgment. Striking  out  such  finding,  and 
also  the  verdict  of  the  jury  upon  the  same 
proposition,  there  yet  remains  enough  in  the 
case  to  justify  and  demand  our  aifirmanoe  of 
the  judgment.  We  ought  not  to  reverse  it, 
and  send  the  case  back  tor  a  new  trial,  when 
there  is  sufficient  evidence,  wholly  uncon- 
tradicted and  perfectly  credible,  to  prove 
beyond  any  doubt  that  the  plaintiff  ought  to 
recover.  The  plaintiff  was  wholly  ignorant 
of  the  alteration  attempted  to  be  made  in  the 
mortgage,  and  so  remained  until  after  the 
commencement  of  this  action.  The  action 
itself  is  brought  to  foreclose  the  mortgage 
for  nonpayment  of  paper  which,  oonfessedlyt 


213 


Illinois  SuF&Bm  Court. 


Mar., 


It  was  orfginally  fflren  to  secure.  The  at- 
torney who  wrote  in  the  addition  to  the 
mortgage  as  it  originally  was  executed  had 
no  power,  as  aj|[ent  of  the  plaintiff,  to  make 
any  alteration  m  the  instrument  by  which 
its  validity  should  be  avoided.  While  the 
high  character  of  the  attorney  who  directed 
the  addition  might  render  it  entirely  plain 
that  there  was  no  intention  of  makmg  any 
fraudulent  alteration,  and  while  the  evidence 
seems  to  pretty  clearly  show  there  was  not  in 
fact  the  slightest  wrongful  intent  in  direct- 
ing the  alteration,  and  that  it  was  done  for 
the  purpose  of  hereafter  securing  the  assent 
of  the  defendant  to  the  alteration,  yet  no  such 
assent  was  secured ;  and  this  act  of  the  at- 
torney for  the  plaintiff  cannot  properly,  as 
we  think,  operate  as  if  it  had  been  an  altera- 
tion made  in  a  material  part  of  the  mortgagee 
by  the  plaintiff  himself,  or  by  his  attorney 
of  a^ent,  with  his  knowledge  or  by  his  au- 
thority, expressed  or  implied.  The  act  of 
the  attorney  did  not,  and  ought  not  to,  bind 
the  plaintiff  in  this  case. 

Many  cases  have  arisen  since  the  decision 
of  Pigot's  Case,  11  Coke,  27,  where  it  was 
held  that  a  material  alteration  made  by  a 
stranger  to  a  deed,  and  without  the  privity 
of  the  obligee,  did  nevertheless  invalidate 
the  instruincnt.  As  late  as  the  years  1848 
and  1844  this  decision  was  treated  with  re- 
spect by  the  English  courts.  Davidmn  v. 
Oooper,  11  Mees.  «fc  W.  778,  798,  in  exchequer 
chamber,  13  Mees.  <&  W.  848.  But  there  has 
been  since  that  period  a  departure  from  this 
rule,  even  in  England,  (see  Aldous  v.  Corn- 
ueU,  L.  R.  8  Q.  B.  678,  A.  D.  1868,)  while 
in  our  state  the  cases  referred  to  in  the 


opinion  delivered  in  the  general  term  fn  this 
case,  and  those  cited  in  the  briefs  of  counsel 
before  this  court,  show  that  when  an  altera- 
tion is  not  made  by  a  party  to  the  instrument, 
and  in  a  material  matter,  the  alteration  is  of 
no  effect,  and  the  original  validity  of  the 
instrument  remains.  Uasoni  v.  Jerome,  58  N. 
Y.  816,  821 ;  Smith  v.  Kidd,  68  N.  Y.  130, 
141,  28  Am.  Rep.  167;  Martin  v.  Trada»- 
men's  Int.  Co,  101  N.  Y.  498;  8oUm  v. 
Willamtburg  Sat,  Bank,  114  N.  Y.  134.  In 
Vermont  the  same  rule  obtains.  Btgelow  v. 
Stilphen,  85  Vt.  621.  So,  also,  in  other  states. 
Robertson  v.  Hay,  91  Pa.  242 ;  Hunt  v.  Oray, 
86  N.  J.  L.  227,  10  Am.  Rep.  282;  mekersan 
v.  Sitett,  136  Mass.  514;  Brooks  v.  Allen,  63 
Ind.  401. 

Upon  this  view  of  the  character  and  effect 
of  the  alteration,  we  think  it  clear  that  the 
judgment  ought  to  be  affirmed,  in  spite  of 
the  error  contained  in  the  finding  alluded  to. 
The  ground  upon  which  we  place  our  affirm* 
ance  is  wholly  unaffected  by  the  evidence  or 
finding  in  regard  to  a  reacknowled^ment,  or 
by  any  alleged  errors  in  the  admission  or  re- 
jection of  evidence.  It  is  based  upon  con- 
trolling facts  in  the  case,  which  are  not  sub- 
stantially denied,  and  which  in  any  event 
are  proved  by  overwhel  ming  evidence.  Upon 
the  ground  that  the  plaintiff  was  not  in  any 
manner  responsible  for  the  attempt,  unknown 
to  him,  to  enlarge  the  liability  of  the  mort- 
gagor by  the  proposed  alteration,  and  because 
the  plaintiff  seeks  only  to  enforce  the  mort- 
gage as  it  was  originally  executed,  toe  affirm 
Via  judgment  appealed  from. 

All  concur,  except  Andrews*  Ch,  J.,  not 
voting. 
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Thomas  CORRIGAN  et  aX.,  Plffs,  in  Err., 

City  of  CHICAGO  et  dk 
(144  IlL  687.) 

1.   The  liability  of  a  tenant  to  pay  rent 

\  upon  oondemnation  of  the  property  hi-  ' 


cludinsr  the  estate  of  the  landlord  as  well  as  that 

of  the  tenant. 
8.   The  tenant's  ri^ht  to  eompensatioii 

on  the  condemnation  of  leased  proper* 

ty  is  to  the  excess,  if  any,  of  the  value  of  the 

leasehold  estate  over  the  rent. 
8.   Compensation  for  buildings  erected 

by  a  tenant  cannot  be  allowed  to  him  on 


NOTS.— Ri(7/it«  of  tenants  and  reversioners  of 
property  taken  by  eminent  domain. 

A  tenant  Is  an  owner  of  property  and  as  such 
entitled  to  compensation  for  a  portion  of  the  leased 
premtses  taken  in  widening  a  street.  Frost  v. 
BarnesU  4  Whart.  86. 

A  lessee  after  his  rlgrht  to  the  property  Is  termi- 
nated by  a  notice  to  quit,  has  not  sucb  an  interest 
es  will  entitle  him  to  recover  for  the  removal  of  a 
building:  to  make  way  for  openlnj;  a  street,  where 
he  has  not  a  vested  rig-ht  to  renewal  of  the  lease. 
Bhaaber  v.  Reading,  150  Pa.  402. 

A  tenant  peroiltted  to  occupy  the  land  until  the 
ezpirution  of  the  term  is  not  entitled  to  compen- 
sation, although  proceedings  to  condemn  are  be- 
Sun  before  his  lease  expires,  and  if  he  takes  a  new 
lease  after  such  prooeedmffs,  or  holds  over  his  term, 
his  rights  are  subordinate  to  those  acquired  by 
proceedings  to  condemn.  Schreiber  v.  Chicago  & 
B.R.  Go.  115111.840. 

So  a  lease  made  after  proceedings  to  condemn 
are  Instituted  under  Gen.  Stat.  chap.  48,11  17,18, 
21  L.R.A. 


I  must  be  construed  as  made  with  reference  to  tlio 
provisions  of  the  statute,  and  parties  cannot  by- 
contract  compel  a  different  distribution  tban  that 
provided  for  in  the  statutes.  Turner  v.  Kobbins. 
133  Mass.  207. 

A  verdict  In  condemnation  giving  the  tenant  the 
power  of  removing  his  improvements  and  also 
awarding  him  full  compensation  therefor,  is  erro- 
neous. 

A  tenant  acquiring  a  lease  after  proceedings  to 
condemn  Is  not  entitled  to  any  compensation,  as 
the  right  to  compensation  dates  from  the  time  of 
filing  the  petition  of  condemnation.  Chictigo,  K. 
ft  L.  8.  R.  Go.  V.  Catholic  Bishop  of  Chicago,  119 
III.  fiSS. 

A  lessee  takinir  a  lease  after  entry  and  occupa- 
tion by  a  railroad  company  takes  such  lease  sub- 
ject to  the  rights  of  the  railroad  company,  and  the 
tenants  cannot  set  up  any  defense  to  sucb  appro- 
priation which  has  been  waived  by  the  landlord. 
Lawrence's  App.  78  Pa.  9S5. 

A  tenant  taking  a  lease  with  notice  of  condemna- 


Sec  also  42  L.  R.  A.  107. 
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eondemnatlon  of  the  entlxe  |»ropert7«  tf  be  has 
covenanted  to  leave  tbem  on  the  land  at  the  ex- 
pire tkn  of  the  term,  although  the  term  had  Just 
beg^uD  and  had  many  years  to  run. 

(March  31, 18B8.) 

APPEAL  by  the  defendaDt  owners  of  the 
fee  from  a  judgment  of  the  Circuit  Court 
for  Cook  Couniv  in  favor  of  the  city  in  a  pro- 
ceeding to  condemn  land  for  the  widening  of 
Congress  street,  in  which  a  part  of  the  dam* 
ac^es  assessed  were  awarded  to  tenants  of  the 
property.     Reversed, 

Statement  by  Shope*  J.: 

An  ordinance  of  tlie  city  of  Chicago  was 
duly  passed,  ordering  the  widening  of  Con- 
gress street  from  State  street  to  Michigan 
avenue,  in  said  city,  and  that  the  north  84 
feet  of  sublet  one,  (!»}  lot  2,  block  11,  in 
fractional  section  16,  addition  to  Chicago 
and  other  property,  be  condemned  therefor. 
Appellants  owned  the  north  40  feet  of  the 
west  87.8  feet  of  the  east  188  feet  of  said 


sublet  1.  Appellee  Emma  Brinkworth,  od 
the  8l8t  day  of  May,  1888,  became  the  lessee 
of  appellants  for  the  north  20  feet  of  said 
tract,  for  a  term  ending  the  80th  day  of 
April,  1914,  at  an  annual  rental,  for  the  first 
year,  of  $960,  payable  in  installments  of  $80 
per  month.  If,  however,  any  portion  of  the 
building  to  be  erected  on  said  premises  was 
ready  for  occupancy  before  the  expiration  of 
said  year,  the  rent  was  to  be  increased  to  $175 
per  month  from  the  time  the  building  was 
so  ready,  and  for  the  next  succeeding  ten 
years,— that  is,  from  April  30,  1889,  to 
April,  1899,— $2,100  per  annum,  payable  in 
monthly  installments  of  $175;  and  it  wa» 
stipulated  that  for  the  purpose  of  fixing  the 
amount  of  rent  to  be  paid  for  tho  ten  year& 
from  April  30,  1899,  to  April  30,  1909,  aa 
appraisement  by  parties  indifferently  chosen, 
ptc.,  should  be  made  after  the  month  of  Feb- 
ruary, 1899,  without  the  buildings,  and  5 
per  cent  thereon  should  be  yearly  rent  for 
said  period,  and  in  like  manner  appraisement 
should  be  made  after  February,  1909,  and  6 
per  cent  thereon  should  be  Ibe  yearly  rental 


tiOD  proceedings  is  not  entitled  to  damages  against 
the  city  taking  the  land,  although  he  may  have  a 
claim  on  the  fund  paid  for  condemnation*  Chica- 
go V.  Messier,  88  Fed.  Rep.  808. 

And  a  leasee  cannot  recover  for  damages  to  his 
term,  where  the  lease  provides  that  nothing  shall 
affect  the  right  of  the  lessor  to  recover  damages  to 
the  property  from  the  construction  of  railroads. 
Burbridge  v.  New  Albany  ft  &  B.  Go.  9  Ind.  640. 

A  leasee  of  a  public  canal  is  not  entitled  to  dam- 
ages CO  account  of  the  state  abandoning  the  canaU 
where  by  the  terms  of  the  lease  and  of  the  statute 
anthorizing  it.  the  liability  of  the  state  is  express- 
ly negatived.  Wabash  ft  Erie  Canal  Trustees  v. 
Brett,  25  Ind.  406;  Hubbard  v.  Toledo,  21  Ohio  8t 
879;  Erkenbrecher  v.  Cincinnati,  2  Cin.  Sup.  Ct. 
fiep.  412. 

A  mortgagee  of  a  tenant  is  entitled  to  be  subro- 
gated to  the  interest  of  the  tenant  in  condemna- 
tion proceedings  and  the  mortgagees  are  regarded 
as  assignees  and  are  liable  in  a  ratable  proportion 
lor  assessments  for  which  the  tenants  were  liable. 
Astor  V.  Hoy  t,  6  Wend.  803. 

But  where  the  lease  provided  that  incase  an 
award  was  made  to  the  landlord  for  widening  the 
street  adjoin! ng  the  rented  property,  the  rent  of 
the  tenant  should  be  abated,  to  the  extent  of  7  per 
cent  interest,  and  the  tenant  had  not  the  privilege 
of  removal  of  buUdings,  his  mortgagee  was  not 
entitled  to  any  part  of  the  award  where  the  rent 
and  taxes  had  not  been  paid  according  to  the  cov- 
enants of  the  lease.  Kissam  v.  Barclay,  17  Abb. 
Pr.38Q. 

A  tenant  being  entitled  to  compensation  under 
Mass.  8tat.  1780,  chap.  67, 1 1,  for  damages  in  laying 
out  a  stxeet  by  a  town  cannot  sue  the  landlord  as 
for  an  eviction  by  reason  of  the  laying  out  of  a 
Biroet  over  a  part  of  the  leased  premises.  Ellis  v. 
Welch,  e  Mass.  246, 4  Am.  Dec.  122. 

Where  an  action  of  ejectment  was  brought  by  a 
claimant  of  title  against  a  tenant,  who  then  brought 
a  salt  against  the  landlord  to  prevent  his  taking 
posse  union  under  a  forfeiture  of  the  lease,  the  court 
said  that  **even  the  entry  of  the  state  by  virtue  of 
her  rijrht  of  eminent  domain  incurs  no  breach  of 
the  covenant**  of  quiet  enjoyment.  Schuylkill  ft 
D.  Imp.  ft  B.  Co.  V.  Schmoele.  67  Pa.  271. 

In  a  lease  with  a  covenant  of  quiet  enjoyment, 
■Dch  covenant  embraced  an  adverse  claim  to  the 
u»  of  the  water  in  a  stream  made  on  the  part  of 
the  commonwealth*  where  the  original  entry  un- 
tlURA. 


der  eminent  domain  was  made  years  prior  to  tha 
lease.    Peters  v.  Grubb,  21  Pa.  466. 

Wbere  a  lease  to  commence  in  futuro  provided 
that  if  the  land  was  taken  in  condemnation  during 
the  term  the  landlord  would  be  entitled  to  the 
damages  on  his  putting  the  building  in  condition  as 
required  by  the  taking,  the  tenant  could  not  claim 
the  money  awarded  or  compel  the  landlord  to 
repair  where  the  taking  took  phice  before  the  com- 
mencement of  the  term.  Prager  v.  Bancroft,  IIS 
Mass.  76. 

Where  a  landlord  rented  to  a  tenant  ground  that 
was  in  a  public  road  and  the  town  selectmen  caused 
the  removal  from  the  premises  of  a  building  erected 
by  the  tenant,  the  relation  of  landlord  and  tenant 
ceased  notwithstanding  a  subsequent  re-entry  by 
the  tenant,  and  the  landlord  could  not  recover  in 
ejectment.   Rogers  v.  Joyce,  4  Me.  03. 

A  tenant  holding  under  an  agreement  in  writing 
by  the  landlord  to  make  a  lease  but  being  expelled 
from  the  possession  by  the  owner  of  the  fee,  bo- 
fore  the  city  entered  on  the  land  to  make  a  8t?r?ct, 
is  not  entitled  to  damages  frem  :;he  olty,  «s  he  i>jid 
no  estate  in  the  premises.  MoGrath  v.  l^-^ca,  «oa 
Mass.  808. 

Effect  on  HaMMy  for  renL 

A  proceeding  under  eminent  domain  l  i^ot  sr>ch 
an  eviction  as  will  absolve  the  tenant  fiom  uis 
covenant  to  pay  rent.  Steifel  v.  Hat^,  2  Cin.  L. 
BulL06. 

Where  an  award  was  made  in  eminent  iomaln  U> 
a  tenant  at  $8,860.  if  he  was  released  from  the  pay- 
ment of  rent,  and  at  $6,301  if  he  was  not,  the  court 
held  that  he  was  not  released  frem  the  payment  of 
rent  by  the  occupation  of  the  whole  of  the  prop* 
erty  and  gave  judgment  for  the  largest  amount; 
awarded.  Foote  v.  Cincinnati,  11  Ohio,  408,  88  Am.. 
Deo.  737. 

The  appropriation  of  a  mill  privilege  by  the 
canal  commissioners  is  not  an  eviction  of  tbe  ten- 
ant, so  as  to  discharge  him  from  his  covenants  aa 
he  is  entitled  to  compensation.  Folts  v.  Huntley* 
7  Wend.  210. 

But  it  win  be  seen  that  this  doctrine  is  not  uni- 
versally adopted  and  that  it  Is  in  some  oases  modi- 
fied by  statute. 

In  Missouri  it  was  held  that  when  the  estate  of  a 
lessor  is  divested  by  condemnation  tbe  lease  is  ex- 
tinguished.   Barelay  r.  Pickles,  88  Mo.  148. 

This  decision  was  based  on  Taylor's  Landlord 
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of  the  residue  of  the  term.  Specific  cove- 
nants in  respect  of  such  appraisement  are  in- 
cluded in  said  lease,  but  need  not  be  men- 
tioned here.  The  lessee  to  pay  taxes  in 
excess  of  $78  until  1899 ;  and  for  that  year, 
and  thenceforward,  all  taxes ;  the  buildings 
and  improvements  to  become  the  property  of 
the  lessors  upon  the  termination  of  tlie  lease. 
It  is  expressly  covenanted  that,  upon  the 
termination  of  the  lease,  all  building  im- 
provements and  fixtures  that  may  have  been 
f placed  on  the  demised  premises  shall  be  de- 
ivered  to  the  lessors  in  good  condition,  or- 
dinary wear  and  tear  and  inevitable  accident 
excepted ;  and,  further,  that  the  lessee  will 
not  remove  any  buildings  or  other  improve- 
ments from  said  premises  without  the  written 
consent  of  the  lessors.  Lien  is  declared  upon 
the  buildings  and  improvements  on  said 
premises,  etc.  Appellee  McCarty  on  the  same 
day,  May  81,  1888,  leased  of  appellants  the 
south  20  feet  of  said  40- foot  tract  for  a  term 
eudinff  April  80,  1914,  and  covenanted  and 
agreed  to  pay,  for  the  first  year,  $600,  in 
monthly  installments  of  $50  each;  if,  how- 


ever, the  building  to  be  erected  on  said  prem- 
ises was  ready  before  the  expiration  of  the 
year,  the  increase  of  rent  to  $125  a  month 
from  the  time  it  was  ready  for  occupancy ; 
and  for  the  next  t«n  years  of  said  term,— that 
is,  from  April  80,  1889,  to  April  80,  1899,^ 
the  sum  of  $1,600,  in  equal  monthly  install- 
ments; and  with  like  provisions  as  in  the 
Brink  worth  lease  for  fixing  the  rent  to  be 
paid  for  the  ten  years  beginning  April  30, 
1899,  and  ending  April  80,  1909,  and  also  for 
the  5  years  from  April  80,  1909,  to  April  30, 
1914,  with  like  provisions  in  respect  to  taxes, 
except  that  the  lessee  was  to  pay  the  taxes 
for  the  years  1888  and  1889  in  excess  of  $322. 
The  lease  is  in  other  respects  the  same  as  the 
Brink  worth  lease,  with  like  agreements  and 
covenants  to  deliver  the  premises  in  good 
repair  to  the  lessors  at  the  end  of  the  term. 
Just  compensation  for  the  84  feet  of  the  prop- 
erty taken  was  found  by  the  verdict  of  the 
jury  to  be  $102,000,  and  the  same  was  award- 
ed to  appellants,  less  the  value  of  said 
leasehola  estates,  which  was  found  to  be 
$80,225.79,  and  the  value  of  improvements  on 


«nd  Tenant,  I UO,  which  says  that  a  lease  becomes 
void  on  takioflT  the  land  for  public  improvements. 
But  the  authorities  cited  are  MIUs  v.  Baehr,  S4 
Wend.  254,  which  decided  only  tlmt  a  tenant  who 
had  been  paid  full  compensation  for  injuries  to 
his  poflseesion  by  widening  a  street  could  not  claim 
that  this  was  a  **ca8ualty"  within  a  provision  of 
his  lease;  and  Barker  v.  HodgBon,  8  Mauie  k  8. 
S70,  which  involved  no  question  as  to  tenancy  or 
taking  by  eminent  domain  but  related  to  tlie  effect 
of  an  infectious  disease  upon  the  charter  of  a  ship. 
It  will  be  thus  seen  that  the  oases  cited  do  not  sup- 
port the  text. 

N«  Y.  Laws  1818,  chap.  88,  providing  that  a  ten- 
ant shall  be  discharged  upon  the  oonflrmation  of  a 
report  on  condemnation  for  street  purposes,  is  to 
be  construed  in  connection  with  Laws  1818.  p.  198, 
allowing  the  corporation  flfteen  months  to  accept, 
and  the  tenant  is  liable  for  rent  until  such  accept- 
ance. Strang  v  New  York  Rubber  Oo.  1  Sweeney, 
78. 

The  title  to  the  street  does  not  vest  in  the  dty  of 
New  York  until  the  corporation  takes  possession, 
or  until  the  time  fixed  for  the  suspension  of  the 
work,  or  flfteen  months  expire,  under  N.  Y.  Laws 
1818,  chap.  210.  And  the  tenant  is  liable  for  rent 
until  then  under  a  lease  stipulating  that  in  case 
the  city  of  Mew  York  shall  take  statutory  pro- 
ceedings for  the  opening  of  a  new  street  through 
the  land  leased,  then  upon  confirmation  of  the  re- 
port, the  lease  was  to  be  null  and  void.  Detmoid 
V.  Drake,  4A  X.  Y.  818. 

A  tenant  is  liable  on  his  contract  to  pay  rent, 
which  waived  the  statutory  provision  under  M.  Y. 
Act  1818,  which  released  the  tenant  when  land  was 
taken,  especially  where  the  tenant  paid  rent  for 
a  year  after  the  oonflrmation  of  the  report  of  con- 
demnation, and  obtained  an  agreement  from  the 
landlord  indemnif  ymg  him  against  any  claim  the 
city  might  make  for  rent.  Phyfe  v.  Elmer,  46  K. 
Y.ICB. 

In  an  action  of  ejectment  by  a  landlord  against 
the  tenant  after  land  was  taken  under  Mass.  Stat. 
1868,  chap.  277,  authorizing  the  taking  of  lands  to 
abate  a  public  nuisance  and  vesting  the  title  in  the 
city  of  Boston,  it  was  said  that  a  tenant  is  not  lia- 
ble to  his  landlord  for  rent  after  such  taking  al- 
though he  is  not  evicted.  O'Brien  v.  Ball,  119 
Ha«.28. 

Where  a  tenant  who  was  sued  for  the  rent  set  up 
as  a  defense  that  the  landlord  had  prevented  quiet 
21  L.  a  A. 


enjoyment  by  ruining  the  lights  in  the  basement 
by  change  of  sidewalk,  and  the  landlord  claimed 
that  he  did  so  under  a  city  ordinance,  every  con- 
dition precedent  to  show  the  right  of  the  city  bo 
require  tlie  change  must  be  proved.  Eldred  v. 
Leahy,  81  Wis.  640. 

If  a  tenant  makes  a  lease  after  the  passage  of 
an  act  authorizing  such  widening  and  providing 
compensation,  he  cannot  claim  that  such  taking  is 
an  eviction  and  that  he  is  reloMsed  from  his  cove- 
nants; hti  must  look  to  the  award  for  his  compen- 
sation.   Frost  V.  Earnest,  I  Whart  86. 

Where  a  deduction  is  made  from  the  lessor^ 
damages  m  condemnation,  for  the  time  the  lease 
has  to  run  and  awarded  to  the  lessee,  in  equity  it 
belongs  to  the  lessor  because  by  the  appropriation 
he  is  deprived  of  recourse  to  the  land  for  the  rent, 
but  when  this  is  awarded  to  the  landlord  it  releases 
the  tenant  from  his  obligation.  Dyer  v.  Wight- 
man,  06  Pa.  426;  EltqMitrick  v.  Pennsylvania  EU 
Oo.lOPhila.1^ 

And  a  tenant  will  not  be  compelled  to  pay  rent 
during  the  time  he  was  prevented  from  the  enjoy- 
ment of  the  premises  by  the  war  (1706).  Bayly  v. 
Lawrence,  1  Bay,  488. 

But.  contra,  a  tenant  was  held  liable  for  rent  not- 
withstanding part  of  the  time  he  was  dispossessed 
by  the  enemies  of  the  king,  for  he  might  have  pro- 
vided against  such  a  contingency  by  his  covenants 
in  his  lease.    Paradine  v.  Jane,  Aleyn,  26. 

So  m  Louisiana,  under  La.  Civil  Ck)de,  art.  2007* 
providing  that  if  the  thing  leased  be  totally  de- 
stroyed by  an  unforeseen  event  it  shall  end  the 
lease,  and  if  only  partially  destroyed  the  lessee 
may  demand  a  revocation  or  an  apportionment^  an 
occupation  by  military  troops  entitles  the  tenant 
to  a  deduction  from  therent^  Poucher  v.  Choppin* 
17  La.  Ann.  82L 

These  last  cases  are  not  directly  in  point,  but  the 
Louisiana  case  shows  the  statute  which  affects  the 
rights  of  the  tenant  and  the  other  oases  show 
the  general  principle  of  rights  of  landlord  as 
against  a  tenant  where  tenant  is  evicted  by  the 
powers  in  control  of  the  government  at  that 
time. 

Taking  of  part. 

There  is  a  decided  conflict  in  the  decisions  as  to 
effect  on  liability  for  rent  of  a  taking  of  only  part 
of  the  leased  premises. 

In  Massaohuaetts  and  Illinois  it  seems  to  be  ea- 
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laid  premises,  $4,537.75.  Of  said  sum  al- 
lowed as  the  value  of  the  leasehold  estates, 
there  was  awarded  to  Emma  Brinkworth,  as 
owner  thereof,  io  the  north  20  feet  of  said  84 
feet  taken,  $17,6;^1.71,  and  for  the  value  of 
her  improvement  thereon,  $2,827.75,  and  to 
said  McCarty,  as  owner  of  the  leasehold  estate 
of  the  south  20  feet,  as  value  of  leasehold 
estate,  $12,5i<4.08.  and  for  his  improvements 
on  the  same,  $2,200.  Motion  for  new  trial 
having  been  overruled,  the  court  found  **  that 
the  respective  sums  of  money  awarded  by  the 
Jury  in  and  by  their  said  verdict  to  the  own- 
ers of  said  lots,  pieces,  and  parcels  of  land 
and  property  are,  and  each  of  them  is,  a  just 
compensation  to  the  owner  or  owners  thereof 
for  the  taking  and  damaging"  of  the  same  by 
the  proposed  improvement.  **  And  said  own- 
er or  owners  shall  respectively  accept  from 
said  city  of  Chicago  such  sum  or  sums  as  are 
ao  awarded  on  account  of  the  lots,  pieces,  and 
parcels  of  land  and  property  so  owned  by 
him,  her,  or  them,  respectively.  .  .  .  And 
that  upon  payment  into  this  court  by  the  said 
•city  of  the  said  several  sums  of  money  for 


the  use  of  the  owner  or  owners  of  any  or  each 
of  the  said  lots,  pieces,  and  parcels  of  land 
and  property,  or  upon  proof  made  to  or  be- 
fore th^  court  that  the  said  sums  of  money, 
or  any  of  them,  have  been  paid  to  the  owner 
or  owners,  respectively,  of  said  lots,  pieces, 
and  parcels  of  land  and  property,  the  city 
of  Chicago  shall  have  the  right  at  any  time 
thereafter  to  take  possession,"  etc.,  of  said 
property  in  respect  of  which  "such  compen- 
sation shall  have  been  so  paid  or  deposited." 
The  fee  owners  alone  appeal,  and  assign  for 
error  that  the  court  erred  in  overruling  their 
motion  for  a  new  trial,  and  in  entering  judg- 
ment ;  second,  that  the  court  erred  in  giving 
each  instruction  in  behalf  of  respondent 
William  McCarty ;  third,  that  the  court  erred 
in  giving  instructions  in  behalf  of  Emma 
Brinkworth. 


Messrs.  Warvelle,  Walah  ^  Marddon 

for  appellants. 

Messrs.  Edwin  Durritt  Smith  and  Solon 
D.  Wilson  for  appellee  William  McCarty. 


tablished  that  a  partial  taking  does  not  affect  11a- 
tillity  for  rent. 

A  lease  is  not  extioKufshed  by  the  loss  vf  a  part 
•of  a  lot  taken  by  a  city  to  widen  a  stareet,  nor  is 
the  tenant  discharired  but  he  is  entitled  to  his  part 
of  the  damages.  The  term  **owner**  under  the 
statute  providinfiT  for  indemnity  means  any  one 
bavlDflr  an  interest  In  real  esute  capable  of  being 
damnified  by  the  layinfir  out  of  a  streeu  Parks  v. 
BoetoD,  15  Pick.  iga. 

A  tenant  is  liable  ander  his  lease  to  pay  reut  and 
taxes  notwiihstandiner  the  front  wall  of  the  store 
l»  destroyed  in  widening  a  street.  He  is,  however, 
•entitled  to  damaires  from  the  city  for  the  loss  of  the 
use  of  the  premises  durlnfr  the  time  he  was  neces- 
<Mirfly  deprived  of  It,  toarether  with  the  diminished 
value  caused  by  taking  part,  for  the  residue  of  the 
term,  and  may  recover  expenses  of  removlnpr  his 
.goods  to  another  etore  and  back  and  loss  of  earn- 
ings for  a  few  days  d  u  ring  such  removals.  Patter- 
son V.  Boston,  20  Pick.  160. 23  Pick.  426. 

Where  a  oity  gave  notice  of  taking  land  to  widen 
«  street*  and  the  owner  thereafter  conveyed  a  part 
<if  a  lot  to  the  city  that  was  held  by  a  tenant  at  will. 
this  at  once  determined  the  tenancy,  but  the 
•oocupant  would  still  be  liable  to  the  landlord  under 
Maas.  Gen.  Stat.,  chap.  90, 9  23,  as  a  tenant  by  suffer- 
4Uioe  for  a  reasonable  reut  from  the  date  of  the 
eonveyance  to  the  entry  by  the  grantee.  Bmmes 
▼.  Feeley,  133  Mass.  MA, 

A  tenant  is  entitled  to  compensation  for  taking  a 
portion  of  the  leased  premises,  in  condemnation, 
without  any  abatement  or  deduction  for  the  rent, 
'«nd  his  liability  for  rent  is  not  affected  by  con- 
demnation of  part  of  the  premises.  Btubbings  v. 
Svanston,  11  L.  B.  A.  830, 196  111.  37. 

Condemnation  of  a  part  of  the  land  does  not 
-aztinguish  the  obligation  of  the  tenant  to  pay 
rent«  but  the  tenant  is  entitled  to  compensation  in 
full  in  the  condemnation  proceedings  for  the  value 
of  bis  leasehold  estate  taken.  Chicago  v.  Gkirrity, 
T  TU.  App.  474. 

The  throwing  out  of  a  strip  of  land  that  belonged 
to  the  road,  by  the  commissioner  of  highways, 
does  not  affect  the  right  of  the  landlord  to  the 
lent  where  suoh  part  was  not  Included  in  the  lands 
leased.    Smith  v.  Nevlin,  80  HI.  193. 

But  In  Missouri  the  rule  is  exactly  opposite.  The 
condemnation  of  a  part  of  land  that  is  leased  will 
extinguish  the  lease  pro  tanto,  and  this  proportion 
may  be  ascertained  In  an  equitable  proceeding. 
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'  Klngsland  v.  Clark,  24  Mo.  SL  The  case  doos  not 
show  who  obtained  the  cordemnation  money. 

The  condemuation  of  a  portion  of  a  lot  ^hat  is 
leased  for  a  term  of  years  will  extinguish  a  pro- 
portionate part  of  the  rent  f*nd  the  landlord  and 
tenant  will  each  be  entitled  to  t!^cir  comperr-xtion. 
,  Biddle  v.  Hussman.  28  Mo.  507. 

So  In  Mississippi,  a  t'  nant  without  notice  of  con- 
demnation proceedinies  may  recover  dauiages  from 
the  levee  oommlseloners,  notwlthslaudlng  they 
have  settled  with  his  landlord  for  Injurleti  to  the 
teuant^s  crops,  and  the  taking  of  a  part  of  leased 
premijej  by  eminent  domain  oper..te8  as  a  diss  ;lu- 
tion  of  the  relation  of  landlord  aud  iei.ant  .;-o 
tanto.    Levee  Comrs.  v.  Johnson,  06  Miss.  248. 

The  rule  in  New  York  is  fixed  by  statu ^^c.  When 
a  pert  of  leased  premises  is  taken  by  widening  the 
street  under  N.  T.  Rev.  Laws,  408, 1 181,  providing 
that  where  the  whole  lot  is  taken  the  tenant  shall 
be  discharged  and  that  where  a  part  is  taken  the 
tenant  shall  be  discharged  as  to  such  part,  the 
apportionment  of  the  rent  between  the  landlord 
and  tenant  should  be  according  to  the  value  of  the 
premises  and  not  as  to  area.  Gillespie  v.  Thomas, 
15  Wend.  464. 

In  proceedings  to  condemn  for  a  reservoir,  the 
amount  of  damages  to  be  awarded  the  tenant  is 
the  amount  in  which  the  rental  value  exceeds  the 
rent  reserved.  The  tenant  will  not  be  liable  for 
rent  for  that  part  taken,  and  this  abatement  Is  to 
be  considered  in  apportioning  the  damages.  Re 
New  Reservoir,  1  Sheld.  408. 

And  a  tenant  is  entitled  to  an  abatement  of  the 
rent  where  a  part  of  the  land  is  taken  for  a  levee 
and  he  is  deprived  of  the  use  of  the  same.  David 
v.  Beelman,  6  La.  Ann.  545. 

Dctmaoes;  application  of. 

Where  the  award  in  condemnation  should  be  to 
the  tenant  for  his  damages  and  to  the  landlord  for 
his,  and  the  report  did  not  separate  the  damages, 
but  the  entry  on  the  minutes  of  commissioners  did 
show  that  the  value  of  the  buildings  and  the  dam- 
age to  the  ground  were  ascertained,  and  the  money 
was  paid  into  court,  the  tenant  having  the  right  to 
remove  the  buildings  under  his  lease  may  maintain 
an  action  for  his  part  of  the  fund  and  secure  it  be- 
fore it  is  paid  over.  Ooutant  v.  Catlln,  2  Sandf.  Ch. 
485,7L.ed.e72. 

A  tenant  entitled  to  be  paid  the  value  of  the 
buildings  by  the  terms  of  a  lease  which  is  renewed 
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Shope*  aT.,  deliyered  the  opinion  of  the 
court: 

No  objection  is  made  or  ur^ed  to  the  find- 
ing of  the  amount  to  be  paia  by  the  city  as 
Just  compensation  for  the  land  taken,  nor  to 
the  entry  of  judgment  therefor,  nor  in  au- 
thorizing the  entry  of  the  city  into  the  84-foot 
strip  condemned  upon  payment  of  that  sum. 
The  verdicts  and  judgments  are  to  be  re- 
garded as  separate  and  distinct.  StubbingB  v. 
Evanston,  136  111.  87,  11  L.  R.  A.  889.  The 
controversy  here,  so  far  as  made  by  counsel 
and  insisted  upon  in  this  court  relates  solely 
to  the  distribution  of  the  sum  found  to  be 
just  compensation  between  the  owners  of  the 
leasehold  estates  and  the  fee  owners.  The 
judgment  of  condemnation,  and  fixing  the 
compensation  to  be  paid  by  the  city,  will  be 
Affirmed ;  so  there  remain  open  for  consider- 
ation the  judgments  distributing  the  compen- 
sation between  and  among  the  parties  holding 
the  several  estates  in  the  premises,  only. 

The  lease  to  the  defendant  Emma  Brink- 
worth  expired  April  80,  1914,  and  was  upon 
a  fixed  annual  rental  until  April  80,  1899, 


and  after  that  the  rental  was  to  be  fixed  by 
appraisement  of  the  land.  The  whole  of  the 
property  included  in  her  lease  was  taken  by 
the  city.  The  court  instructed  the  jury,  al 
her  instance,  ''that  the  taking  of  property 
held  by  a  tenant  under  a  lease  existing  at  tho 
time  of  filing  the  petition  to  condemn  does 
not  release  the  tenant  from  the  payment  of 
rent,  or  any  part  thereof ;"  that  **  the  leasing 
of  real  estate  to  a  tenant  for  a  term  of  years 
is  a  conveyance  to  him  of  an  interest  in  the 
land,  and  if  the  premises,  or  any  part  there- 
of, be  taken  by  such  a  proceeding  as  this, 
the  tenant  is  entitled  to  compensation  for  the 
damages,  if  any,  to  his  leasehold  estate,  in 
respect  to  the  unexpired  part  of  the  term  ;* 
and,  further,  that  the  taking^  of  the  leasehold 

Premises  of  said  Brink  worth  does  not  release 
er  from  the  obligation  to  pay  the  full 
amount  of  rent  required  by  tlie  lease,  etc. 
The  correctness  of  these  instructions  is  chal- 
lenged. 

That  the  tenant,  as  the  owner  of  an  estate 
for  years,  is  guaranteed  just  compensation 
before  his  title  can  be  divested  under  the 


Is  entitled  to  the  amount  awarded  for  the  buildings 
In  condeniDatioQ  prooeedtn^^  Livingston  v. 
Sulzer,  19Uun,875. 

Wbei-e  a  lessee  has  the  privilege  to  remove  build- 
ings at  the  end  of  the  lease  and  the  land  and 
buildings  are  taken  for  publfo  use  and  the  value  of 
the  buildings  ascertained,  but  the  payment  is  made 
to  the  lessor  in  a  gross  sum,  the  lessee  is  entitled  to 
recover  from  the  lessor  the  value  of  the  buildings. 
HuUer  v.  Barle,  3  Jones  &  8. 4SSL 

A  tenant  may  recover  of  the  landlord  his  shai-e 
of  damages  awarded  in  opening  a  street  where  the 
entire  damages  are  paid  to  the  landlord,  only  one 
award  being  made  "by  mistake  and  the  tenants  not 
being  parties  to  the  proceedings,  but  the  fTroro/a 
ot  tlic  ejcpenses  due  the  landlord  should  be  first  de- 
ducted.   Harris  v.  How^,  75  Me.  488. 

Where  comralssiouers  separate  the  amounts  due 
a  tenant  and  a  landlord  in  proceedings  under  2  N.  T. 
Kev.  Laws,  412,  the  tenant  cannot  thereafter  show 
by  parol  that  part  of  the  sum  awarded  to  the  land- 
lord should  be  turned  over  to  him.  Turner  v.  Wil- 
liams. 10  Weni.  138. 

Tho  rights  of  a  lessee  are  independent  of  changes 
in  the  ownership,  and  to  be  aflTected  it  must  be  the 
subject  of  condemnation.  If  the  rights  of  the 
owner  are  alone  condemned  the  right  of  the  lessee 
is  unaffected,  and  If  the  right  of  the  lessee  is  worth 
more  than  the  sum  agreed  to  be  paid  as  rent,  he  is 
entitled  to  the  amount  of  this  excess.  The  amount 
due  the  lessee  is  not  to  be  taken  from  that  paid  the 
lessor  unless  the  teoant  has  paid  his  rent  in  ad- 
vance.   Re  Morgan  R.  &  S.  8.  Co.  33  La.  Ann.  371. 

Where  property  leased  is  condemned,  the  pre- 
sumption is  that  each  interest  is  fully  compensated, 
acoordmg  to  the  law,  for  the  injury  It  sustains  by 
reason  of  the  taking,  and  tbe  interest  of  one  is  not 
to  be  burdened  with  making  good  the  loss  sus- 
tained by  the  other  interest  by  reason  of  the  tak- 
ing, whether  the  condemnation  money  was  award- 
ed to  the  one  or  the  other  in  greater  proportion 
than  it  should  have  been.  Loiter  v.  Pike,  127  lU. 
£67. 

A  railroad  company  in  condemnation  cannot  dis- 
charge its  liability  to  a  tenant  in  possession  by 
payment  to  the  landlord,  and  the  tenant  is  en- 
titled to  the  value  of  his  growing  crops  that  are 
planted  before  he  had  notice  of  the  time  when  his 
possession  would  be  Interfered  with  by  tbe  com- 
pany. Lafferty  v.  Schuylkill  River  JB.  B.  R.  Go.  8 
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L.  R.  A.  ijSi,  124  Pa.  207;  Chattanooga,  B.  a?  a  R.  Oo 
V.  Brown,  84  Ga.  266. 

Where  a  tenant's  lease  antedated  a  decree  of  con- 
demnation and  he  had  no  notice,  actual  or  con- 
structive, of  the  proceedings,  he  cannot  be  affecte<^ 
by  any  action  of  the  landlord  in  consenting  to  the 
decree  as  against  himself.  But  the  landlord  is  not 
liable  where  he  did  not  affect  the  tenant^s  rights. 
Sullivan  V.  Beardsley,  66  CaL  608. 

And  when  the  condemnation  act  requires  the  as- 
seesment  of  the  damages  to  a  tenant,  a  petition  for 
condemnation  which  fails  to  provide  for  his  pro- 
tection will  be  dismissed.  Pettis  v.  Providence,  11 
R.L878. 

A  lessee  was  entitled  to  the  use  of  condemnation 
damages  during  the  continuance  of  the  lease,  for 
the  taking  of  a  strip  of  land  adjacent  to  its  depots 
which  would  have  been  advantageous  and  benefi- 
cial to  the  lessee.  Re  New  York  Cent.  R.  Co.  49  N. 
Y.414. 

The  proper  way  of  assessing  damages,  where  two 
or  more  persons  have  distinct  interests  or  estate* 
In  property  taken  for  the  improvement,  Is  to  ascer^ 
tain  the  damages  to  the  whole  fee  of  the  lot  jn  the 
same  manner  as  if  one  person  alone  had  the  entire 
interest  therein;  and  then  to  apportion  tbe  amount 
among  the  persons  interested  in  the  lot  as  landlor<l 
and  tenant.  Wlggtn  v.  New  York,  0  Paige,  16. 4  L. 
ed.SOl. 

The  commissioners  in  condemnation  may  fix  the 
fee  value  at  a  sum  certain  and  apportion  a  part  to 
the  lessee  and  sublessees  where  the  fee  has  been 
greatly  increased  by  permanent  improvements 
made  by  tbe  leasee  in  consideration  of  reduced 
rent.  Re  New  York  &  Brooklyn  Bridge,  47  N.  Y. 
S.  R.  9$;. 

The  persons  entitled  to  damages  may  waive  the 
error  in  failing  to  apportion  the  damages  between 
them,  and  one  who  attacks  a  street  opening  assess- 
ment for  failure  to  obtain  nominal  damages  must 
proceed  with  alacrity.  Bentz  v.  Detroit^  48  Mich. 
544. 

Where  a  landlord  and  tenant  unite  in  an  appeal 
from  an  award  on  the  ground  that  the  highway 
for  which  the  land  was  taken  is  unnecessary  and 
that  no  damages  are  awarded,  an  arrest  of  judg- 
ment cannot  be  had  because  the  damages  were  not 
separated.  Thornton  v.  North  providence,  6  R.  I. 
433. 

There  can  be  but  one  award  under  the  Pennayl* 
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power  of  eminent  domain,  is  not  questioned. 
The  leasee  takes  the  term  as  every  other  in- 
terest in  land  is  taken,  subject  to  the  exercise 
of  that  power  whenever  the  public  necessity 
and  convenience  demand  it.  He  holds  and 
enjoys  the  estate  granted  subject  to  the  exer- 
cise of  the  sovereign  power  to  appropriate 
his  land  to  a  public  use,  upon  making  to 
him  just  compensation  *.  and  if  he  siufers 
loss,  or  is  deprived  of  his  estate,  he  is  pro- 
vided with  the  same  remedy  that  is  given  to 
all  other  owners,  and  holds  his  title  subject 
to  this  right,  as  his  landlord  holds  his  title. 
Hence  it  has  been  held  that  a  taking  under 
the  eminent  domain  is  not  a  breach  of  the 
covenant  for  quiet  enjoyment,  and  does  not 
technically  amount  to  an  eviction.  Folts  v. 
Huntley,  7  Wend.  211 ;  Parks  v.  Boston,  16 
Pick.  198;  FooU  v.  Cincinnati,  11  Ohio, 
408,  38  Am.  Dec.  737 ;  Patterson  y.  Boiton, 
20  Pick.  159;  Dyer  v.  Wightman,  86  Pa. 
425 :  Irost  v.  Earnest,  4  Whart.  90 ;  Boss  v. 
Bysart,  83  Pa.  452 ;  Schuylkill  dt  D,  Imp,  d 
B.  Go.  y.  Schmoele,  57  Pa.  271.  And  when  a 
portion,  only,  of  the  land  is  taken,  and  a 


portion  remains  which  is  susodptible  of  oc- 
cupation under  the  lease,  we  have  held,  fed- 
lowing  what  we  regard  as  tbe  weight  of 
authority,  that  the  covenants  of  the  lease  are 
not  abrogated,  and  that  the  tenant  is  bound 
by  his  covpnant  to  pay  full  reot,  according 
to  its  terms,  {Stubbings  v.  JShanston,  186  111. 
87,  11  L.  R.  A.  839,)  and  that  in  such  case 
the  lessee  would  not  be  entitled  to  apportion- 
ment or  an  abatement  of  the  rent  for  the  part 
of  the  land  taken,  but  was  bound  to  pay  rent 
for  the  whole  of  the  premises  demised.  In 
that  case  we  refrained  from  expressing  any 
opinion  in  respect  of  the  rule  |:overning  in 
cases  where  the  entire  tract  or  lot  of  land 
embraced  in  the  lease  is  taken  for  the  public 
use.  That  question  is  now  presi'uted  to  this 
court  for  the  first  time. 

If  the  covenant  to  pay  rent  is  not  affected 
by  the  proceedings  and  judgment  of  con- 
demnation, it  is  clear  that  the  k*ssor  would 
be  entitled  as  compensation  only  to  the  pres- 
ent value  of  his  reversion,  which  he  holds 
subject  to  the  term  created  by  the  lease ;  and 
the  lessee,  continuing  personally  iiable,  but 


vania  Act,  March  18,  1873.  authorizing  the  PeoD- 
•yl^-ania  Railroad  Company  to  take  property  near 
Delaware  avenue,  and  on  petition  of  the  raihroad 
company  the  matter  will  be  referred  back  to  as- 
eertain  the  damafires  due  the  tenant,  where  the 
award  is  only  to  the  o?mer.  Fitzpatrick  v.  Peon- 
lylrania  R.  Co.  31  Phlla.  lag.  Int.  88. 

Where  the  owner  made  a  lease  for  years  and  the 
lessee  aasierned  to  two  persons  for  the  remainder  of 
the  term  before  a  part  of  the  )and  was  taken  for  a 
kifrhway,  under  Mass.  Gen.  Stat.  chap.  43,  fifl  17, 18, 
entire  damsffee  should  be  paid  to  a  trustee  and 
need  not  bo  apportioned  under  sections  53  and  58. 
■Ithoufirb  the  tenant  could  remove  the  buildinfrs  and 
erect  new  ones,  but  wav  to  make  repMirs  and  grive 
up  the  premises  in  good  repair.  The  imposition  of 
duties  and  giving  the  tenant  rights  not  usual  to 
tenancy  for  years  dM  not  make  the  interest  of  the 
tenant  and  reversioner  other  than  merely  succes- 
sive in  point  of  Ume  m  the  whole.  Boston  v .  Rob- 
bins,  12S  Mass.  884. 

Damages^  right  to  and  estimation  of. 

A  tenant  of  a  mill  under  lease  from  the  owner 
li  entitled  to  the  damages  suscained  by  him  on  ac-  ' 
eountof  the  diversion   of  a  watercourr^e  by  the  i 
voter  commissioners  in   New   York.     Ejc  parte 
Water  Comrs.  4  fidw.  Ch.  545, 6  L.  ed.  939.  | 

A  tenant  for  years  is  an  owner  within  the  mean- 
ing of  the  Pennsylvania  Act,  autborizlnir  the  ' 
court  to  appoint  viewers  to  award  compensation  '■ 
for  land  tak«»n  for  the  purposes  of  a  rallroud  or 
turnpike.  Brown  v.  PowuU,  25  Pa.  220:  Allegheny 
k  P.  Turnp.  Uoad  v.  Brosi,  22  Pa.  29;  lie  W^uter 
Street,  7  Pblla- 457. 

A  ten:'.nf  for  year*  wir.Vi  the  privilege  of  removal 
oi  builJui;;^  erected  by  him,  in  case  the  landlord 
did  not  purchase  the  same,  is  entitled  to  compen- 
sation for  the  value  of  his  improvement  and  the 
fixtures  attached  thereto.  In  addition  to  his  lease- 
bold  interest,  in  proceedings  under  N.  Y.  Laws 
1884.  chap.  150.  to  condemn  land  for  park  purposes. 
JU  Bulfalo,  17  N.  Y.  8.  R.  371,  reversing  1 N.  Y.  8. 
B.742. 

A  tenant  for  years  is  entitled  to  compcnsntlon 
for  an  injury  done  by  a  railroad  company  in  the 
ffim^tructlon  of  its  road.  It  is  proper  to  prove  what 
the  lease  and  machinery  and  fixtures  used  in  con- 
nection therewith  were  worth  tiefore  and  after 
taking.  If  the  location  of  the  railroad  compelled 
tbA  rpmoTal  of  the  plant,  and  the  machlnerj  wa«  , 
SI  U  R  A. 


depreciated  as  it  stood,  the  dilferenoe  between  the 
value  of  the  machinery  and  its  value  to  be  removed 
and  applied  to  the  same  or  other  use  la  to  be  con* 
sidered.  Philadelphia  ft  R.  R.  Go.  v.  O  eta,  118  Pa. 
214, 105  Pa.  547. 

A  tenant  may  recover  damages  for  m  nuisance 
caused  by  grading  and  paving  a  street,  although 
the  fee  is  in  another.  Kensington  Comra^  v.  Wood, 
10  Pa.  93.  48  Am.  Dee.  583. 

A  tenant  is  entitled  to  compensation  for  the 
value  of  bulMinga  belonging  to  him,  that  are  taken 
In  condemnation.    Re  Broadway,  68  Barb.  678. 

A  tenant  for  years  is  entitled  to  compensation 
for  taking  land  for  a  railroad,  and  his  privilege  of 
renewal  la  proper  matter  to  be  considered  In  esti- 
mating his  damages.  North  Pennsylvania  EK.  Co. 
V.  Davis,  26  Pa.  288. 

The  provision  of  2  N.  Y.  Rev.  Laws,  417,  1 178, 
providing  for  compensation  to  the  owners  and 
lessees  over  and  above  the  benefits,  is  construed  to 
mean  that  all  the  covenants  and  conditions  of  lease 
are  to  be  considered,  and  involves  an  inquiry  into 
the  annual  value,  the  amount  of  rent  reserved,  and 
the  duration  of  the  term.  The  tenant  has  a  legal 
estate  which  may  be  more  valuable  by  reason  of  a 
covenant  of  renewal.  Re  William  8c  Anthony 
Streets,  19  Wend.  678. 

A  lessee  is  entitled  to  recover  the  diminished 
rental  value  until  the  expiration  of  bis  term,  as 
damages  from  tbeoperHtion  of  an  elevated  railroad 
abutting  on  the  propeity.  Day  v.  New  York  Elev. 
U.  Co.  52  N.  Y.  S.  K.  310  isee  further  OdeU  v.  Metro- 
politan Blev.  R.  Co.  infra.) 

In  condemnation  for  a  railroad,  the  inquiry  to 
asceruiin  the  damages  to  the  tenant  should  be, 
"Whatisthepr'^pcrLy  (the  leasehold  interest)  worth 
r.o'-v,  and  what  will  it  »»c  worth  afror  the*  railroaJ 
sjull  have  taken  the  part  In  qnocion?  TIsc  dill'ur- 
ence  Is  the  damages.**  New  York.  W.  d.  &  B.  ii. 
Co.  V.  Bell.  28  Hun,  426. 

In  a  proceeding  under  Mass.  Stat.  1871,  chap.  8S2, 
8  7,  by  a  lessee  for  damages  for  wlrtciilnar  tho  street, 
the  value  of  the  lease  Is  the  market  \  uIub,  and  a 
relusBl  to  instruct  that  the  lessee  was  entitled  to 
compensation  for  other  value  than  the  market 
value  was  not  error.  Lawrence  v.  Boston,  119  Mass. 
126. 

A  tenant  Is  entitled  to  an  award  equal  to  the  fahr 
market  value  of  his  terra,  and  estinrited  damages 
to  nis  leasehold  interest  mav  t)e  aiiowett  in  proceed- 
ings under  1  N.  Y.  Stat.  1748,  to  condemn  for  prop- 
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losing  hU  estate  and  the  right  to  its  enjoy* 
ment,  would  be  entitled  to  receive,  not  mere- 
ly the  value  of  the  term,  but  also  a  sum  of 
money  eauivalent  to  the  present  value  of  the 
sum  of  the  rents  payable  infutnro;  that  is, 
he  should  receive  the  value  of  his  term,  sub- 
ject to  the  rent,  and  such  further  sum  as 
would  be  considered  a  present  equivalent  for 
the  rent  thereafter  to  be  paid.  And  the  lessor 
would  receive  correspondingly  less.  The 
cases  thus  holding  proceed  upon  the  theory 
that  the  condemnation  of  the  land  leaves  the 
lease  in  full  force,  at  least  in  so  far  as  there 
are  covenants  to  pay  rent.  We  think  that, 
while  the  condemnation  proceeding  may  not 
amount  to  a  technical  eviction,  where  the 
entire  tract  of  land  or  lot  is  taken  the  ef- 
fect is  to  abrogate  the  relation  of  landlord 
and  tenant.  By  virtue  of  such  proceeding, 
whatever  title  the  tenant  has  in  the  land 
passes  to  the  state  or  corporation  in  whose 
Dehalf  the  right  of  eminent  domain  is  exer- 
cised, and  precisely  the  same  is  true  of  the 
landlord's  estate  or  interest;  and  the  effect 
is  an  absolute  extinguishment  of  the  right 
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and  title  of  both  in,  or  control  over,  the 
subject  of  the  demise.  It  is,  in  effect,  evic- 
tion by  paramount  right,  and  has  all  the  force 
of  an  eviction  by  a  paramount  title,  coupled 
with  a  conveyance  by  the  owners  of  their 
respective  interests.  If  the  lessee  should  be 
held,  in  such  case,  entitled  to  receive  com- 
pensation growing  out  of  his  liability  to  pay 
rent  for  the  remainder  of  the  term,  after  the 
extinguishment  of  his  title,  it  will  not  be 
contended  that  the  measure  of  such  compen- 
sation would  be  the  gross  renta.  It  is  clear 
that,  if  the  lease  have  fifty  years  to  run  at  an 
annual  rental  of  |1,000,  an  annual  interest 
of  2  per  cent  upon  the  gross  sum  of  the  rents 
would  discharge  the  installments  as  they  fell 
due,  and  leave  the  tenant  the  gross  sum  of 
$50,000  profit  at  the  expiration  of  the  term. 
To  this  he  would  not  be  entitled.  He  is  to 
receive  compensation  only.  Compensation 
would  be  made  by  the  payment  to  him  of  a 
sum,  the  present  equivalent  of  the  sum  of 
the  rents  payable  during  the  term,  with  a 
proper  discount  in  payment.  If  this  be  so, 
the  effect  is  simply  to  take  the  money  which 


erty  for  Central  Park,  but  the  tenant  Is  DOt  entitled 
to  damafire  for  the  Injury  sustained  by  loas  or  de- 
rangement of  buBtneas.  Be  Oentral  Park  Comrs. 
54  How.  Pr.  »18. 

The  tenant  should  not  be  allowed  damaRes  for 
an  injury  to,  or  for  the  cost  of  removal  of  personal 
property,  under  the  New  York  constitution  which 
eontemplates  takincr  real  property  only.  Be  New 
York  Cent.  &  H.  H.  R.  Co.  v.  Pierce,  86  Hun,  806. 

And  the  flrood-wfll  of  the  business  of  the  lessee  is 
not  an  element  of  damages,  neither  is  the  loss  of 
personal  property,  but  the  loM  of  rents  bs'  the 
owner  duringr  the  time  of  repairlnff  the  buildings 
will  be  considered  as  damages.  Edmands  v.  Bos- 
ton, 1€8  Mass.  58S. 

Where  a  party  owned  property  and  had  a  lease 
on  other  adjoin tnir  property,  and  a  railroad  compa- 
ny sought  to  condemn  a  part  of  the  leased  ground 
which  was  used  In  connection  with  the  whole  as  an 
entirety,  he  might  recover  damages  to  the  whole 
tract,  but  could  not  recover  loss  of  profits.  Chi- 
cago &  £.  R.  Co.  V.  Bresel,  110  111.  89. 

And  loss  to  a  tenant  in  business  cannot  be  award- 
ed as  damages  in  condemnation.  Taylor  v.  Met- 
ropolitan Elev.  R.  Co.  18  Jones  &  S.  811. 

A  tenant  is  entitled  to  compensation  where  the 
land  is  taken  by  a  railroad,  and  may  prove  the 
value  of  the  leasehold  interest  over  the  rent  re- 
ceived, but  this  does  not  include  estimated  proflta, 
**and  compensation  will  not  be  given  for  mental 
iuifering  of  a  party  who  would  rather  have  stayed 
on  the  premises  than  have  moved  away.**  Penn- 
sylvania R.  Co.  V.  Eby,  107  Pa.  186. 

The  contracts  between  the  owners  of  different 
interests  cannot  enlarge  the  compenf*ution  to  bo 
paid  for  the  whole  land  taken  for  public  use.  Burt 
V.  Merchants  Ins.  Co.  115  Mass.  t. 

Where  a  tenant  had  paid  his  rent  in  advance,  and 
erected  new  buildings  at  his  own  expense,  but 
could  not  alter  the  store  unless  with  consent  of  the 
lessors,  who  refused  to  consent  and  the  city  widened 
the  street,  he  was  entitled  to  recover  from  the  city 
compensation  for  the  loss  of  the  rent  of  the  whole 
store  only  for  such  time  as  was  necessary  to  repair 
the  store,  and  the  city  is  not  liable  for  the  refusal 
of  lessors  to  agree  to  repairs.  The  city  paid  the 
lessors  their  share  before  Rev.  Stat.  chap.  281,  au- 
thorizing an  apportionment,  took  effect.  Brooks 
T.  Boston,  19  Pick.  174. 

Where  there  is  evidence  showing  injury  to  the 
whole  of  the  leased  premises  and  that  the  whole 
»l  L.  R  A. 


was  used  in  plalntlff^s  business,  an  award  may  be 
for  the  full  damages.  Renwlck  v.  Davenport  ft  N. 
W.  R.  Co.  49  Iowa,  664. 

Where  a  tenant  testified  that  the  leasehold  inter- 
est was  worth  to  him  the  amount  of  the  rent  only, 
an  award  of  $160  for  his  Interest  In  a  lease  from 
May  1, 1886,  to  April  80,  1891,  at  a  rental  of  $60  a 
month  and  $100  for  expenses  of  removal  is  not  too 
low  although  a  real-estate  dealer  testified  It  was 
worth  $2,500  to  $8,000  above  the  rent.  Becker  v- 
Chicago,  a  ft  Q.  R.  Co.  126  111.  436. 

And  in  a  condemnation  case  an  award  to  the  ten^ 
ant  for  a  strip  ot  land  of  an  amount  equal  to  the 
rent  he  was  to  pay.  was  sustained.  Booker  v.  Yen- 
Ice  ft  C.  B.  Co.  101  lU.  883. 

But  where  the  city  begins  improvements. and 
abandons  the  same,  damages  cannot  be  had  by  the 
tenants  for  such  abandoument  where  such  im- 
provement Is  to  be  paid  for  by  the  owner,  fllgh- 
land  V.  Galveston,  64  Ter.  527. 

The  owner  of  a  building  acquiring  title  after  a 
railroad  is  built  In  front  thereof  Is  entitled  to  re- 
cover damages  and  the  application  of  the  rule  of 
the  difference  in  rental  value  **does  not  depend 
upon  either  the  actual  receipt  of  rent,  the  occupa- 
tion of  the  property  by  the  owner,  or  the  premises 
standing  Idle."  Kom  v.  New  York  Elev.  R.  Co.  8$ 
N.  Y.  S.  EL  822. 

'*It  was  not  error  to  allow  a  recovery  for  loss  of 
rental  value  during  the  term  of  the  unexpired 
lease  of  the  premises  when  the  plaintiffs  purchased: 
these  leases  bad  been  made  after  the  building  of 
the  road  (elevated  road)  and  presumably  the  rent 
stipulated  for  It  was  lower  than  it  would  have 
been  if  the  road  had  not  been  there.**  Werfelman 
V.  Manhattan  R.  Co.  8  J  N.  Y.  S.  R.  682:  Johnston  v. 
Manhattan  R.  Co.  Id.  685:  Mulford  v.  Metropolitan 
Elev.  R.  Co.  86  N.  Y.  8.  R.  61. 

An  assignee  of  a  lease  where  the  building  is 
owned  by  his  assignor  is  entitled  to  recover  dam- 
ages to  the  rental  value  of  the  building  caused  by 
construction  of  an'  elevated  railroad,  where  the 
lease  was  made  in  1963  with  privilege  of  renewal 
and  was  renewed  in  1884  after  the  railroad  was 
built;  and  he  may  recover  although  more  than  one 
half  the  time  the  property  was  in  possession  of  his 
tenants.  Kearney  v.  Metropolitan  Elev.  R.  Oo. 
129  N.  Y.  76. 

Past  damages  may  be  recovered  by  the  owner  of 
premises  for  injuries  cai*5ed  by  an  elevated  rail- 
road, although  the  property  had  been  In  the  po»> 
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really  belongs  to  the  leflsor,  and  pay  it  over 
to  the  leasee,  that  he  may  pay  it  back  to  the 
lessor  in  installments ;  and  this  is  to  be  done 
withoat  profit  to  either,  and  under  a  lease 
which,  for  all  other  purposes,  has  been  ab- 
solutely eztinffuished.  We  are  of  opinion 
that  reason  and  the  weight  of  authority  are 
opposed  to  the  establishment  of  such  a  rule. 
The  interest  of  the  lessor  in  the  premises  is 
the  Talue  of  his  reversion,  and  the  rents ; 
that  is,  the  reversion  with  the  rents  added. 
The  interest  of  the  lessee  in  the  premises  is 
the  value  of  his  term,  subject  to  the  rents, 
and  each  are  to  receive  compensation  accord- 
ingly. Upon  the  judgment  of  condemnation 
being  entered,  the  money  awarded  would 
stand  in  lieu  of  the  land  taken  or  damaged, 
and  to  be  apportioned  upon  the  several  in- 
terests in  the  property. 

We  are  referrea  to  a  single  case,  only, 
FooU  V.  Cincinnati,  11  Ohio,  408,  88  Am. 
Dec.  737,  where  it  has  been  held  that  the 
tenant's  liability  to  pay  rent  to  his  landlord 
continues  unimpaired  after  condemnation  of 
the  entire  tract  of  land  included  in  the  lease, 


or  where  so  much  thereof  had  been  appropri- 
ated that  the  residue  was  incapable  of  oo- 
cupation  for  any  purpose  consistent  with  the 
lease ;  and  that  case  is  placed  upon  the  prin« 
ciple  that  the  right  or  eminent  domain,  or 
the  right  of  appropriating  land  to  public 
uses,  is  not  a  technical  incumbrance  on  the 
land,  and  that  such  appropriation  is  not  an 
eviction.  And  the  only  cases  cited  in  sup- 
port of  the  decision  are  FolU  v.  Huntley,  7 
Wend.  211,  and  Parks  v.  Boston,  16  Pick. 
198,  in  each  of  which  cases,  the  demised 
premises  were  only  partially  taken,  and  the 
tenant  remained  in  possession  of  the  residue 
under  his  lease.  In  O'Brien  v.  Ball,  119 
Mass.  28,  where  the  city  of  Boston,  under  an 
act  authorizing  it,  acquired  the  title  to  a 
tract  of  land  which  had  been  leased  by 
O'Brien  to  Ball,  and  the  title  of  the  lessor 
divested  in  the  whole  tract,  the  lessor 
brought  suit  against  the  lessee  for  rent  ac- 
cruing; after  divestiture  of  Lis  title.  The 
court  held  the  lessor  not  entitled  to  recover, 
and  said :  **  But  even  without  eviction  by 
or  attornment  to  the  holder  of  the  new  title, 


mmUm  of  tenants  boldinff  under  the  plaintiff  for 
several  years  prior  to  the  commonoement  of  the 
aotton.  Pitzpatriok  v.  New  York  Elev.  B.  Go.  48  N. 
Y.  S.  R.  aoO;  Nooney  t.  New  York  Elev.  R.  Oo.  48K* 
Y.&B.800. 

The  owner  may  recover  damaires  oooasioned  by 
the  constructton  of  an  elevated  vailroad  adjacent  to 
hjfl  property*  althoagh  during  a  part  of  tbe  time 
tAe  property  is  in  poaseislon  of  a  tenant  Keroo- 
Chan  T.  New  York  Elev.  a  Go.  ]£8  N.  Y.  665;  Hioe 
▼.  New  York  Elev.  R.  Co.  US  N.  Y.  671:  Sterry  v. 
New  York  Eiev.  R.  Go.  129  N.  Y.  619;  Cornell  v.  New 
York  Elev.  R.  Go.  87  N.  Y.  8.  R.  684;  Mortimer  v* 
Ibnhattan  R  Go.  1»  N.  Y.  81:  Biaohoff  v.  New  York 
raev.  B.  Co.  46  N.  Y.  8.  R.  868,  188  N.  Y.  287.  See 
also,  Oonkling  v.  Manhattan  R.  Co.  and  Stemberger 
V.  Manhattan  EL  Co.  infrct, 

Heenu. 

Where  a  dty  ordinance  abolished  a  market-house 
a  lessee  of  a  stalU  who  had  purchased  a  stall  at  auc- 
tion paying  a  premium  above  a  yearly  rent  and 
occupying  tbe  same  for  a  number  of  years,  was 
only  a  tenant  by  the  year,  and  was  not  entitled  to 
any  retnmof  the  premiunia  paid  on  the  termina- 
tion of  the  tenancy.  Woelpper  v.  Philadelphia,  88 
Fa.20B. 

This  clearly  sustains  the  case  of  Strickland  t. 
Pennsylvania  R.  Co.,  reported  with  the  main  case 
IKmC,  p.  2S4,  and  there  appears  to  be  no  conflict  on 
that  question. 

The  removal  of  sidewalk  stands  by  the  city  an- 
tbortties  which  were  leased  with  a  store,  cannot  be 
pleaded  by  the  tenant  In  defense  to  a  claim  for  the 
vent  the  right  being  a  mere  prl  vilege.  The  tenancy 
was  with  full  notice  of  the  power  of  the  city  to  or- 
der a  removaL   McLarren  v.  Spalding,  2  CaL  610. 

A  lotowner  in  a  graveyard  held  by  a  church  is 
not  entitled  to  any  compensation  under  Pennsyl- 
vania Acts  1807,  authorising  commlsaionerB  to  re- 
move the  bodies  interred,  and  making  it  unlawful 
to  ose  the  same  for  a  burial  ground,  where  such 
lotowner  has  made  no  Interment  in  his  lot  and  such 
cemetery  was  becoming  a  nuisance.  Kincaid*s 
App.  66  Pa.  411;  Craig  v.  First  Presby.  Church  of 
Pittsburgh,  88  Pa.  61. 

An  oral  lioense  for  the  use  of  a  well  and  a  hy- 

-draolio  ram  gave  the  licensee  no  estate  in  the  land, 

hot  was  a  permission  by  the  owner  revocable  at 

wfl],  by  death  or  alienation,  and  entitled  the  11- 

'  censee  to  no  damages  for  the  taking  under  the 
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right  of  eminent  domain.  Clapp  v.  Boston,  138 
Mass.  807. 

A  tenant  cannot  plead  damages  from  change  in 
the  grade  of  the  street  as  a  cause  for  abatement  of 
the  rent.    Gallup  v.  Albany  R.  Co.  65  N.  Y.  L 

A  license  and  a  grant  by  special  warranty  by  a 
landlord  to  a  railroad  company  to  enter  and  use  a 
part  of  land  that  he  had  previously  leased,  does  not 
give  the  tenant  any  right  to  recoup  damages  from 
the  landlord,  as  the  railroad  company  must  talce 
only  subordinate  to  the  rights  of  the  tenant.  Bly  the 
V.  Pratt.  62  Miss.  707:  Baltimore  &  0.  B.  Co.  v« 
Thompson,  10  Md.  76. 

Practice;  remedies. 

It  is.  error  to  grant  an  injunction  in  favor  of  a 
tenant,  against  tbe  operation  of  an  elevated  rail- 
road company  that  would  be  operative  beyond 
the  expiration  of  the  lease.  Odell  v.  Metropolitan 
Elev.  B.  Go.  62  N.  Y.  S.  R.7. 

Where  one  railroad  company  leased  a  part  of  the 
track,  and  reserved  the  general  control,  manage- 
ment, and  supervision  of  the  main  line,  the  leasee 
was  not  a  necessary  party  to  a  proceeding  by  an- 
other company  to  condemn  a  right  of  way  across 
the  track.  Englewood  Connecting  R.  Co.  v.  Chi- 
cago &  B.  L  R.  Co.  117 IIL  61L 

In  an  action  for  damages  by  an  owner  against  a 
railroad  operated  in  front  of  the  property,  where 
there  was  a  Ave  years*  lease  executed  after  the  erec- 
tion of  the  road  and  covering  the  time  embraced 
in  the  action,  it  is  error  for  the  court  to  tell  the 
jury  that  they  should  consider  that  there  was  a  five 
years*  lease  at  a  fixed  rental  which  must  remain 
even  if  the  read  is  removed,  as  it  might  have  led 
the  jury  to  believe  that  the  loss  of  rental  was  due 
to  a  five  years*  lease  being  made,  and  not  to  the 
railroad.  Stemberger  v.  Bianbattan  R.  Co.  41  N« 
Y.S.R.627. 

In  a  proceeding  to  condemn  by  the  United  States 
under  70  Ohio  Laws,  86, 1 1,  and  17  U.  S.  Stat,  at  L. 
682,  providing  that  the  owner  or  owners  of  each 
separate  parcel  shall  have  the  right  to  a  separate 
trial,  this  provision  does  not  mean  that  each  owner 
of  an  estate  or  interest  in  each  parcel  is  entltied  to 
a  separate  trial.  Kohl  v.  United  States,  91  U.  8. 
867, 23  L.  ed.  440. 

lAfe  tenants,  reversUmers,  and  remailndsrmen, 
A  tenant  for  life  or  years  is  an  owner  under  a 
statute  providing  compensation  to  the  **owner**  for 
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the  liability  to  pay  the  rent  reserved  ceased 
with  the  termination  of  the  plaintiff's  estate." 
Barclay  v.  Piekks,  38  Mo.  148,  was  an  action 
by  the  lessor  to  recover  rent  reserved  in  a 
written  lease.  The  defendant  offered  to  prove 
that  after  the  making  of  the  lease,  and  be- 
fore the  rent  sued  for  accrued,  the  city  of  St. 
Louis  had,  in  a  proceeding  instituted  in  the 
opening  of  Cboteau  avenue,  in  said  city,  etc. , 
taken  the  leased  property  for  the  opening  of 
said  street,  and  that  the  title  to  the  property 
had  thereby  become  vested  in  the  city,  etc., 
which  was  rejected.  The  court  held  the  tes- 
timony admissible,  and  says :  **  As  a  p:eneral 
rule,  whenever  the  estate  which  the  lessor 
had  at  the  time  of  making  the  lease  is  de- 
feated or  determined,  the  lease  is  extin- 
guished with  it.  If,  therefore,  a  lot  of  land 
or  other  premises  under  lease  is  re(juired  to 
be  taken  for  city  or  other  -public  improve- 
ments, the  lease,  upon  confirmation  of  the 
report  of  the  commissionei's  condemning  the 
property,  becomes  void.  When  the  lessor 
ceases  to  have  any  interest  in  the  property, 
the  rent  becomes  annihilated."    Citing  Tay- 


lor, Land.  &  T.  §  519.  See  Schuylkill  <&  2>. 
Imp.  db  B.  Co.  v.  Sehmoele,  iupra;  Cuthbert 
V.  Kuhn,  8  Whart.  857,  81  Am.  Dec.  518. 
In  these  cases  the  discharge  of  the  lessee  from 
liability  is  placed  upon  the  ground  that  the 
landlora's  title  is  absolutely  extinguished  in 
the  leased  estate,  and  he  cannot,  therefore, 
enforce  the  contract  for  the  payment  of  rent 
after  its  extinguishment.  **The  tenant's 
covenant  is  only  to  pay  a  certain  sum  aa 
rent,"  says  Gray,  Ch.  J.,  in  Lamson  v.  Clark- 
son,  118  Mass.  848,  18  Am.  Rep.  498,  "and 
in  the  words  of  Dodridge  in  Simpson  v. 
Sotheme,  2  Bulst.  274 :  'If  it  be  so  that  the 
estate  be  ended,  the  contract  for  the  rent  will 
end  also;  this  being  but  quid  pro  quo  ».  c. 
the  rent  for  the  land. '"  The  doctrine  is  well 
established  that,  although  the  lessee  cannot 
show  that  his  lessor  had  no  title  to  the  prem- 
ises when  the  tenancy  be^an,  he  may  show 
that  he  had  a  limited  estate,  only,  which 
was  determined  by  its  own  limitation  before 
the  cause  of  action  accrued,  as  where  he  held 
the  estate  for  the  life  of  another,  or  the  like, 
which  expired  during  the  term,  {Lamson  v. 


change  of  grade  in  highways.  Gilligan  v.  Provi- 
dence  Board  of  Aldermen,  11  R.  L  268. 

In  condemnation  by  a  railroad  the  true  rule  for 
valuing  the  damages  as  a  whole  is  **the  difference 
between  the  property  before  the  making  of  the 
road  and  Its  value  after  the  road  is  made  and  af- 
fected by  it.  Of  this  difference  the  life  tenant  is 
entitled  to  the  proportion  of  the  whole  which  the 
value  of  the  life  estate  t)ears  to  the  whole  differ- 
ence.*' Pittsburgh,  v.  &  a  B.  Ck>.  V.  Bentley,  88 
Pa.  178. 

A  tenant  for  life  is  entitled  to  damages  as  well  as 
a  trustee  of  the  fee  in  remainder,  for  damages  in 
condemnation.  Passmore  v.  Philadelphia,  W.  &  B. 
B.  Co.9PhiIa.9rO. 

A  tenant  for  life  may  have  an  award  tor  the 
damages  done  to  ber  estate  by  the  construction  of 
the  Reading  Kailroad,  or  she  may  Join  with  the  re- 
maindermen and  have  the  entire  damages  assessed. 
Reading  R.  Co.  v.  Boyer,  18  Pa.  497. 

Under  the  Pennsylvania  Act  of  March  36, 1830,  to 
■uppiy  Harrisburg  with  water  where  the  parties 
cannot  agree,  all  tbat  the  viewers  have  to  do  is  to 
ascertain  the  quantity  and  value  of  the  lands  taken 
and  file  their  report.  If  a  widow  claims  a  life  estate 
In  the  fund,  it  may  be  paid  into  court  and  it  may 
be  awarded  to  the  widow  on  her  giving  security  for 
the  forthcoming  of  the  principal  on  her  nuurriage 
or  death.    Crangle  v.  Harrisburg,  1  Pa.  18S. 

Damages  awarded  a  life  tenant  for  the  value  of 
his  life  estate  only  is  proper  in  a  condemnatioD  for 
widening  a  street,  and  the  balance  may  be  invested 
under  the  care  of  the  court  to  await  the  termina- 
tion of  the  life  tenancy.  Miller  v.  Aahvllle,  112  N. 
0.750. 

Under  Mass.  6cn.  Btat.  chap.  48,  66  17, 18,  where 
the  tenancy  Is  for  life  or  years,  the  compensation 
in  condemnation  is  to  be  paid  to  a  trustee  and  the 
income  is  to  be  paid  to  tbe  owner  of  the  particular 
estate  during  bis  term;  but  where  there  are  several 
estates  at  tbe  same  time  in  tbe  premises  or  in  a 
part  thereof,  the  apportionment  is  to  be  by  a  Jury. 
Boston  V.  Bobbins,  121  Mass.  453. 

Compensation  must  be  made  to  both  the  owner 
of  tbe  life  estate  and  to  tbe  remainderman,  in  pro- 
ceedings to  condemn  land  for  waterworks.  Har- 
risburg V.  Crangle.  8  Watts  &  S.  460. 

Wbere  the  award  of  commissioners  In  condemna- 
tion for  a  railroad  gives  to  a  person  in  possession  a 
gross  sum  for  compensation  as  owner,  and  he  has 
only  a  life  interest,  he  may  appeal  without  having 
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the  owner  of  the  reversion  join,  but  bis  appeal  will 
not  enure  to  the  benefit  of  tbe  reversioner  wha 
does  not  appeal.  Chicago,  K.  ft  N.  R.  Co.  v.  Ellia 
(Kan.)  July  8, 1888. 

A  tenant  for  life  cannot  affect  the  right  of  a  re- 
mainderman for  danuiges  In  taking  land  for  a  rail- 
road right  of  way,  as  each  is  entitled  to  recover  his 
damages.  Little  Rock  &  Ft*  S.  B.  Go.  v.  Dyer,  8& 
Ark.  800;  Benton ville  B.  Co.  v.  Baker,  46  Ark.  852. 

The  owner  of  a  life  estate  in  land  taken  for  a  rail- 
road right  of  way  is  entitled  to  the  same  estate  in 
the  proceeds  paid  into  court  for  condemnation,  and 
a  creditor  of  the  remainderman  cannot  have  th& 
fund  separated,  or  claim  any  part  thereof.  Kan- 
sas City  S.  &  M.  R.  Co.  V.  Weaver,  86  Mo.  478. 

Where  an  application  was  made  for  an  assess- 
ment of  damages  for  taking  water,  and  the  claim- 
ant held  under  a  contract  to  convey,  it  was  said 
that  when  water  is  taken  by  the  state  for  the  use 
of  a  canal,  wbat<^ver  interest  the  claimant  has  is  to 
be  paid  for,  although  he  may  have  only  a  limited 
interest,  a  particular  estate,  or  a  right  merely  equi- 
table, the  reversion  or  legal  estate  residini;  else- 
where. Ej;  parU  Jennings,  6  Cow.  518, 16 Am.  Dec 
447. 

A  life  tenant  may  recover  past  damages  to  hla 
estate  from  an  elevated  railroad,  and  he  need  not 
make  the  remainderman  a  party  where  fee  damage 
is  not  awarded.  E^napp  v.  New  York  Blev.  R.  Co. 
58  N.  Y.  a  R.  671. 

In  the  case  of  Bach  v.  New  York  Elev.  R.  Co.,  60^ 
Hun,  128,  the  plaintiff*s  Interest  terminated  upon 
her  death  or  marriage,  but  fee  damages  was  award- 
ed based  on  the  plalntiflTs  expectation  of  Ufe. 

A  remainderman  may  have  an  injunction  to  re- 
strain the  operation  of  an  elevated  railway  in  front 
of  his  premises  under  N.  Y.  Code  Civ.  Proc.» 
66  1605,  1681,  providing  tbat  a  reversioner  or  re- 
mainderman may  sue  for  an  injury  to  the  inheri- 
tance notwithstanding  an  Intervening  estate  for 
life  or  years.  Thompson  v.  Manhattan  R.  Co.  180 
N.  Y.  860. 

Under  N.  Y.  Code,6 1665.  allowing  '*  a  person  seised 
of  an  estate  In  remainder  or  reversion  to  maintain 
an  action  founded  upon  an  injury  done  to  an  In- 
heritance, notwithstanding  any  Intervening  estate^ 
for  life  or  for  years,"  parties  to  whom  the  estate  Is 
devised  in  trust  may  maintain  an  action  for  tree- 
pass  caused  by  building  a  railroad  In  tbe  abuttinff- 
street,  notwithstanding  the  premises  are  in  posses- 
sion of  a  tenant  under  a  lease.    Conkllng  v.  Man-^ 
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Qarhaon,  mpra;  Wdh  y.  Mason,  5  HI.  84 ;  £1^. 
John  ▼.  Quitsmo,  72  111.  384, )  or  that  he  had 
sold  and  conveyed  the  land»  or  has  been 
evicted  by  title  paramount,  or  that  his  title 
has  been  sold  under  execution,  and  conveyed, 
{Franklin  y.  Palmer,  60  111.  202;  Kane 
County  Suprs.  y.  Herrington,  Id.  232 ;  Tilgh- 
tnan  y.  Little,  13  111.  239;  Taylor,  Land.  & 
T.  8th  ed.  §  708,  and  notes.)  This  rule  ap- 
plies whether  the  action  be  for  the  recovery 
of  the  premises,  or  for  rent  accrued  after  the 
extinquishment  of  the  landlord's  title,  (Id. 
^  627-708,  and  cases  cited,)  and  whether  the 
estoppel  soufht  to  be  set  up  arises  in  pais  or 
by  deed.  The  estoppel  in  pais  arises,  if  at 
all,  because  of  his  having  entered  under  the 
title  at  the  beginning  of  the  lease.  This  he 
admits.  But  it  is  not  inconsistent  therewith 
to  pletvd  and  prove  that  such  title  has  subse- 
quently expired.  And  where  the  estoppel  is 
by  deed  "the  rule  is  well  settled  that  a  ten- 
ant is  not  allowed  to  dispute  his  landlord's 
title  after  having  accepted  possession  under 
him.  A  lessee  by  indenture  is  technically 
estopped  from  denying  it.     And  this,  if  not 


the  origin  of  the  rule,  seems  to  have  been 
the  only  occasion  of  its  occurrence  under 
the  early  common  law.  But  it  is  now  of 
general  application  whenever  possession  has 
been  taken  under  any  species  of  tenancy, 
whether  the  action  be  assumpsit,  debt,  cov- 
enant, or  ejectment.  A  lessee  may,  however, 
plead  that,  although  the  lessor  had  an  interest 
in  the  premises  at  the  time  of  making  the 
lease,  his  interest  terminated  before  the  al- 
leged cause  of  action  arose.  Id.  §  629,  and 
section  708,  notes  S-6;  Langford  v.  Selmes,  8 
Kay  &  J.  220;  Smalman  v.  Agburrow,  1 
Rolle,  441;  Simpson  v.  Sotheme,  2  Bulst. 
272-275 ;  Blake  v.  FosUr,  8  T.  R.  487  ;  Ben 
v.  Ashmore,  22  N.  J.  L.  261 ;  Presstman  v. 
Sillkacks.  52  Md.  647 ;  Hardin  v.  ForsytJie, 
99  111.  312.  And  the  rule  applies  whether 
there  has  been  an  eviction  in  fact,  or  the  ten- 
ant has  att-omed  in  ^ood  faith  to  the  owner 
of  the  paramount  title,  or  not.  It  would 
seem,  therefore,  that,  where  the  title  of  the 
landlord  is  extinguished  in  the  whole  estate 
during  the  term,  the  liability  of  the  tenant 
to  pay  rent  also  ceases,  and  that,  in  an  action 


battan  R.  Oo.  96  N.  Y.  8.  R.  1^4;  Mortimer  v.  Man- 
hattan  EL  €k>.  25  Jones  ft  8.  SOL 

Qround  rents. 

The  only  remedy  of  a  landlord  for  ground  rents 
is  to  have  a  portion  of  the  damages  impounded  to 
meet  the  accruing  rents.  The  ground  rent  is  not 
apportioned  by  the  taking  of  a  part.  Workman  v. 
Mifflin,  30  Pa.  862. 

In  tbe  case  of  Outtahert  v.  Kuhn,  8  Whart.  8S7, 81 
Am.  Dec.  618,  in  which  an  apportionment  of  ground 
rent  was  allowed,  the  tenant  appealed  to  tbe  court, 
admitted  that  damages  were  awarded  her,  that  a 
part  had  been  awarded  on  account  of  liability  for 
groond  rent,  and  offered  to  pay  off  the  principal  of 
tbe  rent,  tbe  Just  proportion  of  the  ground  occu- 
pied by  the  street  and  prayed  that  the  landlord  be 
compelled  to  take  It  and  extinguish  that  rent. 

^'A  ground  rent  being  a  rent  service,  and  not  a 
rent  charge  is  undoubtedly  apportlonable,  and  may 
be  partially  released,  without  extlDgulshlng  the 
whole:  and  if  pert  of  the  ground  be  taken  for  pub- 
lic use  of  a  highway,  equity  will  apportion  the 
rent,  in  relief  of  the  tenant,  compensating  the 
ground  landlord  out  of  the  damages  awarded." 
But  where  the  tenant  seeks  no  relief  the  landlord 
ouinot  claim  that  it  Is  extinguished  pro  tanto. 
YoegUy  v.  Pittsburgh  &  Ft.  W.  B.  Go.  2  Grant, 
€811.243. 

A  ground  rent  Is  not  apportioned  by  taking  a  part 
of  the  lot  out  of  which  it  is  reserved  for  a  public 

lirbway,  but  *'a8  road  damages  are  applied  to  the 
Jiscbargeof  liens  upon  the  land  occupied  by  the 
rottd.  following  Reese  v.  Addama,  16  Serg.  &  K.  40, 
and  as  these  arrears  of  rent  are  largely  in  excess  of 
the  damages  awarded"  the  landlord  Is  entitled  to 
them.    Powell  V.  Whltaker,  88  Pa.  445. 

'*A  tenant  is  put  to  inconvenience  enough,  and 
a  possible  loss,  by  an  act  of  the  legislature  in.  tak- 
ing away  his  property,  and  when  we  sanction  a  dis- 
tribution which  gives  to  the  landlord  compensation 
for  his  estate  In  tbe  rent,  after  the  commonwealth 
has  technlcaUy  taken  away  his  title  by  act  of  the 
asKmbly  we  go  as  far  as  we  ought"  and  an  appor- 
tionment of  the  rent  accrued  since  the  condemna- 
tion  is  refused  the  owner.  Re  Makinson^s  Estate, 
8Phita.38L 

Entfiish  cases. 

As  the  English  cases  are  based  on  special  acts  or 
the  English  land  clauses  act,  providing  for  special 
protection  to  the  tenant,  they  are  grouped  to- 
gether. 
21L.aA. 


Life-tenants,  reversioners^  and  remaindermen, 

A  tenant  for  life  having  made  permanent  im- 
provements before  the  purchase  under  the  land 
clauses  act  was  contemplated,  without  any  expeo* 
tation  of  repayment,  was  not  entitled  to  reimburse- 
ment therefor  out  of  the  money  paid  into  oourU 
Stocks  Devised  Estates,  42  L.  T.  N.  8.  46.  i 

Tbe  claim  of  the  representatives  of  a  decedent  to 
the  funds  paid  into  court  could  not  be  precluded  by 
a  consent  to  which  they  were  not  parties.  Tbe 
court  has  the  power  to  apportion  the  compensation 
between  the  tenant  for  life  and  the  remaindermen 
but  this  will  not  be  exercised  arbitrarily.  South 
City  Market  Ck).  L.  R.  13  Ir.  Rep.  245. 

Money  may  be  expended  on  the  erection  of  new 
buildings  with  the  consent  of  tbe  remaindermen 
but  not  on  the  repairs  of  other  buildings  erected  on 
the  setUed  estate.  Re  Leigh,  L.  K.  6  Ch.  887,  40  L. 
J.  Cb.  687. 19  Week.  Rep.  1106.  ; 

The  tenant  for  life  may  contract  for  the  whole 
estate  for  the  damage  by  severance  and  for  with- 
drawal of  his  opposition  to  a  bill  for  condemnation 
as  the  consideration  of  the  contract  that  may  be 
entered  into,  but  it  is  for  a  court  of  chancery  to 
determine  the  amount  payable  to  him.  Taylor  v. 
Chichester  &  M.  R.  Co.  L.  R.  4  H.  L.  628,  89  L.  J. 
Exch.  217. 

A  reversioner  is  not  entitled  to  the  whole  award 
if  the  lease  is  void  but  an  Inquiry  will  be  made  as 
to  the  value  of  the  lessee's  Interest,  and  an  od  in- 
terim investment  will  be  ordered.  Re  Luntley,  14 
Week.  Rep.  08. 

A  tenant  having  no  interest  in  the  reversion  but 
holding  for  the  unexpired  term  of  800  years  which 
would  expire  twelve  years  after  the  appropriation 
is  not  entitled  to  the  money  paid  into  court  for  the 
reversion  under  the  English  Lands  Clauses  Consol- 
idation Act  of  1845,  in  the  absence  of  any  other 
claimant  or  where  the!  reversioner  Is  unknown^ 
Godye  v.  Commissioners  of  H.  M.  Works  ft  Public 
Bldgs.  L.  R.  [1891]  2  Ch.  Div.  680. 

But  a  party  showing  title  by  adverse  poeseflsion 
for  twenty-six  years  after  expiration  of  his  term 
of  192  years  will  be  presumed  to  be  the  reversioner 
in  absence  of  any  other  claimant,  under  the  land 
clauses  act.  (The  authority  of  this  case  is  denied  in 
Gedye  v.  Commissioners  of  H.  M.  Works  &  Publio 
Bldgs.  supra.)  Ex  vorte  Chamberlain,  L.  EL  14  Cht 
Div.  828. 

A  raUway  company  is  not  liable  for  costs  la- 
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brought  by  the  landlord  for  the  rent  accrued 
after  the  termination  of  his  estate,  the  tenant 
may  plead  such  termination  in  defense.  We 
are  of  opinion  that  the  better  rule  is  that 
where  the  estate  of  the  landlord  in  the  whole 
of  the  demised  premises,  ss  well  as  that  of 
the  tenant,  is  extinguished  by  the  condemna- 
tion proceeding,  the  liability  of  the  tenant 
to  pay  rent  ceases  upon  the  termination  of 
such  estates.  It  follows  that  the  court  erred 
in  giving  the  instructions  before  quoted.  The 
measure  of  compensation  for  the  estate  of  the 
tenant  taken  is  the  value  of  her  leasehold 
estate,  subject  to  the  rent  covenanted  to  be 
paid.  If  the  value  exceeds  the  rental  she 
will  be  entitled  to  recover  the  excess.  If  it 
does  not  exceed  the  rent  reserved,  she  will  be 
entitled  to  nothing. 
Like  instructions  are  given  at  the  instance 


of  the  defendant  McCarty.  In  his  case,  14 
feet  out  of  the  20  feet  front! n&r  on  State  street, 
and  extending  80  feet  in  depth,  were  taken 
under  the  condemnation  proceeding.  A  por- 
tion of  the  lot,  being  6  feet  front  on  State 
street,  and  80  feet  on  Congress  street,  as 
widened,  was  not  taken.  By  looking  Into 
the  record,  it  is  seen  that  the  evidence  showa 
that  the  part  so  remaining  may  be  occupied 
for  purposes  consistent  with  the  lease,  al- 
though at  a  decreased  rental  value.  In  such 
case  the  rule  laid  down  in  Stubbingn  v.  Evan- 
ston,  supra,  applies.  No  restatement  or 
discussion  of  the  rule  is  required.  The  in- 
structions in  respect  of  the  matter  under  con- 
sideration, as  applied  to  the  facts  shown  in 
McCarty *s  case,  were  in  accordance  with  the 
rule  there  stated,  and  were  not,  therefore, 
in  our  opinion,  erroneous.     We  agree  with 


ourred  by  a  mortgneee  in  pro  vin^r  his  Inoumbranoe 
wbere  the  mortffaere  was  made  by  the  remainder- 
man after  the  fuDd  Is  paid  Into  court,  as  the  land 
clauses  act  exempts  the  company  from  costB  of 
litigation  between  adverse  claimants.  Ex  vorU 
Great  Western  B.  Co.  L.  B.  34  Oh.  Div.  600. 68  L.  T. 
Gh.80Q. 

Ji«fi8d<ct(0fi;  practice. 

The  company  must  deal  separately  with  tbe 
landlord  and  tenant  under  tbe  land  clauses  act,  but 
the  jury  cannot  determine  whether  tbe  claimant 
has  such  an  interest  as  he  asserts;  all  it  can  do  is  to 
determl ne  tbe  value  of  the  Interest  claimed.  Bran- 
don V.  Brandon,  84  L.  J.  Cb.  S88. 

A  tenant  for  lees  than  one  year  of  a  term  unex- 
pired when  required  to  nrive  up  possession  is  not 
entitled  to  claim  an  arbitration,  but  such  compen- 
sation is  to  be  determined  by  two  Justices.  Beg.  v. 
Great  Northern  R.  Ck).  L.  B.  2  Q.  B.  Div.  151,  25 
Week.  Rep.  41,  86  L.  T.  N.  8.  661,  46  L.  J.  Q.  B.  4. 

The  compensation  of  a  tecaut  for  a  year  or  from 
year  to  year  is  to  be  settled  by  two  justices  and  not 
by  arbitration.  Beg.  v.  Manchester,  8.  ft  L.  B.  Co. 
4  El.  &  BL  S8, 1  Jur.  N.  8.  419;  Knapp  v.  London,  C 
ft  D.  R.  Oo.  2  Hurlst.  ft  C.  242,  82  I/.  J.  Exch.  288, 0 
Jur.  N.  8.  en,  8  L.  T.  N.  8. 641, 11  Week.  Bep.  890. 

8o  under  the  Holbom  Valley  Act,  the  compensa- 
tion for  a  tenant  from  year  to  year  is  to  be  assessed 
by  justices.  Beg.  v.  Iiondon,  L.  R.  2  Q.  B.  21^  16  L. 
T.  N.  S.  280. 

Aud  to  determine  whether  a  tenant^s  compensa- 
tion is  to  be  assessed  by  a  jury  or  by  justices  un- 
der the  Holborn  Valley  Act  of  1867,  the  interest  of 
the  tenant  at  tbe  time  of  giving  the  notice  and  not 
at  its  expiration  is  to  be  considered.  Tyson  v. 
London,  L.  B.  7  0.  P.  18, 41  L.  J.  a  P.  6,  26  L.  T.  N. 
8.  640, 20  Week.  Bep.  112. 

Where  a  landlord  exercised  the  right  in  a  thirty 
years*  lease  to  gi^e  a  three  months*  notice  to  ter- 
minate the  lease,  a  justice  under  the  English  Lands 
Clauses  Consolidation  Act,  1 121,  had  jurisdiction  to 
determine  the  amount  of  compensation  for  the 
taking  of  leased  premises  for  railway  purposes. 
Reg.  V.  Kennedy  [1808],  1 Q.  B.  688. 

Under  8  Vict.,  chap.  18.  I  m,  if  the  land  of  the 
tenant  is  not  taken  the  claim  is  to  be  settled  by 
arbitrators  or  a  jury.  Beg.  v.  Metropolitan  B.  Co. 
81  L.  J.  Q.  B.  261, 8  Jur.  N.  8. 017, 10  Week.  Bep.  717. 

RighU  of  ttnamt  receiving  proper  nmtiee  to  quit. 

A  tenant  has  no  claim  for  compensation  if  he  re- 
ceives proper  notice  to  quit  and  his  land  is  not 
required  t>efore  the  expiration  of  the  time.  Ex 
parte  Merrett,  2  L.  T.  N.  8. 471;  Syers  v.  Metropoli- 
tan Board  of  Works,  86  L.  T.  N.  8. 277;  Beg.  v.  8tonc. 
L.  B.  1  Q.  B.  629,  88  L.  J.  M.  C.208. 14  L.  T.N.8.662, 14 
Week.  Bep.  78L 
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The  land  clauses  act  does  not  require  two  notices 
to  be  given  a  tenant  from  year  to  year  but  the 
company  may  give  the  ordinary  landlord's  notice, 
ending  with  the  current  year  of  tbe  tenancy,  or  six 
months*  notice  under  tbe  Aot.  Beg.  v.  London  ft 
8.  B.  Co.  10  Ad.  ft  EL  8. 

A  tenant  having  a.f ourteen  years*  lease  giving 
his  landlord  notice  to  terminate  the  same  In  ex- 
pectation of  damage  to  his  lights  by  a  railroad^ 
cannot  thereafter  claim  damages  from  tbe  railroad 
to  the  fourteen  years'  lease.  Beg.  v.  Poulter,  L.  B. 
20  Q.  B.  Div.  182.  57  L.  J.  Q.  a  188,  68  L.  T.  N.  S.  684. 

As  to  duration  of  tenancy, 

A  joint  occupation  for  business  purposes  of  dis- 
tinct premises,  separately  leased  to  two  partners  in 
trade,  is  not  neoessarUy  an  interest  less  than  tbn( 
of  a  tenant  from  year  to  year.  Beg.  v.  East  Lon- 
don B.  Co.  17  L.  T.  N.  8. 291. 

A  person  holding  under  an  agreement  for  a  lease 
tor  a  term  exceeding  three  years  is  entitled  to  have 
his  purohase  money  and  compensation,  though  at 
law  he  is  but  a  tenant  from  year  to  year.  8weet- 
man  v.  Metropolitan  B.  Co.  12  Week.  Bep.  804. 

Where  a  tenant  with  a  lease  expiring  in  1881  sub- 
let in  writing  and  agreed  not  to  raise  the  rent  or 
give  notice  to  quit  as  long  as  tenant  paid  tbe 
rent,  and  verbally  agreed  to  let  tbe  term  run  aa 
long  as  bis,  if  tbe  tenant  might  desire,  and  tbe  sub- 
tenant sold  out  to  a  railway  company,  he  was  not  a 
mere  tenant  from  year  to  year  but  had  tbe  right  to 
retain  possession  as  long  as  his  landlord's  interest 
existed  and  he  was  entitled  to  tbe  purchase  money 
in  condemnation.  Ex  parts  East  India  London  B» 
Co.  L.  B.  16Eq.621,  29  L.  T.  N.  8.  288,  21  Week.  Bep. 
88L 

A  tenant  at  an  annual  rent«  for  a  brickyard  pay- 
ing so  much  per  1000  on  the  quantity  to  be  not  lesa 
than  4,000,000  a  year,  is  a  tenant  from  year  to  year 
and  is  entitled  to  compensation  on  that  basis.  Re 
Stroud,  8  C.  B.  602. 

A  schoolmaster  who  may  be  dismissed  on  three^ 
months'  notice  has  no  greater  rights  than  a  tenant 
from  year  to  year.  Beg.  v.  Manchester,  8.  ft  L.  B. 
Co.  4  Bl.  ft  Bl.  8iS,  1  Jur.  N.  8. 419. 

Effect  on  the  lease  and  renL 
Under  a  oovenant  by  tbe  landlord  to  repatr^ 
where  the  town  corporation  after  the  lease  pulled 
down  an  adjoining  house  and  caused  the  wall  of 
tbe  leased  premises  to  fall,  and  the  tenant  moved 
out  for  failure  of  the  landlord. to  repair,  he  might 
recover  from  the  landlord  bis  damages,  although, 
tbe  act  for  taking  property  had  a  special  clause  for 
compensation.    Green  v.  Bales,  2  Q.  B.  226. 

Where  a  railroad  company  after  notice  to  treat 
settled  by  contract  with  tbe  tenant,  the  landlord 
could  not  insist  that  the  lease  was  not  assignable  a» 
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eounsel  for  defendant  McOarty  that  the  lury 
could  not,  in  view  of  the  facts  proven,  have 
been  misled  into  allowinfl^  compensation  for 
the  value  of  the  leasehold  estate  after  the 
80th  of  April,  1899.  The  evidence,  very 
properlv,  was  limited  to  the  value  of  the 
leasehold  estate  to  that  date. 

There  is,  in  our  judgment,  however,  an 
erroneous  ruling  affecting  the  Judgments  in 
favor  of  both  McCarty  and  Brink  worth, 
which  will  necessitate  a  reversal  of  each. 
By  the  leases,  which,  in  the  respect  now  be- 
ing considered,  are  alike,  the  lessee  covenants 
and  a^es  not  to  remove  any  buildings  or 
otbcr  improvements  from  said  premises  with- 
out the  written  consent  of  the  lessor,  and  at 
tiie  termination  of  the  lease  all  the  buildings, 
improvements,  and  fixtures  that  may  have 


been  placed  and  erected  on  said  demised 
premises  shall  be  delivered  to  the  lessor  in 
^ood  condition,  ordinary  wear  and  tear  and 
inevitable  accident  excepted.  By  the  third 
instruction  given  at  the  instance  of  defendant 
McCarty,  the  jury  were  directed  that  "the 
question  for  you  to  determine  as  to  such 
leasehold  interest  is  to  what  extent,  if  any, 
shown  bj  the  evidence,  the  tenant  is  injured, 
or  sustains  damage,  by  taking  a  part  of  the 
the  leasehold  premises ;  and  it  is  the  duty  of 
the  jury  to  award  him  the  fair  cash  value  of 
such  leasehold  interest,  .  .  .  including 
the  value  of  any  building  belonging  to  him, 
and  situated  thereon,  as  shown  oy  the  e'^i- 
dence  or  by  your  view,  so  far  as  taken  or 
destroyed,  deducting  only  the  fair  cash  value 
to  him  for  use  under  the  lease  of  the  six  feet 


the  ooTenaot  was  abronrated  by  the  tnklnjr.  Slipper 
V.  Tottenham  &  H«  J.  R.  Co.  88  L.  J.  Ch«  841. 

And  a  railway  oompaoy  wUl  be  compelled  at  the 
suit  of  tenant  to  accept  an  asBifrnment  of  a  lease 
with  tbe  usual  covenants,  where  It  has  given  notice 
to  treat,  and  has  paid  the  purchase  money  for 
leaseholds  and  been  admltled  into  possession. 
II  I.  rdinir  V.  Metropolitan  K.  Go.  L.  R.  7  Ch.  154,  41 L. 
J.  Ch.  371, 26  L.  T.  N.  B.  100,  20  Week.  Rep.  331. 

The  tenant  is  entitled,  as  against  bis  landlord,  to 
the  compensation,  Dotwithstandlng  he  is  In  arrears 
as  to  his  rent.  The  master  of  the  rolls  says:  **Tbere 
is  DO  act  of  parliament  for  such  a  purpose  and  I  do 
not  intend  to  frame  one.**  £Jx  parte  Carey.  10  L.  T. 
K.  S.  37.    (Rut  see  next  case.) 

Contra^  a  landlord  claiming  unpaid  rent  out  of 
the  fimd  in  court  was  held  entitled  to  the  rent  and 
his  costs  as  his  right  of  re-entry  was  an  Incum- 
bn  nco  on  tbe  leasehold  interest.  Re  London  Street 
G.&  L.  C.  &I>.  R.  Co.  57  L.  T.  N.  8.678. 

This  seems  to  conflict  with  Ex-parU  Carey,  supra, 
hut  each  ca.ae  stands  alone— without  the  support  of 
otLer  authority. 

A  tenant  from  year  to  year  giving  up  possession 
to  the  railroad  company  without  requiring  com- 
pensation was  liable  for  a  half  year*s  rent  when  be 
might  have  continued  in  possession  all  that  time. 
Wjin Wright  v.  Ramsden.  5  Mees.  &  W.  603. 

If  a  part  only  of  leased  premises  is  talcen  where 
tbe  rent  is  entire  and  the  compensation  is  arbi- 
trated, the  rent  cannot  be  apportioned  as  the  ten- 
ant is  compensated  under  8  Vict.  chap.  18,  S  119. 
Ware  v.  Regents  Canal  Ca  23  L.  J.  Bzch.  145. 

Damcges;  eetimcaUm  and  application. 

Every  man^  interest  is  to  be  valued.  Just  as  it 
occurs  at  the  very  moment  when  the  notice  to  treat 
was  given.    Penny  v.  Penny,  L.  R.  5  Eq.  887. 

Under  8  ft  9  Vict.  chap.  20,  I  81,  a  railway  com- 
pany is  to  pay  the  owner  or  lessee  of  ntlnes  for 
severance  cf  the  surface  land  or  interruption  of 
tbe  mines.  Whitehouse  v.  Wolverhampton  ft  W. 
R.  Ca  li.  B.  5  Bxch. «,  21  L.  T.  N.  8.  568,  80  L.  J. 
Exch.1. 

Where  the  landlord  let  a  public  house  for  seven 
years  with  a  covenant  not  to  sell  any  beer  except 
that  brewed  by  the  landlord,  the  additional  value 
to  tbe  landlord  of  this  covenant  is  to  be  estimated 
as  part  of  the  damages,  if  the  land  is  taken.  Rourne 
V.  Liverpool,  88  L.  J.  Q.  B.  16. 

Under  a  dock  act,  authorizing  compensation  for 
interest  taken,  the  owner  of  a  house  occupied  as  a 
tavern  ia  not  entitled  to  compensation  for  the  de- 
struction of  the  neighborhood,  where  the  property 
was  not  less  valuable  as  a  private  residence.  Rex  v. 
London  Dock  Co.  6  Nev.  ft  M.  890,  5  Ad.  ft  El.  168. 
flee  Reff.  v.  Yaoghan.  2  Har.  ft'W.  267. 

A  tenant  remaining  In  possession  is  not  entitled 
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to  compensation  for  damages  to  his  public  bouse 
by  reason  of  tbe  demolition  of  the  surrounding 
buUdings.  Reg.  v.  Vaughan,  L.  R.  4  Q.  R.  190,  88  L. 
J.  M.  C.  49.  See  Rex  v.  London  Dock  Co.  17  Week. 
Rep.  115. 

The  right  of  directors  to  use  a  board  room  at  cer- 
tain times  and  to  use  a  desk  in  an  office  for  a  partic- 
ular person,  for  a  particular  purpose,  at  particular 
times,  will  not  entitle  the  company  to  compensa- 
tion under  the  land  clause  act.  Municipal  L.  Co. 
V.  Metropolitan  ft  D.  R.  1  Cab.  ft  B.  184. 

Where  a  yearly  tenant  was  served  by  a  company 
with  notice  that  it  wanted  his  land,  in  1866,  and  in 
1867  obtained  the  landlord's  title,  but  no  notice  to 
quit  was  ever  served  on  the  tenant,  and  the  com- 
pany obtained  possession  under  a  provision  of  theit 
local  act,  tbe  tenant  was  entitled  to  compensation. 
Cranwell  v.  London,  L.  B.  5  Exch.  284, 89  L.  J.  Exch. 
193,S2L.T.  N.S.760. 

A  tenant  expending  large  sums  under  u,  i.«.asona- 
ble  expectancy  of  a  renewal  of  his  lease  is  not  en- 
titled to  compensation  in  respect  to  such  expecta- 
tion. Rex  V.  Liverpool  ft  M.  R.  Co.  6  Nev.  ft  M. 
186, 4  Ad.  ft  El.  660, 1  Har.  ft  W.689. 

Rut  where  a  company  acquired  a  landlord's  title 
and  gave  notice  to  quit,  and  took  possession  under 
the  land  clauses  act,the  tenant  having  right  to  com- 
pensation for,  or  right  to  remove  his  buildings, 
was  entitled  to  an  injunction  restraining  the  com- 
pany from  removing  tbe  buildings  until  the  ten- 
ant was  compensated.  Rogers  v.  Hull  Dock  Co.  34 
L.  J.  Ch.  166, 10  Jur.  N.  S.  1245,  11 L.  T.  N.  S.  463,  la 
Week.  Rep.  217. 

Under  tbe  Hungerford  Market  Company  Act 
providing  that  tenants  for  yearp,  from  year  to> 
year  should  be  entitled  to  compensation  for  dam- 
age of  any  interest  for  good  will,  improvements, 
fixtures  or  otherwise,  a  tenant  from  year  to  year, 
who  had  received  a  half  year's  notice  to  quit  waa 
entitled  to  compensation  for  the  whole  marketa- 
ble interest,  and  for  the  good-will,  but  not  wher» 
there  was  a  provision  against  subletting  in  the 
lease.    Ex  i»arte  Farlow,  2  l^arn.  ft  Ad.  341. 

Where  a  tenancy  expired  on  the  day  the  company 
came  Into  possession  (1830),  and  he  held  over  by 
contract  for  a  year  and  a  half,  his  undertenant 
who  came  in  (1828),  and  had  held  from  year  to  year 
with  knowledge  of  the  proceedings  was  entitled 
under  section  19  of  the  Land  Clauses  Act  to  com- 
pensation for  good- will.  Rex  v.  Hungerford 
Market  Co.  4  Rarn.  ft  Ad.  592, 9  Ad.  ft  El  468. 

Where  land  in  several  tracts  was  leased  by  a  rifle 
corps  company  for  practice,  and  one  tract  waa 
taken  from  it  under  the  land  clauses  act,  thera 
might  be  an  injury  from  severance  within  the 
meaning  of  the  act,  although  the  premises  wera 
not  immediately  oontiguous.  HoU  v.  Gaslight  fti 
Coke  Co.  L.  B.  7  Q.  R.728,41  L.  J.  Q.  B.  861, 27  L.  T. 
N.S.44SI.  LT. 
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of  iaid  premfsi^  remalnlDff.*  A  like  In- 
struction was  gi  /en  on  behalf  of  the  defend- 
ant Brinkwortb,  except  they  were  required 
to  determine  the  damages  sustained  by  the 
taking  of  the  entljre  leasehold  premises,  **  in- 
cluding the  valuo  of  any  building  belong- 
ing to  ner,  and  situated  thereon,"  etc.  The 
buildings  on  the  lots  at  the  time  of  fil- 
ing the  petition  for  condemnation  had  been 
erected  by  the  tenants  severally,  under  their 
leases,  and,  as  we  have  seen,  were  to  be  de- 
livered to  the  landlords  at  the  expiration  of 
the  leases,  with  the  premises,  in  good  repair 
and  condition,  usual  wear  and  tear  and  in- 
evitable accident  onlv  excepted.  The  build- 
ings so  erected  would  under  the  lease  become 
fixtures,  and  the  tenant  expressly  covenanted 
not  to  remove  from  the  premises  any  build- 
ings or  improvements  placed  thereon  witliout 
the  consent  of  the  landlords,  which  there  is 
no  pretence  had  been  given.  It  is  manifest 
that  the  right  of  the  tenants  in  respect  of  such 
buildings  consisted  only  in  their  use  and  en- 
joyment during  their  respective  terms,  and 
that  all  their  right  and  interest  therein  ceased 
at  the  expiration  of  the  term.  The  landlords 
took  a  present  estate  in  such  buildings  and 
improvements,  subject  to  the  user  by  the 
tenants  durine  the  term.  2  Taylor,  Land.  & 
T.  g  549,  Bsxdliote  f.    It  was  error,  therefore, 


I  to  instruct  the  Jury  that  the  tenants,  as  com- 
pensation for  their  leasehold  estates  in  the 
land,  were  entitled  to  the  value  of  the  build- 
ings placed  thereon.  That  this  was  prej- 
udicial error,  of  which  appellants  here  may 
complain,  is  clear.  The  jury,  bv  their  ver- 
dict, found  the  Brinkworth  leasenold  estate 
for  the  term  to  be  of  the  value  of  tl7,631.71, 
and  found  that  the  value  of  her  improve- 
ments on  the  same  was  $2,9^7.75;  and  there 
was  awarded  to  the  defendant  McCarty,  aa 
owner  of  his  leasehold  estate,  $12,594.08, 
and  for  his  improvements  thereon,  $2,200. 
It  is  clear,  we  think,  that  the  true  measure 
of  the  compensation,  as  their  rights  and  in- 
terests are  defined  and  fixed  hj  the  leases, 
was  the  value  of  their  respective  leasehold 
estates,  in  their  condition  at  the  time  of  the 
filing  of  the  petition  for  condemnation,  in- 
cluding the  use  and  enjoyment  of  the  build- 
ings and  ground,  and  deducting,  in  the 
31cCarty  case,  the  value  of  tlie  use  of  the 
premises  not  taken,  and,  in  the  Brinkworth 
case,  estimating  the  value  subject  to  the  rents 
reserved,  as  before  indicated.  For  the  errors 
mentioned  the  iudgments  in  favor  of  said 
defendants  Brinkworth  and  McCarty  are  sev- 
erally reversed,  and  the  cause  remanded  ;  they 
to  pay  the  costs  of  this  court  in  equal  parts. 
Ueverud  and  retnanded. 


PENNSYLVANIA  SUPREME  COURT. 


John  T.  STRICKLAND 

V. 

•pENNSYLVANLAi  R.  CO. 
(164  Pa.  848.) 

!•  A  market  Ui  a  place  desl^rnated  by 
the  monieipal  aathorittes  of  a  city  or  an 
Incorporated  Town,  for  the  sale  of  articles  oecee- 
nry  or  convenient  for  the  subsistence  of  men  and 
domestic  animals. 

8.  The  righim  of  a  lessee  of  a  stall  or 
stand  in  a  market  are  subject  to  all  Qualifi- 
cations and  restrictions  which  the  municipality 
may  impose;  he  has  no  rlffht  to  the  irround  or  es- 
tate in  the  buildingr  which  will  sustain  an  action 
for  damages  from  the  condemnation  of  the  mar- 
ket building  for  a  railroad. 

(April  24, 1803.) 

APPEAL  by  plainliflf  from  a  judcrment  of 
the  Court  of  Common  Plcss,  No.  2,  for 
Philadelphia  County  in  favor  of  defendant  in 
an  action  brought  to  compel  payment  of  dam- 
ages for  the  taking  of  a  market  house  for 
defendant's  use  in  which  plaintiff  was  the 
lessee  of  a  stall.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alexander  Simpson,  Jr.,  for  appel- 
lant: 

The  owner  of  an  easement  who  has  not 
been  given  security  can  maintain  trespass  for 
its  disturbance. 

Philadelphia,  W.dB.R  Co,  v.  WiUiams,  54 
Pa.  108;  Lycoming  Gob  A  Water  Co,  v.  Moyer, 
99  Pa.  615;  Mills,  Em.  Dom.  ^8!. 

Neither  the  Act  of  April  18,  1B46,  nor  the 
21  L.  R.  A« 


Act  of  March  17,  1869,  authorizes  the  Pennsyl- 
vania Railroad  Company,  upon  the  approval 
and  filinff  of  its  bond  to  a  lessor,  to  enter  upon 
land  in  the  possession  of  a  lessee. 

A  tenant  is  an  "owner  or  party  Interested** 
within  the  statutes,  entitled  to  security  before 
entry  under  the  right  of  eminent  domain  can 
lawfully  be  made  m  his  leasehold  without  his 
assent. 

For  injury  to  bis  estate  by  reason  of  such 
unlawful  entry  be  may  recover  in  trespass. 

Pennayltania  R,  Co.  v.  Eby,  107  Pa.  166. 

Appellant  had  an  estate  in  the  land. 

Craig  y.  First  Presby,  Church  of  Pittsburgh, 
88  Pa.  51, 33  Am.  Rep.  417;  Montgomery's  App. 
1  Pitisb.  848. 

The  argument  and  decision  in  the  court 
below  seem  to  have  been  founded  more  upon 
what  in  ancient  times  may  have  been  the  rela- 
tion of  the  occupants  of  a  market  to  the 
public  at  large,  than  upon  what  the  relatioa 
actually  is  as  appearing  in  the  pleadings  in  the 
case.  With  us  a  market  has  none  of  the  inci- 
dents of  the  market  established  by  the  royal 
prerogative. 

Twelfth  St.  Market  Co.  v.  Philadslphia  dk  It 
Terminal  R.  Co.  142  Pa.  580. 

Under  the  constitution  of  this  state,  private 
property  cdnnot  be  taken  for  public  use  with- 
out jusi  compensation.  This  covers  all  kinds 
of  property,  personal  and  real,  corporeal  and 
incorpo  eal.  It  is  as  comprehensive  as  the 
tenth  commandment.  You  shall  not  take  from 
a  citizen  "anything  that  is  his,"  without  a  full 
and  fair  equivalent. 

Hea  V.  Ohio  &  P,  R.  Co.  1  Grant,  Cas.  105; 
PJdladeipJiia,  W.  <Sb  B.R.  Co.  v.  WiUianu  and 
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Ljfeoming  Oaa  A  Water  Co.  v.  Moyerjmpra: 
PkOaddpliia  A  R.  R,  Co,  ▼.  Getx,  118  Pa.  214 

Mr.  David  W.  Sellers,  for  ajppellee: 

The  emineDl  domain  acts  provide  for  the 
taking  of  estates  in  land  as  they  are  defined  at 
•commoD  law;  that  is,  an  estate  for  years,  for 
life,  or  in  fee. 

Reading  R.  Co.  ▼.  Boyer,  18  Pa.  497;  AUe- 
ijJuny  db  P.  Tump.  Road  v.  Bro9i,  22  Pa.  29; 
Fenn^ylmnia  B.  Co's  App.  115  Pa.  627. 

An  owner  of  an  incorporeal  hereditament 
cannot  have  his  damages  assessed.  The  owner 
of  the  common-law  estate  is  held  to  be  the 
trustee  for  all  other  ownerships. 

Workman  v.  Mifflin,  80  Pa.  862;  KnoU  v. 
iVVtc  York,  C.  d  St.  L.  R.  Co.  1L.R.  A.  866, 
121  Pa.  467. 

A  renter  of  a  stall  in  a  market-house,  whether 
from  year  to  year  or  for  a  definite  term,  is  only 
possessed  of  a  right  of  property  in  a  fixture. 
His  right  of  property  is  less  than  that  of  a  pew- 
holder  in  a  church. 

Woelpper  v.  Philadelphia,  88  Pa.  203. 

A  pew  right  is  not  of  such  a  character  as  to 
prevent  an  absolute  sale  of  the  church  edifice, 
either  by  contract  or  by  judicial  process;  by 
itself  it  was  never  known  as  a  subicct  of 
taxation:  if  the  edifice  burns  down  tne  pew 
right  is  ^one;  it  does  not  prevent  the  society 
from  teanng  down  and  rebuilding  the  edifice, 
HT  from  altering  the  whole  interior  arrange- 
ment of  it;  it  does  not  authorize  the  pew-holder 
to  change  and  decorate  the  pew  according  to 
his  fancy,  or  to  cut  it  down  and  carry  it 
away;  and  it  gives  him  no  right  to  the  ground 
on  which  it  stands. 

Chttrch  V.  Wells,  24  Pa.  250;  Kincaid^a  App. 
«6  Pa.  412;  Craig  v.  First  Presby.  Church  of 
Pittsburgh,  88  Pa.  51,  82  Am.  Rep.  417;  Phil- 
addpkia  A  R.  R.  Co,  v.  Beading  db  P.  B.  Co.  81 
W.N.  C.  187;  Hancock  v.  McAvoy,  81  W.  K 
C.  257. 

Williams,  J.,  delivered  the  opinion  of 
the  court : 

What  estate  or  interest  has  the  lessee  of  a 
stall  in  a  market-house?  This  precise  ques- 
tion does  not  seem  to  have  arisen  heretofore 
in  this  state,  and  it  is  not  free  from  difilculty. 
The  public  sale  of  articles  of  food  has  been 
the  subject  of  police  regulation  and  control 
from  the  earl  v  days  of  the  common  law.  The 
right  to  conduct  such  sales,  or  to  open  a  place 
where  sales  might  be  conducted  by  others, 
was  treated  in  England  as  a  franchise  held 
under  the  king,  to  be  supported  by  express 
grant  or  by  prescription.  In  this  country 
the  right  to  open  or  conduct  a  market  is  de- 
rived from  the  municipality  within  whose 
limits  the  market  is  kept.  In  this  state  a 
market  may  be  defined  with  practical  accu- 
racy as  a  place  designated  by  the  municipal 
authorities  of  a  city  or  an  incorporated  town 
for  the  sale  of  articles  necessary  or  conven- 
ient for  the  subsistence  of  men  and  domestic 
animals.  A  somewhat  similar  definition  has 
been  given  by  the  courts  in  several  of  the 
states.  Smith  v.  Newhem,  70  N.  C.  18,  16 
Am.  Rep.  766;  Caldwai  v.  Alton,  88  111.  416. 
The  market  may  be  established  on  ground, 
or  in  a  building,  belonging  to  a  private  in- 
dividual or  co^ration,  under  municipal 
permission,  and  subject  to  municipal  con- 
^1L.R.A. 


trol.  The  right  to  establish  a  market  in« 
eludes  the  right  to  fix  its  location,  and  to 
shift  that  location  from  place  to  place  when 
the  convenience  or  necessities  of  the  people 
require  it.  Wariman  v.  Philadelphia,  83  ra. 
2(^.  It  includes  the  right  to  determine  on 
what  days  of  the  week,  and  during  what 
hours  of  the  day,  the  market  shall  be  open 
to  the  public,  and  on  what  days,  and  during 
what  hours,  it  shall  be  closed.  The  right  to 
regulate  the  markets  includes  a  general  su- 
pervision for  purposes  of  cleanliness  and 
ventilation,  for  the  inspection  of  the  quality 
of  the  articles  sold,  and  the  weights  and 
measures  employed  in  making  sales.  The 
municipality  may  require  diseased  or  un- 
wholesome articles  to  be  removed,  and  en- 
force such  regulations  as  seem  desirable  for 
the  protection  of  the  public  health.  The  es- 
sential elements  of  a  market  are  summarized 
in  14  Am.  &  Eng.  Encyclop.  Law,  p.  459, 
note.  They  are  as  follows:  (1)  A  place 
where  sales  may  be  made  to  the  public ;  (2) 
the  necessary  and  convenient  fixtures  for  the 
business  of  weighing,  dividing,  measuring, 
and  selling;  (8)  a  system  of  police  regula- 
tions fixing  market  days  or  hours,  providing 
for  the  lighting,  cleaning,  and  watching  of 
the  market  and  for  testing  and  correcting  the 
weights,  measures,  and  qualities  of  things 
sold  ;  (4)  market  officers  authorized  to  enforce 
such  police  regulations  for  the  protection  of 
both  buyeis  and  sellers.  Now,  the  market, 
though  It  may  be  owned  by  private  parties, 
and  opened  by  municipal  permission,  is  sub- 
ject to  the  police  control  already  described 
and  to  the  visatorial  power  of  the  municipal 
government.  Sales  may  be  regulated  at  any 
time.  The  regulations  may  l^  changed  aa 
circumstances  or  the  public  health  may  re- 
quire. The  sale  of  some  articles  may  be  per- 
mitted at  one  time,  and  prohibited  at  another. 
Special  inspections  may  be  made,  and  ad- 
ditional tests  applied  to  ascertain  the  real 
quality  of  articles  apparently  suitable  for 
sale.  The  business  of  a  market  is  thus  seen 
to  stand  on  somewhat  different  ground  from 
the  ordinary  lines  of  business,  and  the  own- 
er's control  of  a  market  house  is  less  absolute 
than  his  control  over  his  other  real  estate. 
The  right  to  sell  at  a  stall  or  stand  in  a 
market  is  to  be  exercised  by  the  lessee  of 
the  stall  or  stand  subject  to  all  the  (qualifi- 
cations and  restrictions  that  the  municipal- 
ity may  impose.  These  are  as  much  a  part 
of  the  lease  or  contract  as  though  actually 
written  into  it.  He  has  no  such  exclusive 
right  to  the  possession  of  his  stall  as  he 
might  have  to  a  store  or  a  dwelling  house 
rented  to  him.  He  has  no  right  to  the  ground 
covered  by  his  stall,  as  ground,  and  he  has 
no  estate  in  the  building,  or  definite  legal 
standing,  that  will  enable  him  to  recover  his 
stall  by  an  action  of  ejectment  if  he  should 
be  wrongly  put  out  of  possession.  Woelpper 
V.  Philadelphia,  38  Pa.  203.  He  is  the  holder, 
by  virtue  of  his  lease,  of  a  license  to  sell  at 
the  particular  stall  assigned  or  let  to  him, 
in  such  manner,  on  such  days,  and  subject 
to  such  regulations,  as  the  municipality  maj 
direct  or  provide,  and  not  otherwise.  His 
right  resembles  that  acquired  by  a  pew  holder 
in  a  church.    Such  a  holder  has  no  interest 
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In  the  land  under  his  pew,  or  the  building 
aboye  and  around  it,  that  abridges  the  power 
of  the  church  to  remove,  or  take  down  and 
rebuild  their  house  of  worship.  Ohurek  v. 
Wells,  24  Pa.  249.  If  the  appellant  is  a  loser 
by  the  exercise  by  the  railroad  company  of 


its  power  of  eminent  domain  against  the 
market  company,  the  owner  of  the  building 
and  his  lessor,  his  estate  in  his  stalls  is  not 
such  as  will  sustain  this  action.  He  muit 
look  elsewhere  for  bis  damnees. 
The  judgment  of  the  court  odow  U  fj^rmed. 


MISSOURI   SUPREME   COURT   (Div.  2). 


City  of  ST.  LOUIS,  B^pl., 

«. 

John  HILL,  AppU 


I- 


.Mc. 


.) 


1.  There  le  a  taUnif  of  property  within 
the  meaninff  of  the  constltutioD  when  the  owner 
of  a  lot  frontlDtf  on  a  boulevard  is,  by  authority 
of  a  statute  or  ordinance,  prohibited  from  build- 
ing upon  a  oertaln  portion  of  it  between  a  build- 
iDfr  line  thereby  established  and  the  street 

B.  The  establiehmeiit  of  a  building  line 
merely  by  etatnte  or  ordinanee  without 
notice  to  lotowners,  who  are  thereby  prevented 
from  buildinir  on  their  own  lots  within  a  certain 
distance  from  the  street,  deprives  them  of  prop- 
erty without  due  process  of  law. 

8*  A  statnte  cowing  a  right  of  action  for 
damafces  to  property  caused  by  grading  a 
■treet  without  consent  of,  or  compenaation  to, 
the  owner  cannot  make  it  lawful  to  cause  such 
Injury  without  first  paying  the  compensation  to 
him  or  into  court,  as  required  by  Const,art.  2,  f  21 

(June  13,  1808D 

APPEAL  by  defendant  from  a  judgment  of 
the  St.  Louis  Court  of  Crimioal  Correction 
convicting  him  of  violatiog  a  city  ordinance 
against  erecting  a  building  within  a  certain 
distance  of  the  street  Hoe.     Reureed, 

Statement  by  Sherwood*  /..* 

The  defendant  was  arrested  upon  an  In- 
formation  lodged  against  him  in  the  first 
district  police  court  of  St.  Louis  for  violat- 
ing Ordinance  16,450  of  the  plaintiff  city, 
retating  to  Forest  Park  boulevard,  the  sec- 
tions of  which  ordinance  material  to  the  con- 
sideration of  this  case  are  as  follows :  "  Sec- 
tion 1.  That  certain  public  highway  known 
as  'Forest  Park  Boulevard,'  and  extending 
from  Grand  avenue  to  Kind's  highway,  is 
established  as  a  boulevard.  **Sec.  4.  All 
houses  or  buildings  hereafter  to  be  erected 
on  said  Forest  Park  boulevard  shall  conform 
to  uniform  building  lines,  which  building 
lines  shall  be  forty  feet  distant  from,  and 
parallel  with,  the  north  and  south  lines  of 
said  Forest  Park  boulevard,  respectively, 
Sec.  4a.  Any  person  violating  the  provisions 
of  the  foregoing  section  by  not  conforming 
to  said  building  lines,  or  anjr  mechanic  or 
builder  erecting  houses  or  buildings  not  in 


conformity  with  said  lines,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  fined  not  less  than  five  dol- 
lars nor  more  than  twenty- five  dollars  for  eacl^ 
and  every  day  that  such  house  or  building  in 
course  of  erection  is  permitted  to  remain, 
until  removed,  and  each  and  every  day  shall 
constitute  a  separate  offense."  The  record 
discloses  that  on  the  11th  day  of  November, 
1^2,  the  defendant,  on  premises  on  the  north 
side  of  Forest  Park  boulevard,  between  Ca- 
banne  street  and  Vandeventer  avenue,  oC 
which  the  defendant  was  then  and  there  the 
owner  in  fee,  which  premises  were  within 
the  district  covered  by  said  Ordinance  No. 
16,450,  in  the  city  of  St  Louis,  did  erect  a 
certain  dwelling  house  within  the  distance 
of  forty  feet,  to  wit  within  fifteen  feet  from 
the  north  line  of  said  Forest  Park  boulevard, 
said  house  not  conforming  to  the  unifonn 
building  line  of  said  Forest  Park  boulevard, 
as  prescribed  by  said  Ordinance  No.  16,450. 
The  defendant  filed  a  written  motion  for  dis- 
charge, upon  the  ground  that  the  said  Ordi- 
nance No.  16,450  is  unconstitutional  and 
void,  in  that  it  is  contrary  to  and  in  viola- 
tion of  sections  20,  21,  ana  80  of  article  2  of 
the  Constitution  of  the  state  of  Missouri. 
The  St.  Louis  court  of  criminal  correction,  U> 
which  court  the  case  had  previously  been  ap- 
pealed from  said  first  district  police  court, 
overruled  said  motion,  found  the  defendant 
guilty,  and  fined  him  $500  and  costs.  Uenco 
this  appeal. 

The  ordinance  heretofore  quoted  is  bot> 
tomed  on  an  enactment  of  the  general  assem- 
bly of  this  state,  the  first  section  of  which  i» 
the  following:  "Section  1.  All  cities  in 
Missouri  having  a  population  of  three  hun- 
dred thousand  inhabitants  or  more,  or  which, 
shall  hereafter  reach  said  population,  are 
berebj  authorized  and  empowered  to  estab- 
lish b^  ordinance  boulevards,  and  provide 
for  maintaining  the  same,  and  may  reffulato 
the  traffic  thereon,  and  may  exclude  heavy 
driving  thereon,  or  any  kind  of  vehicle  there- 
from, and  may  exclude  the  institution  and 
maintenance  of  any  business  avocation  on  the 
property  fronting  on  such  boulevard,  .and 
may  establish  a  building  line  to  which  all 
buildings  and  structures  thereon  shall  con- 
form, and  may  convert  existing  streets  Into 
boulevards,  and  may  levy  a  special  tax  on 
property  fronting  on  said  boulevard  to  light. 


NOTS.— The  tendency  of  courts  in  modem 
to  apply  liberally  rather  than  teohnioally  the  oon- 
■tltuUonal  provisions  tor  protection  of  private 
rfirhts  as  against  governmental  attack  by  way  of 
the  exerdae  of  eminent  domain  assessment  for  local 
Improvements,  etc,  is  exemplified  in  the  above 
21L.K.  A. 


ease.  Bee,  on  question  what  constitutes  a  'taking** 
of  property,  the  brief  reference  note  to  Memphis 
&  a  R.  Co.  V.  BIrmlDKham,  8.  ft  T.  B.  R.  Go.  (Ala> 
18  L.  R.  A.  16S,  also  Vanderllp  y.  Grand  Rapids,  8 1^ 
R.  A.  S47,  78  Mloh.  G8& 


See  also  22  L.  R.  A.  627;  42  L.  R.  A.  684,  696;  48  L.  R.  A.  54. 
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•weep,  and  mnlntain  tbe  same,  and  the  grass 
and  trees  thereon,  or  any  part  of  said  expendi- 
tures :  and  for  tlie  above  purposes,  or  any  of 
them,  ma>  lay  oat  a  district  or  districts  in 
which  said  special  tax  shall  be  levied,  and 
provide  for  the  assessment  of  said  special  tax, 
by  assessing  the  same  in  favor  of  the  city 
on  tiie  adjouiinff  property  fronting  or  border- 
ing on  the  boulevaras  where  such  lightinf, 
sweeping,  and  maintenance  is  to  be  had  in 
the  proportion  that  the  linear  feet  of  each  lot 
fronting  or  borderine  on  the  boulevard  bears 
to  the  total  number  of  linear  feet  of  all  prop- 
erty chargeable  with  the  special  tax  aforesaid 
in  the  district  so  established,  and  may  accept 
dedications  of  boulevards,  with  conditions 
thereto  attached,  which  shall  be  binding  and 
conclusive:  provided,  however,  that  no  or- 
dinance on  the  above  subjects,  or  any  of  them, 
■hall  be  valid  unless  recommended  by  the 
board  of  public  improvements  uf  the  city  en- 
acting the  same."    Laws  1891,  p.  47. 

Hoars,  Collina  A  Jamison*  for  appellants: 

Section  21  of  article  2  of  the  Constitution 
provides  that  private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation. 

1^0  compensation  is  afforded  by  the  ordi- 
nance which  proposes  to  deprive  this  defendant 
of  the  legitimate  use  of  hia  property. 

WaltJier  v.  Warner,  25  Mo.  277;  Mills,  Em. 
Doin.  §  22;  Provolt  v.  Chieaqo,  R,  1,  d  P.  R. 
Cb.  57  Mo.  261;  8t.  LouU  Ckmnty  Ot.  v.  Qria- 
wold,  58  Mo.  109. 

Section  80  of  article  2  of  the  Constitution 
provides  that  no  persgn  shall  be  deprived  of 
fife,  liberty,  or  property  without  due  process  of 
lavr. 

Zawry  T.  Rainwater,  70  Mo.  152,  85  Am. 
Bpp.  420;  Tiedeman,  Real  Prop.  §  762;  River 
Bendering  Vo,  v.  Behr,  77  Mo.  91;  Le»l%e  ▼.  Bt. 
LouU,  47  Mo.  475;  ^'ynehamer  v.  People,  18 
K-  T.  878;  1  Bl.  Com.  189;  Peoi^  ▼.  Otie,  90 
N.  T.  48;  JaneeviUe  v.  Carpenter,  8  L.  R.  A. 
808.  77  Wis.  288;  Forster  ▼.  Scott,  18  L.  R  A. 
543,  186  N.  Y.  677;  Fariat  Steel  Co,  v.  Bridge- 
port, 13  L.  R.  A.  690,  60  Conn.  278;  Orand 
Moiida  T.  P&wera,  14  L.  R.  A.  498, 89  Mich.  94. 

To  prevent  the  owner  from  building  upon 
mnj  portion  of  his  land  he  may  desire,  is  a  talc- 
ing and  a  deprivation  of  propertv  within  the 
true  intent  and  meaning  of  tbe  bill  of  rights. 

4  Am.  &  £n^.  Encyclop.  Law,  p.  644;  Pum- 
peUy  V.  Oreen  Bay  A  M.  Canal  Co.  80  U.  8. 18 
Wall.  166,  20  L.  ed.  557;  Mills,  Em.  Dom.  $  80; 
Jdneavillev.  Carpenter,  aupra;  Eaton  v.  Boston, 
C.  diM.R.  Co,  51  N.  H.  504, 12  Am.  Rep.  147. 
and  cases  there  cited;  Lewis,  Em.  Dom.  g§  56, 
68;  Forater  v.  Beott,  aupra;  Cooley,  Const 
Lim.  6th  ed.  p.  670;  Grand  Rapida  v.  PoiDere, 
14  L.  R.  A.  498.  89  Mich.  94;  Re  Cheatnvt 
Street,  118  Pa.  698;  Philadelphia  v.  TAnnard, 
97  Flu  242;  Suhn  v.  Com,  70  Mich.  587;  Cam, 
T.  Baeon^  18  Bush,  210,  26  Am.  Rep.  189; 
Oroeker  v.  New  York,  15  Fed.  Rep.  405. 

The  ordinance  establishing  Forest  Park  bou- 
levard  cannot  be  sustained  by  the  right  of  the 
city  or  state  to  ezerdse  police  regulations. 

Mills,  Em.  Dom.  8  7;  Forater  t.  Scott,  au- 
pra; Cooley,  Const.  Lim.  p.  704. 

While  the  courts  should  sustain  an  act  of  the 
lei;;idatare  as  valid,  if  it  can  be  sustained,  it 
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Is  the  plain  duty  of  the  courts  to  doolare  the 
same  invalid  where  they  are  in  conflict  with  a 
constitutional  provision. 

Lowry  v.  Rainwater,  70  Mo.  152,  85  Am. 
Rep.  420. 

Private  property  cannot  be  taken  for  merely 
ornamental  purposes,  even  though  compensa- 
tion be  made  therefor. 

Fariat  Steel  Co.  v.  Bridgeport,  18  L.  R.  A.  590, 
60  Conn.  278;  2  Dill.  Mun.  Corp.  4th  ed.  599. 

Whether  the  restriction  imposed  by  tbe  or- 
dinance be  considered  as  a  "taking'^  of  the 
defendant's  property  or  merely  a  damaging 
thereof,  in  either  event  it  is  in  violation  of  the 
constitution,   because    the   compensation   re> 

auired  must  pieoede  the  taking  or  damaging 
lereof. 

MeElroy  v.  Kanaaa  City,  21  Fed.  Rep.  257. 

The  term  "property"  although  in  common 
parlance  frequently  applied  to  a  land  or  a  chat- 
tel, means  omy  a  right  of  the  owner  in  relation 
to  or  in  respect  of  the  land  or  the  chattel. 

Property  in  a  legal  sense  is  the  right  of  a 
person  to  possess,  use,  enjoy,  and  dispose  of  a 
thing. 

Eaton  V.  BoaUm,  C.  d  M.  R  Co.  51  N.  5. 
504,  12  Am.  Rep.  147;  PumpeUy  v.  Oreen  Bay 
A  M.  Canal  Co,  80  U.  S.  18  Wall.  166,  20 
L.  ed.  567;  Mills,  Em.  Dom.  §  80;  Orand 
Rapida  v.  Powera,  14  L.  R.  A.  498, 89  Mich.  94; 
Forater  v.  Scott,  18  L.  R  A.  548,  186  N.  Y. 
577;  Janeaville  ▼.  Carpenter,  8  L.  R.  A.  808,  77 
Wis.  288;  Re  Cheatnut  Street,  118  Pa.  598. 

The  above  authorities  ana  a  host  of  others 
conclusively  establish  that  the  ordinance  in 
question  results  in  a  "taking"  of  defendant's 
property. 

If  this  takinff  be  for  private  use.  section  20 
of  the  Bill  of  ^gbts  prohibits  it  either  with  or 
without  compensation.  If  for  public  use  Just 
compensation  must  be  paid. 

The  act  of  the  legislature  or  ordinance  must 
provide  the  owner  with  a  proper  remedy  to 
obtain  compensation  and  that  compensation 
must  be  paid  before  the  act  or  ordinance  be- 
comes effective  or  vests  any  rights  in  the  city 
or  divests  any  rights  from  tne  owner. 

Walther  v.  Warren,  25  Mo.  277;  McElroy  v. 
Kanaaa  City,  21  Fed.  Rep.  257;  Mills,  Em. 
Dom.  g  7;  Cooley,  Const.  Lim.  p.  710. 

Ornamentation  and  improvement  are  not  suf- 
ficient grounds  for  depriving  owners  of  rights 
in  and  to  their  real  estate. 

Woodatock  v.  Gallup,  28  Vt.  fS^l':Far,'$t  Steel 
Co.  V.  Bridgeport,  13  L.  R.  A.  590,  60  Conn.. 
278. 

Mr,  W.  C«  Karshall  for  respondent. 

Sherwood*  J.,  delivered  the  opinion  of 
the  court: 

As  already  disclosed  by  the  record,  tlio 
constitutionality  of  what  is  commonly  knowu 
as  the  **  Boulevard  Law"  is  called  in  question 
by  this  appeal.  The  provisions  of  the  or- 
ganic law  cited  by  defendant  as  pertinent  to 
this  controversy  are  these:  **Sec.  21.  That 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  lust  compensa- 
tion. Such  compensation  shall  be  ascer- 
tained by  a  Jury  or  board  of  commissioners 
of  not  less  than  three  freeholders,  in  such 
manner  as  may  be  prescribed  by  law ;  and 
until  the  same  shall  be  paid  to  the  owner,  or 
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Into  court  for  the  owner,  the  property  shall 
not  be  disturbed,  or  the  proprietary  rights 
of  the  owner  tlierein  divested."  **'Sec.  30. 
That  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law. " 
•Const.  1875,  art,  2.  It  is  urged  on  behalf 
of  plaintiff  that  there  has  been  no  "taking" 
of  private  property  under  this  law  and  ordi- 
nance, because  the  "title"  to  the  property, 
and  the  right  to  use  the  same,  are  still  m 
the  defendant.  This  contention  brings  into 
prominence  the  true  import  of  the  word 
** property."  The  (rencral  result  of  various 
definitions  of  the  term  is  that  it  is  the  exclu- 
sive right  of  any  person  to  freely  use,  enjoy, 
and  dispose  of  any  determinate  object,  wheth- 
er real  or  personal.  1  Bl.  Com.  188 ;  2  Aus- 
tin, Jur.  817,  818;  19  Am.  &Eng.  Encyclop. 
Law,  284,  and  cases  cited ;  Lewis,  Em.  Dom. 
§S  57-59 ;  Eatan  v.  Boston,  0.  <&  M.  B.  Co, 
61  N.  H.  504,  12  Am.  Rep.  147 ;  Thompson 
V.  Androscoggin  River  Imp.  Co.  64  N.  H.  645; 
Wyiiehamer  v.  People,  13  N.  Y.  878.  Some- 
times the  term  is  applied  to  the  thing  itself, 
as  to  a  horse  or  a  tract  of  land.  These  things, 
however,  though  the  subjects  of  property, 
are,  when  coupled  with  possession,  but  tne 
indicia,  the  visible  manifestations,  of  invis- 
ible rights,  "  the  evidence  of  things  not  seen. " 
Property,  then,  in  a  determinate  object,  is 
composed  of  certain  constituent  elements,  to 
wit,  the  unrestricted  right  of  use,  enjoyment, 
and  disposal  of  that  obiect.  It  follows  from 
this  premise  that  anything  which  destroys  or 
subverts  any  of  the  essential  elements  afore- 
said is  a  tailing  or  destruction  pro  tanto  of 
property,  though  the  possession  and  power 
of  disposal  of  the  land  remain  undisturbed, 
and  though  there  be  no  actual  or  physical 
Invasion  of  the  locus  in  quo.  Cooley,  Const. 
Lim.  6th  ed.  670 ;  Wynehamer  v.  People,  13 
N.  Y.  loe,  cit.  433,  per  Selden,  J,;  People  v. 
Otis,  90  N.  Y.  loc,  eit.  62,  per  Andrews,  Ch. 
J. 

The  use  of  a  given  object  is  the  most  es- 
sential and  beneficial  quality  or  attribute  of 
property.  Without  it  all  other  elements 
which  go  to  make  up  property  would  be  of 
no  effect.  If  the  ci  ty  were  al  1  owed  to  depri  ve 
the  defendant  of  the  use  of  his  entire  lot,  it 
would  leave  in  his  hands  but  a  barren  and 
Barmecidal  title ;  and  what  is  true  of  prop- 
erty rights  as  an  integer  is  true  of  each  frac- 
tional portion.  If  plaintiff's  theory  be  cor- 
rect, then  the  city  could  pass  and  enforce  an 
ordinance  which  would  deprive  defendant  of 
the  use  of  his  entire  lot,  and  still  there  would 
be  no  "  taking, "  within  the  terms  of  section 
21,  art.  2,  oi  the  Constitution,  and  conse- 
quently no  right  to  compensation.  The  state- 
ment of  such^a  position  is  sufficient  to  ac- 
complish its  utter  repudiation. 

The  day  before  the  ordinance  went  into 
operation  defendant  had  the  unquestionable 
right  to  build  at  will  on  his  lot.  The  day 
afterwards  he  was  as  effectually  prevented 
from  buildine  on  the  forty-feet  strip,  except 
under  peril  of  punishment,  as  if  the  city  had 
built  a  wall  around  it,  and  this,  too,  with- 
out any  form  of  notice,  any  species  of  judi- 
cial inc|uiry,  or  any  tender  of  compensation. 
If  this  is  not  a  "taking"  by  mere  arbitrary 
edict,  it  is  difficult  to  express  in  words  the 
21  L.  R.  A. 


meaning  which  should  characterize  the  act 
of  the  city.  A  case  has  arisen  in  Pennsyl- 
vania strongly  resemblant  in  some  of  its  facts 
to  the  case  at  bar.  There  an  act  of  assembly 
provided  that  whenever  an  owner  of  property 
on  Chestnut  street  should  rebuild,  the  build- 
ing then  to  be  erected  should  be  set  back  five 
feet  In  the  rear  of  the  old  line,  thus  widen- 
ing the  sidewalk  five  feet.  The  owner  in 
that  case  contracted  with  a  builder  to  tear 
down  the  old  building  and  rebuild  a  new  one 
on  her  lot.  On  application  for  a  permit  to 
rebuild  the  building  inspectors  and  survey- 
ors gave  the  new  line  as  established  by  the 
law,  and  the  city  solicitor  notified  the  owner 
that  the  front  wall  of  the  new  building  must 
be  set  back  to  the  new  line.  The  owner  con- 
formed to  the  law,  and  built  her  building 
accordingly.  She  then  claimed  compensa- 
tion forlhe  strip  of  ground,  when  she  was 
met  with  the  assertion  that,  having  volun- 
tarily torn  down  her  old  front  wall,  and  re- 
built according  to  the  new  line,  the  injury 
of  which  she  complained  was  due  to  her  own 
action,  and  therefore  she  could  not  recover ; 
but  the  court  answered :  **By  force  of  law, 
the  instant  the  old  building  was  lorn  down 
the  city  took  part  of  the  land  for  public  use, 
and  is  liable  to  make  compensation  to  the 
owner,  the  same  as  if  it  had  been  taken  in 
any  other  mode."  Philadelphia  v.  Linnard, 
97  Pa.  242.  This  case  was  subsequently  fol- 
lowed  in  Be  Chestnut  Street,  118  Pa.  693, 
where  it  was  again  held  that  in  such  circum- 
stances as  aforesaid  there  was  an  appropria* 
tion  by  the  city  of  the  strip  of  ground  to 
public  use.  In  those  cases  It  will  be  noted 
that  there  was  a  provision  for  compensation ; 
here  there  is  none.  Other  adjudicated  cases 
and  authorities  have  been  cited  on  behalf  of 
defendant,  tending  to  the  conclusion  hereto- 
fore  stated. 

The  premises  considered,  we  hold  that  the 
**  Boulevard  Law**  is  unconstitutional,  be- 
cause  it  violates  section  30,  art.  2,  of  the 
Constitution,  in  that  it  makes  no  provision 
for  any  proceeding  in  a  court  of  law  for  con- 
demning property,  nor  for  notice  to  the 
owner,  and  therefore  deprives  any  citizen  in- 
terested  along  the  given  route  of  his  property 
without  due  process  of  law.  Nor  does  the 
ordinance  in  question  make  any  such  provis- 
ion. Loujry  v.  Bainwater,  70  Mo.  162,  36  Am. 
Rep.  420 ;  Biver  Rendering  Co,  v.  Behr^  TI 
Mo.  91,  and  cases  cited;  Elliott,  Roads  <Ss 
Streets,  160;  Grand  Bapids  y.  Pou>er8,  89 
Mich.  loG.  cit,  103,  104,  14  L.  R.  A.  498 ; 
Janesville  v.  Carpenter,  77  Wis.  288,  8  L.  R. 

A.  808.  The  "Boulevard  Law"  is  also  un- 
constitutional in  that  it  makes  no  provision 
for  compensation  of  those  whose  property  is 
taken  ;  nor  is  any  such  provision  made  in  the 
ordinance  by  virtue  of  which  defendant  was 
arrested.  Section  21,  art.  2,  of  our  Constitu- 
tion declares  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without 
lust  compensation.  Walther  v.  Warner,  25 
Mo.  277 ;  ProvoU  v.  Chicago,  B,  L  <t  P.  IL 
Co.  67  Mo.  261 ;  Evans  v.  Missouri,  I.  <&  jY. 

B.  Co.  64  Mo.  463.  It  has  been  urged  by 
counsel  for  the  plaintiff  city  that  in  any  event 
an  owner  of  property  along  the  boulevard  has 
his  remedy  by  action  against  the  city  hj^ 
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▼irtuc  of  section  1821,  Rev.  Stat.  1889,  which 
flection  is  as  follows:  *'Iq  all  cases  where 
the  city  authorities  have  graded  or  rcgraded 
or  changed  the  grades  or  lines  of  any  street  or 
alley,  or  may  hereafter  grade  or  chanije  the 
erade  or  line  of  any  street  or  alley,  without 
the  consent  of  the  owner,  or  where  the  com- 
pensation oinnot  be  agreed  upon,  and  do  not, 
before  the  comrnencement  of  the  work,  in- 
stitute proceedings,  or  have  not  instituted 
proceedings,  to  have  the  damages  ascertained 
and  assessed,  as  provided  in  the  six  preced- 
ing sections,  the  owner  shall  be  entitled  to 
an  action  at  law  ajraip^t  the  city,  town,  or 
Tillage  tt>  ascertain  and  recover  the  amount 


of  damages  caused  by  snch  Improvement." 
It  will  be  observed  that  this  section  is  not  ia 
conformity  with  section  21,  art.  2,  of  the  Con- 
stitution,'in  tliat  it  allows  property  of  tlie 
citizen  to  be  taken  before  the  compensation 
is  "piiid  to  the  owner,  or  into  court  for  the 
owner. "  Besides,  the  statutory  section  seems 
to  be  intended  to  apply  only  to  cases  whore 
some  actual  improvement  has  been  or  shall 
be  made  prior  to  action  brought  by  the  owner. 

For  reasons  aforesaid,  toe  revei'se  tJie  judfj. 
menu  and,  as  it  u  m^'--  7-ent  that  the  ciii.'  '/"« 
no  standing  in  court,  aa  will  not  rematiu  </i^ 
cavse. 

All  concur. 
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SIKGER  MANUFACTURING  CO.,  Bespt, 

Christopher  C.  MILLER,  Appt. 

I Minn ) 

*!•    An    innkeeper's   lien    attaches  to 
^oodfl  in  the  possession  of  his  g^est 

^Ueadnotes  by  Vakdbbburgh,  J, 


though  they  belonir  to  a  stranfrer,  provided  ths 
innkeeper  has  no  notice  of  that  fact. 
2.   But  BO  saeh  lien  attaches  to  firoods  la 
possessiun  of  one  who  Is  received  as  a  boarder^ 
and  not  as  a  guest  or  teaveler. 

(March  18,1898.) 

APPEAL  by  defendant  from  a  ]ud cement  of 
the  District  Court  for  Henoepin  Couoly  ia 


NoTB.--Inn^c^er*8  lieru 

InokeepeT-  nre  bound  to  receive  and  entertain 
iniGsts,  and,  tiierefore,  may  detain  the  ffoods  of  the 
guest  until  payment.  Torlc  v.  Grindstone,  1  Salk. 
388,  juh  nam.  Yorite  y.  Grenaugh,  8  Ld.  Baym. 
8BS. 

An  innkeeper  has  a  lien  on  the  ffoods  of  his  guest. 
Dunlap  y.  Thome,  1  Rich.  L.  213. 

There  is  a  lien  on  baf^gage  for  board.  Murray  y. 
Mer8ball,9Ck>lo.482. 

The  right  of  lien  depends  upon  the  fact  that  the 
foods  came  into  the  poeeessioo  of  the  Innkeeper  in 
his  character  as  such,  as  belonging  to  the  guest; 
and  if  horses  have  been  put  into  the  hotel  stables, 
and  after  remaining  there  a  time  the  owner  has 
oooBfiional,  personal  accommodation  at  the  hotel, 
the  hen  for  such  accommodation  will  not  cover  the 
horses.    Smith  y.  Dearlove,  6  G.  B.  122. 

The  lien  exists  for  board,  lodging,  and  wine  sup- 
plied at  the  guest's  order  to  any  amount.  If  he  is 
possessed  of  his  reason  and  is  not  an  infant.  Proc- 
tor T.  Nicholson,  7  Car.  &  p.  67. 

Bat  one  mereiy  furnishing  lodalngB  is  not  an 
Innkeeper  entitled  to  a  lien,  although  there  is  a 
restaarant  In  the  basement  of  the  house  under  an- 
other nDttnagement.  Cochrane  v.  Sohryyer,  17  N.T. 
Week.  Dig.  44S. 

The  lien  extends  to  the  property  of  an  infant. 
Watson  y.  Cross,  2  Duv.  147. 

And  a  horse  held  under  lien  may  be  used  mod- 
erately to  compensate  the  innkeeper  for  his  feed. 
Alvord  y.  Davenport,  43  V t.  80. 

Bat  the  fact  that  the  landlord  would  have  a  Uen 
on  the  property  will  not  prevent  his  prosecution 
for  larceny  in  case  he  disposes  of  it  as  his  own. 
People  y.  Husband,  86  Mich.  806. 

The  fact  that  the  property  of  the  guest  is  ex- 
empt from  execution  will  not  exempt  it  from  the 
lien.    Swan  y.  Bournes,  47  Iowa,  601, 29  Am.  Dec. 

Bat  the  lien  cannot  attach  to  horses  employed  in 
mrryfng  United  States  maiL  United  States  y. 
Barney,  9  Wheel,  a  0. 61& 

DitUnetion  between  guest  and  boarder. 

The  Uen  does  not  extend  to  the  goods  of  a  board- 


er  as  distinguished  from  a  guest.  Pollock  v.  Lsn- 
dls,  86  Iowa,  661;  Hursh  v.  Byers.  29  Mo.  469:  Oontes 
V.  Acheson,  23  Mo.  A  pp.  256;  Bwart  y.  Stark,  8 
Rich.  L.  4S3. 

The  distinction  between  a  guest  and  a  boarder  Is 
said  to  be  that  the  guest  comes  to  remain  without 
any  barirain  for  time,  and  may  go  when  he  pleases* 
paying  only  for  the  actual  entertainment  which  he 
receives,  and  it  is  not  enough  to  make  a  boarder 
and  not  a  guest,  that  he  has  stayed  for  a  long  time 
in  the  inn  In  this  way.  Shoccraft  v.  Bailey,  2S 
Iowa,  653. 

Mere  payment  by  the  week  does  not  chnnge  the 
character  of  the  person  from  guest  to  boarder. 
Betts  V.  Salisbury,  12  Alb.  L.  J.  S37. 

The  mere  fact  that  a  traveler  makes  a  special 
agreement  as  to  the  price  of  board  does  not  trans- 
form him  from  a  guest  into  a  boarder.  Berkshire 
Woolen  Co.  v.  Proctor.  7  Cush.  417. 

The  lien  was  held  to  exist  for  eigbty-three  nights* 
lodging  furnished  to  one  who  was  not  a  traveler 
but  had  previously  resided  in  the  same  city,  on  the 
ground  that  the  charge  was  by  the  night  and  not 
by  the  week  or  month,  as  is  the  case  with  lodging, 
house  keepers.  Thompson  y.  Lacy,  8  Barn.  &  Aid. 
288. 

What  property  subiect. 

It  seems  to  have  been  at  one  time  regarded  as 
the  law  that  the  lien  was  specific  and  attached  only 
to  the  person  or  animal  for  which  the  provision 
was  furnished.  Thus  it  is  laid  down  that  the  horse 
may  be  detained  for  its  own  feed  but  not  for  that 
of  the  guest.   Bacon,  Abr.  Inn  and  Innkeepers,  D. 

And  each  horse  must  be  sold  for  its  own  keep, 
and  one  could  not  be  sold  for  the  keep  of  other 
horses  which  bad  been  taken  away.  Mosse  v. 
Townsend,  1  Bulst.  207. 

So  it  was  said  that  innkeepers  may  detain  the 
person  of  the  guest  who  eats,  or  of  the  horse  which 
eats,  until  payment,  without  any  agreement  to 
that  purpose.    Bacon,  Abr.  Inn  and  Innkeepers,  D, 

And  in  Newton  v.  Trigg,  1  Show.  288,  the  ques- 
tion being  whether  or  not  an  innkeeper  was  within 
the  bankrupt  laws,  it  Is  said  In  argument  that  hs 
may  detain  the  person  of  the  guest  who  eats,  i 
payment* 


See  also  39  L.  R.  A.  291 ;  46  L.  R.   A.  319. 
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favor  of  plaintiff  In  an  action  brought  to  re- 
cover possession  ot  a  seeing  machine  which 
difendant  claimed  ander an  innkeeper's  lien. 
AjHrmed, 

On  the  first  day  of  December,  18fll,  the  re- 
fnoudent,  as  the  proprietor  of  the  "Hotel 
Grace/'  a  public  inn,  situated  in  the  city  of 
>Iinnpapo1i8.  Hennepin  counter,  Minnesota,  re- 
C(  ived  one  Carl  Van  Raden,  his  wife  and  two 
Ci'ildreo,  at  their  request,  as  boarders  and 
lodo^ers  in  respondent's  hotel,  and  Van  Kaden 
atiil  family  continued  to  board  and  lodge  wirh 
rrppondcut  unhl  June  8,  1891,  for  which  Van 
pMiien  agreed  to  pay  the  respondent  at  the  rate 
of  *15  ptr  week. 

Amongpt  a  lot  of  houBchrtld  utenMIs  brought 
by  Van  Uaiicn  to  respondent's  lioiel,  was  a 
£c  ving  machine. 

Itespoodent  continued  to  board  said  Van 
Bnuen  and  his  family  until  June  8,  1892,  when 
Van  Rnden  and  family  left  respondent's  hotel, 
owing  reKpondent  the  sum  of  $240.50  tor  board- 
in/r,  lodging,  and  attendance. 

'i'lie  sewing  machine  was  held  by  respondent 
Xgj  reason  of  bis  lien  as  hotel  keeper. 

ilespondent  had  no  knowledge  whatever  that 
•npellant  or  any  other  person  cltiimed  any 
right  or  ownership  in  the  sewing  machine. 


An  action  of  replevin  was  brought  by  the 
appi'llant  in  a  justice's  court  to  take  possession 
from  respondent  of  said  sewing  machine.  At 
the  time  the  writ  of  replevin  issued  and  long 
prior  thereto,  the  sewing  machine  was  the  prop- 
erty of  the  appellant  and  was  leased  to  Van  Ra- 
den and  was  to  be  sold  to  Van  Raden  upon  full 
payment  for  said  machine.  The  machine  was 
not  paid  for,  a  balance  of  |25  being  due  ap- 
pellant at  the  commencement  of  this  action. 

The  lien  was  held  to  be  good  and  judgment 
given  for  the  respondent. 

Mr,  Fred.  C.  Cook*  for  appellant: 

By  the  common  law,  an  innkeeper  has  a  Ilea 
upon  all  the  goods  of  the  guest  brought  to  the 
inn,  for  board  and  lodging  fur'ashed  by  him 
to  the  guests,  at  the  request  ( f  the  latter,  and 
this  is  so,  although  the  goods  may  not  be  the 
property  of  the  guest,  but  belong  to  some  third 
person,  provided,  the  innkeeper  is  not  aware 
that  the  goods  are  not  the  property  of  the  guest. 

1  Smith,  licad.  Cas.  9th  Am.  ed.  p.  259,  citing 
Manning  v.  HolUnbeck,  27  Wis.  202,  and  noiei; 
Cook  V.  Prentice,  84  Alb.  L.  J.  93;  Jone»  v. 
Morrill,  42  Barb.  628;  OrinneU  r.  Cook,  8  Hill, 
485,  490,  88  Am.  Dec.  668;  1  Addison,  Oont. 
2d  Am.  ed.  pp.  461-468.  and  cases  cited  therein; 
Schouler,  Bailm.  292;  Broadwood  ▼.  Qranara, 


And  in  a  South  Oarollna  case  it  is  said  that  an 
Innkeeper  hns  no  right  to  detain  the  property  of 
bis  guest  altliGugli  be  may  detain  his  person,  un- 
less in  tbe  ease  of  a  horse  which  may  t>e  detained 
for  its  own  feeding  but  not  for  that  of  the  master. 
Csriifile  V.  Quattlebaum,  2  Bail.  L.  468. 

But  it  has  been  settled  that  the  lien  does  not  ex- 
tend to  the  person  or  clothing  of  the  guest  which 
!•  Mciiially  in  use.  8unbolf  v.  ilJford,  8  Meea.  A  W. 
SMS. 

And  it  is  now  generally  regarded  that  the  lien  is 
a  general  one  and  extends  to  all  the  property 
brought  by  the  guest  to  the  hoteL  Muiliner  v. 
llorenoe,  L.  B.  8  Q.  B.  Div.  484. 

Property  of  third  persons. 

In  Sklpworth  v.  Innkeeper,  1  Bulst.  170,  tbe  court 
was  divided  on  the  question  whether  or  not  the 
innkeeper  might  detain  the  horse  of  a  third  person 
for  his  keep,  which  was  left  with  him  by  a  guest. 

The  question  was  settled  in  Robinson  v.  Walter. 
8  Bulst.  289,  by  three  Judires  apainst  one,  that  the 
Hen  was  good  against  a  stolen  horse  left  at  an  inn 
by  a  guest.  And  in  the  next  case  the  whole  court 
agreed  that  tbe  Hen  against  the  horse  was  good. 
8tirt  V.  Drunisrold,  8  Dulst.  233. 

The  Hen  atttiohes  to  the  property  of  a  third 
person.  Snead  v.  Watkins,  1  C.  B.  N.  R.  287,  37  Gng. 
L.  &  Eq.  884:  Belts  v.  Salisbury,  12  Alb.  L.  J.  837; 
^fanning  v.  HoUenbeck,  27  Wis.  202. 

And  the  horse  may  be  retained  against  the  true 
owner.  York  v.  Grindstone,  1  Balk.  888,  wb  nom. 
Torke  V.  Grenaugb,  2  Ld.  Raym.  8G6. 

Bo  an  innkeeper  has  a  Hen  on  a  carrlave  brought 
to  tbe  inn  by  a  guest,  tor  its  standing  room,  al- 
though it  belongs  to  a  third  person.  TurriU  v. 
Crawley,  18  Q.  B.  197. 

There  is  a  Hen  on  the  piano  of  a  third  person, 
brought  to  tbe  hotel  by  a  guest  and  received  by  the 
landlord  as  part  of  his  property.  Thref  all  v.  Bor- 
Wlck,  L.  R.  10  Q.  B.  210,  affirmed.  L.  R.  7  Q.  B.  711. 

The  innkeeper  has  a  Hen  on  a  piano  of  a  stranger 
which  is  placed  in  tbe  possession  of  a  guest  and 
kept  at  the  hotel  as  his  property,  without  any 
notice  to  the  landlord  that  it  was  not  hia.  Cook  v. 
K^ne,  18  Or.  4&i,  57  Am.  Rep.  28. 
•  Milt  the  troods  must  be  brouirht  to  the  inn  as  the 
SI  L.  R.  A. 


goods  of  the  guest  to  uphold  the  lien.  Therefore, 
If  a  piano  is  loaned  to  a  guest  and  brought  to  tbe 
inn  for  his  use,  the  landlord  knowing  the  facts,  no 
lien  can  attach  to  it.  Broadwood  v.  Granara,  10 
Exoh.  417. 

The  Hen  extends  to  tbe  horse  of  a  third  person 
which  was  wrongfully  taken  and  placed  in  the  inn 
by  tbe  guest.    Bacon,  Abr.  Inn  and  innkeepers,  IX 

Tbe  Hen  will  extend  to  stolen  property*  Bhiok  v. 
Breonan,  6  Dana,  810. 

Unless  the  innkeeper  knew  that  the  property  waa 
taken  wrongfully.   Johnson  v.  Hill,  8  Stark.  172. 

Under  the  Georgia  oode  the  Hen  extends  to  the 
property  of  a  third  person  only  for  the  expenses 
which  have  been  incurred  upon  it.  Domestic  Sew- 
ing Mach.  Co.  V.  Watters,  60  Ga.  573. 

Under  the  Missouri  statute  the  Hen  dees  not  ex- 
tend to  the  property  of  a  third  person  brought  into 
the  inn  by  the  guest.  Wyokoff  v.  Southern  Hotel 
Go.  24  Mo.  App.  382. 

Jfaster*8  Qood»  in  powetMon  of  servant. 

The  Hen  exists  on  a  horse  and  wagon  of  the 
master  for  food  lurnished  tbe  servant  who  brought 
the  home  with  him  to  the  inn.  Smith  v.  Keyes,  2 
Thomp.  ft  C.  050. 

And  the  lien  wiU  extend  to  the  samples  of  a 
drummer  if  they  are  taken  to  the  hotel  with  the 
express  or  implied  consent  of  the  owner.  Marouse 
v.  Hogao,  Mont.  L.  Rep.  6  Super.  Ct.  184. 

But  if  credit  is  given  a  drummer  for  a  long  period 
of  time  and  his  samples  are  finally  seized  by  the 
landlord,  the  Hen  will  not  hold.  Covington  v. 
Newberger,  09  N.  a  528. 

Whore  several  are  in  one  company. 

Where  a  father  and  his  daughters  are  in  oompaay 
at  an  inn,  the  goods  of  one  of  the  daughters  cannot 
be  detained  for  the  board  of  aU.  Clayton  v.  But- 
teradd,  10  EUch.  L.  800. 

But  if  a  man  and  wife  become  guests  and  bring 
luggage  with  them  to  the  hotel,  the  lien  will  attach 
to  it  although  it  is  the  separate  property  of  the 
wife,  and  although  the  landlord  trusted  the  hus- 
band for  the  debt.  Gordon  v.  SUber,  L.  B.  26  <|. 
a  Div.  49L 

Bo  the  wife*s  separate  property  may  l>e  taken  for 


SusuKft  MAUDTAcraiiuia  Co.  y.  Millbb. 


10  Exch.  417;  TlirefaU  v.  Bonoiek.  L.  R  7  Q. 
B.  711. 
Mr.  William  H.  Donahue  for  respondent. 

Vanderbnrg^h,  /.,  delivered  the  opinion 
of  the  court: 

The  court  below  found  the  facts  as  stipulated 
\fj  the  parties  in  the  agreed  statement  of  facts, 
as  submitted,  and,  as  a  legal  conclusion,  that 
the  plainiiff  was  entitled  to  Judgment  The 
defendant  claimed  an  Innkeepers  lien  upon 
the  chattel  in  controyersy,  a  sewing  machine, 
on  the  ground  that  it  was  brought  to  his  hotel 
by  a  guest,  who,  it  now  appears,  had  con- 
tracted to  purchase  the  same  of  plaintiff,  but 
the  title  bad  not  passed,  though  the.  possession 
had  been  deliyered.  The  defendant,  however, 
bad  no  notice  of  the  plaintiff's  daim,  and  in- 
sists upon  his  lien  thereon,  with  other  floods  of 
the  guest,  for  the  amount  of  his  bill.  The 
plaintiff's  counsel  does  not  seriously  contest 
the  proposition  that  an  innkeeper  may  haye 
such  lien  on  goods  in  the  possession  of  his  guest 
infra  hMpitium,  though  they  belong  to  a  third 
person,  provided  the  innkeeper  has  no  notice 


of  that  fact.  If  the  innkeeper's  liability  would 
attach  in  case  the  sewing  machine  were  lost  or 
stolen,  it  would  seem  but  just  to  hold  that  his 
lien  attaches  whenever  there  is  a  corresponding 
liability.  Schooler,  Bailm.  §  292;  Manning  ▼. 
BbUejAeek,  27  Wis.  202;  ThrrfaU  v.  Borwick, 
L.  R.  7  Q.  B.  711. 

The  respondent,  howeyer,  claims  that  the 
judgment  may  be  supported  on  the  ground 
that  the  findings  of  fact  show  that  the  party 
who  brought  the  machine  to  defendant's  hotel 
was  received  as  a  boarder,  and  remained  there 
as  such,  and  not  as  a  traveler  or  guest.  The 
eyidence  is  not  here,  and  so  the  question  is  not 
whether  it  would  support  a  finding  either  way, 
but  whether  it  appears  from  the  stipulated 
facts,  which  are  adopted  as  the  findings  in  the 
case,  that  he  was  a  guest.  To  entitle  the  de- 
fendant to  assert  his  innkeeper's  lien,  he  must 
have  received  the  property  as  the  goods  of  a 
guest,  but  this  does  not  appear,  and  there  is 
no  such  finding.  It  appears  from  the  agreed 
statement  that  he  received  the  party,  his  wife, 
and  two  children  as  boarders  and  lodgers,  and 
that  they  continued  to  board  and  lodge  with 


the  debt  If  the  credit  was  giyen  to  her.   Bimej  y. 
Wheaton,  Z  How.  Pr.  N.  &  S19. 

Bow  rOatUm  cf  guett  Reeled, 

There  to  no  lien  on  a  horse  unlras  plaoed  at  the 
inn  by  a  guest.    Blnns  v.  Pigot,  0  Gar.  A  P.  208. 

There  Is  no  lien  unless  the  horse  was  delivered  to 
the  innkeeper  by  a  guest.  Fox  y.  MoGregor,  11 
Barb.4L 

It  seems  to  have  been  thought  at  one  time  that 
cne  heoomes  a  guest  by  leaving  his  horse  at  the  inn. 
York  ▼.  Grindstone,  1  Saik.  888. 

And  it  has  been  stated  that  the  owner  of  horses 
put  at  the  stable  of  an  inn  need  not  be  a  guest  in 
order  to  entitle  the  innkeeper  to  a  lien.  Peet  v. 
Jf  cGraw,  26  Wend.  0S8. 

Bat  it  was  Anally  decided  that  the  lien  does  not 
attach  to  horses  of  a  neighbor  which  are  sent  to  the 
Inn  to  be  kept.    Grinnell  v.  Cook,  8  Hill,  48S. 

In  that  case  the  court  repudiated  the  doctrine 
tiiat  one  could  be  a  guest  by  simply  sending  his 
horses  to  the  hm  to  be  fed«  and  this  dootrine  is  fol- 
lowed In  Ingalsbee  y.  Wood,  86  Barb.  46^  afBrmed, 
88  N.  Y.  ff77,  where  there  are  elaborate  opinions  re> 
gardtng  the  question  *^ho  is  a  guest?^* 

8o  If  hones  are  merely  kept  at  the  hotel  stables 
and  are  always  under  the  care  of  their  owner,  who 
Is  not  a  guest,  there  is  no  lien  for  their  keeping. 
Hiokman  y.  Thomas,  16  Ala.  666. 

But  it  has  been  said  that  the  innkeeper  has  a  Hen 
«n  horses  left  at  his  stable  to  be  kept,  dootored, 
«Dd  cured.   Danf orth  y.  Pratt,  42  He.  SO. 

That  doctrine  is,  however,  more  in  accord  with 
the  cases  giving  a  lien  to  one  making  repairs  to  an 
«rtiole  than  with  the  dootrine  of  innkeepers*  bons, 
and  may  perhaps  be  more  appropriately  referred 
to  and  supported  by  the  grounds  which  support  the 
former  QhiaB  of  liens. 

Waiver  of  Hen, 

Tf  the  property  is  parted  with  the  lien  Is  lost,  and 
if  it  is  wrongfully  taken  away  it  must  be  pursued. 
BacoD,  Abr.  Inn  and  Innkeepers,  D. 

If  the  horses  once  go  out  the  lien  is  lost,  and 
what  is  then  due  does  not  attach  to  them  when 
they  are  again  brought  in.  Jones  v.  Pearie,  1 
Strange.  566,  ni5  nom.  Jones  v.  Thurloe,  8  Mod.  172. 

It  to  a  custom  of  the  realm  that  if  a  man  lie  in  an 
Inn  CDS  night  the  innkeeper  may  detain  hte  horses 
imtll  he  to  paid  for  the  expenses:  but  if  he  give 
«edit  from  time  to  time,  and  let  him  depart  with- 
al L.R.  A. 


out  payment,  then  he  has  waived  the  benetit  of 
that  custom  by  hto  own  consent  to  the  departui-e, 
and  shall  never  afterwards  detain  the  horses  for 
the  expense.  For  thto  custom  to  founded  on  the 
hardship  of  the  lnnkeeper*s  case  to  sue  for  every 
little  debt,  or  on  a  greater  hardship  that  be  may 
not  know  where  to  find  him  who  was  hte  guest, 
after  he  has  gone.    IhUL 

But  it  was  subsequently  held  that  occasional  ab- 
senoes  for  short  periods  will  not  defeat  the  lien,  if 
it  was  always  with  the  intention  of  returning.  Aji 
where  the  owner  of  race  horses  took  them  away 
for  short  periods  of  time  to  attend  races  in  differ- 
ent  parts  of  the  country.  Allen  v.  Bmith,  12  G.  B. 
N.  S.  688;  Marcuse  v.  Hogan,  Mont.  L.  Eep.  6 
Super.  Ct.  184. 

There  to  no  waiver  of  the  lien  by  parting  with 
the  property  through  the  fraud  of  the  owner. 
Manning  ▼.  Hollenbeck.  S7  Wis.  202. 

Taking  security  for  the  debt  does  not  waive  the 
lien  unless  there  to  something  in  the  contract  or 
circumstances  of  the  case  which  to  inconsistent 
with  ito  continuance.  Angus  v«  McLachlan,  L,  R. 
S3  Ch.  Diy.  88a 

Enforcement  of  lien. 

By  the  custom  of  London,  If  the  horse  eat  out 
the  price  of  hto  head,  the  innkeeper  may  take  him 
as  his  own  upon  the  appraisement  of  four  neigh- 
bors.   Bacon,  Abr.  Inn  and  Innkeepers,  D. 

Or  the  horse  might  be  sold  If  he  had  eaten  more 
than  be  was  worth.  Moese  v.  Townsend,  1  Buist. 
2W. 

But  thto  custom  did  not  apply  to  the  horse  of  a 
stranger.    Bacon.  Abr.  Inn  and  Innkeepers^  D, 

Blsewhere,  however,  there  is  no  right  to  sell  to 
obtain  the  debt.  Mulliner  v.  Florence.  L.  R.  8  Q.  B. 
Diy.  484:  Jones  v.  Pearie,  1  Strange,  566,  sub  nonu 
Jones  V.  Thurloe,  8  Mod.  172;  Fox  v.  McGregor,  11 
Barb.4L 

The  lien  cannot  be  enforced  without  judicial 
process.    Oase  v.  Fogg,  46  Mo.  44. 
•  But  a  court  of  chancery  may  enforce  the  lien. 
Black  V.  Brennan,  5  Dana,  810. 

And  to  enforce  the  lien  the  plaintiff  must  show 
that  he  to  an  innkeeper.  Bouthwood  y.  Myers,  8 
Bui«h,68l. 

The  PennsylvanU  act  giving  an  Innkeeper  power 
to  sella  horse  left  at  bia  inn  for  its  keeping,  does 
not  apply  to  the  oase  of  a  horse  which  has  been 
stolen.    Gump  v.  Showalter,  48  Pa.  I07*    H.  P.  F. 
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him  for  about  sfx  months  at  the  rate  of  $15 
per  week,  and  that  is  all.  This  does  not  af- 
firmatiTely  establish  the  relation  of  guest  and 
innkeeper,  so  as  to  subject  him  to  the  liability, 
or  give  him  the  rights  incident  thereto.  Error 
must  appear. 
Judgment  affirmed^ 


Flora  Q.  BEID,  Appt. 
J.  W.  HAM,  BupU 


(.. 


.Mlno.. 


*One  who  by  interstate  rendltton  pro- 
ceeding^ is  brought  to  this  st&te  from 
another  state  or  territory  as  a  fugitive  from  jus- 
tioe  is  not  exempt  from  olvil  proseoutlon  while 
detained  here  under  such  proceedings. 

(July  26, 1803.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  setting 
aside  a  service  of  summons  which  had  been 
made  upon  the  defendant  after  he  had  been 
brought  into  the  state  under  arrest  as  a  fugitive 
from  justice  upon  a  requisition  pursuant  to  the 
constitution  and  laws  of  the  United  titates. 
Berersed, 

The  facts  are  stated  in  the  opinion. 

Mr.  William  G.  White,  for  appellant: 

There  is  no  personal  privilege  or  exemption 
either  from  arrest  or  from  the  service  of  sum- 
mons in  a  civil  aciion  which  the  defendant  can 
urge  in  this  action. 

In  al!  cases  the  so-called  privilege  or  exemp- 
tion exists,  if  al  all,  by  virtue  of  the  treaty  of 
extradiiion  and  rests  upon  the  basis  of  inter- 
national comity  and  good  faith. 

Ker  V.  lllinms,  119  U.  S.  436,  30  L.  ed.  421; 
Blate  V.  Btm,  21  Iowa,  467;  Dow's  Gas^,  18  Pa. 
87;  Mah<m  v.  Justice,  127  U.  8.  700.  82  L.  ed. 
283,  and  the  many  cases  cited  therein;  United 
States  V.  Ranseher,  1 19  U.  8.  407,  30  L.  ed.  425. 

There  is  nothing  in  the  principles  governing 
the  exercise  of  comity  and  good  faith  between 
nations  or  sister  states  that  requires  any  state 
to  grant  immunity  from  the  service  of  civil 
process  to  a  person  held  to  answer  to  a  criminal 
charge  by  virtue  of  extradition  proceedings 
where  the  civil  suit  is  instituted  by  a  person  in 
no  way  connected  with  such  extradition  pro- 
ceedings. 

WiiUams  v.  TkKon,  10  Wend.  686;  Lagrave^a 
Case,  14  Abb.  Pr.  N.  8.  383,  4  Thomp.  &  C. 
215;  59  N.  T.  110, 17  Am.  Rep.  817;  brmoning 
V.  Abrams,  51  How.  Pr.  172;  Sladey,  Joseph, 
6  Daly,  187;  Lawrence's  Case,  15  Ops.  Atty- 
Gen.  500:  United  States  v.  Laiorence^  18 
Blatchf.  295;  Martin  ▼.  Woodhall,  24  Jones  & 
8.  489. 

Mr,  Kartin  H.  Albin  for  respondent. 

*HeadBOte  by  Btokinson,  J, 


DicklnsoB,  •/.,  delivered  the  opinion  of 
the  court : 

The  defendant,  being  a  citizen  of  the  ter- 
ritory  of  Utah,  was  brought  to  this  state  fron» 
that  territory  under  arrest  as  a  fugitive  from 
Justice,  upon  a  requisition,  pursuant  to  the 
constitution  and  laws  of  the  United  States. 
While  ho  was  held  in  custody  here  under  iJie 
criminal  charge  for  which  l&e  had  been  re- 
turned to  this  state,  this  plaintiff  instituted 
a  civil  action  against  him  by  the  service  of 
a  summons.  On  motion  the  district  court  set 
aside  the  service  of  the  summons  for  the  rea- 
son that  it  was  considered  that  the  defendant 
was  exempt  from  liability  to  be  so  prosecuted 
civilly  while  so  held  in  custody.  The  plain- 
tiff  was  not  in  any  way  concerned  in  the  in- 
terstate rendition  proceedings,  nor  is  this  ac- 
tion in  any  way  connected  with  the  criminal 
charge.  The  plaintiff  appealed  from  this 
order  setting  aside  the  service  of  the  sum- 
mons. 

Upon  a  consideration  of  the  case  we  have 
come  to  a  conclusion  contrary  to  that  of  the 
learned  Judge  of  the  district  court.  We  are 
of  the  opinion  that  one  thus  brought  into  this 
state  from  another  state  or  territory  of  the 
Union  by  interstate  rendition  proceedings  is 
not,  by  reason  of  that  fact,  while  held  in 
custody  for  the  alleged  crime,  exempt  from 
prosecution  in  a  civil  action.  The  uncer- 
tainty as  to  the  law  on  this  point,  which  haa 
given  rise  to  conflicting  decisions,  has  been 
to  a  great  extent  dispelled  by  recent  decis- 
ions among  which  we  notice  particularly  that 
of  the  Supreme  Court  of  the  United  8tates  in 
LasceUes  v.  Georgia,  148  U.  8.  537,  37  L.  ed, 
549 ;  and  to  the  same  effect.  People  v.  Cross, 
135  N.  Y.  636,  and  Com,  v.  Wright  (Mass.) 
19  L.  R.  A.  206,  and  cases  cited.  These  cases 
involved  the  question  whether  one  who,  as 
a  fugitive  from  Justice,  has  been  brought 
from  another  state  by  interstate  rendition 
proceedings,  is  subject  to  trial  for  other  of- 
fenses thau  that  for  which  he  has  thus  been 
brought  into  the  state.  It  may  now  be  re- 
garded as  settled  that  this  may  be  done  with- 
out violating  the  letter  or  spirit  of  the  law 
relating  to  interstate  rendition.  The  written 
law  upon  the  subject  is  found  in  the  second 
paragraph  of  section  2,  art.  4,  of  the  Consti- 
tution of  the  United  States,  and  in  the  Law 
of  Congress  of  1793,  enacted  to  carry  the  con- 
stitutional provision  into  effect,  and  which 
is  now  embodied  in  the  Revised  Statutes  of 
the  United  States  as  sections  5278  and  5279. 
The  Supreme  Court  of  the  United  States,  con- 
struing the  federal  law  in  the  case  above 
cited,  considered  that  neither  expressly  nor 
by  imnlication  was  there  conferred  anv  right 
or  privilege  of  exemption  from  trial  for  anv 
criminal  act  committed  in  the  state  to  which 
the  fugitive  may  have  been  returned.  The 
sole  object  of  the  provisions  of  the  constitu- 
tion and  the  act  of  congress  was  regarded  as 


NOTB.— The  above  decision  althouffh  somewhat 
novel  is  practically  covered  by  the  doctrine  now 
settled  by  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  cafe  of  LasceUes  v.  Geortfia, 
148  0.  8. 637, 87  L.  ed.  649.  that  a  person  brought 
from  another  state  on  a  requisition  to  answer  for 
a  crime  may  be  tried  for  any  other  crime  which  be 
21  L.  R.  A. 


may  have  committed.   See  nole  to  Com.  v.  Wright 
(Mass.)  19  U  R.  A.  SOS. 

There  would  eeem  to  be  little  erround  to  olatia 
that  such  a  person  would  be  exempt  from  a  olvtt 
suit  when  not  exempt  from  other  criminal  ; 
cutiona. 
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beiDff  to  eecure  the  surrender  of  persons  ac- 
cused of  crime  who  have  fled  from  the  justice 
of  the  state  whose  laws  they  are  charged  with 
violating.  Such  cases  were  distinguished 
from  those  of  extradition  under  treaties  with 
foreign  powers.  This  construction  which  the 
supreme  court  has  given  to  the  federal  con- 
stitution and  statute  is  to  be  accepted  as  final, 
and  it  can  no  longer  be  well  claimed  that  the 
written  law  either  expressly  or  by  implica- 
tion affords  exemption  from  prosecution  for 
other  crimes  than  those  for  which  the  accused 
has  been  returned  to  the  state.  The  decisions 
in  the  state  courts  may  be  regarded  as  hav- 
ing a  wider  scope,  (as  they  are  not  restricted 
to  merely  federal  questions,)  going  to  the  ex- 
tent that  neither  by  the  federal  law  nor  by 
any  principle  of  the  unwritten  law  is  such 
exemption  afforded.  These  decisions  logi- 
cally, if  not  necessarily,  lead  to  the  conclu- 
sion that  detention  under  such  criminal  pro- 
ceedings affords  no  exemption  or  privilege 
from  civil  prosecutions;  and  this  has  been 
so  decided.  WiUiama  v.  Bacon,  10  Wend. 
6:;6:  Adriance  v.  Lagrcne,  59  N.  Y.  110,  17 
Am.  Rep.  317.  If  the  federal  law  neither 
expressly  nor  by  implication  protects  the  ac- 
cused from  prosecution  for  other  crimes  than 
tliat  for  which  he  was  brought  back  to  the 
state,  it  cannot  be  construed  as  affording  ex- 
emption from  civil  suits. 

U  has  been  said  that  irood  faith  on  the  part 
of  the  state  requires  that  such  exemption  be 
afforded  ;  but  that  begs  the  q^uestion.  If  the 
Jaw  does  not  give  this  protection  or  privilege, 
tie  state  is  not  wanting  in  good  faith  if  it 
refuses  to  recognize  it.  The  accused  does  not 
come  voluntarily  into  the  state,  induced 
tlereto  by  circumstances  which  could  be  re- 
g:  rded  as  affording  the  assurano  on  the  part 
of  the  state  that  while  detained  here  he  shall 
be  exempt  from  liability  to  ordinary  civil 
proceedings.  The  state  holds  out  no  induce- 
ments by  which  his  conduct  in  coming  is  in- 
fluenced. He  is  compelled  by  legal  process 
to  come,  irrespective  of  his  will  or  consent. 
It  is  idle  to  say  that  only  for  the  purpose  of 


proceedings  for  the  crime  for  which  he  is 
brought  into  the  slate  is  tlic  accused  to  be 
deemed  as  being  here.  The  answer  is  that 
he  is  here. 

No  considerations  of  public  policy,  as  we 
think,  require  tliat  the  accused  should  be  ex- 
empt from  being  prosecuted  civilly.  The 
considerations  upon  which  our  decisions  in 
Sherman  v.  Chindlaeh,  87  Minn.  118,  and 
First  Nat.  Bank  of  St.  Paul  v.  Ames,  39 
Hinn.  179,  were  founded  have  little,  if  any, 
application.  The  declared  exemption  from 
service  of  summons  upon  a  nonresident  wit- 
ness, in  the  former  case,  and  in  the  other 
upon  a  nonresident  party  to  an  action  on  trial 
here,  and  who  was  also  a  witness,  was  based 
upon  the  policy  of  encouraging  the  voluntary 
personal  attendance,  at  the  trial  of  causes,  of 
persons  whose  presence  and  testimony  may  be 
necessary  for  the  better  administration  of 
justice,  and  whose  attendance  cannot  be  com- 
pelled. As  has  already  bee^  said,  in  cases 
of  extradition  or  interstate  rendition  there  is 
no  encouragement  or  inducement  held  out  to 
the  accused  to  come  voluntarily  into  the  state. 
He  comes  by  compulsion.  We  fail  to  see  how 
the  administration  of  justice  could  be  pro- 
moted by  holding  the  accused  protected  from 
the  service  of  a  summons  in  a  civil  action. 
It  has  been  said  that  if  a  rule  of  absolute 
exemption  is  not  maintained  in  such  cases, 
criminal  proceedings  will  be  resorted  to 
fraudulently,  merely  for  the  purpose  of  se- 
curing the  rendition  of  a  person  from  another 
state  so  that  he  may  be  sued  in  a  civil  action. 
We  think  that  protection  against  such  frauds 
may  reasonably  be  left  to  be  applied  when 
cases  of  fraud  appear,  and  the  courts  may  be 
trusted  to  jealously  guard  against  such  an 
abuse  of  legal  process.  We  deem  it  unneces- 
sary and  unreasonable,  as  a  means  of  guard- 
infi^  against  possible  fraud  in  some  cases,  to 
.  hold  the  accused  in  all  cases  to  be  absolutely^ 
j  exempt  from  liability  to  respond  to  civil 
I  process,  even  though  confessedly  no  fraud  has 
been  practiced. 
Oi'der  reversed. 


CAXIFORNIA  SUPREME  COURT. 


Thomas  BOYSEN,  Appt, 

V. 

8.  F.  THORN,  Bespt. 


-CaL. 


.) 


Kallcioiiflly  indueiii^  aAother  to  break 
m.  eontraet  with  a  third  person  will  not 


create  a  liabUity  to  the  latter  when  ft  la 
done  without  threats,  violence,  fraud,  falsehoodt 
deception,  or  benefit  to  the  person  inducing  the 
breach. 

(June  12,  1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the   Superior   Court   for  the   City   and 


S(iTm.—IAahHity  of  a  person  in  damages  for  induc- 
ing a  third  party  to  break  his  contract. 

The  question  as  to  the  rlfrht  of  one  party  to  a 
contract  to  maintain  an  action  for  damages  against 
a  person  for  Inducing  and  procuring  the  other 
pQrtj  to  the  contract  to  break  It,  although  an 
important  one,  has  not  been  the  subject  of  very 
frequent  litigatJon  either  in  the  courtA  of  this 
country  or  in  England.  Indeed,  so  few  have  been 
the  cases  te  the  latter  country  that  only  two  or 
three  cases  involying  the  direct  question  have 
SI  L.  R  A. 


reached  the  courts  on  appeal,  and  these  after  a 
great  lapse  of  time,  twenty-eight  years  intervening 
between  the  first  and  second  case.  Lumley  v.  Gye, 
2  El.  Sc  Bl.  216.  being  decided  In  the  year  1868,  and 
Bowen  v.  Hall,  L.  S.  0  Q.  B.  Dlv.  d^  in  the  year 
1881. 

The  doctrine  as  declared  in  these  two  cases,  which 
was  in  favor  of  the  maintainability  of  such  actions, 
has  been  followed  in  the  United  St<itea.  Walker  v« 
Cronin,  107  Mass.  66ft,  being  one  of  the  first  cases  to 
follow  in  their  footsteps. 

It  has  also  been  followed  in  Jones  v.  Stanly  76  N 


See  also  23  L.  R.  A.   588;    27   L.    R.  A.  416;   33  L.  R.  A.  225;   3(5  L.  R.  A. 
804:  37  L.  R.  A.  802;  39  I^  R.  A.  845;    40  L.  R.  A.  382:  43  L.  R.  A.  797:  48  L.  R. 
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Count}-  of  San  Francisco  in  favor  of  defendant 
in  aD  action  brought  to  recover  damages  for 
maliciously  procuring  a  third  person  to  break 
fais  contract  with  plaintiflf.    Affirmed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mr.  J.  H,  Dickinson^  with  Msssn.  Car- 
roll Cook  and  J.  E.  Fonlds,  for  appellant: 

The  doctrine  of  the  liability  of  a  third  party, 
be  he  agent,  or  otherwise,  for  maliciously  or 
fraudulently  causing  a  breach  of  contract,  is 
DOW  settled. 

At  common  law  a  special  action  on  the  case 
lay  for  enticing  away  a  servant— one  phase  of 
the  doctrine. 

Lumley  v.  Oye,  2  El.  &  Bl.  216,  22  L.  J.  Q. 
B.  463;  Bomn  v.  HaV,  L.  R.  6  Q.  B.  Div.  333; 
Pollock,  Torts,  pp.  4G3, 454. 

As  a  rule,  the  party  to  the  contract  who 
commits  a  breach  is  amply  able  to  respond  in 
damages,  and  the  remedy  is  sought  against 
him,  but  circumstances  can  easlly.be  imagined 
In  which  the  delinquent  contractor  might  be 
wholly  irresponsible,  while  the  person  who 
maliciously  instigates  the  breach  might  be 
worth  millions.  In  such  a  case,  it  would 
seem  to  be  a  reproach  to  justice  if  the  injured 
party  were  left  remediless. 

In  Massachusetts,  the  rule  is  adopted  in 
Walker  v.  Oronin,  107  Mass.  555.  It  does  not 
apply  to  a  case  of  interference  by  way  of 
friendly  advice,  honestly  given;  nor  is  it  a 
denial  of  the  right  of  free  expression  of  opin- 
ion. 

In  New  York,  the  principle  is  applied  in 


cases  of  fraudulent  representation,  causing  one 
of  the  parties  to  a  contract  to  commit  a  breach 
of  it. 

Biee  ▼.  Manley,  66  N.  Y.  82.  23  Am.  Rep. 
80;  Benton  v.  PraU,  2  Wend.  585.  20  Am. 
Dec.  623. 

An  action  lies  for  persuading  a  servant  to 
break  his  contract  of  employment. 

Jones  V.  Blocker,  43  Qa.  331;  Burgees  v.  Car- 
penter, 2  S.  C.  K  S.  7;  Die?cson  v.  Dickson,  33 
La.  Ann.  1244;  Uaskins  v.  Boyster,  70  N.  C. 
601,  16  Am.  Rep.  780;  Jones  v.  Stanly,  76  N. 
C.  355. 

Every  wrongful  invasion  of  a  right  imports 
injury  and  damage,  though  there  be  no  pecu- 
niary loss,  and  entitles  the  person  to  redress. 

Ashby  V.  WhiU,  Ld.  Raym.  953;  Qreen  v. 
Hudson  Biver  B.  Co.  28  Barb.  9. 

The  allegations  of  the  consequences  of  the 
acts  of  the  defendant  in  the  complaint  are  not 
mere  aggravating  circumstances  in  an  action 
for  breach  of  contract;  but  are  special  damages 
in  an  action  for  a  tort,  and  strictly  within  the 
definition  thereof,  as  laid  down  bv  our  su- 
preme court  in  Stevenson  v.  Smith,  28  CaL 
104. 

Messrs.  W.  H.  !«•  Barnes  and  Isaac  Froh- 
man*  with  Messrs.  J.  M.  Allen  and  Wil- 
liam F.  Herrin,  for  respondents: 

The  general  rule  of  the  law  is  certainly  to 
confine  its  remedies  by  action  to  the  contract- 
ing parties,  and  to  damages  directly  and  proxi- 
mately consequent  on  the  part  of  him  who  is 
sued. 

Schouler,  Dom.  Rel.  §487. 


C  855;  Haakins  v.  Boyster^  70  N.  G.  601.  IB  Am.  Ilep. 
780. 

In  Addison  on  Torts,  vol.  t.  pe^e  37.  the  law  Is 
broadly  stated  as  being  in  favor  of  such  actions. 
That  writer  asserts  that  maliciously  inducing  a  par- 
ty to  a  contract  to  break  bis  contract,  to  the  Injury 
of  the  person  with  -whom  the  contract  was  made, 
tsreates  that  conjunction  of  wrong  and  damage 
which  supports  an  uction.  and  relies  upon  the  cases, 
Xiumley  v.  Oye,  2  El.  &  Bl.  216,  and  Bowen  ▼.  Hall. 
L.  R.  0  Q.  B.  Div.  S33,  in  support  of  his  doctrine. 

The  law.  however,  is  not  stated  by  Mr.  Ck>oley  in 
fais  work  on  Torts  in  such  broad  languaKe.  He 
asserts  that  an  action  cannot  in  general  be  main- 
tained for  inducing  a  third  person  to  break  his 
-contract  with  the  plaintiff;  the  consequence  after 
all  being  only  a  broken  contract,  for  which  the 
party  to  the  contract  may  have  his  remedy  by 
suing  upon  it.  But  If  the  third  party  was  Induced 
to  break  his  contract  by  deception  it  may  be  dif- 
ferent   Gooley,  Torts,  2d  ed.  68L 

The  fundamental  principles  of  the  action* 

It  is  a  {general  principle  of  law  that  every  man 
must  be  taken  to  be  answerable  for  the  necessary 
consequences  of  his  own  wrongful  acts.  Ward  v. 
Weeks,  7  Bing.  211. 

In  all  cases  where  a  man  has  a  temporal  loss  or 
-damage  by  the  wrong  of  another,  he  may  have  an 
action  upon  the  case  to  be  repaired  in  damages. 
Oomsm,  Digest,  Action  on  the  Case,  a,  MlUar  v. 
TTaylor,  4  Burr.  2345. 

The  procurement  of  the  violation  of  a  right  is  a 
oaiise  of  action  in  all  instances  where  the  violation 
t>f  a  right  is  an  actionable  wrong,  as  in  the  viola- 
tion of  a  right  to  property,  whether  real  or  per- 
-sonal,  or  to  personal  security;  he  who  procures  the 
wrong  18  a  Joint  wrongdoer,  and  may  be  sued 
•either  alone  or  Jointly  with  the  agent,  in  the  ap- 
S1L.R.A. 


propriate  action  for  the  wrong  complained  of. 
Bee  opinion  of  Brie,  J.,  in  Lumley  v.  Oye,  2  BL  ^ 
BL216. 

Fraud  without  damage,  or  damage  without  fraud, 
gives  no  cause  of  action,  but  where  the  two  con- 
cur an  action  lies.  See  Coke,  J.,  in  Baily  v.  Mer- 
relUSBulstttS. 

Fraud  and  falsehood  are  maia  in  se,  and  wrongful 
In  the  eye  of  the  law,  so  that  if  damage  results 
therefrom  there  is  the  damage  and  wrong  neces- 
sary to  create  a  cause  of  action.  Bice  v.  Manley* 
66  K.  Y.  82.  28  Am.  Rep.  30. 

If  a  man  maliciously  asserts  that  which  he  knows 
to  be  false,  and  thereby  draws  his  neighbor  into  a 
heavy  loss,  he  will  be  compelled  to  pay  for  it. 
Pasley  v.  Freeman,  8  T.  R.  61. 

In  an  action  op  the  case  ex  delicto^  the  plaintiff 
must  show  injury  and  damage,  and  these  must  be 
shown  as  facts  by  legal  proofs,  except  where  dam- 
age can  in  law  be  presumed  from  the  acts  com- 
plained of.  Wellington  v.  Small,  8  Gush,  146,  60 
Am.  Deo.  719. 

In  the  absence  of  temporal  damage  no  action  lies. 
Cooper  V.  Witbam,  1  Lev.  247. 

Bo  there  must  be  a  particular  damage,  and  It 
must  not  be  too  remote.  Bradston  v.  High  Com- 
missioner Ct  1  Bolle.  110:  WllUam*s  Case,  6  Coke, 
73  a. 

The  wrongdoer  must  be  the  proximate  cause  of 
the  act  complained  of  beyond  which  the  law  will 
not  go.  Carter  v.  Towne,  108  Mass.  607;  Hastings 
V.  Stetson.  126  Mass.  880, 30  Am.  Rep.  688:  Clifford  v. 
Atlanta  Cotton  Mills.  146  Mass.  47. 

All  cases  of  loss  must  be  attributed  to  the  prox- 
imate cause,  and  not  to  any  remote  cause:  causa 
proxima  non  remota  spectatwr  being  the  maxim. 
Waters  v.  Merchants  Louisvllie  Ins.  Co.  86  U.  8. 11 
Pet  218. 0  L.  ed.  601. 

The  fact  that  the  party  breaks  his  contract  is  the 
natural  and  probable  oonsequence  of  the  aot  of 
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The  party  who  breftks  the  contract,  for 
whatever  cause,  whether  by  procurement  of 
others  or  of  his  own  Tolition,  is  primarily  re- 
sponsible to  the  other  party. 

Van  Bom  v.  Van  Horn,  62  N.  J.  L.  284. 

YarioTu  cases  may  be  put  of  a  man  advising 
a  friend,  in  all  honesty  and  without  ill-will  to 
the  other  oontracting  party,  to  abide  the  risks 
of  breaking  an  onerous  or  mischievous  con- 
tract rather  than  those  of  jperformiDg  it  And 
it  would  be  unreasonable  in  such  cases  to  treat 
the  giving  of  such  advice,  if  it  be  acted  on,  as 
a  wrong. 

Pollock,  TorU,  2d  ed.  p.  480. 

And  in  Boicen  v.  Halt,  L.  R  6  Q.  B.  Div. 
«33,  Brett.  L,  J.,  says  (at  page  838),  •'merely 
to  persuade  a  person  to  break  his  contract 
may  not  be  wrongful  in  law  or  fact." 

liut  should  there  be  an  interference  with  the 
OOQ tract  between  A  and  B  by  a  third  person 
by  acts  of  violence,  nuisance,  fraud,  or  slan- 
der, and  the  contract  be  broken  in  conse- 
quence, the  case  then  presents  a  dififerent  as- 
pect. 

Cooley,  Torts,  2d  ed.  p.  581;  Rice  v.  ManUy, 
66  N.  Y.  82, 28  Am.  Rep.  80;  Benton  v.  Prati, 
2  Wend.  885,  20  Am.  Dec.  623;  LdUyY,  Cant- 
well,  80  Mo.  App.  524;  WaJden  v.  C<mn,  84  Ey. 
812;  Aldfidge  v.  Stuyfkmnt,  1  Hall.  285,  21 
Am.  L.  Rev.  521. 

There  is  another  class  of  cases  which  are  an 
excseption  to  the  rule  that  a  party  injured  by  a 
breach  of  contract  must  seek  redress  against 
the  party  in  default  on  the  contract  The 
cases  referred  to  are  those  in  which  contracts 
concerning  one's  domestic  relations,  and  more 


especially  contracts  of  service,  are  interfered 
with. 

Wood,  Mast.  &  S.  1st  ed.  g  222. 

A  parallel  case  is  ^iven  by  Pollock,  as  fol- 
lows: "  Ludlia  has  imprudently  accepted  an 
offer  of  marriage  from  Titius,  her  iDferior  in 
birth,  station,  and  breeding;  Lucilia's  brother 
Marcus,  knowing  Titius  to  be  a  man  of  bad 
character,  persuades  Lucilia  to  break  off  the 
match;  shall  any  law  founded  in  reason  say 
that  Marcus  is  liable  to  an  action  at  the  suit  of 
Titius?  Assuredly  not;  and  there  is  no  de- 
cision that  authorizes  any  such  proposition 
even  by  way  of  plausible  extension." 

Pollock,  Torts,  2d  ed.  481. 

If  the  breach  of  contract  is  not  the  direct  or 
necessary  consequence  of  defeodani's  act,  an 
action  against  him  would  not  lie. 

Vicars  Y.  Wileoeks,S 'E&&i,l;  WardY,  Weeks, 
7Bing.  211;  Lumlep  v.  Gye,  2  El.  &  Bl.  216; 
Ashley  V.  Harrison,  1  Esp.  48;  1  Sutherland, 
Damages,  p.  48;  Wellington  v.  8malL  8  Cush. 
145,  50  Am.  Dec.  719. 

There  is  nothing  laid  in  the  complaint  from 
which  the  inference  can  be  made  that  Tbom 
maliciously  caused  and  procured  a  breach  of 
contract  by  Newlands. 

Wood,  Mast.  &  8.  §  281:  Maynard  v.  Firs- 
man's  F.  Ins,  Co,  84  CaL  58,  91  Am.  Dec.  672; 
Lyon  V.  Hancock,  85  CaL  876;  Harhrader  v. 
Moore,  44  CaL  158. 

How  can  a  malicious  motive  make  that  ac- 
tionable which,  without  it,  would  not  be  ao- 
tionable? 

When  the  question  at  issue  is  whether  one 
person  has  suffered  legal  wrong  at  the  bands 


pezBuasion,  as  well  as  the  actual  oonsequeDoe  there- 
of.   Bowen  v.  ilalL  L.  H.  6  Q.  B.  Div.  a88. 

Hie  damage  to  not  too  remote  if  the  inquiry  to 
the  natural  and  probable  oonaequenoe  of  the  cause. 
ACdL 

Maliu  theaittofthe  odstion. 

Tbere  must  be  malioe  or  fraud  in  the  induoemeot 
to  tyreak  the  contract;  otherwise  there  can  be  no 
remedy.    McCann  v.  Wolff.  88  Mo.  App.  447. 

Malice,  in  common  acceptation,  means  iU-will 
agmlnst  a  perwn,  but  in  its  lenral  sense  it  means  a 
wTonifful  act.  done  intentionally,  without  just 
cause  or  excuse.  Maynard  v.  Fireman's  F.  Ins.  Ck>. 
44  OsL  58;  Bromage  v.  Proeser.  4  Bam.  &  C.  247; 
Wiffgin  ▼.  Coffin,  8  Story,  a  a  7;  United  States  v. 
Ooffln,  1  Sumn.  894;  United  States  v.  Taylor,  2 
Smnii.  586;  Blunt  v.  Little,  8  Mason,  115;  United 
States  T.  Buflrsles,  6  Mason,  102;  Mclntyre  v.  Mc- 
Bean,  13  U.  a  Q.  B.  M2;  WiUtams  v.  State,  8  Tex. 
App.  816;  Com.  V.  Goodwin,  122  Mass.  19;  State  v. 
Hays,  28  Mo.  289;  Wason  v.  Walter,  L.  B.  4  Q.  B.  78; 
JDezter  v.  Spear,  4  Mason,  115;  People  v.  Taylor,  86 
CaL  2S6:  McCoy  v.  State.  26  Tex.  88;  Lander  v. 
State,  12  Tex.  4A2;  Duncan  v.  Thwaites,  8  Bam.  & 
C  556;  Plasters  v.  State,  1  Tex.  App.  681;  Farrer  v. 
State,  42  Tex.  266;  Bex  v.  Fhilp,  I  Mood.aC.284. 

"Where  a  man  does  an  act  which  in  law  and  in 
£act  to  a  wrongful  act  and  such  an  act  as  may, 
aa  a  natural  and  probable  consequence  of  it, 
produce  injury  to  another,  an  action  on  the  case 
win  lie.    Bowen  v.  HaU,  L.  E.  6  Q.  B.  Div.  888. 

And  if  these  conditions  are  sattsflied  the  action 
4ocB  none  the  less  lie  because  the  natural  and 
probable  consequence  of  the  act  complained  of  to 
aiB  act  done  by  a  third  party:  or  because  such  act 
•o  done  by  the  third  party  to  a  breach  of  duty  or 
contract  by  him  or  an  act  illegal  on  hto  part  or  an 
aeC  otherwise  imposing  an  actual  liability  on  him. 
JbkL 

121 L.  a  A. 


If  the  persuasion  be  used  for  the  indhrect  purpose 
of  injuring  the  plaintiff  or  of  benefiting  the  de- 
fendant at  the  expense  of  the  plaintiff,  it  to  a  ma- 
licious act  which  to  in  law  and  in  fact  a  wrong  act« 
and  therefore  a  wrongful  act  and  as  such  an  ac- 
tionable act  If  injury  ensues  from  it    Jbid, 

The  intentional  causing  of  such  loss  to  another, 
without  Justiftoble  cause,  and  with  the  malicious 
purpose  to  Inflict  it  is  of  itself  a  wrong.  Walker 
V.  Cronin,  107  Mass.  666. 

But  If  disturbance  or  loss  comes  ftom,  and  to  the 
result  of,  competition,  or  the  exercise  of  the  like 
rights  by  others.  It  to  damnum  absque  injuria,  ex- 
cept where  there  to  superior  right  by  contract  or 
otherwise,  and  where  it  to  the  outcome  of  mere 
wanton  or  malicious  acts,  without  the  Justification 
of  competition  or  the  service  of  any  interest  or 
lawful  purpose,   ibid. 

A  party  has  no  right  to  be  protected  against 
competition,  but  he  has  a  right  to  be  free  from 
malicious  and  wanton  interference,  disturbance,  or 
anno3rance.    ibid. 

The  right  of  action  accrues  in  every  case  where 
there  Is  a  malicious  inducement  of  a  breach  of 
contract  and  to  not  confined  to  contracts  for  serv- 
ice.  Jones  v.  Stanly,  76  N.  a  866;  Haskins  v. 
Royster,  70  N.  C.  601, 16  Am.  Bep.  780. 

The  party  procuring  a  breach  of  contract  can 
only  be  held  Itoble  where  there  to  malice  shown  to 
the  sufferer,  giving  a  dtetinct  cause  of  action  for 
the  malioe  which  caused  the  breach  resulting  in 
damage  to  the  plaintiff.  Van  Horn  v.  Van  Horn, 
62  X.  J.  L.  284;  Lally  v.  GantwelU  80  Mo.  App.  BHi, 

In  some  important  recent  cases,  however,  it 
would  seem  that  malice  alone  to  not  sufficient  but 
that  threats  or  force,  fraud  or  circumvention 
must  be  shown  in  order  to  render  the  defendant 
Uable.  Walden  v.  Conn.  84  Ky.  812;  Aldrldge  v. 
Stuyvesant  1  Hall,  286;  Chambers  v.  Baldwin,  21 L. 
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of  another,  llie  good  or  bnd  motive  whtcb  In- 
fluenced the  action  complained  of  is  generally 
of  no  importance  whatever. 

Cooley,  TortB,  2d  ed.  880. 

The  principle  that  the  motive  of  a  party  is 
not  considered  in  civil  actions  is  always  ap- 
plied in  cases  where  damage  results  to  a  per- 
son from  the  lawful  exercise  of  one's  legal 
rights. 

Jenkins  v.  Fowler^  24  Pa.  808;  Payne  v. 
Western  &  A,  R.  Co,  13  Lea,  607;  Heywwd  ▼, 
TtlUon,  75  Me.  225;  Mohan  v.  Brown,  18 
Wend.  261;  Hunt  v.  Bimonds,  19  Mo.  588; 
Soutk  Royalton  Bank  v.  Suffolk  Bank,  27  Vt 
505:  Glendon  Iron  Co,  v.  Uhler,  75  Pa.  467; 
Auburn  <fe  C.  PI.  Road  Co  v.  Douolasa,  9N.  T. 
444;  Frazier  v.  Brown,  12  Ohio  St.  294,  Kiff 
V.  Toumans,  86  N.  Y.  824. 

Wivsmore  v.  Greenbank,  Willes,  577,  was  a 
case  of  unlawfully  persuading  plaintiff's  wife 
to  refuse  to  live  with  him. 

In  Oreen  v.  Button,  2  Cromp.  M.  &  R.  707, 
a  vendor  of  property,  who  has  been  paid  for  it, 
was  induced,  by  the  defendant's  false  and  ma- 
licious representation  that  he  had  a  lien  on  the 
property  and  was  entitled  to  control  its  cus- 
tody, to  refuse  to  deliver  it. 

Waller  v.  Gronin,  107  Mass.  655;  Jones  v. 
Blocker,  43  Ga.  881 ;  Dickson  v.  Dickson,  83  La. 
Ann.  1244;  Haskins  v.  Royster,10  N.  C.  601. 16 
Am.  Rep.  780,  are  all  cases  of  enticement  of 
servants. 

The  general  tendency  has  been  to  look  no 
further  back  than  the  last  wrongdoer,  espe- 
cially when  he  has  complete  and  intelligent 
control  of  the  consequences  of  the  earlier  act.  i 


aifford  Y.  Atlanta  CotUm  MiOs,  146  Ma9». 
48. 

This  doctrine  came  under  review  recently 
before  the  couit  of  appeals  of  Kentucky  la 
the  cases  of  Chambers  y.  Baldwin,  11  L.  R,  A. 
546,  12  Ey.  L.  Rep.  699,  and  BouHier  t. 
Macaulay,  11  L.  R.  A.  550,  12  Ky.  L.  Rep. 
787,  and  the  conclusions  reached  are  entirely 
in  accordance  with  what  we  contend  for  in 
this  case. 

Ashley  ▼.  Dixon,  48  N.  T.  480. 

Rogers  v.  Bhart,  17  N.  Y.  Supp.  246,  goes 
so  far  as  to  question  even  the  right  to  sue  for 
the  enticing  away  of  a  servant  by  any  meana 
short  of  threats  or  violence, 

H&ynesy  O. ,  filed  the  following  opinion: 
Defendant  demurred  to  plaintiff's  com- 
plaint, the  demurrer  was  sustained,  and 
judgment  was  thereupon  rendered  dismissing 
the  action,  from  which  judgment  the  plain- 
tiff appeals. 

The  complaint  alleges  that  Frank  G.  New- 
lands  is  the  owner  and  in  possession  and  con- 
trol of  the  Palace  Hotel  m  the  city  of  San 
Francisco,  and  of  a  public  restaurant  attached 
thereto,  and  conducted  the  same  as  a  hotel 
and  restaurant,  and  that  the  defendant,  dur- 
ing all  the  times  mentioned  in  the  complaint, 
was  the  agent  of  Newlands,  and  as  such  had 
charge  of  the  business  thereof,  and  direction 
of  the  servants  therein.  That  immediately 
prior  to  November  1,  1889,  Newlands  entered 
into  an  agreement  whereby  plaintiff  hired 
certain  rooms  in  said  hotel,  as  lodgings  for 
himself  and  wife  from  November  1.  1»89,  at 


R.  A.  545, 12  Ky.  L.  Bep.  099:  Bourller  v.  Macauley, 
11  L.  R.  A.  550, 12  Ky.  L.  Rep.  787:  Ashley  v.  Dijron, 
48  N.  Y.  4S0,  and  the  principal  case. 

Acts  wan1x)nJy  done  by  a  defendant  are  in  the 
eye  of  the  law  faults,  that  Is  acts  done  in  the  exeiv 
else  of  no  legal  rights  of  defendant's  own,  and  in 
violation  of  the  rights  of  others  who  are  entitled 
to  pursue  their  lawful  business  without  interfer- 
ence, or  hindruDoe,  and  for  damages  resulting 
therefrom  the  defendant  is  liable.  Dickson  v. 
Dickson,  83  La.  Ann.  1344. 

Contracts  aenerailU' 

Tn  respect  of  a  breach  of  contract  the  general 
rule  of  law  is  to  confine  the  remedies  by  action  to 
the  contracting  parties,  and  to  damages  directly 
and  proximately  oonsequential  on  the  act  of  him 
who  Is  sued.  Lumley  v.  Oye,  2  EJ.  &  Bl.  217,  dis- 
senting opinion  of  Ck)leridge,  J, 

The  same  doctrine  was  maintained  by  JLord  Cole- 
ridge, Ch.  J.,  in  Bowen  v.  Hall,  L.  Et.  6  Q.  B.  Div. 
883;  no  action  ought  to  lie  against  a  third  person 
for  maliciously  and  injarlously  enticing  and  pro- 
curing another  to  break  his  contract,  in  a  oaae 
where  the  relation  of  master  and  servant  does  not, 
in  the  strict  sense  of  the  term,  exist. 

The  opinion  of  the  court,  however,  in  each  of  the 
two  leading  cases,  Lumley  v.  Oye,  2  £1.  &  BL  217,  et 
in/ra,and  Bowen  v.  Hall,  L.  R.  6  Q.  B.  Div.  888,  infra, 
was  in  favor  of  the  malnttUnability  of  such  actions, 
even  in  case  where  the  relation  of  master  and  serv- 
ant, in  the  strict  sense  of  the  term,  did  not  exist, 
provided  malice  was  proved. 

The  former  was  a  case  wherein  the  defendant 
Induced  the  artist  of  song,  Wagner,  to  break  her 
contract  whereby  she  had  engaged  herself  to  sing 
at  the  plaJntiff^s  theater  for  a  certain  season,  and 
the  court  applied  the  principles  of  the  law  as  in 
eases  of  master  and  servant,  there  being  a  oontract 
tlL.R.  A. 


for  exclusive  service  for  a  season  and  malice  betnir 
charged  and  proved.    Lumley  v.  Gye,  supra. 

And  the  later  case,  Bowen  v.  Hall,  suprOt  sus- 
tained and  upheld  this  doctrine. 

In  Walker  v.  Cronin,  107  Mass.  655,  et  infra,  th© 
court  approved  of  the  opinions  in  the  two  preced- 
ing cases  and  stated  that  the  action  was  founded 
upon  the  legal  right  derived  from  the  conrract 
and  not  merely  from  the  relation  of  the  parties  as 
master  and  servant,  and  that  the  doctrine  applied 
to  all  contracts  of  employment.  If  not  to  oontracta 
of  every  description. 

Where  the  plaintilf  had  contracted  for  the  puzw 
chase  of  a  large  quantity  of  cheese  to  be  delivered 
at  a  future  day,  and  the  defendant  by  means  of  a 
telegram,  purporting  to  come  from  the  plaintiff, 
caused  the  vendor  to  sell  him  the  cheese  before  the 
day  fixed  for  delivery,  thereby  damaging  the 
plaintiff,  the  court  found  the  defendant  guilty  of 
fraud  and  malice  and  gave  the  plaintiff  Judgment. 
Rice  V.  Manley,  66  N.  Y.  82, 28  Am.  Rep.  90. 

So  where  the  plaintiff  had  contracted  for  the  sale 
of  hogs  and  while  on  the  way  to  deliver  them  to 
the  purchaser  met  the  defendant,  who  also  bad  a 
drove  of  bogs  for  which  he  was  seeking  a  market^ 
and  the  latter  by  means  of  fraud  and  misrepre- 
sentations got  advantage  of  the  plaintiff  and  sold 
his  drove  to  the  plalntlff*s  purchasers  Inducing 
them  by  false  statements  to  break  their  contract 
with  the  plaintiff,  the  court  held  the  defendant  lia- 
ble in  damages.  Benton  v.  Pratt,  2  Wend.  885,  tS^ 
Am.  Deo.  623. 

To  the  same  effect.  Snow  v.  Judson,  88  Barb.  2101 

The  principles  were  followed  in  Haskins  v. 
Royster.  70  N.  C.  601, 16  Am.  Rep.  780,  wherein  it  was 
stated  that  a  third  party  would  be  liable  in  damagea 
for  inducing  a  breach  of  contract  where  damage 
was  proved  having  been  spedflcaUy  charged.  There 
must  be  a  per  quod  in  all  such  oases.   Aouial  dam* 
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the  monthly  rent  of  $100 ;  that  they  were  to ' 
iiave  their  meals  at  said  restaurant,  or  fur- 
nished from  said  restaurant  to  their  said 
rooms,  he  paying  therefor  the  usual  rates; 
tbat  they  entered  and  occupied  the  rooms, 
«ad  in  all  things  complied  with  said  agree- 
ment, but  that  on  December  5,  1880,  the  **  de- 
fendant maliciously,  and  with  intent  to  op- 
press, annoy,  and  disturb  plaintiff  in  the 
oocapancy  of  his  lodgings,  and  to  force  him 
to  al»ndon  the  same,  and  to  deprive  him  of 
tbe  comforts  and  conveniences  which  he  was 
then  and  there  enjoying,  and  to  injure  him 
In  his  profession,  and  to  degrade  ana  belittle 
liim  in  the  eyes  of  the  guests  of  said  hotel 
and  of  his  friends  and  of  the  public  in  gen- 
eral, and  in  fraud  of  said  agreement,  caused 
and  procured  F.  G.  Newlands  then  and  there 
to  demand  that  plaintiff  and  his  wife  forth- 
"vrith  vacate  said  lodgings."  It  is  further 
charged  that  defendant  maliciously  caused 
and  procured  Newlands  to  refuse  to  furnish 
meals,  etc.,  and  to  instruct  the  servants  to 
refuse  their  orders;  and  that  on  December 
12,  1889,  defendant  maliciously  caused  and 
procured  Newlands  to  threaten  and  attempt 
to  forcibly  eject  plaintiff  and  his  wife  from 
aaid  rooms,  whereby  his  wife  became  ill,  and 
lie  was  compelled  to  and  did  employ  a  nurse 
at  an  expense  of  $60,  and  also  to  hire  men  to 
protect  his  wife  and  retain  possession,  etc., 
at  a  further  expense  of  $60,  and  prays  for 
^25,120  damages.  The  action  is  against 
Thorn  alone.  The  demurrer  is  that  the  facts 
stated  do  not  constitute  a  cause  of  action 
against  the  defendant. 


The  broad  question  presented  Is  whether 
an  action  will  lie  against  one  who,  from 
malicious  motives,  but  without  threats,  vio- 
lence, fraud,  falsehood,  deception,  or  benefit 
to  himself,  induces  another  to  violate  his 
contract  with  the  plaintiff.  We  state  the 
question  thus  because  it  will  be  observed 
that  the  complaint  does  not  state  the  means 
used  to  cause  or  procure  Newlands  to  violate 
his  contract  with  the  plaintiff,  but  only  that 
it  was  done  ^  maliciously. "  The  general  rule 
is  that  only  those  who  are  parties  to,  or  in 
some  manner  bound  by,  a  contract,  are  liable 
for  a  breach  of  it.  To  this  general  rule  there 
are  certain  exceptions,  as,  for  example,  con- 
tracts for  personal  services  involving  the  re- 
lation of  master  and  servant;  and  there  are 
also  other  cases  that  are  sometimes  classed  as 
exceptions,  but  which  are  not  strictly  so. 
In  Cooley  on  Torts,  2d  ed.,  p.  581,  it  is  said : 
^  An  action  cannot,  in  general,  be  maintained 
for  inducing  a  third  person  to  break  his  con- 
tract with  the  plaintiff,  the  consequence, 
after  all,  being  only  a  broken  contract,  for 
which  the  party  to  the  contract  may  have  his 
remedy  by  suing  upon  it.  But  if  the  third 
person  was  induced  to  break  his  contract  by 
deception  it  may  be  different.  If,  for  ex- 
ample, one  were  to  personate  a  vendee  of 
goods,  and  receive  and  pay  for  them  as  on  a 
sale  to  himself,  the  vendee  would  have  his 
action  against  the  vendor ;  but  he  might  also 
pursue  the  party  who,  by  deceiving  one,  had 
defrauded  both."  In  the  case  supposed  bv 
the  learned  author  the  gist  of  the  action  is 
the  fraud  of  the  defendant  in  personating  the 


mge  and  loss  reeultioff  being  the  gist  of  the  whole 
action. 

8o  where  a  oontraot  existed  between  the  plaintiff 
and  a  railroad  company  of  which  oompany  the  de- 
fiendant  was  preside  at  and  superiDtendeDt  for  the 
transportation  of  lumber,  which  contract  the  de- 
fendant maliciously  and  with  the  intention  of  in- 
JnriJiflr  the  plaintiff  refused  to  complete,  the  court 
boldlDg  that  the  principles  applied  to  all  contracts 
-where  the  inducement  was  malicious,  and  was  not 
<9onflDed  to  contracts  for  service.  Jones  v.  Stan- 
ly. 76  N.  C.  856. 

In  Van  Horn  v.  Van  Horn,  6S  N.  J.  L.  284,  where 
-the  action  was  in  tort  of  a  ooDSpiraoy  to  break  up 
IslalDtifTs  business,  the  facts  showing  that  the 
plaintiff,  a  married  woman,  had  made  arrange- 
meota  with  a  firm  of  jobbers  to  supply  her  with 
.foods  to  sell  upon  oommisBion.  which  arrangement 
the  defendant  by  means  of  false  and  fraudulent 
•ctatements  induced  the  Jobbers  to  vacate  thereby 
fnjozlng  the  plaintiff,  the  court  held  that  the  pro- 
•«arer  could  only  be  held  liable  for  the  breach 
where  malice  was  shown  to  the  sufferer,  which 
^ave  a  distinct  cause  of  action  for  the  malice 
which  caused  the  breach,  resulting  in  damage  to 
«e  plalntifC. 

Where  the  plaintiff  sought  to  recover  damages 
for  malicious  and  fraudulent  statements  whereby 
be  loet  employment  the  court  sustained  an  action 
for  damages  for  loss  of  the  contract  of  employ- 
ment, malice  being  proved.  Lally  v.  CantwelL,  80 
Jf o.  App.  624. 

The  same  theory  was  applied  In  Green  v.  But- 
ton, 9  Gromp.  M.  &  E.  707,  where  the  defendant  was 
heiM  Uable  in  damages  for  falsely  and  maliciously 
■asserting  to  persons  from  whom  the  plaintiff  had 
porotaased  lumber,  that  he,  the  defendant,  had  a 
lleo  upon  the  lumber,  and  thereby  prevented  its 


delivery  to  the  plaintiff  under  the  cootract  and 
caused  him  damage. 

And  in  Walden  v.  Conn,  84  Ky.  812,  where  the 
action  was  brought  by  a  landlord  against  the  de- 
fendant for  forcibly,  unlawfully,  and  without  con- 
sent entering  the  premises  leased  by  such  landlord 
to  the  tenant,  and  building  a  fence  thereon,  there- 
by depriving  the  plaintiff  and  his  tenant  of  the  use 
and  occupation  and  damaging  the  plaintiff  by  the 
loes  of  his  tenant  and  of  the  rents,  the  court  held 
that  fraud  or  circumvention  must  be  shown,  as  in 
such  cases  the  act  was  that  of  a  wron^cloer  against 
the  landlord,  whose  remedy  was  by  way  of  specbil 
action  on  the  case,  inasmuch  eiA  he  wrongfully 
caused  the  tenant  thus  to  act.  To  the  same  effect, 
Aldridge  v.  Stuyvesant,  1  Hall,  S36. 

It  has  been  held,  however,  that  the  mere  ma- 
licious Intent  must  be  supported  by  threats  or 
force,  fraud  or  circumvention,  in  order  to  render 
the  defendant  liable.  Thus,  in  Ashley  v.  Dixon,  48 
N.  T.  480,  where  damages  were  claimed  for  induc- 
ing a  breach  of  contract,  the  court  held  that  in 
order  to  entitle  the  plaintiff  to  recover,  there  must 
be  something  more  than  a  mere  Inducement  to 
breach  of  contract,— fraud  or  misrepresentation 
must  be  proved,  the  obligation  of  the  defendant 
not  to  Interfere  with  the  plaintiff  being  a  merely 
moral  one,  an  imperfect  obligation  which  cannot 
be  enforced  at  law.  In  that  case  no  fraud  or  mis- 
representation was  proved  and  therefore  the  plaln- 
tiff*s  action  failed. 

Again  In  Chambers  v.  Baldwin,  decided  In  the 
court  of  appeals  of  Kentucky,  January  18, 1801,  U 
L.  B.  A.  646,  IS  Ky.  L.  Bep.  880,  wherein  it  was  al- 
leged that  the  defendant,  with  full  knowledge  of  a 
cootract  subsisting  between  the  plaintiff  and  one 
Wise  for  the  sale  and  delivery  of  a  certain  crop  of 
tobacco,  from  malice  and  lU-wlll  toward  the  plain- 
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▼endee.  Tlic  fact  that  the  only  Injury  or 
damage  sustnioed  by  tlie  vendee  in  conse- 
quence of  defendant's  fraud  was  the  loss  of 
the  benefit  he  would  have  derived  from  the 
performance  of  the  contract  does  not  at  all 
cliuDge  the  character  of  the  action.  Suppose 
that  A,  knowing  that  B  is  about  to  bestow 
upon  C,  as  a  gratuity,  a  large  amount  of 
money  or  property,  and  A  fraudulently  per- 
son au?8  C,  and  receives  the  money  or  prop- 
erty, C  could  have  no  action  against  B,  for 
there  was  no  contract  relation  between  them ; 
but  C  could  have  his  action  against  A  for 
the  loss  caused  bv  his  fraud.  The  means 
used  to  accomplish  the  wron^  is  in  each  case 
the  same,  showing  conclusively  that  the  fraud 
is  the  basis  of  the  action,  while  the  breach 
of  the  contract  thus  procured  ^oes  only  to  the 
question  of  damages;  that  is,  how  and  in 
what  manner  and  to  what  extent  has  the 
plaintiff  been  injured  by  the  fraud,  deceit, 
or  other  wrongful  act  of  the  defendant? 
IHee  V.  Manley,  66  N.  Y.  82,  28  Am.  Rep. 
80,  cited  by  appellant,  is  another  illustra- 
tion. There  the  plaintiffs  had  contracted 
verbally  with  Stebbins  for  the  purchase  of  a 
large  quantity  of  cheese.  The  defendant, 
Manlpy,  procured  a  telegram  to  be  sent  to 
Stebbins  in  the  name  of  E.  Rice,  falselv  say- 
ing that  plaintiffs  did  not  want  the  cheese, 
and  thereoy  induced  Stebbins,  who  supposed 
£.  Rice  was  one  of  the  plaintiffs,  to  sell  the 
cheese  to  Manley.  Stebbins  was  not  bound 
by  the  verbal  contract,  but  it  is  found  that 
he  would  have  performed  it  but  for  the  fraud 
of  defendant.     The  action  was  sustained. 


Bmton  T.  Pratt,  2  Wend.  885,  20  Am.  Dec 
623,  also  cited  by  appel  lant,  Was  another  caso- 
where  a  contract  with  the  plaintiff  was 
broken  because  of  defendant's  false  represen- 
tation that  plaintiff  had  abandoned  all  in- 
tention of  fulfilling  it.  LaUy  ▼.  OantvfeU, 
80  Mo.  App.  524,  also  cited  by  appellant  wa» 
an  action  for  loss  of  employment.  The  court, 
after  discussing  the  cases  involving  the  re- 
lation of  master  and  servant,  sala:  *'But 
this  case  falls  within  another  well -settled 
principle,  which  is  that,  where  the  interfer- 
ence takes  the  form  of  false,  defamatory  state- 
ments,—of  libel  or  slander, --an  action  will 
lie  for  interference  with  a  relation  beneficial 
to  the  plaintiff,  although  the  relation  did  not 
rest  in  contract,  and  although  the  breach  of 
it  by  the  part^r  who  was  procured  to  breaJc 
it  was  not  actionable."  The  cases  are  too 
numerous  to  be  cited  or  reviewed  where  in- 
terference with  business  or  contract  relations 
through  acts  of  violence,  nuisance,  threats, 
deceit,  fraud,  libel,  and  slander  have  been  re- 
dressed, both  in  England  and  in  this  countiy. 
Most  of  the  cases  cited  by  appellant,  which 
do  not  involve  the  relation  of  master  and 
servant,  will  be  found  of  the  character  above 
mentioned,  though  in  many  of  both  classes 
will  be  found  expressions  which  more  or  less 
directly  support  the  proposition  for  which 
appellant  contends. 

Cases  involving  the  relation  of  master  and 
servant,  though  that  relation  is  now  created 
solely  by  contract,  seem  to  stand  upon  differ- 
ent eroonds  from  contracts  involving  that 
relation.    Section  49  of  the  Civil  Code,  en- 


tiff  and  with  a  dedgn  to  Injure  him  and  benefit 
himself  procured  Wise  to  break  the  oontraot  and  to 
sell  and  deliver  the  same  goods  to  defendant,  the 
court  held  that  the  action  could  not  be  maintained 
It  not  being  shown  that  Wise  was  Induced  by  either 
force  or  fraud  to  break  the  contract,  and  that  the 
act  must  therefore  be  taken  to  be  his  own,  and 
beinff  the  projrlmate  cause  be  alone  was  liable;  and 
further  that  as  competition  in  business  was  lawful, 
necessary,  and  proper,  damages  oould  not.  In  the 
absence  of  ftaud,  be  given  for  purchasing  what  bad 
previously  been  contracted  to  be  sold  to  another. 

And  again  in  Bourller  v.  Macauley,  decided  In  the 
court  of  appeals  of  Kentucky  January  20,  18H1, 11 
L.  R.  A.  660,  IS  Ky.  L.  Rep.  787,  where  damages  were 
sought  for  inducing  the  prominent  actress  Mary 
Anderson  to  break  her  contract  with  the  plaintiff 
and  to  perform  at  the  defendant*8  theater  to  the 
Injury  of  the  plaintiff,  a  malicious  intent  to  injure 
being  alleged,  the  court  held  the  action  bad  and  af- 
firmed the  Judgment  in  the  defendant's  favor,  re- 
\ying  upon  the  law  as  stated  in  the  last  preceding 
ease  of  Chambers  v.  Baldwin. 

The  opinion  in  the  principal  case  is  in  accord  with 
the  above  principles  and  in  harmony  with  the  the- 
ory expressed  in  the  two  Kentucky  oases  Just 
noted. 

Between  matter  and  tervant 

In  cases  where  the  relation  of  master  and  servant 
In  the  strict  sense  of  the  term  exists,  there  would 
not  seem  to  be  any  conflict  of  opinion  in  the  court 
here,  as  to  the  right  of  the  master  to  maintain  an 
action  against  any  one  who  knowingly  entices 
away  the  servant  or  wrongfully  prevents  him  from 
performing  his  duty. 

The  courts,  however,  differ  !■  opinion  as  to  the 
right  to  maintain  an  action  at  common  law  to  re- 
21  L.  R.  A. 


cover  damages,  in  cases  where  the  relation  of  mas- 
ter and  servant  does  not  strictly  exist  between  the 
parties. 

This  question  was  considered  in  the  case  of  Lum- 
ley  V.  Oye,  2  El.  &  Bl.  21S,  where  the  action  being 
brought  for  inducing  the  actress  Wagner  to  break 
her  contract  with  the  plaintiff,  malice  being  alleged 
and  knowledge  of  the  engagement  also,  the  court 
held  that  the  case  came  within  the  principles  of  the 
law  as  appUed  to  cases  of  master  and  servant  the 
nature  of  the  injury  and  of  the  damage  being  the 
same  and  the  supposed  right  of  action  in  strict 
analogy;  that  it  well  applied  to  all  cases  where 
there  was  an  unlawful  and  malicious  enticing  away 
of  a  person  employed  to  give  his  personal  laboror 
services  for  a  given  time  under  the  direction  of  a 
master  or  employer,  and  that  the  principle  ex- 
tended to  a  case  where  the  defendant  maliciously 
procured  a  party  under  a  valid  contract  to  give  hla 
exclusive  personal  service  to  the  plaintiff  for  a 
specified  period,  to  refuse  to  give  such  servicea 
during  the  period  contracted  for  to  the  injury  of 
the  plaintUf.  From  this  Judgment  of  the  court, 
Coleridge,  J*.,  dissented  upon  the  ground  that  tb» 
Statute  of  Laborers,  S3  Bdw.  ELL,  was  limited,  and 
also,  that  the  law  with  regard  to  the  seduction  of 
servants  had  an  unknown  origin  and  did  not  reaclk 
the  case  of  a  theatrical  performer. 

The  doctrine  established  by  the  majority  of  tb» 
court  in  the  preceding  case  was  followed  and  relied 
upon  in  Bowen  v.  Hall,  L.  R.  0  Q.  B.  Dlv.  881,  where- 
the  plaintiff  sought  damages  for  keeping  one.  Fear, 
son,  from  their  employ,  and  wrongfully  receiving 
and  harboring  him  after  notice  that  he  was  th» 
pUiintUTs  servant  in  a  line  specially  known  to  and 
a  secret  with  him. 

A  dissenting  opinion  was,  however,  expressed  by- 
XfOrd  Coleridge,  Ch.  .T.,  upon  the  ground  that  such- 
actions  ought  not  to  be  allowed  where  the  relation 
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titled  "Protection  to  Personal  Relations,"  is 
BB  follows :  *'The  rights  of  personal  relation 
forbid  (1)  the  abduction  of  a  husband  from 
bia  wife,  or  of  a  pai-ent  from  his  child;  (2) 
the  abduction  of  a  wife  from  her  husband, 
or  of  a  child  from  a  parent  or  guardian  en- 
titled  to  its  custody,  or  of  a  servant  from  his 
m&ster ;  (S)  the  seduction  of  a  wife,  daughter, 
orpban  sister,  or  servant;  (4)  an^  injury  to 
A  servant,  which  affects  his  ability  to  serve 
his  master."  In  this  state,  at  least,  no  an- 
alo^y  favorable  to  appellant  can  be  drawn 
from  cases  involving  what  the  Code  itself  de- 
(ilares  tobe  "a  personal  relation"  existing  be- 
tween master  and  servant.  The  Code  does  not 
distinguish  between  different  means  which 
may  be  employed  to  disturb  or  destroy  any 
of  these  relations,  for  it  is  the  direct  inter- 
ference with  the  relation  which  is  forbidden, 
"Whether  the  relation  be  one  founded  in  nat- 
ural right,  as  parent  and  child,  or  created 
by  the  law,  as  guardian  and  ward,  or  by  per- 
sonal contract,  as  between  master  and  servant ; 
anid  therefore  does  not  depend  upon  the  mode 
or  means  in  or  by  which  the  relation  may  be 
created.  It  is  not  the  mere  procuring  of  one 
party  to  a  contract  to  break  nis  contract,  but 
It  is  the  taking  away  from  or  depriving  the 
master  of  the  subject  of  the  contract,  or  that 
-which  the  master  contracted  for,  viz.,  the 
BerTioes  of  the  servant. 

The  facts  alleged  in  the  complaint  do  not 
brini?  the  case  within  the  principle  govem- 
Id^  cases  involving  the  relation  of  master 
BxSi  servant,  nor  of  those  other  cases  where 
a  contract  is  procured  to  be  broken  by  fraud. 


deceit,  slander,  or  other  actionable  wro»^g, 
as  in  Itiee  v.  Maiiley,  and  other  cases  aU/vo 
noticed.  It  is  conceded  by  appellant,  and  it 
is  unquestionably  true,  that  **  one  may  advise 
a  friend  in  all  honesty,  and  without  ill  will 
to  the  other  contracting  party,  to  abide  the 
risks  of  breaking  an  onerous  or  mischievous 
contract,  rather  than  those  of  performing  it." 
In  Bowen  v.  Hall,  L.  R.  6  Q,  B.  Div.  848, 
Brett,  L,  J,,  said:  ** Merely  to  persuade  a 
person  to  break  his  contract  may  not  be 
wrongful  in  law  or  in  fact."  This  being 
true,  will  the  fact  that  the  advice  or  persua* 
sion  proceeds  from  malicious  motives  create 
a  liability  where  the  same  advice  or  persua- 
sion, if  given  from  good  motives,  would 
not?  In  considering  this  question  the  dis- 
tinction between  civil  and  criminal  proceed- 
ings must  not  be  overlooked.  In  the  dissent- 
ing opinion  of  Lord  Coleridge,  C%.  «/.,  in 
Botoen  ▼.  HaU,  mpra,  the  question  above 
presented  is  answered  thus :  "It  is,  I  hel ie ve, 
also  admitted,  except  by  Sir  William  Erie, 
whom  I  think  no  one  has  ever  followed,  that 
if  a  man  endeavors  to  persuade  another  to 
break  his  contract,  and  succeeds  in  his  en- 
deavor, yet  if  he  does  this  without  what  the 
law  calls  'malice*,  the  damage  which  results, 
however  great,  is  not  in  itself  a  cause  of  ac- 
tion against  him.  But  if  the  damage  which 
is  not  in  itself  actionable  be  joined  to  a  mo- 
tive which  is  not  in  itself  actionable,  the  two 
together  form  a  cause  of  action.  This  scema 
a  strange  conclusion.  .  .  .  I  do  not  know, 
except  in  the  case  of  Lumley  v.  Gye,  2  El. 
&  Bl.  216,  that  it  has  ever  been  held  that  tho 


of  master  and  servant  did  not,  in  the  strict  sense  of 
the  term,  ejdat. 

In  Walker  v.  Cronin,  107  Mass.  55S,  where  the  de- 
fSendant  Intentiooally  and  frtHf uUy  caused  a  larffe 
nomter  of  peisoos  employed  by,  and  others  about 
to  enter  the  employment  of,  the  plaintiff  to  leave 
and  abandon  their  employment,  without  the  plaln- 
turs  consent,  thereby  causlogr  damage,  the  court 
beld  that  the  doctrine  of  Uiw  as  applied  to  the  rela- 
tiOD  of  master  and  servant  existed,  as  the  cases 
were  not  confined  to  those  of  menial  service,  and 
further  that  the  doctrine  was  founded  upon  the 
lesal  riffht  derived  from  the  contract,  and  not 
naereJy  from  the  relation  of  master  and  servant, 
and  applied  to  all  contracts  of  employment,  if  not 
to  all  contracts  of  every  description,  but  stated 
that  there  must  be  a  vahd  contract  known  to  the 
defendant* 

So  wbere  the  defendant  by  means  of  threats  and 
persuasions  induced  the  plaintiff*s  laborers  to  re- 
fuse to  contract  and  to  leave  tbe  plantations,  the 
acts  beinir  done  with  no  legitimate  purpose  of  se- 
eoring  laborets,  but  solely  to  iojure  and  prevent 
any  benefit  being  derived  from  the  plaintlfT^s  lease 
which  the  defendanu  had  by  threats  and  otherwise 
sought  to  divest  her  of,  the  court  held  tbe  defend- 
ant liable,  tbe  acts  being  manifestly  wanton  and 
maUoloua  committed  by  the  defendants  without 
any  legal  ri£rht  and  in  violation  of  the  rights  of  the 
plafntiJL   Dickson  v.  Dickson,  83  La.  Ann.  1244. 

And  In  Jones  v.  Blocker,  48  Ga.  881,  the  plaintiff 
leoovered  damages  for  the  unlawful  enticing  and 
pecsoading  away  of  his  servants  by  the  defendant, 
tiieoourt  holding  that  the  defendant  who,  knowing 
of  a  contract  of  employment,  enticed,  hired,  or 
persuaded  the  laborers  to  leave  the  service  of  such 
employer  during  the  time  that  the  service  existed 
was  liable  in  damages. 

Tbe  same  principles  were  declared  to  be  the  law 
21  L.  R.  A. 


In  Salter  v.  Howard,  48  Ga.  881,  where  negroes  were 
enticed  from  the  plaintUTs  plantation. 

So  in  Haskins  v.  Boyster,  70  N.  C.  601.  16  Am. 
Rep.  780,  where  the  action  was  for  damages  lor  en- 
ticing away  plalntllTs*  farm  laborers  engiigod  un« 
der  written  contracts  whereby  they  were  to  be 
paid  a  proportion  of  the  crop  for  their  labors,  the 
court  held  that  the  settled  principle  of  law  that  if 
one  contracts  upon  a  consideration  to  render  per- 
sonal service  for  another,  any  third  person  who 
maliciously  induces  the  party  who  contracted  to 
render  tho  service  to  refuse  to  do  so,  is  liable  to 
the  injured  party  In  an  action  for  damages,  ex- 
tended ImpartiuUy  to  every  grade  of  service  from 
the  most  brilliant  and  best  paid  to  the  most  home- 
ly, and  further  that  it  was  sufficient  in  such  ac- 
tions to  show  a  subsisting  relation  of  service  even 
though  It  be  determinable  at  will. 

From  this  opinion,  however,  Beade,  J.,  dissented, 
holding  that  the  claim  in  cases  of  master  and  serv- 
ant depended  entirely  upon  cases  under  the  Eng- 
lish statutes  which  had  no  application  in  these 
states. 

A  case  of  a  somewhat  peculiar  nature  in 
which  damages  were  sought  upon  the  ground  that 
the  relation  of  nuister  and  servant  existed,  whs 
Burgess  V.  Carpenter,  2  S.  0.  N.  8. 7,  where  tbe  loss 
was  sustained  by  the  plaintilt  by  reason  of  a  gun- 
shot wound  inflicted  by  the  defendant  upon  a  per- 
son who,  along  with  others,  was  a  contractor  with 
the  plaintiff  for  a  share  of  a  crop  which  the  parties 
were  laboring  to  raise,  the  plalntiif  contending 
that  the  defendant  was  his  servant,— the  court 
held  that  the  relation  did  not  exist,  as  the  princi- 
ples of  common  law  only  extended  to  menial  serv- 
ants, domestics  intra  inwrii<3^  and  not  to  the  rela- 
tion of  employer  and  employed  as  it  existed  here, 
and  further  that,  in  cases  of  that  nature,  the  mas* 
ter  had  not  an  entire  Interest  In  the  services  of  his 
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same  person,  for  doing  the  same  thing,  nn- 
der  the  same  circumstances,  with  the  same 
result,  is  actionable  or  not  actionable,  ac- 
cording to  whether  his  inward  motive  was 
selfish  or  unselfish,  for  what  he  did.  1  think 
the  inquiries  to  which  this  view  of  the  law 
would  lead  are  dangerous  and  inexpedient 
Inquiries  for  courts  of  justice.  Judges  are 
not  very  fit  for  them,  and  juries  are  very 
unfit." 

It  is  a  truism  of  the  law  that  an  act  which 
does  not  amouni  to  a  legal  injury  cannot  be 
actionable  because  it  is  done  with  a  bad  in- 
tent ;  that  what  one  has  a  right  to  do  another 
cannot  complain  of.  It  is  conceded  that  one 
may  lawfully  persuade  or  procure  another  to 
break  his  contract  with  a  third  person,  **if 
it  be  done  from  good  motives.**  We  think 
the  qualification  has  no  place  in  the  propo- 
sition. If  it  is  right,  and  the  means  used  to 
procure  the  breac:h  are  right,  the  motive  can- 
not make  it  a  wrong  any  more  than  a  good 
motive  would  justify  fraud,  deceit,  slander, 
or  violence  to  effect  the  same  purpose.  Sup- 
pose A.  by  fraudulent  representations  induces 
B  to  sell  him  a  large  quantity  of  goods  upon 
credit,  intending  to  defraud  B  of  the  entire 
value  of  the  goods.  C  knowing  that  the  rep- 
resentations are  false,  and  not  caring  whether 
B  shall  lose  his  goods  or  not,  but  of  unmixed 
malice  and  ill-will  towards  A  procures  B  to 
refuse  to  deliver  the  goods,  by  truthfully  in- 
forming B  of  the  falsity  of  the  representa- 
tions made  by  A.  Will  it  be  said  that  C  is 
liable  in  an  action  brought  by  A?  In  Cooley 
on  Torts,  2d  ed.,  p.  832,  the  learned  author 
says:  Bad  motive,  by  itself,  then,  is  no 
tort.  Malicious  motives  make  a  bad  act 
worse,  but  they  cannot  make  that  a  wrong 
which  in  its  own  essence  is  lawful.  When  in 
legal  pleadings  the  defendant  is  charged  with 
having  wrongfully  done  the  act  complained 
of,  the  words  are  only  words  of  vituperation, 
and  amount  to  nothing  unless  a  cause  of  ac- 
tion is  otherwise  alleged.  '*    Again,  the  same 


author  (at  page  886)  says:  "Motive  gener- 
ally becomes  important  only  when  the  dam- 
ages for  a  wrong  are  to  be  estimated.  It  then 
comes  in  as  an  element  of  mitigation  or  ag- 
gravation, and  is  of  the  highest  importance.* 
That  the  mere  fact  that  one  induces  another 
to  break  a  contract  with  a  third  person  doci 
not  give  a  right  of  action,  seems  to  have  been 
directly  decided  in  McCann  v.  Wolffs  28  Mo. 
App.  447.  cited  by  appellant.  The  petition 
alleged  that  "by  some  means  unknown  to 
plaintiff**  the  deiendant  induced  a  third  per- 
son to  recede  from  a  contract,  whereby  the 
plaintiff  lost  commissions.  The  court  said : 
"  The  demurrer  was  properly  sustained.    The 

Setition  charges  neither  malice  nor  fraud  on 
efendant's  part,  and  in  the  absence  of  both 
an  action  of  this  kind  is  not  maintainable.* 
Lumley  v.  Oye,  2  El.  &  Bl.  216 ;  Bawen  ▼. 
Hall,  L.  R.  6  Q.  B.  Div.  888;  and  Walker 
V.  Oronin,  107  Mass.  655,— are  cited  and 
largely  relied  upon  by  appellant.  In  Lum^ 
ley  V.  Qye^  plaintiff,  the  proprietor  of  a  the- 
ater, employed^.Miss  Wagner  to  sine:  in  his 
theater  for  a  "specified  time.  Defendant, 
knowing  the  premises,  and  maliciously  in- 
tending to  injure  the  plaintiff,  enticed  and 
procured  Wagner  to  refuse  to  perform,  by 
means  of  which  enticement  and  procurement 
she  wrongfully  refused  to  perform,  etc.  De* 
fendant  demurred  to  the  declaration.  The 
court  held  that  the  relation  of  master  and 
servant  existed,  and  the  decision  was  placed 
upon  that  ground;  Grompton,  7.,  saying, 
however,  that  he  did  not  wish  to  be  con- 
sidered as  deciding  ''or  as  saying  that  in  no 
case  except  that  of  master  and  servant  is  an 
action  maintained  for  maliciously  inducing 
another  to  break  his  contract  to  the  injury 
of  the  person  with  whom  such  contract  has 
been  made.**  Mr,  Justiee  Coleridge  (now 
lord  chief  justice  of  England)  dissented  in  a 
long  and  able  opinion,  holding  that  the  rela- 
tion of  master  and  servant  did  not  exist  with- 
in the  intent  of  the  Statute  of  Laborers  of  28 


laborer,  the  latter  having  a  ratio  of  the  share  of 
the  crop  due  him  by  the  contract  of  employment. 

In  Bourlier  v.  Bfacauley,  decided  la  the  court  of 
Appeals  of  Kentucky,  January  20.  1891, 11  L.  B.  A. 
660, 12  Ky.  L.  Rep.  787,  the  facts  of  which  are  no- 
ticed In  the  previous  part  of  this  annotation,  the 
court  held  that  an  actress  or  dramatic  artist  was 
not  within  the  provlsionsof  the  Kentucky  statutes 
<Cien.  8tat.  chapter  74;  and  article  11  sect!  n  18,  of 
chapter  28),  which  related  only  to  farm  laborers 
and  could  be  extended  no  further  than  the 
intention  of  the  lefflalature  showed  that  It  should 
be.  In  Its  opinion,  the  court  strictly  followed  the 
lines  of  construction  put  upon  the  Bni^llsh  Statute 
of  Laborers  by  Colerldflre,  J".,  in  Lumley  v.  Gye,  2 
El.  &  Bl.  216,  mpra^  and  of  Lord  Coleridge,  Ch.  X, 
In  Boweu  v.  Hall,  L.  R.  0  Q.  B.  Div.  333,  supra. 

So  in  Scldmore  v.  Smith,  13  Johns.  3:^,  the  court 
held  that  an  action  on  the  case  was  maintainable 
for  seducing  and  harboring  the  servant  or  slave  of 
the  plaintiff  notwithstanding  the  penalty  given  by 
the  "Act  Ck)noernlngr  Slaves  and  Servants"  (2  Rev. 
Laws,  200),  which  is  a  cumulative  remedy. 

Again  In  Bizby  v.  Dunltip,  66  N.  H.  460,  22  Am. 
Rep.  476,  the  court  sustained  the  action  for  the 
malicious,  willful  Inducing  a  servant  to  leave  the 
master's  employment  and  harboring  her  after  no- 
tice, defendant  having  full  knowledge  of  the  serv- 
ice. See  also  Campbell  v.  Cooper,  84  N.  H.  49 
21L.  R.  A. 


Peter  v.  Blocker,  48  Oa.  881;  Hart  v.  Aldrldge, 
Cowp.  64;  and  Blake  v.  Lanyon,  6  T.  R.  S22. 

But  it  has  been  held  that  a  defendant  has  **» 
legal  right  to  make  a  contract  with  the  plaintiff^ 
laborers  to  take  effect  after  the  expiration  of  their 
term  of  service  with  the  plaintiff.**  Boston  Glass 
Mfg.  Co.  V.  Blnney,  4  Pick.  425. 

To  induce  a  servant  to  leave  bis  ma8ter*s  service 
at  the  expiration  of  the  lime  for  which  the  servant 
had  hired  himself,  although  he  had  no  intention  aft 
the  time  of  quitting  his  master*8  service,  has  been 
held  to  be  danvnum  abaque  injttria,  Niohol  v.  Mar> 
tyn,  2  Esp.  732. 

The  doctrine  as  to  the  right  of  a  master  to  maln* 
taln  an  action  for  inducing  a  servant  to  breach  of 
contract  was  said  in  a  case  denying  an  injunction 
against  enticing  servants  never  to  have  been  ex- 
plicitly held  in  New  York,  the  court  stating  that 
in  no  other  case  did  a  man  render  himself  liable  In 
tort  for  so  doing,  and  that  it  saw  no  reason  why  it 
should  apply  to  the  case  of  a  master  and  servanU 
Rogers  v.  Evarts,  17  N.  7.  Supp.  264 

Where,  however,  the  plaintiff  sought  damages 
against  the  defendant  for  certain  scandalous  rep* 
resentations  made  by  him  which  had  occasioned  a 
certain  performer  to  break  her  contract  with  the 
plaintiff  the  court  held  the  action  would  not  lle» 
the  damage  being  too  remote.  Ashley  v.  Har- 
rison, 1  Bbp.  48.  E.  W. 
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£dw.  m.,  in  which  he  said  the  law  in  re- 
lation to  the  sedactioD  of  servants  had  its 
orli^n;  and  as  to  the  broader  proposition 
argued  by  counsel  and  referred  to  br  Cromp- 
ton,  J.,    concluded:    "Merely  to  induce  or 
procure  a  free  cod  tract  ing  partj  to  break  his 
oovenaot,  whether  done  malicfously  or  not, 
to  the  damaee  of  another,  for  the  reason  I 
have  stated.  Is  not  actionable. "    In  Bov>en  v. 
Hail,  supra,  a  contract  for  skilled  labor,  the 
case    was  decided   in   the   appellate   court 
upon  the  authority  of  Lumley  ▼.  Oye,  Lord 
Coleridge  again  dissenting.     The  opinions 
of  the  majority  of  the  court  go  far  to  sustain 
the  broad  proposition  contended  for  by  the 
appellant  here.    Lumiey  v.  Oye  was  declared 
by  Ijord  Coleridge,  in  the  latter  case,  to  stand 
alone.    The  reasoning  in  the  dissenting  opin- 
ions in  those  cases  seems  conclusive  and  sat- 
isfactory.     Walker  v.    Cronin,   supra,    was 
also  a  case  of  enticement  of  laborers.     The 
question  arose  upon  demurrer.     The  court 
held,  after  stating  the  declaration:    *'This 
sets  forth  suflSciently    (1)    inteutioDAl   and 
willful  acts;  (2)  calculated  to  cause  damage 
to  the  plaintilTs  in  their  lawful  business; 
(3)  done  with  the  unlawful  purpose  to  cause 
such  damage  and  loss,  without  right  or  jus- 
tifiable cause  on  the  part  of  the  defendant, 
which   constitutes  malice;  and    (4)   actual 
damage  and  loss  resulting.**    This  case  does 
not  seem  to  be  based  upon  the  relation  of  mas- 
ter and  servant,  or  that  of  a  contract  for  per- 
sonal services ;  but,  unless  it  can  be  sustained 
upon  that  ground,  (a  point  not  necessary  to 
consider,)  the  decision  is  clearly  wrong.    In 
JkMjfne  ▼.  Western  db  A.  R.  Co.,  18  Lea,  607, 
plaintiff,  a  merchant,  had  a  large  and  profit- 
able trade  with  defendant's  employes.     De- 
fendant circulated  a  notice  to  the  effect  that 
any  of  its  employ^  who,  after  that  date, 
traded  with  plaintiff,  would  be  discharged. 
This,  it  is  alleged,  was  done  maliciously, 
whereby  plaintiff  was  damaged.    The  court 
held  that  an  act  not  unlawful,  done  in  a 
manner  not  unlawful,  though  from  wicked 
and  malicious  motives,  and  causing  injury, 
is  not  actionable.     That  no  contract  existed 
between  the  merchant  and  the  employes  does 


not  affect  the  principle  involved.  3  Green- 
leaf  on  Evidence,  g  453,  defines  a  malicioui 
act:  ''In  a  legal  sense,  anv  unlawful  act, 
done  willfully  and  purposely  to  the  injurf 
of  another,  is,  as  against  that  person,  mali- 
cious. ** 

Two  cases  recentlv  decided  by  the  supreme 
court  of  Kentucky  fully  sustain  our  conclu- 
sion. Bourlier  v.  MacauUy,  13  Ey.  L.  Rep. 
737,  11  L.  R.  A.  550,  was  a  stronger  case 
than  Lumley  v.  Gye,  as  the  dramatic  per- 
former was  not  only  induced  to  violate  her 
agreement  with  plaintiff,  but  to  perform  in 
defendant's  theater  instead.  It  was  held  that 
defendant  was  not  liable.  The  other  case— 
Chambers  v.  Baldtrin,  12  Ky.  L.  Rep.  699, 
11  L.  R.  A.  545— was  for  procuring  a  third 
party  to  break  his  contract  for  the  sale  of  a 
crop  of  tobacco.  The  complaint  was  do- 
murred  to.  The  questions  presented,  as  stat- 
ed by  the  court,  are :  "  First,  whether  one 
party  to  a  contract  can  maintain  an  action 
against  a  person  who  has  maliciously  advised 
and  procured  the  other  party  to  break  It ;  sec- 
ond, whether  an  act  lawful  in  itself  can  be- 
come actionable  solely  because  it  was  done 
maliciously.  **  The  judgment  of  the  court  be- 
low sustaining  the  demurrer  was  affirmed. 
Janes  v.  Stanly,  76  N.  C.  355,  cited  by  appel- 
lant, directly  sustains  appellant's  contention* 
but  the  decision  is  based  upon  Haskins  v. 
Boyster,  70  N.  C.  601,  16  Am.  Rep.  780,  (the 
only  case  cited,}  which  case  involved  the  re- 
lation of  master  and  servant,  and  was  decided 
by  a  divided  court.  It  may  be  questioned 
where  the  omission  to  allege  that  Thorn  knew 
of  the  contract  between  appellant  and  New- 
lands  is  not  fatal  to  the  complaint,  but,  as  we 
conclude  that  the  demurrer  was  properly  sus- 
tained upon  the  principal  point  made,  it  is 
not  necessary  to  consider  it.  We  are  of  tie 
opinion  that  the  judgment  appealed  from 
should  be  affirmed. 

We  concur:    Temple*  0.,  Searle,  0, 

Per  Curiam: 

For  the  reasons  given  in  the  foregolnff 
opinion  the  judgment  appealedjrom  U  ajirme£ 
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A  statute  proyridlng  for  a  year's  aapport 
Ibr  tlie  'Widow  of  a  deceased  person  does  not 
apply  to  a  widow  of  a  nonresidenu 


( .  1MB.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Shelby  County  in 
favor  of  petitioner  in  a  proceeding  by  the 
widow  of  Dr.  Stull,  deceased,  to  procure  a 
year's  support  out  of  the  estate  of  her  deceased 
husband.  Reversed, 
The  facts  are  stated  in  the  opinion. 


Horm.—The  rifflU  of  a  wmresidittit  «oidow  Vn  statu- 

wni  eiXiSADOil^M^ 

The  majority  of  the  cases  seem  to  sustain  the 
main  case,  alttaoufirh  there  are  some  oonflioting 
esses  In  New  York,  Georgia,  and  Indiana,  one 
case  in  Pennsylvania,  which  is  not  referred  to  hy 
tbe  text-book  writers  but  which  bases  the  decision 
oo  the  fact  that  a  wife  without  fault  deserted  by 


her  husband  is  in  the  eyes  of  the  law  still  a  member 
of  bis  famOy.  Some  of  the  cases  conptrue  the 
riirhts  of  the  widow  the  same  as  though  she  was 
seeking  the  homestead  exemption ;  but  the  cases 
directly  treating  of  homestead  rights  of  a  nonresi- 
dent widow  are  not  collated  In  this  note.  It  may 
be  found  valuable  to  compare  the  synopsis  of  the 
various  looal  statutes  at  the  end  of  this  note,  al* 


21  L.  R  A. 


16 


See  also  44  L.  R.  A.  430. 
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Menm.  W.  O.  Weatherford  and  John 
P.  Edmondson  for  appellanta. 

MeifTB,  Randolph  s  Sons,  for  appellee: 

The  "crop,  stock,  provJsions,  aDdmoDeys  on 
band  or  due,  or  other  assets,"  set  apart  to  a 
"Widow,  in  Tennessee,  under  the  statute  in 
that  hehalf,  are  no  i>art  of  the  assets  for  ad- 
ministration, and  the  year's  support  is  given 
every  widow  of  an  intestate,  and  every  widow 
of  a  testator  who  dissents  from  her  husband's 
will,  whose  estate  is  administered  in  Tennessee, 
and  who  has  assets  oat  of  which  the  year's 
support  can  be  paid,  without  reference  to  the 
residence  or  citizenship  of  the  intestate  or  tes- 
tator, or  the  widow  herself. 

The  right  is  based  on  the  statute,  Ck)de, 
gg  3125-8127(2285-2287),  and  those  sections  of 
the  Code  were  in  substance  taken  from  chapter 
119.  g  2,  Acts  of  1818,  and  chapter  2  of  the 
Acts  of  1887. 

The  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
in  the  several  states. 

U.  B.  Const,  art.  4,  §  2. 

After  giving  a  historical  review  of  the 
ancient  customs  and  legislation  on  the  subject 
of  the  widow's  support,  Mr.  Scribner  says: 
"It  is  a  provision  Intended  for  the  sustenance 
of  Uie  wife  and  younger  children  at  a  time 
when  the  husband  and  father  can  no  longer 
administer  to  their  wants.  The  dependent 
condition  of  the  widow,  and  the  helplessness 
of  the  orphan  have  ever  been  proverbial,  and 
many  centuries  ago  it  was  written  of  them  that 
they  should  be  constantly  held  in  remembrance 
by  the  Great  Father  of  all     A  feeling  of 


tenderness  and  pity  for  ihefr  forlorn  and  des- 
titute condition  is  a  common  sentiment  with 
mankind,  and  the  instincts  of  humanity  have 
declared  that  a  fund  sacred  to  that  purpose 
alone  should  be  set  apart  for  their  maintenance 
and  support." 

The  author  then  quotes  Sir  Joseph  Jekyll 
in  BankM  v.  Sutton,  2  P.  Wms.  702,  that  the 
wife  is  said  to  have  a  moral  right  to  dower. 

1  Scribner,  Dower,  No.  82,  pp.  20,  21. 

Our  legislation  has  been  in  exact  harmony 
with  these  principles  and  ideas. 

In  the  first  case  which  seems  to  have  come 
before  the  supreme  court  under  these  statutes, 
it  was  held  that  the  statute  applied  to  all 
widows,  irrespective  of  the  value  of  the  estates 
of  their  deceased  husbands,  and  that  the  prop- 
erty vested  at  the  death  of  the  husband  in  the 
widow,  and  that  no  demand  was  necessary  to 
sustain  an  action  of  trover  against  the  admin- 
istrator or  executor  who  had  appropriated  it. 

Curd  V.  Curd,  9  Humph.  171. 

In  the  next  case.  Sanderlin  v.  Sanderlin,  1 
Swan.  441,  Judge  Green  says:  **In  carrying 
out  the  objects  and  intentions  of  the  legislature 
the  court  ought  not  to  interpret  the  language 
in  a  restricted  sense." 

In  Bayless  v.  BayUsa,  4  Coldw.  859,  Judge 
Milligan  stated  the  purpose  of  the  legislature 
as  follows: 

The  obvious  intention  of  the  legislature  in 
passing  this  statute  was,  to  provide  a  tem^rary 
support  for  the  widow  and  her  family,  imme- 
diately on  the  death  of  her  husband,  and  to 
furnish  a  cheap  and  expeditious  mode  of 
carrying  it  into  execution. 


though  It  will  he  seen  that  the  statutes  while  vary- 
Inar  muob  in  details  in  nearly  all  cases  refer  to  the 
widow  In  general  terms  without  touching  on  the 
matter  of  resldenoe. 

The  exemption  from  administration  allotted  to 
the  widow  and  family  does  not  apply  to  the  family 
of  nonresidents.  Talmadire  v.  Talmadge,  OS  Ala. 
199. 

And  an  administratrix  of  her  huehand  cannot 
claim  the  wldow^s  exemption  under  the  Alabama 
statute  where  both  lived  in  Florida.  Auerbaofa  v. 
Pritohett,  68  Ala.  461. 

So  when  the  decedent  died  in  Alabama  after  a 
residence  of  several  years  and  the  family  lived  in 
New  York  until  after  his  death  they  are  not  enti- 
tled to  the  statutory  allowance  as  the  provisions 
of  the  code  are  for  the  members  of  his  family. 
JEx  parU  Pearson,  76  Ala.  621. 

Children  of  a  nonresident  are  not  entitled  to  the 
allowance  given  when  there  is  no  widow,  although 
he  had  been  living  in  tho  state  some  time  prior  to 
his  death  but  had  expressed  the  intention  of  re- 
turning to  his  home  in  another  state,  as  the  pro- 
viijiions  of  the  statute  were  intended  for  residents. 
Vellev.Kooh,27Ill.  129. 

Where  the  decedent  was  domiciled  in  Indiana  at 
the  time  of  his  death,  and  died  in  Mnsfiachuselts,  a 
woman  claiming  to  be  his  widow  asking  for  an 
allowance  in  Massachusetts,  offering  no  evidence 
that  the  testator's  residence  was  in  the  latter  state 
or  that  by  the  laws  of  Indiana  she  could  claim  any- 
thing against  bis  will,  is  not  entitled  to  an  allow- 
ance.   Shannon  v.  White,  109  Mass.  146. 

The  allowance  provided  for  the  widow  and  chil- 
dren under  Miss.  Code  1880,  S  1279,  is  designed  to 
meet  the  Immediate  necessitleB  of  families  in  that 
state  and  does  not  apply  to  cases  where  the  hus- 
band and  wife  were  nonresidents.  Barber  v.  Ellii, 
68  Miss.  172. 
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Where  a  husband  died  domiciled  in  Illinois  and 
hl8  widow  was  then  allowed  some  $900  in  money 
but  there  was  a  failure  of  aasets  and  she  presented 
a  daJm  for  the  Missouri  allowanoe  in  Missouri,  the 
oourt  disallowed  her  petition,  holding  that  Mo. 
Bev.  Stat.  H  106,  107,  have  no  application  to  the 
widows  of  nonresident  decedents.  Biohardson  ▼• 
Lewis,  21  Mo.  App.  681. 

In  North  Carolina  the  widow  of  a  nonresident 
by  becoming  a  resident  of  that  state  after  the  death 
of  her  husband  is  not  entitled  to  an  allowanoe  'n 
that  state  although  there  is  property  there.  Simp- 
son V.  Cureton,  97  N.  C.  112. 

A  nonresident  widow  becoming  a  resident' of 
North  Carolina  after  the  death  of  her  husband  la 
not  entitled  to  have  a  year's  allowance  set  apart 
to  her  there,  as  such  property  ^y  comity  should 
be  disposed  of  by  the  law  of  the  domlcil  of  the 
husband  at  the 'time  of  his  death.  N.  C.  Code« 
*  2116,  does  not  apply  to  widows  of  deceased  hus- 
bands who  were  citisens  of  other  states.  Medley  v. 
Dunlap,90N.a627. 

On  a  petition  by  a  widow  for  the  exemption  al* 
leging  that  her  husband  died  in  Philadelphia,  the 
court  will  presume  that  he  was  a  resident  of  the 
state  of  Pennsylvania  and  that  she  was  entitled  to 
the  benefit  of  the  statute.  lU  Oneiirs  Bstate,  11 
Pa.  Co.  Ct.  Rep.  49L 

A  wife  who  remained  in  England  some  thirty 
years  after  her  husband  emigrated  to  this  country, 
and  did  not  come  over  until  after  his  death,  is  not 
entitled  to  a  widow's  allowanoe  in  Pennsylvania. 
Coatees  Estate,  12  Phila.  171.     . 

So  a  wife  who  has  never  lived  In  Pennsylvania  is 
not  entitled  to  tho  allowance  out  of  her  husband*a 
estate  in  that  state  as  the  language  of  the  Act  of 
1851  is  inconsistent  with  such  claim.  Spier's  App» 
26  Pa.  233- 
I    And  a  wife  who  deserts  her  husband  and  who 
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See  also  Vlneent  t.  Vincent,  1  Heisk.  888. 

In  Tumsr  v.  Fisher,  4  Sneed,  209,  the  court 
beld  that  the  widow  was  entitled  to  hei  year's 
BuppoTt  in  addition  to  the  portion  of  the  per- 
ional  estate  given  her  by  the  statute  where  she 
had  dissented  from  the  will  of  her  husband. 

See  also  Pride  ▼.  WaUon,  7  Heisk.  232;  Biee 
V.  Hunt,  7  Lea.  83. 

Id  Rhea  ▼.  Qreer,  86  Tenn.  59,  the  court  held 
that  a  liberal  construction  is  accorded  by  the 
courts  to  the  statute. 

In  I/mf'eDiUe,  if.  0.  d  T.  R.  Oo.  Y.'Kennedy, 
90  Tenn.  185,  the  court  held  that  the  widow  is 
invested  with  the  absolute  title  to  property  and 
claims  assigned  her  out  of  her  deceased  hus- 
band's estate  as  a  year's  support,  and  may  re- 
cover the  same  without  the  aid  or  intervention 
of  the  personal  representative  by  suit  brought 
in  her  own  name. 

In  EmmeU  v.  BmmeU,  14  Lea,  369,  it  was 
held  that  the  nonresident  alien  wife  of  an 
alien  wbo  died  In  this  state  was  entitled  to 
dower  in  his  lands  but  not  to  a  homestead. 

Frater  v.  Prater,  87  Tenn.  88;  Hawkins  v, 
Pearce,  11  Humph.  44. 

With  the  exception  of  the  class  of  cases  just 
referred  to,  that  is,  those  conferring  homestead 
and  other  exemptions,  it  has  been  uniformly 
considered  that  statutes  conferring  rights  upon 
widows  in  the  property  of  their  deceased  bus 
bands  applied  as  well  to  those  widows  whose 
husbands  resided  out  of  the  state,  but  owned 
property  upon  which  the  statute  could  operate 
within  the  state,  as  to  those  widows  whose 
hasbands  resided  in  the  state  and  had  their 
property  locally  there. 


The  widow  of  a  nonresident  decedent  is  enti- 
tled to  dower  according  to  the  local  law. 

Story,  Confl.  L.  §  448. 

The  assets  of  the  estate  of  a  deceased  party 
are  to  be  marshaled  according  to  the  law  of 
the  place  of  administration. 

Story,  Confl.  L.  ^  524. 

The  citizens  of  other  states  may  institute 
and  prosecute  suits  in  this  state  under  our 
statute  providing  for  suits  in  forma  pauperis^ 

Lisenbee  v.  Holt,  1  Sneed,  42. 

The  nonresident  widow  of  a  nonresident 
husband  killed  in  this  state  by  the  negligence 
of  a  railroad  company  which  employed  bim» 
was  entitled  to  the  action  provided  by  the  stat- 
ute. Code,  §§  3180-3182  (2291-2292).  altbougb 
the  husband  entered  into  the  service  outside  the 
state,  and  the  greater  part  of  the  railroad  com- 
pany's  road  was  outside  the  state. 

Chesapeake,  0.  d  8.  B.  Go,  v.  Higgins,  85 
Tenn.  620. 

Movables,  when  not  massed  for  the  purposes 
of  succession  or  marriage  transfer,  and  when 
not  in  transit,  or  following  the  owner's  per- 
son, are  governed  by  the  lest  situs. 

Wharton,  Confl.  L.  g§  811, 598;  Story,  ConfL 
L.  I  410. 

Mr.  Thompson  says  statutes  exist  in  nearly 
all  the  states  under  which,  upon  the  death  of 
the  husband,  there  is  set  apart  to  the  widow 
a  quantity  of  provisions  in  Kind,  or  a  sum  of 
money  in  lieu  thereof,  or  other  personal  prop- 
erty sufQcient  to  support  herself  and  dependent 
children  for  such  period  as  may  be  expect^ 
to  intervene  before  she  shall  come  into  posses- 
sion of  her  dower,  and  distributive  share  of 


does  not  form  part  of  his  f  amfly  at  the  time  of  his 
death,  but  Is  living  tn  another  state.  Is  not  entitled 
to  tbe  rljfhtB  of  a  widow  ODder  the  administration 
laws  of  Pennsylvania.  Odlome*B  App.  54  Pa.  17&, 
SB  ^m.  Dec.  683L 

Where  a  wife  moved  to  Michlgran  and  began  pro- 
eeedinga  there  to  annul  a  void  decree  of  divorce 
ofcptained  there  by  her  husband,  and  pending  which 
her  htistand  died  a  resident  of  Pennsylvania,  she 
Is  not  entitled  to  the  statutory  alio wanoe  to  widows 
In  Peansylvania  but  is  entitled  to  her  share  of  his 
property  under  the  intestate  laws.  Platt*8  App.  80 
FSufiOl. 

A  woman  who  had  deserted  her  husband  without 
reasonable  cause  was  not  entitled  to  the  allowance 
of  $800  under  the  Pennsylvania  Act  of  18SL  Tozer 
▼.  Toxer  (Pa.)  2  Am.  L.  Beg.  610. 

IUb  case  as  some  others  not  collated  here  show 
Che  construction  of  the  statute,  but  in  this  and  the 
omitted  cases  the  wife  was  not  a  nonresident,  and 
this  Is  inserted  merely  to  show  how  the  court  would 
apply  tbe  statute  if  desertion  was  the  cause  of  non- 
leaidenoe. 

A  widow  residing  In  another  state  is  not  entitled 
to  the  widow*8  allowance  under  the  Pennsylvania 
Act  of  1851.    Grove's  Estate,  6  Pa.  Co.  Ct  Bep. 

In  this  case  the  auditor  found  that  the  wife  was 
Jostrflod  in  leaving  the  husband,  by  reason  of  his 
eooduct.  but  the  court  puts  the  decision  on  the 
UTtrand  that  the  legatee  who  claimed  this  fund  was 
a  member  of  her  father's  family  for  six  years  prior 
to  Ids  death,  and  that  the  widow  in  Colorado  was 
not  di9turt>ed  by  his  death. 

But  a  widow  deserted  by  her  husbcmd  in  another 
state  where  she  remains,  and  continues  to  main- 
tain constructively  the  family  relation,  is  entitled 
tn  Pennsylvania,  under  the  Act  of  1861,  to  her  al- 
lowance of  property  left  by  him  when  he  died  a 
SlLuKA. 


resident  of  Pennsylvania.  Spenoe's  Estate,  6  Pa. 
Co.  Ct.  Rep.  484,  Here  the  court  distinguishes  the 
contra  oases  on  the  ground  that  they  were  those 
where  tbe  wife  was  not  a  part  of  their  husband's 
family  or  tbe  record  failed  to  show  that  the  sepa* 
ration  was  not  voluntary. 

In  Kapp  V.  Public  Administrator,  2  Bradf .  Surr. 
258,  construing  2  Bev.  Stat,  f  0,  p.  SB,  the  court  says: 
"The  policy  of  the  law  in  preserving  from  the 
reach  of  creditors  certain  articles  of  neoesslty  was 
extended  for  the  advantage  of  tbe  family,  and 
without  limitation  as  to  residence,"  and  the  widow 
will  not  be  excluded  because  she  is  a  nonresident^ 
or  because  her  husband  was  a  nonresidentw 

A  nonresident  widow  and  children  are  entitled 
to  a  year's  support  in  Gtoorgla,  under  Code,  f  2571,. 
as  against  his  creditors,  where  he  made  no  provis- 
ion for  them  although  they  may  have  been  livinfr 
apart  from  him.  Fftrris  v.  Battle,  80  Ga.  187;  Mad- 
dox  V.  Patterson,  Id.  710. 

By  comity  the  widow  of  a  nonresident  may  sue> 
in  Georgia  for  her  year's  support  but  it  will  be  reg«. 
ulated  by  the  law  of  the  intestate's  domiolL 
MitcheU  V.  Word,  64  Ga.  206. 

Where  the  wife  believing  her  husband  dead  mar^ 
ried  another  man,  and  lived  with  him  in  Ohio  after 
she  discovered  her  first  husband  was  alive,  and  un- 
til his  death  in  Indiana,  she  was  allowed  the  statu- 
tory allowance  of  $300.  The  court  does  not  discuss 
this  but  says  she  is  entitled  to  it  without  question 
under  the  Statute  (L  Gavin  ft  Herd,  295)  but  her 
right  tn  distributive  share  is  denied  on  the  ground 
that  he  died  testate.  (Bee  statute  infra.)  Shaffer 
V.  Richardson,  27  lud.  122. 

Tbe  nonresident  alien  whose  widow  is  entitled  to 
the  same  rights  in  the  property  of  her  husband  as 
a  resident  except  as  against  a  purchaser,  under 
Iowa  Code,  S  2442,  means  one  who  resides  out  of  thf 
state.    AeGill'sfisUte,  9L.B.A.126,70Iowa,28& 
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his  penonalty,  or  until  Bhe  shall  have  been 
able  to  provide  other  means  of  support. 

Thorn psoD,  Homesteads  ft  EzemptioDS, 
§982. 

He  then  says  such  statutes  demand  at  the 
hand  of  the  courts  a  liberal  interpretation  and 
application,  and  so  as  to  resolve  all  reasonably 
doubtful  questions  in  favor  of  the  widow  and 
children. 

Id.  §$i  986.  937. 

This  allowance  is  wholly  the  creature  of 
modern  statutes. 

Id.  §  988.  And  see  Schouler,  Executors, 
gg  44a-45l. 

In  Kapp  ▼.  FMic  Admini$trat&r,  2  Bradf. 
Burr.  258,  it  was  held  that  the  provisions  of  the 
New  York  statute  directing  certain  articles  to  be 
set  aside  in  the  inventory  for  the  benefit  of  the 
widow  and  minor  children  of  the  deceased  are 
not  limited  to  cases  where  the  deceased  was  a 
resident  of  New  York. 

It  is  the  duty  of  the  court  to  enforce  the  law 
as  it  is  found  upon  the  statute  books. 

ScheihUr  ▼.  Mundinger,  88  Tenn.  676,  693; 
MatthevDson  v.  Spencer,  8  Sneed,  520;  8turges 
V.  OrowninMeld,  17  U.  8.  4  Wheat.  202,  4  L. 
ed.  550;  United  States  v.  Fisher,  6 JJ.  8.  2 
Cranch,  858.  899,  2  L.  ed.  804,  817;  TTie  Pau- 
lina's Cargo  v.  UniUd  States,  11  U.  8.  7 
Cranch,  62, 60. 8 L.  ed.  266, 268;  NoUegv.  Buck, 
8  Barn.  &  C.  160, 164;  Bex  v.  Stoke,  Damerd, 
7  Bam.  &  0.  568,  568,  569;  Bex  v.  BamsgaU, 
6  Bam.  &  C.  712,  715;  Greene.  Wood,  7  Q.  B. 
178, 186;  Bex  v.  Poor  Law  Comrs,  6  Ad.  &  El. 
1,  7;  Kingv,  BurreU,  12  Ad.  &  El.  468;  La- 
mond  V.  Eijfe,  8  Q.  B.  910;  Bcerett  v.  WeUs,  2 


Scott,  N.  R  681;  Newell  ▼.  P^ple,  7  N.  T. 
97;  Mcavskeg  v.  Oromwett,  11  N.  Y.  598;  Bid- 
weU  V.  Wliitaker,  I  Mich.  469,  470;  Sedgw. 
Stat,  ft  Const.  L.  p.  225. 

The  language  of  our  statute  is  ^neral  and 
gives  the  years  support  to  every  widow  whose 
husband  dies  intestate  or  who  dissents  from 
her  husband's  wilL 

Wilkes,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  Judgment  of  the 
probate  court  or  Shelby  county  allowing  a 
year's  support  to  the  defendant  in  error, 
Mrs.  Addle  B.  Stull,  as  the  widow  of  Dr. 
G.  T.  Stull.  Dr.  Stull,  at  the  time  of  Ma 
death,  was  a  resident  of  Crittenden  county. 
Ark. ,  and  had  been  residing  there  for  a  num* 
ber  of  years,  though  frequently  in  Tennessee, 
where  both  he  and  his  wife  resided  before 
their  raarriujire.  He  left  an  informal  will, 
which  was  probated  in  Crittenden  county. 
Ark. ,  by  W.  8.  Graham,  the  executor  named 
therein,  and  a  transcript  of  its  probate  was 
filed  in  the  office  of  the  clerk  of  the  probate 
court  of  Shelby  county,  and  Graham  was  by 
that  court  also  appointed  executor  of  the  will 
in  Tennessee.  Mrs.  Addie  B.  Stull,  the 
widow,  dissented  from  the  will,  and  filed 
her  petition  in  the  said  probate  court  of 
Shelbv  county,  asking  for  a  year's  allowance 
out  of  the  estate  of  her  deceased  husband  in 
Tennessee,  according  to  the  statutes  of  Ten- 
nessee. The  assets  consist  of  cash  collected 
from  W.  N.  Brown  &  Co.,  and  in  the  hands 
of  Graham,  the  executor,  amounting  to  Bome- 


Statutory  proviHons. 

Inasmuch  as  the  rights  of  the  widows  depend  on 
the  local  statutes  and  there  to  such  a  variance  lo 
the  wording  of  the  various  state  laws,  It  to  thought 
advisable  to  Insert  here  excerpts  and  synopses  of 
such  parts  of  the  statutes  of  the  several  states  as 
give  the  widow  an  allowance. 

Alabama  Code  1886,  §  2068,  provides  for  Inven- 
torv  and  excepts  the  exemption  provided  for  In 
section  2M5. 

Section  254S  provides:  **In  favor  of  the  widow 
and  minor  child  or  children,  or  either,  of  such  de- 
cedent, there  shall  also  be  exempt  from  adminis- 
tration . .  .  necessary  for  the  support  of  the  fami- 
ly for  twelve  months.** 

Section  2546,  provides  also  for  other  property  for 
^saoh  widow  and  minor  child  or  children  or 
either." 

Section  S662  provides  for  setting  thte  apart,  but 
thto  was  amended  (Pamph.  Acts,  1886^,  p.  112)  so  as 
to  read:  ^*  Where  any  resident  of  thto  state  shall 
die  . .  .  leaving  surviving  him  a  widow,**  she  may 
have  the  property  set  apart  where  there  to  no  ad- 
mlntotratlon  or  other  property. 

Ck>lorado,  Mllto  Anno.  Stat,  1 1584:  **If  anyde- 
oedent  leaves  a  widow  residing  In  thto  state  .  • , 
she  shall  be  allowed.** 

Oonnectlcut  Gen.  Stat.,  S  604:  **  Courts  .  .  .  may 
allow  out  of  any  estate  of  a  deceased  person  .  .  . 
such  amount  as  they  may  judge  necessary  for  the 
support  of  the  wife,**  etc 

Dakota  Pro.  Code,  M  128,  184.  provides  that  the 
survivor  may  continue  to  poesess  and  occupy  the 
homestead,  and  in  addition  shall  have  other  prop- 
erty, and  If  the  decedent  left  a  widow  such  prop- 
erty to  the  property  of  the  widow. 

Delaware  Bev.  Code  1874,  p.  644,  provides  that 
the  clothes  and  proper  ornaments  of  the  widow. 
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clothes  of  the  family  and  of  the  deceased  and  ftim- 
lly  stores  not  exceeding  thirty  dollars  shall  not  be 
assets  In  hands  of  admintotrator. 

Florida  McCIel.  Dig.,  p.  476,  §  6s  **U  any  person 
dying  Intestate  shall  leave  a  widow  she  shall  be  en- 
titled,** etc. 

Georgia  Code  1888,  I  1788:  **Tbe  widow  to  en- 
titled  to  the  possession  of  the  dwelling  house  from 
the  death  of  her  husband,**  until  dower  to  assigned 
and  the  furniture  therein  until  her  portion  to  as- 
signed ber. 

Section  2671  provides  that  upon  the  death  of  any 
person  leaving  a  vrldow  the  ordinary  shall  appoint 
appraisers  to  set  apart  and  assign  to  the  widow  and 
children  a  yoar*s  support. 

Illinoto  Rev.  Stat.  1891  (Oothran),  f  74:  **The 
widow  residing  In  thto  state,  of  a  deceased  husband 
whose  estate  to  admlntotered  In  thto  state,**  shall  be 
allowed,  etc 

Indiana  Bev.  Stat  1881,  f  2200,  provides:  **The 
widow  of  the  decedent,  whether  he  die  testate  or 
intestate,  may  at  any  time  before  the  sale  select 
and  take**  certain  articles,  or  may  claim  money  in 
lieu  thereof. 

The  former  Indiana  Statute  (1  Gavin  Ss  Hord« 
285)  provided :  **In  all  cases  other  than  those  pro- 
vided for  in  the  two  precedlngsectlons,  a  surviving 
wife  shall  be  entitled,  before  any  dtotributlon,  to 
three  hundred  dollars  of  personal  property  of  her 
deceased  husband.** 

(The  two  preceding  sections  are,  first,  where  the 
estate  does  not  exceed  $300  the  whole  goes  to  the 
widow,  and,  next,  where  the  estate  after  payment 
of  debts  Is  less  than  $900t.  That  amount  shall  go  to 
the  widow.) 

See  thto  statute  construed.  Shaffer  v.  Richard- 
son, 27  Ind.  122. 

McClaln,  Iowa  Anno.  Stat.  1888.  fi  8578:  **  The  oouit 
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thing  over  $8,000,  and  one  second-hand  pi- 
ano. The  probate  court  appointed  commis- 
sioners to  set  apart  the  Tear's  support.  A 
few  days  thereafter,  W.  S.  Graham  and  wife 
filed  a  paper  in  that  court  asking  that  the 
petition  be  not  allowed,  but  dismissed.  Mrs. 
Graham,  the  wife  of  executor  Graham,  is  the 
only  child  and  heir  of  Dr.  Stull.  The  mat- 
ter proceeded  somewhat  irregularly  to  trial. 
The  commissioners  made  report  March  14, 
1803.  setting  apart  to  Mrs.  Stull  $2,-500,  for 
her  year's  support.  To  this  report,  Graham 
and  wife  excepted.  An  agreed  statement  of 
facts  was  filed  in  the  cause,  and  considered 
on  the  hearing.  The  court  below  confirmed 
the  report  of  the  commissioners,  and  directed 
that  the  allowance  be  paid  by  the  executor, 
Graham,  to  Mrs.  Stull,  the  widow,  out  of 
Uie  cash  in  his  hands  belonging  to  the  Ten- 
nessee estate.  From  this  judgment,  Graham, 
as  executor,  and  Graham  and  wife,  appealed, 
and  have  assigned  various  errors,  only  one 
of  which  it  is  necessary  to  mention,  as  it  is 
decisive  of  the  entire  controversy.  It  is,  in 
substance,  that  the  statute  of  Tennessee  pro- 
viding a  year's  support  for  a  widow  was  in- 
tended to  apply,  and  does  apply,  exclusively 
to  a  widow  residing  in  Tennessee,  and  not  to 
a  widow  of  any  person  residing  in  another 
state  at  the  time  of  his  death. 

From  the  agreed  statement  of  facts  it  ap- 
pears that  certain  proceedings  were  had  in 
Arkansas,  in  the  courts  of  Crittenden  county, 
nnder  which  the  widow  made  an  election  to 
be  endowed  out  of  her  husband's  estate  in 
Arkansas,  and  executed  a  quitclaim  to  the 


heir  of  all  her  rights  under  the  will  of  her 
deceased  husband,  and  set  up  her  claim  to  a 
child's  part, — in  this  instance  l>eing  one  half 
of  the  entire  estate,  real  and  personal.  Un- 
der decrees  in  that  court,  about  $1,246.87  has 
been  paid  to  the  widow  pending  further  pro- 
ceedings, and  the  settlement  of  a  controversy 
between  the  widow  and  Graham  and  wife  in 
regard  to  the  rents  of  the  Arkansas  lands. 
Mrs.  Btull,  the  widow,  insists  that  she  is 
entitled  to  all  the  benefits  secured  to  widows 
in  Tennessee  under  the  statutes,  without  ref- 
erence to  anything  that  may  be  done  in  Ar- 
kansas under  the  statutes  of  that  state. 

Whether  Mrs.  Stull  is  entitled  to  a  year's 
support  out  of  the  assets  in  Tennessee  de- 
pends on  the  construction  of  the  statutes  of 
this  state.  By  the  Code,  §  2285,  (Mill.  <fe 
Y.  Comp.  %  8125.)  it  is,  in  substance,  pro- 
vided that  upon  the  application  of  the  widow 
of  an  intestate,  or  of  a  widow  who  dissents 
from  her  husband's  will,  the  county  coun, 
through  commissioners,  shall  set  apart  to 
her,  for  the  use  of  herself  and  family,  a 
year's  support  out  of  any  estate  left  by  the 
deceased.  This  allowance  is  made  irrespect- 
ive  of  the  condition  of  the  estate  as  to  solv* 
ency  or  insolvency,  and  the  amount  depends 
upon  the  number  of  the  family,  and  their 
previous  mode  of  living  during  the  lifetime 
of  the  deceased,  and  the  propertjr  thus  set 
apart  does  not  enter  into  tne  administration 
of  the  estate,  and  does  not  go  into  the  hands 
of  the  administrator,  and.  if  it  comes  into 
his  hands,  ma^  be  recovered  therefrom  by  the 
widow,  and  it  is  in  no  wise  subject  to  the 


ihaU,  if  neoeasary,  set  off  to  the  widow  and  chll- 
dren/' 

Section  2142  provides  that  the  widow  of  a  non- 
resident alien  has  the  same  rights  by  descent  In  the 
property  of  her  husband  as  a  resident,  except  as 
against  a  purchaser  from  the  husband. 

Kansas  BUI  of  Bights  (Taylor^s  Stat,  par.  90)  pro- 
vides that  no  distinction  shaU  ever  be  made  between 
citizens  of  the  state  of  Kansas  and  the  citizens  of 
other  states  of  the  United  States  in  reference  to 
the  purchase,  enjoyment,  or  descent  of  property. 
(Adopted,  1888.) 

Kentucky  Gen.  Stat.  1887,  p.  488:  **Tbe  follow- 
ing list  of  articles  are  exempt  from  distribution  and 
nle.  and  shall  be  set  apart  to  the  widow  or  Infant 
child  or  children  by  the  appraisers.** 

Maryland  Act  1818,  chap.  100,  provided  that  a 
free  white  female  foreigner  marrying  in  the  United 
States  may  claim  ^^wlthin  this  state,  all  the  Immuni- 
ties, rights,  and  privileges  of  a  native-bom  citizen** 
In  her  husband's  property.  The  Revision  of  1888 
leems  to  omit  this,  but  article  8  provides  for 
eqjiBl  viffhta  of  aliens,  and  article  IS,  section  S88, 
provides  that  where  any  married  man  **ha8  left  a 
widow  and  an  infant  child  or  Infant  children  .  .  . 
such  widow  shall  be  entitled  to,**  etc.,  and  section 
no  provides  for  such  widow  hi  case  of  no  mfant 
olilld. 

Maasaohnsotts  Pub.  Stat.  1882,  chap.  186,  pro- 
vides :  ^  Such  parts  of  the  personal  esta  te  of  a  de- 
ceased person  as  the  probate  court,  having  regard 
to  all  tbe  drcumstanoes  of  the  case,  may  allow  as 
neoessaries  to  his  widow,  for  herself  and  for  his 
family  under  her  care,**  etc.,  shall  not  be  assets. 

Michigan,  HoweU*Bi  Anno.  Stat.,  §  6847:  '*The 
widow  and  children  constituting  the  family  of  the 
deceased  shall  have.**  etc 

Minnesota  Stat,  1801,  §  6804:  L  **When  any  per- 
son dies  possessed  of  any  personal  estate, .  •  •  the 
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widow  shall  be  allowed,**  etc  8.  **The  widow  or 
children,  or  both,  constituting  the  family  of  the 
deceased  shall  have  such  reesooable  allowance**  as 
the  probate  court  deems  necessary  for  a  year. 

The  Mlssiaslppi  Oode,  §  1270,  provides  that  all  per- 
sonalty In  this  state  shaU  be  distributed  according 
to  law  of  this  state  whether  the  marital  right  or 
domidl  or  heirs  be  in  another  state  or  not  and  the 
widow  shall  take  according  to  the  law  of  this  state. 
Chalmer*s  Probate  Law,  p.  123. 

Missouri  Bev.  Stat.  1889,  p.  148,  provides:  **In 
addition  to  dower,  the  widow  shall  be  allowed  as 
her  absolute  property, .  .  .**  and  provisions  on  hand 
**  necessary  for  the  subsistence  of  the  widow  and 
her  family.** 

New  Hampshire  Pub.  Stat.  1891,  chap.  189,  §  8  s 
'*The  wearing  apparel  of  the  widow  and  her  oma* 
ments,  according  to  the  estate  of  her  husband,  and 
the  wearing  apparel**  of  the  minor  children  are  not 
assets. 

Chapter  196.  The  judge  may  make  to  the  widow 
of  a  person  deceased,  intestate  or  testate,  she  not 
being  mentioned  ia  the  will  or  waivmg  its  provis- 
ions, a  reasonable  allowance  out  of  the  personal 
estate. 

2  N,  T.  Rev.  Stat.,  88,  fi  t,  as  amended  by  Laws 
1874,  chap.  470:  ** Where  a  man  having  a  family 
shall  die,  leaving  a  widow  or  minor  child  or  chil- 
dren, the  following  articles  shall  not  be  deemed 
assets.** 

Ohio  Bev.  Stat  1890,  fi  0088 :  **When  any  person 
shaU  die,  leaving  a  widow,  or  minor  child  or  chil- 
dren,  .  .  .  ^*the  following  property  shall  not  be 
deemed  assets.** 

Section  6089:  **The  said  articles  .  . .  shall  remain 
in  the  possession  of  the  widow,  if  there  be  one, 
during  the  time  she  shall  live  with  and  provide  for 
such  minor  child,**  eto. 

Pennsylvania  Act  April  16,  1860,  gave  to  tk» 
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debts  of  the  deceased.  The  law  is,  in  a  cer- 
tain sense,  a  statute  of  exemption,  and  is  a 
provision  made  with  reference  to  the  afflic- 
tion, helplessness,  and  necessities  of  widows 
immediately  after  the  death  of  their  hus- 
bands. Its  nature  and  character  are  fully 
explained  and  applied  in  many  cases  in  our 
state  decisions.  Ourd  ▼.  Curd,  9  Humph. 
171 ;  Sanderlin  v.  Sanderlin,  1  8wan«  441 ; 
JBayless  y.  Bayless,  4  Coldw.  889 ;  Vincent  ▼. 
ViTieefit,  1  Heisk.  888:  Turner  v.  Fisher,  4 
8need,  209 :  Pride  v.  Watson,  7  Heisk.  232 ; 
Bice  v.  Hunt,  7  Lea,  88 ;  Rhea  v.  Greer,  86 
Tenn.  59;  Louiiville,  JV.  0.  A  T.  R.  Go.  v. 
Kennedy,  90  Tenn.  185.  ThestAtutes,  as  well 
as  all  other  statutes  of  exemption,  should  be 
liberally  construed.  BheaY,  Oreer,  86  Tenn. 
69. 

But  the  important  question  remains,  Is  it 
a  provision  intended  to  apply  alone  to  cases 
when  rcsi<1ents  of  the  state  may  die  leaving 
widows  and  families  residing  in  the  state,  or 
does  it  embrace  also  widows  of  deceased  per- 
sons who  were  nonresidents  when  they  died, 
but  owned  prDperty  in  Tennessee?  This  is 
a  new  question  in  Tennessee,  and  seems  to 
have  been  rarely  considered  in  other  states. 
It  has  been  held  that  the  widow  of  a  non- 
resident intestate  may  sue  for  her  year's  al- 
lowance for  support  m  Georgia,  there  being 
Sroperty  there,  and  especially  if  there  are  no 
ebts  in  the  state  of  domicil,  but  the  amount 
to  be  recovered  must  be  regulated  by  the  law 
of  the  state.  Mitchell  v.  Word,  64  Ga.  208 ; 
8  Am.  &  Eng.  Encyclop.  Law,  651.  The 
case  of  Kapp  v.  Ihiblie  Administrator,  re- 
ported in  2  Bradf.  Surr.  258,  in  the  matter  of 
the  estate  of  Peter  Eikes,  deceased,  is  one 
resting  on  peculiar  circumstances.  In  that 
case  the  int-estate  died  at  sea,  while  on  his 
way  from  Gtermanv  to  the  United  States, 
having  left  his  wife  and  children  in  Ger- 
many. Certain  assets  on  board  the  vessel 
came  into  the  hands  of  the  public  adminis- 
trator at  New  York,  and,  creditors  having 
appeared  to  claim  satisfaction  of  their  de- 
mands, the  question  was  raised  whether  the 
widow  was  entitled  to  a  year's  support. 
There  was  no  contest  between  the  widow  and 
heir  or  distributee.    The  court  held  that  she 


was  80  entitled.  It  is  evident  In  that 
that,  while  the  intestate  had  not  in  fsct  ac- 
quired a  domicil  in  New  York,  yet  he  had 
left  his  former  home  in  Germany  for  that 
purpose,  and  was  engaged  in  the  execution 
of  that  purpose  when  he  died.  He  was  vir- 
tually a  resident  of  New  York,  under  the 
circumstances,  and  entitled  to  the  protection 
of  its  laws  in  favor  of  residents.  In  Shannon 
V.  White,  109  Mass.  146,  it  was  held  that 
under  the  statutes  of  Massachusetts  the  widow 
of  a  nonresident  was  not  entitled  to  the  al- 
lowance provided  by  the  statutes.  The  stat- 
ute of  North  Carolina  provides  for  making 
an  allowance  from  a  decedent's  estate  to  the 
widow,  upon  application  by  her  to  a  justice 
of  the  peace  of  the  township  in  which  the 
deceased  resided,  or  some  adjoining  town- 
ship; and  it  was  held  that  this  provision 
did  not  apoly  to  the  case  of  a  decedent  who 
resided  and  died  in  another  state,  although 
having  property  in  North  Carolina,  and  al- 
though the  widow  subsequently  moved  into 
that  state.  Simpson  v.  Cureton,  97  N.  C.  112; 
Medley  v.  Dunlap,  90  N.  C.  527.  The  decis- 
ions of  other  states  are  based  upon  the  statutes 
of  those  states,  and  cannot  be  cod  trolling  in 
this,  and  are  of  but  little  aid.  Nor  are  we 
aided  to  any  extent  by  the  decisions  of  our 
own  or  other  states  regarding  dower  to  non- 
resident widov^s,  inasmuch  as  dower  is  a 
common-law  right,  and  not  dependent  for 
its  existence  upon  statute,  though  largely 
regulated  by  statute  in  each  state  as  to  its 
mode  of  assignment,  and  as  to  the  property 
out  of  which  it  may  be  assigned.  The  stat- 
ute, in  its  object  and  ijurpose,  is  very  sim- 
ilar to  statutes  exempting  a  homestead  and 
certain  personal  property  to  the  widows  and 
children  of  deceased  persons.  It  has  been  al- 
most uniformly  held  in  the  courts  of  Ten- 
nessee, and  in  the  courts  of  other  states  of 
the  Union,  that  such  statutes,  being  different 
in  the  several  states,  are  not  intended  and  do 
not  apply  to  citizens  of  other  states ;  that 
such  laws  upon  the  one  hand  have  no  extra- 
territorial forcC)  and,  on  the  other,  are  not 
designed  to  extend  their  benefits  to  nonresi- 
dents. Lisenbee  v.  Holt,  1  Sneed,  50;  Haio- 
kins   y.  Pearee,    11   Humph.  44  Emmett  v. 


widow  and  children  of  decedent  who  were  living 
with  him  at  the  time  of  his  death  $Sda 

But  on  April  14, 1861,  the  act  passed  then  omitted 
the  actual  residence  feature. 

Pennsylvania  Stat.  1883  (Act  1851) :  *'  The  widow 
or  the  children  of  any  decedent  dyln^  within  this 
commonwealth,  testate  or  intestate,  may  retain 
«  .  .  for  the  use  of  the  widow  and  family." 

The  construction  given  to  this  omission  te 
that  if  the  wife  is  faithful  she  cannot  be  divested 
of  her  ri^rhts. 

Rhode  Island  Pub.  Stat.  1882,  p.  482 :  *'  The  widow 
of  any  deceased  person  shall,  in  all  oases,  be  en- 
titled to  "  supplies  as  are  exempt  from  attachment 
as  the  probate  court  shall  Jud^  necessary. 

Oregon  Hill's  Anno.  Laws  1602,  p.  722:  '*The 
widow  and  minor  children  .  .  .  are  entitled  to  re- 
main in  possession  of  the  homestead,  aU  the  wear- 
ing apparel  of  the  family  and  household  furniture 
of  the  deceased,  and  also  to  have  a  reasonable  pro- 
vision "  to  be  allowed  by  the  court. 

Tennessee  Code  1884,  §  8125:  ''Upon  the  appll- 
oation  of  the  widow  of  an  intestate  .  .  .  the  county 
bourt  shall  appoint  .  •  •  who  shall  set  apart  so 
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much  as  may  be  necessary  for  the  support  of  such 
widow  and  her  family,  until  the  expiration  of  one 
year  after  the  decease  of  her  husband." 

Vermont  Rev.  Laws  1880,  S  2108:  '*  The  widow  of 
a  deceased  person  shall  receive  .  .  .  and  such  other 
part  of  the  personal  estate  of  the  Intestate  as  the 
probate  court  assigns  to  her." 

Section  2100 :  **The  probate  court  may  make  rea- 
sonable allowance  for  the  expenses  of  mainte- 
nance of  the  widow  and  minor  children  or  either, 
constituting  the  family  of  a  deceased  person." 

Virginia  Code  1887,  §  8640:  "If  a  householdep 
die,  leaving  a  widow  or  minor  children  and  he  has 
not  selected"  his  exemption  in  personalty,  the 
widow  may  select  it  and  may  have  it  sold  and  re- 
invested for  the  widow  and  minor  children. 

Wisconsin,  Sanborn  &  Berryman  Anno.  Stat^ 
fi  8035 :  1.  ''When  any  person  shall  die  possessed  of 
any  personal  estate,"  etc,  the  widow,  if  any,  shall 
be  allowed  not  exceeding  two  hundred  and  fifty 
dollars.  2.  The  widow  and  minor  ohildren  or  either, 
constituting  the  family  of  the  deceased  .  .  .  shall 
have  such  reasonable  ailowanoe  • .  •  as  the  oountj 
court  shall  judge  necessary.**  L  T. 
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BmmeU,  14  Lea.  869;  Prater  ▼.  Prater,  87 
Tenn.  78;  HoUand  v.  MobiU  4b  0.  R.  Co.  16 
Lea,  418 ;  Cars&n  ▼.  MemphU  &  0.  R.  Go,  88 
Tenn.  646,  8  L.  R.  A.  412;  Suceemon  of 
ChriiHe,  20  La.  Add.  883,  96  Am.  Dec.  418, 
«Dd  nat^. 

We  are  of  opinion  that  the  statute  pro- 
Tiding  for  a  year's  support  for  the  widow,  of 
«  deceased  person  applies  only  to  the  widow 
<of  such  person  as  m&y  be  residing;  in  Ten- 
nessee at  the  time  of  his  death,  ana  does  not 
apply  to  the  widow  of  a  nonresident.  Hold- 
ing this  view  of  the  case,  it  is  immaterial 


what  provisions  may  have  been  made,  or 
benefits  received,  by  a  nonresident  widow  in 
the  state  of  her  residence,  or  whether  she  has, 
in  the  state  of  her  domicil,  received  anytbhig 
or  is  entitled  to  receive  anything,  as  a  year's 
support,  or  widow's  allowance.  We  are 
therefore  of  opinion  that  the  court  below  was 
in  error  in  giving  a  year's  support  to  Mrs. 
Stull  out  of  the  assets  of  l^r  husband's  es- 
tate in  Tennessee;  and  the  judgment  of  ths 
court  below  is  reverted,  and  tfie  petition  of  ths 
widow  diamisiedf  with  costs. 


CONNECTICUT  SUPREME  COURT  OP  ERRORa 


Waiiam  H.  BULKELEY,   Appt,, 

V, 

William  W.  HOUSE. 

(«B  Conn.  450.) 

1«  In  a  suit  fbr  contribution  to  an  ap- 
parent joint  and  several  maker  of  a 
note  by  a  signer,  who  prefixes  the  word  ''sure- 
ty*'to  his  name,  parol  evidence  is  admissible  to 
show  that  plaintiff  also  was  In  fact  only  a  surety. 
C  A  person  may  tdgn  as  surety  for  a 

surety  on  the  same  promissory  note. 
3«   The  fact  that  a  surety*  who  was  ap- 
i  parently  a  Joint!anil  several  maker  of 
..  a  note,  did  not  consent  to  or  know  of  the 
subsequent  signinff  of  the  note  by  another  per- 
son as  surety  for  all  the  makers,  without  notice 


that  they  were  not  all  principals,  wfll  not  make 
the  latter  a  co-surety  with  the  former. 

4*  A  judgment  ag^ainst  several  defend- 
ants is  not  conclusiTe  as  between  them* 
selves  in  respect  to  their  rights  and  liabilities 
toward  each  other. 

6*  One  who  si^ns  a'note.  ""whichis  on  its 
fitce  joint  and  several,  to  satisfy  the 
demand  of  the  payee  prefixing  to  his  name 
the  word  '*surety,**  without  any  knowledge  that 
the  apparent  Joint  and  several  makers  were  not 
all  principals  In  fact,  cannot  be  compelled  to  con- 
tribute to  one  of  them  who  was  in  reality  only  a 
surety  for  the  real  prindpai,  and  who  did  not 
request  or  know  of  the  signing  by  the  later 
surety,  where  he  has  been  compelled  to  pay  a 
portion  of  the  note. 

(Carpenter  and  Torrance^  JJ.,  dissent.) 


V<ytm.—The  law  as  to  hceoming  a  swrety  for  a  ntrety- 
maker. 

In  what  seems  to  be  the  earliest  case  in  which  this 
«ubject  was  touched  upon  there  neems  to  have  been 
no  idea  on  the  part  of  the  judge  that  it  was  possible 
for, cue  to  sign  as  surety  for  a  surety.  For  al- 
though three  were  bound  in  a  bond,  one  being 
principal  and  the  other  two  sureties,  and  after- 
ward a  fourth  became  bound  to  the  obligee  that  if 
the  other  three  did  not  pay  according  to  the  con- 
•ditions  of  the  bond,  he  would  pay,  it  was  Intimated 
that  notwithstanding  his  agreement  the  latier 
would  be  liable  to  contribute  to  one  of  the  prior 

flureties  who  paid  the  bond.    Ck>oke  v. ,  Freenu 

€b.  97. 

But  it  was  subsequently  firmly  established  that 
the  relation  of  surety  to  a  surety  could  be  assumed. 

In  Hartley  v.  0*Flahcrty.  Lloyd  &  G.  t.  Plunk. 
Lord  Plunkett  says  that  the  case  of  A  undertak- 
ing that  if  the  principal  does  not  pay,  and  if  B, 
who  has  already  become  surety  does  not  pay,  he, 
A«  will  pay,  it  seems  perfectly  clear  that  B  in  that 
case  paying  the  whole,  would  have  no  claim  of 
contribution  against  A. 

It  Is  clear  a  person  may,  by  contract,  take  hlm- 
celf  out  of  the  reach  of  the  principle  or  implied 
oontract  tluit  co-sureties  shall  contribute.  Cray- 
thome  T.  Swinburne,  U  Yes.  Jr.  180. 

Co-sureties  may,  by  agreement  between  them- 
aelves,  sever  their  unity  of  interest  and  obligation 
«o  as  to  terminate  the  right  of  contribution.  Paul 
▼.  Berry.  78  HI.  168. 

Or  the  surety  may  by  contract  qualify  his  liabil- 
ity.   Bobison  V.  Lyle,  10  Barb.  612. 

Methods  of  teeoming  turety  for  turety. 
Of  oomae  the  principal  method  of  becoming 
surety  for  a  surety  is  by  express  contract,  and  if 
31  I..R  A. 


such  a  oontract  can  be  shown  that  is  sufficient.  It 
frequently  happens,  however,  that  there  Is  little 
more  than  the  position  in  which  the  name  stands 
on  the  obligation  or  the  words  affixed  to  it  from 
which  to  deduce  such  a  contract.  This  note  will 
not  go  into  the  question  of  the  relative  liability  as- 
signed by  the  law  to  the  positions  in  which  names 
are  placed  on  commercial  paper,  but  will  confine 
itself  to  cases  in  which  it  was  claimed  that  a  party 
undertook  to  limit  his  liability  to  that  of  surety 
for  one  who  had  already  become  liable  as  a  maker 
and  at  the  same  tlme^become  a  principal  to  the 
payee. 

Words  added  to  the  signattare, 

A  person  is  at  liberty  to'qualify  his  signature  by 
the  addition  of  such  technical  words  as  are  apt  and 
effectual  to  indicate  his  intention  and  describe  his 
true  character  and  relationship  to  the  transaction, 
and  if  he  does  so  his  obligation  is  measured  by  the 
words  as  used,  according  to  their  legal  import,  and 
he  is  not  bound  beyond  the  liability  which  attaches 
to  a  signature  so  made.  Monson  ▼.  Drakeley,  40 
Conn.  652, 16  Am.  Bep.  74. 

If  a  second  surety  signs  as  "surety  for  the  above 
parties"  the  first  surety  cannot  compel  him  to  con- 
tribute unless  it  is  made'.satisfactorily  to  appear 
that  the  second  surety  intended  to  place  himself  in 
the  relation  of  co-surety  with  the  first  surety. 
Harris  v.  Warner.  18  Wend.  400. 

Where  the  words  "security  to  above"  are  added 
to  the  Dame  of  the  last  signer,  the  first  signers  can- 
not compel  him  to  contribute  in  the  absence  of  a 
showing  that  he  was  a  co-surety  for  the  maker. 
Thompson  v.  Sanders,  20  N.  C.  404. 

The  addition  of  the  word  **sure1^-**  to  his  nam» 
by  one  who  signs  a  promissory  note,  after  the  sig- 
natures of  other  makers,  without  specifying  for 


See  also  39  L.  R.  A.  473. 


M8 


Coi«MscTiCTrr  Sufiu&mb  Coukt  of  Ebror& 


,Fbb., 


(February  4,  1893.) 


APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Cily  Court  of  Hartfoid,  in  favor  of 
defendant  in  an  action  brought  to  compel  con- 
tribution toward  the  amount  which  plaintiff 
had  been  compelled  to  pay  as  surety  on  a  prom- 
issory note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Charles  E.  Perkins  and  Joseph 
Barbour,  for  appellant: 

The  court  erred  in  refusing  to  allow  Bulk- 
eley  to  testify  that  he  was  only  a  surety,  as  be- 
tween him  and  Williams. 

Brandt,  Suretyship.  §  226.  p.  318;  Weston  v. 
Chambeilin,  7  Cush.  404;  Ciapp  v.  Hiee,  18 
Gray,  403;  McGee  v.  Prouty,  9  Met.  547;  Fern- 
aid  V.  Datoley,  26  Me.  474;  Mansfield  v.  Eki- 
ioards,  186  Mass.  15,  49  Am.  Rep.  1. 

It  was  not  necessary  that  House  should  have 
been  proved  to  have  known  that  Bulkeley  was 
a  surety. 

Brandt,  Suretyship,  ^  223,  p.  84;  Monson  v. 
JOraheley,  40  Conn.  560,  16  Am.  Rep.  74. 

Williams  having  been  discharged  in  bank- 
ruptcy, the  bank  sued  Rood.  Bulkeley,  and 
House,  as  joint  makers  of  the  note,  and  recov- 
ered judgment  against  them  all,  as  jointly 
liable  as  makers,  and  Bulkeley  and  Rood  paid 
House's  share  of  the  judgment. 

This  joint  judgment  was  conclusive  against 
House  that  he  was  a  joint  maker,  and  not 
merely  a  guarantor,  as  he  claims. 

WaOer  v.  Campbell,  25  Ala.  544;  Hendriek 
Y.  Whittemare,  105  Mass.  28;  Freeman,  Judgm. 
§23. 


But  If  this  be  not  so.  it  has  almost  without 
exception  been  held  that  when  several  persona 
sign  a  note  as  sureties,  a  parol  agreement  made 
by  one  with  the  maker  or  holder  of  the  note, 
thai  the  other  sureties  are  to  be  regarded,  as  to 
him,  as  principals,  and  that  he  shall  be  held 
only  as  surety  for  them,  is  not  binding  on  the 
other  sureties,  unless  assented  to  by  them. 

Allen  V.  Bundle,  45  Conn.  536. 

The  only  effect  of  the  u«ldiiion  of  "surety" 
to  the  name  of  tbe  makers  is  mere  matter  of 
description,  showing  only  what  position  tbe 
signer  occupied  to  the  person  who  received  the 
money. 

Harris  v.  Brooks,  21  Pick.  196,  82  Am.  Dec 
254:  Bond  v.  Storrs,  18  Conn.  418;  Hnni  v. 
Adams,  5  Mass.  361,  4  Am.  Dec.  68:  McGee  v. 
Prouty,  supra;  1  Parsons,  Notes  &  Bills,  p. 
283. 

Where  several  persons  actually  sign  the  same 
instrument  in  the  same  capacity,  a  right  of  con- 
tribution arises  by  implication  of  law,  which 
DO  one  of  them  can  defeat  by  an  aereeroent 
with  some  other  person  that  *be  shall  not  be 
liable  for  contribution  to  them. 

Warner  v.  Morrison,  8  Allen,  566;  Monson 
v.  Drakeley,  supra. 

If  House  had  wished  to  become  a  guarantor, 
he  should  have  made  himself  one. 

Whitehousey.  Hanson,  i2  lii.  H.  1;  Warner 
v.  Priee,  8  Wend.  899;  Norton  v.  Coons,  8 
Denio,  180;  McOee  v.  Prouty,  »vpra;  Simmons 
v.  Camp,  64  Qa.  728;  Camp  v.  Simmons,  62 
Qa.  73;  JtHotall  v.  Border  Orange  Bank,  78  Va. 
188;  McCune  v.  Belt,  45  Mo.  178;  Kirsehner  r. 
Conklin,  40  Conn.  77. 


whom  of  suob  signers  be  Litends  to  become  surety, 
will  not  alone  rebut  bis  Implied  promise  to  coo- 
tribute  with  prior  sureties  on  the  note.  Baldwin 
V.  FlemlDfr,  90  Ind.  177. 

The  mere  addition  of  the  word  **Burety»»  to  his 
name  by  the  second  surety,  la  not  sufBcient  to  make 
him  surety  for  a  prior  one.  Sisson  v.  Barrett,  6 
Barb.  190,  affirmed,  2  N.  Y.  4U6;  Woodwortb  v. 
Bowes,  6  Ind.  277. 

And  tbe  first  surety  may  show  that  a  subsequent 
one  who  affixed  the  word  **  surety"  to  bis  signa- 
ture intended  only  to  become  surety  for  tbe  prin- 
cipal. Femald  v.  Dawley,  2d  Me.  470;  fllcbbom  v. 
Fletcher.  06  Me.  209. 

There  is  a  somewhat  peculiar  decision  from  New 
Hampshire  in  which  the  ability  of  a  person  to 
make  himself  surety  for  a  surety  by  merely  addlncr 
words  to  his  name  without  the  knowledge  of  the 
prior  signer  is  treated  as  follows :  It  is  not  enough 
to  show  that  a  person  who  is  applied  to  to  become 
a  surety  after  other  sureties  have  siffned,  adds  to 
bis  name  ^'surety  for  the  above**  or  enters  into  a 
contract  by  which  be  binds  himself  to  pay  on  tbe 
failure  of  tbe  other  to  make  payment,  to  make 
him  a  surety  for  him.  Tbe  effect  of  such  a  mode 
of  Bismlng  is  neither  to  make  the  signer  a  co-surety 
with  previous  signers,  and  so  entitled  to  contribu- 
tion from  them,  nor  a  surety  for  them  and  so  enti- 
tled to  indemnity  from  them.  Whitebouse  y. 
Hanson,  42  N.  H.  1. 

Words  coupled  with  drcumstanees. 

If,  when  the  principal 'presents  a  note  with  the 
signature  of  a  surety  already  attached,  to  another 
surety  for  bis  signature,  and  tbe  latter  consents  to 
assume  liability  only  as  surety  if  or  tbe  other  two, 
and  adds  the  word  **8ecurity**  to  his  name,  tbe  con- 
tract will  be  bindhig  In  bis  favor  as  against  the 
other  surety,  and  he  will  not  be  compelled  to  oon- 
21  L.  R.  A. 


tribute  toward  the  payment  of  the  note.  Chapese 
V.  Young,  87  Ky.  476. 

If  the  second  surety  signs  with  tbe  understand- 
ing that  the  other  is  a  principal,  and  adds  to  hla 
signature  the  word  **surety**  be  will  not  be  a  co- 
surety with  tbe  former.  Sherman  v.  Black,  49  Vt^ 
108. 

Where  one  adds  his  name  followed  by  tbe  word 
**Becurity**  to  a  renewal  note  which  had  been  exe- 
cuted by  a  principal  and  surety,  be  will  be  regarded 
as  surety  for  both;  especial^  where  it  appears 
that  it  had  been  bis  habit  when  signing  for  the 
makers,  to  sign  as  surety  for  both,  while  they  bad 
been  used  to  lending  their  credit  to  each  other. 
Salter  v.  Salter,  6  Bush,  624. 

The  mere  fact  that  the  surety  adding  tbe  word 
*^urety"  to  his  name,  did  not  know  that  a  former 
signer  was  a  surety,  does  not  make  liim  a  surety  of 
tbe  prior  signer  so  as  to  prevent  the  latter  from 
showing  that  he  was  himself  only  a  surety  for  the 
principal,  and  enforcing  contribution  from  the 
last  siguer.  McGee  v.  Prouty,  9  Met  647,  48  Am. 
Dec  409. 

SUjnatwre  bv  paj/ee  to  maJcs  th§  paper  a/oaVahls^ 
Wbere  the  bolder  in  order  to  negotiate  tbe  note 
adds  his  name  as  maker,  and  affixes  the  word 
^^surety"  to  it,  tbe  presumption  is  that  he  signs  as 
surety  for  both  tbe  prior  signers.  Baylor  v.  Sims» 
73  N.  Y.  662. 

If  the  payee  of  the  note,  in  order  to  get  it  dis- 
counted, is  compelled  to  add  bis  signature  as 
maker,  be  may  agree  with  tbe  bank  tbat  bis  Liabil- 
ity shall  be  merely  tbat  of  surety  for  the  other 
parties,  and  that  agreement  will  exonerate  him 
from  contribution  to  one  who  signs  as  surety  for 
the  principal  maker.  Bowser  v.  Bendeli,  81  InO. 
134. 
If  the  payee  of  a  note  Indorses  it  and  passes  it  t» 
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If  a  person  who  pledges  hb  reaponslbiUty  to 
CDsble  another  to  obtain  a  creait  wishes  to 
ayail  himself  of  a  means  of  discharge  which  is 
peculiar  to  commercial  paper,  he  mast  see  to 
it  that  he  becomes  a  party  to  the  security  in 
such  a  manner  as  will  entitle  him  to  those 
benefits. 

Chaddock  v.  Vannen,  85  N.  J.  L.  527, 10 
Am.  Rep.  256. 

Co-sureties  are  entitled  to  share  in  the  securi- 
ties held  by  any  of  them,  even  if  It  is  agreed  by 
the  principel  that  they  shall  not. 

1  JLead.  Gas.  £q.  119. 

Mr,  J.  B.  Buck  for  appellee. 

HaJl,  J.,  delivered  the  opinion  of  the  court: 
From  the  finding  In  this  case  it  appears  that, 
in  1871,  John  K  Williams  and  a  son  of  the 
defendant  were  partners  in  business  in  the  city 
of  Hartford.  They  desired  to  increase  their 
capita]  $6,000.  The  defendant  advanced  |8,000 
for  his  son.  Williams,  in  order  to  raise  his 
abare.  procured  the  plaintifiP,  Bulkeley,  and  D. 
A.  Rood  to  execute  with  him  a  joint  and  sev- 
eral note  for  $3,000,  payable  to  the  Society  for 
Savings  of  Hartford.  Williams  then  took  the 
note  to  tbe  Society  for  Savings  for  the  purpose 
of  obtaining  tbe  money  on  it.  Tbe  savings  so- 
ciety objected  to  loaning  the  money,  on  the 
ground  that  the  principals  of  the  note  were  all 
engaged  in  active  business,  and  insisted  that 
some  person  of  means  who  had  retired  from 
active  business  should  sign  tbe  note  as  surety 
for  Williams,  Bulkeley,  and  Rood.  Williams 
then  left  the  note  with  the  savings  bank,  and 
the  next  day  applied  to  the  defendant,  and  told 


him  that  he,  (Williams,)  Bulkeley,  and  Rood 
had  made  a  joint  and  several  note  for  $8,000, 
which  was  at  the  Society  for  Savings,  and  that 
the  money  could  not  be  obtained  on  the  note 
without  a  satisfactory  surety  to  the  principals, 
and  requested  the  defendant  to  go  to  tbe  sav- 
ings bank,  examine  tbe  note,  and  sign  it  as 
surely  for  tbe  principals.  This  information  bv 
Williams  was  tbe  first  knowledge  the  defend- 
ant had  that  such  a  note  had  been  contemplated 
or  executed.  On  tbe  same  or  the  following 
day,  pursuant  to  Williams'  request,  tbe  defend- 
ant went  to  the  savings  l)ank,  examined  the 
note,  and  being  further  requested  by  tbe  sav- 
ings bank  to  sign  as  a  surety  for  Williams,  tbe 
plaintiff,  and  Rood,  and  lyelieving  the  Btaie- 
meot  of  tbe  note  itself  to  be  true  and  that 
Williams,  Bulkeley,  and  Rood  were  joint  and 
several  makers  and  principals  thereof  signed 
the  note  as  surety  for  the  apparent  principals. 
He  affixed  his  signature  several  lines  below 
their  signatures,  and  prefixed  to  his  name  tbe 
word  "  Surety."  Tbe  note,  as  formally  signed, 
was  as  follows:  **  $8,000.  Hartford,  Feby. 
21st,  1871.  On  demand,  for  valued  received, 
we  jointly  and  severally  promise  to  pay  to  the 
Society  for  Savings,  at  the  office  of  said  so- 
ciety in  Hartford,  three  thousand  dollars,  with 
interest  semiannually.  John  K.  Williams. 
William  H.  Bulkeley.  D.  A.  Rood.  Surety: 
Wm.  W.  House."  Williams  obtained  and 
used  the  mone^  in  his  business,  became  bank- 
rupt, and  obtained  a  discharge  in  bankruptcy. 
The  sum  of  $400  was  realized  from  his  bank- 
rupt estate  on  the  note,  and  the  balance  was 
paid  in  equal  shares  by  the  plaintiff  and  Rood 


a  bank,  and  It  is  renewed  with  bis  name  as  a  maker 
end  on  a  subsequent  renewal  be  adds  the  word 
**8uret7**  to  bis  name,  one  of  the  original  makers 
who  was,  in  fiact,  a  surety,  oannot  object  to  such 
proceeding  and  claim  that  be  was  a  oo-eurety  with 
bim.  Stump  v.  Richardson  County  Bank,  24  Neb. 
fSSOL 

If  a  note  made  by  ▲  with  B  as  surety,  is  given  to 
pay  the  debt  of  C  and  be  delivers  it  to  his  creditor 
In  payment  of  a  debt,  and  to  persuade  him  to  take 
it  adds  his  name  to  It,  in  case  he  is  compelled  to 
pay  be  may  recover  the  amount  from  the  tnt 
surety.   Banrah  v.  Osborne,  7  N.  J.  L.  88. 

TUtm  of  glgning. 

If,  to  procure  an  extension  of  time,  tbe  name  of 
a  third  person  is  added  to  a  note,  be  will  be  re- 
garded as  surety  for  all  tbe  original  parties  to  tbe 
notCL    Hunt  v.  Ghambliss,  7  Bmedes  &  M.  53B. 

If  a  note  with  two  signers  is  preseoted  to  a  third 
person  by  the  payee  for  signature,  he  may  assume 
that  tbe  original  signers  are  co-makers,  and  his 
signature  then  will  make  him  surety  for  both,  if  he 
baa  no  knowledge  of  the  true  state  of  the  case. 
McMahan  v.  Gelger,  78  Mo.  140. 

But  it  baa  been  held  that  the  subsequent  surety 
oannot  limit  hia  liability  by  signing  without  quali- 
lloatlon  of  hia  liability,  although  he  signs  under 
the  representation  of  tbe  principal  that  the  other 
parties  are  all  principals.  Norton  y.  Ooons,  8 
Dento,ia0. 

If  a  note  is  past  due,  and  a  surety  thereon  has 
therefore,  by  statute,  become  bound  as  priacipal, 
and  to  aecure  an  extension  the  note  is  taken  to  a 
third  person  to  secure  his  signature  as  surety ;  and 
be.  believing  all  former  parties  to  be  prlnoipals, 
aigoa  it  as  surety,— be  will  be  compelled  to  contrib- 
ute to  the  former  surety.  Price  v.  Bdwards,  11 
Uo.e», 

S1L.R  A. 


Tbe  mere  fact  that  the  additional  signature  la 
procured  long  after  the  orlgioal  obligation  is  exe- 
cuted and  delivered,  is  not  enough  to  show  that  tbe 
signer  was  a  surety  for  all  previous  signers.  Mo- 
Neil  V.  Sanford,  8  B.  Mon.  11. 

Where  some  time  after  the  execution  aod  deliv- 
ery of  a  note,  a  stranger  at  the  request  of  the  prin* 
cipal  and  without  the  knowledge  of  the  suretlea, 
appended  his  name  under  those  of  the  former 
makers  without  specifying  or  contracting  as  to 
what  liability  he  assumes,  it  will  be  that  of  co- 
surety with  tbe  others,  and  render  him  liable  to 
contribute  to  them  in  case  they  pay  tbe  debt; 
especially  If,  from  the  circumstances  of  the  case, 
it  is  reasonably  certain  that  he  knew  that  the  oth- 
ers were  sureties  and  not  all  principals.  Monson 
V.  Drakeley,  40  Ck)nn.  662. 16  Am.  Rpp.  74. 

In  Field  v.  Pelot.  1  McMull.  Bq.  870,  it  is  said  that 
a  person  interested  In  an  estate  as  to  which  a  bond 
has  been  given,  who  becomes  dissatisfied  with  tbe 
solvency  of  the  security  aod  requires  a  new  one 
which  is  given,  it  to  only  collateral  to  the  old  one. 

After  liability  of  Ikrtt  surety  fixed. 

When  a  Judgment  has  been  recovered  agaiost  a 
principal  and  surety,  and  a  third  person  afters 
wards  agrees  with  the  creditor  'to  become  security 
for  the  payment  of  the  debt  upon  an  agreement 
that  he  shaU  have  the  benefit  of  the  Judgment  for 
his  protection,  he  has  priority  over  the  first  surety, 
LaGrange  v.  Merrill,  8  Barb.  Ch.  626, 6  L.  ed.  1086. 

But  If  a  surety  against  whom  Judgment  has  been 
recovered,  refuses  to  execute  a  note  to  satisfy  the 
Judgment  without  an  additional  siurety,  and  an- 
other is  procured  and  the  two  sign  as  sureties,  the 
former  is  not  a  principal  In  relation  to  the  latter. 
Bhufelt  V.  Moore,  98  Mich.  664. 

The  surety  on  a  bond  for  a  second  appeal  in  the 
same  case  is  a  surety  for  the  surety  upon  the  bond 
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on  a  judgment  obtained  against  tbem  and  the 
defendant  by  the  bank.  The  plaintiff  brinss 
this  action  to  compel  contribution  from  the 
defendant. 

Upon  the  trial  of  the  action  in  the  court  be- 
low the  plain  tiff  offered  parol  evidence  to  prove 
that,  although  his  name  appeared  on  the  note 
as  a  principal,  yet  he  Dad  an  understanding 
with  Williams,  the  first  sfsner  of  the  note, 
that  he  should  be  a  surety  for  him.  To  the 
introduction  of  this  evidence  the  defendant  ob- 
jected, on  the  ground  that  it  did  not  appear 
that  the  defendant  had  any  knowledge  that 
either  of  the  signers  of  the  note  had  signed  it, 
or  agreed  to  dgn  it,  in  any  other  capacity 
than  that  indicated  by  the  note  itself  at 
the  time  he  (the  defendant)  signed  it.  The 
court  sustained  this  objection,  and  rejected 
the  testimony,  but  offered  to  admit  the  same 
if  the  plaintiff  could  show  that  the  defend- 
ant had  knowledge,  when  he  signed  the  note, 
that  either  the  plaintiff  or  Rood  had  in  fact 
signed  the  note  as  surety  for  Williams, 
or  that  there  was  anv  agreement  or  under- 
standiog  between  the  aefendant  and  either  the 
plaintiff  or  Rood  that  they,  or  either  of  them, 
were  to  sign  the  note  as  .surety  for  Williams. 
The  record  shows  that  the  plaintiff  attempted 
to  prove  such  knowledge,  agreement,  or  under- 
standing on  the  part  of  the  defendant,  but 
failed;  and  the  court  expressly  finds  *'that 
from  all  the  evidence  in  the  case  the  defendant 
had  no  knowledge  that  the  plaintiff  and  Rood, 
or  either  of  tbem,  had  signed  the  note  in  any 
other  capacitj^  than  as  joint  and  several  mak 


ers  with  Williams." 


action  of  the  court 


in  rejecting  the  evidence  offered  by  the  plain- 
tiff, and  in  renderingiudgment  for  the  defend- 
ant upon  the  facts  found,  are  the  errors  at 
signed  in  the  reasons  for  appeal. 

In  considering  the  questions  involved  it 
should  be  borne  in  mind  that  this  is  an  action 
for  contribution.  Contribution  does  not  rest 
upon  contract,  but  on  the  broad  equitable 
principle  that  equality  in  equity.  Justice 
and  fair  dealing  demand  that  where  one  or 
more  parties  sign  the  same  obligation,  and 
become  equally  obligated  in  precisely  the 
same  degree  thereby,  and  stand  upon  the  same 
footing  as  to  their  liabilities  thereunder,  one 
of  the  number  shall  not  be  compelled  to  as- 
sume the  whole  burden  for  his  associates,  but 
may  compel  them  to  share  equally  with  him 
any  loss  that  may  occur  as  the  result  of  their 
joint  liability,  in  actions  for  contribution, 
therefore,  the  principle  seems  now  to  be  well 
established  that  parol  evidence  is  admissible  to 
show  the  true  reiaiions  existing  between  the 
several  parties  bound  by  a  written  obligation. 
Under  this  rule  some  of  the  apparent  princi- 
pals may  be  shown  to  be  sureties,  and  all  ap- 
parent sureties  may  be  shown  to  be  principala. 
Thus  in  RoOiwn  v.  Lyle,  10  Barb.  512,  the 
court  held  that,  **as  between  the  makers  of  a 
promissory  note  and  the  holders,  all  are  alike 
liable,— all  are  principals;  but,  as  between 
themselves,  their  rights  depend  upon  other 
questions,  which  are  the  proper  subject  of  pa- 
rol evidence.  On  the  trial  of  an  action,  there- 
fore, between  the  signers  of  such  a  note,  it  is 
right  to  receive  extrmsic  proof  to  show  which 
of  the  parties  signed  the  note  as  principal  and 


for  the  first  appeaL    Oowan  v.  Duncan,  Meigs,  470. 

If  the  liability  of  surety  on  one  bond  has  become 
fixed  by  a  Judffmeat  afralost  himself  and  his  prin- 
olpal,  and  they  eater  into  an  appeal  bond  with  a 
third  person  as  surety,  the  first  surety  oannot  com- 
pel oontribution  by  the  second.  Hartwell  v.  Smithy 
16  Ohio  St.  200. 

Ouaranty. 

Guaranteelnff  a  note  does  not  make  the  flruarantor 
a  co-surety  with  those  who  sign  as  surety  for  the 
maker.    Longley  v.  Griggs,  10  Pick.  121. 

One  who  guarantees  the  payment  of  a  note  Is  en- 
titled to  indemnity  from  a  maker,  although  the 
latter  signed  merely  as  surety  for  the  principal. 
Keith  Y.  Goodwin,  81  Vt.  288. 

Expressly  limtting  HaMlUy, 
Where  a  principal  and  surety  send  a  bond  to  a 
bank,  and  to  satisfy  the  bank  and  procure  the 
money  on  the  bond,  a  third  person  executes  a  sep- 
arate bond  to  the  bank  in  which  he  undertakes  to 
pa^  if  the  other  two  do  not.,  the  court  held  that  he 
is  not  liable  to  contribute  to  the  sureties  paying, 
Although  the  agreement  with  the  bank  was  made 
without  the  knowledge  of  such  sureties.  Cray- 
thome  V.  Swinburne,  14  Yes.  Jr.  160. 

If  the  second  bond  expressly  stipulates  that  no 
recourse  shall  be  had  to  it  until  the  other  is  ex- 
hausted, the  sureties  on  the  first  cannot  compel 
oontribution  from  those  on  the  second.  Harrison 
V.  Lane,  6  Leigh,  414, 27  Am.  Dec.  807. 

But  if  both  sureties  are  named  as  such  in  the 
body  of  the  note,  the  second  one  cannot  by  agree- 
ment with  the  principal  limit  his  liability  to  that 
of  surety  for  the  other  one.  StovaU  v.  Border 
Grange  Bank,  78  Va.  188. 

Necessity  of  contract  with  first  surety. 
It  was  at  first  held  that  one  cannot  make  himself 
aurety  for  another  upon  a  written  contract  as  be- 
til  L.R.A. 


tween  themselves,  without  the  latter's  request  or 
knowledge.    Lathrop  v.  Wilson,  80  Vt.  804. 

And  that  the  agreement  must  have  been  known 
to  the  former  signers  to  be  bindl ng  on  them.  Sim- 
mons V.  Gamp.  84  6a.  736. 

Further  that  it  must  appear  that  the  former 
surety  intended  to  stand  as  principal  to  subsequent 
sureties,  to  permit  the  latter  to  recover  the  full 
amount  paid,  from  the  former.  Warner  v.  Price* 
3  Wend.  8W. 

And  if  a  surety  signs  as  surety  for  the  former 
ones,  without  their  knowledge,  it  is  said  that  al- 
though they  cannot  compel  contribution  from 
him,  yet  he  cannot  if  compelled  to  pay  the  debt, 
compel  contribution  from  tbem.  Norton  v.  Coons, 
8  Deoio,  180. 

But  some  later  cases  have  held  that— 

The  last  surety  may,  by  agreement  with  the 
maker  at  the  time  be  afilxes  his  signature,  make 
his  liability  that  of  surety  for  all  the  previous  sign- 
ers, without  any  agreement  or  communication 
with  them  or  the  payee,  and  without  the  knowl- 
edge of  the  prior  surety,  of  whose  suretyship  the 
subsequent  signer  has  notice  when  he  signs.  Bald- 
win y,  Fleming.  90  Ind.  177. 

The  liability  of  the  first  surety  to  reimburse  the 
second  one  is  not  alfected  by  the  fact  that  the  latter 
signed  as  surety  for  the  former  without  his  knowl- 
edge.   Wright  V.  Garlinghouse,  27  Barb.  474. 

The  agreement  may  be  made  with  the  makers 
and  payee.    Houck  v.  Graham,  128  Ind.  277. 

And  it  has  been  held  in  accordance  with  the  doo- 
trine  of  Bulkeloy  v.  House  that  if  one  signs  a 
note  as  surety  for  the  maker,  and  the  payee  not 
being  satisfied  with  the  surety,  a  third  person  ia 
secured  who  signs  as  a  surety  for  such  surety,  the 
hitter  cannot  be  made  to  contribute  to  the  former, 
although  the  first  surety  did  not  know  of  the  sub- 
sequent signature,  nor  of  the  agreement  made  at 
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which  as  sareHes.  tiee,  also,  to  the  same  ef- 
fect, Brandt,  Suretyship,  §  226;  2  Randolph, 
Com*  Paper,  §  908;  Apga/r^,  Htler,  24  N.  J. 
L,  815;  Femafd  v.  DawUy,  26  Me.  470,  474; 
ManvpM  ▼.  EkfvHirds,  186  Mass.  15,  49  Am. 
Rep.  1;  J^ompaon  v.  Tayhr,  12  R.  L  109; 
Adams  ▼.  Flanagan,  86  Yt.  400;  Barry  ▼. 
Ransom,  12  K.  Y.  462.  8uch  evidence  is  not 
offered  to  contradict  or  var^  the  contract  con- 
tained in  the  writing,  but  simply  to  show  the 
«ctual  relations  subsisting  between  the  joint 
mskers  of  the  note,  and  the  real  nature  of  the 
contract  between  them.  Such  facts  are  not  a 
part  of  the  contract,  and  do  not  affect  its  terms, 
but  are  wholly  collateral  to  it.  To  aapporl  his 
claim  for  contribution,  therefore,  the  plaintiff 
clearly  had  tbe  right  to  sbow  his  true  relations 
to  tbe  note,  and  this  without  regard  to  tbe 
knowleilge  of  tbe  defendant;  and  in  rejecting 
this  evidence  tbe  court  below  erred.  We  are 
satisfied,  however,  from  the  other  facts  found 
by  that  court,  that  tbe  exclusion  of  this  evi- 
dence did  the  plaintiff  no  harm,  for,  in  order 
to  hold  the  defendant  liable  for  contribution, 
it  was  incumbent  on  the  plaintiff  to  prove  not 
onlv  that  he  was  a  surety  for  Williams,  as  he 
claimed,  but  also  the  further  fact  that  the  de- 
fendant was  a  co-surety  with  bim  for  Williams. 
This  latter  proposition  the  finding  of  the  court 
below  distinctly  negatives*.  If  the  plaintiff 
was  unable  to  prove  that  tbe  defendant  had 
agreed  to  become  a  surety  for  Williams  only, 
upon  what  theory  of  justice  or  morals  can  the 
plaintiff  demand  that  the  defendant  share  with 
him  a  liability  which  he  never  assumed?  It  is 
an  unyielding  principle  of  equity  that  the  ac- 


tfon  of  contribution  shall  never  be  ujed  to  en- 
force an  unjust  and  inequitable  demand. 
Brandt,  Suretyship,  g  208,  and  cases  cited. 
But  the  plaintiff  claims  that  tbe  defendant,  by 
his  act  of  signing  the  note  as  he  did,  legally 
bound  himself  for  the  same  obligation  and  to 
the  same  extent  and  degree  that  he  was  obli- 
gated, and  that  it  is  of  no  consequence,  as  af- 
fecting the  defendant's  liability  in  this  action, 
whether  he  knew  that  theplaintiff  was  a  sure- 
ty for  Williams  or  not  We  are  aware  that  it 
is  laid  down  in  the  books  that  the  right  of  con- 
tribution is  not  affected  by  the  fact  that  the 
surety  eeekiuK  contribution,  or  from  whom  it 
is  sought,  had  no  knowledge  that  the  Qther  had 
assumed  the  obligation  of  a  surety  for  the 
same  thing.  This  is  undoubtediv  good  law. 
But  can  it  be  seriously  contended  that  the 
facts  in  this  case  show  that  the  defendant's 
contract  and  undertaking  was  the  same  as  that 
of  the  plaintiff,  even  if  it  be  assumed  that  the 
plaintiff's  claim  as  to  his  being  a  surety  only 
for  Williams  is  correct? 

Let  us  see  what  tbe  record  discloses.  That 
the  defendant  in  this  action  had  no  knowledge 
of  the  execution  of  the  note  in  question  until 
informed  by  Williams  is  expressly  found. 
That  he  was  informed  and  l»elieved  the  note  to 
be  the  joint  and  several  note  of  Williams, 
Bulkeley,  and  Rood,  as  it  appeared  to  be  on  ita 
face,  is  also  found.  Under  such  circu  rastances, 
and  with  such  information  and  belief,  be  was 
asked  by  the  bank  to  si^n  the  note  as  surety 
for  Williams,  the  plaintiff,  and  Rood,  the  ap- 
parent joint  and  several  makers  of  the  note, 
and  did  so,  prefixing  the  word  ''Surety"  to  his 


tbe  time  it  was  procured.  Bobertaon  v.  Deather^ 
««e.82IILm. 

It  has  been  held  that  one  who  slirns  a  note  as 
surety  and  trusts  It  to  the  priodpol  to  be  negoti- 
ated, authorizes  htm  to  procure  such  additional 
aurccies  as  may  bo  required  to  make  the  paper 
avail rfble,  and  such  additional  sureties  may  make 
auch  asToement  with  the  principal  as  they  wish  to. 
Oldbam  v.  Broom.  88  Ohio  St.  58. 

If  one  sl^s  aa  surety  for  the  maker,  and  puts 
tbe  note  Into  tbe  maker^s  hands  to  procure  other 
aureties,  he  is  bound  by  representations  of  the 
maker  that  both  signers  are  principals,  so  that  one 
who  suCieequently  signs  aa  surety  for  the  makers 
will  be  regarded  as  a  surety  for  him  and  not  com- 
pelled to  contribute  in  case  the  first  surety  pays 
the  note.    Bobbitt  v.  Sbryer,  70  Ind.  613. 

So  It  has  been  held  that  the  fact  that  the  first 
•surety  alirned  on  the  express  agreement  that  the 
others  should  be  procured  as  co-snreties,  will  not 
prevent  them  from  limiting  their  liability  by  sign- 
ing 88  surety  for  him.    Adams  v.  Flanagan,  86  Vt. 

Hot  in  Crouse  v.  Wagner,  41  Ohio  St  470,  where 
the  flnt  surety  delivered  the  note  to  the  maker 
with  the  express  stipulation  that  his  liability 
aboald  be  that  of  oo-surety,  and  the  subsequent 
signers  had  been  the  sole  sureties  on  a  prior  note 
which  the  new  one  was  given  to  renew.  It  was  held 
that  tbe  mere  fact  that  they  stipulated  to  become 
sureties  for  the  first  surety  was  unavailing. 

In  New  Hampshire  it  Is  said  that  one  who  signs 
«  note  as  surety  but  without  adding  the  word 
**  surety  ^  to  his  name,  and  leaves  it  m  the  hands 
cf  the  principal,  does  not  thereby  make  the  prln- 
•dpal  his  agent  to  request  others  to  sign  aa  sureties 
for  him  88  prIncipaL  %7hitehouse  v.  Hanson,  4Z  N. 
H.1. 


Bignina  at  request  of  surety. 

In  Turner  v.  Davies,  2  Bsp.  478,  It  Is  said  that  in 
case  one  becomes  a  surety  at  the  request  of  another 
surety,  the  latter  cannot  compel  him  to  contribute 
towards  the  payment  of  the  debt.  But  In  that  case 
the  first  surety  had  taken  Indemnity  from  the 
principal  for  the  debt  which  would  In  all  proba- 
bility have  exonerated  the  other  from  contribu- 
tion without  reliance  on  the  former  ground. 

The  doctrine  of  that  case  has  been  followed  to 
some  extent,  however,  and  it  has  been  held  that  tf 
one  becomes  a  surety  at  the  request  of  his  co- 
surety, he  Is  not  liable  to  contribute  to  bim.  Byers 
V.  McClanahan,  0  Gill  ft  J.  266;  Taylor  v.  Savage,  12 
Mass.  102. 

So  if  two  persons  sign  the  same  obligation  aa 
sureties  for  a  third,  one  of  them  at  the  request  of 
the  principal,  and  the  other  at  the  request  of  the 
first  surety,  they  are  not  co-sureties  as  between 
themselves,  but  the  first  surety  stande  in  the  rela^ 
tion  of  princlpcU  to  the  aecond,  la  responsible  to 
him  for  whatever  he  may  be  compelled  to  pay,  and 
has  In  no  event  any  claim  againat  him  for  contri- 
bution.   Cutter  Y.  Emery,  87  N.  H.  607. 

But  if  the  second  aurety  signs  at  the  request  of 
the  principal,  the  mere  fact  that  the  request  of  the 
first  surety  was  coupled  with  It,  will  not  prevent 
the  first  surety  from  enforcing  contribution  from 
the  second.   Hendrlok  v.  Whittemore,  106  Maas.  28. 

And  one  who  becomes  bound  as  a  surety  at  the 
instance  and  for  the  benefit  of  a  oo-surety  who 
pays  the  whole  debt.  Is  not  liable  to  him  for  oon- 
tributlon.   Daniel  v.  Ballard,  2  Dana,  208. 

Other  courts  have  declined  to  follow  the  above 
cases  and  have  held  that  the  mere  fact  that  one 
surety  affixes  his  name  to  a  note  at  the  request  of 
a  prior  one,  will  not  relieve  him  from  oontrlbuHoa 
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fdgDature.  That  the  defendant  never  agreed 
to  become  a  surety  for  Williams  alone  appears 
conclusively  from  the  facts  found  by  the  court 
below.  The  three  other  parties  had  signed  the 
note,  and  assumed  the  whole  liability  incurred 
by  that  act,  without  bis  knowledge,  and  with- 
out any  expectation  on  their  part  that  he  was 
to  share  their  responsibility.  Although  be 
went  to  the  bank  at  Williams'  request,  yet  his 
undertaking  was  with  the  bank  alone,  and  not 
with  Williams  or  the  plaintiff.  He  did  not  as- 
sume the  same  degree  of  obligation  that  the 
plaintiff  had  assumed.  The  fallacy  of  the 
plaintiff's  claim  is  in  the  assumption  that  the 
defendant  had  agreed  to  become  a  surety  for 
the  debt'  of  Williams  only.  He  was  careful 
not  to  do  this.  In  other  words,  he  intended  to 
become,  and  did  in  fact  become,  a  surety  for  a 
surety,  an  undertaking^  by  no  means  rare  or  in- 
frequent in  commercial  dealings.  As  such  a 
suretv  be  is  not  liable  to  contribution.  "A 
supplemental  surety  for  all  the  prior  parties, 
including  the  principal  as  well  as  sureties,  has 
entered  into  a  still  different  engagement.  His 
liability  is  to  the  holder  in  case  of  the  default 
of  all  those  parties.    Like  a  guarantor,  he  is 


not  liable  to  contribute  to  the  other  auretieSp 
because  his  engagement  extends  to  their  re- 
sponsibility as  well  as  to  that  of  the  maker. 
As  between  himself  and  the  other  sureties  there 
is  no  mutuality,  and  if  he  is  subjected  bis  only 
remedy  is  indemnity.  A  co-surety  undertakes 
with  another  to  be  responsible  for  the  debt  or 
duty  of  a  third  person.  Their  obligation, 
though  several,  is  not  collateral,  but  is  for  the 
same  thing."  Moruon  v.  DrakeXey,  40  Conn. 
C»59.  16  Am.  Bep.  74.  The  plaintiff  claims,  as 
matter  of  law,  that  because  the  defendant 
signed  as  a  suretjr  he  therebv  became  surety 
for  the  actual  principal,  and  cannot  be  per- 
'  m  it  ted  either  to  contradict  this,  or  to  show  for 
whom  he  actually  did  become  surety.  This 
claim  cannot  be  sustained  without  establishing 
a  rule  liable  to  work  great  injustice.  The  con- 
tract of  suretyship  is  construed  strictly,  both 
at  law  and  in  equity,  and  the  liabilities  of  the 
surety  cannot  be  extended  by  implication  be- 
yond the  precise  terms  and  scope  of  his  en- 
gigement.  UiUted  States  v.  Pnce,  60  U.  8.  9 
ow.  91.18  L.  ed.  59;  Lockvoood  v.  Jonet,  7 
Conn.  4B6.  As  against  the  demand  for  contri- 
bution the  defendant  manifestly  has  the  same 


to  the  former  In  case  of  payment  of  the  note  by 
blm.    BaflTfroit  v.  Mullen,  82  Ind.  WH. 

The  mere  face  that  the  second  surety  Is  induced 
to  Bign  by  the  first,  will  not  prevent  a  suit  for  oon- 
trlhuUon.    Burnett  v.  Hillsaps,  60  Miss.  d88. 

The  fact  that  one  becomes  surety  at  the  request 
of  another  surety,  raises  no  obligation  against  the 
person  so  requestlngr,  to  sdve  the  other  harmless. 
HoKee  v.  CampbeU,  27  Mioh.  487. 

Be(iue8t  and  vromite  to  uve  hannUa». 

One  surety  is  not  liable  to  contribute  to  another, 
if  he  becomes  such  at  the  tatter's  request  and  upon 
bis  express  promise  for  indemnity.  Blake  v.  dole, 
22  Pick.  97. 

Where  a  surety  becomes  such  at  the  request  of  a 
prior  surety,  and  upon  the  latter's  express  agree- 
ment to  indemnify  him  against  loss,  the  former 
may  maintain  an  action  against  the  latter  to  oAm- 
pel  payment  of  all  that  he  is  compelled  to  pay  upon 
the  obligation.   Hayden  v.  Thrasher,  18  Fla.  79ft. 

One  surety  of  an  executor  who  procures  another 
to  be  bound  with  him  as  Joint  surety,  upon  his 
promise  to  save  him  harmless.  Is  liable  on  such 
promise.    Jones  v.  Letcher,  18  B.  Hon.  868. 

When  one  surety  becomes  such  at  the  request  of 
his  co-surety  and  upon  his  promise  that  he  will  be 
put  to  no  loss,  he  may  reoover  the  whole  of  what 
he  may  be  compelled  to  pay  of  his  co-surety. 
Apgar  y.  Hiler,  24  N.  J.  L.  816. 

In  Thomas  v.  Cook,  8  Barn.  &  a  728,  it  was  held 
that  a  promise  by  one  of  the  sureties  on  a  bond,  to 
save  another  harmless  if  he  would  sign  the  bond, 
was  not  within  the  Statute  of  Frauds,  and  that  the 
latter  could  maintain  an  action  on  the  promise  in 
case  he  was  compelled  to  pay  the  bond.  That  case 
was  much  shaken  by  the  subsequent  one  of  Green 
V.  Creaswell,  10  Ad.  &  Bl.  458,  but  since  the  still 
later  case  of  Grlpps  v.  Hartnoll,  82  L.  J.  Q.  B.  N.  8. 
881,  Thomas  v.  Cook  may  again  be  considered  as  of 
some  authority. 

In  this  country  the  doctrine  Is  generally  accepted 
that  where  a  person  Is  about  to  become  bound  in 
writing  to  and  for  the  default  of  a  third  person, 
and  he  procures  another  to  become  bound  with  him 
in  the  same  obligation  by  promising  to  indemnify 
bbn,  this  Is  an  original  promise  and  not  within  the 
Statute  of  Frauds.  Barry  v.  Ransom,  12  N.  T.  462; 
Apgar  V.  Hilar,  24  N.  J.  L.  81&. 
21L.a.  A. 


A  promise  to  indemnify  Is  not  within  the  Statute 
of  Frauds,  if  the  promisor  was  a  principal  in  rela- 
tion to  the  promisee.  Batson  v.  King,  4  Hurlst.  A; 
N.  789. 

A  promise  by  one  surety  to  indemnify  another  !m 
not  within  the  Statute  of  Frauds  requiring  writing 
in  case  of  a  contract  to  answer  for  the  debt,  de- 
fault, or  misdoing  of  another  upon  an  agreement 
not  to  be  performed  within  a  year  from  the  making 
thereof.    Blake  v.  Cole,  22  Pick.  97. 

Those  cases  must,  however,  be  distinguished  from 
those  in  which  the  promisor  Is  not  himself  bound 
for  the  debt  as  in  Perley  v.  Spring,  12  Mass.  297, 
where  it  was  held  that  a  promise  by  one  who  has 
received  property  from  a  debtor  in  prison,  to  in- 
demnify a  third  person  from  loss  if  he  will  become 
surety  on  the  debtor*s  bail  bond,  is  not  within  the 
Statute  of  Frauds. 

In  regard  to  that  class  of  cases  there  Is  more  or 
lees  conflict  in  the  authority,  but  they  are  not 
within  the  scope  of  this  note. 

LiaXHUty  Uiuxxrds  payes. 

The  liability  towards  the  payee  Is  the  same  as  that 
of  a  prlndpaL  Wright  v.  Garilnghouse,  27  Barb. 
474. 

A  supplemental  surety  for  all  prior  parties,  in* 
eluding  the  principal  as  well  as  surety.  Is  liable  to 
the  holder  in  case  of  default  of  all  those  parties. 
He  is  not  liable  to  contribute  to  the  other  surety^ 
and  if  he  is  subjected  his  remedy  Is  indemnity. 
Monson  v.  Drakeley,  40  Conn.  662, 10  Am.  Rep.  74. 

FUmedy  cioainat  other  partie»  on  the  paper. 

It  one  becomes  a  surety  merely  for  a  surety  and 
is  compelled  to  pay  the  debt,  he  has  no  claim  to 
contribution  from  other  parties  on  the  original 
paper.  Thus,  where  a  Judgment  went  against 
principal  and  sureties  on  the  bond,  and  one  of  the 
suretlee  appealed,  a  surety  on  bis  bond  could  not 
upon  paying  an  amount  thereunder  compel  con- 
tribution from  the  principal  or  sureties  on  the 
original  obligation.  £Inox  v.  Yallaudingham,  IE 
8medesftlL62B. 

Effect  of  reUaae» 

The  release  of  a  surety  for  aU  prior  parties  does 
not  affect  the  liability  of  a  prior  surety.  Slng«« 
Mfg.  Co.  V.  Bennett,  28  W.  Va.  17.  H.  P.  F. 
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right  to  bIiow  bis  relation  to  the  makers  of  tbe 
note  that  tbe  plaiotiff  bas.  Both  principle  and 
precedent  sanction  this  rigbt.  Exercising  tbis 
privilege,  the  defendant  has  conclusively  proved 
that  be  signed  the  note  with  the  express  un- 
derstanding and  agreement  with  tbe  payee  and 
bolder  that  he  was  t»  be  a  surety  for  all  whose 
signatures  preceded  his  own,  and  thereupon 
the  court  below  held,  properly  as  we  think, 
that  as  to  him,  and  for  tbe  purposes  of  obtain- 
ing contribution  from  him,  tbe  plaintiff  is  to 
be  treated  as  a  principal,  as  he  appears  to  be 
on  the  note  itself. 

But  it  is  suggested  that  the  plaintiif  bad  not 
asked  or  procured  the  defendant  or  contracted 
with  him  to  become  his  surety,  and  had  no 
knowledge  that  be  was  to  sign  as  a  surety  for 
him  and  tbe  other  signers  of  tbe  note,  and.  that 
therefore,  if  tbe  defendant  did  so,  he  voluntar- 
ily assumed  all  the  responribilitles  that  the 
IMaintiff  had  assumed  as  surety  for  Williams 
atone.  Is  tbis  position  tenable?  Can  the 
ri^bt  of  the  defendant  to  agree  with  the  payee 
of  tbe  note  to  become  a  surety  for  all  the  other 
signers  of  the  note,  and  without  their  knowledge 
or  consent,  be  questioned?  We  know  of  no 
principle  of  law  that  prevents  a  person  from 
obligating  himself  to  pay  the  debt  or  to  be- 
come responsible  for  the  obligation  of  another 
if  be  so  derires.  K  he  sufTers  loss  thereby  be 
may  be  without  leeal  redress,  but  his  right  to 
make  such  an  agreement  must  be  conceded. 
The  defendant  in  this  case  was  evidently  not 
willing  to  become  a  surety  for  .Williams  alone, 
but  was  ready  to  become  a  surety  for  all.  80 
long  as  he  did  not  therebjr  chance  tbe  obliea- 
tions,  increase  the  liabilities,  or  interfere  with 
the  rights  of  the  other  signers,  we  are  unable 
to  see  now,  by  agredne  with  the  payee  to  be- 
come a  surety  for  the  fulfilment  of  their  obli- 
gations, he  in  any  manner  became  obligated  to 
share  vrith  them  or  either  of  them  the  burdens 
of  a  contract  which  existed  prior  to  and  inde- 
pendent of  his  undertaking.  But  the  plaintiff 
-says  that,  if  the  defendant  had  been  obli/i^ed  to 
pay  this  note,  he  could  not  have  compelled 
-contribution  from  the  plaintiff  unless  he  is 
held  to  be  a  co-surety  with  him  for  Williams. 
Tbis  is  doubtless  true,  and  forcibly  illustrates 
the  Justice  and  equity  of  the  defendant's  posi- 
tion. He  is  not  claiming,  but  resisting,  con- 
tribution. Tbe  fact  that  he  could  not  compel 
tbe  plaintiff  to  contribute  does  not  give  the 
plaintiff  the  right  to  compel  contrilnition  from 
mm.  The  law  covering  the  exact  position  of 
tbe  parties  in  this  case  is  well  stated  as  follows: 
"If  the  sureties  are  not  bound  for  the  same 
thing,  or  do  not  occupy  towards  each  other  the 
same  relative  positions,  then  one  of  these  re- 
sults may  follow:  (1)  The  surety  paying  the 
debt  may  have  no  rigbt  to  contribution;  (2)  a 
surety  first  in  point  of  time  may  have  no  rem- 
•edy  against  one  who  is  subsequent;  (8)  or  a 
subsequent  surety  may  have  no  remedy  against 
tbe  first."    Bispham,  Eq.  808. 

An  application  of  this  doctrine  in  a  case 
•closely  analogous  to  this  Is  found  in  Harris  v. 
Warner,  18  Wend.  402.  In  giving  the  opinion 
of  the  court.  Nelson,  J.,  said:  '*Here  the  de- 
fendant is  resisting  a  claim  a^inst  him  founded 
upon  the  position  that  he  is  a  co-surety  with 
tbe  plaintijff  and  bound  to  contribute.  Now, 
upon  the  principles  of  the  above  case  [  Warner 
-21UR.A. 


V.  Priee,  8  Wend,  897],  the  plaintiff  must  show 
positively  or  by  legal  intendment  that  the  de- 
fendant has  placed  himself  in  that  relation  to 
him.  The  defendant  had  a  rigbt  to  qualify 
his  contract  as  he  pleased,  consistently  with 
the  rules  of  law.  He  refused  to  sien  as  co- 
surety with  tbe  other  sureties,  and  did  sign  as 
surety  for  tiie  whole,  in  which  there  is  certaiDly 
nothmi;  unlawful.  They  bad  the  benefit  of 
his  name,  and  it  did  the  other  sureties  no  harm. 
I  admit  that,  had  the  money  been  collected 
from  the  defendant,  he  could  not  have  recov* 
ered  from  the  other  sureties  or  principals,  un- 
less he  could  have  shown  what  was  required  in 
Warner  y.  Pries,  and  what  we  now  require  as 
to  him  here, — a  contract  to  stand  in  the  rela- 
tion charged.  He  is  not  a  co-surety  as  bet  ween 
himself  and  the  other  sureties  so  as  to  enable 
them  or  either  of  them  to  obtain  contribution.*' 
In  Fa/ul  v.  Berry,  78  HI.  168,  the  court  held 
*'tbat  as  between  the  makers  there  arises  do 
presumption  from  tbe  note  or  the  judgment 
that  the  first  signer,  or  any  other  number  leas 
than  the  whole,  is  or  are  to  be  treated  as  prin- 
cipal or  principals  and  the  others  as  co-sureties, 
but  it  rests  in  evidence  to  be  introduced  aliunds 
the  note  and  Judgment,  to  determine  what  re- 
lation they  sustain  towsrds  each  other;  that 
the  burden  is  upon  the  plaintiff  to  prove  that 
he  is  surety,  not  only  as  between  himself  and 
another  whom  he  claims  to  be  principal,  but 
also  as  between  himself  and  another  be  claims 
to  be  a  co-surety."  The  right  of  the  defendant 
to  sign  this  note  as  he  did,  without  thereby 
rendering  himself  liable  to  contribution  at  tins 
suit  of  the  plaintiff,  is  supported  by  many  au^ 
thorities.  On  account  of  the  practical  impor- 
tance of  this  question,  which  we  have  not  had 
occasion  to  pass  upon  directly  before,  we  will 
refer  briefly  to  a  few  of  tbe  leading  cases  on 
tbis  subject. 

In  Crayihorne  t.  Bmnhurne,  14  Vcs.  Jr.  180, 
an  early  and  oft-quoted  case,  it  appeared,  as 
in  tbis  case,  that  the  undertaking  of  the  last 
surety  was  without  the  knowledge  or  privity 
of  the  former  sureties,  and  that  tbe  money  on 
their  contract  could  not  be  obtained  without 
the  additional  signature  of  a  surety;  yet  the 
court  held  that  there  was  no  duty  01  contribu- 
tion among  the  two  classes  of  sureties.  Again, 
in  8ayle»  v.  Sime,  78  N.  Y.  552,  a  case  almost 
identical  with  tbis,  it  appeared  that  a  Joint  and 
several  promissory  note  executed  by  B  and 
the  plaintiff  was  indorsed  by  the  defendant, 
and  then  negotiated.  Subsequently,  at  the 
request  of  tbe  maker,  and  without  knowledge 
that  the  plaintiff  was  surety  for  B,  the  de- 
fendant signed  the  note  as  maker,  adding  to 
his  signature  the  word  **8urety."  Tbe  plsin- 
tiff  paid  tbe  note,  and  brought  this  action  for 
contribution,  claiming  that  the  parties  were  in 
fact  CO  sureties  for  B.  The  court  held  that  it 
appeared,  both  by  the  circumstances  and  by 
tbe  words  of  the  contrsct,  that  the  defendant 
intended  to  limit  bis  liability  to  that  of  surety 
for  both  the  other  makers,  and  that  the  action 
for  contribution  could  not  be  maintained.  lu 
giving  the  opinion  of  the  court.  Church,  Ch, 
J.,  held  that  the  word  "Surety,"  when  thus 
added  to  a  signature,  should  be  construed  the 
same  as  if  the  words  "Surety  for  the  above 
names"  had  been  employed.  In  Oldham  v. 
Broom,  28  Ohio  St.  58,  the  court  says:  "Where 


204 


CONITBOTICUT  SUPREME  COUBT  OF  ErROBS. 


Pee., 


tbere  Is  no  understanding  with  prior  parties, 
end  nothing  in  the  form  of  the  contract  to 
prevent,  and  no  fraud  on  the  rights  of  the  first 
sitrnor,  we  think  it  is  clear  that  another  who 
afterwards  signs  as  an  accommodation  party 
may  stipulate  as  to  the  terms  of  his  liability. 
In  Sherman  v.  Black,  49  Yt.  198,  the  defend- 
ant signed  a  note  with  L.,  who  appeared  on 
the  face  of  it  to  be  a  principal,  but  was  in  fact 
a  surety  for  the  defendant.  In  order  to  get 
the  note  discounted  L.  took  it  to  the  plaintiff, 
and  asked  bim  "if  he  would  sign  it  with  him 
and  the  defendant,"  and  the  plaintiff  signed 
it,  adding  to  his  signature  the  word  "Surety," 
■upposicg  from  the  manner  in  which  he  was 
asked  to  sign  it  and  from  its  appearance  that 
he  was  signing  as  a  surety  for  both  L.  and  the 
dcfeudant,  and  regarding  them  as  principals. 
In  an  action  for  contribution  the  court  held 
that  the  plaintiff  was  surety  for,  and  not  co- 
surety with,  the  defendant.  The  court,  in 
giving  the  opinion,  cited  the  following  lan- 
guage of  Redfleld,  Ch.  J,,  in  Keith  v.  Otjodtoin, 
81  Vi.  268:  "When  there  is  anything  in  the 
form  gf  the  contract  or  the  nature  of  the  trans- 
action to  show  that  tbe  subsequent  sureties 
did  not  expect  to  be  holden  jbs  co-sureties  for 
all  tbe  former  signers,  they  are  entitled  to  full 
indemnity  from  each  of  the  others  or  all  joint- 
ly." In  Roherteon  v.  Deatherage,  82  111.  611, 
the  court  held  "that  where  a  party  signs  a 
note  as  security  for  one  who  is  himself  only  a 
surely  for  tbe  principal  maker,  he  is  not  liable 
in  a  suit  for  contribution  bythe  one  for  whom 
he  signed  as  surety.  .  .  .  Be  did  not  directly 
or  indirectly  agree  with  the  others  that  he 
would  become  a  co-surety,  nor  did  he  do  any- 
thing from  which  it  could  be  reasonably  in- 
ferred that  he  so  intended."  See  also  Ke^th  v. 
Ooodwin,  81  Vt.  276;  Adams  v.  Flanagan,  86 
Vt.  400;  Boweer  v.  BendeU,  81  Ind.  134;  BobHtt 
▼.  8h)^er,  70  Ind.  617;  Melme  v.  Werdehof,  14 
Wis.  21;  WiUiame  v.  Glenn,  92  N.  C.  268;  Jfe- 
If  than  V.  Oeiger,  78  Mo.  149. 

We  might  multiply  citations  in  the  same 
line,  but  we  think  we  have  cited  enough  to 
show  clearly  the  law  controlling  this  case,  and 
to  abundantly  iustify  tbe  Judgment  of  the 
court  below  in  holding  that  the  defendant  is 
not  liable  for  contribution  in  this  action. 

Perhaps,  before  closing,  we  should  notice 
the  claim  made  in  the  plaintiff's  brief  as  to  tbe 
effect  of  the  judgment  obtained  by  (he  bank 
against  all  tbe  sieners  of  tbe  note,  including 
tbe  defendant.  It  is  urged  that  the  defendant 
is  by  that  judgment  concluded  from  showing 
in  this  action  the  actual  relation  he  sustained 
to  tbe  plaintiff  as  a  signer  of  the  note  in  ques- 
tion. We  do  not  so  understand  the  legal  ef- 
fect of  that  judgment.  A  judgment  against 
co-defendants  creates  no  liability  between  them 
if  none  before  existed.  "Parties  to  a  judg 
ment  are  not  bound  by  it,  in  a  subsequent  con 
troversy  between  each  other,  unless  they  were 
adversary  paities  in  the  original  action.  If  A. 
recovers  judgment  against  B.  and  C.  upon  a 
contract,  which  judgment  is  paid  by  B  ,  the 
liability  of  C.  to  fi.  in  a  subsequent  action  for 
contribution  is  still  an  open  question,  because 
as  to  it  no  issue  was  made  or  tried  in  the  for- 
mer suit.  As  between  the  several  defendants 
therein  a  joint  judgment  establishes  nothing: 
but  their  joint  liabihty  to  the  plaintiff.    Which 
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of  the  defendant  should  pay  the  entire  debt, 
or  what  proportion  each  should  pay  in  case . 
each  is  partly  liable,  is  still  unadjadicated.** 
Freeman,  Judgm.  §  28. 

Ther$  i$  no  error  in  ihs  judgment  appealed 
from» 

Fena  and  Robinson,  J  J,,  concurred. 

Carpentery  J,,  dissenting: 

There  are  certain  fundamental  legal  princi- 
ples applicable  to  this  case,  concerning  which 
we  are  all  agreed:  First.  That  the  right  U> 
contribution  does  not  depend  upon  a  contract 
between  the  parties,  but  results  from  the  equi- 
table principle  that,  where  two  or  more  persona 
sustain  the  same  relation  to  a  debt  or  obliga- 
tion, no  one  of  them,  as  between  themselves 
shall  be  compelled  to  bear  the  whole  burden 
but  all  may  be  required  to  contribute  equally. 
Equality  is  equity.  Second.  That  the  relation 
of  principal  and  surety  is  founded  in  a  con- 
tract, express  or  implied.  That  relation  never 
results  from  mere  operation  of  law,  but  is  the 
result  of  an  express  contract  between  the  par- 
ties, or  a  contract  which  may  fairly  be  implied 
from  the  position  in  which  the  parties  have 
intentionally  placed  themselves.  A  right  io 
contribution  necMsarily  results  from  the  firsts 
and  a  right  to  full  indemnity  from  the  second. 
There  are  certain  facts,  also,  concerning  which 
there  is  no  dispute:  That,  as  between  the 
four  makers  of  the  note,  Williams  was  the 
only  principal,  and  that  each  one  of  the  other 
three  was  a  surety  for  him;  that  all  signed  the 
note  before  it  became  operative  bv  the  pay- 
ment of  the  money  to  Williams;  and  that  Wil- 
liams obtained  a  discbarge  in  bankruptcy*, 
after  which  a  joint  judgment  was  rendered  m 
favor  of  tbe  payee  against  the  three  sureties, 
which  judgment  was  paid  by  the  plaintiff  and 
Rood.  From  these  premises  of  law  and  fact, 
the  conclusion  is  inevitable  that  the  plaintiff 
and  defendant  were  co-sareties,  and  that  the 
plaintiff  is  entitled  to  contribution,  unless  the 
circumstances  now  to  be  alluded  to  compel  us 
to  a  different  conclusion. 

It  is  said  that  Williams  and  the  bank  each 
asked  the  defendant  to  sign  as  surety  for  Bulke- 
ley  and  Rood  as  well  as  for  Williams,  and  the 
fact  is  emphasized  that  he  did  not  become  a 
surety  for  Williams  alone.  Be  it  so.  Thia 
concession,  however,  does  not  aid  the  defense. 
The  fact  still  remains  that  he  was  surety  for 
tbe  principal  debtor,  and  none  the  less  so  for 
his  being,  in  some  sense,  a  surety  for  Bulkelev 
and  Ro^.  Such  a  suretyship,  if  any  ezistea, 
could  in  no  wise  affect  the  suretyship  for 
Williams.  But  the  defendant  was  not  a  surety 
for  Bulkeley.  I  am  aware  that  the  court  be- 
low says:  '*The  court  also  finds,  from  all  the 
evidence  in  the  case,  the  relation  between  the 
plaintiff  and  defendant  to  be  that  of  principal 
and  surety."  I  regard  that  as  a  conclusion  of 
law,  for  the  conceded  facts  abundantly  show 
that  it  was  legally  impossible  for  him  to  have 
been  a  surety  for  Bulkeley  in  tbe  same  sense 
that  he  was  surety  for  Williams.  Bulkeley 
never  requested  the  defendant  to  become  a 
surety  for  him,  and  nothing  occurred  between 
tbe  parties  from  which  a  contract  of  surety- 
ship can  be  implied.  No  reason  existed  for 
such  a  contract.    It  would  have  added  nothing 
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to  the  security  of  the  bank,  and  would  have 
been  of  no  advantage  to  either  the  plaintiff  or 
defendant.  The  request  by  Williams  and  the 
bank  that  the  defeudant  should  sign  the  note 
at  surety  for  Bulkeley  is  a  strange  one.  It  is 
impossible  to  see  that  a  compliance  with  that 
request  would  have  been  of  the  slightest  ben- 
efit to  anyone.  But,  be  that  as  it  may,  it  is 
ceitain  that  it  did  not  establish,  nor  tend  to 
establish,  between  these  parties,  the  relation  of 
principal  and  surety.  Nor  is  the  defendant's 
intention  to  sign  as  such  surety  of  any  ac- 
count The  relation  of  principal  and  surety 
could  not  spring  from  the  secret  intention  of 
one  of  the  parties.  Neither  is  the  word 
••Surety,"  prefixed  to  the  name  of  the  defend- 
ant, of  any  avail  to  show  that  he  was  surety 
for  another  surety.  Full  effect  is  given  to 
that  word  when  it  is  shown  that  he  was  surety 
for  Williams.  But  there  is  a  sense  in  which 
the  defendant  might  have  become  a  surety  for 
Bulkeley  without  his  knowledge,  and  that  is 
by  a  guaranty.  A  guaranty  is  not  the  con- 
tract expressed  in  the  note,  but  is  collateral  to 
it.  Such  a  contract  the  defendant  was  not 
asked  to  sign.  He  was  asked  to  sign  the  note, 
and  he  signed  it.    He   thereby  assumed    a 

C-imary  and  absolute  liability,  and  not  a  col- 
teral  and  contingent  one.  Tbe  suit  on  the 
note  was  against  the  three  sureties  as  makers, 
and  resulted  in  a  Joint  judgment  against  them. 
That  conclusively  fixes  the  defendant's  liabil- 
itv  as  a  Joint  obligor  with  Bulkeley  and  Rood. 
Tlie  legal  result  of  the  transaction  was  a  prom- 
isaorr  note  signed  by  one  principal  and  three 
sureties.  As  between  the  back  and  those  who 
signed  the  note,  all  were  makers  and  Jointly 
liable.  As  between  the  makers  themselves, 
Williams  alone  was  principal,  and  the  other 
Uiree  were  co-sureties.  Monwn  v.  Drakeley, 
40  Conn.  552,  16  Am.  Rep.  74. 

The  only  ground  on  which  the  defense  rests 
is  that  House  not  only  became  a  surety  for 
Williams,  but  also,  at  the  same  time  and  by 
the  same  act,  became  a  surety  for  Bulkeley, — 
that  is,  a  surety  for  a  surety.  That  such  a  re- 
lation may  legally  exist  is  not  denied,  but  that 
Bulkeley  and  House  ever  entered  into  such  a 
relation  is  denied;  and  the  bank  and  Williams 
had  no  authority  to  place  Bulkeley  in  that 
poeitioD.    Let  us  test  the  soundness  of  this 


defense.  If  the  relation  of  principal  and  surety 
exists  between  these  parties,  then  House  is  a 
surety  as  to  Bulkeley.  and  Bulkeley  is  a  prin- 
cipal as  to  House.  Certain  legal  consequences 
necessarily  follow  from  this  relation,  and 
among  them  is  this:  if  the  surety  pays  tbe  debt 
he  is  entitled  to  indemnity  from  the  principal. 
Now,  it  is  conceded  that  if  House  bad  paid 
this  debt,  as  he  might  have  been  compelled  to 
do,  he  would  have  had  no  claim  against  Bulke- 
ley. That  seems  to  amount  to  a  legal  demon- 
stration that  the  relation  does  not  exist.  The 
defense  then  is  driven  to  assume  this  position, 
—that  House  is  a  surety  for  Bulkeley,  but 
Bulkeley  is  not  a  principal;  in  other  words, 
one  hall  of  the  relauon  of  principal  and  surety 
exists,  and  that  is  sufQcient  as  a  defense  to 
this  action,  but  the  other  half  does  not  exist, 
and  therefore  House,  had  he  paid  tbe  debt, 
would  not  have  been  entitled  to  indemnity 
from  Bulkeley.  But  that  cannot  be  so.  If 
the  relation  exists  as  to  one  it  exists  as  to  both, 
and  the  right  to  indemnity  necessarily  follows. 
There  is  no  middle  ground. 

One  thought  more.  Here  is  a  Judgment 
against  Bulkeley  and  House.  Houpe  is  equal- 
ly liable  with  Bulkeley;  but  Bulkeley  has 
paid  the  whole.  He  is  therefore  entitled  to 
contribution  unless  it  can  be  shown  that,  as 
between  themselves,  it  was  Bulkeley 's  duty  to 
pay  tbe  whole.  No  such  duty  has  been  shown. 
Therefore  the  defendant,  as  a  Joint  debtor,  is 
liable  to  contribution.  I  am  not  unmindful 
of  tbe  fact  that  there  are  cases  which  appa- 
rently give  some  support  to  the  position  of 
tbe  majority.  One  of  them,  and  perhaps  the 
strongest,  is  8ayUs  v.  Sims,  78  N.  Y.  552,  I 
will  not  notice  these  cases  at  length,  but  will 
say  generally  that  they  are  not  binding  in  this 
Jurisdiction.  They  are  only  valuable  as  the 
reasoning  by  which  they  are  supported  com- 
mends itself  to  our  Judgment.  Most  of  them 
obviously  are  not  well  considered.  They  are 
inconsistent  with  the  general  principles  ap- 
plicable to  the  subject,  are  in  confitct  with  the 
decided  weight  of  authority,  and  have  little 
or  no  foundation  in  principle.  It  seems  clear 
to  me  that  the  court  below  erred,  and  that  in- 
justice was  thereby  done  to  the  plaintiff. 

>Torraiice«  J.,  concurred. 
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!•  Bnmtii^gpnMa  around  stacks  of  hay 
to  provent  their   destraetion    by   a 


prairie  lire  is  not  neffllgence.  If  done  at  a  suit- 
able time  and  place  with  due  dlll^renoe  to  prevent 
the  fire  from  spreadiuff  tothe  property  of  others. 
2.  Whether  or  not  a  person  fkils  to  ex- 
ercise reasonable  pmdence  by  ne- 
glecthxg  to  bum  the  ^pntMB  around  a 
hay*8tack  to  protect  It  from  an  approaohlnff 
prairie  fire  which  he  sees  twenty-four  hours  be- 


N oimr-IAaMHty  for  Betting  ifreB  which  spread  to 
property  of  others. 
At  common  law  the  responsibility  of  one  making 
use  of  Hre  was  yery  greet.  It  was  treated  the  same 
as  any  other  dangerous  element  and  the  one  bring- 
ing it  upon  his  property  was  compelled  at  his  peril 
to  keep  it  theie» 
21L.  RA. 


If  my  fire  by  misfortune  burns  the  goods  of  an- 
other man,  he  shall  have  an  action  upon  the  case 
against  me.   Vin.  Abr.  Action  B,  citing  2  Hen. 

rv.  pi.  18. 

And  the  same  is  true  if  the  fire  is  started  by  a 
candle  dropped  by  a  servant  or  by  a  guest:  but 
not  by  a  stranger  who  enters  my  house  against 


See  also  23  L.  R.  A.  513;  40  L.  R.   A.  457;  47  L.  R.  A.  64G. 
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fore  It  reaches  his  staok.  Is  a  questloD  for  the 
jury. 
8.  I«aek  of  reaoonable  pmdence  In  fUl« 
ftngr  to  bom  the  ^pntMB  aroiind  one's 
stack  of  hay  In  order  to  protect  it  from  a 
prairie  fire  started  by  another  person  may  con- 
stitute such  Deffligence  as  to  prevent  his  reouv- 
ery  of  damages  for  the  burning  of  the  stack,  if 
he  paw  the  fire  and  danger  in  time  to  protect  his 
property  a^rainst  H^ 

(May  28, 1893.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Circuit  Court  for  Fond  du  Lac 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  value  of 
hay  belonging  to  plainiifTand  alleged  to  have 
been  destroyed  by  fire  negligently  set  out  by 
defendants.    Reversed. 

Statement  by  Winslow,  J.: 

Action  to  recover  the  value  of  hay  and  grass 
destroyed  by  fire.  A  sufficient  statement  of  the 
facts  is  as  follows:  Horicon  marsh  covers  an 
area  of  about  fifteen  miles  in  length  by  three 
miles  in  width,  in  Dodge  county,  and^is  used 
only  for  the  raising  of  hay.  The  season  of 
1891  being  dry,  a  number  of  farmers  in  the  vi- 
cinity leased  portions  of  the  marsh  for  the  pur- 
pose of  cutting  the  hay  thereon.  The  plaintiff 
leased  somethiog  over  sixty  acres  for  this  pur- 
pose, and  cut  the  hay,  and  stacked  it,  thereon, 
to  the  amount  of  about  forty  tons.    The  de- 


i  fendants.  Brooks,  Fairbanks,  and  Odekirk, 
also  severally  leased  tracts  of  land  upon  the 
manih,  and  cut  and  stacked  hay  thereon.  The 
defendants'  stacks  were  in  close  proximity  to 
each  other,  and  were  about  a  mile  south  of 
plaintiff's  stacks.  The  defendants  were  not 
jointly  Interested  in  the  hay,  but  each  cut  and 
stacked  bis  own  hay.  The  plaintiff's  stacks 
were  destroyed  on  Saturday,  fc>eptember  26, 
1891,  by  a  prairie  fire  which  swept  Over  the 
marsh  from  the  south.  The  evidence  shows 
that  there  had  been  fires  on  the  marsh  for  some 
days  before  the  last-mentioned  date,  though  at 
some  distance  from  the  stacks  of  all  the  parties. 
On  Thursday  of  the  same  week  the  defendants, 
Brooks,  Fairbanks,  aod  Odekirk,  each  mowed 
a  large  belt  of  grass  around  their  respective 
stacks,  and  at  night  they  proceeded  to  burn  a 
wide  belt  of  stubble  and  grass  arouud  each 
stack,  for  the  purpose  of  protecting  them 
against  the  fires  which  they  could  see  at  some 
distance  to  the  south.  They  seemed  to  have 
helped  each  other  at  this  work,  and  had  a  num- 
ber of  men  and  boys  to  assist  with  water,  upd 
wet  bogs,  etc.,  to  fight  the  fire,  and  keep  it 
within  bounds.  They  commenced  with 
Brooks'  stacks,  then  look  Fairbanks'  and  lastly 
Odekirk's.  Before  commencing  at  Odekirk 's 
stacks.  Brooks  was  obliged  to  leave,  and  did 
not  participate  personally  in  the  Odekirk  fire. 
There  was  some  evidence  of  admissions  made 
by  Brooks  to  the  effect  that  there  was  an  agree- 
ment among   defendants  to  burn  around  all 


my  will.  Vin.  Abr.  Action  B,  citing  2  Hen.  IV, 
pi.  18. 

The  case  cited  from  2  Hen.  lY.  is  translated  in  a 
footnote  to  Althorf  v.  Wolfe,  22  N.  Y.  866. 

And  I  am  liable  if  the  fire  breaks  out  suddenly 
without  my  knowledge.  Vin.  Abr.  Actiiin  B,  oit- 
inff  42  Assize,  9. 

And  the  same  law  is  laid  down  and  the  same 
cases  are  cited  in  RoUe,  Abr.  title,  Actiim  on  the 
Cose  B,  subtit.  jPYre,  and  is  mentioned  in  Bacon, 
Abr.  title.  Action  on  the  Case  F. 

So  it  was  held  that  if  one  at  the  door  of  his  bouse 
shoots  at  a  fowl  and  by  mischance  sets  fire  to  bis 
own  house,  which  spreads  to  the  house  of  his 
neighbor,  an  action  will  lie  against  him.  Anony- 
mous, Cro.  Eilz.  10,  pi.  6. 

So  if  my  friend  come  to  lie  in  my  house  andset  my 
neigh  bor*8  house  on  fire,  the  action  iieth  against 
me.   Crogate  v.  Morris,  Brownl.  197. 

And  the  rule  is  the  same  when  the  fire  is  started 
In  the  field  and  not  in  the  house.  Tubervil  y. 
Stamp,  1  Saik.  18, 1  Ld.  Baym.  264, 12  Mod.  VSZ,  Where 
it  is  said  that  a  man  must,  at  his  peril,  take  care 
that  his  fire  does  not,  through  his  negligence,  in- 
jure his  neighbor:  if  he  kindles  it  at  a  proper  time 
aod  place  and  the  violence  of  the  wind  carries  it 
into  his  neighbor's  ground  and  prejudices  him, 
this  is  fit  to  be  given  in  evidence.  Holt,  d,  Garth. 
425,  Comb.  458.  Where  it  is  said  that  to  establish 
liability  there  ought  to  appear  a  special  neglect 
in  the  party  that  made  the  fire.  Skin.  681,  Coroyn, 
82.  Where  it  is  said  that  negligence  was  found  in 
that  case. 

But  the  action  does  not  seem  to  have  met  with 
much  favor  because  in  the  case  of  Smith  v.  Bramps- 
ton,  2  Balk.  641,  where  there  was  a  verdict  for  de- 
fendant, a  new  trial  was  denied  although  doubt- 
ful evidence  had  been  given  at  the  trial,  on  the 
ground  that  it  was  a  hard  action.  &  C.  Smith  v. 
Crompton,  5  Mod.  88;  Smith  v.  Frampton,  1  Ld. 
Rayni.  6& 

s^l  U  R  A. 


The  statutory  limitation  of  liahiHty. 

The  recognized  hardship  of  such  a  severe  rule 
led  the  legislature  to  int'Crpose. 

By  statute  6  Ann.  81,  it  is  provided  that  no  action 
shall  be  maintained  against  any  person  in  whose 
house  or  chamber  any  fire  shall  accidentally  be- 
gin, or  any  recompense  be  made  by  him  for  any 
damage  occasioned  thereby. 

And  this  has  been  extended  by  12  Geo.  TIT.  chap. 
78,  and  14  Geo.  UI.  chap.  78,  to  fires  which  origi- 
nate  in  a  **8table,  bam,  or  other  building.**  or  oq 
the  estate. 

Whether  or  not  the  statute  extended  to  cases  of 
negligence  was  for  a  long  time  a  disputed  ques- 
tion. See  Canterbury  v.  Ueg.  12  L.  J.  Ch.  284, 1 
PhiJ.  Ch.  806. 

But  it  was  finally  SAttled  that  the  statute  does 
not  extend  its  protection  to  fires  which  are  neg- 
ligently or  knowingly  kindled.  FiUiter  v.  Phip- 
pard,  11 Q.  B.  8:7. 

The  statute  of  Ann.  is  part  of  the  common  law 
of  New  York.   Lansing  v.  Stone,  87  Barb.  15. 

And  has  been  held  to  be  part  of  the  common 
law  generally.  Spauldiog  v.  Chicago  &  N.  W.  B. 
Co.  80  Wis.  110, 11  Am.  Rep.  6501 

Negiioence  or  mieconduct  essential  to  llaJtHUy. 

There  is  no  question  now  but  that  negligence 
will  create  liability.  Hanlon  v.  Ingram,  1  Iowa, 
106:  Gould  v.  Northern  Pao.  11.  Co.  (Minn.)  July  16« 
ISflS;  Simons  v.  Monier,  29  Barb.  422. 

A  man  who  sets  and  keeps  a  fire  on  his  land 
negligently  is  liable  for  injury  done  by  its  direct 
communication  to  his  neighbor*  s  land,  whether 
through  the  air  or  along  the  ground,  and  whether 
or  not  he  might  reasonably  have  anticipated  the 
particular  manner  in  which  it  was  communicated. 
Higglns  V.  Dewey,  107  Mass.  494, 9  Am.  Rep.  63. 

Ant:  it  seems  also  to  be  universally  recognised, 
in  the  absence  of  a  statute  to  the  oontrary,  that 
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their  slocks,  thus  making  it  a  joint  enterprise. 
The  bur  Ding  was  successfully  accomplished, 
aud  all  the  men,  except  Odekirk  and  his  hired 
man,  left  the  grounds  at  about  3  A.M.  Fridav, 
the  fires  being  apparently  entirely  out.  At 
about  7  A.  M.  Friday,  Odekirk  discovered 
some  fire  smouldering  in  the  peat  south  of  his 
stack.  He  fought  it  all  day  Friday,  with  the 
aid  of  two  men,  and  at  8  o'clock  Friday  even- 
ing went  home,  supposing  that  the  fire  was  en- 
tirely out.  During  this  day  the  wind  was  in 
the  northwest,  and  the  fire  consequently  worked 
to  the  south,  away  from  plaintiff's  stacks.  1'he 
plaintiff  testifies  that  he  saw  this  fire  spreading 
from  Odekirk's  stack  on  Friday.  He  went  to 
his  stacks  at  about  10  o'clock  A.  M.  He  was 
informed  in  the  morning  that  there  was  a  fire 
down  around  Odekirk's  stack,  and  that  it  had 
got  into  the  peat  He  thought  there  was  dan- 
ger,  and  he  thought  he  would  get  his  hay  out  on 
that  account.  He  did  not  attempt  to  bum  or 
mow  around  his  stacks,  but  with  several  men 
and  teams  proceeded  to  haul  his  hay  away. 
On  Saturday  the  wind  had  shifted  to  the  south- 
east, and  a  fire  was  seen  approaching  from  the 
south,  which  destroyed  plaintiff's  stacks  at 
about  2  o'clock  P.  M.  Plaintiff  had  removed 
several  loads  on  Saturday  morning,  but  had 
not  attempted  to  burn  around  the  stacks,  or 
take  any  other  means  of  prevention,  except  to 
attempt  to  plow  a  single  furrow.  There  was 
some  evidence  on  the  part  of  the  defense  that 


the  fire  which  destroyed  plaintilTs  stacks  was 
an  independent  fire,  not  starting  from  any  of 
the  fires  kindled  by  them.  At  the  close  of 
plaintiff's  evidence  a  motion  for  nonsuit  was 
made  and  overruled.  A  special  verdict  was 
called  for,  which,  with  the  answers  of  the  jury, 
is  as  follows:  "First  question:  Was  the  fire 
set  at  Odekirk's  stacks  in  pursuance  of  a  Joint 
arrangement  and  understanding  between  the 
defendants  that  they  would  work  and  act  to- 
gether In  burning  around  their  several  stacks? 
Answer.  Yes.  Second  question:  Did  the  de- 
fendant Fairbanks  countenance  and  approve 
of,  and  aid  in,  burning  around  the  stacks  of 
the  defendant  Odekirk?  A.  Yes.  Third 
question:  Did  the  defendant  Brooks  counte- 
nance and  approve  of  the  burning  around  the 
defendant  Odekirk's  stacks,  and  intend  to  par- 
ticipate in  this  act  if  he  had  not  gone  to  look 
after  his  horses?  A.  Yes.  Fourth  question: 
Was  it  an  act  of  ordinary  care  and  prudence 
to  attempt  to  burn  around  the  defendant  Ode- 
kirk's stacks  at  the  time  such  burning  was 
done?  A.  No.  Fifth  question:  Did  the  de- 
fendants, or  such  of  them  as  participated  there- 
in, use  ordinary  care  and  prudence  in  setting 
the  fire,  and  burning  around  the  defendant 
Odekirk's  stacks?  A,  No.  Sixth  question? 
Did  the  defendant  Odekirk  use  ordinary  core 
and  prudence  in  watching  the  fire  at  his  stacks 
after  it  was  set.  and  preventing  it  from  getting 
beyond  control?    A,  No.    Seventh  question: 


negllffeaoe  or  misoonduot  is  necessary  to  create  a 
UabiUty. 

Fire,  thonsrh  a  dangerooa  element,  is  neoessarily 
osed  for  domestic  purposes,  and  in  almost  every 
branch  of  business.  Bvery  man  has  a  risrht  to  use 
ft  for  necessary  or  convenient  purposes,  but  in  the 
exeitsiae  of  this  ri^ht  he  to  responsible  for  Injuries 
resulcbiff  to  others  from  neglffirenoe  or  fault  on  hto 
part    BiszeU  v.  Booker,  10  Ark.  a08. 

A  person  kindlinjr  fire  on  hto  own  land  for  the 
porpofle  of  clearing'  it,  to  not  liable  for  the  injuri- 
ous consequences  which  ensue  to  the  property  of 
hto  neighbor,  but  only  in  case  of  negligence.  Dean 
V.  McCarty,  2  D.  C.  Q.  B.  US. 

And  one  may  kindle  fire  on  hto  omi  land,  or,  find- 
ing one  kindled  may  let  it  bum  to  any  extent  he 
pleases  provides  it  does  not  injure  hto  neighbor; 
bat  if  it  to  likely  to  spread  so  as  to  injure  him  he  to 
bound  to  pntlt  out,  or  at  least  use  hto  best  endeavor 
to  prevent  its  spreading.    Ball  v.  Grand  Trunk  B. 

Co.i«u.ao.p.26e. 

There  to  no  liability  In  the  absence  of  negligence. 
Hays  V.  Miller,  0  Hnn,  882:  Giltoon  v.  North  Gray 
B.  OOb  88  U.  G.  Q.  B.  1»;  Miller  v.  Martin,  16  Mo. 
50B,  67  Am.  Deo.  2«B;  Fahn  v.  Belchart,  8  Wto.  25S,  76 
Am.  Bea  287. 

A  want  of  ordinary  oare.  Barnard  v.  Poor,  21 
PiclE.878. 

Or  mlsconduoL   Clark  v.  Foot  8  Johns.  421. 

A  person  kindling  fire  upon  hto  own  land  for  pur- 
poses of  husbandry  to  responsible  for  damages  oo- 
eoiring  in  consequence  of  the  want  of  ordinary 
eareingaardlnglt,    Hewey  v.  Nourso.  54  Me.  256. 

Negligence  In  either  setting  or  guarding  the  fire 
toL  however,  sufficient. 

It  Is  not  necessary  that  there  should  have  been 
neglfgenoe  In  both  setting  the  fire  and  permitting 
ttto  spread.    Brummit  v.  Fumeas,  1  Ind.  App.  401. 

Yor  IC  defendant  willfully,  carelcFsly,  or  ueKli- 
gently  sets  the  fire  and  it  escapes  into  and  coo- 
the  platotUTs  propert}-,  he  to  liabie  for  the 
I  resulting  from  the  act.  Jacobs  v.  An- 
,4Iowa«601 
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And  the  action  lies  for  negUgentiy  keeping  fire 
by  which  another^s  property  to  burned.  Littleton 
V.  Cole,  6  Mod.  181;  Pantam  v.  Isham,  1  Salk. 
19. 

Therefore  although  the  fire  Is  not  negligently 
set  out,  defendant  is  llabl^  If  he  has  negligently 
permitted  it  to  escape.  Indiana,  R  &  W.  H.  Co.  v. 
Overman,  110  Ind.  688;  Pittsburgh,  a  ft  St.  L.  B. 
Co.  V.  Hizon,  110  Ind.  22S:  Chicago,  St.  L.  ft  P.  B 
Co.  V.  Burger,  124  Ind.  278. 

So  he  who  negligently  starts  or  negligently  man- 
ages a  fire  on  his  own  property,  to  liable  to  hto  im- 
mediate neighbor  for  the  damage  caused  to  him  by 
the  spread  of  the  fire  onto  hto  neighbor's  next  ad- 
jacent property.  Webb  v.  Bome,  W.  ft  O.  K.  Co.  48 
N.  Y.  420, 10  Am.  Bep.  839,  aff'g  8  Lans.  468. 

But  in  Indiana  it  seems  to  be  necessary  to  allege 
negligence  in  permitting  the  fire  to  escape  although 
it  was  negligently  started.  For  it  to  held  that  in  an 
action  for  the  loss  of  property  destroyed  by  fire 
communicated  from  another*B  property,  it  Is  not 
enough  to  aver  negligence  in  starting  the  fire,  but 
there  must  also  be  an  averment  of  negligence  in 
permitting  it  to  escape.  Pittsburgh,  a  &  St.  L.  EL 
Co.  V.  Culver,  60  Ind.  460:  Loutovllle,  N.  A.  ft  C.  R. 
Co.  V.  Spenn,  87  Ind.  822;  Loutovllle,  N.  A.  ft  C.  R. 
Co.  V.  Ehlert,  87  Ind.  830;  Pittsburgh,  C.  ft  St.  L.  R. 
Co.  V.  Ulzon,  79  Ind.  Ill;  Indiana,  B.  ft  W.  B.  Co.  v. 
Adamson,  00  Ind.  60;  Indiana,  B.  ft  W.  R.  Co.  v* 
McBroom,  91  Ind.  UL 

Although  it  has  been  stated  in  some  of  those 
cases  that  the  negligence  In  setting  the  fire  may  of 
itself  be  sufficient  to  show  negligence  in  permit- 
ting it  to  escape. 

To  entitle  plaintiff  to  recover  he  must  show  some 
carelessness  of  defendant,  or  facts  from  which  it 
can  t)e  inferred.  Aldrldge  v.  Great  Western  R.  Co. 
8  Man.  ft  G.  616. 

Negligence  must  be  shown.  Bacbeldor  v. 
Heagun,  18  Me.  82;  Catron  v.  Nichols,  81  Mo.  80,  .'^1 
Am.  Rep.  2ZZ\  Tourtellot  v.  Bosebrook,  11  Met.  4iiO. 

And  the  question  is  whether  the  defendants  used 
such  care,  caution,  and  diligence  as  prudent  and 
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Did  the  defendaot  Fairbanks  use  ordinary  care 
and  prudence  in  watching  the  flre  at  the  de- 
fendant Odekirk's  stacks  after  it  was  set,  and 
preventing  it  from  gelling  beyond  control? 
A,  Ko.  Eighth  question.  Did  the  defend- 
ant Brooks  use  ordinary  care  aod  prudence  in 
watching  the  flre  at  the  defendant  Odekirk's 
stacks,  and  preventing  it  from  getting  beyond 
control?  A,  No.  Ninth  question:  Did  the 
fire  set  at  the  defendant  Odekirk's  stacks  get 
beyond  control,  spread  over  the  marsh,  and 
cause  the  destruction  of  the  plaintiff's  hay  and 

§rasA?  A,  Yes.  Tenth  question:  Was  the 
re  set  at  the  defendant  Odekirk's  stacks  the 
direct  and  proximate  cause  of  the  burning  of 
the  plaintiff's  hay  and  grass?  A.  Yes.  flev- 
enih  question:  Did  another  fire  arise  in  the 
forenoon  of  Saturday,  September  26,  1891, 
north  of  where  the  Odekirk  fire  swept  across 
the  marsh  on  Friday,  and  not  caused  by  the 
Odekirk  fire,  which  extended  to,  and  burned, 
the  plaintiff's  hay  and  grass?  A.  No. 
Twelfth  question:  Would  men  of  ordinary 
intelligence  and  prudence  have  reasonably  ex- 
pectedj  under  all  the  circumstances  of  this 
case,  that  if  the  fire  at  Odekirk's  stacks  got  be- 
yond control  it  would  extend  to,  and  destroy, 
the  plaintiff's  hay  and  ctqss?  A,  Yes.  Thir- 
teenth question:  Could  the  plaintiff,  by  the 
exercise  of  ordinary  care  and  prudence,  have 
saved  his  haj  and  grass,  and  prevented  the 
same  from  being  burned,  after  he  saw  or  knew 


that  there  was  danger  of  its  destruction  by  flre? 
A,  No.  Fourteeuth  question:  What  was  the 
plaintiff's  hay  and  grass,  destroyed  by  fire  on 
Saturday,  September  26,  1891,  reasonably 
worth?  A.  Two  hundred  dollars,  ($200.r 
Jud^ent  for  the  plaintiff  was  rendered  on  the 
verdict,  and  defendants  appeal. 

Mr,  Maurice  McKenna,  for  appellants: 

The  testimony  does  not  show,  nor  tend  to 
show,  that  by  proper  precaution  and  effort, 
the  plaintiff  could  not  have  saved  his  property, 
but.  on  the  contra/y,  the  testimony  not  only 
tends  to  show,  but  does  show,  that  with  aucb 
effort  and  precaution,  he  could  easily  have 
saved  it. 

Under  the  evidence  in  this  case  the  answer 
to  the  thirteenth  (question  in  the  speciiU  verdict 
is  against  the  weight  of  the  evidence. 

See  Mills  v.  Chicago,  M,  d  Bt.  P,  R,  Co,  76 
Wis.  422. 

If  the  neglect  of  the  plaintiff  to  remain  at 
his  stacks,  or  to  take  any  steps  whatever  to 
protect  his  property  from  an  actual,  present, 
and  threatening  danger,  fullv  known  to  him, 
and  known  in  time  to  avert  it,  was  the  proxi- 
mate cause  of  his  injury,  or  contributed  there* 
to,  then  he  is  not  entitled  to  recover  in  this  ac- 
tion. 

Beach,  Contrib.  Neg.  19,  75;  Sni/der  v. 
Pittsburgh,  C,  d  8t.  L,  R,  Co.  11  W.  Va.  87: 
lUinois  Cent.  R,  Co.  v.  McLeiland,  42  111.  355^ 


reasonable  men  would  have  exercised.  McCully  v. 
Clarke,  40  Pa.  890, 80  Am.  Dee.  684. 

The  questlOD  of  negllg'ence  Is  for  the  jury.  Meed- 
ham  V.  KiQff,  95  Mich.  803. 

If  stacks  of  ffrain  or  bay  are  burned,  plaintiff  need 
not  show  that  he  was  the  owner  of  the  freehold 
where  the  stacks  were  standtnir,  in  order  to  re- 
oover.    Armstrong  7.  Cooley,  10  IlL  609. 

What  is  neglioence. 

'  The  belief  of  the  one  who  sets  the  flre  at  the  time 
of  setting  It,  as  to  whether  It  is  safe  or  DOt,  is  not  a 
proper  measure  or  test  of  the  question  of  negli- 
gence.   Krippner  v.  fiiebl,  28  Minn.  138. 

Where  defendant  exercised  ordinary  care  in  set- 
ting out  the  flre,  did  what  he  could  to  prevent  its 
escape  and  spread  upon  the  land  of  plaintltf,  and 
after  it  did  spread  called  aid  and  did  what  seemed 
best  to  save  plaintiff's  property,  he  is  not  liable  for 
its  loss.    Sweeney  v.  Merrill,  88  Kan.  216. 

If  the  flre  appears  to  be  out  before  defendant 
leaves  It,  and  it  bums  slowly  underground  until  it 
reaches  plaintiff's  property,  defendant  Is  not  liable 
if  there  was  nothing  to  give  him  notice  of  the  com- 
bustible nature  of  the  soil,  and  it  is  not  shown  that 
be  had  actual  notice  of  it  so  as  to  chargpe  him  with 
diligence.    Case  v.  Hobart,  25  Wis.  654. 

If  a  person  so  negligently  stack  hay  that  it  ignites 
by  spontaneous  combustion  and  fires  his  neighbor's 
house,  he  is  liable  to  an  action.  Vaughan  v.  Man- 
iove,  8  Bing.  N.  C.  468. 

If  parties  encamped  in  the  woods  or  pralrio  cov- 
ered  with  combustible  material,  permit,  otherwise 
than  by  accident  which  could  not  be  prevented  by 
proper  care,  their  flre  to  communicate  to  such 
combustible  material,  they  are  liable  for  all  prop- 
erty destroyed  thereby.  Bizzell  v.  Booker,  16  Ark. 
806. 

Where  a  person  makes  a  flre  for  a  necessary  pur- 
pose near  the  grounds  of  another,  but  negligently 
leaves  It  with  combustible  material  about  it,  and 
the  flre  spreads  and  destroys  adjacent  property, 
the  party  building  the  flre  is  liable  for  the  resulting 
damage.  Cleland  v.  Thornton,  48  Cat.  437. 
21L.  R.A. 


A  railroad  company  may  be  found  guilty  of  neg- 
ligence if  its  servants  kindle  flre  on  its  right  of 
way  to  bum  the  weeds  therefrom,  on  a  day  when 
the  wind  is  high,  and  suffer  it  to  escape  and  spread 
to  adjoining  property  which  it  destroys.  Ohio  St 
M.  R.  Co.  V.  Porter,  92  111.  437. 

It  Is  not  lawful  for  a  person  to  burn  grass  and 
stubble  on  his  own  land,  when,  on  account  of  time«^ 
manner,  or  circumstances  it  appears  prob'ible  that 
danger  to  others  will  follow.  Dewey  v.  Leonard. 
14  Minn.  158. 

If  a  railroad  company  attempts  to  bum  old  tiea 
off  from  Its  right  of  way.  It  must  do  so  in  such  a 
way  as  will  reasonably  protect  adjacent  buildings 
from  the  danger  of  consumption  by  the  flre» 
Townley  v.  Fall  Brook  Coal  Co.  85  N.  Y.  S.  R.  975. 

letting  flre  to  a  log  pile  only  three  to  Ave  yardfr 
from  the  neighbor's  line,  in  very  dry  weather, 
without  removing  the  loose  material  between  it 
and  the  fence.  Is  negligence.  Qarrett  v.  Freeman, 
50  N.  C.  78. 

Where  the  ground  was  dry  and  the  wind  high, 
and  the  character  of  the  soil  SLvh  that  the  flre 
would  burn  into  It  and  extend  indeflnltely,  It  wa» 
held  to  be  negligent  to  start  the  flre.  Brummit  v. 
Furness,  1  Ind.  A  pp.  401. 

It  is  a  tortious  act  to  start  a  fire  on  a  bcKl  of  peat 
In  a  season  of  erreat  drought  when  the  ground  is 
parched  and  dry,  so  that  the  flre  wUl  run  through 
the  bed  upon  another's  land  upon  which  the  bed 
extends,  so  as  to  cause  serious  loss  to  the  latter. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Nitsche,  9  L.  R.  A« 
750, 126  Ind.  229. 

In  starting  a  back  flre  which  Is  likely  to  do  dam- 
age to  others,  it  Is  the  duty  of  the  person  starting 
it  to  exercise  such  care  and  diligence  in  guarding^ 
it  as  an  honest  and  prudent  roan  would  use  to  pre- 
vent such  damage.  Jeeperson  v.  Phillips,  46  Minn. 
147. 

Leaving  a  flre  in  a  stove  In  such  a  manner  that  it 
is  likely  to  set  flre  to  the  house  is  negligence.  Rea<l' 
V.  Pennsylvania  R.  Co.  44  N.  J.  L.  280. 

The  courts  of  N^w  York  have  gone  much  further 
than  those  of  other  Jurisdictions  in  relieving  de- 
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Daggett  v.  Richmond  db  D.  E,  Go,  78  N.  C. 
811;  IWftto,  P.  <fc  TT.  A  Co,  v.  IVwdar.  53  III. 
448,  6  Am.  Rep.  57;  Kellogg  ▼.  Chicago  &  N, 
W.  B.  Co.  26  WU.  223,  245,  267,  7  Am.  Rep. 
69. 

To  the  plaintiff  here,  the  dang[er  of  the  de- 
struction of  his  property  by  this  fire  was  a 
known,  present,  and  immediate  danger,  and 
he  *'  was  bound  to  realize  It,  and  to  use  all 
proper  care  and  make  all  reasonable  efforts  to 
avoid  it;  and,  if  he  did  not,  it  is  his  own  fault; 
and  he,  having  thus  contributed  to  bis  own 
loss  and  injury,  no  damage  can  be  recovered 
by  the  plaintiCr,  however  negligent  the  defend- 
ants may  have  been." 

KeUogg  v.  Chicago  d  y.  W.  R.  Co.  supra. 

It  was  not  unlawful  for  the  defendants  to 
make  an  effort  to  save  their  hay  in  the  manner 
tbey  did,  provided  only  that  they  were  not 
negligent  in  burning  around  their  stacks. 

Fahn  V.  Heichart,  8  Wis.  255-257,  76  Am. 
Dec.  237. 

The  question  was  whether  the  plaintiff  had 
been  negligent,  and  might,  with  ordinary  and 
reasonable  care  on  his  part,  have  avoided  the 
consequences  of  defendants*  alleged  negli- 
gence, and  that  this  proposition  should  have 
been  submitted  under  the  instructions,  as  duly 
required  and  refused. 

Shearm.  &  Redl  Neg.  829;  Sturgis  v.  Roh- 


bins,  62  Me.  289;  Whittaker's  Smith,  Keg.  p. 
70,  noU;  Bishop,  Non  Cont.  L.  §  833. 

Every  person  is  bound  to  use  diligence  to 
save  himself  from  injury  by  the  negligent  act 
of  another. 

Little  V.  McGuire,  43  Iowa,  447;  Keirnan 
V.  Ileaton,  69  Iowa,  136;  Raridan  v.  Central 
Iowa  R,  Co.  69  Iowa,  527;  McKenna  v.  Baess- 
for  (Iowa)  17  L.  R.  A.  310. 

A  person  may  be  charged  with  contributory 
negligence  in  the  lawful  use,  management, 
and  control  of  his  own  property  on  his  own 
land,  which  will  defeat  his  recovery  in  an  ac- 
tion for  the  destruction  of  the  same  by  the  neg- 
ligence of  another. 

Murphy  v.  Chicago  d  N.  W.  R.  Co.  45  Wis, 
222,  30  Am.  Rep.  721;  Ross  v.  Boston  d  W.  R, 
Co.  6  Allen,  87. 

During  the  argument  of  defendants'  counsel 
to  the  jury  on  the  trial,  the  court  made  a  re- 
mark containine  the  words:  *'when  a  man  does 
a  negligent  and  unlawful  act;"  and  thus,  in 
the  most  noticeable  manner  possible,  charac- 
terizing the  acts  and  conduct  of  defendants  in 
this  case  as  being  "  unlawful  and  negligent." 

This  remark  of  the  judge  was  manifestly 
prejudicial  to  the  defendants. 

2  Thompson,  Trials,  §§  2299,  2304,  noU  t; 
Pickett  V.  Crook,  20  Wis.  858.  360;  OilUtt  v. 
Phelps,  12  Wis.  392;  Hoofoer  ▼.  Tibbits,  13  Wis. 


fendants  from  liability.  Thus  it  has  been  held 
that- 

The  mere  fact  that  a  fire  was  sot  In  a  dry  time 
upon  low,  marshy  land,  previously  burned  over, 
and  destitute  of  brush,  is  not  suflBoieot  to  show 
neg-Usence.    Stuart  v.  Hawley,  22  Barb.  619. 

The  fact  that  a  person  who  had  set  fire  to  loir 
heaps,  left  with  no  one  to  watch  the  fire,  does  not 
sJiow  neKligence  whlob  will  render  him  liable  to 
one  whose  property  was  destroyed  by  the  spread 
of  the  fire,  if  he  had  no  reason  to  apprehend  a 
change  of  the  wind  so  as  to  cause  the  spread  of  the 
fire.    Calkios  v.  Darker,  44  Barb.  424. 

Hie  facts  that  the  'fire  is  started  in  a  very  dry 
time,  and  that  nothing  is  done  to  put  it  out.  are 
not  sufficient  to  create  a  liability  on  defendant. 
HcGIbbon  v.  Baxter,  61  Hun,  587. 

LiabOUv  for  acts  of  others. 

The  liability  of  a  person  for  the  acts  of  others  in 
■ettinff  out  fire  seems  to  depend  upon  the  same 
prindplee  which  govern  'greneraily  in  attempts  to 
hold  one  person  liable  for  the  aots  of  others.  From 
tbe  cases  cited  above  it  appears  that  a  master  is 
liable  for  tbe  acts  of  his  servants  within  the  scope 
of  their  employment. 

On  the  other  hand,  a  railroad  company  is  not  lia- 
ble for  fires  set  by  section  men  for  the  purpose  of 
wanning  their  dinners.  Morier  v.  St.  Paul,  M.  & 
IL  B.  Ck).  81  Minn.  861, 47  Am.  Rep.  7S6. 

Nor  is  tbe  landowner  liable  for  a  fire  set  thereon 
by  an  Independent  contractor.  Ferguson  v.  Hub- 
beU  97  N.  Y.  607,  49  Am.  Rep.  644. 

But  a  father  is  responsible  fur  the  consequences 
otLflro  set  out  by  his  minor  son,  although  the  latter 
bad  a  contract  with  the  father  to  clear  certain  land 
at  a  spedfled  price,  and  the  fire  was  set  in  the  ful- 
fillment of  the  contract.  Teagarden  v»  McLaugh- 
lln.86Ind.476,44Am.  Bep.  832L 

Extent  of  UoMZity. 

There  Is  practical  accord  among  the  courts  that 
tbe  liability  of  the  one  setting  the  fire  extends  to 
all  tbe  proximate  results  of  the  act,  and  that  such 
liability  ceases  as  soon  as  an  independent  efllcient 
ilLuRA. 


cause  intervenes  between  tbe  original  act  and  the 
loss  for  which  the  damage  Is  sought.  But  as  in 
other  cases  of  proximate  cause  when  the  attempt 
is  made  to  ascertain  which  it  is  and  whether  or  not 
there  is  an  intervening  cause,  there  is  some  diver- 
sity of  opinion.  Tbis  note  will  be  confined  to  wbat 
may  be  cfdJed  the  general  principles  and  the  indi- 
vidual cases  in  which  a  particular  cause  has  been 
held  to  be  proximate  or  remote  will  not  be  noticed 
further  than  is  necessary  to  ^ow  the  application 
of  the  principles. 

Generai  rules. 

If  the  fire  which  consumes  plflintiflr*s  property  1^ 
one  with  that  kindled  by  defendant,  defendant  is 
liable.  St.  Joseph  &  D.  C.  E.  Co.  v.  Chase,  U  Kan. 
47. 

If  the  injtu*y  is  directly  traceable  to'the  fire  plnin- 
tifl  may  recover.  Kenney  v.  Hannibal  &  St.  J.  B. 
Co.  70  Mo.  262. 

The  one  setting  the  fire  is  liable  if  it  appears  that 
no  object  intervened  between  the  point  wbere  the 
fire  started  and  the  injury,  which  could  have  pre- 
vented the  injury  if  due  care  had  been  taken.  Del- 
aware, L.  3c  W.  B.  Co.  V.  Salmon,  80  N.  J.  L.  800, 28 
Am.  Etep.  214;  Kuhn  v.  Jewett,  82  N.  J.  Eq.  647. 

Where  the  burning  of  the  house  for  which  action 
is  brought  is  a  result  naturally  and  reasonably  to 
be  expected  from  tbe  burning  of  tbe  first  building 
under  the  circumstances,  and  is  the  result  of  the 
continued  effect  of  the  fire  first  set  out  without 
the  aid  of  other  causes  not  reasonably  to  be 
expected,  there  may  be  a  recovery.  Crandall  v. 
Goodrich  Transp.  Co.  16  Fed.  Bep.  76. 

The  question  is,  was  the  original  fire  the  proxi- 
mate cause  of  the  loss?  Milwaukee  &  St.  P.  B.  Co. 
V.  Kellogg.  94  n.  S.  469,  24  L.  ed.  266:  aemens  v. 
Hannibal  &  St  J.  B.  Co.  68  Mo.  866, 14  Am.  Bep.  460. 

Where  fire  is  set  to  a  depot  from  which  an  hotel 
in  the  vicinity  is  destroyed,  to  make  the  one  who 
set  fire  to  the  depot  liable  to  the  owner  of  the  hotel. 
It  is  not  necessary  that  the  burning  of  the  hotel 
should  be  so  certain  to  result  from  the  burning  of 
tbe  depot  that  a  reasonable  person  could  have  fore- 
seen that  the  hotel  would  bum,  or  that  it  probably 
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80;  BeneeHet  y.  State,  14  Wis.  433;  Imhoff  ▼. 
Chicago  dt  M.  R,  Co,  20  Wia,  844;  Hunkim  v. 
Mihoaukee  A  St.  R  B.  Co.  80  Wia.  659;  Prid- 
eaux  V.  Mineral  Pinnt,  43  Wis.  513,  28  Am. 
Rep.  658. 

A  possible  damage  to  another  in  tbe  cautions 
and  prudent  exercise  of  a  lawful  right  is  not 
to  be  regarded,  and  if  a  loss  is  the  consequence, 
t  is  damnum  absque  injuria. 

Clark  V.  Foot,  8  Johns.  421;  Panton  v.  Hot- 
Mnd,  17  Johns.  92;  Thureton  v.  Uanewik,  12 
Mass.  220,  7  Am.  Dec.  57. 


Meure.  C«  E.  Hooker  and  Colemao, 
Sutherland  A  Hnier  also  for  appellants. 

Afeesrs.  Duffj  6  McCrorj  for  respond- 
ent 

WinsloWf  J.,  delivered  the  opinion  of  the 
court: 

We  are  satisfied  that  the  motion  for  a  non- 
suit was  properly  overruled.  Careful  perusal 
of  the  evidence  leads  us  to  agree  with  the  cir- 
cuit judge  in  his  conclusion  that  there  was 
sufficient   evidence  to  go  to  the  jury  on  the 


would.  It  Is  enouirb  if  It  be  a  oonsequeDoe  so 
natural  and  direct  tliat  a  reasonable  person  would 
see  that  It  was  liable  to  result  from  the  bumlnflr  of 
the  depot  Chicago  &  A.  B.  Co.  v.  Fennell.  HO  111. 
435. 

The  fact  that  the  fire  Is  not  oommunicated  direct- 
ly to  the  buildlngr,  for  the  destruction  of  which 
suit  is  brouffht  will  not  be  a  defense  to  the  action, 
but  the  question  is  Tor  the  Jury,  under  an  Instruc- 
tion that  the  defendant  is  to  be  held  responsible  if 
the  loss  is  a  natural  result  of  its  carelessness  which 
might  have  been  foreseen  by  a  reasonable  person, 
but  is  not  to  be  held  responsible  for  any  Injuries 
which  could  not  have  been  foreseen  or  expected  as 
a  result  of  its  uegUgenoe  or  misconduct.  Fent  v. 
Toledo.  P.  &  W.  U.  Go.  09111.349,  14  Am.  Bep.  13; 
Toledo.  W.  &  W.  H.  Co.  v.  Mazfleld,  72  Til.  96. 

It  baa  been  held  that  if  no  reasonable  person 
would  have  anticipated  that  the  property  de- 
stroyed would  have  been  burned  by  the  setting  of 
the  fire,  the  loss  Is  not  the  proximate  consequeiioo 
and  the  defendant  is  not  liable.  Toledo,  W.  &  W. 
B.  Co.  V.  Muthersbaugh.  71  111.  G72. 

But  in  England  it  has  been  said  that  whether  or 
not  a  reasonable  man  would  have  anticipated  the 
result,  was  not  the  true  test  of  defendant's  liabili- 
ty. The  law  is  that  if  defendants  were  aware  that 
the  rubbish  left  by  them  was  liable  to  take  fhre, 
they  were  bound  to  provide  against  all  circum- 
stances which  might  result  from  this,  and  were  re- 
sponsible for  the  consequences  of  it  Smith  v. 
London  ft  S.  W.  R.  Co.  L.  B.  0  a  F.  14. 

There  is  no  liability  unless  the  loss  is  the  natural 
and  proximate  result  of  the  first  fire.  Hoag  v. 
Lake  Shore  ft  JL&B.  Co.  86  Pa.  288,  27  Am.  Bep. 

ess. 

Or  if  there  is  an  independent  intervening  cause 
of  the  injury.  Pennsylvania  R.  Co.  v.  Whitlock,  99 
Ind.  16;  Doggett  v.  Richmond  ft  D.  B.  Co.  78  N.  a  805, 

Effect  of  intervenino  property. 

The  fact  that  the  flre  which  burned  plaintiiTB 
property  was  communicated  from  the  burning  of 
other  intervening  property,  does  not  relieve  de- 
fendant from  liability.  Louisville,  N.  A.  ft  a  B. 
Co.  v.  Krinning,  87  Ind.  361:  Philadelphia,  W.  ft  B. 
R  Co.  V.  Constable,  39  Md.  149;  Lagersoll  v.  Stock- 
bridge  ft  P.  B.  Co.  8  Allen,  438. 

Even  though  the  property  is  that  of  a  third  per- 
son. Louisville,  N.  A.  ft  a  B.  Co.  v.  Nltsohe,  9  L. 
B.  A.  760, 128  Ind.  229. 

The  fact  that  the  fire  originated  on  the  property 
of  one  person  and  spread  from  thence  to  that  of 
another  is  not  of  itself  sufficient  to  defeat  an  action 
by  the  owner  of  the  latter  property  against  the  one 
guilty  of  negligence.  Benry  v.  Southern  Pac.  B. 
Go.  60  CaL  183. 

The  fact  that  the  flre  was  communicated  directly 
to  the  burned  f^noe  for  which  the  damage  is 
•ought  from  a  fence  which  liad  been  previously 
burned,  will  not  defeat  the  action.  Trozler  t. 
Bichmond  ft  D.  B.  Co.  74  N.  a  877. 

The  facts  that  the  property  destroyed  was  dis- 
tinct from  that  first  fired,  and  that  the  fire  reached 
21  L.  it  A. 


it  only  by  passing  through  intervening  fields,  does 
not  px*event  a  recovery.  Kellogir  v.  Chicago  ft  N. 
W.  B.  Co.  26  Wis.  228,  7  Am.  Rep.  69. 

If  the  fire  spreads  over  Intervening  property,  the 
question  whether  or  not  the  Iosh  is  the  proximate 
result  of  the  flre  is  for  the  Jury.  Annapolis  ft  B. 
B.  Co.  v.  Gantt  39  Md.  US. 

InJUrwning  hwQdino, 

Where  the  conditions  continue  the  same  as  when 
the  fire  was  set,  and  no  new  cause  intervenes,  it  is 
no  defense  that  the  fire  burned  an  intervening 
building,  and  was  thence  communicated  by  sparks 
and  cinders  to  the  building  for  the  loss  of  which 
the  action  is  brought,  although  the  buildings  are 
several  feet  apart    Adams  v.  Toung,  44  Ohio  St.  80. 

The  fact  that  several  buildings  intervened  be> 
tween  the  original  fire  and  plaintUI^s  building, 
which  was  fipaUy  consumed,  will  not  defeat  a  re- 
covery. Johnson  v.  Chicago,  M.  ft  St.  P.  B.  Co.  81 
Minn.  67. 

The  fact  that  the  flre  reached  piaintiff^s  build- 
ings through  other  buildings  will  not  defeat  a  re- 
covery. SmaU  V.  Chicago,  B.  L  ft  P.  B.  Co.  66 
Iowa,  68S. 

The  New  York  courts  attempted  to  limit  the  li- 
ability to  the  first  building  burned  and  arbitrarily 
determine  that  the  fire  was  not  the  proximate 
cause  of  any  loss  beyond  that  by  holding  that  there 
is  no  liability  for  the  burning  of  a  building  to 
which  fire  is  oommunicated  from  the  first  building 
set  on  flre.  Byan  v.  New  York  Cent.  B.  Co.  36  N.  Y. 
210. 

And  this  case  was  foUowed  in  Pennsylvania  B. 
Co.  V.  Kerr,  62  Pa.  353. 1  Am.  Bep.  4aL 

Such  a  decision  was  plainly  untenable  and  it  waa 
scarcely  rendered  before  the  court  was  compelled 
to  explain  and  limit  it  until  it  is  practically  limited 
to  its  own  peculiar  facts.  The  decision  made  the 
New  York  lower  court  somewhat  cautious,  but  it 
did  decide  that  the  fact  that  the  flre  spreads  from 
defendant's  land  into  plain tifTs  will  not  render  the 
damage  too  remote.  McCoun  v.  New  York  Cent 
ftH.  B.  a  Co.  06  Barb.  338. 

And  the  court  of  appeals  flnaUy  held  the  follow- 
ing doctrine: 

*'Where  the  destruction  of  plalntUTs  property 
was  to  be  anticipated  from  the  moment  the  tire 
started  and  waa  a  natural  and  direct  effect  of  such 
flre,  the  fact  that  the  property  of  a  third  person 
intervened  between  the  flre  and  plaintiff *s  proper- 
ty which  burned  flrst.  and  communicated  the  flre 
to  it  will  not  render  the  starting  of  the  flre  so  re- 
mote, as  a  cause  of  plaintiff's  damage,  that  it  will 
relieve  the  one  who  started  the  tire  from  liability 
therefor."  0»Neil  v.  New  York,  O.  ft  W.  B.  Co.  6 
L.  B.  A.  691, 116  N.  Y.  679. 

Which  unless  it  is  willing  to  make  a  distinctloa 
between  buildmgs  and  other  property  puts  it  into 
line  with  the  other  court& 

In  Pennsylvania  B.  Co.  v.  Hope,  80  Pa.  877,  CI 
Am.  Rep.  IGO,  the  court  holds  that  the  one  setting 
the  flre  is  liable  for  all  proximate  consequences  of 
his  act  and  that  the  question  whether  or  not  the 
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questions  of  the  alleged  neirllcence  of  the  de- 
fendants in  Btartiog  and  handling  the  Odekirk 
fire,  and  whether  it  was  the  Odekirk  fire  which 
deatrojed  plaintiff's  hay,  as  well  as  on  the 
question  whether  the  humlng  was  a  joint  un- 
dertaking, 80  as  to  render  Brooks  liable  for  the 
acta  of  the  others,  though  not  personally  as- 
sisting at  the  Odekirk  fire.  It  was  not  of  itself 
an  unlawful  or  negligent  act  for  the  defend- 
ants to  bum  the  grass  around  their  stacks,  for 
the  purpose  of  preventing  a  prairie  fire  from 
destroying  them.    If  such  fire  is  kindled  at  a 


suitable  time  and  place,  and  due  and  reason- 
able  diligence  be  taken  to  prevent  its  spread- 
ing to  the  property  of  others,  there  is  no  ac- 
tionable negligence.  Fahn  y.  Reichart^  S 
Wis.  265.  76  Am.  Dec.  237. 

A  question  of  some  difficulty  arises,  how- 
ever, upon  the  instructions  given  and  refused 
by  the  court  upon  the  question  of  contribu- 
tory negligence  of  the  plaintiff.  The  thir- 
teenth question  of  the  special  verdict  was  as 
follows:  "  Could  the  plaintiff,  by  the  exercise 
of  ordinary  care  and  prudence,  have  saved 


result  Is  proadmate  is  for  the  jury*  thereby  placlnflr 
fteelC  in  line  with  the  other  oourts  on  the  question, 
and  explains  Pennsylvania  B.  Co.  v.  Kerr,  02  Pa. 
868, 1  Am.  Bep.  481,  on  the  ffround  that  the  oase 
came  into  the  supreme  court  with  the  assumption 
that  tbe  bmmlnff  of  the  building  for  which  suit  was 
brouirht,  was  not  the  necessary  and  natural  result 
of  tbe  settlDff  of  the  first  fire. 

And  this  case  is  followed  in  Pennsylvania  ft  N. 
Y.  Ganal  ft  R.  Co.  V.  Laoey,  89  Pa.  468;  Lehigh  Val- 
ley B.  Go.  V.  MoKeen,  90  Pa.  IK. 

The  oourts  of  the  other  states  do  not  regard  the 
Intervention  of  buildings  and  vacant  spaces  be- 
tween the  fire  and  the  loss  as  sufficient  to  break 
the  connection. 

The  mere  fact  that  the  building  for  which  suit  is 
brought  was  many  feet  distant  from  the  one  orig- 
inally set  on  fire,  does  not  prevent  the  action.  At- 
kinson y.  Goodrich  Transp.  Co.  80  Wis.  141,  60  Am. 
Bep.  882. 

The  fact  that  a  space  separated  the  buildings 
bomed  will  not  defeat  a  recovery  from  the  one 
who  set  the  fire,  for  damages  to  the  last  building, 
although  the  distance  was  so  great  that  it  might 
not  have  seemed  possible  for  a  fire  to  cross  the 
space,  if  it  is  satisfactorily  shown  that  it  did  oroas. 
Hoyt  V.  Jeffers,  80  Mich.  181. 

Tbe  fact  that  the  fire  leaps  a  road  and  ditch  wfll 
not  break  the  connection  so  as  to  relieve  the  one 
who  Ftarts  it  from  liability.  MoEenna  v.  Baesler 
aowa)17L.B.A,810. 

Where,  while  the  first  building  was  burning,  a 
high  wind  carried  fire  across  the  street  and  burned 
a  house  there,  it  was  held  a  question  for  the  Jury 
whether  or  not  the  damages  were  too  remote. 
Toledo, F. ft  W.B. Co.  Y. Pindar, 68  UL  447,6Am. 
Rep.  67. 

The  effect  of  diseanes. 

The  defendant  may  be  held  liable  for  the  burn- 
ing of  a  house  200  yards  distant  from  tbe  point 
where  the  Are  started,  after  the  fire  had  burned  a 
hedge  and  run  across  a  stubble  field  and  a  public 
road.  If  reasonable  men  ought  to  have  contem- 
plated such  a  result  as  the  possible  outcome  of  the 
action  which  caused  the  Hre.  Smith  v.  London  ft 
8.  W.  B.  Oo.  L.  B.  8  a  P.98. 

If  the  fire  spreads  in  a  direct  Une  without  any 
Invak,  across  lands  of  several  different  parties, 
and  a  highway,  to  lands  one  half  mile  distant,  the 
one  setting  the  fire  Is  liable  for  property  so  con- 
sumed. Perley  v.  Eastern  B.  Go.  98  Mass.  414,  96 
Am.  Deo.  646;  Bafford  v.  Boston  ft  M.  B,  Co.  108 


The  liability  may  be  extended  to  property  situ- 
ated one  half  mile  away.'  Burlington  ft  M.  B.  Co. 
V.  Westover,  4  Neb.  868. 

The  damage  may  not  be  too  remote  although  the 
fire  passes  over  three  or  four  miles  before  it 
reaches  platntlirs  property.  Atchison,  T.  ft  S.  F. 
B.  Co.  V.  Stanford,  12  Kan.  864,  16  Am.  Bep.  968; 
Atchison,  T.  ft  8.  F.  B.  Co.  v.  Bales,  16  Kan.  268. 

The  defendant  may  be  liable  for  the  conse- 
Qoences  of  fire  which  runs  over  the  prairie  for 
alght  miles.  Poeppers  v.  Missouri,  K.  ft  T.  B.  Co. 
tlL.R.A. 


87  Mo.  716;  HIghtower  v.  Missouri,  K.  ft  T.  B.  Co.  81 
HO.T88. 

The  effect  of  time. 
The  fact  that  the  fire  has  traveled  over  oonsidei^ 
able  space  and  been  revived  by  a  wind  after  hav- 
ing apparently  gone  out  before  dolnsr  the  damage, 
will  not  relieve  from  liability.  Missouri  Pao.  B» 
Co.  V.  CuUers,  18  L.  B.  A.  642,81  Tex.  888. 

Statutc9, 

Many  of  the  states  have  undertaken  to  regulate 
by  statutes  more  or  less  general  the  use  of  fire  for 
various  purposes  and  have  prescribed  the  condl* 
tlons  under  which  liability  shall  attach  in  case  in* 
jury  is  done  to  others  from  its  use. 

A  statute  making  one  liable,  absolutely,  for  set- 
ting fire  to  woods,  marshes,  or  prairies,  does  not 
apply  to  dther  property,  and  in  the  case  of  that* 
negligence  or  willfulness  must  be  shown  to  estab- 
lish liability.    Bmerson  v.  G^ardlner,  8  Kan.  46S. 

Under  a  statute  that  if  any  person  set  fire  to  any 
prairie  or  timber  land,  and  allows  the  fire  to  es* 
cape  from  his  control,  he  shall  be  liable,  his  liabil- 
ity is  absolute  without  regard  to  the  question  of 
hlB  negligence.    Conn  v.  May,  86  Iowa,  241. 

That  act  does  not  apply  to  fires  set  out  in  culti- 
vated fields.    Brunell  v.  Hopkins,  42  Iowa,  429. 

A  statute  providing  that  every  person  who  shall 
set  fire  on  any  land  that  shall  run  upon  the  land  of 
another  person,  shall  pay  to  the  other  all  the  dam« 
age  done  by  such  lire,  extends  the  common-law  li- 
ability which  was  limited  to  those  who  net  the  fire 
for  the  purpose  of  Injuring  the  land  of  another,  or 
those  guilty  of  negligence  in  not  preventing  it 
from  spreading  beyond  his  own  land;  but  does  not 
cover  the  case  where  the  fire  is  set  on  the  land  of 
the  party  injured.  Gxannls  v.  Cummiugs,  2& 
Conn.  186u 

And  under  such  statute  it  Is  not  necessary  that 
the  fire  should  run  along  the  ground  in  any  con* 
tlnnous  or  traceable  course,  but  Its  spread  in  any 
ordinary  mode  through  natural  causes  Is  within 
the  statute.    Ayer  v.  Starkey,  80  Conn.  804. 

A  statute  that  if  any  person  shall  permit  fire  set 
out  by  him  to  pass  from  his  lands  to  the  Injury  ot 
others,  he  shall  be  liable  to  tbe  person  Injured  for 
all  damages  sustained  in  consequence  of  tbe  fire,, 
does  not  establish  a  liability  in  the  absence  of  neg- 
ligence. DeFrance  v.  Spencer,  8  G.  Oreene,  462,  fid 
Am.  Dec.  683;  Hanlon  v.  Ingram,  8  Iowa,  81. 

Under  a  statute  that  whoever  for  a  lawful  pur- 
pose kindles  fire  on  his  own  land,  shall  do  so  at  a 
suitable  time  and  in  a  careful  and  prudent  manner, 
and  shall  be  liable  in  an  action  on  the  case  to  any 
person  injured  by  his  failure  to  oomply  with  those 
provisions;  if  the  fire  is  set  for  a  lawful  purpose,  to 
establish  the  liability  of  the  one  setUng  it  negli- 
gence  must  be  shown,  Sturgis  v.  Bobbins,  62  Me« 
280. 

Regulatlno  pra/drie  fiire». 

If  fire  Is  set  to  a  prairie  at  a  time  prohibited  by 
statute,  the  one  setting  it  is  bound  to  use  every 
possible  diligence  to  prevent  injury  to  others. 
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the  bay  and  grass,  and  prevented  the  same 
from  oeing  burned,  after  be  saw  or  knew 
tbat  tbere  was  danger  of  its  destruction  by 
fire?"  Tbe  question  was  answered  in  the 
sedative.  The  court  charged  the  jury  upon 
this  question  as  follows:  "Tbe  failure  of  tbe 
plaintiff  to  remove  the  dry  grA9S  around  his 
property,  in  order  to  prevent  the  spread  or 
communication  to  fire  set  or  spread  by  the 
fault  or  misconduct  of  others,  was  not  wrong- 
ful and  improper  on  his  part,— not  culpable 
omission  of  duty,  by  which  he  may  have  been 
said  to  have  co-operated  in  the  destruction  of 
his  own  property.     The  law  imposes  no  such 


duty  on  him.  In  the  exercise  of  his  lawful 
rights,  every  man  has  a  right  to  act  on  the 
belief  that  every  other  person  will  perform  his 
duty,  and  obey  tbe  law,  and  it  is  not  negligence 
to  assume  tbat  he  is  not  exposed  to  danger 
which  can  only  come  to  him  through  a  disre- 
gard of  law  on  tbe  part  of  some  other  persons. 
As  there  is  a  natural  presumption  tbat  every 
one  will  act  with  due  care,  it  canoot  be  im- 
puted to  the  plaintiff,  as  negligence,  that  he 
did  not  anticipate  culpable  negligence  on  the 
part  of  the  defendants,  if  there  was  any." 
This  was  substantially  an  instruction  tbat  the 
plaintiff's  failure  to  remove,  or  attempt  to  re- 


even  though  it  is  set  as  a  protection  against  a  pral< 
rie  fire ;  and  in  case  of  an  injury  to  another,  he  is 
not  bound  to  prove  neflrligrence  to  be  entitled  to 
recover.    Burton  v.  McClellan,  3  III.  484. 

Even  thoupb  the  one  settingr  the  fire  is  within  the 
exception  of  the  statute,  he  must  show  his  Justifi- 
cation. Johnson  v.  Barher,  10  IlL  426,  60  Am.  Dec. 
410. 

A  back  fire  set  against  fto  approaching  prairie 
lire  will  render  the  one  setting  it  liable,  under  the 
Iowa  statute,  if  it  materially  adds  to  tbe  extent  of 
the  other  so  as  to  cause  it  to  reach  the  property 
destroyed,  which  it  would  not  otherwise  have  done. 
Thobum  v.  Campbell,  80  Iowa,  838. 

Under  the  Kansas  statute,  if  one  intentionally 
and  directly  sets  fire  to  a  prairie,  he  is  liable  for  the 
damages  caused  thereby.    Hunt  v.  Haines,  25  Kan. 

ao. 

A  statute  against  setting  fire  to  prairies  does  not 
apply  to  a  case  of  fire  escaping  without  negligence 
or  carelessness  from  a  railroad  right  of  way  on 
which  section  hands  are  burning  grass  and  weeds. 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Dennis,  88  Kan.  424. 

Under  a  statute  that  one  who  willfully  sets  fire 
to  a  prairie  shall  be  responsible  for  the  damage 
done,  the  fact  that  the  fire  is  set  on  his  own  land, 
and  that  it  is  intended  as  a  protection  to  his  other 
land,  is  ImmaterlaL  Finley  v.  Langston,  12  Mo. 
ISO. 

Burning  stubble  for  farming  purposes  is  not 
within  a  statute  against  willfully  or  negligently 
setting  fire  to  a  prairie,  and  if  due  care  is  exercised 
both  in  setting  It  and  in  caring  for  it,  it  is  not 
within  a  statute  allowing  treble  damages  for  neg- 
ligently permitting  fire  to  extend  beyond  the  lands 
of  the  one  who  sets  it.  Garnler  v.  Porter.  90  Cal. 
lOX 

Timber  fire8, 

A  statute  regulating  the  time  and  manner  of 
firing  forests  and  woods  has  no  application  to  a 
firing  which  is  uninteotional,  as  by  fire  communi- 
cated from  grass  set  on  fire  to  remove  it  from  the 
vicinity  of  wood-piles.  Saussy  v.  South  Florida 
B.  Co.  22  Fla.  327. 

A  statute  providing  a  liability  for  damages  re- 
•ultlng  from  wUIf uUy  setting  fire  to  woods,  prai- 
ries, etc.,  does  not  extend  to  the  case  of  a  fire  set  to 
brush  for  the  purpose  of  clearing  land,  and  escap- 
ing into  the  woods.  Kahle  v.  Hobein,  80  Mo.  App. 
472;  Kusseli  v.  Reagan,  84  Mo.  App.  242. 

A  statute  providing  a  liability  for  burning  woods 
does  not  apply  to  a  case  where  fire  is  set  to  log 
heaps  and  escapes  Into  the  woods.  Averitt  v.  Mur- 
rt?ll,  49  N.  a  823. 

A  Statute  providing  a  liability  for  burning  a 
woods  does  not  extend  to  a  field  grown  up  in 
broom  sedge  and  wire  grass  surrounded  by  an  old 
fence,  and  used  as  a  pasture.  Achcnbach  v.  John- 
ston, 84  N.  C.  264. 

But  an  old  field  turned  out  without  fencing 
around  it,  and  which  is  grown  up  iu  broom  sedge 
and  pine  bushes,  surrounded  by  forest  land,  ia 
31  L.  R.  A. 


within  the  statute  against  firing  any  woods.  Hall 
V.  Cranford,  50N.  C.  3. 

A  statute  against  firing  woods  without  notice 
does  not  apply  to  a  fire  set  to  prevent  tbe  spread 
and  escape  of  one  already  existing.  Tiller  v.  Wfi- 
son,  1  Lea,  892. 

Under  a  statute  providing  liability  for  willfully 
firing  woods,  there  is  no  liability  if  the  fire  was 
necessary  to  protect  defendant's  property,  Tyson 
V.  Rasberry,  8  N.  0. 80. 

BaHrwid  fires. 

Burning  the  grass  and  weeds  from  the  right  of 
way  is  within  tbe  scope  of  a  statute  rendering  a 
railroad  company  liable  for  damages  caused  '/y 
fires  set  out  in  tbe  operation  of  the  road,  .hlibsout  1 
Fac.  R.  Co.  V.  Gady,  44  Kan.  688. 

Under  a  statute  making  railroad  companies  lia- 
ble for  property  destroyed  **along  the  route,'  the 
fact  that  tbe  property  destroyed  was  separated 
from  the  road  by  the  property  of  another  across 
which  the  fire  ran,  will  not  relieve  the  liability. 
Pratt  V.  Atlantic  &  St.  L.  R.  Co.  42  Me.  679. 

Under  a  statute  making  railroad  companies  liable 
for  fire  communicated  by  their  engines,  tbe  fact 
that  the  fire  is  communicated  through  another 
building  will  not  relieve  defendant  from  liability. 
Hart  V.  Western  B.  Corp.  18  Met.  90,  46  Am,  Dec 
719. 

Under  a  statute  making  a  railroad  company  lia- 
ble for  all  damages  tbat  shall  accrue  by  fire  from 
an  engine,  the  company  is  liable  for  a  fire  which  ia 
communicated  from  a  bridge  which  was  itself  set 
on  fire  by  an  engine.  Hooksett  v.  Gonoord  R.  Go. 
88  N.  H.  242. 

Under  a  statute  making  a  railroad  company  lia- 
ble for  the  consequences  of  any  fire  which  origi- 
nates within  the  limits  of  its  right  of  way,  the 
questions  of  its  negligence  and  of  the  remote  or 
proximate  cause,  is  immaterial.  Thompson  v. 
Richmond  &  D.  R.  Co.  24  8.  C.  866. 

As  wiU  be  seen,  the  general  question  of  the  neg- 
llgrence  of  railroad  companies  in  communicating 
fires  from  their  engines  is  not  treated  in  this  note. 
The  question  depends  on  somewhat  dliferent  prin- 
ciples from  those  which  govern  ordinary  fires  and 
will  be  treated  in  a  future  note  together  with  the 
Uabiiity  for  fires  started  by  other  nuichinery,  en- 
gines or  furnaces,  ail  of  which  are  more  dangerous 
in  use  than  those  treated  here,  and  many  of  which 
are  sanctioned  by  the  legislature,  which  removes 
them  somewhat  from  tbe  ordinary  question  of 
common-law  liability. 

Notice. 

11  there  is  a  failure  to  give  the  statutory  notice, 
no  amount  of  care  on  the  part  of  the  one  setting 
tbe  fire  will  relieve  him  from  liability.  Lamb  v. 
Sloan,  94  N.  C.  534. 

If  the  statute  provides  for  notice  to  adjoining 
proprietors  before  setting  a  flre,  the  notice  may  be 
waived.    Uoberson  v.  Kirby,  62  N.  C.  477. 
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move,  the  gross  around  hi)  stacks,  by  idowing 
and  burniuf^^  was  oot  oegligeoce.  Is  this  cor- 
rect? The  general  and  frequently  applied 
rule  is  that  the  question  of  negligence  or  not 
Is  for  the  jury.  There  are  exceptions  to  the 
rule,  and  where  (he  facts  are  undisputed  it 
frequently  becomes  the  duty  of  the  court  to 
decide  the  question.  It  is  practically  claimed 
by  plaintiff  that  this  is  such  a  case.  It  is  said 
that  it  is  a  case  where  plaintiff's  property 
was  placed  in  sudden  and  imminent  danger 
by  the  negligence  of  defendants,  and  that  neg- 
ligence is  not  to  be  imputed  to  plaintiff  be- 
cause he  made  an  error  in  judgment,  and  at- 
tempted to  remove  his  hay,  rather  than  to 
protect  it  by  burning  around  the  stacks.  The 
principle  that  one  who,  by  another's  negli- 
lECDce,  is  suddenly  placed  in  a  situation  where 
be  must  adopt  a  perilous  alternative,  does  not 
adopt  the  safest  or  wisest  course,  and  is  in- 
jured, is  not  to  be  charged  with  negligence,  is 
well  recoernized.  It  is  plain,  however,  that 
this  case  does  not  come  within  this  principle. 
The  rule  is  based  upon  the  fact  that  the  plain- 
tiff encounters,  without  warning,  a  sudden 
emergency  ana  imminent  peril,  when  cool 
judgment  cannot  be  expeclea  nor  demanded. 
Manifestly,  it  cannot  and  ought  not  to  apply 
where  the  danger  is-.simply  a  danger  to  proper- 
ty, which  has  been  seen  and  apprehended,  or 
ought  to  have  been  apprehended,  for  days 
prior  to  the  event.  Here  there  had  been  fires 
raging  upon  parts  of  the  marsh  for  days. 
The  plaintiff  himself  saw  the  fire  which  escaped 
from  the  Odekirk  stack  more  than  twenty-four 
hours  t)efore  the  fire  reached  his  ground,  and 
apprehended  danger  therefrom.  There  was 
ample  time  for  him  to  exercise  his  judgment 
and  discretion.  It  was  clearly  not  a  case  of  a 
eudden  emergency  and  periL 

But  it  is  claimed  that  the  instruction  is  jus- 
tified by  the  principles  laid  down  in  the  case 
of  Eeiioggy.  Chicago,  eft  N,  W.  R.  Co.,  26  Wis. 
228,  7  Am.  Rep.  69.  It  is  well  to  note,  in  the 
first  place,  the  exact  question  in  issue,  and  de- 
cided, in  that  case.  It  was  a  case  where  fire 
was  kindled  in  the  dry  grass  and  weeds  on  the 
right  of  way  of  a  railroad  by  sparks  from  an 
engine,  and  escaped  to  plaintiff's  land,  and 
was  carried,  by  dry  grass  and  weeds  thereon, 
to  the  stacks  and  barns  of  the  plaintiff.  The 
trial  court  charged  that  it  was  for  the  jury  to 
fiiy  whether  the  plaintiff  was  negligent  in 
leaving  the  dry  grass  and  weeds  on  his  own 
land,  and  refused  to  instruct  the  jury  that  it 
was  neglieence  per  se,  which  would  defeat  a 
recovery  for  plaintiff,  to  leave  the  ^rass  and 
weeds  uncut  on  his  land.  It  was  held  that 
there  was  no  error  in  thus  instructing  the  jury. 
These  were  the  points  actually  decided,  so  far 
as  necessary  to  be  stated  in  this  connection, 
and  it  is  manifest  that  they  do  not  reach  the 
question  here  raised.  It  is  true  that,  in  the 
opinion  of  the  court,  language  \b  used  which 
seems  to  indicate  that  negligence  is  not  to  be 
imputed  to  a  man,  so  long  as  he  uses  his  own 
property  in  a  lawful  manner,  whatever  may 
be  the  negligence  of  others;  but  that  language 
was  not  essential  to  the  questions  involved, 
and  has  been,  in  effect,  disapproved  by  this 
court  in  Murphy  y,  Chicago  dbN.  W.  R.  Go.,  45 
Wis.  222,80  Am.  Rep.  721.  Furthermore,  it 
is  evident  from  the  opinion  filed  upon  the 
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motion  for  rehearing  in  the  Kellogg  due  that 
the  principles  laid  down  wore  not  intended  to 
have  any  such  sweeping  effect  as  is  contended 
for  in  this  case.  It  is  there  said,  (p.  257:)  "A 
man  in  his  senses,  in  face  of  what  has  been 
aptly  termed  a  'seen  danger.' — that  is,  one 
which  presently  threatens  and  is  known  to 
him, — is  bound  to  realize  it,  and  to  use  all 
proper  care,  and  make  all  reasonable  efforts, 
to  avoid  ity  and  if  he  does  not  it  is  his  own 
fault;  and,  he  having  tbus  contributed  to  his 
own  loss  or  injury,  no  damage  can  be  re- 
covered from  the  other  party,  however  negli- 
gent the  latter  may  have  been."  A  distinc- 
tion is  then  drawn  between  this  "seen  dan^r 
and  a  danger  which  exists  in  anticipation 
merely,  and  the  danger  in  that  case  of  a  ik)s- 
sible  fire  at  some  time  was  held  to  be  one  of 
anticipation  merely.  The  danger  in  this  case 
was  as  certainly  a  "seen  danger"  as  any 
which  could  be  imagined;  and  on  the  basis  of 
the  law.  as  finally  declared  in  the  Kellogg 
Case  itself,  the  rule  here  must  be  that  it  was 
the  duty  of  plaintiff  to  use  all  proper  care  and 
reasonable  effort — namely,  the  care  and  effort 
which  reasonably  prudent  men,  under  like  cir- 
cumstances, would  use — to  save  his  hay  from 
fire,  and  whether  he  did  so  or  not,  and  whether, 
if  not,  his  failure  so  to  do  directly  contributed 
to  the  destruction  of  his  hay,  was  a  question 
for  the  jury  to  decide,  and  they  should  not 
have  been  instructed,  as  matter  of  law,  that 
the  failure  to  remove  the  grass  around  the 
stacks  was  not  negligence.  This  rule  is  sub- 
stantially recognized  in  Murphy  y.  Chicago  db 
N.  W,  k  Go,  45  Wis.  222,  80  Am.  Rep.  721. 
and  MilU  v.  Chicago,  M,  A  Bt,  P.  B.  Co,  76 
Wis.  422.  This  substantial  error  necessitates 
a  reversal. 

Judgment  reverted,  and  cause  remanded  for 
a  new  trial. 


O.  F.  HAUSMANN,  Appt, 

V. 

City  of  MADISON,  Respt. 
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!•   Ice  on  a  sidewalk  extending^  partly 

ity  which  is  caused  by  melting  snow  and 


Note,— 27i«  Jiahttity  nf  municipal  corporaUoru  for 
ice  on  streets  or  sidewaJks, 

The  question  of  the  liability  of  municipal  corpo- 
rations for  ice  on  streets  or  sidewalks  has  been  one 
frequently  before  the  courts  both  in  cases  where 
the  liability  is  controlled  by  the  rules  of  common 
law  and  also  in  those  where  such  liability  is  depend- 
ent upon  statute. 

It  cannot  be  said  that  the  courts  have  adopted 
any  general  settled  law  upon  the  subject. 

Foundation  of  the  liabUtty. 
The  basis  of  the  action  for  an  injury  sustained 
because  of  a  defect  in  a  street  is  the  negligence  of 
the  municipal  corporation  in  failing  to  keep  the 
street  In  a  reasonably  safe  condition  for  travel.  If 
there  is  no  breach  of  this  duty,  there  is  no  right  of 
action,  and  if  there  is  no  want  of  ordinary  care, 
there  is  no  breach  of  duty.  A  municipal  corpora- 
tion does  not  warrant  the  safety  of  its  streets,  for 
its  legal  obligation  is  to  exercise  ordinary  care  and 
skill  in  making  and  keeping  Its  streets  in  a  reason- 


See  also  32  L.  R.  A.  861;  36  L.    R.  A.  211. 
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tee  from  a  buildlncr  merely  tbrough  the  laws  of  | 
gravitation  and  temperature,  te  not  a  defect  in  a 
gtreet  for  which  the  municipality  la  liable,  where 
It  lies  only  an  inch  or  two  thick  and  nearly  level, 
except  dose  to  the  building  where  pedestrians  do 
not  walk. 

2.  One  who  slips  upon  ice  corerin^  only 
part  of  the  width  of  a  sidewalk  without 


seeing  the  ice  although  it  is  plainly  visible  and 
there  is  noi^ng  to  divert  bis  attention,  while  ho 
knows  that  there  is  ice  at  various  places  along  the 
sidewalk,  is  guilty  of  contributory  negligence 
which  will  bar  any  claim  against  .the  municipal- 
ity for  his  injuries. 
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ably  safe  condition  for  travel  by  persons  who  ex- 
ercise ordinary  care.  Michigan  City  v.  Boeckling, 
12S  Ind.  80. 

There  must  be  some  breach  of  duty  on  the  de- 
fendant's part  prior  to  the  accident,  and  in  the  ab- 
sence of  any  unusual  or  dangerous  obstruction  to 
travel  from  snow  or  ice,  or  in  the  absence  of  such 
a  lapse  of  time  between  the  creation  of  the  obstruc- 
tion and  the  occurrence  of  the  accident  as  to  afford 
a  presumption  of  knowledge  of  the  condition  of 
the  street  or  opportunity  to  remove  the  obstacle 
after  notice,  there  can  be  no  recovery.  Harring- 
ton V.  Buffalo,  121  N.  Y.  147. 

The  duty  resting  upon  municipal  corporations  to 
remove  accumulations  of  ice  and  snow  as  they  fall 
from  time  to  time  upon  their  streets,  is  a  qualified 
one,  and  becomes  imperative  only  when  dangerous 
formations  or  obstacles  have  been  created  and  no- 
tice of  their  existence  has  been  received  by  the 
corporation.  Hunt  v.  New  York,  109  N.  Y.  134; 
Harrington  v.  Buffalo,  aupra. 

In  each  case  the  sidewalk  is  to  be  pronounced 
sufDdent  or  insufficient,  as  it  is  or  is  not  reasonably 
safe  and  convenient  for  the  travel  passing  upon  it, 
under  the  particular  circumstances  which  exist  in 
connection  with  that  particular  case.  Goeport  v. 
Evans,  112  Ind.  185;  Hubbard  v.  Concord,  86  K.  H. 
68, 60  Am.  Dec  fiBQ. 

It  must  be  shown  that  there  was  an  obstruction; 
no  negligence  on  the  part  of  the  plaintiff ;  notice 
of  the  defect  on  the  oorporation*s  part,  or  the  ex- 
istence of  the  defect  for  such  a  length  of  time  as  to 
imply  notice,  and  the  want  of  due  diligence  in  re- 
moving the  obstruction.  Boulder  v.  NUes,  9  Colo. 
416. 

In  West  Virginia,  section  68  of  chapter  48  of  the 
Code  of  1887,  page  881,  Imposes  an  absolute  liability 
and  in  express  terms  makes  the  town  liable  for 
damages  for  injuries  sustained  by  reason  of  a  de- 
fect in  a  public  street  or  sidewalk.  Its  language 
is  unqualifled,  without  exception  or  limitation, 
and  for  that  reason  the  question  of  want  of  notice 
or  want  of  care  on  the  part  of  the  town  is  alto- 
gether immaterial,  and  the  exercise  of  any  degree 
of  care  in  repairing  the  street  or  sidewalk  is  no  de- 
fense to  an  action  for  mjurles  from  a  defect  there- 
in, if,  notwithstanding  such  care,  the  street  or  side- 
walk was  in  fact  defective.  The  mere  allegation 
and  proof  of  the  defect  and  the  injury  caused  being 
all  that  is  necessary.  Chapman  v.  Milton,  31  W. 
Va.  884;  Sbeff  v.  Huntington.  16  W.  Va.  807. 

In  order  to  fix  a  liability  upon  the  town,  it  must 
be  proved  to  the  satisfaction  of  the  Jury  that  the 
place  where  the  injury  was  sustained  was  upon  a 
street  or  sidewalk  which  had  been  opened  and  im- 
proved by  the  town,  or  which  had  been  used  and 
treated  by  the  town  authorities  as  a  public  street 
or  sidewalk.    Chapman  v.  Milton,  supra. 

Section  65  of  chapter  18  of  the  Revised  Statutes 
of  Maine  gives  a  party  injured  either  in  person  or 
property  through  any  defect  or  want  of  repair  In 
any  highway,  a  right  of  action  against  the  town 
obliged  by  law  to  repair  the  same.  Rogers  v. 
Newport,  62  Me.  101. 

In  the  above  case  a  snow-drift  caused  the  defect, 
and  the  court  held  that  the  duties  and  liabilities 
with  respect  to  it  were  the  same  as  though  no  other 
cause  existed  such  as  a  wood  pile  alongside  of  the 
highway.  Ibid, 
21  L.  R.  A. 
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The  remedy  in  case  of  injury  occasioned  by  rea- 
son of  such  defects  as  ice  and  snow,  is  against  the 
city  exclusively,  who  cannot  protect  itself  from 
liability  by  reason  of  an  ordinance.  Kirby  v. 
Boylston  Market  Asso.  14  Gray,  249,  74  Am.  Dec 
082:  Taylor  v.  Yonkers,  105  N.  Y.  802, 60  Am.  Bepw 
tie. 

A  purely  public  burden  cannot  be  laid  upon  a 
private  individual,  except  as  authorized  in  cases 
to  exercise  the  right  of  eminent  domain,  or  by  vlr* 
tue  of  proper  proceedings  to  enforce  special  as- 
sessments of  special  taxation.  Chicago  v.  O'Brien^ 
111  111.  682, 68  Am.  Sep.  640,  a  case  of  ice  on  sidd* 
wallES. 

Where  a  city  was  charged  because  of  its  negli- 
gence in  discharging  a  duty  (the  removal  of  ice 
and  snow)  it  owed  to  plaintiff  as  a  traveler  on  its 
streets,  over  which  it  alone  had  exclusive  power 
and  control,  the  court  held  it  liable  by  reason  of 
its  negligence  aud  not  on  account  of  the  neglect  of 
any  other  person  or  corporation,  as  it  was  Its  duty 
to  keep  the  streets  reasonably  safe,  and  further, 
that  such  duty  could  not  be  ev'aded,  suspended,  or 
oast  upon  others  by  any  act  of  its  own.  Norton  v. 
St.  Louis,  97  Mo.  687;  Kitey  v.  Kansas,  87  Mo.  108, 66 
Am.  Bep.  448;  RusseU  v.  Columbia,  74  Mo.  4BQ.  41 
Am.  Rep.  826:  Welsh  v.  St.  Louis,  78  Mo.  7L 

Where  a  city  ordinance  required  all  persons  to 
keep  the  paved  sidewalks  ^'swept  and  dear**  of 
snow,  etc.,  and  to  cause  the  snow  to  be  immediate- 
ly removed  Into  the  carriageway,  the  court  held 
the  city  primarily  liable  for  injuries  sustained  by 
the  non-removal  because  of  Its  own  negllgenoe  In 
discharging  a  duty  it  owed  to  plaintiff.  Norton  v, 
St.  Louis,  supra. 

Yet  a  village  ordinanoe  forbidding,  under  i»en- 
alty,  property  owners  to  permit  snow  or  ice  to  col-  \\ 
lect,  and  remain  on  the  sidewalk  in  front  of  their 
premises  so  as  to  impede  public  travel,  later  than 
ten  o*c]ock  in  the  forenoon  of  the  day  after  the 
same  had  fallen  thereon,  or  for  more  than  two 
hours  after  being  notified  to  remove  the  same,  was 
held  to  be  a  valid  exercise  of  the  police  power,  and 
not  unconstitutional,  as  authorizing  a  taking  off 
private  property  for  public  use  without  Just  com* 
pensation.  Carthage  v.  Frederiok,  10  L.  R.  A.  178, 
122N.  Y.288. 

So  in  People  v.  Mattimore,  45  Hun,  448,  the  ordi- 
nance of  the  city  of  Albany  regulating  the  remov- 
al of  snow  and  ice  from  sidewalks,  made  pursuant 
to  its  charter  of  1888,  chapter  298,  was  held  to  be 
reasonable. 

A  different  construction  would  appear,  however, 
to  have  been  placed  upon  the  constitutional  power 
vested  in  a  city  to  make  such  by-laws  to  render  the 
owner  or  occupier  of  property  liable  for  the  non- 
removal  of  snow  or  ice  from  the  sidewalks,  or  to 
sprinkle  the  same  with  ashes  or  sand,  when  the 
same  cannot  be  removed  without  injuring  the  pave-  ■ 
ment.  Grid  ley  v.  Bloomington,  88  111.  664,  80  Am. 
Rep.  666;  Chicago  v.  0*Brien,  lU  111.  682,  68  Am. 
Rep.  640. 

In  Taylor  v.  Yonkers,  106  N.  Y.  202, 60  Am.  Rep. 
492,  the  court  held  that  a  municipal  corporation 
had  power  to  compel  its  citizens  to  remove  snow 
from  the  walks  in  front  of  their  respective  dwell- 
ings, and  in  case  of  failure  the  corporation  must 
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Haubuaxh  v.  Maduoh. 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Dane  County  In  fa- 
tor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  Injuries  alleged  to 
hare  resulted  from  defendant's  negligently 
permitting  ice  to  form  on  one  of  its  sidewalks. 
Affirmtd, 

The  facts  are  stated  in  the  opinion. 

Mes9n,  Buahnell*  Roi^ers  9&  Hall,  for 
appellant: 

if  ice  or  snow  is  suffered  to  remain  upon  a 


sidewalk  in  such  uneven  ana  rounded  form 
that  a  person  cannot  walk  over  it,  using[  due 
care,  without  danger  of  falling,  it  constitutei 
a  defect  for  which  the  city  is  liable. 

Cook  V.  Milwaukee,  24  Wis.  270,  1  Am.  Hep, 
18«;  Paulson  v.  Pelican,  79  Wis.  448. 

Whether  the  sidewalk  was  defective  or  not 
was  clearly  a  question  for  the  Jury,  and  not 
for  the  court. 

Draper  v.  Ironton,  42  Wis.  696;  Benedict  v. 
Fond  du  Lac,  44  Wis.  496;  Prideaux  v.  Mir^ 


perform  the  act  itself  within  a  reasonable  time  or 
be  held  liable  for  damagee  for  any  injury  sustained 
by  reason  thereof. 

Wbere  a  city  charter  provided  that  the  corpora- 
tion **8houId  have  full  power  and  authority  to  en- 
act and  pass  laws  and  ordinances  necesMry  to  pre- 
serve the  health  of  the  city  and  to  prevent  and 
remove  naisanoes,**  the  city  was  held  liable  for  not 
obaerviDff  the  perf  ormanoe  of  the  same,  the  power 
conferred  not  t)einfr  disoretionaiy  but  imperative. 
Baltimore  v.  ICarriott.  9  Md.  100. 

The  duty  imposed  by  a  city  cliarter  was  held  not 
to  be  dfscbarged  by  the  paesa^e  of  a  city  ordiaance 
providing  for  the  removal  of  snow  and  ioe;  but  the 
city  must  show  that  doe  care  and  dIUffenoe  had 
been  used  by  means  of  vigorous  elTorts  to  carry 
out  the  provisions  of  the  ordinance.    IMd. 

Where  power  was  given  by  charter  to  the  oom- 
moo  council  of  a  municipal  corporation  to  repair 
and  maintain  the  sidewalks,  and  the  council  had 
also  a  right  to  damages  in  default  of  the  observ- 
ance of  its  ordinances  by  the  property  owner,  the 
court  held  that  the  action  must  first  be  brought 
against  the  corporation,  which  was  primarily  lia- 
ble. Taylor  V.  Lake  Shore  ft  IC  8.  B.  Co.  46  Mich. 
M.  40  Am.  Rep.  457. 

Bat  in  Boohcater  v.  Campbell,  10  L.  B.  A.  806. 
UB  N.  T.  40S,  where  the  city  charter  provided 
that  tt  should  be  the  duty  of  lotowners  to  keep  ad- 
joining sidewalks  in  repair  and  to  remove  and  clear 
away  all  snow  and  Ice  or  other  obstruction,  and 
gave  power  to  the  superintendent  to  perform  the 
act  in  case  of  default  and  collect  the  expense,  the 
oonrt  stated  that  the  duty  to  repair  was  imposed  In 
the  same  language  with  that  to  remove  ioe  and 
snow,  and  that  tbere  was  no  seeming  distinction, 
and  further  that  the  lot  owner  was  not  liable  where 
the  defect  was  not  caused  by  his  willful  act  or  neg- 
lect, and  In  any  event  was  only  liable  for  the  ez- 
peoae  of  repairs;  and  that  It  was  immaterial  wheth- 
er the  recovery  was  sought  by  the  party  injured 
or  by  the  oorporation  after  having  paid  the  dam- 


Neoiiaene^ 
In  general. 

Negligence  in  failing  to  keep  the  streets  In  a  rea- 
sonably safe  condition  for  travel  Is  the  gist  of  the 
action*  for  if  there  ia  no  breach  of  this  duty  there  Is 
no  right  of  action,  and  if  there  Is  no  want  of  ordi- 
nary care  there  is  no  breach  of  duty.  Michigan 
City  V.  Boeckling,  122  Ind.  88. 

The  question  is.  Has  everything  been  done  which, 
under  the  circumstauoM  of  each  particular  caee. 
ongbtto  have  been  tlone? 

Highways  are  not  only  to  be  made  and  kept 
'^passable**  but  they  must  be  so  **pai>8able**  that 
tntvelers  may  use  them  with  safety  and  conveni- 
ence by  the  exercise  of  ordinary  care.  Rogers  v. 
Newport.  62  Me.  101. 

A  city  is  not  liable  merely  because  a  person  falls. 
Tbere  must  be  some  neglect  of  d  uty.  W Inne  v.  Al- 
bany, 80  N.  Y.  8.  B.  008. 

The  doty  of  a  dty,  under  the  law,  is  only  to  see 


that  its  sidewalks  are  reasonably  safe  for  persona 
using  ordinary  care  and  caution  in  using  them. 
Chicago  V.  McGlven,  78  111.  847. 

Beasonable  care  must  be  exercised  in  this  partic- 
ular.   Landolt  v.  Norwich,  87  Conn.  616. 

Such  duty  is  not  discretionary;  In  assuming  power 
the  duty  becomes  absolute  and  obligatory.  Col- 
lins V.  Council  Bluffs,  82  Iowa,  824, 7  Am.  Hep.  2U0. 

Whether  cities  are  liable  for  not  removing  Ice 
from  sidewalks,  depends  on  the  circumstances  of 
each  case.  Nothing  can  be  required  of  them  which 
a  jury  would  say  was  unreasonable,  and  for  omis- 
sions to  do  what  is  necessary  to  keep  their  streeu 
and  sidewalks  reasonably  safe  ahd  convenient, 
they  are  answerableL    HaU  v.  Lowell,  10  Cush.  200. 

The  law  exacts  of  municipalities  only  that  which 
iB  practicable  and  reasonable  in  regard  to  keeping 
streets  open,  in  repair,  and  free  from  nuisance; 
their  duties,  under  the  statute,  must  be  interpreted 
upon  a  reasonable  bases  in  reference  to  the  condi- 
tion of  affairs;  impracticable  things  not  being  re- 
quired. Chase  v.  Cleveland,  44  Ohio  St.  006, 88  Am. 
Bep.  848,  a  case  of  slippery  ice. 

Tbere  Is  no  legal  duty  cast  upon  a  municipal  cor- 
poration requiring  it  to  make  Its  sidewalks  safe  im- 
mediately after  a  fall  of  rain  followed  by  frost 
which  causes  such  walks  to  be  slippery,  as  it  does 
not  guarantee  absolute  safety  in  Its  walks.  City  v. 
Gilliam.  80  Pittsb.  L.  J.  461. 

If  a  sudden  ioe  storm  covers  all  the  territory  of  a 
town  it  would  be  impracticable  to  apply  the  rem- 
edy, and  it  would  be  considered  and  treated  aa 
would  an  ordinary  inundation  of  its  streets  by  a 
flood.  Ooughessey  v.  Waterbury,  61  Conn.  406, 6(^ 
Am.  Bep.  88. 

Tbere  must  be  carelessness  in  allowing  the  snow 
and  Ioe  to  remain  for  au  unreasonable  length  of 
time  to  the  danger  of  travelers.  Todd  v.  Troy« 
61  N.  Y.  606. 

Municipal  corporations  must  observe,  notice,  and 
see  that  the  public  streets,  in  winter  time,  are  rea- 
sonably clear  of  snow  and  ice.    Ibid, 

The  plaintiff  must  show  negligence,  by  means  of 
proof  of  either  actual  or  constructive  notice  or 
knowledge.    Foley  v.  Troy,  46  Hun,  896. 

Negligence  may  be  Inferred  from  the  omission 
by  a  corporation  to  cause  dangerous  or  struotiona 
to  be  removed  from  the  streets  iifter  sufficient  time 
has  elapsed  to  afford  presumption  of  knowledge  of 
tbelr  existence  and  an  opportunity  to  effect  their 
removol.  R<'qua  v.  Rocbester,  45  N.  Y.  130;  Har- 
rington V.  Buffalo,  VS\  N.  Y.  147. 

In  Connecticut  the  courts  have  held  that  the  care 
to  be  exercised  by  the  municipality  was  a  reason- 
able one,  which  must  take  into  view  nil  the  circum- 
stances, but  the  result  was  thntthesfan<lar«i  of  dil- 
iprenoe  and  duty  was  not  nooi'8-riiily  the  same  in 
cities  us  In  spai^sely  settled  towns.  Cloiit^ht'saey  v. 
Waterbury,  tiupra;  Landolt  v.  Norwich,  37  Conn. 
615. 

The  means  of  the  town,  and  th«»  Imiwrtaoce  of 
the  locuiity,  must  be  consWIerefl  in  dctiTininlng 
what  is  reasonable  care.  Burr  v.  Plymouth,  48 
Coon.  460. 

It  has  been  hold  that  an  accMnniljiinn  of  snow 
and  ice  may  produce  such  a  coiiaiuuu  of  tbe  road 
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ercU  I\4nt,  48  Wis.  51d,  28  Am.  Hep.  658; 
WardY.  Jefferaon,  24:  Wis.  342;  Ilou/ey.  Fvl- 
ion,  29  Wis.  299,  9  Am.  Rep.  563. 

To  justify  the  court  in  taking  a  case  from 
the  jury,  the  question  must  be  wholly  one  of 
law;  for  if  it  depends  upon  controyerted  facts, 
upon  what  facta  the  testimony  establishes,  the 


credibility  of  whneMcs,  or  what  inferences  or 
conclusion  ought  to  be  drawn  from  the  testi- 
mony, then  it  is  clearly  a  question  to  be  sul^ 
mitted  to  the  jury. 

Valin  V.  Milwaukee  dt  K  R  Co.  82  Wis.  L 
Mr.  Burr  W.  Jones,  for  respondent: 
The  construction  of  the  walk  was  not  faulty. 


as  to  oause  It  to  bedanfreroua  and  defeotlye,  and  in 
each  T>artioular  case  of  alleged  defect  from  such 
cause  the  question  will  depend  upon  an  Inquiry  of 
f!act«  whether  under  all  the  circumstances  of  the 
ease  the  road  was  In  a  reasonably  safe  condition, 
and  whether  those  who  were  bound  to  keep  the 
road  in  repair  were  Justly  chargeable  with  nefrli- 
gence  and  want  of  reasonable  care  in  relation  to  it. 
Oonffdon  v.  Norwich,  87  Conn.  419;  Dooley  v.  Mer- 
iden,  44  Conn.  117,  26  Am.  Bep.  433. 

If  there  have  been  reasonable  efforts  made  to  re- 
move the  obstruction,  according  to  the  means  of 
the  town,  and  the  importance  of  the  locality,  a 
tsity  will  not  be  liable  for  negligence.  Burr  v. 
Plymouth,  48  Conn.  460. 

In  Shea  y.  Lowell,  8  Allen,  186,  the  court  held  that 
In  such  an  action  it  was  competent  for  the  plaintiff 
to  show  that  tn  the  vidnity  where  he  fell  and  was 
Injured  the  toe  bad  been  removed  from  the  side- 
walk with  a  shovel  only,  its  purpose  being  to  show 
that  such  ice  might  have  been  removed  if  reason- 
able means  had  been  used. 

In  Kirby  v.  Boylston  Market  Asso.,  14  Gray,  240, 
74  Am.  Dec  682,  it  was  held  that  the  city  was,  under 
Rev.  Btat.,  chap.  26,  H 1. 3^  24,  required  to  keep  all 
duly  established  highways  within  its  limits  In  good 
repair  and  clear  of  snow  and  ice  so  that  they  should 
at  all  seasons  of  the  year  be  safe  and  convenient 
for  persons  passing  and  traveling  thereon.  To  the 
tame  effect,  Loker  v.  Brookllne,  13  Pick.  843. 

Where  the  injury  complained  of  was  caused  by 
ice  which  had  collected  across  the  sidewalk  at  a 
driveway  from  the  street  to  church  grounds,  in 
oonsequence  of  the  grounds  being  much  higher 
than  the  road,  the  water  flowing  over  the  concrete 
gutters  on  either  side  of  the  driveway  the  court 
held  (the  plaintiff  contending  that  the  defendant 
flhould  have  prevented  the  flow  at  the  driveway  by 
means  of  barriers)  that  the  city  was  bound  to  keep 
the  way  In  repair  so  as  to  be  reasonably  safe  and 
convenient.    Keith  v.  Brockton,  136  Mass.  119. 

If  a  town  does  all  that  it  can  do  with  all  the  men 
and  means  it  can  procure  to  render  the  ways  safe, 
exercising  reasonable  discretion  as  to  the  order  in 
which  the  work  is  done  in  reference  to  the  Impor- 
tance of  the  ways,  it  will  be  doing  all  that  reason- 
able care  and  diligence  require,  though  some 
defects  be  allowed  to  continue  while  others  are 
remedied.    Hayes  v.  Cambridge,  186  Mass.  402. 

In  such  cases  the  defendant  may  prove  that  it  is 
using  every  possible  means  and  effort  to  clear  the 
atreets  and  that  it  had  been  engaffed  with  all  rea- 
sonable care  and  diligence  in  clearing  the  streets 
from  the  defects  caused  by  such  snow  and  ice. 
Ibid. 

Where  the  injury  was  received  by  walking  off 
from  the  sidewalk  upon  the  adjoining  land  which 
was  substantially  on  a  level,  and  there  slipping 
upon  smooth  ice  covered  with  snow,  and  the  plain- 
tiff contended  that  the  defendant  was  liable  at 
common  law  by  reason  of  negligence  in  not  fencing 
the  same  from  the  sidewalk,— the  court  held  no 
auch  duty  existed,  and  that  the  defendant  was  not 
liable.    Damon  v.  Boston,  149  Mass.  117. 

Under  the  Massachusetts  laws  (Stat.  1877,  chap. 
284,  6  2;  Pub.  Stat.  chap.  62,  6  18^  a  town  or  city  is 
liable  only  for  an  injury  or  damage  through  a  de- 
fect which  might  have  been  remedied  or  which 
damaire  or  injury  might  have  been  prevented  by 
reasonable  care  and  diligence.    Blake  v.  Lowell,  143 
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*  Where  an  action  was  brought  against  a  town 
under  chapter  234  of  the  Statute  of  1877  to  recover 
damages  for  personal  mjurles  caused  by  the  faUing 
of  a  bridge,  the  court  allowed  evidence  to  show  that 
there  was  an  accumulation  of  snow  and  ice  thereon 
which  was  one  of  the  causes  of  the  falling.  Whit- 
man V.  Groveland,  131  Mass.  553. 

So  it  has  been  held  to  be  immaterial  that  Ice  ex- 
isted upon  a  street  upon  a  Friday  or  Satu  rday  prior 
to  the  time  of  the  plaintiff^s  injury,  unless  the  jury  . 
are  satisfled  that  such  ice  remained  upon  the  side- 
walk, was  there  at  the  time  of  the  accident,  and 
rendered  said  street  not  reasonably  safe  and  con- 
venient for  travelers.  McKean  v.  Salem,  148  MasSi 
109. 

Where  the  street  was  considerably  traveled,  and 
at  the  place  where  the  plaintiff  fell  the  water  from 
adjoining  land  overflowed  the  sidewalk  and  occa- 
sioned trouble,  to  remedy  which  an  underdrain  had 
been  laid,  but  water  still  flowed  on  the  walk  and 
formed  ice,  upon  which  plaintiff  fell,  the  sidewalk 
being  In  other  respects  safe  and  convenient,  the 
court  held  that  it  was  not  the  duty  of  the  corpora- 
tion to  keep  the  sidewalks  at  all  times  absolutely 
free  from  ice,  and  that  where  the  street  commis- 
sioners were  doing  their  best  to  keep  the  sidewalks 
reasonably  safe  there  was  no  liability.  Landolt  v, 
Korwioh,  87  Conn.  615. 

It  has  been  stated  as  no  longer  being  open  to 
question  in  Now  York  state  that  a  municipal  cor- 
poration was  bound  to  keep  its  streets  and  side- 
walks in  a  reasonably  safe  and  proper  condition  for 
public  use,  and  that  for  neglect  of  such  duty  it  was 
liable  for  damages  to  persons  without  fault  on 
their  part,  receiving  injuries  upon  the  streets. 
Pomf  rey  v.  Saratoga  Springs,  104  N.  Y.  456:  Conrad 
V.  Ithaca,  16  N.  Y.  158:  Bequa  v.  Bochester,  46  N.  Y. 
128;  Hines  v.  Lockport,  BO  N.  Y.  238;  Todd  v.  Troy. 
61  N.  Y.  506;  Evans  v.  Utica,  69  N.  Y.  166;  Weed  v. 
Ballston  Spa,  76  N.  Y.  !129;  Saulsbury  v.  Ithaca.  94  N. 
Y.  27, 46  Am.  Bep.  122:  Dubois  v.  Kingston,  102  N. 
Y.  219, 55  Am.  Bep.  804. 

The  rule  is  equally  applicable  to  incorporated 
villages  and  to  cities,  and  the  same  principles  which 
impose  liability  upon  the  one  class  of  corporations 
impose  it  upon  the  other.  Pomf  rey  v.  Saratoga 
Sprinas.  supra. 

And  where  the  plaintiff  who  was  proceeding  with 
caution  In  the  dark  stepped  into  a  gutter,  the  side 
and  cross  walks  being  covered  with  water,  the  evi- 
dence showing  that  the  gutter  was  found  by  the 
street  commissioner  to  be  full  of  ice  and  snow  with 
water  running  over  the  walk;  that  he  cleaned  the 
gutter  out,  but  left  the  obstruction  so  that  the 
water  could  not  flow  into  the  sewer;  that  there 
were  no  barriers  or  lights  pLiced  there;  that  two 
friends  of  plaintiff  crossed  safely  but  tliat  he  with 
a  child  in  his  arms  fell.— the  court  found  that  thoro 
was  sufScient  evidence  of  neglivence  to  go  to  the 
jury.    Bly  v.  Whitehall,  120  N.  Y.  506. 

Where  the  facts  showed  a  month  of  severe 
weather,  snow-etorms  and  freezing  temperature 
which  taxed  householders  and  others  to  the  ut- 
most; slippery  and  dangerous  sidewalks  in  every 
locality  caused  by  packed  and  frozen  snow,  and 
the  formation  of  ice;  that  the  walk  upon  which 
plaintiff  fell  had  been  regularly  cleaned  of  snow, 
within  a  reasonable  time,  but  was  coaied  with  loe 
from  natural  causes  and  the  rigor  of  the  climate, 
—the  court  held  the  city  not  liable  as  something 
more  must  be  shown  than  the  presence  of  ioe  due 
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Cook  T.  Milioaukee,  27  Wis.  192;  Seltroth  v. 
Premsott,  63  Wis.  652;  Orouenbach  ▼.  Mvltoau- 
tee,  66  Wis.  81.56  Am.  Rep.  614. 

The  mere  presence  of  ice  upon  the  walk 
during  ooDditions  of  weather  such  as  existed 
at  the  time  of  this  accident  does  not  constitute 
a  defect  within  the  meaning  of  the  statute. 


Chamberlain  ▼.  Onfikosfi  (Wis.)  19  L.  R.  A. 
518;  Urotseiihaeh  v.  Miltoavkee,  Schroth  v.  Free- 
eoti,  and  Cook  v.  Milwaukee,  eupra;  Taylor  v. 
Tonkere,  105  N.  Y.  202,  59  Am.  Rep.  492. 

The  nonsuit  was  properly  granted  on  the 
ground  of  contributory  negligence. 

Achtenhagen  ▼.  Wateriown,  18  Wis.  331, 86 


to  the  results  of  a  low  temperature,  to  charge  the 
<itT  with  negllgenoe.   Eayeny  y.  Troy,  106  N.  Y. 

in. 

In  Battersby  v.  New  York,  7  Daly,  l«,  where  the 
plaintiff  slipped  on  some  ice,  the  court  held  the 
duty  to  keep  the  streets  free  from  snow  and  ice 
was  not  an  absolute  and  unqualified  one,  and  that 
allowances  must  be  made  in  cases  of  an  unusual 
fall  of  snow,  and  that  if  reasonable  dlliffence  was 
nsed  the  defendant  could  not  be  held  liable. 

SaUee  of  the  aceumvlation^  obetruction,  or  defect, 

A  city  must  haye  notice,  actual  or  corjstructive, 
throuich  the  loner  continuaDoe  of  the  obstruction, 
io  order  to  be  liable  for  negligence.  DIakeley  y. 
Troy,  18  Hun.  107;  Jansen  y.  Atchison,  16  Kan.  866; 
Rlgga  y.  Florence,  87  Kan.  IM ;  Salina  v.  Trosper, 
27  Kan.  545;  Bmporia  y.  Bchmidling,  88  Kan.  486; 
Springer  y.  Philadelphia,  22  W.  N.  C.  180;  Hanson 
y.  Warren,  Id.  138L 

Notice  is  required  in  order  that  the  attention  of 
the  proper  authorities  may  be  brought  to  the 
pbysival  objects  in  the  highway  or  to  its  physical 
condition,  which  caused  the  injury  so  that  proper 
mveatlgatton  may  be  made.  Canterbury  y.  Bos- 
ton, 141  Maas.  216 :  Bailey  y.  Byerett,  188  Mass.  441; 
Dalum  y.  Salem,  186  Mass.  278. 

Express  notice  must  be  giyen  of  a  particular  ac- 
cumulation of  snow  and  ice,  to  the  proper  authori- 
ties. McKellar  y.  Detroit,  SI  Mich.  158,  58  Am. 
Bep.867. 

Where  notloe  of  the  condition  of  the  street  was 
giyen  by  the  officer  on  the  beat  on  the  day  prior 
to  the  accident,  the  court  found  that  the  Ice  on 
which  the  plalntiiT  fell  was  a  defect  witbout  refer- 
ence to  its  origin.    Blake  y.  Lowell,  148  Mass.  806. 

Where  according  to  the  usual  custom  of  the  city 
the  patrolman  on  the  beat  reported  the  non-re- 
moyal  of  the  accumulations  on  the  sidewalk  on  each 
day  for  a  week  prioi  to  the  accident,  to  the  inspect- 
or, who  according  to  custom  and  duty  should 
haye  reported  the  same  to  the  police  headquarters 
when  the  matter  would  haye  been  handed  oyer  to 
the  attorney  for  inyestigation,  the  court  held  the 
citv  chargeable  with  notice.  Twogood  y.  New 
York,  102  N.  Y.  216. 

Where  the  notice  of  the  injury  described  the 
Immediate  cause  of  the  injury,  which  in  connec- 
tion with  the  faulty  construction  of  the  sidewalk 
constituted  a  defect  io  the  street,  the  court  held 
that  the  actual  cause  of  the  injury  was  at  least 
partially  described,  and  if  not  described  with  com- 
plete accuracy,  there  was  no  intention  to  mislead, 
and  that  the  defendant  was  not  misled,  and  that 
the  case  came  within  chap.  86  of  Stat,  of  1882,  eyen 
though  such  a  notice  might  haye  been  held  iosuifl- 
cicot  before  the  statute  as  not  accurately  describ- 
ing the  time  and  place  of  the  Injury.  Canterbury 
T.  Boston,  supra;  Spellman  y.  Chicopee,  181  Mass. 

4iaL 

In  Maine,  since  the  passage  of  the  Act  of  1877, 
chap.  206,  twenty-four  hours*  notice  of  the  specific 
defect  which  caused  the  injury  must  be  giyen  to 
the  municipal  officers,  or  suryeyors,  or  commission- 
ers of  highways.    Smyth  y.  Bangor,  72  Me.  248. 

The  mere  admissions  of  such  officers  are  not  suf- 
ficient notice.   Jhid, 

In  Sayage  y.  Bangor,  40  Me.  176,  68  Am.  Dec.  668, 
wliere  the  facts  showed  an  obstruction  by  a  heayy 
•aoow-drift  of  the  way  prepared  for  trayel,  and 


that  in  consequence  another  road  was  used  which 
led  oyer  a  gutter  coyered  with  ice  and  snow  which 
in  consequence  of  a  thaw  and  rain  gaye  way  in- 
juring the  plaintiff,  the  court  held  the  defendants 
chargeable  with  sufficient  notice  and  liable. 

Where  there  was  a  defect  in  a  sidewalk  which 
when  covered  with  scow  or  ice  was  dangerous,  of 
wliloh  fact  the  defendant  had  knowledge,  the  court 
held  that  the  occurrence  of  a  snow-storm  wa.  suf- 
ficient to  charge  them  with  notice  of  the  danger 
so  as  to  hold  them  iiuble  for  negligence.  Corts  ? 
District  of  Columbia,  7  Mackey,  277. 

The  long  continuance  of  the  obseryably  daviger- 
ous  condition  will  charge  the  city  with  conatruo- 
Uye  notice.  McLaughlin  y.  Oorry,  77  Pa.  luO,  If 
Am.  Rep.  432. 

In  the  case  of  a  flow  of  water  from  a  hydrant 
upon  the  sidewalk  which  had  continued  for  some 
time  there  would  be  constructive  notice  of  th<  es- 
cape of  the  water  and  of  its  flow  over  the  side- 
walk.   Oorbett  y.  Troy,  68  Hun,  288. 

So  where  water  flowed  from  the  leader  from  the 
roof  of  a  house  upon  the  sidewalk,  contrary  to  the 
provisions  of  the  city  ordinances,  and  froze  Uf  on 
the  spot  so  that  ice  formed  there  in  winter,  the 
court  held  the  question  sufficient  for  the  jury  to 
find  constructive  notice  against  the  defendant  so 
as  to  charge  negligence.  Belch  y.  New  York,  12 
Daly,  72. 

It  is  not  necessary  that  the  authorities  of  a  city 
should  have  actual  notice  that  a  sidewalk  is  de- 
fective m  order  to  make  the  city  liable,  but  it  is 
sufficient  to  prove  notice  of  the  defect,  or  estab- 
lish the  existence  of  facts  from  which  notloe  would 
be  inferred,  or  circumstances  from  which  it  ap- 
pears that  the  defect  ought  to  have  been  known 
to  the  defendant.  Lincoln  v.  Smith,  28  Neb.  782; 
York  y.  Spellman,  19  Neb.  888. 

Where  the  testimony  showed  that  a  defect  had 
existed  for  some  time,  and  that  it  was  apparent, 
the  court  held  the  city  chargeable  with  notice. 
Lincoln  v.  Smith,  supra:  Waldron  v.  SL  Paul,  88 
Minn.  87 ;  Troxel  y.  Vinton,  77  Iowa,  90, 

It  has  been  held  to  be  competent  to  show  that 
the  sidewalk  had  been  m  an  unsafe  condition  by 
reason  of  the  accumulation  of  the  ice  for  a  period 
of  time  previous  to  the  happening  of  the  accident, 
where  actual  notice  had  not  been  shown,  in  order 
to  prove  construotlye  notice.  Oillrie  y.  Lockport, 
128  N.  Y.  408. 

But  mere  proof  of  a  fall  occasioned  by  ice  upon 
the  same  place  two  years  prior  to  the  accident  is 
not  competent  for  any  purpose.    Ibid. 

Yet  the  frequency  of  accidents  at  a  particular 
place  is  good  evidence  of  its  dangerous  character. 
District  of  Columbia  v.  Armes,  107  U.  8.  619,  27  L. 
ed.618. 

If  the  proper  officers  of  the  defendant  city  did 
not  know  of  such  obstruction  when,  by  ordinary 
and  due  diligence  and  care,  they  might  have 
known  and  have  removed  it,  the  defendant  was 
held  liable  as  in  a  case  of  actual  notice.  Boulder 
y.  Niles,9Colo.415. 

Where  the  plaintiff's  evidence  showed  that  the  ice 
was  in  substantially  the  same  condition  at  the  time 
of  the  injury  that  it  was  when  formed  immediately 
after  the  storm  of  snow  and  rain,  which  occurred 
some  time  before  the  injury,  the  defendant  con- 
tending that  injury  was  not  caused  by  the  gen- 
eral roughness  and  uneven  condition  of  the  ice  or 
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Am.  Dec.  709;  Langhoff  ▼.  Miltoaukee  A  P.  du 
Ch.  R.  Co,  19  Wis. 490.  28  Wifl.  48;  Rothe  v.  MU- 
waukee  cfe  8t,  P.  R.  Go,  21  Wis.  256;  Nicka  v. 
Mar8?iaU,'24  Wis.  189;  Delaney  t.  Milwaukee  d 
St,  P.  R,  Co.  88  Wis,  67;  Ooldatein  ?.  Chicaffo,  M. 
eft  .^.  P,  R,  Co.  46  Wis.  404;  Kearney  ▼.  Chicago, 
M,  dt  St,  P.  R.  Co.  47  Wis.  146;  W%Uiam$  v. 


Chicago,  M  db  St.  P.  R  Co.  Hi  Wis.  1;  Eop^ 
kins  V.  RuMh  River,  70  Wis.  10;  Sdia^  v. 
Sandusky,  83  Ohio  St.  246,  81  Am.  Rep.  688; 
Wilson  T.  CTiarlestoum,  8  Allen,  187;  J9(^fafi  ▼. 
Jpsufieh,  12  Cush.  488;  Ow»/icv  v.  Barker,  8J 
m.  800,  26  Am.  Rep.  278;  JSrte  r.  Moffiti,  101 
Pa.  616,  47  Am.  Rep.  789. 


by  any  defect  exoept  by  a  hole  In  the  ioe,  the  court 
held  the  Jury  Justified  in  finding  that  the  defend- 
ant's attempt  to  clear  the  sidewalk,  more  than  a 
week  prior  to  the  aocident,  before  the  ioe  was  fully 
formed,  and  that  there  was  evidence  of  notice  of 
the  defect  by  reason  of  the  patrol  of  the  police  and 
of  negligence  in  not  remedying  the  same,  were  suf- 
ficient to  render  defendant  liable  under  Pub.  Stat., 
chap.  62.  fl  18.  Fortln  v.  Easthampton,  145  Mass.  196. 
The  mere  fact  that  there  was  snow  on  a  certain 
date,  and  none  after  another  ffiven  date,  the  court 
held  was  not  sufBclent  proof  that  the  ice  on  the 
sidewalk  on  the  hitter  date  wos  caused  by  the  pre- 
vious fall  so  as  to  charge  the  defendant  with  neg- 
ligence.   Foley  V.  Troy,  46  Hun,  880. 

Reasonable  time  to  remove. 

In  all  casesj  the  corporation  must  be  allowed  a 
reasonable  time  to  reinove  the  defect,  obstruction, 
or  accumulation.  Taylor  y.  Yonkers,  106  N.  Y.  802, 
S8  Am.  Hep.  482;  Kinney  v.  Troy,  106  K.  Y.  667; 
Kaveny  v.  Troy,  106  N.  Y.  571;  0*Connor  v.  New 
York,29N.Y.aR.602. 

Where  snow  falls  to  such  an  extent  as  to  cause 
an  obstruction  the  city  must  remove  it  within  a 
reasonable  time.  Smith  y.  Chicago,  88  Fed.  Bep. 
888. 

In  Foxworthy  v.  Hastings,  26  Neb.  188,  where  the 
plaintiff  sought  to  recover  damages  for  injuries 
sustained  by  reason  qf  an  accumulation  of  Ice  and 
snow,  the  court  held  that  where  the  obstruction 
was  caused  by  falling  snow,  which  extended  over 
the  entire  city,  it  was  sufficient  notice  to  the  city 
authorities  of  the  existence  of  snow  on  the  side- 
walks, and  it  was  the  duty  of  the  city  to  clear  the 
tame  away  within  a  reasonable  time,  otherwiae  it 
would  be  liable  in  damages. 

Where  damages  were  claimed  for  Injuries  sus- 
tained by  reason  of  an  icy  sidewalk,  in  front  of  a 
hotel,  the  floor  of  the  piazza  of  which  projected 
over  the  sidewalk  four  feet,  and  the  eaves  of  the 
piazza  roof  projected  eight  or  ten  inches  further, 
the  sidewalk  from  the  floor  of  the  piazza  being  en- 
tirely oovered  with  ioe,  which  was  thickest  near  the 
piazza  and  formed  a  ridge,  and  the  evidence 
showed  that  the  ridge  was  formed  through  the 
treading  down  of  snow  which  had  fallen  four  days 
prior  to  the  accident  and  was  glazed  over  by  the 
rain  or  by  the  drip  from  the  piazza  and  was  hard 
to  remove,— the  court  held  that  the  defendant 
could  wait  a  reasonable  time  for  the  hotel  owner 
to  remove  the  ridge,  and  the  duty  to  remove  It  did 
not  attach  until  that  reasonable  tlrae  had  elapsed, 
and  that  whether  four  days  was  a  reasonable  time 
was  a  question  for  the  Jury.  Keane  v.  Waterford, 
28  N.  Y.  8.  R.  84a 

And  where  the  defect  was  ice  on  the  sidewalk, 
which  was  Increased  by  rain  falling  and  freezing 
shortly  before  the  accident,  which  caused  all  the 
sidewalks  in  the  city  to  be  icy,  the  court  held  that 
the  question  was  one  of  reasonableness  as  to  lapse 
of  time  in  which  the  danger  could  be  removed,  and 
excluded  evidence  showing  that  steps  were  actual- 
ly being  taken  to  remedy  the  same.  Pajme  v.  Low- 
ell, 10  Allen,  147. 

In  cases  under  the  Maasachusetts  Act  of  1877, 
chap.  284,  the  question  of  what  is  reasonable  must 
depend  upon  the  kind  and  severity  of  storms,  their 
duration,  the  extent  to  which  all  the  ways  In  a 
town  are  rendered  unsafe  for  travel,  the  labor  re- 
21  L.  R.  A. 


quired  to  make  them  safe,  the  number  of  men  em» 
ployed  and  available,  and  the  diligence  with  which 
the  work  is  prosecuted.  Hayes  v.  Camttridge,  188- 
Mass.  4021 

Where  snow  and  rain  fell,  followed  by  extremely 
cold  weather,  continuing  four  days  and  until  the 
plaintiff  was  injured,  the  ice  covering  all  the 
streets  of  the  village,  the  court  held  that  in  such  a 
case  the  municipality  might  wait  a  thaw  without 
being  guilty  of  negligence.  Betts  v.  Glovers ville, 
28  N.  Y.  S.  R.  881,  following  Taylor  v.  Yonkers,  10^ 
N.  Y.  202, 60  Am.  Bep.  482. 

So  in  Wlnne  v.  Albany,  88  N.  Y.  8.  R.  608,  where 
snow  had  lallen  three  days  prior  to  the  accident, 
the  weather  being  very  cold,  and  the  ridge  of  ice 
such  as  would  be  caused  by  the  packing  of  moist 
snow,  the  court  held  the  city  not  liable  for  negli* 
gence. 

Where  forty-eight  hours  only  had  elapsed  be- 
tween the  snow-fall,  and  the  time  the  plaintiff  fell 
upon  the  Ice  and  snow,  the  court  held  that  a  rea- 
sonable time  had  not  elapsed  either  to  presump- 
tively charge  the  defendant  with  negligence,  or 
to  charge  it  with  ooostruotive  notice  of  the  slip- 
pery condition  of  the  walk.  O*0onnor  v.  New 
Tork(2BN.Y.aB.602. 

Kere  liCppsrfness. 

In  cases  of  mere  sUpperiness,  or  smooth,  level  ioe» 
the  decisions  will  be  found  to  differ,  but  the  gen- 
eral doctrine  upon  this  phase  of  the  queatioa 
would  seem  to  be  that  for  mere  general  sUpperi- 
ness caused  by  smooth  or  level  ice,  there  Is  no  ]!»• 
billty,  although  If  there  were  notice  of  a  particular 
slippery  condition  in  any  given  place  the  corpora- 
tion might  be  held  liable. 

Slippery  ice  covering  a  sidewalk  Is  not  of  Itself  a 
defect  for  which  a  city  could  be  held  responsible. 
Boulder  v.  Nlles,  9  Colo.  416. 

In  lUinois  the  courts  have  held  that  the  mere 
sllpperiness  of  a  sidewalk,  oocasloned  by  Ioe  or 
snow,  not  being  accumulated  so  as  to  constitute 
an  obstruction,  was  not  such  a  defeot  as  would 
make  a  city  liable  for  damages  occasioned  thereby* 
Chicago  V.  McQiven,  78  IlL  817. 

In  the  absence  of  reasonable  care  and  prudence^ 
and  of  any  defect  in  the  sidewalk,  a  village  Is  not 
liable  for  mere  slipperineaSi  Gibson  v.  Johnson,  4 
III.  App.  268. 

So  where  the  city  was  sued  for  damages  for  a 
prrcss  violation  of  duty  in  permitting  snow  and  U» 
to  accumulate  on  its  sidewalk  so  as  to  form  an  ob- 
atruction  and  be  dangerous  to  travel,  whereby  the 
plaintiff  sustained  damage,  the  court  held  that 
mere  sllpperiness  and  unevenness  caused  by  tramp- 
ling, thawing,  and  freezing,  where  Ioe  and  snow 
had  not  accumulated  to  such  an  extent  as  to  make 
it  an  obstruction,  did  not  create  a  liability.  Aurora 
V.  Parks,  21  HI.  App.  468. 

Where  the  plaintiff  charged  negligence  In  con- 
structing the  walk  which  was  up  to  grade  in  part 
and  below  grade  in  another  part,  a  step  being- 
placed  at  the  intersection  of  the  two  walks  which 
was  icy  and  very  slippery  at  the  time,  the 
court  held  that  the  defendant  was  not  liable  for 
mere  sllpperiness.  Chicago  v.  Bixby,  64  Hi.  82, 25> 
Am.  Rep.  429. 

In  Broburg  v.  Des  Moines,  68  Iowa,  628, 80  Am« 
Rep.  766,  the  court  held  that  the  mere  fact  that  m. 
street  was  In  a  dangerous  condition,  because  of  lo» 
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Orion,  J.,  delivered  the  opinion  of  the 
couit: 

This  action  is  brongbt  to  recoTer  damsges 
for  a  personal  injury  to  the  plaintiif,  caused  by 
the  daective  condition  and  want  of  repair  of 
a  sidewalk  of  said  city.  At  the  close  of  the 
testimony  for  the  plaintiff   the  circuit  court 


granted  a  nonsuit  on  the  motion  of  the  defend- 
ant. The  grounds  of  the  motion  were  that 
there  was  no  negligence  on  the  part  of  the  city 
shown,  and  that  there  was  contributory  negh- 
gence  on  the  part  of  the  plaintiff  shown  by  the 
evidence.  Oi  course,  either  one  or  the  other 
of  these  grounds,  sustained  by  dear  aod  satis- 


and  snow  rendering  tbe  walks  and  orossincr  slip- 
pery, by  reason  of  the  operation  ot  natural  causes, 
would  not  render  the  dty  liable,  even  iX  such  ice 
and  snow  were  not  removed  in  a  reaaonable  time. 

80  In  Maine  the  courts  held  that  mere  sUpperlneas 
<tf  a  sidewalk  is  not  a  defect  for  which  the  city  is 
liable.   Bmy th  v.  Baniror,  72  Me.  240. 

The  same  conclusion  was  arrived  at  in  Stanton  v. 
fifnriDflraeld,  12  Allen,  666.  where  the  plaintiff,  wear- 
ing rubber  overshoes,  feU  upon  a  slippery  piece  of 
ioe,  which  sloped  from  the  fence  toward  the  road, 
the  evidence  showinff  that  the  sidewalks  were  cov- 
•ered  with  ice,  rough  and  uneven,  ice  aod  snow  be- 
ing piled  up  OD  the  outside,  that  smooth  ice  ex- 
tended aoroes  the  walk;  that  the  weather  had  been 
oold,  rough,  and  windy:  that  there  were  no  ashes 
or  sand  on  the  sidewalk;  and  that  the  plaintiff  used 
<due  carew  The  court  held  that  the  way  was  not  de- 
fective within  the  meaning  of  the  statutes  providp 
fog  that  they  shall  be  safe  and  convenient  for  trav- 
elers merely  because  slippery,  if  in  all  other 
respects  in  good  order,  and  properly  constructed, 
and  that  the  ice  constituted  no  obstruction  except 
by  its  smoothness,  although  deposits  of  ice  and 
SDOw  might  be  an  obstruction  if  in  masses,  or  de- 
fective by  means  of  a  special  tendency  to  cause 
•deposits  of  ice. 

Similar  conclusions  were  arrived  at  in  Hutohins 
V.  Boston,  U  Allen,  671;  and  Johnson  v.  Lowell,  Id. 
SO, 

Again  where  the  defect  alleged  was  the  slippery 
eonditlon  of  the  walk  produced  by  snow  looeened 
and  tluown  up  in  the  street  by  the  oars,  and  then 
eaiTled  upon  the  sidewalk  and  trodden  down  by 
the  ordinary  travel  of  persons  cr«)8Bing  the  streets 
and  standing  waiting  for  the  cars,  the  court  held 
the  defendants  free  from  blame  and  the  aetloo  not 
maintainable,  asthere^were  no  defects  for  which 
the  dty  oould  be  held  liable.  Nason  v.  Boston,  U 
Allen,  SOa. 

A  defect  in  a  way  does  not  exist  where  nothing 
Is  shown  but  the  existence  of  ice  which  is  not  dan- 
gerous or  unsafe  except  that  it  presents  a  smooth 
and  polished  surface  over  which  it  is  dilllouit  to 
pass  without  being  exposed  to  the  risk  of  a  fall. 
Luiher  v.  Worcester,  07  Mass.  288. 

And  In  Stone  v.  Hubbardston,  100  Mass.  40,  the 
court  held  that  mere  slipperiness  of  surface  of  a 
highway  properly  constructed  and  of  no  unusual 
fikipe,  whether  occasioned  by  the  ordinary  action 
of  rain,  snow,  or  frost,  or  by  such  travel  as  does 
not  alter  the  form  of  the  surface,  was  no  defect  In 
the  highway,  any  more  than  moisture  or  mud  upon 
a  flagstone  or  sidewalk. 

And  where  the  evidence  showed  that  it  was  slip- 
pery everywhere  in  the  vicinity,  that  the  injury 
was  caused  by  the  sUpperiness  of  the  ice  slone,  the 
sihape  of  the  sidewalk  having  nothing  to  do  with 
the  fall  of  the  plaintiff,  and  no  danger  or  defect 
which  would  not  have  existed  if  the  sidewalk  and 
the  ice  had  been  perfectly  level,  the  oourt  refused 
the  plaintiirs  exceptions  to  the  defendants  ver- 
diet  in  tbe  court  below.  Gilbert  v.  Boxbury,  100 
Mssi^UK. 

Mere  slIppecfnesB  by  reason  of  a  smooth  coating 
of  ice  does  not  constitute  a  defect  or  want  of  repair 
for  whidh  a  city  or  town  is  liable  under  the  highway 
act.   Pinkbam  V.  Topsfleld,  104  Msss.  78. 

Since  tbe  passing  of  the  Statute  of  1877,  chap.  234, 
Pub.  Stat.,  ohap.  G^  the  defendant  is  only  liable  for 


an  injury  or  damave  through  a  defect  ''which 
might  have  been  remedied  or  which  damatre  or  in- 
jury might  have  been  prevented  by  reasonable 
care  and  diligence**  on  its  part,  tbe  question  of  I'ea- 
sonable  care  and  diligence  depending  upon  the 
facts  and  clrcumstaDces  of  each  case.  Hayes  v. 
Cambridge,  186  Mass.  402. 

Slippery  ice  covering  a  sidewalk  is  not  of  itself 
a  defect  for  which  a  city  is  responsible  under  this 
statute  without  proof  that  the  sidewalk  was  not 
reasonably  safe  and  convenient  for  strangers. 
MoKean  v.  Salem,  148  Mass.  109. 

So  under  sections  1442-1446  of  How.  Stat  rMlch.) 
the  courts  have  held  that  damages  cannot  be  re- 
covered for  injuries  sustained  on  account  of  a 
mere  accumulation  of  snow  or  ice.  McKellor  v. 
Detroit,  67  Mich.  168, 58  Am.  Rep.  857. 

InHenkes  v.  Minneapolis,  42  Minn.  530,  where 
the  action  was  for  damages  caused  by  a  fall  on  an 
icy  pavement,  the  evidence  showed  that  cold  winter 
weather  had  existed  for  some  time  and  that  all  the 
sidewalks  in  the  city  were  covered  with  Ice  to  a 
certain  extent  so  that  If  a  man  did  not  take  care, 
he  was  liable  to  slip  and  fall  almost  any  place,  the 
court  held  that  the  defendant  was  exempted  from 
liability,  as  mere  sUpperiness  of  a  sidewalk  by 
either  ice  or  snow,  was  not  a  defect  for  whicb  cities 
were  liable;  that  their  obligation  to  keep  their 
streets  in  a  safe  condition  did  not  extend  to  the  re- 
moval of  Ice  which  constituted  no  other  defect 
than  sUpperiness:  that  in  that  case  there  was  noth- 
ing but  sUpperiness,  no  accumulation  which  caused 
an  obstruction  to  travel,  no  ridges  or  irregularities 
of  such  height,  or  lying  at  such  incUnation  or  an* 
gle,  as  would  trip  people  or  oause  them  to  fall. 

It  appeared  that  in  the  above  case  there  had  been 
a  Are  in  a  building  on  the  sidewalk  where  plaintiff 
fell,  and  water  had  escaped  from  the  hose  pipe,  ran 
on  the  sidewalk,  and  froze,  the  result  being  thicker 
ice  ia  that  locality  than  elsewhere  and  extra  rough- 
ness. 

In  BeU  V.  York,  81  Neb.  84S,  the  rule  as  to  recov- 
ery was  stated  to  be  one  which  must  greatly  depend 
upon  the  circumstances  of  each  particular  case, 
but  that  in  most  cases  in  order  to  recover,  there 
must  be  evidence  of  the  obstacle  attending  the 
casualty,  other  than  mere  slippery  walks  that  pro- 
voked tbe  danger. 

The  same  conclusion  was  arrived  at  in  Nebraska 
City  V.  Rathbone,  20  Neb.  288,  where  for  several 
days  prior  to  tbe  accident  snow  had  been  failing, 
with  some  sleet,  and  caused  an  accumulation,  the 
sidewalks  being  sUppery  and  unsafe,  the  court 
holding  the  question  one  of  fSet  f or^the  jury  and 
not  of  law,  but  stating  that  the  mere  fact  of  sUp- 
periness was  not  sufQdent  to  render  the  defend- 
ant Uable.  See  also  Foxworthy  v.  flastings,  28  Neb. 
772. 

The  mere  fact  of  faiUng  on  sUppery  ice  is  not 
sufficient  to  enable  the  plaintiff  to  recover  dam- 
ages. Todd  V.  Troy,  61  N.  T.  606;  Oorbett  v.  Troy, 
58  Hun,  828. 

Something  more  than  sltpperiness  mnst  be  shown 
to  enable  one  suffering  from  it  to  oast  the  burden 
of  compensation  upon  the  city.  Kinney  v.  Troy« 
106  N.  Y.  667. 

To  the  same  effect,  ITrquhart  v.  Ogdensburg,  91 
N.  Y.  07, 48  Am.  Bep.  655;  Ctorbett  v.  Troy,  58  Hun, 
228. 

Again  where  the  plalntUf  fell  on  some  loe  on  the 
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factory  testimony,  would  be  sufficient  to  Justi- 
fy the  nonsuit.  In  an  action  for  neglijBrence  a 
nonsuit  is  proper  only  when  the  inference  of 
contributory  negligence   on  the  part  of    the 


Haye  ▼.  Ohieago  &  N.  F.  It.  Co.  62  Wis.  686. 
From  the  facts  established  by  the  indisputable 
evidence  we  are  satisfied  that  under  this  rule 
the  defendant,  in   respect  to   this  ice  on  the 


plaintiff,  or  of  the  absence  of  negligence  on  the  ,  walk,  was  not  guilty  of  any  culnable  negli- 
part  of  the  defendant,  is  deducible  from  the  genoe,  and  that  the  plaiDtiff  contributed  to  hi» 
undisputed  facts  and  circumstances  proved.  .  own  injury  by  his  want  of  ordinary  care.  With- 


Bitlewalk  and  was  seriously  injured,  hut  there  was 
DO  direct  evidence  of  ioe  on  the  walk  for  any  time 
prior  to  the  accident;  although  the  plaintiff 
claimed  to  prove  the  fact  by  evidence  of  the  con- 
dition of  tbo  weather  during  the  previous  week 
and  urged  that  the  ice  had  not  formed  from  natu- 
ral causes  for  a  week,  the  court  held,  ttae  facts  be- 
ing consistent  with  the  throwing  of  water  on  the 
sidewalk,  tbat  the  city  was  not  liable.  Foley  v. 
Troy,  45  Hun,  396. 

And  where  the  plaintiff  fell  on  a  small  piece  of 
ice  covered  with  failing  snow,  there  being  no 
proof  of  a  defect  in  the  sidewallc,  although  the 
street  sloped  and  there  was  a  discharge  of  water 
from  a  vacant  lot  over  the  sidewallc  at  the  place  of 
accident,  but  no  proof  of  notice  of  obstruction 
nor  evidence  of  the  street  being  in  a  dangerous 
condition  long  enough  to  give  constructive  notice 
of  danger,  nor  proof  that  the  fall  was  at  a  piaoe 
where  ice  had  been  previously  8een,~th6  court  held 
that  the  city  was  not  liable.  Tracey  v.  Pougbkeep- 
Bie,  46  Hun,  669. 

Where  the  streets  had  been  cleared,  and  subse- 
quently a  fail  of  rain  or  the  melting  of  adjoining 
snow  was  followed  by  severe  cold,  which  cov- 
ered eversrthing  with  ice  and  made  the  walks 
slippery  and  dangerous,  the  court  held  the  munici- 
pality not  liable  for  the  non-removal  of  the  same, 
the  same  being  almost  impossible  of  removal  with- 
out a  thaw.  Taylor  v.  Yonkers,  105  N.  Y.  2Q2, 09 
Am.  Kep.  498. 

So  where  four  or  live  inches  of  snow  had  fallen 
three  or  four  days  prior  to  tbe  accident,  which  was 
followed  by  rain  and  heavy  frost  and  at  the  time  of 
the  accident  snow  was  falling  slightly,  no  defect 
In  tbe  sidewalks  or  notice  in  the  authorities  of  its 
condition  being  shown,  the  court  held  the  city 
was  not  liable  for  the  accliient.  Muller  v.  New- 
burgb.  32  Hun,  24, 106  N.  Y.  668. 

From  the  opinion  In  tbe  last  preceding  case 
Pratt,  J.,  dissented,  contending  that  there  was  no 
dillerence  between  oases  of  danger  from  mere 
slipperiness,  the  result  of  defective  construction, 
or  snow  and  ice  or  other  slippery  substance  un- 
reasonably left  upon  it,  as  it  was  Just  as  much  an 
obstruction  that  a  traveler  slip  down,  as  that  he 
stumble  over  some  projection  or  step  into  some 
depression  and  fall  down. 

Where  plaintiff  feU  on  ice  one  or  two  inches 
thick  covered  with  a  slight  fall  of  snow,  the  side- 
walk being  Ji)roken  and  disordered,  and  the  negli- 
gence alleged  was  the  faUure  to  remove  the  ioe 
and  not  the  defect  in  the  walk  —the  court  held 
that  the  plaintilf  could  not  recover  because  the 
sidewalk  was  not  in  repair,  for  the  reason  that  the 
injury  was  not  sustained  by  reason  thereof,  but  by 
the  ice.  Smith  v.  Brooklyn,  86  Hun,  224,  affirmed, 
107  N.  Y.  656. 

Where  there  was  no  accumulation,  and  scarce- 
ly any  unevenness  at  the  place  of  accident,  tbe  ice 
on  the  contrary  being  all  in  one  sheet,  *'Just  alike,'* 
and  of  recent  formation,  the  sidewalk  all  right 
three  days  before,  and  in  good  order,  the  court,  in 
the  absence  of  proof  that  ordinary  care  had  not 
been  exercised,  held  that  the  city  was  not  liable. 
Kinney  v.  Troy,  108  N.  Y.  667,  reversing  38  Hun, 
S85. 

Where  the  charge  alleged  that  the  defendant,  a 
dty  of  the  tlrst  class,  sufiTered  ioe  and  frozen  snow 
to  accumulate;  and  to  be  beaten  smooth  and  slip- 
21  L.  R.  A 


pery  by  means  of  a  slide,  thereby  rendering  the 
same  dangerous,  although  it  might  have  informed 
itself  thereof  in  time  enough  to  have  made  it  safe, 
the  court  held  that  the  facts  were  not  sufficient  to 
show  negligence,  as  no  defect  was  proved  to  exist 
in  the  sidewalk,  and  that  an  exception  should  be 
made  in  regard  toslipperlness  from  accumulationa 
of  ice,  the  place  of  the  accident  not  being  one 
much  frequented.  Chase  v.  Cleveland,  44  Ohio  8t» 
506,  SB  Am.  Rep.  843. 

There  must  be  an  obstacle  other  than  mere  slip- 
periness.  Mauch  Chunk  v.  Kline,  100  Pa.  119,  45 
Am.  Rep.  864.  In  this  case  tbe  plaintiff  slipped 
upon  slippery  cobble-stones  between  flat  stone 
and  slightly  higher. 

Mere  slipperiness  of  the  sidewalk  by  ice  or  snow 
accumulating  thereon  will  not  be  sufficient  to  en- 
able plaintiff  to  recover  for  injuries  sustained  by  a 
fall  on  such  sidewolk.  Cook  v.  Milwaukee,  24 
Wis.  270, 1  Am.  Rep.  188. 

Where  the  defect  complained  of  was  caused  by 
some  sudden  act  of  tbe  elements,  and  the  town  had 
no  actual  notice  of  tbe  defect,  or  sufficient  time  bad 
not  expired  to  charge  them  with  constructive  no- 
tice, or  to  effect  repair,  the  court  held  that  the  city 
was  not  liable.    Vt  ard  v.  Jefferson,  24  Wis.  842. 

So  in  Orossenbach  v.  Milwaukee,  65  Wis.  81,  6ft 
Am.  Rep.  614,  where  the  plaintiff  stepping  upon 
tbe  bridge  or  apron  over  a  gutter  on  the  sidewalk 
fell  in  consequence  of  melting  snow  and  water,  .he 
surface  of  the  apron  being  slippery  with  ice.  *he 
evidence  showmg  no  other  defect  which  cnntrib- 
uted  to  the  injury,  the  court  held  that  tbe  plaintiff, 
could  not  recover  as  there  was  no  defect  or  ob- 
struction, mere  slipperiness  of  itself  not  being  suf- 
ficient to  constitute  liability. 

It  has,  however,  been  held  in  Connecticut  tbat  if 
Ice  t>e  found  on  tbe  sidewalks  to  a  limited  extent^ 
in  a  dangerous  condition,  whether  smooth  or  oth- 
erwise,  and  the  city  with  notice  of  the  fact  could 
by  reasonable  expenditure  make  the  passage  safe 
for  travel,  it  must  do  so  and  would  be  responsible 
for  the  consequences  if  the  duty  were  neglected. 
Ciougheesey  v.  Waterbury,  51  Conn.  405,  50  Am« 
Rep.  38. 

In  such  a  case  it  is  tbe  duty  of  tbe  miinicipallty 
to  remove  or  cover  it  within  a  reasonable  time 
after  its  formation.  Hartford  v.  Talcott,  48  Conn. 
632, 40  Am.  Rep.  180. 

And  tbe  accumulation  has  been  held  not  to  be 
necessarily  such  as  would  cause  an  obstruction,  in 
Connecticut    Cloughessi'y  v.  Waterbury,  supra. 

Neither  need  there  be  any  structural  defect  in  the 
sidewalk,  in  tbat  state.    ibi<i. 

AtcuwiiXalUini  and  ohATVx^iomA, 
Municipal  corporarions  have  been  held  liable  for 
ice  and  snow  allowed  to  accumulate  so  as  to  form 
ridges  or  uneven  places  upon  the  sidewalks  which 
endanger  tbe  lives  and  limbs  of  the  traviling  pub- 
lic. But  in  such  cases  it  had  been  generally  held 
that  such  corporations  must  have  actual  or  con- 
structive notice  of  the  danger  or  defect. 

The  accumulations  must  be  the  proximate  cause 
of  tbe  Injury.    Rogers  v.  Newport.  62  Me.  101. 

Municipal  corporations  are  bound  to  keep  the 
streets  in  such  repair  that  a  traveler  upon  the 
streets  will  be  secure  in  the  use  of  them,  and  a  per- 
son seeking  to  recover  dama.  s  must  show  thai 
there  was  allowed  by  the  municipal  authorttiea* 
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crat  detailing  the  testimony,  tlie  facts  estab- 
lished by  it  appear  to  be  as  'follows:  On  the 
26th  day  of  January,  1892.  between  9  and  10 
o'clock  in  Ihe  forenoon,  ihe  plainliff,  without 
any  special  business,  and  not  huriiod,  was 
walking  along  the  walk  on  South  Blair  street 
of  the  city,  near  the  place  of  business  of  War- 


ren &  Sorenson,  until  he  came  to  a  place  where 
there  was  ice  a  few  feet  wide  on  the  walk, 
which  was  an  inch  or  two  thick  where  travel- 
ers walked  and  some  thicker  next  to  the  adja- 
cent building,  and  gradually  run  out  about  the 
middle  of  the  walk,  or  perhaps  nearer  the  out- 
side of  the  walk.    It  was  nearly  level,  and  was 


carelessly,  suoh  an  accumulation  or  contiDuanoe  of 
8DOW  or  ice  as  to  constitute  an  obstruction  causing 
tbe  injuries.    Todd  v.  Troy,  61  N.  Y.  606. 

All  that  Is  required  of  munidpai  corporations  in 
the  prevention  of  accumulations  of  snow  and  ice 
Is  reasonable  care  and  diligence,  which  must  he  de- 
termined In  view  of  all  tbe  surrounding  circum- 
stances. Smlth<  V.  Brooklyn,  86  Hun,  234,  afBrmed, 
107  N.  T.  66&. 

Where  ice  formed  the  day  of  the  accident  from 
the  melting  of  snow  piled  between  tho  sidewalk 
and  curb,  the  sidewalk  for  several  weeks  haFlng 
been  coVered  with  water  whenever  the  weather 
was  warm  and  melted  the  snow,  the  gutter  not  be- 
ing properly  cleaned,  of  which  fads  the  defendants 
were  fully  informed  and  the  commiflBloners  twice 
notified  of  tbe  unsafe  condition,  the  court  held  the 
c:ty  liable.  Gaylord  v.  New  Britain,  8  L.  R.  A.  752, 
C6  Conn.  898. 

From  thta  conclusion,  Pardee,  J.,  diffiented,  hold- 
ing that  there  was  no  structural  defect,  and  the 
moving  of  the  snow  from  the  inner  to  the  outer 
edire  of  the  sidewalk  did  not  Increase  the  quantity 
of  water  in  the  gutter,  and  that  the  failure  to  move 
tbe  snow  away  wtis  not  a  legal  obligation,  that  tlfe 
notice  of  the  danger  was  of  no  legal  signlfloance, 
the  ice  which  caused  the  fall  being  of  a  new  and 
independent  formation.  Loomis,  J.,  also  dis- 
sented. 

To  render  the  defendant  liable,  the  ice  and  snow 
must  have  accumulated  to  such  an  extent  as  to 
cause  an  obst  ruction.  A urora  v.  Parks,  21  III.  App. 
459. 

The  obstruction  or  defect  must  be  such  as  to  be 
dangerous  j>er  se,  or  such  tfaat  a  person  exercising 
ordmary  prudence  cannot  avoid  danger  or  injury 
In  passing;  it  must.,  In  general,  be  a  defect  which 
cannot  be  readily  detected.    Aurora  v.  Pulfer,  56 

III.  27a 

A  mere  accumulation  of  snow  and  'ice  that  does 
not  form  an  obstruction  to  travelers  provided  the 
skiewaUt  is  in  other  respects  properly  constructed 
will  not  render  the-  city  liable  in  damages.  Ma- 
comb v.  Smithers,  6  ill.  App.  470. 

Where  ice  and  snow  accumulated  so  as  to  form 
an  obstniction  which  made  the  sidewalks  danger- 
ous and  unsafe,  the  city  was  held  liable  for  Injuries 
sustained  by  other  people  not  guilty  of  contribu- 
tory negligence.  Smith  v.  Chicago,  38  Fed.  Bep. 
888. 

In  Chicago  v.  Smith,  48  111.  107,  the  plaintiff 
cUimed  damages  for  the  negligence  of  the  city,  the 
evidence  showing  great  negligence  in  suffering  the 
catch-basin  of  the  bydrant  to  be  clogged  up  and 
rendered  incapable  of  receiving  and  passing  off 
the  water;  and  in  flushing  the  water  from  the  hy- 
drant in  suoh  a  manner  as  to  cause  it  to  freeze 
upon  the  street,  and  upon  the  crossmg's  apron; 
and  also  negligence  on  the  plaintiff^s  part  in  that 
she  saw  the  ice,  **  a  hill  of  ice,"  and  attempted  to 
cross  it,  when  by  taking  a  step  or  two  to  the  side  it 
ooold  have  been  avoided,— the  Jury  found  the  city 
liable  and  the  court  refused  to  reverse  the  verdict. 

Where  the  sidewalk  at  the  place  of  the  accident 
was  rough  and  uneven  by  reason  of  some  brick 
being  worn,  over  which  ice  had  formed,  the  court 
held,  the  evidence  showing  tfaat  there  was  no  such 
defect  as  would  render  the  walk  unsafe  or  danger, 
ooa,  that  the  city  was  not  liable,  as  the  defects  or 
obstructions  must  be  suoh  as  were  dangerous  and 
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not  easily  apparent  so  as  to  be  avoided  by  ordinary 
care.  Quinf^y  v.  Barker,  81  111.  800,  26  Am.  Bep.  278; 
Aurora  v.  Pulfer,  66  111.  270,  followed. 

In  tbe  above  case,  Scott,  Ch.  J.,  dissented,  as 
there  were  no  sudden  formations  but  artificial 
causes,  holding  that  when  snow  and  ice  were  suf- 
fered to  accumulate  in  ridges  or  irregular  heaps  In 
particular  localities  on  sidewalks,  to  such  an  ex- 
tent as  to  become  dangerous,  and  which  could 
have  been  prevented  by  ordinary  diligenoe,  the  city 
or  village  was  liable.  Chicago  v.  Smith,  48  III.  107; 
Centralia  v.  Krouse,  64  IlL  19;  Congdon  v.  Norwich, 
87  Conn.  414;  Cook  v.  Milwaukee,  24  Wis.  270. 1  Am. 
Bep.  183;  Luther  v.  Worcester,  VT  Mass.  268; 
Hutchlns  V.  Boston.  97  Mass.  272;  Street  v.  Holyoke, 
105  Ma^.  82,  7  Am.  Hep.  500;  Gilbert  v.  Roxbury,  100 
Mass.  185;  Provlience  v.  Clapp,  58  V.  8. 17  How.  166, 
15  L.  ed.  74;  McLaughlin  v.  Corry,  77  Pa.  109, 18  Am. 
Rep.  4tS. 

Where  there  had  been  heavy  snow-drifts  which 
had  obstructed  the  way  prepared  for  travel,  and 
by  reason  thereof  another  way  was  used  leading 
over  a  gutter  covered  with  ice  and  snow  which  In 
consequence  of  rain  and  a  thaw  gave  way  and  in- 
jured the  plaintiff,  the  court  held  the  defendant 
liable  as  there  was  sufficient  notice  of  the  condition 
of  the  roadway.  Savage  v.  Bangor,  40  Me.  176, 68 
Am.  Dec.  658. 

In  Iowa,  it  has  been  held  that  the  negligent  per- 
mission of  an  obstruction  in  a  street,  from  snow 
and  ice  being  deposited  there  from  natural  causes, 
whereby  injury  results  to  a  traveler,  rendered  tbe 
city  liable  for  neglect  to  remove  obstructions  from 
such  causes.  Collins  v.  Counoli  Bluffs,  82  Iowa, 
324.  7  Am.  Rep.  200. 

The  duty  to  repair  requires  a  city  to  remove  the 
obstructions  from  the  deposits  of  snow  and  Ice. 
IbidL 

In  Loker  v.  Brookline,  18  Pick.  84a,  the  court 
held  that  the  Statute  of  1786,  chap.  81,  which  re- 
quired towns  to  keep  highways,  etc.,  in  repair,  so 
that  tbe  same  should  be  safe  and  convenient  for 
travelers,  etc.,  at  all  seasons  of  the  year,  applied 
to  obstructions  caused  by  snow. 

Under  the  Michigan  Statute  (Pub.  Acts  1879,  p. 
223;  How.  Stat.  t9  144^1446),  giving  damages  for 
neglect  to  keep  public  highways,  streets,  bridges, 
crosswalks,  and  culverts  in  good  repair,  reason- 
ably safe  and  fit  for  travel:  and  making  it  a  duty 
to  keep  the  same  in  good  repair,  safe  and  conven- 
ient for  public  travel  at  all  times,  the  liability 
only  applying  where  tbe  corporation  has  had  a 
reasonable  time  and  opportunity  to  repair  and  due 
diligence  has  not  been  used,— tbe  court  held  that 
damages  could  not  be  recovered  for  injuries  sus- 
tained by  reason  of  a  mere  accumulation  of  snow 
or  ice.  McKellar  v.  Detroit,  67  Mich.  158, 58  Am. 
Hep.  867. 

Where  there  are  accumulations  of  snow  and  ice 
on  the  sidewalks,  the  city  may  be  liable  if  it  has 
been  guilty  of  negligence  in  not  removing  the 
sama  Nebraska  aty  v.  Rathbone,  20  Neb.  288; 
Fox  worthy  y.  Hastioffs,  23  Neb.  772;  Chase  v.  Cleve- 
land, 44  Ohio  St.  505,  58  Am.  Rep.  S43. 

In  Hubbard  v.  Concord,  86  N.  H.  62, 69  Am.  Dec. 
520,  whore  the  defective  sidewalk  was  constructed 
with  a  step  from  it  down  to  a  passageway,  and  from 
that  up  to  the  sidewalk,  both  of  which  were  very 
icy  and  slippery,  as  were  also  all  parts  of  the  streets, 
I  by  reason  of  an  accumulation  of  ice,  the  court  held 
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not  piled  up,  except  near  the  building.  On 
this  foe  be  slipped  and  fell,  and  broke  bis  left 
ann.  Tbe  ice  at  that  place  was  caused  by  the 
melting  of  Ice  and  snow  on  the  roofs  and  in 
the  gutters  of  that  building,  which  was  one 
story  in  front  and  two  in  the  rear,  during  the 
day,  and  spattering  down  on  the  walk;  and  at 


night  it  froze  up  and  made  this  patch  of  ice. 
This  was  usual  In  the  winter,  and  there  .were 
other  similar  places  on  the  walks,  and  from  a 
similar  cause.  There  was  nothing  in  tbe  con- 
struction of  the  building  or  in  its  condition 
upon  which  any  culpable  negligence  of  its 
owner  or  of  the  city  could  be  predicated.    The 


that  if  the  defect  and  injury  were  the  result  of  the 
action  of  the  elements,  without  any  neglect  to  re- 
pair, after  a  reasonable  opportunity,  on  tbe  part 
of  the  defendant,  there  was  no  defect  or  **obBtruc- 
tion,  insufficiency,  or  want  of  repair**  within  the 
meaning  of  the  statute  giving  the  cause  of  action 
for  which  tbe  defendant  could  be  held  liable.  To 
tbe  same  effect,  Johnson  v.  Haverhill,  36  N.  H.  84. 
Wbere  tbe  plalntilTs  evidence  proved  that  the 
sidewalk  had  been  dangerous  for  two  weeks  from 
snow  and  ice,  the  defendant  contending  that  only 
on  one  day  had  it  been  dangerous,  and  then  made 
so  by  boys  sliding  thereon,  tbe  court  held  that  the 
plalntiff*s  verdict  could  not  be  set  aside,  it  being 
apparent  that  the  obstruction  from  ice  and  snow 
was  very  dangerous.  Smid  v.  Ifew  York,  17  Jones 
&8.12a. 

Ridoea  of  $Mnc  and  fee. 

Where  the  facts  showed  that  tbe  plaintiff  using 
ordinary  care,  sustained  injury  by  reason  of  tbe 
formation  of  snow  and  ice  left  upon  a  sidewalk  in 
general  use;  that  the  other  side  of  the  street  was  un- 
der reoonstruction  and  not  used;  that  a  solid  coat  of 
ice  from  one  to  three  inches  thick,  uneven  and  ir- 
regular, but  smooth  and  slippery  in  places,  and 
very  dangerous  had  existed  for  a  week  prior  to  the 
accident,  without  any  attempt  to  clear  it  off  or  to 
remove  theslipperiness;  tbat  a  bank  of  snow  some 
few  feet  high  was  piled  upon  tbe  outer  side  of  the 
walk,  so  that  plaintiff  could  not  step  off  the  walk, 
and  that  due  notice  of  tbe  injury  was  glven,~the 
court  held  the  defendant  liable.  Dooley  v.  Meri- 
den,  a  Conn.  117, 26  Am.  fiep.  488. 

Again,  in  Gaylord  v.  New  Britain,  8  L.  B.  A.  768, 
68  Conn.  808,  tbe  court  held  tbat  tbe  failure  of  city 
authorities  to  clean  out  a  gutter  that  had  become 
improperly  obstructed  so  tbat  it  failed  to  carry  off 
water  resulting  from  tbe  melting  of  snow  piled  be- 
tween the  sidewalk  and  tbe  curb  of  the  street, 
within  a  reasonable  time  after  due  notice  that  tbe 
melting  of  the  snow  permitted  the  formation  of 
ioe  frum  day  to  day  on  tbe  sidewalk,  rendered  the 
city  liable  for  injuries  occasioned  by  slipping  on 
Ice  which  bad  thus  formed  on  tbe  sidewalk. 

Where  ice  or  snow  became,  by  reason  of  travel 
thereon,  or  other  causes,  rounded  or  in  ridges,  tbe 
oourt  hetd  that  tbe  city  should  be  required  to  re- 
move the  same.  Broburg  v.  Des  Moines,  68  Iowa, 
688. 50  Am.  Bep.  756. 

Again,  where  the  plaintiff  fell  in  consequence  of 
a  ridge  or  mound  of  ice  or  bard  snow  from  four  to 
six  Inches  high  extending  from  the  outer  edge  of 
tbe  street  about  two  feet  and  a  half  towards  the 
buildings,  the  walk  being  properly  constructed 
and  the  snow  and  ice  well  cleared  off  with  tbe  ex- 
ception of  tbe  ridge,  which  was  at  tbe  time  cov- 
ered with  a  slight  snow  that  was  then  falling,  tbe 
oourt  held  tbat  tbe  ridge  was  a  defect  for  which 
tbe  defendant  was  liable,  even  though  tbe  accident 
would  not  have  happened  but  for  the  snow. 
Street  v.  Holyoke,  105  Mass.  88, 7  Am.  Bep.  600;  i>ay 
v.Milford,6Allen,96. 

It  has  been  held  that  if  ice,  by  reason  of  constant 
or  repeated  flowing  of  water,  trampling  of  passen- 
gers, or  any  other  cause,  assumes  such  a  shape  as 
to  form  an  obstacle  to  travel,  the  fact  tbat  it  is 
slippery  does  not  make  it  the  less  a  defect  in  the 
highway.    Stone  v.  Hubt)ard8ton,  100  Mass.  49. 

Under  Gen.  Stat,  chap.  44,  t  28,  ridges  caused  by 
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the  freezing  of  melted  or  trodden  snow  were  beld 
to  be  defects  in  tbe  sidewalk  when  they  caused  it 
to  be  more  dangerous  than  mere  smooth  ice  of  uni- 
form thickness.  McAuley  v.  Boston,  113  Mass.  503. 
To  the  same  effect,  Williams  v.  lawrence,  118  Mass. 
606,  note. 

Wbere  ioe  was  suffered  to  remain  upon  a  side- 
walk after  being  trodden  down  intoa  narrow  ridge, 
which  presented  an  oval  surface  raised  above  tbe 
other  parts  of  the  brickway.  such  lidge  being  four 
inches  high  at  tbe  center,  slanting  rapidly  towards 
tbe  surface  from  which  snow  had  been  removed 
before  tbe  Ice  formed,  the  court  beld  tbat  tbe  way 
was  defective,  unsafe,  and  dangerous,  notsolely  be- 
cause of  its  slipperiness.  but  by  reason  of  its  rough- 
ness and  unevenness  from  artiflcial  causes  to  such 
an  extent  as,  in  connection  with  the  slippery  sur- 
face, to  create  a  defect  within  tbe  meaning  of  seo- 
tion  28  of  chapter  44  of  tbe  General  Statutes.  Lu- 
ther y.  Worcester.  97  Mass.  868;  Hutcbins  v.  Boston, 
Id.  272,  to  tbe  same  effect. 

So  where  the  evidence  showed  due  care  on  the 
part  of  tbe  plaintiff,  tbat  there  bad  been  heavy 
snow-storms  and  drifts  the  month  before  the  acc^ 
dent;  a  narrow  pathway  made  for  passengers;  thai 
four  or  five  days  prior  to  tbe  injury  complained  of 
it  snowed  and  rained;  and  tbat  water  ran  in  the 
path  way  which  caused  smooth  ice  to  form  in  layers 
so  as  to  be  uneven,  rough,  and  very  smooth,  tbe 
court  held  tbat  the  way  was  defective  and  the  de- 
fendant liable,  under  Gen,  Stat.,  cbap.  44,  S  22b 
Morse  v.  Boston,  100  Mass.  446,  following  Luther  v. 
Worcester,  and  Hutcbins  v.  Boston,  tupra;  Street 
▼.  Holyoke,  105  Mara.  88, 7  Am.  Rep.  60O;  and  Slta- 
gerald  v.  Woburn,  100  Mass.  804. 

If  snow  or  ice  remain  on  a  sidewalk  for  such 
length  of  time  as  to  form  ridges  or  become  rough 
so  tbat  it  presents  an  obstruction  to  travel,  tbat  is 
a  defect  for  wbtcta  a  dty  may  be  liable.  McKeaa 
V.Salem,  148  Mass.  100. 

A  municipal  corporation  must  prevent  the  for- 
mation of  snow  and  ice  into  mounds  or  ridges  ao 
as  to  become  dangerous.  Mauch  Chunk  v.  Kline, 
100  Pa.  119, 45  Am.  Rep.  864. 

If  tbe  slippery  and  icy  pavements  are  allowed  to 
become  dangerous  by  reason  of  ridges  or  hillock8» 
tbe  corporation  will  be  liable.  Dehnbardt  ▼.  Ptaila- 
delpbla,  16  W.  N.  C.  214;  Fry  v.  Borough,  4  Pa.  Co. 
Ct.  Rep.  604. 

Wbere  the  plaintiff  received  bis  injuries  by  fall- 
ing upon  a  plank  sidewalk,  tbe  boards  of  which 
were  old  and  slanting,  the  ends  being  bare,  but  a 
ridge  of  ice  and  snow  had  formed  in  the  center 
making  it  difficult  and  dangerous,  tbe  oourt  held 
tbat  although  tbe  defendant  could  not  prevent  the 
general  slipperiness  of  its  streets  caused  by  snow 
and  ice,  yet  it  could  prevent  such  aocumulatlona 
as  ridges  and  hilla  which  rendered  it  dangerous. 
McLaughlin  v.  Corry.  77  Pa.  100, 16  Am.  Rep.  482. 

In  Providence  v.  Clapp,  68  U.  S.  17  How.  161, 15  L. 
ed.  72,  under  tbe  Acts  of  Rhode  Inland  then  in  ex- 
istence, the  court  beld  tbat  all  highways  within  an.v 
town  must  be  kept  in  repair  and  the  snow  removed 
or  so  trodden  down  as  to  render  the  road  passable, 
otherwise  the  town  would  be  liable  for  any  neglect 
in  repair,  and  further  tbat  the  act  applied  to  side- 
walks part  of  the  highway,  and  that  the  rule  of 
responsibility,  whether  tbe  obstruction  be  snow  or 
any  other  material,  was  the  removal  or  abatement 
thereof  so  that  tbe  higbway,  street,  or  sidewalk 
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walk  at  that  place  and  a  slope  leDgtb  ways,  ac- 
eordiDg  to  the  established  grade  or  the  street, 
and  an  incliDation  of  a  few  inches  towards  the 
gutter,  but  only  such  as  is  common  with  all 
sidewalks  properly  constructed.  From  the  de- 
scription by  the  several  witnesses  of  this  ice  it 
appears  to  have  been   formed  by  the  melted 


snow  and  ice  on  the  adjacent  building,  by  the 
warmth  of  the  day,  spattered  or  sprinkled 
down  on  the  walk  next  to  the  building,  and  to- 
wards night,  and  at  night,  bv  freezing  as  it 
fell,  and  making  naturally  thicker  ice  near  the 
building,  and  the  water  running  off  towards  the 
gutter,  the  ice  became  thinner  and  thinner,  un- 


should  always  be  safe  and  coDTenieDt  and  that  no 
disthiotion  oould  be  made  between  snow  or  any- 
Hdng  else  that  caused  an  obstruction. 

The  facts  in  the  above  case  showed  that  the  plain- 
tiff  was  injured  in  the  nifrht-time  by  falling  in  oon- 
sequenoe  of  an  obstruction  consisting  of  a  ridge  of 
hard  trodden  snow  and  ice  on  the  center  of  the 
ildewaJIc,  by  reason  of  which  he  fell  across  the 
ridge  and  broke  his  thigh. 

Permitting  snow  or  ice  to  remain  upon  a  side- 
walk in  an  uneven  or  rounded  condition  so  as  to 
be  dangerous  to  people  using  due  care  while  walk- 
ing over  it.  wUi  render  the  city  liable  in  damages. 
Cook  V.  Milwaukee,  2S4  Wis.  270, 1  Am.  Bep.  183. 

If  ice  or  snow  is  permitted  to  remain  upon  a  side- 
walk or  street  crossing,  in  such  an  uneven  and 
rounded  form  that  a  person  cannot  walk  over  it, 
using  due  care,  without  danger  of  falling  down,  it 
constitutes  a  defect  for  which  the  city  or  town  is 
Uabie.  Ck>ok  v.  MUwaukee,  24  Wis.  274, 1  Am.  Bep. 
U3. 

Where  a  sidewalk  had  become  uneven  from  use, 
by  the  snow  being  more  yielding  in  some  places 
than  in  others,  having  sunk  lower  from  the  pres- 
sure of  feet  leaving  an  uneven  and  frozen  surface, 
OD  which  the  traveler  was  liable  to  slip,  the  court 
held  that  such  was  not  the  natural  surface  left  by 
the  snow  or  by  freezing,  but  was  a  defect  or  want 
of  repair  for  which  a  recovery  might  be  had,  as  it 
required  time  and  use  to  make  such  a  condition, 
such  defect  not  being  frequent  or  common,  like 
that  produced  solely  bysnowstonfas  or  by  freezing 
water  or  by  natural  causes,  one  condition  being 
artiflcial,  the  other  natural.  Paulson  v.  Pelican,  79 
WiBL44a. 

So  In  McDonald  v.  Ashland,  78  Wis.  261,  where 
snow  and  ice  were  allowed  to  accumulate  on  a 
bridge  until  a  high  ridge  of  Ice  was  formed  in  the 
oenter,  sloping  to  the  sides,  the  court  held  there 
was  a  defect  for  which  the  city  was  liable. 

Where  It  was  shown  that  a  hydrant  had  been 
leaking  during  the  winter,  the  court  held  that  the 
jury  were  Justified  In  finding  the  city  guilty  of 
negligence  in  permitting  an  escape  of  water  on  the 
ddewalk  which  would  inevitably  cause  ice  In  cold 
weather,  even  though  the  ice  might  have  existed 
but  a  few  days.    Oorbeit  ▼.  Troy,  68  Hun,  228. 

Stntetuna  defects. 

Where  the  sidewalk  has  been  allowed  to  be  in 
bad  order  and  condition  by  reason  of  defects  there- 
in, corporations  have  been  hold  liable  for  negli- 
gence in  not  removing  such  defect  or  obstruction. 
But  In  these  cases  It  must  be  shown  that  the  struct- 
ural defect,  and  not  the  mere  sllpperiness,  was  the 
eoKM  eautang  of  the  Injury. 

Beasonable  care  In  the  construction  and  main- 
tenance fs  required.  Macomb  v.  Smithers,  0  lU. 
App.470. 

That  the  walk  was  slippery  because  of  the  smooth 
surface  of  the  snow  and  Ice  which  had  accumulated 
upon  It,  the  court  held  gave  no  right  of  action  for 
a  defect.  Cook  v.  Milwaukee,  24  Wis.  270,  1  Am. 
Bep.  188;  Paulson  v.  Pelican,  79  Wis.  446. 

Where  the  plaintiff  slipped  and  fell  by  reason  of 
soov  and  loe  upon  a  glass  light  In  the  sidewalk,  the 
court  held  that  the  sidewalk  should  be  taken  as 
reasonably  safe  for  persons  using  ordinary  care 
and  caution.  Chicago  v.  MoGlven,  TSUI.  847.  From 
this,  however,  Boott,  Ch,  J^  dissented,  holding  the 
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glass  itself  to  be  a  dangerous  structure,  that  could 
not  be  seen  in  the  night-time  by  a  person  observing 
ordinary  care. 

In  Chamberlain  v.  Oshkosh  (Wis.)  19  L.  B.  A.  618« 
where  there  was  a  hole  in  the  sidewalk  flQed  with 
water  which  froze  up  and  formed  a  slippery  and 
smooth  surface  of  ice,  the  court  held  that  the  Ice 
by  reason  of  which  the  plaintifT  claimed  she  fell, 
was  the  proximate  cause  of  the  injury  and  not  the 
hole  in  the  walk,  and  that  therefore  the  defcudaut 
was  not  liable,  the  hole  being  only  the  remote 
cause  of  the  accident  and  not  the  direcr,  efficient, 
or  adequate  cause,  as  the  plaintiff  claimed  that  the 
injury  was  the  result  of  the  ley  jBidewalk  and  not 
of  the  hole. 

Where  the  evidence  showed  that  the  plaintiff  fell 
by  reason  of  a  defect  in  the  sidewalk  which  bad 
been  defective  and  in  a  dangerous  condition  lor 
some  time  prior  to  the  accident,  by  reason  of  the 
uneven  surface  of  the  walk  caused  by  the  remo\  al 
of  several  wooden  planks,  some  having  been  al- 
lowed to  remain  loosened  while  others  were  re- 
moved away  leaving  dangerous  holes  which  were 
concealed  by  the  snow,  the  oourt  held  that  the  de> 
feet  In  the  sidewalk  was  the  proximate  and  direct 
cause  of  the  injury.    Lincoln  v.  Smith,  28  Neb.  762, 

So  In  McDonnell  v.  Philadelphia,  12  Pa.  Co.  Ct. 
Bep.  672,  where  the  accident  happened  upon  a  slip- 
pery sidewalk  which  had  been  in  bad  repair  for  a 
long  time,  uneven  with  broken  bricks,  with  water 
flowing  upon  it  through  a  fence  from  which  a  pool 
formed  and  flooded  the  sidewalk  fmaking  it  slip- 
pery, the  court  held  the  defendant  liable,  the  plain- 
tiff having  used  due  care  in  passing  along  the  WMlk. 

Where  the  plaintiff  was  in  no  fault  using  ordinary 
care  and  diligence,  and  was  Injured  by  a  defect  in 
a  public  sidewalk  although  thesllppery  state  there- 
of combined  with  the  defect  to  produce  the  acci- 
dent, the  court  held  the  defendant  liable  as  it  al- 
lowed the  defect  to  remain.  Atchison  v.  King.  9 
Kan.  650. 

And  where  smooth,  level,  and  slippery  ice  formed 
upon  a  sidewalk  by  reason  of  depressions  in  the 
same  and  of  Its  imperfect  condition,  the  court  held 
the  corporation  liable  for  the  defect  and  its  conse- 
quences.   Adams  v.  Chicopee,  147  Mass.  440. 

The  same  conclusion  was  arrived  at  in  Pink  ham 
V.  Topsfield,  104  Mass.  78;  Fitzgerald  v.  Woburn,  1(19 
Mass.  204;  and  the  isaae  of  Billings  v.  Worcester,  1Q2 
Mass.  829,  3  Am.  Bep.  460,  does  not  seem  to  be  in 
conflict  with  this  principle. 

It  has  been  held  that  the  Michigan  statutes  (Pub. 
Acts  1879, p.  223;  How.  Stat.  M 1442-1416).  apply  only 
in  cases  where  the  Injury  has  been  caused  by  de- 
fects from  want  of  repair.  McKellar  v.  Detroit,  57 
Mich.  158,  68  Am.  Bep.  357. 

In  Adams  v.  Chicopee,  147  Mass.  440,  the  court 
held  that  if  owing  to  the  construction  or  condition 
of  a  highway  there  was  some  special  cause  for  the 
formation  of  ice  upon  a  particular  portion  of  it,  it 
would  constitute  a  defect  If  It  rendered  the  way 
unsafe  and  dangerous,  although  the  ice  was  only 
smooth  and  slippery.  The  facts  in  this  case  showed 
that  the  concrete  sidewalk  had  a  depression  in  it 
sufficient  to  hold  and  collect  water,  snow,  or  thawed 
ice,  so  as  to  cause  the  formation  of  smooth  slippery 
ice. 

Where  the  place  alleged  to  be  defective  was  upon 
a  steep  and  springy  hillside  where  the  road  sloped 
not  only  In  the  direction  of  its  course  but  acroa  1ft 
18 
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til  it  was  stopped  runoing  by  freezing  near  the 
middle  of  the  walk.  Its  average  thickDess 
could  not  have  exceeded  an  incli.  From  tbis 
description  any  one  may  be  reminded  of  many 
similar  places  on  tbe  walks  in  the  winter,  if 
it  should  be  held  that  it  was  the  duty  of  the 
city  to  remove  the  ice  from  all  such  places  on 


the  walks  in  the  winter,  it  would  be  a  duty  of 
impossible  performance,  with  all  the  manual 
labor  and  machinery  within  its  command.  Tlie 

? [Utters  and  pipes  of  buildings  are  liable  to 
reeze  up  in  this  latitude  in  the  winter,  and  tbe 
melting  snow  and  ice,  caused  by  the  heat  of 
the  sun  in  the  daytime,  will  naturally  and  nec- 


f  rom  side  to  side,  the  jury,  in  an  action  nnder  G-en. 
8tat.«  cbap.  44, 1 22,  were  Instnicted  not  to  find  for 
thepiainiiffl  unless  they  found  some  special  reason 
for  the  lormatiGD  of  ioe  in  that  particular  local- 
ity, owinff  to  tbe  construction  or  condition  of  the 
road,  that  the  ice  thus  formed  rendered  the  h\gb- 
way  unsafe  and  danjrerous,  and  that  but  for  such 
defect  the  injury  would  not  have  happened. 
Finkham  v.  Topslleld,  104  Mass.  787 

So  where  a  previous  bole  in  the  sidewalk  was  tbe 
proximate  cause  of  tbe  injury,  the  court  held  that 
the  question  was  not  whoLber  the  accident  would 
not  have  occurred  if  the  hole  in  the  walk  had  not 
been  .filled  with  snow,  but  whether  tbe  walk  with 
its  defect,  with  such  suow  as  would  ordinarily  fall 
upon  it,  was  unsafe,  as  if  in  that  condition  it  was 
unsafe,  it  was  dolective,  and  tbe  fact  of  conceal- 
ment by  snow  did  not  relieve  tbe  defendant  from 
liability.    Lincoln  v.  Smiib,  28  Neb,  7fl2. 

Where  the  bricks  in  the  pavement  bad  been  dis- 
place<l  and  removed,  leaving  a  deprei^ion  of  which 
the  authorities  bad  notice,  and  at  the  time  of  the 
injury  all  the  streets  and  sidewailu  were  covered 
with  snow,  sleut  and  ice,  renderinflr  them  difficult 
and  dangerous  for  foot  travelers,  and  tbe  depres- 
sion was  more  or  less  filled  with  frozen  snow,  sleet, 
and  ioe,  presenting  a  surface  not  substantially  dif- 
ferent from  that  around  it,  except  that  it  was 
lower,  some  of  tbe  brick  projecting  some  Inches 
above  the  surface,  tbe  court  held,  tbe  plaintiff  be- 
ing well  acquainted  with  tbe  defect,  that  tbe  fact  of 
uuevennessor  projecting  brick  caused  by  tbe  action 
or  the  elements,  did  not  of  necessity  make  the  ciiy 
liable,  tbe  defect  t>eing  easily  dibcovered,  tbe  defect 
not  being  dangerous  per  se.  Gosport  v.  Evans,  112 
Ind.  i:^. 

Where  tbe  place  at  which  the  accident  occurred 
was  lowest  in  the  middle  and  tbe  water  from  a 
broken  hydrant  and  otbor  sources  ran  down  the 
middle  and  froze,  causinii  an  accumulation  of  ice, 
and  it  appeared  that  there  were  no  ditches  or 
sluices  to  carry  off  tbe  water,  the  court  held  that  a 
defective  construction  of  the  road  in  conjunction 
with  such  an  accumulation  of  ice  cast  upon  tbe 
municipality  tiie  duty  of  removing  the  obstruction 
on  notice.    Decker  v.  B'-.tunton,  161  Pa.  241. 

In  Decker  v.  Scranton,  suprm  where  tbe  evidence 
showed  a  defective  and  dangerous  condition  at  the 
time  and  place  of  the  a^^ident,  tbe  same  being  at- 
tributahie  to  defective  construction  in  conjunc- 
tion with  the  ice,  which  was  negligently  allowed  to 
form  and  remain,  the  court  held  tbe  case  was  for 
tbe  Jury,  and  that  tha  defendant  was  liable  in 
damages. 

Where  melted  snow  ran  down  an  alleyway  near 
the  plaintiff^s  bouse,  and  water  from  a  spring  in 
the  rear  also  flowed  down  the  same  and  across  the 
sidewalk  and  froze  tbe  night  prior  to  tbe  plaintiff's 
sllpning  thereon,  the  court  held  that  tbe  sidewalk 
being  otherwise  in  good  condition,  there  was  no 
negligence  on  tbe  part  of  the  city  which  would 
render  it  liable  for  damages.  Blakeley  v.  Troy,  18 
Hun,  167. 

Where  tbe  plaintiff  brought  suit  for  damages 
sustained  by  reason  of  tbe  defect  in  the  sidewalk, 
tbe  evidence  showed  that  at  tbe  place  where  he 
fell  there  was  an  arched  iron  gutter  covering  worn 
smooth  and  slippery  by  constant  use:  that  the 
place  at  that  time  was  reasonably  safe,  although  it 
was  shown  that  several  people  had  fallen  there, 
21  L.  R.  A. 


I  that  at  tbe  time  of  the  accident  a  slight  snow  had 
fallen  and  added  to  the  slipperlnees,  the  tempem. 
ture  being  14  degrees  below  freealng  point,-  the 
court  held  that  the  plaintiff  could  not  recover  as 
the  place  was  reasonably  safe  and  used  dally  by  the 
public  without  obstruction  or  injury;  that  a  city 
was  only  bound  to  keep  the  sidewalks  and  cross- 
ings In  a  reasonably  safe  condition.  Lyon  v.  Lo- 
gansport  (Ind.  A  pp.)  Nov.  29, 1893. 

In  tbis  case,  however,  a  rehearing  was  sought. 

When  a  sidewalk  has  been  so  constructed  as  to 
be,  with  the  ice  and  snow  that  ordinarily  accumu- 
late upon  it  In  winter,  unsafe  to  travel  upon  with 
ordinary  care,  the  courts  have  held  It  defective* 
Hill  V.  Fond  du  Lac,  66  Wis.  24'*:  Stilling  v.  Thorp, 
54  Wis.  587,  41  Am.  Rep.  60;  Qroeaenbaoh  v.  Mil- 
waukee, 65  Wis.  81,  56  Am.  Rep.  614. 

'llie  same  conclusion  was  arrived  at  In  Perkins 
V.  Fond  du  Lao,  84  Wis.  436»  where  the  walk  waa 
constructed  so  as  to  be  very  steep  thus  rendering 
its  chances  of  danger  from  ioe  or  snow  becoming 
dangerous,  greater. 

Where  the  Injury  was  sustained  by  reason  of  a 
defect  In  the  sidewalk  combined  with  its  icy  con- 
dition, the  court  held  the  defendant  liable  it  being 
shown  that  tbe  accident  was  due  to  the  defect  and 
not  to  natural  causes.  Hampson  y.  Taylor,  16  B. 
L83. 

Where  the  city  was  charged  because  of  its  own 
negligence  in  constructing  its  sidewalk  so  as  to 
render  it  dangerous  when  covered  with  snow  and 
ice,  the  court  held  that  the  proof  must  show  negli- 
gence on  the  city's  part,  that  the  plaintiff  was  freo 
from  negligence,  or  if  guilty  of  any  contributory 
negligence,  it  was  so  slight  that  the  defendant*» 
was  gross  in  comparison  therewith.  Macomb  v. 
Smitbers,  6  DL  App.  470. 

Where,  at  tbe  place  where  the  plaintiff  was  in* 
Jured,  there  were  two  parallel  rows  of  flat  stones 
with  an  iron  plate  at  the  approach  to  each  pave- 
ment, the  space  between  being  filled  with  cobbles, 
tbe  crossing  bei*ig  covered  with  snow  trodden  into 
hard  ice,  the  court  held  that  there  was  nothing 
whereby  the  defendant  could  be  held  liable  there 
being  nothinir  to  show  or  attract  the  attention  of 
the  city  authorities  or  render  them  liable  for  neg- 
ligence. Mauoh  Chunk  v.  Kline,  100  Pa.  119, 45  Am* 
Rep.  864. 

New  formatiofu 

A  person  Injured  by  falling  in  consequence  of  a 
coating  of  ice  recently  formed  over  an  old  ob- 
struction or  ridge  of  ice  and  snow  on  the  street* 
cannot  recover  against  the  city.  Tobey  v.  Hud- 
son, 49  Bun,  818. 

Where  the  cause  of  the  accident  was  ice  which 
had  formed  from  thawed  snow  the  night  before* 
tbe  court  held  that  the  defendant  was  not  liable  al- 
though snow  had  fallen  some  weeks  prior  and  had 
not  been  entirely  removed  from  the  sidewalk. 
Harrington  v.  Buffalo,  m  N.  Y.  147. 

So  where  tbe  plaintiff  claimed  that  his  fail  waa 
caused  by  a  defect  in  the  sidewalk  consisting  of  an 
accumulation  of  rough  and  uneven  frozen  snow 
and  lee  extending  across  and  along  the  sidewalk, 
caused  in  part  by  water  flowing  over  from  the 
gutter  and  freezing,  tbe  court  (plaintiff's  evidence 
showing  that  lour  or  five  inches  of  snow  fell  fol- 
lowed by  rain  and  a  thaw  and  then  cold),  held  that 
it  was  competent  to  refuse  evidence  of  tbe  pr<?- 
vlous  oondition  of  the  sidewalk  as  to  ice  at  n  tia  c> 
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essarily  fall  oTer  the  eaTes  and  down  on  the 
walks,  and  run  off  into  the  suiters  of  the 
streets.  At  the  freezing  time  of  the  eyening  it 
will  be  arrested  in  its  flow,  and  congealed  with 
the  same  descent  or  inclination  of  the  walks.— 
thicker  where  it  falls,  and  growing  thinner,  un- 
til it  ceases  to  run  at  this  place,  about  the  mid- 


dle of  the  walk.  These  conditions  are  pro- 
duced by  natural  causes,  or  the  operation  of 
the  laws  of  gravitation  and  temperature.  Such 
places  may  be  defects  in  the  walks,  but  they 
are  natural  and  common  defects,  for  which  the 
municipality  is  not  responsible.  Tbey  are  un- 
preventable  and  irreparable.    As  said  in  Tay- 


prior  to  the  accident,  so  far  as  offered  to  prove  the 
condition  at  tbe  Ume  of  accident  Woodcock  ▼. 
Worcester,  188  Mass.  268. 

Affaio,  where  many  days  prior  to  the  accident 
toe  and  snow  which  had  accumaJated  upon  the 
sidewalk,  was  suffered  to  remain  there  and  become 
rounded  and  ridgy  along  the  center  of  the  walk, 
and  subsequently  and  prior  to  the  accident  more 
BDOv  fell  and  froze  covering  tbe  streets  with  a 
bard  crust  of  Ice,  none  of  which  bad  been  removed 
wben  the  plaintiff  fell,  the  court  held  that  the 
plaintiff  could  not  recover  as  the  fall  was  on  the 
fresh  ice  as  to  which  the  defendant  was  not  cbarge- 
able  with  negUiieDce,  tbe  question  as  to  whether 
or  not  the  old  ice  and  snow  contributed  to  tbe  ac- 
cident not  being  before  the  jury.  Johnson  v. 
Glens  Falls,  41 N.  Y.  B.  R.  880. 

Where  tbe  sidewalk  was  constructed  of  boards 
and  was  lower  In  one  part  than  tbe  other,  and  the 
water  from  the  adjoining  building,  which  was 
without  gutter  or  eaves-trough,  dripped  upon  tbe 
walk  and  fell  some  few  f <»et  outside  tbe  building, 
and  tbe  evidence  showed  that  it  thawed  and  rained 
and  then  froze  hard,  a  slight  fall  of  snow  following 
the  rain  and  frost  causing  a  new  formation  of  ice,— 
the  court  held  that  tbe  plaintiff  had  no  case,  if  the 
ice  upon  which  be  fell  was  a  new  formation  caused 
by  the  rain  and  frost  of  the  previous  night.  Ayros 
V.  Hammondsport,  190  N.  T.  866,  following  Taylor 
V.  Yonkers,  106  N.  7. 208,  OS  Am.  Hep.  402. 

In  McNally  v.  Oohoes,  127  N.  Y.  880,  where  the 
sidewalk  was  covered  with  a  glare  of  ice  over  its 
entire  width  to  within  one  foot  of  a  building,  and 
about  five  feet  in  length;  and  tbe  evidence  showed 
that  tbe  plaintiff  saw  it,  stopped  and  looked  at  it, 
and  then  stepped  upon  it,  and  after  proceeding 
about  three  feet  slipped  and  fell;  that  tbe  walk 
had  been  in  an  ley  condition  for  about  three  weeks; 
that  it  rained  the  fourth  and  fifth,  turning  cold  on 
tbe  sixth ;  that  tbe  defendant's  superintendent 
passed  over  the  walk  ten  or  twelve  days  prior  to 
tbe  accident,  and  again  a  week  before ;  that  there 
was  ice  there  when  be  did  so,  covered  with  ashes 
where  people  trod,— the  court  held  the  plaintiff 
rightly  nonsuited  as  no  notice  of  the  condition  of 
tbe  firalk  after  the  rain  and  sleet  of  tbe  fifth  and 
tbe  freezmg  on  the  sixth  week  was  brought  home 
to  tbe  defendant,  the  condition  of  tbe  walk  being 
materially  altered  by  the  later  condition  of  the 
weather ;  that  under  the  Laws  of  1881,  chapter  188, 
actual  notice  of  the  defective,  unsafe,  dangerous, 
or  obstructive  condition  of  the  street,  etc.,  must  be 
given  to  the  common  council  or  the  superintend- 
ent of  streets,  etc.,  at  least  twenty-four  hours 
prior  to  the  injury  sustained. 

Where  the  plaintiff,  while  carefully  walking  on  an 
icy  sidewalk,  slipped  and  fell,  tbe  evidence  showing 
that  for  days  previous  tbe  walk  had  become 
rounded  and  ridgy  along  the  center  by  reason  of 
ice  and  snow  suffered  to  remain  there;  that  tbe  day 
prior  to  tbe  accident  snow  and  sleet  two  to  four 
inches  in  depth  fell  covering  the  street  and  others 
with  a  hard  crust;  and  that  none  of  the  Ice  was  re- 
moved,—tbe  court  held  that  the  plaintiff  fell  upon 
new  ice  and  that  the  defendant  was  not  liable;  and 
that  the  question  as  to  the  old  ice  contributing  to 
tbe  injury  so  as  to  charge  tbe  defendant  with  negli- 
^Ecnoe  not  bemg  before  the  jury,  they  were  not  at 
liberty  to  pass  upon  it.  Johnson  v.  Glens  Falls.  41 
K.  Y.  8.  R.  820,  following  Taylor  v.  Yonkers,  106  N. 
Y.  SB,  69  Am.  Rep.  481 
81L.R.A. 


The  above  decision  was  followed  m  Lawless  v, 
Troy,  44  N.  Y.  8.  B.  735,  where  the  facts  were  simi- 
lar, tbe  plaintiff  testifying,  first,  that  she  slipped 
on  tbe  new  snow,  and  second,  that  she  slipped  on 
tbe  old  ice,  tbe  court  holding  that  unless  *he  lat- 
ter was  tbe  concurring  cause  of  tbe  accident  the 
city  was  not  liable. 

To  the  same  effect.  Masters  v.  Troy,  60  Hun,  486; 
Pomrrey  v.  Saratoga  Springs,  104  N.  Y.  460;  Tayloi 
V.  Yonkers,  supra. 

ContrthuHno  cattsea. 
a.  Adjoining  buUdinifit. 

It  is  no  part  of  the  duty  of  a  municipal  corpora- 
tion to  prevent  ice  forming  on  sidewalks  Irom  the 
drip  of  a  roof.    Kaveny  v.  Troy,  108  N.  Y.  571. 

Where  a  natural  cause  of  tbe  accident  existed  for 
which  the  city  was  not  responsible,  and  a  possible 
concurrent  cause  from  dripping  eaves  might  have 
joined  in  making  the  ioe,  but  could  not  be  said  to 
have  itself  caused  the  injury,  tbe  court  held  that 
the  city  was  no  more  t)ound  to  remove  the  new 
coating  than  tbe. layers  beneath.    Ibid, 

A  charge,  that  if  the  accumulation  resulted  from 
drips  from  tbe  eaves  of  a  house,  plaintiff  could  not 
recover,  but  that  if  it  resulted  from  an  accumula- 
tion of  snow  on  the  walk,  tbe  jury  might  And  that 
it  was  negligence  on  tbe  defendant's  part  was  up- 
held.   Kane  v.  Waterford.  29  N.  Y.  S.  R.  840. 

Where  there  was  no  stnictural  defect  such  as.  if 
inconsistent  with  tbe  safety  of  travelers,  would  be 
an  encroachment  upon  tbe  street,  and  the  way 
itself  was  p.operly  constructed,  tbe  descent  of 
snow  or  water  from  tbe  roof  of  a  building,  whether 
sudden  or  gradual,  tbe  court  held,  would  not  give 
a  right  of  action  for  injuries,  as  it  was  not  a  defect 
or  want  of  repair  in  a  highway.  Hixon  v.  LoweU, 
79  Mass.  SO. 

Where  tbe  plaintiff  sustained  injuries  by  reason 
of  falling  upon  a  sidewalk  negligently  suffered  to 
be  out  of  repair  and  in  an  improper  condition,  and 
the  facts  showed  a  mound  or  hummock  of  ice 
thereon  due  to  water  conducted  from  the  roof  of 
a  building  by  means  of  a  defective  pipe  which 
caused  tbe  water  to  escape  and  overflow  upon  tbe 
sidewalk,  tbe  course  into  the  gutter  being  checked 
by  one  of  the  gutter  stones  being  broken  and  ele- 
vated at  one  end  so  that  it  prevented  tbe  flow,  and 
contributed  to  the  roughness  and  unevenness  of 
tbe  walk  in  cold  weather,  the  court  held  the  city 
liable  as  it  was  a  defect  due  to  artificial  rather 
than  natural  causes  for  allowing  wbloh  they  were 
guilty  of  negligence.  Gillrie  v.  Locki  ort,  122  N. 
Y.  408.  following  Todd  v.  Troy,  81  N.  Y.  508. 

Tbe  above  ca*e  was  distinguished  from  Muller  v. 
Newburgh,  33  Hun,  24, 105  N.  Y.  668,  and  Taylor  v. 
Yonkers,  106  N.  Y.  202, 69  Am.  Rep.  492,— upon  the 
ground  that  in  those  two  cases  the  danger  was 
caused  by  natural  causes  as  distinguished  from 
artificial  ones. 

In  Olson  V.  Worcester,  142  Mass.  636,  where  a 
ridge  or  accumulation  of  ice  bad  existed  for  three 
or  four  days  prior  to  the  time  of  tbe  accident,  the 
ridge  being  caused  from  tbe  outlet  of  a  water  con- 
ductor upon  a  building  adjacent  to  tbe  sidewalk, 
which  emptied  its  water  upon  tbe  sidewalk,  and 
which  bad  been  there  for  a  long  time,  tbe  conduct- 
or being  likely  to  produce  tbe  defect,  tbe  court 
held  that  tbe  jury  were  rightly  Instructed  to  take 
tbe  existence  of  such  conductor  into  consideration 
In  connection  with  the  time  it  b«d  existed,  as  bear- 
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iar  T.  Tonken,  106  N.  T.  202,  69  Am.  Rep. 
492:  "It  often  happens  that  a  fall  of  rain  or  the 
melting  of  adjoining  snow  is  suddenly  followed 
by  a  severe  cold,  which  covers  everything  with 
a  film  or  layer  of  ice  and  makes  the  walks  slip- 
pery and  dangerous.    This   frozen  surface  is 


practicully  impossible  to  remove  until  a  thaw 
comes  which  remedies  the  evil.  The  munici- 
pality is  not  negligent  for  a  waiting:  the  result." 
Our  own  cases  are  sufficient  authority  for  hold- 
ing that  the  presence  of  such  ice  on  the  walk  is 
not  a  defect  for  which  the  city  is  liable.    Oroo- 


ing  upon  the  Question  whether  the  city  hadnotioe, 
or  mlflrht  have  had  notloe  of  the  defect  by  the  ex- 
erotee  of  proper  care  and  dUigeooe. 

Where  the  evidence  showed  that  for  some  weeks 
before  the  plaintllTs  injury,  the  sidewalk  had  been 
covered  with  loe  durioflr  the  early  part  of  the  day, 
sometimes  for  the  whole  day;  that  at  the  plaoe  of 
the  f ali  two  conductors  ftom  roofs  came  tof^ther, 
and  not  being*  tight  let  water  upon  the  sidewalk, 
whtoh  froze  there;  that  previous  to  the  fall  the 
sidewalk  had  for  months  been  covered  with  loe 
two  to  four  inches  thick,  from  two  to  four  weeks 
together,  and  that  at  the  time  of  the  fall  ice  had 
remained  on  the  sidewalk  for  two  days  at  the 
least,  from  two  to  four  Inches  thick  over  the  whole 
width  of  the  walk,  the  Jury  found  the  city  liable. 
HaU  V.  Lowell,  10  Gush.  360. 

So,  where  the  injuries  were  received  through 
falling  in  consequence  of  snow  and  ice  accumu- 
lated upon  the  sidewalk  by  reason  of  an  embank- 
ment three  feet  thick  above  the  surface  and  two 
and  one  half  feet  thick  above  the  snow  upon  the 
sidewalk  of  the  premises,  the  snow  and  ioe  having 
fallen  from  time  to  time  from  a  roof  of  a  barn 
near  the  sidewalk  and  remained  there  at  least  two 
weeks,  the  court  held  the  defendant  liable  for  neg- 
ligence. Pomf  rey  v.  Saratoga  Springs,  104  N.  Y. 
468. 

b.  Avmings, 

Where  the  plaintiff  slipped  and  fell  In  conse- 
quence of  ice  which  had  formed  by  water  dripping 
from  an  awning  extending  over  the  sidewalk,  the 
court  held  the  defendant  not  liable  even  thougrh 
the  same  was  danurerous,  as  action  should  have 
been  brought  a«rainst  the  owner  of  the  awning. 
Hanson  v.  Warren  (Pa.)  May  25, 1888. 

In  Drake  v.  Lowell,  18  Met.  292.  where  the  awn- 
tngr  extended  across  the  sidewalk  and  was  allowed 
to  remain  In  an  unsafe  condition  by  reason  of 
snow  and  ice  accumulating  thereon  althouorb  the 
sidewalk  was  in  other  regards  safe,  the  defendant 
was  held  liable  for  injuries  sustained  by  reason  of 
the  fall  of  the  awning. 

o.  Fire  engine. 

f  Where  the  ice  was  formed  by  reason  of  the  water 
pumped  up  by  a  flreeofirine  for  proper  causes,  the 
court  held  that  the  city  was  not  liable.  Cook  v. 
Htiwaukee,  27  Wis.  101. 

Contributorv  neoliotnce* 

The  plaintiff  must  show  that  he  himself  has  used 
ordinary  care  and  prudence,  that  is  such  care  as  a 
reasonable  person  under  like  oUrcumstanoes  would 
adopt  to  avoid  an  accident,  for  if  he  be  guilty  of 
contributory  negligence  there  can  be  no  recovery, 
the  general  rules  of  law  as  to  contributory  negli- 
gence applying  to  these  as  well  as  other  cases. 

In  order  to  entitle  the  traveler  to  recover  for  an 
Injury  received  by  reason  of  an  alleged  defect  in 
the  highway,  it  must  appear  that  he  was  exercising 
■ordinary  care  and  prudence  at  the  time  of  the  In- 
Jury.  Hubbard  v.  Concord,  86  N.  H.  62,  80  Am. 
Dec.  520. 

If  the  dangerous  condition  of  the  sidewalk  was 
such  that  it  could  have  been  avoided  the  corpora- 
tion cannot  be  held  liable  even  though  its  slippery 
condition  by  reason  of  accumulations  of  ice  and 
snow  had  been  allowed  to  continue  for  some  days 
prior  to  the  accident.  Dehnhardt  v.  Philadelphia, 
15  W.  N.  C.  21i. 
^1  L.  R.  A. 


So  If  the  destination  can  be  reached  without  en- 
countering the  danger  no  recovery  can  be  had. 
The  traveler  must  not  encounter  the  danger^ 
Schaefler  v.  Sandusky,  88  Ohio  St.  248,  81  Am.  Kep. 
533. 

There  must  be  no  fault  on  the  part  of  the 
traveler.  McLaughlin  v.  Corry,  77  Pa.  109,  18  Am, 
Bep.482. 

Even  though  there  may  be  an  improper  con« 
struoUon.  Chicago  v.  Bixby,  84  IlL  82, 25  Am.  Rep. 
428. 

The  passenger  is  bound  to  avoid  the  obstruction 
and  not  encounter  danger.  Durkin  v.  Troy,  81 
Barb.  487. 

Ordinary  oaxe  and  prudence  in  walking  upon  an 
icy  sidewalk  are  all  that  is  necessary  on  the  plnln- 
tilTB  part:  mere  knowledge  of  its  condition  known 
to  him  not  being  strictly  contributory  negligence* 
Evans  v.  UUca,  89  N.  Y.  168,  25  Am.  Rep.  166. 

Where  the  defect  in  a  sidewalk  is  not  such  as  to 
render  it  practically  impassable  it  is  not  contribu- 
tory negligence  for  a  person  using  due  care  to  pass 
upon  the  same.  Corts  v.  District  of  Columbia,  7 
Mackey,  277. 

Where  the  foundation  of  the  action  was  that  a 
piece  of  ioe  was  a  dangerous  obstruction  to  the 
passage  of  those  using  the  sidewalk  which  the  city 
was  bound  to  remove,  and  the  danger  consisted  in 
the  liability  of  those  who  stepped  upon  it  to  slip 
and  fall,  the  court  held  that  the  obstruction  was 
one  to  be  avoided  by  those  using  the  sidewalk,  and 
seeing,  or  being  able  to  see,  the  ice,  and  that  if  it 
could  be  readily  avoided,  the  failure  to  avoid  it« 
by  one  using  the  sidewalk,  and  plainly  seeing  the 
obstruction,  was  to  be  accounted  as  negligenoo. 
Durkin  v.  Troy,  supra. 

If  there  was  danger  in  walking  over  a  piece  of 
ice.  and  the  plaintiff  voluntarily  and  unnecessarily 
undertook  to  walk  over  it,  when  he  could  plaiuly 
see  it,  and  easily  avoid  it,  and  fell  and  broke  bis 
leg,  the  plaintiff  contributed  to  the  result  and  can- 
not recover,  according  to  the  maxim  volenti  non 
fit  injuria.    Ibid. 

So  where  there  was  a  very  slippery  high  ridge  of 
snow  sloping  at  an  acute  angle  across  a  sidewalk, 
which  had  been  there  for  three  weeks  and  was 
known  to  be  dangerous,  travelers  taking  the  street 
way  in  consequence,  the  court  held  that  it  was  con- 
tributory negligence  In  the  plaintiff  to  pass  over  it 
in  the  daytime.  Erie  v.  Maglll,  101  Pa.  666,  47  Am. 
Bep.  788, 2  Am.  &  Bng.  Corp.  Gas.  579. 

And  where  the  evidence  showed  that  the  snow 
had  not  been  removed  from  the  portion  of  the  side- 
walk but  had  accumulated  for  a  month  and  had 
thawed  and  frosen  until  ice  four  or  six  inches  thick 
with  an  uneven  surface  bad  formed;  that  the  acci- 
dent happened  after  dark  and  there  were  no  street 
lamps  lighted;  and  that  plaintiff  had  passed  over  a 
portion  when  he  fell,— the  court  held  that  the  plain- 
tiff was  bound  to  use  that  care  and  caution  which 
a  person  of  ordinary  prudence  would  exerdse  with 
a  knowledge  that  there  was  some  ioe  there;  that 
the  fact  that  ice  was  then  on  the  sidewalk  did  not 
necessarily  establish  that  it  was  dangerous  and 
negligent  to  pass  over  it  Evans  v.  Ttica,  89  N.  Y. 
166,  25  Am.  Rep.  166. 

In  Schaefler  v.  Sandusky,  83  Ohio  St.  246, 81  Am. 
Rep.  538,  the  court  held  that  if  the  snow  and  ioe 
presented  a  dangerous  obstruction  which  the  de- 
fendant was  bound  to  remove,  so  that  It  was  neg- 
ligence to  leave  it  on  the  walk,  it  followed  that 
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mnbaeh  ▼.  Milwaukee,  65  Wis.  81,  56  Am.  Hep. 
614;  Sehroth  v.  Preseott,  63  Wis.  652;  Cook  ▼. 
Milttaukee,  27  Wis.  192. 

The  cases  cited  by  the  learned  connsel  of  the 
appellaDt  are  not  applicable.  There  is  no  evi- 
dence that  this  ice  was  piled  up  so  as  to  make 
it  oval  or  uneven,  except  close  to  the  building, 


where  a  pedestilan  would  not  walk.  I  think 
we  can  say  that  there  is  no  evidence  whatever 
of  the  culpable  negligence  of  the  citv  for  not 
preventing  or  removing  this  layer  of  ice  on  the 
walk.  For  that  reason  alone  the  trial  court 
was  warranted  in  granting  a  nonsuit. 
On  the  other  ground  for  the  nonsuit — of  the 


Bince  Its  '^nature  and  character**  were  known  to 
the  plaintiff,  it  was  imprudent  tn  him  to  venture 
upon  it.  or  that  if  It  was  prudent  for  him  to  pass 
over  it,  he  did  not  exercise  due  care. 

Where  there  is  danger,  and  the  peril  is  known* 
whoever  encounters  it,  voluntarily  and  unneces- 
sarily, cannot  be  regarded  as  ezeroisinir  ordinary 
prudence,  and  therefore  does  so  at  his  own  risk. 
Schaefler  v.  Sandusky,  supra. 

If  the  peril  could  have  been  ayoided  and  the  des- 
tinatioa  reached  without  encountering  the  danger 
the  plaintiff  cannot  recover.   IMdL 

Whether  or  not  the  plaintiff  is  chargeable  with 
contributory  negligence  in  not  taking  the  opposite 
side  of  the  street  when  the  pavement  is  slippery  in 
B  particular  place  on  the  side  be  is  traveling  upon 
Is  a  question  of  fact  for  the  Jury  to  determine,  but 
there  may  be  acts  which  so  unquestionably  amount 
to  contributory  negligence  that  the  court  may  say 
they  amount  to  it.  Hampson  v.  Taylor,  16  B.  L  SB, 
89. 

Where  the  plaintiff  was  well  acquainted  with  the 
condition  of  the  walk,  and  had  been  so  for  some 
time*  having  passed  over  it  frequently,  and  the 
place  was  snoh  ss  called  for  extraordinary  precau- 
tlona  on  the  authorities*  part,  the  court  held  that 
the  plaintiff  must  have  discovered  its  character  or 
If  be  did  not  he  was  to  be  taken  to  have  been  guilty 
of  Inexcnaable  carelessness  as  he  had  the  knowl- 
edge In  his  posBcnnion  and  the  condition  was  ap- 
paxent  to  the  plaintiff  if  he  had  uaed  his  eyes. 
MBOomb  V.  Smithers,  6  IlL  App.  470. 

PlaiDtlff  must  nse  ordinary  care  and  prudence, 
•Dd  even  though  the  street  be  dangerous,  the  want 
of  ordinary  oareon  the  plaintiff's  part  will  prevent 
reoovery  nnless  gross  negligence  be  shown  on  the 
defendant's  part  of  such  a  nature  as  to  imply  wlll- 
ful  injury.  Chicago  v>  Smith,  48  UL 107;  Kewanee 
▼.  Depew,  SO  SI.  110. 

A  plaintiff  who,  knowing  the  walk,  passes  along 
the  same  In  a  place  where  ice  has  formed  and  ao- 
comulated,  instead  of  passing  around  the  same,  is 
inraty  of  contributory  negligence.  Quinoy  v. 
Barker,  81  111.  800, 25  Am.  Rep.  278. 

Quest  ifm  far  the  juru* 

In  an  osaes  the  question  as  to  whether  or  not  the 
eorporatlon  Is  liable  in  damages  for  the  Injury  sus- 
tained is  one  of  fact  for  the  Jury  under  the  parties 
nlar  droumstances  of  each  case. 

Whether  a  highway  is  or  Is  not  Id  that  suitable 
•tate  of  repair  is  a  question  for  the  Jury  under  the 
particular  dzonmstances  of  each  ease;  among  which 
•re  the  nature  of  the  route,  the  character  of  the 
ground,  the  kind  and  amount  of  travel,  and  the 
ability  and  means  of  the  town  to  Improve  it  in  the 
partlcalar  involved  in  the  inquiry.  Hubbard  v. 
Oon<x>rd,  85  N.  H.  60, 60  Am.  Dec.  600. 

The  Jury  must  coifaider  all  the  circumstances, 
and  not  merely  the  fact  of  an  obstruction;  they 
Buat  determine  the  means  and  opportunity  of 
removal  by  reasonable  and  proper  efforts  at  a 
eoat  within  the  town*s  ability,  and  whether  the 
road  was  apubUo  thoroughfare  of  any  considera- 
ble importance,  and  the  reasonable  demands  of 
tbe  pabUc   Burr  v.  Plymouth,  48  Gonn.  400. 

The  Jury  must  decide  whether  ordinary  care  has 
been  uaed,  and  whether  the  sidewalk  wss  reasona- 
bly aafCL    Hall  v.  Lowell,  10  Gush.  200;  8eeley  v. 
lifcfafleld,  40  Gonn.  184. 44  Am.  Bep.  218. 
81  L.  K.  A. 


So  the  question  of  negligence  in  not  removing 
an  obstruction  is  for  the  Jury.  Forworthy  v. 
Hastings,  26  Neb.  188;  Michigan  City  v.  BoeckUng, 
128  Ind.  80:  Giants  v.  South  .Bend,  106  Ind.  805; 
Goodfellow  v.  New  York,  100  N.  Y.  15;  Jansen  v. 
Atchison,  IS  Kan.  858. 

The  extent  of  the  snow-fall,  the  condition  of  the 
weather  thereafter,  the  location  of  tbe  Bireec> 
where  the  obstruction  was,  as  a  public  way,  more 
or  less  frequented,  the  lapse  of  time  between  tbe 
snow-fall  and  the  accident,  must  all  be  considered 
by  the  Jury.    Boulder  v.  NUes,  0  Oolo.  41& 

Whether  or  not,  under  all  the  droumstaooes  of 
the  case,  the  defendant,  through  Its  offlcem,  should 
have  known  of  tbe  obstruction  and  removed  it,  has 
been  held  to  be  a  question  for  tbe  Jury.    i2><d. 

The  question  whether  under  the  evidence  the 
defendant  had  constructive  notice  by  lapse  of 
time,  after  the  formation  of  the  ice  and  before  the 
accident,  so  as  to  be  guilty  of  negligence,  was  held 
to  be  one  for  the  jury.  Woolsey  v.  Bllenville,  80 
N.  Y.  S.  R.  744. 

Where  a  conductor  had  for  a  long  time  dis- 
charged water  from  a  house,  upon  the  sidewalk, 
over  which  it  ran  into  the  gutter,  and  alternately 
thawed  and  f rose,  so  that  for  some  days  prior  to 
the  accident  Ice  concealed  by  a  slight  snow  ex- 
tended across  the  walk,  the  court  held  that  the 
question  was  one  for  the  Jury  whether  there  was 
negUgenoe  on  tbe  defendant's  part  Todd  v.  Troy* 
81  N.  Y.  608. 

Where  the  sidewalk  was  under  repair  and  railed 
off  so  that  the  public  could  not  use  the  same,  trav- 
elers being  compelled  to  use  a  beaten  track  or  path 
In  the  snow  in  order  to  pass  the  place  under  repair 
and  to  avoid  croBsing  the  street  tbe  path  belnir 
over  snow  trodden  hard,  fifteen  or  twenty  inches 
high  rounded  at  the  top,  the  court  held  in  an  action 
for  damages  under  Gen.  Stat.,  chap.  44, 6  £2,  the 
plaintiff  being  injured  while  passing  tbe  place  un- 
der repair,  that  the  questions  whether  the  plaintiff 
was  Justified  in  going  on  the  outside  of  the  side- 
walk upon  the  part  of  the  street  wrought  and  used 
eapeolally  for  carriages,  and  whether  in  doing  so 
under  the  circumstances  he  was  in  the  exercise  of 
due  care  and  prudence,  as  well  as  the  queetioo 
whether  the  pile  of  snow  upon  which  he  slipped 
and  fell  was,  In  that  place,  a  defect  of  which  he  had 
a  right  to  complain,  were  for  the  Jury.  Gerald  v» 
Boston,  106  Mass.  680. 

Where  by  the  construction  of  a  surface  drain  or 
ditch  on  the  south  side  of  a  certain  street,  water 
was  conducted  down  to  the  sidewalk  on  the  north 
of  another  street,  without  furnishing  a  sufficient 
way  of  escape  under  the  sidewalk  so  that  the  same 
flowed  upon  the  flagging  of  that  walk  and  thence 
tu  tbe  point  of  tbe  accident  forming  a  coating  of 
ice,  tbe  court  held  it  a  question  for  the  Jury  to  de- 
termine whether  the  ice  was  produced  by  the  act 
or  by  some  sgency  for  which  the  village  would  not 
be  responsible.  Woolsey  v.  Bllenville,  80  N.  Y.  8. 
B.744. 

Where  ice  had  been  allowed  to  form  from  the 
wastage  of  a  pump  and  the  discharge  from  the 
leader  op  the  house  to  accumulate  and  remain* 
rendering  the  walk  unsafe,  the  court  held  that  the 
question  was  one  for  the  Jury.  Allison  v.  Middle- 
town,  101  N.  Y.  867. 

So  where  a  few  days  prior  to  the  accident  there 
had  been  a  storm  of  rain  and  snow,  but  the  place 
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contributory  negligence  of  the  plaintiff  —very 
little  need  be  said,  as  the  evidence  is  very  short 
and  to  the  point.  The  plaintiff  testified  that  at 
this  time  he  was  not  emoloyed,  and  was  laying 
off,  and  walking  arouna.  At  this  time  he  was 
on  his  way  towards  the  depot,  and  was  walk- 
ing right  along.  He  saw  the  walk  ahead  of 
him,  and  looked  at  it.  He  was  looking  at  the 
sidewalk  straight  ahead.  His  attention  was 
not  diverted »  and  he  was  not  looking  away. 
He  could  see  that  walk  jiut  as  well  as  be  could 
then  see  the  fioor,  (in  the  room  where  he  was 
examined.)  He  did  not  notice  the  ice  on  the 
walk.  Ho  resided  in  the  same  block  where  the 
ice  was,  and  had  passed  the  same  place  often 
before,  and  saw  how  the  ice  was  formed  by 
the  water  spattering  down  frQm  the  roofs,  and 
bad  seen  the  ice  there  and  in  several  other 
places  on  that  walk.  From  his  own  testimony 
there  cannot  be  the  least  question  but  that  the 
plaintiff  slipped  and  fell  on  this  Ice  through 
liis  own  want  of  ordinary  care.  He  knew  all 
iiiiout  it,  and  how  it  was  formed,  and  passed 
the  place  nearly  every  day  going  to  the  depot 
to  see  the  trains  come  in,  and  looked  at  the 
walk  right  ahead  of  him  at  this  time,  and  it 
was  daylight,  so  that  he  could  see  it.  There 
was  room  on  the  walk  where  there  was  no  ice 
for  him  to  pass  over,  if  he  chose  to  do  so.  He 
was  grossly  careless*  or  he  would  not  have 
fllipp^  down  on  this  narrow  patch  of  level 
ice.  This  conclusion  is  inevitable.  He  was 
well  aware  of  all  the  danger  there  was  in  pass- 


ing over  this  place,  and  took  no  precaution  for 
his  safety.  The  learned  city  attorney  cites 
many  cases  of  this  court  in  his  excellent  brief, 
from  AeUnhagen  v.  Watertaton^  18  Wis.  88t, 
86  Am.  Dec.  769,  down  to  Hopkifu  v.  Btuh 
River,  70  Wis.  10,  illustrative  of  such  negli- 
gence. In  Scha^fler  v.  8andu%ky,  83  Ohio  St. 
S46,  81  Am.  Rep.  688,  the  court  says  in  a  sim- 
ilar case:  "If  the  snow  and  ice  presented  a 
dangerous  obstruction."  etc.,  "it  must  follow, 
since  its  nature  and  character  were  known  to 
the  plaintiff,  that  it  was  imprudence  in  him  to 
venture  upon  it,  or  that,  if  it  was  prudent  for 
him  to  pass  over  it,  he  did  not  exercise  due 
care."  To  the  same  effect  is  WiUon  v.  Charie9- 
toton^  8  Allen,  187.  It  is  said  in  Quincy  y. 
Barker,  81  111.  800,  26  Am.  Rep.  278:  "If  it 
be  conceded  tbat'the  ice  upon  the  sidewalk  was 
an  obstruction,  it  was  a  defect  in  the  walk  that 
could  be  readily  detected.  It  was  in  the  cen- 
ter of  the  walk,  and  in  plain  view,  and  coald 
not  escape  the  attention  of  a  pedestrian  unless 
he  was  walking  in  a  hastv  and  reckless  man- 
ner." There  are  many  other  cases  cited  in  the 
brief  of  the  learned  counsel  of  the  respondent 
to  similar  effect.  This  appears  to  be  one  of 
the  plainest  cases  of  contributoiy  negligence  to 
be  found  in  the  books.  There  was  an  utter 
want  of  common  care  and  prudence  on  the 
part  of  the  plaintiff. 

T/te  judffment  qf  the  Circuit  Court  i$  af- 
firmed. 


where  the  plaintiff  fcU  had  no  snow  upon  It  by 
reason  of  Its  being  protected  by  an  awnlnir  al- 
thouffb  there  was  loe  there,  and  the  evidence 
further  showed  that  the  snow  bad  been  thrown 
upon  a  firrate  which  carried  away  the  water  and 
thus  prevented  the  flow  and  turned  It  upon  the 
sidewalk  where  It  froze,  the  court  held  that  the 
question  of  nefrllgenoe  was  for  the  jury.  Bishop 
v.  Goshen,  120  N.  Y.  887. 

Tn  Hill  V.  Fond  du  Lao,  66  Wis.  242,  the  court 
stated  it  was  for  the  Jury  to  determine  whether  the 
walk  upon  which  the  accident  occurred,  con- 
structed as  It  was,  with  such  ice  and  snow  as  would 
ordinarily  accumulate  upon  it  during  severe  storms 
and  freezing  weather  as  ordinarily  occurred  at  that 
season  of  the  year  at  the  place  of  the  injury, 
would  be  unsafe  for  travelers  upon  It.  If  in  that 
eondltlon  and  under  such  circumstances  it  was  un- 
safe, then  it  was  defective. 

Where  the  facts  showed  that  the  bridge,  off 
which  the  plaintiff^s  wagon  slid  and  turned  over. 
was  eighteen  to  twenty  feet  long,  and  only  twelve 
feet  wide,  with  a  surface  sloping  to  the  south,  so 
that  the  surface  of  its  southern  side  was  from  four 
to  twelve  inches  lower  than  the  surface  at  the 


northern  side,  the  bridge  being  two  feet  out  of  line 
with  the  road  at  each  end;  that  the  Ice  on  the  sur- 
face of  the  bridge  was  much  thicker  and  rougher 
on  the  northern  than  on  the  southern  side,— the 
couri  held  that  these  facts  must  be  kept  in  view  in 
charging  the  jury,  and  that  the  jury  were  not  to 
be  instructed  as  to  the  effect  of  mere  sUpperiness 
from  the  ordinary  causes  and  action  of  the  ele- 
ments—as ice  and  snow— in  a  bridge  properly  con- 
structed and  having  a  level  surface,  but  only  as  to 
the  law  applied  to  that  bridge  in  Its  then  present 
condition  as  reached  by  the  evidence.  In  this  case 
the  judgment  of  the  court  below  in  the  plaintiff^ 
favor  was  affirmed.  Btilling  v.  Thorp,  54  Wis.  <!28, 
41  Am.  Rep.  60. 

Where  a  defect  is  produced  by  some  known,  per- 
manent cause  which  would  naturally  create  the 
defect  other  than  an  accumulation  of  ice,  the  ex- 
istence of  such  cause  may  properly  be  considered 
by  the  jury  in  determining  whether  the  offloeis  of 
the  town  or  city  might  have  had  notice  of  the  de- 
fect by  the  exercise  of  proper  care  and  diligenceu 
Olson  Y.  Worcester,  142  Mass.  630;  Post  v.  Boston* 
141  Mass.  189.  Bb  W. 
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John  WACHSMUTH 

V. 

MERCHANTS'  NATIONAL  BANK  et  al., 

Appta, 

( Mich ) 

1.   An  arrest  in  a  civil  rait  Ibr  libel  is 

Nora.— As  to  the  distinction  between  civil  and 
criminal  cases  on  which  an  action  for  malicious 
prosecution  is  based,  compare  the  above  case  with 
Krause  t.  Spiegel  (OaL)  16  L.  B,  A.  707. 
21  L.  R.  A. 


upon  void  process  when  it  is  based  on  an  af- 
fidavit which  shows  upon  its  face  that  thealleged 
libelous  matter  was  absolutely  privileged  and  is 
ordered  by  an  officer  of  special  and  limited  juris- 
diction. 
8.  There  can  be  no  Justification  of  an  ar- 
rest and  imprisonment  In  a  dvil  cause  upon  a 
void  process. 


See  the  same  distinction  noted  in  the  note  to  Qlf- 
ford  V.  Wiggins  (Minn.)  18  L.  B.  A  886,  in  respect  to 
false  imprisonment. 
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3*  Thm  cashier  of  a  bank  miut  be  pre- 
soaied  prima  fkcie  to  have  bad  author- 
ity to  direct  the  commenoemeiit  of  a  libel  suit 
by  capias^  where  the  reffuUur  attorneys  of  the 
bank  conducted  the  suit,  one  of  them  being  a  di^ 
i«otor,  and  the  bank  pays  the  expenses  of  the 
suit  and  of  an  application  for  a  mandamus  to  set 
aside  an  order  quashing  the  capias, 

4«  The  want  of  authority  of  the  a|^nt 
of  a  corporation  to  constitute  a  defense  must  be 
pleaded. 

5.  A  corporation  may  be  liable  in  tort 

as  for  false  imprisonment,  even  though  a  maii- 
«ioas  intent  is  neoeasary  to  be  proved. 

(July  26,1808.1    . 

APPEAL  bydefeDdants  from  a  Judgement  of 
the  Circoit  Court  for  Muskegon  CouDty  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  false  imprisonment. 
Afflrmed* 

Tbe  facts  are  stated  in  the  opinion. 

Jfewrs.  Seraiona  Sb  Bassett  and  F,  W. 
Cook  for  appellants. 

Me$tr$,  I>e  Long^  A  0*Hara  for  ap- 
pellee. 


McGrath,  <7.,  delivered  tbe  opinion  of  tbe 
-court: 

This  is  an  appeal  from  a  judgment  for  plain- 
tiff in  an  action  for  false  imprisonment. 
Plaintiff,  on  October  20,  1891,  was  a  member 
of  tbe  common  council  of  tbe  city  of  Muske- 
gon. The  Merchants'  National  Bank  was  the 
financial  depository  of  said  city.  John  Tor- 
rent was  president  of  said  bank,  and  defendant 
Lange  was  cashier.  On  that  date,  plaintiff,  as 
alderman,  presented  to  tbe  common  council  of 
ihe  city,  at  a  session  tbcreof,  the  following 
preamble  and  resolution:  *'  Whereas,  by  a  late 
decision  of  the  supreme  court  of  this  state,  a 
decree  of  the  circuit  court  for  the  county  of 
Muskegon,  in  chancery,  was  aflSrmed  against 
John  Torrent,  and  which  decree  will  in  all 
probability  compel  the  said  Torrent  to  pay  at 
lesst  $125,000;  and  whereas,  tbe  said  Torrent 
is  the  principal  surety  of  tbe  MerchnDts'  Na- 
tional Bank  on  its  bond  as  depository  of  the 
moneys  of  tbe  city  of  Muskegon;  and  whereas. 
this  council  does  not  deem  it  entirely  safe  to 
leave  tbe  city's  money  on  deposit  in  said  bank 
without  additional  security  to  be  approved  by 
this  council:  Therefore  be  it  resolved  by  the 
common  council  of  the  city  of  Muskegon  that, 
for  the  security  of  said  city,  an  order  be  drawn 
on  the  city  treasurer  in  favor  of  Leonard 
Ejke,  tbe  city  treasurer,  for  the  sum  of  one 
hundred  and  eighty-four  thousand  dollars,  and 
that  the  money  so  received  by  said  Leonard 
Eyke  as  the  proceeds  of  said  order  be  deposited 
in  tbe  other  four  banks  of  the  city  in  equal 
proportions,  and  there  kept  until  such  addi- 
tional security  to  the  satisfaction  of  this  coun- 
cil be  given  by  the  said  Merchants'  National 
Bank.    John  Wacbsmuth." 

A  motion  to  refer  the  resolution  was  lost  by 
a  vote  of  three  to  nine.  A  motion  to  adopt 
-was  lost  by  a  vote  of  five  to  seven.  On  Octo- 
ber 25,  1891,  the  Merchants'  National  Bank 
:81Ii.R.A. 


commenced  an  action  on  the  case  for  libel,  by 
eapicu,  which  was  issued  upon  the  affidavit  of 
Jthe  defendant  Lange.  An  order  to  bold  to 
bail  in  tbe  sum  of  $2,000  was  indorsed  by  a 
circuit  court  commissioner,  and  plaintiff  was 
arrested,  committed  to  jail,  and  afterwards 
gave  bail. 

It  is  contended  that  tbe  order  to  hold  to  bail 
protects  tbe  defendants.  Tbe  officer  Indors* 
mg  tbe  order  was  one  of  special  and  limited 
jurisdiction.  Tbe  affidavit  disclosed  that  tbe 
resolution  was  offered  bv  plaintiff  as  a  member 
of  the  common  council  to  that  body,  and  re- 
lated to  a  matter  in  the  line  of  plaintiff's  duty 
as  a  public  officer.  In  other  words,  tbe  affida- 
vit, upon  its  face,  showed  that  the  resolu- 
tion charged  as  libelous  was,  as  a  matter  of 
law,  absolutely  privileged.  So  far  from  set- 
ting forth  any  facts  and  circumstances  tending 
to  show  grounds  for  granting  tbe  order,  tbe 
affidavit  expressly  negatived  any  liability  what- 
ever to  the  plaintiff.  The  defect  was  there- 
fore juris'lictional.  and  tbe  order  was  abso- 
lutely void,  and  affords  no  protection  to  tbe 
parties  instituting  tbe  proceeding,  procuring 
the. order,  and  delivering  the  process  to  the 
sheriff  for  execution.  An  arrest  and  impris- 
onment in  a  civil  case  upon  void  process  is  as 
one  without  process,  and  cannot  be  justified. 
Good  faith,  honest  belief,  and  tbe  advice  of 
counsel  may  be  shown  to  rebut  the  presump- 
tion of  malice,  and  to  avoid  punitive  damages, 
but  not  to  iustify  an  arrest  and  imprisonment 
under  an  absolutely  void  process.  Johnson  v. 
Maoxm,  28  Mich.  129;  Jonrnon  v.  Morton,  94 
Mich.  1,  17  Am.  &  Eng.  Encyclop.  Law,  679. 
681,  note  1;  19  Am.  &  Eng.  Encyclop.  Law, 
616;  Vredenhurgh  v.  Hendrirku,  17  Barb.  179; 
Fisclier  v.  Langbein,  103  N.  Y.  84;  MHUt  v. 
Adams,  52  N.  Y.  409;  Bonesteel  v.  Bonesteel, 
28  Wis.  245;  Fenehn  v.  Butts,  53  Wis.  344. 

It  is  urged  that  malice  cannot  be  charged 
against  a  corporation  unless  it  is  shown  that 
the  act  done  was  ordered  by  the  board  of  di- 
rectors. The  suit  was  instituted  in  the  name 
of  tbe  corporation.  Its  cashier  made  the  affi- 
davit, in  which  be  alleged  that  be  is  "the 
cashier  and  agent  of  the  Merchants'  National 
Bank,  the  plaintiff  named  in  the  annexed 
writ  of  capias  ad  respondendum,  and  has  full 
authority  to  and  makes  this  affidavit  for  and 
on  behalf  of  said  plaintiff."  The  attorneys  for 
the  plaintiff  were  the  regular  attorneys  of  the 
bank,  were  employed  and  paid  by  the  bank, 
and  one  of  the  attorneys  was  at  the  lime  a  di- 
rector in  said  bank.  A  motion  was  made  by 
defendants  to  quash  t  the  capias,  v^hKch  was 
granted.  Application  was  then  made  to  this 
court  by  the  bank  for  a  mandamus  directing 
tbe  circuit  court  to  set  aside  the  order  quash- 
ing the  writ.  The  expenses  of  that  proceed* 
ing  were  shown  to  have  been  paid  by  the 
bank.  The  cashier*must  be  presumed,  prima 
facie,  to  have  had  authority  to  direct  the  com- 
mencement of  the  suit.  Frost  v.  Domestic 
Setcing  Mack.  Co.,  133  Mass.  563,  where  it 
was  held  that  the  general  manager  or  agent  of 
a  corporation  must  he  presumed  to  have  bad 
authoritv  to  direct  the  issue  of  a  writ  of  re- 
plevin, for  the  improper  service  of  which  the 
corporation  was  sued.  A  ratification  of  an 
unauthorized  act  of  an  officer  of  a  corporation 
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may  be  presumed  from  acts  of  recognition 
ana  acquiescence.    Beach,  Priv.  Corp.  §  196. 

Again,  defendants'  plea  sets  forth  that  the 
alleged  acts,  if  committed  at  all,  were  com- 
mitted by  the  "  saidl  defendant  Herman  O. 
Lange,  acting  as  cashier  and  agent  of  the 
Merchants'  National  Bank."  In  order  to  avail 
themselves,  in  any  event,  of  want  of  authority, 
the  fact  should  have  been  pleaded.  Beach, 
Priv.  Corp.  §  868. 

It  is  now  well  settled  that  a  corporation 
may  be  liable  in  tort,  even  though  a  malicious 
intent  is  necessary  to  be  proven.  The  malice 
or  the  agent  is  imputable  to  the  corporation. 
Cooley,  Torts,  2d  ed.  p.  196;  7  Am.  &  Eng. 
Encvclop.  Law,  684;  Beach.  Priv.  Corp. 
^§  428,  445,  447,  458,  455.  As  is  said  by  Mr. 
Beach,  (sec.  455:)  '*The  doctrine  that  an  ac- 
tion will  not  He  against  a  corporation  for  a 
tort  is  exploded.  The  same  rule  applies  to 
corporations  as  to  individuals.  They  are 
equally  responsible  for  injuries  done  in  the 
course  of  their  business  by  their  servants. 
This  is  said  to  be  so  well  settled  as  not  to  re- 
qiiire  the  citation  of  authorities."  See  also 
Boe^m  V.  Michigan  Cent,  R,  Go.  55  Mich.  224, 
228,  54  Am.  Rep.  872;  Goodmeed  y.  Ekut  Hod- 
dam  Bank,  22  Conn.  536,  58  Am.  Dec.  498; 
Carter  v.  Hoioe  Mach,  Co,  61  Md.  290;  Reed  v. 
Home  Bank,  130  Mass.  443,  39  Am.  Hep.  468; 
Vina^  V.  Merchants  Mut,  Ins,  Go,  27  La.  Ann. 
867;  Terre  Haute  &  1,  R.  Go,  v.  Jackson,  81 
Ind.  19;  Quigle^f  y.  Central  Pac.  R,  Go.  11 
Nev.  850,  21  Am.  Rep.  757;  Miller  v.  Bur- 
lington d  M.  R,  Go,  8  Neb.  219;  Williams  v. 
Planters  Ins,  Go,  fsn  Miss.  759;  New  York  db 
N,  H.  R.  Go.  V.  SefiuyUr,  84  N.  Y.  80.  In 
Oood^peed  y.  East  Haddatn  Bank  the  court 
Bays:  "But,  after  all,  the  objection  to  the  rem- 
edy of  this  plaintiff  against  the  baok  in  its 
corporate  capacity  is  not  so  much  that,  as  a 
corporation,  it  cannot  be  made  respoDsible  for 
torts  committed  by  its  directors,  as  that  it  cannot 
be  subjected  to  that  species  of  tort  which  con- 
sists in  motive  and  intention.  The  claim  Is 
that,  as  a  corporation  is  ideal  only,  it  cannot  act 
from  malice,  and  therefore  cannot  commence  or 
prosecute  a  malicious  or  vexatious  suit.  This 
syllodsm  or  reasoning  might  have  been  very 
Batisfactory  to  the  schoolmen  of  former  days; 
more  so,  we  think,  than  to  the  jurist,  who 
seeks  to  discover  a  reasonable  and  appropriate 
remedy  for  every  wrong.  To  say  that  a  cor- 
poration cannot  have  motives,  and  act  from 
motives,  is  to  deny  the  evidence  of  our  senses, 
when  we  see  them  thus  acting,  and  effecting 
thereby  results  of  the  greatest  importance 
every  day.  And,  if  tliey  can  have  any  motive, 
they  can  have  a  bad  one:  they  can  intend  to 
do  evil  as  well  as  to  do  good.  If  the  act  done 
is  a  corporate  one,  so  must  the  motive  and  in- 
tention be.  In  the  present  case,  to  say  that 
the  '  veiatious  suit,'  as  it*  is  called,  was  insti- 
tuted, prosecuted,  and  subsequently  sanctioned 
by  the  bank,  in  the  usual  modes  of  its  action, 
and  still  to  claim  that,  although  the  acts  were 
those  of  the  liank.  the  intention  was  only  that 
of  the  individual  directors,  is  a  distinction  too 
refined,  we  think,  for  practical  application." 

The  judgment  is  afflrmed, 

Montg^omery,  J*.,  did  not  sit    The  other 
Justices  concurrccU 
S1L.KA. 


George  W.    8T0NE,    Receiver  of   Central 
Michigan  Savings  Bank,  Appt^ 

V. 

Frank  L.  DODQE. 


.Mich.. 


.) 


▲  debtor  to  an  inaolyent  ImuiIc,  wbooe 
debt  Is  due  at  tbe  time  of  its  raspensloii* 
cannot  set  off  a  certlfloate  of  deposit  pro* 
cured  by  him  subsequently  but  before  the  ai»- 
pointment  of  a  receiver,  where  the  statutes 
prohibit  any  application  of  its  assets  which  would 
create  a  preference  or  prevent  a  proportionate 
division  of  the  assets  after  an  act  of  insolvency. 

(July  26, 1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Ingham  County  al- 
lowing defendant  to  set  off  a  claim  which  he 
had  purchased  since  the  insolvency  of  the  sav- 
ings bank  against  the  debt  which  he  owed  to 
the  bank.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  M«  V*  &  R.  A.  Monti^omery,  for 
appellant: 

set-offs  were  unknown  to  the  common  law. 

Waterman,  Set-Off,  par.  1,  p.  10. 


Nqtm,— Bight  to  set-of  against  insolvent  daims  ptir- 
ehased  after  ths  insolvency. 

It  seems  to  be  universally  agreed  th^t  no  set-off 
will  be  allowed  against  an  Insolvent  estate  of  a 
claim  purchased  after  the  estate  has  passed  out  of 
the  insolvent's  possession  whether  the  estate  la 
taken  from  him  under  bankruptcy  or  insolvenoy 
laws,  assignments  for  benefit  of  creditors  or  by 
equity  proceedings  for  a  receiver.  There  Is,  how. 
ever,  some  uncertainty  as  to  the  act  which  fixes  the 
rights  of  the  parties  after  which  no  claim  can  be 
procured.  Some  of  the  cases  hold  that  any  daina 
may  be  set  off  if  procured  prior  to  the  institution 
of  Judicial  prooeedlDgs  or  the  execution  of  an  as* 
slgment,  while  others]  hold  that  notice  of  the  in* 
solvency  is  sufficient  to  prevent  the  acquisition  of 
a  claim  which  can  be  used  as  a  set-off. 

Bankruptcy  statutes. 

Under  the  English  Bankruptcy  Act«  which  al- 
lows a  mutual  set-off  of  debits  or  credits  which  haA 
existed  at  any  time  before  the  bankruptcy,  a  set- 
off of  notes  purchased  after  the  bankruptcy  wlU 
not  be  allowed.  The  court  said  it  would  be  most 
unjust  Indeed  If  one  person  who  happened  to  be 
indebted  to  another  at  the  time  of  the  bankruptcy 
of  the  latter  were  permitted  by  intrigue  between 
himself  and  a  tbird  person  to  so  change  his  own 
situation  as  to  diminish  or  totally  destroy  the  debt 
due  to  the  bankrupt  by  an  act  ex  post  facto.  And  it 
was  further  said  that  the  bankrupt  act  proceeded 
on  the  law  of  the  case  and  applied  the  same  rule  to 
commissioners  of  bankruptcy  as  would  be  applied 
in  other  cases.    Dickson  v.  Evans,  6  T.  R.  67. 

Under  the  Statute  of  6  Geo.  IV.,  chap.  18. 1 60,  e 
debtor  to  a  bankrupt  may  set  off  notes  of  the  bank- 
rupt procured  at  any  time  before  notice  of  an  act 
of  bankruptcy,  although  the  one  procuring  them 
may  have  had  notice  of  the  bankrupt's  stoppage 
of  payment.  Hawkins  v.  Whltten,  10  Barn.  &  OL 
217;  Dickson  v.  Cass,  1  Bam.  &  Ad.  818;  Marsh  ▼• 
Cbambers,  2  Strange,  1234. 

Tbe  set-off  must  be  in  defendant's  possession  ba» 
fore  the  iMinkruptcy.  Moore  v.  Wright,  2  Maiah. 
207. 

There  can  be  no  set-off  of  debt  Acquired  after 
notice  of  Insolvency.  Ex  paiie  Stone,  1  Qlyn  ft  J^ 
19L 
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Stone  y.  Dodob. 
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Can  a  debtor  after  insolTency  in  fact,  and  I 
after  badness  is  suspended,  purchase  claims  to 
be  uaed  as  a  set-off?    It  is  perfectly  plain,  I 
think,  that  the  legislature  intended  that  they 
could  not 

Were  it  not  for  the  Statute  (8208^6)  there 
would  probably  be  no  doubt  that  a  debtor  may 
set  off  a  proper  daim  if  held  by  him  when  a 
bank  becomes  insolvent. 

Van  Wag&ner  v.  Patenon  Oas  Light  Co.  28 
N.  J.  L.  288. 

Or  that  "debtors  of  an  insolvent  bank  in  the 
hands  of  a  receiver  may  setoff  demands,  which 
were  due  to  them  (such  debtors)  from  the  bank 
whilst  it  was  doing  business,  against  the  debts 
due  from  the  bank." 

Ibid.;  Waterman,  SetOff,  par.  168,  p.  192. 

But  if  such  demand  (in  this  case  bills  of  the 
bank)  be  obtained  "after  the  bank  becomes  in- 
solyent,  and  stops  payment,"  they  cannot  be  so 
setoff. 

Waterman,  Set-Off,  §  166,  p.  191;  Diven  v. 
Fhelp$.  84  Barb.  228. 

The  statute  absolutely  forbade   the   bank 


from  paying  anything  after  it  became  insoW- 
ent. 

8  How.  Stat  8208«6. 

Can  the  same  result  be  secured,  that  is,  the 
payment  of  this  certificate  in  full,  by  assigning 
it  to  the  defendant  here? 

If  one  creditor  be  permitted  to  set  of?  such  a 
claim  against  the  suit  of  the  receiver  he  prac- 
ticaliy  acquires  a  preference  over  other  cred- 
itors. 

Beach,  Receivers,  par.  706;  High,  Ileceivers, 
par.  260,  p.  208. 

Under  our  statute  the  receiver  is  the  repre- 
sentative of  the  creditors,  as  the  law  declares  it 
his  duty  in  a  certain  contingency  to  "enforce 
all  individual  liability  of  the  stockholders." 

8  How.  Stat.  820Q/4. 

Receivers  of  banks  are  trustees,  not  for  the 
bank,  but  for  the  creditors. 

Baxtun  v.  Bishop,  8  Wend.  17;  Venango 
Nat.  Bank  v.  TayUyr,  66  Pa,  14. 

A  set- off  ezisilne  against  a  bank  when  it 
stops  payment  is  allowed. 

Bank  of  Niagara  v.  BosevAt,  9  Cow.  409. 


Tbe  last  United  States  Bankruptcy  Act  provided 
that  DO  set-off  shall  iM  allowed  In  favor  of  any 
debtor  to  the  iMinkrupt  of  a  claim  purchased  \sy  a 
tnosfer  to  him  after  the  fllinff  of  the  petition.  U. 
8.  fiBoknipt  Act  180r.  «  20. 

Bven  under  that  act  It  was  held  that  the  claim 
cannot  Iw  set  off  If  acquired  after  notice  of  the 
bankruptcy.  Hitchcock  v.  SoUo,  4  Nat.  Bankr. 
Beff.  eOQL 

fiat  tbe  majority  of  the  cases  hold  more  in  ao- 
sordance  with  the  lanffuaffe  of  the  statute  that  the 
debt  may  be  set  off  if  acquired  before  prooeedings 
in  bankruptcy  are  Instituted.  Re  City  Bank  of 
Savings,  6  Nat.  Bankr.  Reg.  71;  Hovey  v.  Home 
Ids.  Co.  10  Nat.  Bankr.  Beg.  224;  Lloyd  v.  Turner, 
6aiwy.4fiaL 

After  the  Amendment  of  1874  to  the  United 
States  Bankrupt  Act,  equity  would  not  enforce  a 
•et-off  of  a  dalm  which  had  been  acquired  with 
knowledge  of  an  act  of  bankruptcy.  Hunt  y. 
Holmes,  16  Nat.  Bankr.  Beg.  lOL 

Under  former  United  States  bankrupt  laws,  it 
had  been  held  to  Justify  the  set-off  the  defendant 
must  show  that  be  purchased  the  claim  prior  to 
the  bankruptcy.   Ogden  v.  Cowley,  2  Johns.  274. 

When,  after  a  creditor  has  filed  his  petition  In 
baakruptcy,  a  debtor,  with  full  knowledge  of  the 
fact,  purchases  a  dalm  against  him,  he  cannot  set 
It  off  In  an  action  brought  by  the  assignee  in  bank- 
ruptcy to  recover  the  original  Indebtedness.  And 
the  same  rule  would  seem  to  apply  even  though  no 
petition  in  bankruptcy  was  filed,  but  equity  had 
taken  posBesslon  of  the  assets  which  belonged  to  a 
partnership  for  the  purpose  of  winding  up  Its  con- 
eerqs.    Smith  v.  Brinckerhoff,  8  Barb.  519,  aiflrmed 

•N.Y.ao&. 

Jruokretiey. 

Compensation  does  not  legally  take  plaoe  in  cases 
of  inM>lveney  where  the  debtor  to  the  insolvent  ac- 
quires claims  against  him  subsequent  to  his  In- 
solvency.   Crane  v.  Baillio,  2  La.  82. 

Debts  purchased  with  knowleflge  of  the  debtor^ 
embarraaBment  and  reason  to  believe  that  he  is 
about  to  go  or  be  driven  into  Insolvency,  cannot 
be  setoff  in  an  action  by  the  assignee  in  insolvency 
upon  a  debt  due  from  the  purchaser  to  the  debtor, 
aUhouffh  there  Is  no  statute  directly  prohibiting  it. 
Smith  v.kHJll,  8  Oray,  ffRB;  Brown  v.  Colt,  12  Gray, 

'n  Kennedy  v.  New  Orleans  Sav.  Bank,  86  La. 
SII1.R.A. 


Ann.  1,  which  was  a  case  of  the  insolvency  of  a 
savings  bank,  the  court  examined  the  question  as 
though  it  was  an  ordinary  corporation,  and  al- 
though stating  that  there  was  no  law  which  de- 
feated the  set-off,  ruled  tnat  claims  acquired  by  a 
debtor  against  his  creditor  with  full  knowledge  of 
the  latter*s  notorious  insolvency  and  for  the  pur- 
pose of  obtaining  an  undue  preference,  cannot  be 
set  off  although  insolvency  had  not  been  Judicially 
decreed. 

A  set-off  may  be  allowed  against  the  Insolvent 
himself  although  the  demand  Is  procured  after  the 
insolvency.    Martin  v.  Mohr,  £6  Ala.  221. 

But  in  Enter  v.  Quesse,  80  8.  C.  120,  the  court  held 
than  even  in  an  action  by  the  creditor  himself, 
equity  will  not  enforce  the  set-off  of  a  claim  against 
him  procured  after  the  action  had  been  begun 
with  full  knowledge  of  his  Insolvency. 

BeuioemHi^ 

A  receiver  cannot  permit  the  set-off  against  a 
note  due  to  the  bank  for  which  he  was  appointed, 
of  checks  which  had  been  drawn  and  delivered  to 
the  one  owing  the  note,  but  had  not  been  pre- 
sented and  entered  to  his  credit  prior  to  the  issu- 
ance of  the  injunction  in  the  prooeedings  for  the 
appointment  of  the  receiver.  Van  Dyck  v.  Mo- 
Quade,  86  N.  Y.  616. 

Where  a  creditor's  bill  Is  filed  for  the  settlement 
of  the  affairs  of  an  insoiyent  bank,  and  a  receiver 
is  appointed,  no  claims  purchased  afterwards 
against  the  bank  will  be  allowed  in  eqmty  as  a 
set-off.    Finney  v.  Bennett,  27  Gratt.  866. 

As&igmmtnl  ftjr  oredftors. 

A  debt  purchased  after  an  assignment  for  benefit 
of  creditors,  cannot  be  used  as  a  set-off  against  the 
assignee.  Johnson  v.  Bloodgood,  1  Johns.  Cas.  61; 
Anderson  v.  Van  Alen,  12  Johns.  848. 

And  the  fact  that  the  notes  were  not  due  when 
purchased,  is  immateriaL  Hegerman  v.  Hyslop, 
Anth.  N.  P.  197. 

In  Riohter  v.  Selin,  8  Serg.  &  R.  425,  it  is  treated 
as  a  fraud  to  take  an  assignment  ot  a  note  for  the 
purpose  of  using  it  as  a  set-off  against  a  debt  owing 
to  one  about  to  aaaign  his  property  for  benefit  of 
creditors. 

And  the  doctrine  that  a  claim  acquired  after  tbe 
assignment  cannot  be  set  off  against  tbe  amignee, 
is  recognized  in  Ghlpman  v.  Ninth  Nat.  Ilanl&,  12b 
Pa.  86. 
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Stoppini^  payment  is,  of  itself,  sufflcieDt  evi- 
dence of  Che  iDSolvency  of  a  bank,  and  when 
there  is  nothing  to  rebut  the  presumption,  the 
evidence  is  conclusive. 

GilUt  V.  Moody,  8  N.  T.  481;  Wait,  Insolv- 
ent Corp.  g  28,  p.  40;  Bump,  Bankr.  10th  ed. 
p.  412;  Markion  v.  ffobaon,  2  Dill.  8d0. 

Mr,  CyreniuB  P«  Black,  for  appellee: 

The  court  was  clearly  right  in  holding  the 
certificate  of  deposit  to  be  a  legal  offset  in  this 
case. 

The  depositors  were  not  sharers  in  the  prof- 
its of  the  bank  and  in  no  way  interested  io  its 
maoap^ement  excepting  to  have  a  return  of  the 
money  deposited,  with  interest. 

We  must  therefore  note  the  difference  be- 
tween a  savings  bank  organized  under  the  laws 
of  the  state  of  Michigan  and  savings  institu- 
tions in  some  of  the  other  states;  for  instance, 
the  state  of  New  Jersey. 

JJannofi  v.  Williams,  84  N.  J.  Eq.  255;  Bil- 
lier  V,  Allegheny  County  Mut,  Ins,  Co,  8  Pa. 
470,  45  Am.  Dec.  656;  Lawrence  v.  Nelson,  21 
N.  T.  158;  Nets  Amsterdam  JSav,  Bank  v.  Tart- 
ter,  4  Abb.  N.  C.  215. 

Smith  V.  Felton,  48  N.  Y.  419,  was  where  a 


note  was  held  by  a  bank  against  partners,  one 
the  maker  and  Uie  other  the  indorser,  and  a  set- 
off of  the  deposit  in  favor  of  one  was  penuit- 
ted. 

Bmith  Y,  Fox,  48  N.  T.  674. 

The  receiver  of  an  insolvent  bank,  like  aa 
assignee  appointed  for  the  benefit  of  creditors, 
takes  no  greater  right  than  the  insolvent  bank 
had  at  the  time  of  his  appointment  and  is  sub- 
lect  to  all  the  liabilities  that  the  bank  was  sub- 
ject to  at  that  time.  He  is  not  regarded  as  a 
purchaser  for  a  valuable  consideration. 

Bee  Van  Wagoner  v.  PcUerton  Gas  Light  Co. 
28  K.  J.  L.  288;  Sehieffelin  v.  Hawkins,  14 
Abb.  Pr.  112,  1  Daly,  289;  Farmers  Deposit 
Nat,  Bank  v.  Penn  Bank,  2  L.  R.  A.  273,  128 
Pa.  286. 

The  insolvency  of  a  bank  authorizes  equitap 
Ue  set-offs  where  there  could  be  no  set-off  by 
the  strict  terms  of  the  statute. 

Pond  V.  Smith,  4  Conn.  297;  RussOl  v.  Con- 
way, 11  Cal.  93. 

Insolvency  of  a  bank  authorizes  a  debtor  of 
such  bank  to  set  off  his  deposit  in  such  bank 
a^^inst  a  suit  brought  by  the  receiver  against 
him  upon  his  indebtedness. 


Claims  QQQinA  banks. 

Id  Soott  V.  ArmstroDff,  146  U.  8.  489. 86  L.  ed.  1060, 
the  Supreme  Court  of  the  United  States  io  consid- 
ering the  rlfirht  to  set  off  daims  against  a  oational 
bank  arrives  at  the  conclusion  that  olalms  due 
before  tlie  suspension  may  be  set  off,  but  states: 
**The  state  of  case  where  the  claim  is  sought  to  be 
set  off  is  acquired  after  the  fact  of  insoiveDoy  Is  far 
otherwise,  for  the  rights  of  the  parties  become 
fixed  as  of  that  time  and  to  sustain  such  a  transfer 
would  defeat  the  object  or*  the  provisions  of  the 
national  banking  law  relative  to  the  closing  up  of 
insolvent  banks. 

Claims  against  a  national  bank  after  its  failure 
cannot  be  set  off  against  notes  yrhich  had  been 
given  to  the  bank.    Cw*e  v.  Cannon.  23  La.  Ann.  36. 

A  claim  purchased  after  the  insolvency  of  a  na- 
tional bank  cannot  be  used  as  a  set  off  against  the 
receiver.  Venango  Nat.  Bank  v.  Taylor,  66  Pa.  U; 
Thorp  v.  Wegef  arth,  56  Pa.  88. 

It  seems  the  institution  of  proceedings  against 
the  iNUik  is  necessary  to  prevent  the  acquirement 
of  a  claim  which  may  be  used  in  set-off.  The  mere 
fact  of  the  closing  of  the  bank  doors  is  not  sulfi- 
dent.    Moseby  v.  Willidmiion,  5  Heisk.  278. 

But  the  defendant  must  show  that  the  claim  was 
acquired  before  such  proceedings  were  taken. 
Smith  V.  Moeby,  9  Heisk.  501;  Lanier  v.  Gayoso  Sav. 
Inst,  of  Memphis,  Id.  506. 

Bank  hfUs, 

Bills  of  a  bank  purchased  after  an  injunction  for 
the  purpose  of  winding  it  up.  cannot  be  set  off 
under  a  statute  requiring  equality  of  payment 
among  bill  holders:  especially  where  the  one  at- 
tempting it  isa  director  whoso  mii?raanagement  has 
aided  in  wrecking  the  bank.  Clarke  v.  Hawkins,  6 
R.  T.  219. 

Where  bills  of  a  bank  are  obtained  by  one  of  its 
debtors  after  it  becomes  insolvent  and  stops  pay- 
ment, they  cannot  be  used  as  a  set-off  or  counter, 
claim  in  an  action  brought  by  a  receiver  of  the 
bank  upon  a  promissory  note  of  the  debtor,  held  by 
the  bank  at  the  time  of  its  faUure.  Diven  v. 
Phelps,  34  Barb.  228. 

Bills  taken  after  the  bank  has  stopped  payment 
cannot  be  offset  against  a  note  due  the  bank.    Re 
Middle  District  Bank,  1  Paige,  585,  S  L.  ed.  762;  noU 
to  Bank  of  Niagara  v.  Rosevelt,  9  Cow.  409. 
21  L,  R.  A. 


Bank  bills  purchased  after  the  Insolvency  of  the 
bank  cannot  be  set  off  against  a  debt  due  to  the 
bank.    American  Bank  v.  Wall,  66  Me.  167. 

Bills  of  a  bank  purchased  after  the  annulment  of 
ita  charter  cannot  be  used  as  a  set-off  In  equity* 
McLaren  v.  Pennington,  1  Paige«  lOt  2  L.  ed.  577. 

A  statute  providing  for  the  distribution  of  tfao 
assets  of  an  insolvent  bank  pro  rata  among  cred- 
itors prevents  the  set-off  of  its  bills  purchased  after 
its  assignment,  although  another  statute  requires 
it  to  receive  its  bills  in  payment  of  claims  due  to  it. 
;  Exchange  Bank  v.  Knox,  19  Gratt.  789;  Saunders  ▼• 
White,20  6ratt.  827. 
I     But  it  has  been  held  that  if  the  bank  is  by  law  rs- 
!  quired  to  take  iu  bills  in  satisfaction  of  notes  to  it, 
I  they  are  made  a  legal  tender  and  may  be  used  as 
such  against  a  receiver  of  the  bank,  although  they 
were  purchased  after  the  receiver  was  appointed* 
Blount  V.  Windley,  68  N.  0.  8. 

8o  under  the  Gk)orgia  Act  of  1832,  paper  dis* 
counted  and  held  by  a  bank  is  payable  in  the  bills 
of  the  bank  although  they  are  purchased  after  the 
bank's  insolvency  at  a  large  discounts  Moise  v* 
Chapman,  24  Gku  249. 

DtcedtnVs  estates. 

Analogous  to  the  above  are  claims  against  the  es- 
tates  of  persons  who  have  died  insolvent.  Those 
cases  are  not  exactly  parallel  because  in  many  Ju. 
risdictioiis  claims  purchased  by  his  debtor  after  a 
creditor's  death  will  not  be  permitted  to  be  set  off 
against  his  personal  representative  in  suits  on  the 
claim  even  when  the  estate  is  solvent;  and  that 
fact  would  of  itself  be  sufficient  to  defeat  the  set- 
off in  this  class  of  cases,  but  the  cases  are  men* 
tionod  here  because  of  the  light  which  they  may 
throw  upon  the  subject. 

If  a  debtor  dies  insolvent,  claims  purchased  after 
his  death  cannot  be  set  off  in  an  action  by  his  ad- 
ministrator. Irons  V.  Irons,  6  R,  1. 264;  Happoldt  v. 
Jones,  Harp.  L.  109:  Oshkosh  Union  Nat.  Bank  v. 
Hicks,  67  Wis.  189;  Haugh  v.  Seabold,  15  Ind.  348; 
Schmidt  V.  Crafts.  2  Brev.  266. 

In  Whitehead  v.  Cade,  1  How.  (Miss.)  95,  where 
set-off  was  sought  against  an  Insolvent  decedent's 
estate,  it  is  said  it  would  throw  open  the  door  to 
fraud  by  suffering  creditors  to  effect  by  transfer* 
ring  their  claims  to  debtor*s  to  insolvent  estates 
what  they  oould  not  do  directly.  H.  P.  F. 
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Beeond  Nat  Bank  of  CineinnaH  y.  Eeming- 
ny,M  Ohio  St  881. 

We  desire  to  call  tbe  court's  attention  to  one 
or  two  cases  in  which  set-off  was  permitted, 
Dot  only  by  the  statute  bat  upon  equitable 
grounds  as  well,  for  the  reason  that  the  only 
thing  that  can  be  said  ai^inst  our  legal  right  to 
eet  off  our  demand  against  this  bank  must  be 
predicated  upon  some  equity  against  us.  Such 
being  the  case  we  think  it  entirely  proper  to 
call  attention  to  the  fact  that  instead  of  there 
being  any  equitable  reasons  against  the  set-off 
ID  tbe  case  at  bar,  all  equitable  reasons  are  in 
favor  of  it. 

In  Fidelity  Trutt  db  Safety  Vault  Co.  y. 
Merchants  Nat.  Bank,  9  L.  R.  A.  108,  12  Ky. 
L.  Rep.  198,  it  was  held  that  a  bank  could  set 
off  deposits  made  by  one  who  subsequently 
made  an  assignment  for  creditors  against  a  debt 
owing  to  it  by  the  insolyent,  even  though  it 
bad  not  matured  at  the  time  of  the  assign- 
ment. 

Tbere  should  be  no  difference  between  an 
iDdividual  and  a  bank. 

There  are  no  grounds  for  distinction.  The 
bank  is  merely  a  debtor  to  its  depositor. 

Marine  Bank  of  Chicago  v.  Fulton  County 
Bank  of  New  York,  09  U.  S.  2  Wall.  262.  17 
L.  ed.  785;  re-affirmed  in  PhanixBank  of  New 
York  y.  BiOey,  111  U.  8.  125.  28  L.  ed.  874. 

The  right  of  set-off  in  case  of  the  insoWency 
of  a  bank  is  strongly  set  forth  in  the  esse  of 
Farmers*  Deposit  jSfat.  Bank  v.  Penn  Bank,  2 
L  R  A.  278.  123  Pa.  288,  ciUng  Bromi  y. 
Oark,  14  Pa.  469.  and  Ward  v.  Tyler,  52  Pa. 

m. 

It  was  held  in  CoU  y.  Brown,  12  Gray,  288, 
that  in  an  action  by  the  receiver  of  a  bank 
upon  a  debt  contracted  before  tbe  institution 
of  proceedings  for  a  receiver,  tbe  defendant 
could  set  off  debts  due  from  the  Iwnk  held  by 
him  before  the  commencement  of  such  pro- 
ceedings. 

It  was  held  in  Jordan  y.  Sharlock,  84  Pa. 
866,  24  Am.  Rep.  198,  that  in  a  suit  brought 
by  an  assignee  for  the  benefit  of  creditors  of 
ao  insolvent  bank  upon  a  note  given  to  the 
assignor,  which  did  not  fall  due  until  after  tbe 
assign  moot,  the  defendant  might  set  off  a  debt 
due  to  him  from  the  assignor  at  tbe  time  of  the 
assignment,  the  court  holding  that  the  assignee 
was  but  a  representative  of  the  bank. 

The  appointment  of  a  receiver  in  the  case  at 
bar  some  two  weeks  after  tbe  bank  closed  its 
doors  and  after  the  transfer  of  the  certificate 
of  deposit  to  the  defendant  affords  no  reason 
why  the  set-off  should  not  be  allowed  if  it  was 
allowable  at  the  time  the  defendant  acquired 
the  certificate. 

Moseby  y.  Williamson,  5  Heisk.  278;  Lanier 
V.  Gayaso  Sav.  Inst,  of  Memphis,  9  Hefsk.  506; 
Smith  V.  Mosbv,  Id.  501 ;  Morse.  Banks  &  Bank- 
ing, §  838;  Mcfjaren  v.  Pennington,  1  Paige, 
102,  2  L.  ed.  577;  Van  Wagoner  v.  Paterson 
Gas  Light  Co.  28  N.  J.  L.  283;  Piatt  v.  Bent- 
ley  (N.  Y.)  11  Am.  L,  Reg.  N.  S.  171;  Brvyn 
V.  Middle  Dist.  Bank  Receiver,  9  Cow.  413; 
Jordan  y.  Sharlock,  supra;  Arnold  v.  Niess, 
86  Phila.  Leg.  Int.  437. 

8  How.  Stat.,  p.  8262,  is  in  derogation  of 
the  common  law,  it  being  a  settled  rtile  of  the 
common  law  that  a  debtor  in  failing  circum- 
stances may  not  only  dispose  of  his  property 
21L.R  A. 


for  the  use  and  benefit  of  creditors  generally, 
but  may  by  such  conveyance  give  "a  prefer- 
ence in  payment  to  one  creditor  before  an- 
other. 

Statutes  in  derogation  of  the  common  law 
are  to  be  construed  strictly  and  if  the^  attempt 
to  create  a  liability  or  take  away  any  right  they 
cannot  be  enlarged  or  extended  by  construc- 
tion. 

This  statute  does  not  prohibit  a  bank  from 
transferriog  any  of  its  assets  after  it  closes  its 
doors. 

It  must  not  only  be  insolvent  or  contemplate 
insolvency  but  it  must  have  the  view  of  pre- 
venting application  of  its  assets  in  the  manner 
prescribed  in  the  act,  or  an  intention  of  prefer- 
ring one  creditor  over  another. 

Haxtun  y.  Bishop,  8  Wend.  17. 

It  is  not  competent  for  the  legislature  to  pass 
a  law  that  takes  awa^  the  right  of  a  third  per- 
son to  transfer  a  certificate  of  deposit  given  by 
a  bank  upon  the  secret  knowledge  or  intention 
of  the  directors  of  the  bank. 

Bisser  v.  E&yt,  58  Mich.  185. 

The  question  of  insolvency  is  a  question  of 
fact  that  if  it  deprives  any  person  of  any  right 
given  by  tbe  common  or  statutory  law  the  fact 
of  insolvency  ought  to  be  made  apparent  in 
some  judicial  proceedings  before  such  right  is 
taken  away. 

Knickerboeker  Ins,  Co,  y.  Comstoek,  88  XT.  S. 
16  Wall.  258,  21  L.  ed.  498;  Be  Ouimette,  1 
Bawy.  47. 

The  definition  of  * 'insolvency,"  which  should 
be  applied,  was  well  stated  in  tbe  very  able 
charge  of  the  court  in  the  case  ot  Dodge  v. 
Mastin,  17  Fed.  Rep.  660.  In  the  ordinary 
acceptation  of  the  term  "insolvent"  wh^n  f^r^. 
plied  to  a  bank  means  the  inability  to  meet  lia- 
bilities in  the  usual  course  ot  uusiue^s.  uai 
a  bank  may  be  solvent  and  yet  from  tempo- 
rary causes  over  which  its  officers  have  no  con- 
trol suspend  until  these  causes  can  be  over- 
come. But  they  must  be  causes  for  which 
prudence  and  foresight  cannot  provide  or  over 
which  the  bank  or  its  officers  had  no  control 
or  could  have  none.  Such  causes  when  they 
do  occur  are  mostly  overcome.  The  bank 
again  takes  up  its  business  and  proceeds  with 
it  in  tbe  usual  way.  A  bank  is  solvent  within 
tbe  meaning  of  the  constitution  and  statutes 
we  are  considering  when  it  possesses  sufficient 
assets  to  pay  within  a  reasonable  time  all  its  lia- 
bilities through  its  own  agencies,  and  is  insolv- 
ent when  from  uncertainty  of  being  able  to 
realize  on  its  assets  in  a  reasonable  time  a  suf- 
ficient amount  to  meet  its  liabilities  it  there- 
fore makes  an  assignment  by  which  the  con- 
trol of  its  affairs  and  property  passes  out  of  its 
hands. 

Stuart  y.  Mechanics  d  F.  Bank,  19  Johns. 
496;  First  Nat.  Bank  of  Silwrton  v.  Walton, 
5  L.  R.  A.  765,  13  Colo.  265;  Akers  y.  Bowan, 
10  L.  R.  A.  705,  33  S.  C.  451. 

McGrath,  J.,  delivered  the  opinion  of  the 
court: 

The  Central  Michigan  Savings  Bank  was 
organized  under  Act  No.  205  of  the  Laws  of 
1887,  with  a  commercial  department  and  a 
savings  department.  On  tbe  18th  day  of  A  pril, 
1898,  said  bank,  being  unable  to  meet  the  then 
current  demands  upon  it,  closed  its  doors,  and 
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conducted  do  business  thereafter.  On  May  4, 
1898,  tbe  commissioner  of  tbe  banking  depart- 
ment of  tbe  state  filed  a  bill  in  the  curcuit  court 
of  Ingham  county,  alleging  the  insolvency  of 
said  bank,  and  praying  for  the  appointment  of 
a  receiver  for  said  rank.  On  Mar  8,  1893, 
plaintiff  was  appointed  such  receiver,  and 
qualified  as  such.  Plaintiff  brought  this  suit 
to  recover  the  sum  of  $8,529.37  due  tbe  bank 
upon  tbe  day  of  its  suspension.  Defendant 
was  allowed  to  set  off  against  this  claim  a  cer- 
tificate of  deposit  dated  July  19,  1892,  for  the 
sum  of  $4,000,  issued  to  Nellie  F.  BuUer  by 
said  bank,  and  which  defendant  purchased 
April  28, 1898,  and  Judgment  was  rendered  for 
defendant.     Plaintiff  appeals. 

The  sole  question  in  tbe  case  is  whether,  in 
an  action  by  tbe  receiver  of  an  insolvent  bank- 
ing corporation  against  a  debtor  of  tbe  bank 
to  recover  a  sum  due  at  tbe  date  of  the  sua- 
pension  of  tbe  bank,  tbe  defendant  mav  set  off 
a  certificate  of  deposit  procured  by  him  from 
a  creditor  of  tbe  bank,  after  its  suspension, 
and  before  an  application  was  made  for  the 
appointment  of  a  receiver.  There  can  be  no 
doubt  that  the  certificate  of  deposit  in  this  case 
would,  in  a  pioper  case.  I  e  a  proper  subject 
of  set-off.  It  is  well  settled  that  in  a  suit  by 
a  receiver  of  an  insolvent  bank  upon  a  note  or 
obligation  due  the  bank  tbe  defendant  will  be 
allowed  to  set  off  his  deposit  or  a  certificate  of 
deposit  held  by  him  at  the  time  of  the  suspen- 
sion of  the  bank.  Diek»on  ▼.  Evans,  6  T.  R. 
57;  Pedder  v.  Pretton,  9  Jur.  N.  S.  496;  Bank 
of  Niagara  v.  Roietdt,  9  Cow.  409;  Ogden  t. 
Cknoley,  2  Johns.  274;  McLaren  y.  Pimnington, 
1  Paige,  112,  2  L.  ed.  681;  MiUer  r.  Frankhn 
Bank,  1  Paige,  444,  1  L.  ed.  708;  Be  Middle 
Dut.  Bank  Beeeiver,  1  Paige,  685, 1  L.  ed.  762; 
Smith  V.  Fcx,  48  N.  Y.  674;  New  Amsterdam 
JSav.  Banky.  Tartier,  4  Abb.  N.  C.  216;  Berry 
y.  Brett,  6  Bosw.  627;  Jordan  v.  Sharlock,  84 
Pa.  866,  24  Am.  Rep.  198;  Farmers  Deposit 
Nat.  Bank  y.  Penn  Bank,  128  Pa.  288,  2  L.  R. 
A.  278;  Fidelity  Trvst  db  Safety  VavU  Co,  y. 
MerdianU  Nat.  Bank,  12  Ey.  L.  Rep.  198,  9 
L.  R.  A.  108;  Van  Wagoner  v.  Patetson  Gas- 
light Co,  28  N.  J.  L.  283;  Piatt  t.  Bentley  (N. 
Y.)  11  Am.  L.  Reg.  N.  S.  171.  None  of 
these  cases,  however,  support  the  defendant's 
contention;  indeed,  so  far  as  the  question  here 
involved  is  discussed,  they  are  opposed  to  that 
contention. 

In  Smith  y.  Fox,  Jordan  v.  ShaHock,  and 
New  Amsterdam  8av.  Bank  y.  Tartter,  supra, 
Clarke  v.  Hawkins,  6  R.  I.  219;  Van  Wagoner 
y.  Paterson  Gaslight  Co.  and  Piatt  v.  Bentley, 
supra,  defendants  were  allowed  to  set  off 
amounts  which  tbey  bad  on  deposit  at  the  time 
of  the  bank's  suspension.  In  Clarke  v.  Bawk- 
ins,  however,  the  court  expressly  held  that  tbe 
bum  of  **$667,  claimed  by  tbe  defendant  against 
the  bank,  as  a  bill  bolder  to  that  amount,  can- 
not be  allowed  to  him  in  set-off;  the  whole  of 
tbe  bills,  so  far  as  we  can  learn  from  tbe  evi- 
dence, having;  been  purchased  bv  him,  subse- 
ouent  to  the  injunction  against  tbe  bank,  at  a 
discount  of  fifty  cents  on  the  dollar.  The  in- 
junction against  the  bank,  like  tbe  death  of 
the  deceased  insolvent  {Irons  v.  Irons,  6  R.  L 
264,)  must  at  least  fix  a  period  back  of  which 
claims  against  either  cannot  be  purchased, 
carrying  with  them  the  equitable  right  of  set- 
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off  against  the  claims  for  which  the  purchaser 
is  liable  to  the  estate  of  the  insolvent  bank  or 
of  the  insolvent  decedent  in  the  hands  of  their 
respectiye  administratora."  In  Dickson  y. 
Evans,  Lord  Kenjon  says:  "It  would  be  most 
unjust,  indeed,  if  one  person  who  happens  to 
be  mdebted  to  another  at  the  time  of  tbe  bank* 
ruptcy  of  the  latter  were  permitted  by  any  in- 
trigue between  himself  and  a  third  person  so 
to  change  his  own  situation  as  to  diminish  or 
totally  destroy  the  debt  due  to  the  bankrupt 
by  an  act  eat  post  facto.  In  cases  of  this  sort 
the  question  must  be  considered  in  the  same 
manner  as  if  it  had  arisen  at  the  time  of  the 
bankruptcy,  and  cannot  be  varied  by  any 
change  of  situation  of  one  of  the  parties.*'  Ash* 
burst,  J, ,  in  the  same  case,  says:  ' *Much  fraud 
and  great  injustice  would  be  introduced  if  any 
other  rule  than  that  laid  down  by  Lord  Een- 
von  were  to  prevail."  Grose,  J.,  adds  the  fol- 
lowing: '  'One  object  of  the  act  was  to  prevent 
a  debtor  of  the  bankrupt  goine  about  thecoun* 
try  for  the  purpose  of  purchasing  the  bank- 
rupt's notes  after  the  bankruptcy,  and  then 
pretending  that  he  was  a  creditor  at  the  time 
of  the  bankruptcy."  In  Pedder  r.  Preston,  the 
corporation  of  Preston  opened  an  account  at 
plaintiff's  banking  house,  and  afterwards,  be- 
coming invested  with  tbe  functions  of  a  board 
of  health,  opened  a  secoud  account.  Plain- 
tiff's bank  stopped  payment  One  of  the  ac- 
counts was  overdrawn,  and  suit  was  brought 
to  recoyer  tbe  amount  of  the  overdraft  Held« 
that  the  other  account  owned  by  the  same  mu- 
nicipal ity  could  be  set  off.  In  Bank  of  Niagara 
y.  Bosevdt,  it  was  held  that  a  set-off  existing 
against  a  bank  when  it  stops  payment  was  af 
lowable,  but  bills  obtained  by  the  debtors  of 
a  bank  after  it  has  stopped  payment,  though 
before  a  receiver  is  appointea,  are  not  admis- 
sible as  a  set-off.  Be  Middle  Dist.  Bank  R^^ 
eeiver,  supra,  is  to  the  same  effect.  In  McLaren 
y.  Pennington,  the  court  says:  *'In  relation 
to  his  set-off.  there  can  be  no  doubt  of  his 
equitable  right  to  be  allowed  for  any  demand 
which  he  had  against  the  bank  at  the  time  of 
the  repeal  of  its  charter.  If  he  has  purchased 
up  bills  of  the  bank,  or  procured  the  assign- 
ment cf  other  claims  since  that  time,  he  can- 
not avail  himself  of  them  as  a  set  off  but  must 
come  in  for  his  distributive  share  with  the  rest 
of  the  creditors. "  In  MiUer  y.  Franklin  Bank, 
Miller  had  a  deposit  in  the  bank  in  his  name» 
and  also  held  $1,160  of  the  bills  of  tbe  bank» 
drawn  from  the  bank  on  his  account  before 
tbe  bank  stopped  payment,  and  the  court  held 
that  the  debtor  was  entitled  to  any  equitable 
set-off  which  he  had  at  the  time  the  bank 
stopped  payment  In  Ogden  y.  Cowley,  In  a 
suit  brought  on  a'  note  by  the  assignee  of  a 
bankrupt,  it  was  held  that  the  defendant  could 
not  set  off  a  check  issued  by  tbe  bankrupt, 
bearing  date  before  the  bankruptcy,  without 
further  proof  that  the  check  came  into  hia 
hands  prior  to  the  bankruptcy.  In  Berry  y. 
Brett,  plaintiff  was  receiver  of  an  insurance 
company,  which  in  the  course  of  its  business 
bad  liquidated  the  claim  which  defendant 
sought  to  offset  In  the  Penn  Bank  Case,  «t 
the  time  of  its  suspension,  tbe  Farmers'  De- 
posit Bank  (defendant  below)  held  the  check 
of  the  cashier  of  the  Penn  Bank.  In  Fidelit$^ 
Trust  <t  Safety  VauU  Co.  y.  Merchants  Nal, 
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Bank,  the  bank  to  wh)ch  plaintiffs'  assignors 
were  indebted,  was  allowed  to  apply  the  de- 
posits sued  for  to  the  liquidation  of  that  in- 
debtedness. 

The  only  case  called  to  my  attention  which 
goes  to  the  extent  of  the  claim  made  by 
counsel  for  the  defendant  is  that  of  Moieby 
V.  WUHafMoUy  5  Heisk.  278.  The  case  was 
decided  upon  the  ground  that  under  the 
bankrupt  law  a  banker  was  not  insolvent 
unless  he  "stops  or  suspends  fraudulently  for 
a  period  of  fourteen  days;"  and  "in  analogy 
to  this  rule  as  to  (bankruptcy"  the  court  was 
unable  to  see  "upon  what  ground  the  insolv- 
ency of  a  bank  can  be  assumed  from  the  sim- 
ple fact  of  closing  its  doors  for  two  or  three 
days,  or  until  some  such  step  as  filing  a  bill 
to  have  its  insolvency  determined  has  been 
taken."  In  the  case  of  Smith  v.  Mo^by,  9 
Heisk.  501,  the  same  court  held  that  when  a 
defendant,  who  is  sued  upon  a  note  by  the  re- 
ceiver of  an  insolvent  bank,  which  has  failed, 
and  filed  a  bill  asking  to  be  wound  up,  offered 
as  a  set-off  a  certificate  of  deposit  given  by  the 
bank,  the  burden  is  upon  him  to  show  that  he 
received  it  previous  to  the  filing  of  the  bill  by 
which  the  assets  of  the  bank  were  impounded 
for  the  benefit  of  its  creditors.  In  the  case  of 
Marr  v.  BankcfWeat  Tennessee,  4  Coldw.  471, 
in  1862.  the  bank  was  removed,  by  order  of 
the  confederate  oflScers  commanding  at  Mem- 
phis, further  south.  After  the  war  the  assets 
of  the  bank,  amounting  to  $25,000.  were 
brought  back,  and  were  held  by  the  officers  of 
the  Imnk,  but  they  did  not  assume  to  continue 
the  business  of  the  bank.  In  the  meantime 
plaintiff  had  recovered  judgment  against  the 
bank  upon  the  notes  or  bills  of  the  bank,  ag- 
gregating $27,320.  Executions  had  issued 
upon  these  judgments,  which  had  been  re- 
turned nvUa  bona,  and  plaintiff  sought  by  bill 
in  equity  to  obtain  a  discovery,  and  the  appli- 
cation o)  the  assets  to  the  payment  of  his  judg- 
ments. The  court,  however,  held  that  the 
bank  was  Insolvent;  that  its  assets  were  held 
by  the  officers  of  the  bank  in  trust  for  all  the 
creditors;  and  that  no  diligence  on  the  part  of 
a  single  creditor  could  defeat  the  right  of  the 
others  to  a  pro  rata  distribution  of  the  fund. 

I  have  been  unable  to  discover  anv  statute 
in  Tennessee  similar  to  our  own  relating  to  the 
winding  up  of  the  affairs  of  a  banking  corpo- 
ration, or  restricting  the  right  of  the  corpora- 
tion after  an  act  of  insolvency.  The  insolvency 
of  corporations  does  not  generally,  of  itself, 
extinguish  the  power  of  the  company  to  man- 
age its  assets,  or  fix  the  lien  of  creditors  upon 
the  specific  property  in  hand.  Morawetz, 
Priv.  Corp.  §  786.  A  corporation,  being  a 
person  at  law,  has  the  same  rights,  and  is  sub- 
ject to  the  same  obligations,  as  an  individual, 
unless  the  act  of  incorporation  varies  those 
rights  and  liabilities.  Persons  dealing  with  a 
corporation,  whose  powers  are  restricted  bv  its 
organic  law,  are  charged  with  a  knowledge  of 
such  limitations,  and  are  bound  thereby.  The 
act  under  which  the  bank  in  the  present  case 
was  organized  subjects  banking  corporations 
to  state  supervision.  It  regulates  the  manner 
in  which  the  business  shall  be  done.  A  com- 
missioner is  provided  for.  and  every  bank  or- 
ganized thereunder  is  subject  to  the  inspection 
and  supervision  of  such  commissioner.  Upon 
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the  refusal  of  a  bank  to  submit  its  books, 
papers,  and  concerns  to  inspection,  such  com- 
missioner may  institute  proceedings  for  the 
appointment  of  a  receiver.  A  bank  desiring 
to  go  into  liquidation  must  first  give  notice  to 
the  commissioner.  No  consolidation  of  banks 
can  be  had  without  the  consent  of  the  commis- 
sioner. Section  55  provides  that  "  on  becom« 
•ing  satisfied  that  any  bank  has  refused  to  pay 
its  deposits  in  accordance  with  the  terms  on 
which  such  deposits  were  received  (if  received 
in  accordance  with  the  provisions  of  this  act), 
or  that  any  bank  has  become  insolvent,  or  that 
its  capital  has  become  impaired,  or  that  any 
bank  has  violated  any  of  the  provisions  of  this 
act,  or  for  any  cause  hereinbefore  or  herein- 
after stated,  the  commissioner  of  the  banking 
department  may  forthwith,  with  the  approval 
of  the  attorney-general,  apply  to  a  court  of 
record  of  competent  jurisdiction  for  the  ap- 
pointment of  a  receiver  for  such  bank,  who, 
under  the  direction  of  such  court,  shall  take 
possession  of  the  books,  records,  and  assets  of 
every  description  of  such  bank,  collect  all 
debts,  dues  and  claims  belonging  1o  it,  and  sell 
or  compound  all  bad  or  doubtful  debts,  and 
sell  all  the  real  and  personal  property  of  such 
bank  on  such  terms  as  the  court  shall  direct, 
and  may.  If  necessary  to  pay  the  debts  of  such 
bank,  enforce  all  individual  liability  of  the 
stockholders.  Such  receiver  shall  pay  over 
all  money  so  collected  or  received  to  the  state 
treasurer,  and  also  make  report  to  the  commis- 
sioner of  all  his  acts  and  proceedings."  Upon 
the  appointment  of  the  receiver  it  is  made  the 
duty  of  the  commissioner  to  cause  notice  to  be 
published,  calling  upon  all  persons  having 
claims  to  present  the  same  to  the  receiver. 
Section  57  provides  for  dividends  under  the 
direction  of  the  commissioner,  and  requires 
the  receiver  to  make  ratable  dividends  of  the 
moneys  realized  by  him  on  the  claims  proven 
and  determined,  and  the  remainder  of  the  pro- 
ceeds, if  any,  after  the  costs  and  expenses  of 
such  proceeding,  and  all  debts  and  obligations 
of  the  bank  are  satisfied,  shall  be  paid  over  to 
the  stockholders.  Section  47  provides  that 
"  all  transfers  of  notes,  bonds,  bills  of  ex- 
change or  other  evidences  of  tiebt  owing  tj 
any  bank,  or  of  deposits  to  its  credit,  all  at- 
signments  of  mortgages,  or  other  security  on 
real  estate  or  judgments  or  decrees  in  its  favor, 
or  deposits  of  money,  bills  or  other  valuabh) 
things  for  its  use,  of  for  the  use  of  its  stock 
holders  or  creditors,  all  payments  of  money, 
either  after  the  commission  of  an  act  of  insolv 
ency  or  in  contemplation  thereof,  with  a  vi©n 
to  prevent  application  of  its  assets  in  the  man. 
ner  prescribed  in  this  act,  or  with  a  view  U 
the  preference  of  one  creditor  over  another, 
shall  be  held  to  be  null  and  void."  The  pri- 
mary purpose  of  these  provisions  is  the  protec- 
tion of  depositors  and  other  creditors,  and  tJie 
provisions  of  the  act  should  receive  a  liberal 
construction  to  effectuate  that  object.  The  ob- 
ject of  section  47  is  to  secure  a  proportionate 
division  of  the  assets  of  the  bank  between  its 
creditors,  and  lo  prevent  preferences.  By 
force  of  this  section,  upon  the  commission  of 
an  act  of  insolvency  the  assets  of  the  bank  be- 
come actually  impounded  for  the  benefit  of 
creditors.  If  a  debtor  can  connive  with  his 
particular  friends  who  may  happen  to  have  de- 
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posits  in  the  bank,  and  a  number  of  the  debt- 
ors might  do  the  same  thing,  the  very  object 
of  this  provision  may  be  frustrated.  It  cannot 
be  contended  that  theoflScersof  the  bank,  after 
its  suspension,  could  have  received  this  certifi- 
cate of  deposit,  and  surrendered  defendant's 
obligation.  That  obligation  v^as  an  asset  of 
the  bank,  and  the  effect  of  that  transaction 
"would  have  been  to  prevent  its  application  in 
the  manner  provided  by  the  act.  The  law  will 
not  allow  or  compel  the  receiver  to  do  what 
it  expressly  prohibits  the  bank  from  doing. 
Divert  v.  PMps,  34  Barb.  224;  Venango  Nat. 
Bank  v.  Taylor,  56  Pa.  14. 

In  Diren  v.  PheCps  the  bank  suspended  busi- 
ness, closed  its  doors,  and  was  insolvent  on  the 
2l8t  of  September.  The  receiver  was  ap- 
pointed November  9th  following.  In  the 
meautime  defendant  had  procured  certain  bills 
of  the  bank,  which  he  undertook  to  offset  to 
a  claim  in  favor  of  the  bank.  The  court  says: 
"  The  bills,  having  been  obtained  after  the 
bank  had  suspended  and  become  insolvent  in 
effect,  could  not,  I  think,  be  used  as  a  set-off. 
The  bank  could  not  then  have  paid  this  de- 
mand in  any  way.  It  was  absolutely  prohib- 
ited by  suit  from  so  doing.  If  the  bank,  be- 
fore the  appointment  of  the  receiver,  had  given 
up  the  defendant's  note  in  satisfaction  of  his 
claim  as  holder  of  the  bills,  the  transaction 
'would  have  been  void,  and  the  note  thus  given 
up  might  have  been  recovered  of  the  defend- 
ant as  part  of  the  assets  belon^og  to  such 
bank  or  the  creditors  thereof.  Before  the  de- 
fendant procured  his  bills,  the  bank  held  the 
note  against  him,  and,  the  latter  being  insolv- 
ent, the  note  belonged  equally  to  all  the  cred- 
itor of  such  bank.  If  the  defendant  could  be 
allowed  to  purchase  or  receive  the  bills  of  the 
insojvent  bank,  and  with  them  satisfy,  and 
thus  take  from  the  assets,  this  amount,  or  any 
other,  the  policy  of  the  statute,  which  is  to  se- 
cure perfect  equality  among  all  the  creditors 
of  insolvent  corporations  of  this  description, 
would  be  entirely  defeated."  In  the  course  of 
the  opinion  the  court  refers  to  1  Rev.  Stat., 
p.  591,  ^  9.  That  section  is  as  follows:  "  No 
such  conveyance,  »ssignment.  or  transfer,  nor 
any  payment  \nade,  judgment  suffered,  lien 
created,  or  security  given,  by  any  such  corpo- 
ration when  insolvent,  or  in  contemplation  of 
insolvency,  with  the  intent  of  giving  a  prefer- 
ence to  any  particular  creditor  over  other  cred- 
itors of  the  company,  shall  be  valid  in  law; 
and  every  person  receiving,  by  means  of  any 
such  conveyance,  assignment,  transfer,  lien, 
security,  or  payment,  any  of  the  effects  of  the 
corpoiation,  sh'nll  be  bound  to  account  therefor 
to  its  creditors  or  stockholders,  or  their  trus- 
tees, as  the  case  shnll  require."  In  the  case  of 
the  Venanffo  Bank,  Taylor  owed  the  bank 
$:'r)  000.  One  Kynd  had  in  the  bank  a  deposit 
of  144.000.  The  bank,  being  insolvent,  stopped 
payment.  The  next  day  Hynd  assigned  his 
deposit  to  Taylor.  Held,  that  Taylor  could 
not  set  off  the  deposit  against  his  indebtedness 
to  the  bank,  as  it  would  give  a  preference  to 
one  creditor  of  the  bank  after  the  act  of  in- 
solvency. The  court  discusses  the  Act  of  Con- 
gress or  June  8, 1864,  and  especially  section  52 
of  that  Act,  which  is  substantially  the  same  as 
section  47  of  our  own  statute,  above  quoted. 
The  court  says:  "  The  l]«ink  is  a  creature  of 
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the  act,  depending  upon  it  for  all  its  powers, 
and  controlled  by  all  the  restrictions  the  act 
imposes.  ...  It  provides  a  system  for 
closing  the  affairs  of  an  insolvent  bank,  the 
design  of  which  is  to  place  all  creditors,  except 
the  government  and  note  holders,  on  an  equal 
footing.  Its  purpose  is  to  disallow  preference 
of  one  creditor  over  another,  and  it  denies  the 
power  to  make  such  preference  at  any  time 
after  an  act  of  insolvency."  Section  5^,  read 
in  connection  with  section  50,  "  admits  of  no 
doubt  that  the  purpose  of  Congress  was  to  se- 
cure all  the  assets  of  the  bank  existing  at  the 
time  of  its  act  of  insolvency  for  ratable  dis- 
tribution. We  cannot  assent  to  the  argument 
that  it  was  intended  for  no  more  than  to  avoid 
all  acts  of  the  bank  itself,  all  voluntary  trans- 
fers by  it  with  the  view  of  giving  preference. 
Its  language  is  general,  as  applicaljle  to  legal 
as  to  voluntary  transfers.  If  the  deposit  can 
be  set  off  against  the  bond  debt,  what  is  it  but 
a  transfer  of  the  bond  .debt  to  the  satisfaction 
of  the  creditor,  thus  giving  him  preference  ? 
It  is  not  contended  that  the  bank  was  not  pro- 
hibited from  doing  this,  but  it  is  insisted  the 
transfer  may  be  accomplished  by  an  adverse 
proceeding  at  the  suit  of  Rynd  for  the  use  of 
Taylor.  It  is  not  denied  that  Rynd,  had  he 
made  no  assignment  of  the  claim,  could  not 
have  obtained  payment  of  the  debt  due  by  him 
bv  calling  upon  the  bank  after  its  doors  were 
closed,  and  when  it  suspended  payment.  The 
bank  was  not  at  liberty  to  transfer  to  him 
either  their  claims  against  Taylor  or  any  of 
their  assets,  or  to  pay  him  any  money;  and,  if 
so,  can  the  thing  be  secured  by  a  hostile  pro- 
ceeding? Will  the  law  compel  a  payment  or 
a  transfer  which  the  law  prohibits  a  debtor 
from  making?  If  Rynd  could  in  no  way  have 
obtained  payment  of  the  deposit  due  him  ex- 
cept through  the  comptroller  of  the  currency, 
how  could  he  give  to  Taylor,  by  his  assign- 
ment of  the  deposit,  any  fight  which  he  did 
not  himself  possess."  It  is  not  pretended  that 
the  bank  was  not  insolvent  in  fact  at  the  time 
it  suspended  payment.  In  the  Venango  Bank 
Case  ihc  only  evidence  of  insolvency  was  the 
suspension  of  the  bank.  In  Diven  v.  Phelps, 
supra,  it  was  held  that  under  the  statute  cited 
a  recovery  might  be  had  whether  the  party  re- 
ceiving the  payment  knew  of  the  insolvency  or 
not.  Brouwer  v.  Ilarheek,  9  N.  Y.  589;  ttofh 
inson  v.  Bank  of  Attica,  21  N.  Y.  406.  It  was 
held  in  Gillct  v.  Moody,  3  N.  Y.  479,  that 
stopping  payment  is  of  itself  sufficient  evi- 
dence of  the  insolvency  of  a  bank,  and  when 
there  is  nothing  to  rebut  the  presumption  the 
evidence  of  insolvency  is  conclusive.  In  Dodge 
V.  Mastin,  5  McCrary,  411,  17  Fed.  Rep.  660, 
it  was  held  that  the  ordinary  acceptation  of 
the  term  "  insolvent,"  when  applied  to  a  bank, 
means  *'  inability  to  meet  its  liability  in  the 
usual  course  of  business."  In  Markson  v. 
Hobson,  2  Dill.  8d0,  it  is  said:  **  A  bank  sua- 
pending  payment  and  closing  its  doors  against 
its  creditors  declares  to  the  world  a  proclama- 
tion of  its  insolvency."  Insolvency  is  fre- 
quently defined  as  inability  to  make  payments 
as  usual,  or  as  they  mature,  or  according  to 
the  undertaking,  or  in  the  ordinary  course  of 
business.  Webster,  Unabridged  Diet. ;  Ander- 
son, Law  Diet.  552;  Wait,  Insolvent  Oorp. 
§  28;  Bayly  v.  SchofiM,  1  Maule  &  S.  888; 
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Bacfff  T.  Lobree,  84  Cal.  41;  JHnt  Nat  Bank  of 
mverUm  V.  Walion,  18  Ctolo,  265,  5  L.  R.  A. 
765;  Be  Dalpay,  41  MIdd.  532,  6  L.  R.  A.  108, 
aod  note.  Whatever  may  be  the  rule  as  to 
Khen  a  bank  may  be  said  to  be  iosolvent,  the 
closiDg  of  its  doors  and  suspension  of  its  busi- 
DCFS  must  be  deemed  prima  facie  evidence  of 
insolvency,  and  it  is  clear  that  such  an  act  is 
"an  Act  of  Insolvency,"  under  section  47, 
above  given.  In  the  present  case,  at  the  time 
of  the  transfer  of  the  certificate,  the  bank  had 
remained  closed  for  a  period  of  five  days. 

Tfie  judgment  must  he  reverted,  and  judg- 
ment entered  here  for  plaintiff,  with  costs  of 
both  courts. 

The  other  Justices  concurred. 


PEOPLE  of  the  State  of  Michigan 

c. 

Albert  TAYLOR,  Plff,  in  Err. 


.Mioh.. 


-> 


1.  The  wc»nU  of  the  statute  mifflcsieiitly 
define  the  statutory  offense  in  an  indict- 
ment, unless  they,  by  tbelr  generality,  embrace 
ca^es  wliicb,  while  falling  within  its  literal  terms, 
are  not  within  its  meaning  or  spirits 

E.  AIlee^ing^thatTdefendant  anlawfVilly 
eaf^ag^ed  in  a  prise  fig^ht  with  another  per- 
son named,  or  In  a  flffbt  in  the  nature  of  a  prize 
fiRht,  suflScientiy  charirefl  the  ofTense  of  prize 
fiprhtinir.  under  the  MichiRan  statute,  without 
statinfT  further  particulars  as  to  the  character  of 
the  flfcbL 

8*  A  provision  as  to^"any  other  fig^ht  in 
the  nature  of  a  prize  figrht"  is  not  outfilde  the  ti- 
tle of  an  act  "to  prohibit .  .  .  prize  flghting.** 

4.  An  expectation  of  reward  to  be 
gained  by  the  contest  or  competition  and 
an  intent  to  inflict  some  degree  of  bodily  harm 
upon  the  contestant  are  necessary  to  constitute 
prize  fighting. 

(July  26, 1893.) 

ERROR  to  the  Superior  Court  of  Grand 
Rapids  to  review  a  judgment  convicting 
defendant  of  prize  fighting.     Berersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dnnham  A  Preston,  for  plaintiff 
In  error: 

All  indictments  upon  statutes  must  state  all 
the  circamstances  which  constitute  the  defini- 
tion of  the  ofTense  in  the  act,  so  as  to  bring  the 
defendant  precisely  within  it.  They  must  al.«o 
pursue  the  precise  technical  description  of  the 
act  itself.  It  is  necessary  that  the  defendant 
should  be  brought  within  all  the  material 
words  of  the  statute  and  nothing  can  be  taken 
by  intendment. 

Wharton.  Crim.  L.  132;  People  y.  Bichards, 
1  Mich.  217,  51  Am.  Dec.  75;  PeopU  v.  Clark, 
10  Mich.  810. 

To  charge  an  offense  in  the  language  of  the 
statute  is  InsuflBcienU 


Bndars  ▼.  Pe(ypU,  20  Mich.  238. 

An  information  of  a  statutory  offense  must 
identify  and  distinguish  it  from  every  or  her, 
and  set  forth  specifically  its  statutory  corapo< 
nents. 

Hall  T.  People,  48  Mioh.  417. 

The  constitutional  riglit — to  be  informed  of 
the  nature  of  the  accusal  Ion  — involves  some  in- 
formation concerning  the  case  he  is  called  on 
to  meet,  which  is  not  given  by  such  a  general 
charge  as  having  encaged  in  a  prize  fight. 

People  V.  Olmstencl,  80  Mich.  438;  Koster  v. 
People,  8  Mich.  431.  See  also  tiuUican  v.  Utate, 
67  Mi^.8.  853. 

Where  an  indictment  is  based  upon  a  statute 
creating  an  offense  unknown  to  the  comraoa 
law,  the  indictment  must  set  forth  all  the  con- 
stituent facts  and  circumstances  necessary  to 
bring  the  accused  perfectly  within  the  statutory 
provisions. 

People  V.  Allen,  5  Denio,  76;  Ball  v.  State, 
3  Coldw.  125;  State  v.  Gabriel,  88  Mo.  631; 
Bisliop,  Stat.  Crimes.  418,  421,  422;  1  Arch- 
bold.  Crim.  Pr.  &  PI.  p.  68,  note  Jf. 

The  statutory  indictment  must  specify  on  its 
face  "the  crimmal  nature  and  degree  of  the 
offense,  which  are  conclusions  of  law  from  the 
facts;  and  also  the  particular  facts  and  circum- 
stances which  render  the  defendant  guilty  of 
that  offense." 

State  V.  Ifaines,  3  McCord,  L.  533;  State  v. 
h'arfis,  25  Tex,  654;  Miilican  v.  State,  25  Tex. 
664;  Vniied  States  v.  JaeAson,  3  Sawy.  59; 
Quinn  v.  State,  35  Ind.  485,  9  Am.  Rpp.  754. 

The  indictment  on  a  statute  must  fully  state 
the  offense:  and  if  this  cannot  be  done  in  the 
mere  statutory  words,  it  must  be  expanded  be- 
yond them. 

Clark  V.  State,  19  Ala.  552;  Daniel  v.  State, 

8  Heisk.  257;  Aorris  v.  State,  50  Ala.  126; 
Robinson  v.  StaU,  52  Ala.  587;  State  v.  Wup- 
perman,  13  Tex,  33;  Bryan  v.  State,  46  Ala. 
86;  M"rse  v.  State,  6  Conn.  9;  Pearce  v.  State, 
1  Sneed,  63,  60  Am.  Dec.  135;  People  v.  Stone, 

9  Wend.  182;  PeopU  v.  Williams,  4  Hill,  9,  40 
Am.  Dec.  258;  People  v.  Tlioma»,  8  Hill,  169. 

An  offense  not  defined  but  created  by  some 
word  of  known  meaning  is  bounded  hy  the 
term  itself;  yet  an  indictment  employing  the 
term  alone  would  be  insufficient. 

State  V.  Unley,  8  Port.  (Ala.)  472;  State  v. 
Duncan,  9  Port.  (Ala.)  260;  StaU  v.  Click,  » 
Ala.  26. 

It  must  set  out  the  elements  of  the  offense. 

Anthony  v.  StaU,  29  Ala.  27;  State  y.  Pagh, 
15  Mo.  509. 

There  is  nothing  in  the  title  of  the  act  to  in- 
dicate a  prohibition  of  ora  punishment  for  any 
other  than  a  prize  fight,  and  the  acl  itself  is 
unconstiiutiunal  as  to  the  prohibition  of  and 
punishment  for  any  other  fight  in  the  nature 
of  a  prize  flffht,  for  the  reason  that  that  offense 
is  not  expressed  in  the  title  of  the  act. 

Byerson  v.  Utley,  16  Mich.  269;  PeopU  v. 
Bradley,  46  .Alich.  447. 

Messrs.  A.  A.  Ellis,  Atty  -  Gen.,  Aud  Alfred 
Wolcott,  Pros,  Atty.,  for  the  People. 


NoxB.— The  definition  of  prize  fighting:  given  by 
the  above  case  to  interesting  and  Important  in  view 
of  the  Increaaing  interest  shown  in  the  law  on  this 
subject.  The  decision  as  to  the  indictment  refus- 
ing to  foUow  Sullivan  v.  State,  07  Miss.  840,  agreea 
Silk  R.A. 


with  the  modern  conception  of  criminRl  procedure 
as  being  intended  to  secure  Justice  rather  than  to 
furntohagameof  skill  in  which  a  mere  technioak 
error  should  be  fatal  to  the  prosecution. 


MlCHIGAir  SUFBBICB  COUBT. 


JULT« 


Montfcomery,  J.,  delivered  the  opinion 
of  the  court: 

The  respondent  was  convicted  under  an  in- 
formation containing  two  counts,  based  upon 
How.  Btat.,  §  9306,  which  provides  that  "any 
person  who  shall  hereafter  be  a  party  to,  or 
engage  in  a  prize  fight,  or  any  other  fight  in  the 
nature  of  a  prize  fight,  in  this  state,  or  who 
shall  aid  or  abet  therein,  shall,  on  conviction 
thereof,  be  punished,"  etc.  The  first  count  of 
the  information  charged  that  the  respondent, 
"at  the  city  of  Grand  Rapids,  in  the  county  of 
Kent,  did  then  and  there  unlawfully  engage  in 
a  prize  fight  with  one  Edgar  Broom,  and  did 
then  and  there  fight  a  prize  fight  with  said  Ed- 
gar Broom,  contrary  to  the  siatute."  The  sec- 
ond count  of  the  information  charged  that 
*Hhe  said  Albert  Taylor  did  then  and  there  en- 
gage in  a  fight  in  the  nature  of  a  prize  fight 
with  one  Edgar  Broom,  contrary  to  the  stat 
ute."  The  defendant  moved  to  quash  the 
information,  on  the  ground  that  no  offense  is 
charged  therein,  and  the  refusal  to  quash  the 
information  is  assigned  as  error. 

It  is  contended  that  prize  fighting  is  not  an 
offense  at  the  common  law,  and  tbat,  where  a 
statute  creates  a  new  offense,  it  is  necessary  to 
set  out  the  facts  and  circumbtances,  so  that  the 
court  may  judge  whether  the  act  charged 
comes  wit  bin  the  prohibition  of  the  statute. 
It  is  undoubtedly  the  general  rule  that  when 
an  offense  is  created  by  statute  an  information 
is  sufficient  which  charges  the  offense  in  the 
words  of  the  statute.  This  rule  is  not,  how- 
ever, universal.  Wherever  it  is  essential  to 
deprive  the  defendant  of  the  precise  offense 
charged,  and  an  averment  in  the  lanmiage  of 
the  statute  is  not  sufiScient  to  do  so,  the  courts 
will  require  that  the  information  be  more  spe- 
cific. But  this  can  only  occur  where  the  words 
of  the  statute  may  by  their  generality  embrace 
cases  which,  while  falling  within  its  literal 
terms,  are  not  within  its  meaning  or  spirit. 
Such,  we  think,  is  not  the  case  as  to  the  offense 
here  under  consideration.  Prize  fi>;hting  is 
prohibited  by  the  statute,  and  there  is  no  spe- 
cies of  prize  fighting  which  is  innocent  while 
this  statute  is  in  force.  As  to  what  constitutes 
prize  fighting  is  a  question  of  law;  but  it  is  a 
term  in  common  use,  and  the  very  employment 
of  the  word  indicates  what  is  meant.  A  sim- 
ilar statute  has  been  twice  before  the  supreme 
court  of  MnsRachusetts,  and  indictments  fol- 
lowing the  language  of  the  statute  have  been 
upheld.  C<m.  v.  Welsh,  7  Gray,  824;  Com.  v, 
Barrett,  108  Mass.  308.  It  is  true  that  the  su- 
preme court  of  Mississippi  reached  a  different 
conclusion  in  SuUiTan  v.  State,  67  Miss.  846, 
but  we  think  the  Massachusei  is  doctrine  more 
in  accord  with  the  holdincrs  of  this  court.  See 
Peopfe  v.  Kent,  1  Dougl.  (Mich.)  42;  fiice  v. 
People,  15  Mich.  9;  Durand  v.  People,  47  Mich. 
33S3. 

2.  It  is  objected  that  so  much  of  the  act  as 
seeks  to  punish  for  engaging  in  a  fight  in  the 
nature  or  a  prize  fight  is  unconstituiional.  as 
the  title  is  not  broad  enough  to  include  tliis 
provision.  The  title  is,  "An  act  to  prohibit, 
discourage,  and  punish  prize  fighting  in  the 
state  of  Michigan."  We  do  not  think  the  stat- 
ute open  to  this  precise  objection,  as  we  are 
unable  to  see  that  the  words,  "or  any  other 
fight  in  the  nature  of  a  prize  fight,"  can  be 
21  L.  R.  A. 


treated  as  defining  any  offense  other  than  a 
prize  fight.  The  elements  which  go  to  consti- 
tute any  other  fight  in  the  nature  of  a  prize 
fight  are  not  defined  in  the  statute,  and  there 
is  no  source  to  which  we  can  go  to  ascertain 
the  legislative  intent.  We  think,  therefore, 
but  one  offense  is  defined  in  the  statute.  It 
follows  from  this  that  the  second  count  of  tho 
information  charges  no  offense. 

The  court,  in  its  charge  to  the  jury,  under- 
took to  define  what  constituted  a  prize  fight, 
and  instructed  the  jury  as  follows:  *'A  prize 
fight  is  defined  to  be  where  two  persons,  by  an 
agreement  between  themselves,  or  by  their  au- 
thorized agents,  or  by  any  other  person,  with 
their  (the  principals')  consent  and  acquiescence, 
meet  together  in  a  ring,  or  its  equivalent,  in 
the  presence  of  other  persons,  present  as  spec- 
tators, and  for  money  or  other  valuable  prop- 
erty strike  at  and  against  each  other  with  their 
hands  and  fists,  whether  their  hands  or  fists 
are  bare  or  incloeed  in  gloves  of  any  weight, 
and  whether  the  same  is  for  'points,'  so  called, 
or  for  personal  conquest  alone,  and  whether 
for  a  limited  number  of  rounds  or  to  a  finish, 
provided,  tbat  the  arrangement  or  agreement 
was  such  that  a  'knock-out,'  so  called,  shall  be 
deemed  to  be  a  point  in  favor  of  the  contest- 
ant inflicting  the  same  and  against  the  person 
suffering  therefrom,  to  an  extent  that  the 
greater  portion  of  the  money  or  other  valuable 
thing  is  given  to  the  one  who  inflicts  the  in- 
juiT  and  knock-out  than  is  given  to  him  who 
suffers  the  same."  '  *  A  fight  in  the  nature  of  a 
prize  fight  is  one  containing  all  the  elements 
of  a  prize  fight,  except  that  it  shall  not  be  nec- 
essary to  prove  that  any  money  or  valuable 
thing  passed  to  either  or  both  of  the  contest- 
ants on  account  of  the  fight."  A  want  of  fa- 
miliarity with  the  terms  employed  in  the  charge 
makes  it  difficult  for  us  to  determine  whether 
the  respondent  was  prejudiced  by  the  instruc- 
tion given  by  the  learned  trial  judge.  It  ia 
apparent  that  it  would  have  been  far  better  to 
have  employed  language  which  could  l>e  inter- 
preted by  one  unskilled  in  the  terms  employed 
by  the  profession,  especially  as  the  evidence  is 
not  returned;  and  we  arc  unable  to  gather 
from  anything  in  the  record  what  the  term 
"knock-out"  means.  We  think  to  constitute 
prize  fighting  under  this  statute  there  must 
have  been  an  expectation  of  reward  to  be  gained 
by  the  contest  or  competition,  either  to  be  won 
from  the  contestant  or  to  be  otherwise  award- 
ed; and  there  must^  have  been  an  intent  to  in- 
flict some  degree  of  bodily  harm  upon  the  con- 
testant. Whether  these  elements  of  the  offense 
existed  in  the  present  case  we  are  not  instructed 
by  the  evidence,  and  we  are  unable  to  deter- 
niine  from  the  language  employed  by  the 
charge  that  the  jury  were  required  to  find  the 
presence  of  these  elements  before  they  should 
return  a  verdict  of  guilty.  See  19  Am.  A  Eug. 
Encvclop.  Law,  157. 

The  other  questions  presented  are  not  likely 
to  arise  on  a  new  trial. 

T/te  Judgment  will  be  reversed,  and  a  new  trial 
ordered  upon  the  first  count  of  the  informa- 
tion.  • 

McGrath,  Lon§^,  and  Grant,  JJ.,  con* 
curred  with  Montf^omery,  J,   Hooker,  OfL 

J,,  concurred  in  the  result. 


liAini-BouDOiB  Cab  Co.  y.  Duprb. 
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UNITED  STATES   CIRCUIT  COURT  OP  APPEALS. 


MANN-BOUDOIR  CAR  CO.,  Plff,  in  Err,, 

Florence  C.  DUPRB. 

(54  Fed.  Bep.  64B0  > 

1*  The  reftisal  of  parte  of  instraetlonfl 
jtflked  in  the  an^wgate  Is  not  available 
as  error  on  appeal  where  the  iDgtniotlonfl  as  a 
whole  oontaiD  objectionable  matter. 
S.  It  is  eommon  knowled^pe  that  in 
and  p(M»ibly  in  the  majority  of 
I  where  the  carriage  of  a  pa— en- 
upon  a  sleeping  ear  begins  at  a 
1  point  or  In  a  larfre  oity  or  oonsider- 
able  town,  tbe  paasenser  receives  a  ticket  at  the 
tloket  office  and  surrendeni  It  upon  entering  the 
car  and  recelvea  from  the  oonduotor  of  the  oar 
a  berth  check. 

3.  There  is  no  neeessity  of  the  sleeplngw 
eaj*  service  or  solllcient  reason  Ibr 
^ving  the  berth  cheek  issued  to  passengers 
on  a  sleeping  car  upon  the  surrender  of  their 
tickets  conclusive  force  as  evidence  of  tbe  con- 
tract between  the  passenfrer  and  the  sleeping  car 
company  so  as  to  exclude  parol  evidence  of  the 
as^reeoaent  made  between  the  conductor  and  the 
paaseoger. 

4.  A  woman  whose  miscarriage  is 
orozimafcely  caused  by  the  misconduct 
of  a  servantof  the  carrier  may  recover  damages 
therefor,  although  her  condition  was  unknown 
to  tbe  carrier  or  its  employes. 


6.  A  sleeping  car  company  is  not  liable 
in  damages  Ibr  ejecting  a  passenger 
ftem  a  berth  which  has  been  assirned  her  by 
the  conductor  of  the  car  where  by  Its  standing 
order  such  berth  was  reserved  for  passengers 
getting  upon  the  car  at  a  station  further  along 
the  road,  and  the  conductor  erroneously  as- 
signed such  berth  to  such  passenger  but  notlQed 
the  latter  of  the  error  within  a  reasonable  time 
before  reaching  such  station  and  oflTered  her  an- 
other berth  in  tbe  car  equal  in  accommodation 
to  that  originally  assigned  her  and  she  refused 
to  accept  such  berth  and  left  the  car  without  be- 
ing compelled  to  do  so. 

(February  27, 1808J 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi to  review  a  judgment  in  favor  of  plain- 
tin  in  an  action  brought  to  recover  damages 
for  her  alleged  illegal  expulsion  from  the  berth 
of  a  sleeping  car.    Beverwd, 

Tbe  facts  are  stated  in  tbe  opinion. 

Argued  before  Pardee  and  McCormick,  CVr- 
cuit  Judges,  and  Locke,  District  Judge, 

Messrs,  Nagent  &  Mc Willie,  with  Mr. 
Percy  Roberts,  for  plain tilT  in  error: 

Messrs,  Frank  Johnston  and  Calhoun 
A  Green,  for  defendant  in  error: 

Tbe  parol  evidence  of  tbe  real  contract  or 
agreement  is  clearly  admissible,  and  tbe  check 
is  not  conclusive. 

Kansas  City,  M.  dB,  B.  Oo,  v.  Riley,  IS  L. 


NoxB.— X^lobaities  as  to  poMenosrs  tm  sUepino  ears, 

I.  JAabfUty  qf  the  aeeping  car  eompany. 
fT.  JAoMiUy  of  the  railroad  company, 

I.  JUabOtty  of  tAe  keeping  ear  eompan% 
a.  ForlHigoaoc. 

Tbe  question  as  to  the  liability  of  a  sleeping  oar 
4x»inpan7  to  passengers  in  respect  to  their  baggage 
has  been  frequently  before  the  courts,  and  it  has 
been  sought  to  hold  them  responsible  to  the  same 
extent  and  in  the  same  manner  that  Innkeepers 
sod  common  carriers  are  held  liable,  namely  as 
ioaorets. 

In  cases  where  the  liability  has  been  sought  to 
i>e  placed  upon  the  same  footing  as  that  of  an  inn- 
keeper the  courts  have,  with  one  solitary  ezcep- 
tiack.  held  that  such  companies  are  not  amenable 
to  the  law  as  applied  to  that  class  of  persons,  the 
TtewB  and  distinctions  applied  being  dear  and  well 


Where  the  liability  has  been  charged  as  that  of 
a  comiDon  carrier  the  courts  have  been  iinanlmous 
in  holding  that  the  liability  of  such  companies  for 
txusffaflre  and  other  articles  belonging  to  the  travel- 
er to  not  that  of  a  common  carrier.  Inasmuch  as 
tbere  ia  no  contract  to  cariy,  the  contract  being 
with  the  railroad  company  alone  who  was  solely 
liable  under  that  bead. 

The  law  as  applied  to  innkeepers  and  common 
carriers  not  being  enforceable  against  sleeping  car 
eoopanles.  the  courts  have  held  that  the  liability 
niast  be  determined  upon  the  ground  of  negli- 
^reooe,  to  the  light  of  an  ordinary  bailee  for  hire, 
for  not  keeping  a  sufficient  watch  and  guard  over 
the  person  and  property  of  the  traveler. 

While,  however,  the  decisions  hold  that  such 
eooapanles  are  liable  for  negligence,  yet  they  have 
^eflned  the  lunlta  of  such  llabiUty  and  held  that  It 
91  U  R  A. 


cannot  attach  to  anything  beyond  what  is  reason, 
ably  necessary  that  the  passenger  should  carry 
with  him  upon  such  car  taking  into  consideration 
all  the  circumstances  of  the  case. 

There  must  be  no  contributory  negligence  on 
the  part  of  the  plaintiff.  Whitney  v.  Pullman 
Palace  Car  Go.  148  Mass.  248,  infra,  head,  ''Carriers.** 

The  failure  of  the  use  of  reasonable  care  in  re- 
lation to  baggage  retained  by  the  traveler  on  his 
part,  will  prevent  recovery.  Pullman  Palace  Oar 
Go.  V.  Pollock,  08  Tex.  120. 

As  innkeepers. 


A  sleeping  oar  is  no  more  an  *inn  on  wheels** 
than  a  steamboat  is  an  inn  on  water.  Pullman 
Palace  Oar  Co.  v.  Gkiylord,  6  Ky.  L.  Bep. 279, 28  Am. 
L.  Beg.  N.  8.  788. 

Such  companies  have  been  held  not  to  be  liable 
as  Innkeepers,  upon  the  ground  that  there  is  no 
undertaking  to  accommodate  the  traveling  public, 
indiscriminately,  with  lodging  and  entertainment. 
Pullman  Pahice  Oar  Co.  v.  Smith,  78  IlL  Seo,  24  Am. 
Bep.  268. 

A  sleeping  car  company  does  not  assume  the 
liabilities  which  an  Innkeeper  assumes  to  his 
guests.    Pullman  Palace  Car  Co.  v.  Pollock,  supra. 

The  stringent  liability  of  an  Innkeeper  must  not 
be  applied  to  the  owners  of  sleeping  cars.  Pull- 
man Palace  Oar  Co.  v.  Caylord,  supra ;  Dargan  v, 
Pullman  Palace  Car  Co.  2  Wlllsun,  Tex.  CL  A  pp. 
av.  Cas.  007. 

In  the  case  of  a  sleeping  car  company  tbe  ac- 
commodation is  in  accordance  with  an  express 
contract,  and  the  service  rendered  in  such  a  case 
is  not  mandatory  by  law  as  in  the  case  of  an  inn- 
keeper.   Pullman  Palace  Car  Co.  v.  Smith,  mpra. 

The  same  necessities  do  not  exist  as  in  the  case 
of  an  inn,  as  the  traveler  is  not  bound  to  accept 
19 
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R.  A.  88,  68  Miss.  765;  ITew  York,  L,  E.  .§ 
W,  R.  Co,  V.  Winter,  148  U.  8.  69,  86  L.  ed. 
78;  Lawflon,  Car.  §  106. 

The  supreme  court  of  Maine  said,  in  a  case 
where  the  passengers  received  a  ticket  on 
which  was  printed  "good  for  this  day  only," 
that  he  mignt  prove  hy  parol  that  at  the  time 
he  bought  the  ticket' the  ticket  agent  of  the 
company  told  him  he  could  stop  over  a  day  at 
a  way  station. 

Burnham  v.  Qrand  Trunk  ^  CS9.  68  Me. 
298,  18  Am.  Rep.  220. 

A  ticket  does  not  generally  contain  any  oon- 
iract,  and  is  not  intended  to. 

Batoion  v.  Pennsylvania  B.  09. 48N.Y.  217, 
8  Am.  Rep.  648. 

A  ticket  is  a  token  or  receipt,  and  not  con- 
clusive upon  the  party. 

Jfevins  v.  Bay  State  8.  B.  C9.  4  Bosw.  225; 
Baietan  v.  Pennsylvania  B,  Co,  supra;  Brown 
V.  Eastern  B.  Co.  11  Cush.  97;  Malone  v.  Boston 
A  W,  B.  Corp,  12  Gray.  888, 74  Am.  Dec.  S98; 
Quimby  v.  VanderUlt,  17  N.  T.  806,  72  Aul 
Dec.  469;  Wilson  v.  Chesapeake  dk  0.  B.  Co, 
21  Gratt.  654. 

The  contention  that  the  action  Is  ex  contractu 
on  the  berth  check  as  the  contract,  is  falla- 
cious. 

Hew  York,  L  E.  d  W.  B.  Co,  v.  Winter, 
supra. 

If  the  regulations  were  reasonable,  but  un- 
known to  plaintiff,  and  plaintiff  made  the  con- 


tract with  the  conductor  within  the  apparent 
scope  of  his  authority,  then  any  contract  made 
within  such  apparent  scope  would  be  binding. 

Bnd. 

It  Is  not  pretended  that  plaintiff  had  any- 
knowledge  of  the  contract  between  the  de- 
fendant and  the  railroad  company,  and  unless 
this  is  shown,  the  sleeping  car  company  which 
operates  the  franchise  is  liable  for  the  whole 
act  of  the  servants  who  operate  the  sleeper. 

Pennsylvania  Co.  v.  Boy,  102  U.  8.  451,  26 
L.  ed.  141. 

A  passenger  is  not  bound  to  eiamine  hi» 
ticket. 

Bawson  t.  Pennsulvania  B:  Co,  supra. 

Notice  of  regulations  must  be  brought  home 
to  passengers,  and  they  are  not  presumed  to 
know  the  internal  regulations  of  railroad  com- 
panies. 

JWftfl  York,  L,  E,  <Ss  W.  B,  Co.  v.  Winter^ 
supra;  Hufford  v,  Qrand  Bapids  &  1,  B.  Co„ 
64  Mich.  681;  Brown  v.  Eastern  B,  Co.  11 
Cush.  101;  Illinois  Cent.  B.  Co.  ▼.  Sutton,  53 
m.  897. 

The  Question  of  notice  of  a  regulation  is  one 
of  fact  for  the  Jury. 

Malone  v.  Boston  A  W,  B,  Co,  12  Gray.  892, 
74  Am.  Dec.  598:  Beauchamp  v.  International 
A,  Q.  N,  B.  Co,  56  Tex.  280. 

It  is  immaterial  whether  the  conductor  knew 
of  Mrs.  Dupre's  condition  or  not. 

Brown  v.  Chicago,  M.  A  8t.  P.  R  Co.  5^ 


the  additional  accommodatloo  and  oomfort  of  a 
sleeplngr  car,  as  he  Is  of  an  inn;  he  might  remain 
in  the  ordinary  oar,  and  there  were  easy  methods 
within  his  reach  by  which  money  and  baggage 
oould  have  been  safely  transported,  as  a  baggage 
and  ezprefis  car  were  provided.    Ibid. 

They  only  undertake  to  accommodate  a  certain 
class,  those  who  have  already  paid  their  fare,  and 
are  provided  with  a  first-lass  ticket.    iMd. 

The  only  accommodations  rendered  were  the  use 
of  the  berth  and  bed,  and  a  place  and  con  venienoes 
for  toilet  purposes.    IMd, 

There  was  no  undertaking  to  furnish  victuals 
and  lodging,  but  lodging  alone,  although  a  dining 
car  was  attached,  but  not  run  by  the  company. 
llrid. 

A  Pullman  palace  oar  company  does  not  receive 
pay  for,  nor  undertake  to  care  for,  any  property 
or  goods  w  batsoe  ver.    Ibid, 

The  custody  of  the  goods  of  the  traveler  is  not 
acceasory  to  the  contract  to  feed,  lodge,  and  ao* 
commodate  the  guest  for  a  suitable  reward,  ho 
such  contract  being  made.    Ibid. 

The  traveler  cannot,  like  the  guest  of  an  Inn,  by 
locklDg  his  door,  guard  against  danger.  He  has 
no  right  to  take  any  other  step  to  protect  himself 
in  a  sleeping  car,  but,  by  the  necessity  of  the  case. 
Is  dependent  upon  the  owners  and  officers  of  the 
car  to  guard  him  and  the  property  he  has  with  him 
from  danger  from  thieves  or  otherwise.  Lewis  v. 
Kew  York  Sleeping  Gar  Go.  US  Mass.  287,  68  Am. 
Bep.  185. 

In  Blum  y.  Southern  Pullman  Palace  Oar  Co.,  1 
Flipp.  500,  the  court  held  that  the  defendant  was 
not  liable  as  an  innkeeper  and  assigned  as  reasons : 
first,  the  peculiar  construction  of  such  cars;  sec- 
ond, the  lleo  of  an  innkeeper,  the  defendant  hav- 
ing none:  third,  the  obligation  cast  upon  an  inn- 
keeper to  receive  every  guest,— a  sleeping  car 
company  only  receiving  first-class  passengers: 
fourth,  the  innkeeper^s  duty  to  feed  as  well  as  lodge 
his  guest,  and  receive  his  goods,  the  defendant 
furnishing  a  berth  only,  the  conveniences  of  the 
toilet  being  merely  incident  thereto ;  fifth,  the  Im- 
aiL.R.A. 


peratlve  necessity  of  inns  to  the  traveler,  there 
t)eing  no  obligation  to  take  a  sleeper  cast  upon  the 
traveler  by  rail;  sixth,  the  innkeeper^s  right  to  ex- 
clude all  but  guests  and  their  own  servants;  the 
defendant  company  being  bound  to  admit  the 
train  employes  to  collect  fares:  and,  seventh,  the 
inability  of  the  defendant  to  protect  the  passen- 
ger, the  railroad  conductor  having  the  power  to 
eject  him  for  nonpayment  of  fare  or  violation  of 
the  rules  and  regulations. 

Where  the  plaintiff^s  overcoat  was  stolen  while 
he  was  asleep,  from  out  of  an  upper  empty  berth 
where  he  bad  placed  it  upon  retiring  for  the  nighty 
the  court  held  that  the  defendant  could  not  be 
made  liable  as  an  Innkeeper  inasmuch  as  the  liabil- 
ity of  the  latter  arose  from  a  fact  which  did  not 
exist  In  the  case  of  a  sleeping  car,  as  the  owner  of 
the  latter  differed  from  an  innkeeper  by  reason  of 
the  inability  of  the  keeper  of  an  inn  to  refuse  to 
receive  guests  when  he  had  reasonable  accommo- 
dation, nor  to  impose  unreasonable  terms,  in  tliat 
the  innkeeper  had  a  lien  for  expenses,  while  ne 
facts  suggested  such  a  law  in  the  case  of  the  owner 
of  a  sleeping  car;  and  in  that  the  owner  of  a  sleeper 
was  not  compelled  to  receive  passengers,  the  trav- 
eler's act  being  voluntary  and  not  out  of  necessitT 
in  taking  such  a  car.  Welch  v.  Pullman  Palace 
Oar  Go.  16  Abb.  Pr.  N.  8. 86& 

Where  the  action  was  brought  to  recover  $1,180, 
alleged  to  have  been  lost  by  the  plaintiff  while  in  a 
car  belonging  to  the  defendant,  stolen  from  hie 
pocket,  and  the  evidence  showed  express  instruc- 
tions given  to  the  employes  not  to  receive  parcels* 
valuables,  or  money,  nor  pay  for  bsggage  or  vhIu- 
ables,  although  they  bad  no  place  for  the  passen- 
ger to  store  them,  the  ticket  or  check  containing  a 
notice  on  the  back  that  '^wearing  apparel  or  bag- 
gage placed  In  the  car,  will  be  entirely  at  the  own- 
er's risk;"  that  the  company  received  only  first- 
class  passengers,— the  Jury  m  the  court  below 
found  for  the  plaintiff  for  a  sum  which  in  their 
minds  was  a  reasonable  one  for  the  plaintiff  to 
carry.  Upon  appeal,  the  plaintiff  contended  that 
the  company  was  liable  as  an  innkeeper,  but  the 
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Wis.  S43,  41  Am.  Rep.  41;  Steitart  ▼.  Ripon, 
88  Wis.  684. 

The  weakness  or  susceptibility  of  plaintiff 
to  ioluiy  is  no  excuse. 

AtlUon  T.  Chicago  db  N,  W.  R.  do.  43  Iowa, 
281;  BaUimortdiy  Pa$s.  R.  Co.  ▼.  Kemp.  61 
Md.  74;  JfffenonviOe,  M.  dk  I.  R.  Co.  v.  Riley, 
99  Ind.  66«. 

The  damage  or  injury  was  not  too  remote* 

OUver  V.  IjaVafU,  46  Wis.  5i>3;  Breton  v. 
Chicago^  M.  it  8t.  P.  R.  Co.  tupra.  Bee  also 
BousUm  ▼.  Traphagen,  47  N.  J.  L.  23. 

MeCoraleky  Circuit  Judge,  delivered  the 
opinion  of  the  court:  , 

On  the  7th  of  Auffust,  1890,  Mrs.  Florence 
C.  Dupre,  the  defendant  in  error,  accompnnied 
by  her  husband,  ^ot  on  the  Meridian  train  of 
the  Alabama  &  Vicksburg  Bailway,  a  part  of 
the  Cincinnati,  New  Orleans  <fe  Texas  Pacific 
Railway  Company's  system,  at  Jackson,  Miss., 
to  go  to  Akron,  Ala.  They  first  entered  the 
day  coach,  but  as  Mrs.  Dupre  was  enceinte, 
abi*ur  two  months  advanced,  and  had  experi- 
enccil  one  miscariidge,  tbey  concluded  to  take 
the  sleeper,  and  went  back  to  it,  where  tbey 
were  met  by  the  porter,  seated,  and  told  they 
would  ha^e  to  wait  until  the  conductor  came 
around.  This  was  about  5:80  P.  M.,  and  the 
train  on  schedule  time  would  arrive  at  Akron 
abo'it  1:80  A.  M.  following. 

On  May  27,  1891,  to  the  June  term  of  the 


circuit  court  for  the  state  of  Mississippi,  Hinds 
county,  first  district  of  the  circuit  court,  Mrs. 
Dupre,  the  defendant  in  error,  brought  her  ac- 
tion against  the  plaintiff  in  error,  the  Mann- 
Boudoir  Car  Company,  alleging  that,  on  the 
occasion  mentioned,  she,  aocompaoied  by  her 
husband,  went  into  the  sleeping  car  and  asked 
for  a  lower  berth  in  said  sleeper.  That  then 
and  there  the  conductor  sold  her  a  lower  berth 
for  two  dollars,  which  her  husband  paid  the 
conductor,  and  the  conductor  assigned  her  a 
particular  berth  as  the  one  designated  and  se- 
lected for  her,  and  shortly  after,  the  berth,  by 
the  conductor's  direction,  was  properly  ar- 
ranged so  that  she  could  retire,  which  she  ac- 
cordingly did,  it  having  been  explained  to  the 
conductor  that  she  was  unwell  and  delicate,  as  a 
reason  why  it  was  desired  that  her  berth  should 
be  msde  down  at  an  early  hour.  That  when  the 
train  reached  Meridian,  about  11  o'clock  thai 
night,  the  conductor  came  to  her  compartment, 
and  informed  her  and  her  husband  that  she 
must  vacate  and  leave  her  berth  at  once,  as  it, 
with  other  berths,  were  needed  for  certain  com- 
mercial travelers  who  came  aboard  the  train  at 
Meridian.  It  was  protested  that  the  conductor 
had  no  right  to  eject  her,  but  he  in  a  rude  and 
offensive  manner  ordered  her  to  leave  the 
berth,  and  insultingly  pulled  back  the  curtain 
that  draped  her  berth,  and  declared  in  a  loud 
tone  that  she  must  get  out.  That  the  conduct- 
or  insultingly  refused   to  open  the  forward 


ooun  beid  that  the  company  was  not  liable  as  an 
Innkeeper,  as  the  peculiar  liability  of  an  innkeeper 
was  one  of  great  rlfror,  and  was  not  to  be  extended 
beyond  Its  proper  limits.  Pullman  Palace  Oar  Go. 
T.  Smith.  73  lU.  aeo,  24  Am.  Rep.  268.  To  the  same 
effect.  Scaling  v.  Pullman  Palace  Oar  Co.  24  Mo. 
App.  39;  Illinois  Cent.  R.  Go.  v.  Handy.  68  Miss.  609. 
6B  Am.  Bep.  840;  Lewis  v.  New  York  Sleeping  Oar 
Cn.  and  Winir  v.  New  York  Sleeping  Oar  Co. 
143  Mass.  207, 68  Am.  Bep.  186;  WoodruflT  Sleeping  ft 
Parlor  Coach  Co.  v.  Diehl,  84  Ind.  474,  48  Am.  Hep. 
lOeS:  Tracy  v.  Pullman  Palace  Oar  Co.  07  How.  Pr. 
154:  Palmeter  v.  Warner,  decided  in  the  marine 
ooart  of  New  York  in  1876,  and  reported  in  11  Alb. 
J^  J.  140;  Pullman  Palace  Car  Co.  v.  Gardner.  8 
Pennyp.  78;  Welding  v.  Wagner  (N.  Y.  Marine  Ct. 
1878).  6  N.  Y.  Week.  Di|r.  282;  Meyer  v.  St.  Lou  la.  I. 
M.  A  8L  R.  Co.  64  Fed.  Rep.  110;  Dargan  v.  Pullman 
Palace  Car  Co.  2  WiUaon,  Tex.  Ct.  App.  Civ.  Gas. 

•or. 

The  principles  are  upheld  in  the  case  of  Pullman 
palace  Car  Cr>.  v.  Oavin.  yioAf,  298. 

The  only  caxc  in  whicb  the  contrary  doctrine  has 
been  held  ia  Pullman  Palace  Car  Co.  v.  Lowe,  8  L. 
R.  A.  809,  28  Neb.  239,  29  Am.  L.  Beg.  N.  8.  251. 
where  the  court  held  that  the  services  of  sucb  a 
eofopany,  so  far  as  they  were  rendered,  were  the 
lame  in  kind  as  those  furnished  by  an  innkeeper 
and  that  the  aecurlty  of  travelera,  and  as  a  means 
of  protecting  them,  not  only  against  the  negligence 
but  also  against  the  dishonest  practices  of  the 
events  or  employ^  of  the  Bleeping  car  company, 
required  that  the  company,  so  far  as  it  rendered 
Bervice  as  an  Innkeeper,  should  be  subject  to  like 
liaMlitiee  and  obligations. 

In  the  above  case  the  plaintiff  claimed  damages 
for  the  value  of  an  overcoat  which  he  banded  to 
the  porter  of  the  car,  who  placed  it  in  the  berth 
ahore  the  one  occupied  by  the  plaintiff,  from 
which  it  was  stolen. 

AMCommon  carrier*. 

Sleeping  oar  companies  are  not  carriers,  and  are 
mot  therefore  liable  in  the  same  manner  that  car- 
«l  L.  R  A. 


riers  are  for  the  iMiggage  and  personal  belongings 
of  the  traveler  stolen  from  him  while  he  is  sleep- 
ing. Tbe  contract  to  carry  is  with  the  railroad 
company.  Pullman  Palace  Gar  Co.  v.  Smith,  73  111. 
860, 24  Am.  Rep.  258.  To  the  Same  effect.  Scaling 
V.  Pullman  Palace  Oar  Co.  24  Mo.  App.  29,  where  a 
watch,  a  pair  of  pantaloons,  and  money  were  sto- 
len from  under  the  pillow  of  the  traveler  while  in 
the  defendant's  car;  Illinois  Cent.  R.  Go.  v.  Handy, 
68  Miss.  609.  50  Am.  Rep.  840;  Lewis  ▼.  New  York 
Sleeping  Car  Co.  and  Wing  v.  New  York  Sleeping 
Gar  Co.  148  Mass.  267,  68  Am.  Rep.  186;  Woodruff 
Sleeping  A  Parlor  :Coach  Go.  v.  Dlebl,  84  Ind.  474, 
43  Am.  Rep.  102;  Palmeter  ▼.  Wagner,  decided  in 
the  marine  court  of  New  York  in  1876,  and  report- 
ed In  11  Alb.  L.  J.  149;  Lemon  v.  Pullman  Palace 
Car  Co.  62  Fed.  Bep,  262;  Welding  v.  Wagner  (N.  Y. 
Marine  Ct  1878),  6  N.  Y.  Weekly  Dig.  283;  Meyer  v. 
SL  Louis,  I.  M.  &  S.  R.  Co.  64  Fed.  Rep.  116;  Pardee 
V.  New  York  Cent.  Sleeping  Oar  Co.  19  Cent.  L.  J. 
88(h  Dargan  v.  Pullman  Palace  Gar  Co.  2  Wlllson, 
Tex.  CL  App.  Civ.  Gas.  607;  Hillis  v.  Chicago,  R.  L 
&  P.  R.  Co.  72  Iowa,  228. 

In  Pullman  Palace  Gar  Co.  v.  Pollock,  69  Tex. 
120,  where  tbe  action  was  brought  to  recover  the 
ralue  of  a  valise  and  its  contents,  tbe  evidence 
showed  that  tbe  plaintiff  placed  hla  valise  in  the 
smoke  room,  on  entering  the  car;  that  there  was  a 
wreck  upon  the  road  wbicb  cauaed  the  train  to 
back  to  tbe  last  depot  and  stop  there ;  that  while 
there  the  plaintiff  went  to  the  telegraph  office  leav- 
ing tbe  porter  and  conductor  in  tbe  sleeper,  and  on 
his  return  found  the  former  and  his  valise  missing. 
Tbe  court  held  that  although  the  company  did  not 
assume  tbe  duties  and  liabilities  imposed  by  tbe 
common  law  upon  tbe  common  carriers  of  freight, 
yet  it  should  be  made  responsible  for  a  failure 
to  perform  the  duties  as  a  common  carrier  in  re- 
lation to  baggage  of  a  paasenger  not  given  into 
tbe  ca  rricr*s  exclusive  care,  or  custody,  namely  for 
negligence. 

So  in  Pfaelzer  v.  Pullman  Palace  Oar  Go.,4  W.  N. 
C.  240,  where  the  plaintiff  had  two  valises,  which 
on  entering  the  oar  were  taken  from  him  by  the 
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8lee{)er  that  they  migbt  walk  tbroucrb  it  to  the 
day  coach.  That  be  curtly  refused  to  permit 
the  porter  to  carry  her  band  baggage  to  the  day 
coach,  and  decliDed  to  assist  in  removing  her 
band  baggage  from  the  sleeper,  or  help  her  to 
descend  from  the  platform.  Thereupon,  pro- 
testing against  this  denial  of  her  le^al  and  Just 
rights,  she,  with  her  husband's  assistance,  de- 
scended from  the  platform,  and  with  great 
pain  and  discomfort  walked,  greatly  hurried 
and  agitated,  to  the  da^r  coach,  about  the  mo- 
ment the  train  was  getting  into  motion,  and  sat 
up  during  the  remainder  of  the  night.  That 
she  had  suffered  alarm,  agitation,  and  distress, 
from  the  offensive  manner,  language,  and  con- 
duct of  the  conductor,  which  produced  or 
contributed  greatly  to  produce  an  illness  of  a 
serious  and  perilous  character,  from  which  she 
suffered  great  bodily  pain  and  apprehension 
and  distress  of  mind,  for  all  of  which  she 
claims  damages  in  the  sum  of  $10,000.  To 
which  action  the  sleeping  car  company,  on 
June  1,  1891,  pleaded  not  guilty;  and  the  same 
day,  by  proper  petition  and  bond,  moved  the 
case  to  the  United  States  circuit  court  for  the 
southern  district  of  Mississippi.  The  testimony 
of  the  defendant  in  error  and  of  her  husband 
tended  to  prove  all  the  material  allegations  of 
the  declaration,  and  the  testimony  of  a  Dr. 
Hunter,  who  attended  her  as  a  physician, 
tended  to  prove  that  her  fright,  agitation,  dis- 
tress, and  discomfort  that  night,  if  as  she  and 


her  husband  represented  it  to  have  been. would 
tend  to  produce,  and  migbt  have  caused,  the 
miscarriage  which  she  suffered  on  the  31st  of 
August,  1890.  For  the  defense  there  was  proof 
tending  to  show  that  by  a  regulation  of  the 
railroad  company  the  whole  compartment  io 
which  was  the  berth  occupied  by  Mrs.  Dupre 
was  reserved  from  sale  by  the  conductor  until 
after  the  train  should  pass  Meridian,  when,  if 
the  berths  in  it  were  not  sold  at  Meridian,  or 
taken  by  persons  getting  on  there,  the  conduct- 
or could  dispose  of  tbem,  but  not  before;  that 
this  regulation  was  fully  explained  to  the  hus- 
band of  Mrs.  Dupre  in  her  presence,  and  they 
yere  told  they  could  occupy  it  until  the  train 
reached  Meridian,  but  would  have  to  surrender 
it  then  if  it  had  been  sold  at  Meridian;  that 
some  time  before  reaching .  Meridian  the  con- 
ductor learned  that  the  compartment  had  been 
sold  at  Meridian,  and  told  the  husband  of  Mrs. 
Dupre  that  she  would  have  to  take  the  upper 
berth  in  another  compartment,  for  which  the 
conductor  had  given  said  husband  a  berth 
check  when  he  sold  him  a  berth;  that  said  hus- 
band then  became  violent,  and  said  they 
would  not  leave  the  berth  Mrs.  Dupre  was 
in;  that  the  conductor  had  no  lower  berth 
which  he  could  let  her  have  except  the  lower 
berth  in  the  buffet  where  he  slept,  and  which 
immediately  adjoined  the  compartment  where 
Mrs.  Dupre  was,  and  was  every  way  as  com- 
fortable and  sumptuous,  which  he  offered  to 


porter.  Plaintiff  left  the  car  for  a  few  momenta, 
and  on  retumlngr  found  one  valise  missing'.  Tbe 
oourt  held  that  the  defendant  was  not  liable  as  a 
common  carrier,  and  that  In  order  to  charge  the 
company,  negrUKence  must  be  shown. 

Where  plaintiff  sougrht  to  recover  S3«1BS«  lost 
while  ridinff  in  the  defendant's  sleepinff  car.  the 
court  held  that  the  defendant  would  not  be  made 
liable  as  a  common  carrier,  the  con  tract  of  carriage 
heing  with  the  railroad  company,  which  received 
the  plalnUlTs  ticlcet,  offered  him  accommodation 
and  was  ready  to  receive  his  baggage  In  Its  car 
adapted  to  that  purpose.  Blum  v.  Southern  Pull- 
man Palace  Oar  Oo.  1  Flipp.  600. 

So  in  Whitney  v.  Pullman  Palace  Gar  Co.,  148 
Mass.  243,  where  the  plaintiff  left  tbe  car  for  re- 
freshments, leaving  a  small  satchel  or  reticule 
upon  the  sill  of  the  car  window,  the  oourt  held  that 
the  company  was  not  liable  as  a  common  carrier. 

To  the  same  effect  is  the  case  of  Pullman  Palace 
Gar  Go.  v.  Gavin,  pott,  298. 

For  neolto^'*^^ 

No  greater  duty  is  Imposed  upon  the  owners  of 
sleeping  cars  in  respect  of  passenger^  baggage  or 
articles  of  apparel  retained  by  such  passenger  In 
his  own  possession,  than  is  imposed  upon  the  car- 
riers of  passengers  in  respect  to  such  baggage. 
Welch  V.  Pullman  Palace  Gar  Go.  16  Abb.  Pr.  N.  S. 
852,  et  supra,  head  ''Innkeepers.** 

It  has  been  held  to  be  settled  law  that  a  sleeping 
car  company  is  not  responsible  as  an  insurer  of 
the  baggage  of  the  passenger,  but  that  its  liability, 
at  most,  is  that  of  a  bailee  for  hire.  Boot  v.  New 
York  Gent,  ft  Sleeping  Gar  Go.  28  Mo.  App.  109. 

Such  a  rule  is  required  by  publio  policy,  and  by 
the  true  Interests  of  both  the  passenger  and  the 
company.  Lewis  v.  New  York  Sleeping  Car  Go.  148 
Mass.  267,  58  Am.  Rep.  18S. 

In  Dargan  v.  Pullman  Palace  Oar  Go.,  2  Wlllson. 
Tex.  Gt.  App.  Glv.  Gas.  607,  where  the  plaintiff 
claimed  damages  for  the  loss  of  a  valise  with  con- 
tents valued  at  $300,  the  court  held  that  it  was  the 
defendant's  duty  to  exercise  ordinary  care  for  the 
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security  of  passengers*  valuables,  which  must  be 
measured  with  reference  to  the  danger  reasonably 
U>  be  apprehended;  and  that  the  right  to  recover 
depended  upon  such  ordinary  care  being  exercised. 

Where  plaintiff  sued  for  the  value  of  a  gold  watch 
and  other  articles  stolen  from  under  his  pillow 
while  sleeping,  the  court  held  that  there  was  a  pe- 
culiar responsibility  implied  in  every  contract  of 
the  company  with  a  passenger,  which  was  to  exer- 
cise ordinary  and  reasonable  care  in  watching  over 
the  passenger  and  his  belongings  while  be  is  asleep 
in  the  car.  Scaling  v.  PuUman  Palace  Car  Go.  24 
Mo.  App.  29. 

So  in  Lewis  v.  New  York  Sleeping  Gar  Go.,  and 
Wing  V.  New  York  Sleephig  Car  Co.,  148  Mass.  267« 
68  Am.  Hep.  135,  where  two  actions  were  brought, 
one  in  contract  alleging  that  the  company,  in  con- 
sideration of  the  purchase  of  the  ticket  entitling- 
the  passenger  to  be  carried  in  a  sleeping  car,  under- 
took to  provide  him  with  a  berth  in  such  car  and 
to  see  that  the  same  was  properly  guarded,  and 
that  his  personal  bavr^gf^  and  effects  were  protect- 
ed while  he  was  asle.  p.  but  that  through  neflrUgenoe 
in  so  doing  certain  moneys  were  stolen  from  under 
the  pillow  in  the  berth.  The  other  action  was  In 
tort  and  alleged  tbe  same,  and  claimed  damages. 
The  evidence  showed  negligence  in  the  porter  who 
was  found  asleep,  and  that  even  if  he  were  not 
asleep  the  position  and  place  In  which  he  was  found 
were  such  that  he  could  not  see  the  part  of  the  car 
where  the  passengers  slept.  Tbe  oourt  held  the 
defendant  liable  for  neflrllgenoe  in  not  using  rea- 
sonable care  in  guardmg  the  plaintiff  from  theft 
of  such  articles  as  he  miffht  reasonably  carry  with 
him. 

Again  where  the  plalntUTa  vest  which  he  had 
carefully  folded  up,  hiding  his  watch  and  chain 
and  money  therein,  and  placed  under  his  pillow 
and  pulled  down  so  that  his  shoulder  rested  upon 
It  and  made  it  as  secure  as  the  circumstances  of  the 
ease  allowed,  was  stolen  from  under  his  pillow  by  a 
fellow  traveler  in  an  adjoining  birth,  the  evidence 
showed  that  the  company  had  two  cars  in  the  train 
under  the  charge  of  but  one  conductor  who  lef^ 
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let  bar  occupy  as  far  as  sbe  was  goini^,  and  to 
giye  her  the  ezclaaive  use  of  the  buffet  com- 
partment to  Akron,  which  she  indignantly  re- 
luaed,  because  the  negro  porter  ordinarily  sat 
in  the  buffet,  and  slept  in  the  upper  berth  in 
it.  There  was  proof  also  tending  to  show  that 
the  regulation  reserving  the  compartment  for 
paaaeDgers  taking  the  train  at  Meridian  was  a 
leasoDable  one,  and  that  on  this  day,  the  7th  of 
August,  1890,  the  lower  berths  in  said  com- 
partment  were  taken  at  Meridian  by  parties 
who  took  the  train  at  that  point.  The  berth 
check  delivered  to  Mrs.  Dupre's  husband  was 
attached  by  him  to  his  deposition  offered  on 
the  trial  by  her.  and  it  shows  that  it  designates 
an  upper  berth  in  another  compartment 
There  was  proof  tending  to  show  that  Mrs. 
Dupre's  husband  was  a  very  excitable  man, 
and  when  he  was  informed  that  compartment 
B,  in  which  his  wife  then  was,  had  been  taken 
at  Meridian,  and  she  would  have  to  vacate  it, 
hia  temper  rose  at  once  to  fury,  and  that  the 
fright,  anxiety,  and  distress  of  mind  suffered 
by  Mra.  Duitre  was  excited  and  caused  by  her 
husband's  violent  language  and  conduct;  that 
his  racre  was  such  as  rendered  him  deaf  to  all 
explanation,  and  made  him  reject  with  scorn 
every  offer  of  accommodation  or  assistance. 
The  proof  also  tended  to  show  that  for  sixteen 
or  eighteen  davs  Mrs.  Dupre  suffered  with 
uterine  pains  without  calling  In  medical  aid, 
and  that  timely,  skillful  medical  aid  might 


have  relieved  them,  and  prevented  the  miscar- 
riage. The  plaintiff  in  error,  defendant  below, 
requested  the  circuit  court  to  give  the  jury 
what  it  calls  '*  Instruction  No.  1,"  "  Instruc- 
tion No.  2,"  and  "Instruction  No.  8."  In- 
struction No.  1  has  three  sections.  No.  2  has 
only  one  section,  No.  8  has  six  sections,  and  al- 
together they  fill  seven  closely  printed  octavo 
pages  in  the  printed  record,  all  of  which  the 
Judge  refused  to  give,  and  gave  the  Jury  a 
charge  in  writing,  excepted  to  only  '*in  so  far 
as  it  failed  to  include  the  charges  asked  by  de- 
fendant, and  refused."  There  was  a  verdict 
and  Judgment  for  the  plaintiff,  motion  for  new 
trial  refused,  and  the  defendant  prosecuted  and 
perfected  this  writ  of  error,  setting  out  sepa- 
rately and  particularly  thirteen  errors  in  its  as- 
signment of  errors. 

The  distinguished  counsel  who  appeared  for 
the  plaintiff  in  error  in  this  court,  and  made  an 
oral  argument,  has  in  his  printed  brief  urged 
four  propositions: 

"(1)  It  was  error  in  the  lower  court  to  ad- 
mit the  testimonv  of  the  plaintiff  and  her  hus- 
band, contradicting  the  declarations  appearing 
on  the  face  of  the  berth  check  as  to  the  berth 
bought  by  the  plaintiff,  and  in  refusing  our  in- 
struction to  return  a  verdict  for  the  defendant. 

"(2)  The  circuit  court  erred  in  refusing  our 
request  to  exclude  from  the  consideration  of 
the  jury,  as  a  basis  of  damages,  the  uterine 
pains  and  miscarriage  suffered  by  the  plaintiff 


the  mdn  in  the  vAght^  thereby  causing  the  can  to 
be  without  a  conductor  for  (he  distance  of  about 
eiflrbtr-four  miles;  that  each  oar  had  a  porter,  but 
hia  duties  were  soch  that  he  was  engaged  in  the 
rotunda,  and  were  Inconsistent  with  keeping  watch, 
and  that  for  part  of  the  night  such  porter  was  ab- 
BBDt  from  the  car,— the  court  held  that  these  facts 
rtiowed  negligenoe  for  which  the  company  was  li- 
able. Woodruff  Sleeping  ft  Parlor  Coach  Co.  v. 
IHehl,  84  Ind.  474, 48  Am.  Bep.  102. 

The  Mime  conclusions  were  reached  in  Illinois 
Oent.  JEL  Go.  v.  Handj,  68  Wbk  609, 66  Am.  Rep.  846, 
where  the  plaintiff  who  had  a  considerable  sum  of 
money  about  him,  took  paange  upon  the  defend- 
ant's train  paying  extra  for  the  privilege  of  a 
sleeper  from  which  he  alleged  his  money  was 
stolen,  the  court  holding  that  the  compcmy  could 
only  be  made  liable  by  evidenoe  of  its  neglect  to 
keep  that  reasonable  guard  which  Its  contract  im- 
plied that  it  would. 

Where  the  property  of  the  traveler  is  stolen  by 
a  fellow  traveler  without  the  knowledge  of  the 
conductor  or  other  servant  of  the  company,  or 
wtthout  any  neglect  in  keeping  watch  over  the 
naveler  and  his  l)elonglngB  on  such  conductor  or 
servant's  part«  the  company  cannot  be  held  liable, 
ae  the  risk  of  loss  under  such  chroumstances  is  an 
Inddeot  which  the  traveler  must  assume,  the  com- 
pany not  being  an  insurer.   IMd. 

Again  In  Tracy  v.  Pu  llman  Palace  Oar  Co.,  67  How. 
Pr.  154,  where  the  plaintitTs  wallet  which  he  placed 
in  hia  waistcoat  pocket,  with  his  watch  and  chain, 
and  rolled  up.  placing  the  whole  under  his  pillow, 
was  stolen  while  he  slept,  the  court  held  that  while 
each  companies  owe  greater  duties  to  their  cus- 
tomeiB  than  ordinary  railroad  carriers  of  passen- 
gers, still  they  could  only  be  held  liable  for  prop- 
erty lost  while  nnder  the  control  of  the  passenger 
upon  proof  of  some  fault  or  negligence  on  their 
part«  and  that  from  the  mere  fact  of  snoh  loss  nn- 
aooompanled  by  any  other  proof  no  presumption 
of  negUgence  arose. 

And  again  m  Pullman  Palace  Car  Co.  v.  Oaylord, 
6  Ky.  L.  Bep.  STIK,  28  Am.  L.  Beg.  K.  8. 788,  where 
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the  plalndlTs  scarf-pin,  which  was  worn  by  him 
was  stolen  from  ou  t  of  the  receptacle  at  or  near  the 
end  of  his  berth  prepared  by  the  company  for  such 
articles,  the  court  held  that  the  company  implied- 
ly, by  the  receipt  or  acceptance  of  compensation, 
undertake  to  keep  a  reasonable  watch  over  the 
pasBcnger  and  bis  property,  that  the  faithful  per* 
formance  of  this  undertaking  was  tbe  limit  of  its 
duty  m  that  respect,  and  tbat  its  breach  was  the 
foundation  of  every  action  seekiog  to  charge  the 
company  with  the  loss  of  articles  the  passenger 
takes  with  him  upon  the  car;  that  negligence  must 
be  shown,  for  if  a  proper  and  reasooable  watcb  was 
kept  over  the  plaintifr  and  his  belongings,  there 
could  be  no  breach  of  duty  or  liability  on  the  com* 
panies'  part. 

Where  the  plaintiff  partially  dressed  himself  and 
went  to  the  toilet,  leavhig  his  pocket-book  lying 
upon  the  bedding  of  his  bertb,  and  on  returning 
missed  It,  tbe  court  followed  the  ruliog  in  Lewis  v. 
New  York  Sleeping  Car  Co.,  148  Biass.  269,  68  Am. 
Bep.  136;  and  Pullman  Palace  Car  Co.  v.  Pollock,  60 
Tex.  120;  Pullman  Palace  Car  Co.  v.  Matthews,  74 
Tex.  664, 

And  in  Palmeter  v.  Wagner,  decided  in  the  ma- 
rine court  of  New  York  In  1876,  and  reported  In  11 
Alb.  L.  J.  148,  the  court  held  tbat  such  companies 
were  bound  to  use  due  diligence  in  keeping  away 
intruders  and  disturbers,  and  must  keep  reasonable 
watch  to  protect  a  passenger  and  his  property 
about  his  person,  during  sleep. 

So  again,  where  the  plaintiff  lost  a  valise  and  its 
contents,  tbe  court  held  the  defendant  liable  for 
negligence  in  not  keeping  reasonable  care  and 
watch  over  the  plaintilTs  band  baggage  and  to  pre- 
vent theft,  and  admitted  evidence  to  show  that  tbe 
conductor  placed  it  in  a  certain  place,  and  of  his 
assertions  when  be  did  so.  Hampton  v.  Pullman 
Palace  Car  Co.  42  Mo.  App.  184. 

Again  In  Blum  v.  Southern  Pullman  Palace  Car 
Co.,  1  FHpp.  600,  where  the  plaintiff  soug bt  to  re- 
cover $3,136,  lost  while  sleeping  in  tbe  defendant's 
car,  the  court  held  that  tbe  defendant  was  not  only 
bound  to  f  urnlsb  the  plaintiff  a  berth  for  bis  acoom« 


8M 


United  States  CiBcnir  Coubt  of  Afpbaia 


Fb».9 


after  she  left  the  car  of  the  defendant  at  Me- ' 
ridian.  I 

"(8)  The  circfuit  court  erred  in  refusing  to, 

ye  flection  4  of  instruction  No.  8  asked  for 
ly  the  defendant  company. 

"(4)  The  circuit  court  erred  in  refusinff  to 
giye  the  iastruction  asked  by  the  defendant 
bearing  on  the  contributiTe  negligence  of  the 
plaintiff." 

Only  the  first  of  these  propositions  relates  to 
errors  which  were  properly  saTed  under  the 
well-settled  rules  announced  by  the  supreme 
court.  The  others  all  relate  to  errors  in  refus- 
ing parts  of  instructions  asked  in  the  aggre- 
gate, which  in  our  opinion  should  not  nave 
been  given  in  the  aggregate,  on  account  of  ob- 
jectionable matter  therdn,  and  were  therefore 
rightly  refused.  Indianapolis  A  8t.  L,  E,  Co. 
▼.  Horat,  08  U.  8.  291,  33  L.  ed.  898;  Harvey 
V.  Tyler,  69  U.  8.  2  Wall.  889,  17  L.  ed.  872, 
and  many  other  cases.  Sounding  only  this 
note  of  caution,  we  may  waive  this  informali- 
ty, and  consider  the  four  propositions  urged  by 
plaintiff  in  error  in  this  court.  The  first  of 
these  propositions  rests  on  the  theory  that  the 
l)erth  check  furnished  a  passenger  by  the  con- 
ductor of  a  sleeping  car,  so  far  as  it  designates 
a  particular  berth  as  the  one  assigned  to  the 
passenger,  becomes,  as  soon  as  it  is  furnished 
to  the  passenger,  and  received  without  imme- 
diate objection,  a  written  contract  as  to  that 
subject-matter,  and  its  terms  cannot  be  varied 


or  contradicted  by  parol  testimony.  It  is  com- 
mon knowledge  that  in  many  cases,  possibly 
in  the  majoritv  of  cases  where  the  carriage  bo- 
gins  at  a  terminal  point,  or  in  any  large  city 
or  considerable  town,  the  passenger  receives  a 
"sleeper"  ticket  at  a  ticket  office,  and  surren- 
ders this  ticket  on  entering  the  "sleeper,"  and 
receives  a  berth  check  from  the  conductor  of 
the  sleeping  car.  Until  only  a  very  few  years 
ago  this  berth  check  was  taken  up'  by  the  por- 
ter when  he  first  prepared  the  berth  to  be  oc- 
cupied as  a  bed.  It  was  then,  manifestly,  only 
a  check  on  the  employ^  of  the  company, — not 
the  evidence  during  the  trip  or  af  lerwatds  of  m 
contract  between  the  company  and  the  passeD- 
ger;  for  after  it  was  surrendered  there  was 
nothing  on  it  to  Identify  it  as  the  berth  right  of 
any  individual  passenger.  We  believe  itis safe 
to  assume  that  the  great  majority  of  travelers 
of  middle  age  or  past,  who  are  familiar  with 
the  former  practice  in  this  respect,  have  not 
noted  the  change,  and,  of  those  who  have  not- 
ed it,  few,  if  any,  have  understood  that  the 
company's  purpose  in  discontiniline  the  prac- 
tice of  having  these  berth  checks  taken  up  by 
the  porter,  at  the  very  beginning  often  of  a  sev- 
ersl  days'  journey,  wss  to  convert  them  into  a 
written  contract,  which  should  show  beyond 
contradiction  what  berth  the  passenger  had 
been  allowed  to  select  for  the  customary  fare 
he  had  paid.  An  expert  railroad  ofilcer,  em- 
ploy^, or  traveler  maybe  familiar  enough  with 


modatioD,  but  to  keep  watch  and  take  reasonable 
oare  that  he  suffered  no  loss;  and  if  the  loss  was 
oooasioned  hy  want  of  such  care  without  contribu- 
tory neirligenoe  on  plaiat1ff*B  part,  he  was  entitled 
to  recover  sucb  a  sum  as  it  was  reasonable  for  him 
to  carry  for  personal  expenses  under  all  the  dr- 
eumstanoes  of  the  case. 

Bo  In  Pulloian  Palace  Car  Co.  v.  Gardner,  8 
Pennyp.  78.  tbe  court  held  that  a  reasonable  and 
proper  degree  of  oare  was  imposed  upon  such  com- 
panies altbouflrb  they  were  not  liable  in  the  same 
decree  that  iDokeepers  were. 

The  court  lo  the  above  case  almost  made  ft  Im- 
perative in  such  companies  to  keep  a  watchman  in 
tbe  center  aisle  of  such  oars. 

The  opinion  of  the  court  in  Pullman  Palace  Gar 
Go  V.  Gardner,  supra,  was  cited  and  followed  In 
Carpenter  v.  New  York,  N.  H.  ft  H.  B.  B.  Co.,  11 1<. 
B.  A.  769, 124  N.  Y.  68.  where  the  court  held  tbat 
tbouffb  such  companies  were  not  insurers,  yet  thej 
were  bound  to  exercise  vigilance  to  protect  tbeir 
sleeping  customers  from  robbery;  that  tbe  com- 
pany was  bound  to  use  a  degree  of  oare  commen- 
surate with  tbe  danger  to  which  passengers  were 
exposed:  and  further  that  the  rale  declared  as  to 
diligence  was  not  too  onerous. 

In  the  above  ease  a  full  view  of  tbe  aisle  of  the 
Sleeper  oould  not  be  had  from  tbe  porter's  oloset 
wberein  he  was  engaged,  and  the  company  was 
held  liable. 

Where  the  plaintUf  sued  for  the  loss  of  $600  upon 
tbe  defendant's  sleeping  oar,  the  evidence  showing 
that  the  same  was  in  his  overcoat  pocket  which  he 
handed  to  the  conductor  who  hung  It  up  in  plain- 
tiff^s  berth,  that  the  car  caught  ftre,  and  upon 
plaintiff  recovering  bis  coat  tbe  money  was  gone; 
tt  was  held  that,  tbe  defendants  having  no  knowl- 
edge of  the  amount  and  the  plaintiff  having  a  rea* 
sonable  sum  about  him  for  personal  expenses,  the 
eompany  was  not  liable  as  a  common  carrier;  that 
the  plaintiff,  so  far  as  third  persons'  acts  or  ordi- 
nary negligence  in  the  defendant  were  concerned, 
carried  tbe  money  at  bis  own  risk.  Hillis  v.  Ghica- 
go,  B.  I.  ft  P.  B.  Go.  79  Iowa,  £88. 
2lL.R.ik. 


So  where  the  evidence  showed  almost  conclusive 
ly  that  the  plaintiff's  goods  were  taken  by  the 
servants  of  tbe  company,  the  court  held  that  al- 
though there  was  some  evidence  of  negligence  on 
the  plaintiff's  part,  yet  the  defendant  could  noS 
thereby  escape  liability.  PuUman  Falace  Gar  Cow 
V.  Matthews,  74  Tex.  864. 

Again  where  the  plaintiff  retained  the  exduslvv 
custody  of  his  baggage,  the  court  held  that  the  de- 
fendant could  only  be  made  liable  in  case  of  loss 
through  the  negligence  of  the  company  or  its 
servants.  Pullman  Palaoe  Gar  Go.  v.  Pollock,  69 
Tex.UO. 

In  the  above  case  the  court  of  ted  and  approved 
of  the  doctrine  as  established  in  Lewis  v.  New  York 
Sleeping  Gar  Go.  143  Mass.  908,  58  Am.  Bep.  186. 

The  doctrine  above  maintained  was  supported  In 
Pfaelier  v.  Pullman  Palace  Gar  Go.,  4  W.  N.  a  24ft» 
noticed  in  the  former  part  of  this  annotation  un- 
der tbe  head  of  ^^Garrlers;"  and  in  Whitney  v.  Pull- 
man's Palace  Gar  Go.  148  Mass.  248,  also  noticed 
herein  under  the  same  head.  Welding  v.  Wagner 
(N.  r.  Marine  Gt.  1878,)  8N.  Y.  Week.  Dig.  868. 

The  same  doctrine  was  stated  in  Bevis  v.  Balti- 
more ft  O.  B.  Go.,  86  Mo.  App.  18,  where  the  plain- 
tiff lost  his  scarf  pin  while  asleep  in  the  defendant's 
sleeping  car. 

It  was  also  followed  In  Pardee  v.  New  York  Gent. 
Sleeping  Gar  Go.,  18  Gent.  L.  J.  880,  in  the  New 
York  supreme  court  (1884},whereln  tbe  plaintiff  waa 
nonsuited,  no  negligence  being  shown. 

The  duty  of  watchfulness  on  tbe  part  of  the  de- 
fendant company  was  extended  in  Boot  v.  New 
York  Gent.  Sleeping  Oar  Go.,  88  Ma  App.  188, 
where  the  plaintiff's  pocket-book  was  stol<vn  from 
under  his  pillow  while  he  was  making  his  toilet  in 
the  morning,  the  court  holding  that  the  duty  to 
keep  watch  did  not  terminate  with  the  period  of 
sleep,  but  extended  to  keeping  a  reasonable  watelk 
over  sucb  necessary  baggage  and  belongings  aa 
the  plalntlfl  could  not  oonvenlently  take  wlt^ 
him  nor  watch  himself  while  absent  from  tbe  berth* 

See,  to  tbe  same  effect,  Pullman  Palaoe  Oar  Go.  t. 
Gavin,  post,  888. 


ism. 


Mann-Boudoik  Cab,  CJo.  t.  Dupbs. 
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the  correDt  fonna  of  these  berth  checks  to  de- 
<cipber,  on  a  blue  or  other  colored  ground,  by 
the  lig^hts  in  a  sleeping  car  at  night,  the  marks 
•of  a  lead  pencil,  made  by  the  average  conduct- 
or, standing  in  a  car  on  a  moving  train  on  an 
average  track  in  this  circuit,  so  as  safely  to  ac- 
cept it,  as  the  only  admissible  evidence  to  him 
and  to  the  courts,  as  to  the  berth  he  was  al- 
lowed to  select  and  did  select,  and  had  deliv- 
ered to  him,  but,  speaking  from  an  average 
experience  and  observation,  it  is  safe  to  say 
that  if  it  is,  or  ever  becomes,  the  sound  and 
settled  role  of  law  that  such  berth  checks  as 
are  now  commonly  issued  shall  be  conclusive 
evidence  as  to  the  berth  contracted  for,  when- 
ever any  question  arises  between  the  company 
mmd  the  passenger  as  to  that  matter,  the  rule 
will  put  one  of  the  parlies  largely  and  in  many 
InataDces  wholly  in  the  power  of  the  other. 
Why  should  it  be  the  rule?  What  are  the 
reaaoDS  which  Justify  the  rule  that  some 
contracts  shall  be  proved  only  by  a  mem- 
orandum in  writingY  Or  the  broader  rule 
that  requires,  when  parties  do  reduce  their 
contracts  to  writing,  the  writing  shall  be 
conclusive  between  them  as  to  all  it  clearly 
expresses  that  is  material  to  the  contract? 
The  most  accurate  thinkers  arc  the  first  to 
note,  and  the  most  careful  to  guard  against, 
the  liability  of  the  mind  to  be  misled  by  the 
use  of  the  terms  and  the  sppUcaiion  of  anal- 
ci^es.     Whatever  answer  may  be   correctly 


given  to  the  last  question,  ft  can  hardly  be  such 
as  to  draw  the  berth  check  in  question,  within 
the  meaning  of  the  rule,  and  give  to  it  that 
conclusive  lorce  claimed  for  it  by  the  phiintiff 
in  error.  A  transportation  ticket  from  Boston 
to  Chicago  is  issued  for  use  on  several  different 
lines  of  road,  or  on  different  divisions  or  con- 
ductors' runs  on  the  same  road,  to  be  evidence 
to  these  several  numerous  conductors,  and  to 
be  used  necessarily  more  than  one  day  before 
being  regularly  exhausted  by  complete  execu- 
tion of  the  contract  to  carry,  and  yet,  in  a  case 
arising  on  such  a  contract  as  a  ticket  for  that 
carriage  evidenced,  the  United  States  Supreme 
Court  says:  "While  it  may  be  admitted,  as  a 
general  nile,  that  the  contract  between  the  pas- 
senger and  the  railroad  company  is  made  up  of 
the  ticket  which  he  purchases,  and  the  rules  and 
regulations  of  the  road,  yet  it  does  not  follow 
that  parol  evidence  of  what  was  said  between 
the  passenger  and  the  ticket  seller  from  which 
he  purchased  his  ticket,  at  the  time  of  such 
purchase,  is  inadmissible,  as  going  to  make 
up  the  contract  of  carriage,  and  forming  a  part 
of  it  In  the  first  place,  passengers  on  railroad 
trains  are  not  presumed  to  know  the  rules  and 
regulations  which  are  made  for  the  guidance 
of  the  conductors  and  other  emplov£  of  rail- 
road companies,  as  to  the  internal  affairs  of  the 
company,  nor  are  they  required  to  know 
them."  J^ew  York,  L.  E.  d  W.  B.  Ca.  v. 
Winter,  148  U.  8.  60,  86  L.  cd.  71. 


b.  Sxtent  of  liaMityfor  Jxtaoage. 

The  duty  extends  to  such  arUoles  as  are  reason* 
ably  Deoessary  on  the  Journey,  regard  being  bad  to 
tlie  plaintiff ^8  station  in  life,  the  length ,  purposes, 
«iid  probable  duration  of  the  Journey.  Boot  v. 
If  ew  Tork  Gent.  Sleeping  Oar  Go.  28  Mo.  App.  199. 

To  tlie  same  effect,  Wilson  v.  Baltimore  &  O.  E* 
<}0.«  82  Mo.  App.  OtSS,  where,  in  the  absenoe  of  proof 
<»f  what  was  a  reasonable  sum  under  the  above  rule, 
the  court  held  that  nominal  damages  only  could  be 
cccovered. 

The  liability  has  been  held  not  to  include  any- 
'ttifnff  except  the  clothing,  ornaments,  and  such  ar- 
tides  fl/>  <^  '6  usually  carried  by  travelers  in  their 
liaDdA,  together  with  a  sum  of  money  reasonably' 
cnfficient  tor  the  expenses  of  the  Journey  in  which 
the  traveler  is  engaged.  Illinois  Cent.  B.  Ca  v. 
Handy,  63  Miss.  600, 66  Am.  Rep.  846. 

It  extends  only  to  such  articles  as  are  ordinarily 
or  usually  carried  by  travelers  in  valises  which  tbey 
carry  with  them  into  the  oar.  If  such  articles  would 
lie  oonsidered  baggage  in  an  action  against  acarrler. 
Hampton  v.  Pullman  Palace  Car  Co.  42  Mo.  App.  134. 

Where  the  plaintiff  had  about  three  hundred  and 
seventy  dollars  In  currency  and  some  checks,  all 
contained  In  a  leather  pocket-book  In  his  hip  pock- 
«t,  tbe  court  held  that  it  was  a  much  greater  sum 
than  was  necessary  for  the  payment  of  any  ez- 
penaes  inoident  to  his  Journey,  and  that  as  to  all  in 
•ezoeaa  of  such  sum  there  was  no  liability  of  the 
company,  even  though  stolen  by  Its  servants,  for 
^be  reason  that  as  to  such  excess  it  stood  in  no  oon- 
-traot  relation  with  him,  owed  and  undertook  no 
•diity*  nor  authorized  ios  servants  to  do  anything  In 
ivferenoe  to  iU  Illinois  Cent.  B.  Co.  v.  Sandy, 


ISO  where  the  pUintiff  claimed  $8,185,  lost  by  him 
while  asleep  in  the  defendant's  car,  the  court  held 
«liat  the  defendant  was  only  liable  for  such  an 
amount  as  under  the  particular  circumstances  of 
^lie  ease  It  was  necessary  for  him  to  carry.  Blum 
^.  Bouthem  PuUman  Pahice  Oar  Co.  1  Plipp.  500. 

AgBln  in  Barrott  v.  Pullman  Palace  Car  Co.,  51 
Ved.  Bap.  796,  where  the  plaintiff  dalmed  to  have 
91  L.R.  A. 


lost  over  $4,000  by  the  negligence  of  the  defendant, 
theeame  having  been  stolen  from  under  his  pUlow 
while  he  slept,  the  court  held  that  the  defendant 
was  only  liable  for  such  sum  as  he  as  a  passenger 
was  entitled  to  carry,  that  was,  such  a  sum  of  money 
as  was  reasonably  appropriate,  in  view  of  bis  cir- 
oumstanoes  and  condition  In  life,  to  provide  for  his 
wants  and  comfort  during  the  Journey;  but  was  not, 
in  the  absence  of  special  drcumstanoes,  liable  be- 
yond such  amount. 

Effect  of  noCios. 

The  defendant  cannot  protect  Itself  from  liabll* 
Ity  by  reason  of  a  notice  posted  up  in  the  car  not 
brought  to  thepIaintUTs  knowledge.  Lewis  v.  New 
York  Sleeping  Gar  Co.  148  Mass.  S67,  58  Am.  Bep, 
185;  Woodruff  Sleeping  ft  Parlor  Car  Go.  v.  Diohl, 
Silnd.  474,43  Am.  Bep.  102. 

Continuous  pasaagt. 

A  passenger  in  a  sleeping  oar  is  entitled  to  a  con- 
tinuous passage  in  the  berth  and  car  assigned  to 
him  by  the  company  at  the  commencement  of  his 
Journey,  or  if  there  is  any  change  upon  the  route 
to  accommodation  in  a  car  equally  safe,  comfort- 
able, and  convenient.  Pullman  Palace  Gar  Co.  v. 
Taylor,  66  Ind.  158,  88  Am.  Bep.  57. 

In  Pullman  Palace  Car  Go.  v.  Pollock.  60  Tez.  120, 
the  court  held  that  the  facts  that  a  railway  com- 
pany may  not  own  such  car,  or  control  its  Internal 
management,  that  the  minimum  compensation 
may  be  paid  to  the  railroad  company,  did  not  de- 
prive the  owner  of  the  sleeping  car  of  the  charao- 
ter  of  a  carrier  of  passengers,  as  the  contract  of 
such  a  company  is  not  only  to  provide  sleeping  and 
sitting  accommodation,  but  bound  the  company  to 
transport  the  passenger  in  it  or  some  like  carriage 
to  his  destination,  he  having  paid  both  fares. 

Xiectment  and  r^UMl  of  cLeeommodaiUon, 

Where  the  plaintiff  sought  damages  for  eject* 
ment  from  the  defendants  oar,  the  facts  showing 
loss  of  his  ticket,  but  a  special  card  given  him  by 
the  agent  of  the  oompany  ezplaininy  the  situatioa 
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No  more  are  they  presumed  to  know  the 
meaning  of  the  detached  words,  abbreviations, 
figures,  punches,  blanks,  and  pencil  marks, 
that  can  only  be  correctly  read  or  interpreted 
by  the  niles  and  regulations  which  are  made 
for  the  guidance  of  the  conductors  and  of  the 
em  ploy  &  of  sleeping-car  companies  as  to  the 
affairs  of  the  company,  noi  are  they  required 
tolinow  them.  The  conductor  of  the  sleeping 
car  does  not  need  this  berth  check  to  eyidence 
to  him  anything  expressed  on  it,  with  which 
the  passenger  has  any  concern.  The  conductor 
is  the  initial  party  to  it,  and  remains  constantly 
present  with  the  other  party,  until  its  every 
function  which  affects  the  passenger  should  be 
completely  discharged.  The  parties  necessa- 
rily lemam  toi^ether  during  the  whole  period 
of  the  life  of  the  berth  check,  and  as,  necessa- 
rily, not  as  much  as  a  full  legal  day  can 
intervene  between  the  furnishing  of  it  and  that 
complete  delivery  of  the  berth  itself,  which 
surely  should  be  as  conclusive  as  the  mystic 
symbols  on  the  berth  check.  Each  car  has  its 
conductor  and  porter  that  go  with  it  through 


its  whole  trip,  and  it  can  receive  only  that 
limited  number  of  passengers  which  an  expe- 
rienced conductor  can  readily  identify  and 
keep  distinguished  in  his  mind.  In  our  opinioi> 
there  is  no  necessity  of  the  sleeping  car  aervice, 
or  sufficient  reason  shown  or  believed  by  us  to 
exist,  for  giving  the  berth  check  the  conclusive- 
force  as  evidence  insisted  on  by  the  plaintiff  in. 
error.  Its  first  proposition  therefore  cannot  be- 
sustained. 

The  plaintiff  in  error's  second  propositioi^ 
rests  on  the  theory  that,  unless  it  was  apparent 
to  a  casual  observer  that  Mrs.  Dupre  wa» 
enceinte,  or  that  fact  was  made  known  to  the 
servants  of  the  company,  she  could  not  recover 
damages  for  her  subsequent  miscarriage^ 
though  the  Jury  might  believe  from  the  evi« 
dence  the  miscarriage  was  proximately  caused 
by  the  unlawful  conduct  of  the  oompanv's- 
servants  in  expelling  her  from  the  train.  Thi» 
theory,  and  the  requested  charge  embod3rin^ 
it,  would  require  every  pregnant  woman  to 
refrain  from  travel;  to  take  aU  the  risks  of  the* 
negligence  of  public  carriers;  or  to  proclaim 


and  statiofT  that  be  was  entitled  to  the  seat  as- 
sltrned*  and  his  ejectment  by  the  oonductor  who 
refused  tbe  ticket  of  the  agent  with  the  explana- 
tion, the  court  held  that  as  no  other  person  had 
claimed  the  seat,  and  as  the  lost  ticket  could  not  be 
used  upon  anj  other  date,  the  comi>any  was  liable 
for  the  conductor's  acts  in  ejecting  the  plaintiff 
.  and  refusing  to  allow  him  to  occupy  the  seat^ 
Buck  V.  Webb,  68  Hun,  18K. 

So  where  tbe  plaintiff  lost  his  ticket  and  notified 
the  sleeping  car  conductor  of  the  fact,  and  refused 
to  make  any  f  urUier  payment  producing  a  note 
from  tbe  ticket  agent  shoving  that  be  was  tbe 
person  who  had  purchased  and  was  entitled  to  the 
extra  aocommodatlon  whereupon  the  conductor 
without  violence  ejected  him  from  the  car,  and  be 
completed  his  journey  In  the  ordinary  car  of  the 
company,  the  court  held  the  company  liable  for 
the  price  of  the  ticket  together  with  a  sum  reason- 
able according  to  tbe  trouble  and  Inconvenienoe 
suffered,  but  refused  exemplary  damages.  Pull- 
man Palace  Oar  Oo.  v.  Beed,  76  IlL  183, 20  Am.  Bep. 
»2. 

Where  the  phiintiff  engaged  berths  for  himself 
and  wife  and  mother,  paying  for  one  himself, 
the  wife  paying  for  tbe  other,  and  upon  retiring 
for  the  night  his  wife  and  himself  occupied  one 
berth  in  which  they  were  disturbed  by  the  porter 
wbo  exposed  them  to  view  with  great  rudeness 
and  insisted  upon  the  wife  leaving  the  berth,  in  an 
action  to  recover  damages  the  court  held  that  the 
defendant  was  not  liable  as  there  were  two  sepa- 
rate contracts  one  with  tbe  wife  and  the  other  with 
the  husband.  Pullman  Palace  Car  Go.  v.  Bales,  80 
Tex.  21L 

From  tbe  above  opinion,  however,  Stayton, 
Oh.  J.«  dissented,  holding  the  company  liable. 

Where  damages  were  sought  for  excluding  the 
plaintiff  from  his  berth  which  had  been  assigned 
to  himself  and  wife  and  ejecting  them  from  the 
car,  when  the  berths  had  been  aralgned,  but  were 
not  made  up,  and  the  pUilntiff  had  tendered  tbe 
price  thereof  to  tbe  conductor,  the  court  held  the 
defendant  liable.  Nevln  v.  Pullman  Palace  Gar 
Co.  106111.222,  4A  Am.  Bep.  688. 

In  an  action  for  damages  for  wrongfully  refus- 
ing accommodation  and  ejecting  the  plaintiff  from 
tbe  defendant's  oar,  tbe  fact  showing  that  the  rail- 
road company  bad  full  power  to  determine  who 
should  be  entitled  to  such  extra  privilege,  and  had 
made  a  rule  that  none  but  through  ticket  holders 
should  be  entitled  to  the  accommodation,  the 
plaintiff  not  being  a  through  ticket  holder,  the 
21  U  B  iL 


I  court  held  that  the  plaintiff  could  not  recover 
damages  against  the  defendant  whose  agent  ha<^ 
In  no  way  disturbed  the  plaintiff.  Lawrence  v. 
Pullman  Palace  Gar  Co.  144  Mass.  1, 60  Am.  Bep.  68. 

Where  damages  were  claimed  for  the  refusal  to 
sell  the  plaintiff  a  berth,  the  facts  showing  a  prior 
sale  of  the  whole  section  to  one  person  one  berth 
being  unoccupied  of  which  tbe  plaintiff  clalme<l< 
the  right  of  purchase,  the  court  held  that  the  de* 
fendant  had  a  right  to  sell  the  use  of  the  whole  sec- 
tion or  room  to  one,  and  that  the  conductor  wa» 
guilty  of  no  wrong  In  refusing  to  sell  the  use  ot 
the  berth  to  plaintiff.  Searles  v.  Hann  Boudoir 
Oar  00.46  Fed.  Bep.  880. 

And  where  action  was  brought  for  damages  io- 
lef using  to  seU  the  plaintiff  a  berth  In  the  defend* 
ant*s  sleeper,  and  plaintiff  alleged  rough  and  rude 
treatment,  and  the  facts  showed  that  the  railroad' 
company  had  control  of  the  cars  except  In  tbo 
furnishing  of  the  berths  or  lodging,  the  court  held- 
that  the  railroad  oompany*s  agent  acted  as  its  own 
agent  in  ^determining  whether  the  ticket  he  sold 
jto  the  pUilntiff  was  such  as  entitled  him  to  a  bertb 
ticket  also,  and  that  for  his  acts  the  defendant 
company  was  not  liable,  and  that  the  agents  of  tb» 
railroad  had  the  right  to  determine  who  was  a  pas- 
senger entitled  to  such  extra  ticket.  Lemon  v* 
Pullman  Palace  Oar  Oo.  62  Fed.  Bep.  282. 

Penonal  infuriet. 

Where  damages  were  sought  for  the  Infliction  of 
a  pistol  shot  wound  by  the  defendant's  porter,  the- 
Instrument  having  been  handed  to  him  by  a  trav- 
eler on  the  car,  the  court  held  that  an  answer  al- 
leging the  receipt  of  the  pistol  in  Wolation  of  the* 
rules  and  directions  of  the  company  which  denlei^ 
all  right  to  receive  articles,  etc.,  from  passengera 
was  demuriablcand  that  the  right  to  recover  must 
depend  upon  the  fact  whether  tbe  act  came  within^ 
the  scope  of  the  porter^s  employment.  Heenriol» 
V.  Pullman  Palace  Oar  Co.  20  Fed.  Bep.  100. 

8o  where  damages  were  claimed  for  injuries  t» 
health  received  by  the  plaintiff's  wife  by  reason  at 
the  ncigligence  of  the  defendant's  servania  In  caus- 
ing them  to  leave  tbe  car  in  a  half-dressed  condi- 
tion at  a  place  some  distance  from  the  depot,  the 
train  proceeding  on  its  journey,  the  court  held  the> 
defendant  liable  although  tbe  contract  of  carriage 
was  with  the  railroad  company,  as  the  dainage  wa» 
caused  by  the  defendant's  own  servant's  negli- 
gence. Pullman  Palace  Car  Co.  v.  Smith,  79  Tex» 
468. 

And  where  tbe  action  was  brought  against  botl^ 
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her  oonditioD  to  the  servants  of  the  carriers. 
We  are  not  willing  to  sanction  by  our  authority 
a  rule  that  would  so  shock  the  delicacy,  dig- 
nity, and  sense  of  iustice  of  our  "honorable 
woaien  not  a  tew.  The  subject  called  for 
careful  direction  of  the  Jury  in  order  to  exclude 
damages  too  remote;  that  is,  such  as  were 
suffered  from  the  action  of  some  intervening 
cause,  or  contributed  to  by  the  negligence  of 
the  plaintiff  below.  Where,  however,  the 
proof  satisfactorily  shows  that  the  misconduct 
of  the  carrier's  servant  to  her  while  she  was  a 
passenger  in  the  carrier's  car  was  the  proximate 
cause  of  such  an  injury  to  a  married  woman, 
the  carrier  should  not  be  held  exempt  from 
liabflity  on  account  of  the  fact  that  her  con- 
dition was  unknown  to  the  servants  of  the 
company.  We  therefore  do  not  sustain  the 
second  proposition  of  the  plaintiff  in  error. 

The  fourth  proposition  of  plaintiff  in  error 
we  cannot  sustain  because  the  requested  charee 
to  which  it  refers,  if  we  have  guessed  correctly 
(we  are  left  by  the  proposition  to  guess),— 


section  8  of  iostructlon  8,— Is  too  broad  U> 
have  been  given  as  requested.  It  relates  to  a 
feature  of  the  case  calling  for  a  proper  charge, 
—one  not  embraced  in  the  court's  charge, — ana 
if  it  had  been  properly  limited  and  freed  from 
that  coloring  which  the  zeal  of  advocacy  of  teiv 
gives  to  requested  charges,  should  have  been 
given. 

The  third  proposition  must  be  sustained. 
Section  4  of  instruction  No.  8,  asked  by  the* 
oompany,  and  refused,  is  as  follows:  "If  vou 
find  from  the  evidence  that,  by  the  standing 
order  of  the  railroad  company,  all  of  the  berths 
in  'Letter  B'  were  reserved  for  Meridian  pas- 
sengers, and  that  the  conductor  of  the  defend- 
ant erroneously  sold  the  lower  berth  in  *Letter 
B'  to  the  plaintiff;  and  you  further  find  that,^ 
within  a  reasonable  time  before  reaching  Me- 
ridian, he  notified  the  plaintiff  of  his  error^ 
and  at  the  same  time  informed  her  that  the 
berth  was  reserved  for,  and  had  been  taken  by,, 
passengers  at  Meridian;  and  you  further  find 
that  tEe  conductor  offered  the  plaintiff  the 


oompanies  jolntljr  for  damaireB  for  the  kUlinir  of 
plain tifTs  iDtestate  bj  an  insane  pasBeoger  upon 
the  defendant's  cars,  the  evidence  showlnar  knowl- 
edge In  the  defendant's  servants  of  the  Insane  con- 
dition of  the  murderer,  the  coort  held  the  compa- 
ny liable  for  neffUjrence  In  not  removing  such 
person  from  the  oar,  as  the  rights  of  steeping  oar 
companies  were  in  that  particular  equal  to  those 
of  a  railroad  oompany,  and  that  the  jury  should 
have  been  so  instructed.  Meyer  v.  St.  Louis,  L  M. 
*  S.  R.  Co.  54  Fed.  Rep.  Ud. 

Aaain  where  the  plaintiff,  a  pasBeoger  on  an  ordi- 
nary railroad  train,  finding  no  water  in  the  wash 
basin  upon  the  train  was  told  by  the  porter  to 
walk  through  into  the  defendant^i  palace  oar 
where  he  would  find  plenty,  and  did  so,  and  upon 
woBkiag  the  porter  of  the  latter  oar  to  t)e  granted 
tbe  privilege  was  knocked  down  and  violently  as- 
saulted by  him,  the  court  held  that  the  defendant 
eompany  was  not  liable  as  the  plaintiff  was  not  a 
pasBenger  upon  Its  car  and  that  the  lawlessness  of 
the  act  and  the  fact  that  the  injury  was  received 
while  be  was  properly  dealing  with  the  servant  as  a 
servant,  were  not  sufficient  to  bind  the  master,  tbe 
defendant,  unless  tbe  latter  expressly  or  impliedly 
authorised  the  act,  or  was  guilty  of  some  fault  in 
employing  so  dangerous  a  servant.  Williams  v. 
Pullman  Palace  Oar  Oo.  40La.  Ann.  87. 

8o  they  have  been  held  liable  for  damages  for  an 
ladeoent  assault  committed  upon  a  female  passen- 
ger by  one  of  their  employ^  Campbell  v.  Pull- 
man Palace  Car  Co.  tt  Fed.  Rep.  484. 

Bat  the  damage  or  injury  must  be  the  proximate 
eanae  of  the  defendant^i  negligence;  thus  where 
the  plaintiff,  a  female,  was  ^ninwell**  at  the  time 
She  took  the  Journey  In  the  defendant's  car  which 
took  lire  and  caused  her  to  take  cold  through  ex- 
posure to  the  weather,  and  rendered  her  serious 
trouble,  the  court  held  that  the  oompany  were  not 
responsible  for  any  but  the  proximate  cause  of  the 
Injury.   Pullman  Palace  Oar  Co.  v.  Barker,  4  Cola 

IL  lAabOUy  of  the  raOroad  eompany. 
It  has  been  generally  held  that  although  the  serv- 
ants and  employes  of  a  Pullman  oar  oompany  are 
engaged  upon  its  car  which  is  run  under  a  oon- 
tiaet  with  the  railroad  oompany  and  annexed  to  its 
train,  yet  that  the  latter  company  are  liable  for 
the  negligent  acts  of  such  servants,  the  contract  of 
carriage  being  entered  Into  between  the  railroad 
eompany  and  the  passenger. 

Thus  the  courts  have  held  that,  the  porter  of  a 
Sleeping  or  drawing  room  oar,  even  in  cases  where 
2iL.IL  A. 


there  is  a  contract  between  the  railroad  oompany, 
which  sells  a  passage  ticket  In  its  ordinary  ooachea 
to  a  passenger,  and  the  proprietor  of  a  sleeping 
oar,  who  sells  a  ticket  to  the  same  passenger  for  a 
seat  and  berth  in  a  sleeping  car  running  In  the 
same  train  is  the  servant  of  the  railroad  company.. 
Pennsylvania  R.  Co.  v.  Roy.  102  U.  8. 461,  SS  L.  ed. 
141;  Thorpe  v.  New  York  Cent,  ft  H.  R.  R.  Co.  71^ 
N.  Y.  408, 88  Am.  Rep.  886;  Dwlnelle  v.  New  York 
cent,  ft  H.  R.  R.  Co.  6  L.  R.  A.  284, 120  N.  Y.  117. 

Where  the  plaintiff  claimed  for  injuries  sustained 
by  the  falling  of  a  berth  In  a  oar  attached  to  the 
defendant's  train,  the  court  held  the  defendant 
liable  for  the  negligence  of  the  employes  of  the 
oar  oompany.   Pennsylvania  R.  Co.  v.  Roy,  supra. 

These  decisions  were  cited  and  approved  of  by 
the  court  in  Cleveland,  a  a  ft  L  R.  Co.  v.  Walrath, 
88  Ohio  St.  481,  where  plaintiff  was  injured  by  tbe 
fall  of  a  berth,  the  railroad  oompany  being  held 
liable,  the  plaintiff  having  no  uotioe  of  any  con- 
tract between  the  defendant  and  the  sleeping  car 
company. 

Where  the  plaintiff  lost  some  baggage  whfle  a 
passenger  in  a  Pullman  oar  attached  to  the  defend- 
ant's train,  the  court  held  that  the  contract  of  car- 
riage being  with  the  defendant  company,  the  fact 
that  the  car  was  not  owned  by  it,  but  was  used' 
upon  Its  road  the  oar  oompany  owning  the  same 
supplying  the  servants  thereof,  there  being  no  evi- 
dence that  the  plaintiff  knew  of  the  existence  o£ 
any  contract  between  the  railroad  and  the  car 
oompany,  did  not  relieve  the  defendant  from  tia- 
bUlty.  Kinsley  v.  Lake  Shore  ft  M.  8.  R.  Co.  12S 
Mass.  64. 

In  Dwinelle  v.  New  York  Cent,  ft  H.  R.  R.  Oo.,. 
suipra,  where  damages  were  claimed  for  an  assault 
upon  the  plaintiff  by  a  porter  on  a  sleeping  oar  in 
the  defendant's  train,  the  court  held  that  It  was- 
no  defense  that  the  porter  was  the  servant  of  tbe 
sleeping  or  drawing-room  car  oompany  as  such 
porter  was  to  be  regarded  in  respect  to  his  dealings 
with  passengers  as  the  servant  of  the  railroad, 
oompany  who  was  responsible  for  his  acts. 

Where  the  plaintiff  was  assaulted  by  the  porter 
of  a  Pullman  car  run  by  contract  with  tbe  def  end- 
ant*s  train,  the  facts  showing  that  there  was  no- 
seat  for  him  in  the  defendant's  ordinary  oars  and 
that  he  took  a  seat  in  the  Pullman  car  for  whictv 
he  refused  to  pay  extra  but  offered  to  vacate  pro- 
vided a  seat  was  found  for  him  in  the  ordinary 
cars  owned  by  tbe  defendant,  the  court  held  the 
defendant  liable  for  the  aiMMiU  of  the  Pullman 
car  servant.  Thorpe  v.  New  York  Cent  ft  H.  R.. 
R.  Co.  supra.  B.  W. 
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occupation  of  another  berth  in  the  car,  equal 
to  tho  berth  in  'Letter  B'  in  accommodation; 
and  you  further  find  that  the  plaintiff  refused 
to  accept  this  other  berth,  and  thereupon  left 
the  car  without  being  compelled  to  do  so  by 
the  conductor,— then  I  instruct  you  that  the 
defendant  was  not  guilty  of  such  a  breach  of 
the  contract  with  the  plaintiff  as  would  entitle 
the  plaintiff  to  recover  damages  on  that  ac- 
count." 

This  charge  we  consider  substantially  sound, 
«Qd  applicable  to  the  issues  of  fact  and  the 


evidence  in  the  case,  ana  either  ft  should  haw 
been  given  as  requested,  or  the  judge  of  the 
circuit  court  should  have  charged  the  Jury  on 
the  point,  and  substantially  to  the  effect  ox  this 
request  For  the  error  in  refusing  this  re- 
quested charge,  and  in  failing  to  charse  on  Uie 
point  indicated  by  this  request,  the  judgment 
of  the  lower  court  must  be  reversed. 

It  is  therrfcre  ordered  thai  ^Judgnunt  ^  ihs 
Circuit  Court  be  recereed,  and  the  cause  re- 
manded, with  directions  to  that  court  to  awaitl 
a  new  triaL 


TENNESSEE  SUPREME  COURT, 
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1.   A  sleeplnsr  car  company  Is  not  a  oom- 

moD  carrier  or  an  innkeeper. 
8.   The  theft  of  the  monej' of  a  iMUMen- 

i^r  on  a  sleeping  ear  by  a  porter  In 

charge  of  the  oar  renders  the  sleeping  oar  com- 
pany liable  therefor  to  the  passenger. 
3.  A  paaaeniper  who  is  intrusted  with 
.  the  money  of  another  in  his  care  for  the 
Joumer  has  such  a  right  in  the  money  that  be 
can  recover  from  a  sleeping  oar  company  by 
by  whose  servant  it  is  stolen. 

(June  a,  van,} 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Shelby  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover a  sum  of  money  lost  by  plaintiffs  while 
passengers  in  one  of  defenaant's  cars.  Jf' 
firmed. 

The  facts  are  stated  In  the  opinion. 
Mr.  Thomas  H.  Jackson  for  appellant 
I    Mr,  H,  C.  Wariner  for  appellee. 

McAUster*  J,,  delivered  the  opinion  of  the 
court: 

The  oblect  of  this  suit  is  to  recover  the  sum 
of  $150  alleged  to  have  been  stolen  from  M. 
Oavin  while  a  passenger  on  a  Pullman  palace 
car.  It  appears  from  the  record  that  on  the 
night  of  the  80th  of  August,  1889.  M.  Gavin, 
with  his  immediate  family,  and  a  few  friends, 
left  Memphis  for  a  summer  excursion.  Among 
the  party  was  Miss  Kelly,  and  lust  before  the 
train  started  at  10  o'clock,  Mrs.  Kelly,  the 
mother  of  Miss  Kelly,  who  had  accompanied 
her  to  the  cars,  handed  to  Gavin,  across  the 
aisle,  the  sum  of  $150,  to  be  used  in  defray- 
ing the  expenses  of  her  daughter  during  the 
trip.  Gavin  deposited  the  roll  of  money  with- 
out opening  it  in  his  trousers  pocket,  and, 
when  he  retired  to  his  bertb,  (a  lower  one,) 
about  11  o'clock,  he  felt  the  roll  of  money  in 
his  pocket.  He  then  rolled  up  his  trousers, 
and  placed  them  in  the  receptacle  provided  for 
clothes  at  the  head  of  his  berth.  The  next 
morning,  when  Gavin  awoke,  he  felt  for  his 


NOTB.— See,  fn  oonneotion  with  the  above  oase, 
the  case  preceding  with  tiotson  the  question  of 
liability  to  passengers  on  sleeping  cars, 
«1  L.  R,  A. 


trousers  and  disoovered  that  they  were  miss- 
ing. Robinson,  the  colored  porter,  was  called, 
and,  in  response  to  inquiries,  told  Gavin  that 
he  had  found  a  pah-  of  trousers  on  the  floor 
that  morning,  but,  supposing  they  belonged  to 
the  section  adioining  the  head  of  Gavin's  berth, 
be  had  placeci  them  in  that  section.  This  sec- 
tion was  occupied  bv  two  well-known  and  rep- 
utable citizens  of  Memphis.  Bobinson  then 
brought  the  (trousers  to  Gavin,  but  the  money 
was  missing.  Gavin  also  discovered  that  a 
bunch  of  kevs  was  missing  from  his  pocket, 
but  be  found  therein  a  sleeve  or  collar  button, 
which  was  not  his  property.  Robinson  in- 
formed Gavin  tbat  the  other  porter,  one  Lind, 
had  found  a  bunch  of  keys  in  the  aisle  during 
the  night  Robinson  then  brought  Lind  to 
Gavin,  and  Lind  handed  him  tne  bunch  of 
keys,  and  also  one  or  more  baggage  checks. 
Gavin,  upon  discovering  the  loss  of  the  money, 
had  the  conductor  called,  and  reported  his 
loss.  The  conductor  made  some  search,  but 
failed  to  find  the  money.    During  the  investi- 

fation  it  was  reported  to  Gavin  that  the  porter 
(ind  had  lost  one  of  his  sleeve  buttons,  and 
this  fact,  coupled  with  the  finding  of  a  strange 
sleeve  button  in  Gavin's  trousers  pocket,  at 
once  fixed  suspicion  upon  Lind.  Gavin  called 
Robinson,  and  questioned  him  about  the 
sleeve  button,  and  was  told  by  Robinson  that 
Lind  had  asked  him  about  his  lost  sleeve  but- 
ton. The  car  containing  Gavin's  partv  was 
occupied  entirely  by  reputable  citizens  oi  Mem- 
phis, and  many  were  also  in  the  other  sleepers. 
The  train  was  a  special  train  of  five  sleepers, 
and  was  to  run  from  Memphis  to  Norfolk 
without  change  of  cars,  and  all  the  deepen 
were  in  charge  of  only  one  conductor.  No 
new  passengers  came  aboard  at  any  place  be- 
tween Memphis  and  Chattanooga.  The  con- 
ductor testified  in  regard  to  the  feasibility  of 
one  passenger  robbing  another  behind  the  cur- 
tain tbat  it  is  possible  to  be  done,  but  not  prob- 
able, if  the  porter  is  on  watch,  and  attending 
to  his  duty.  The  record  shows  that  Lind  went 
on  watch  about  12  o'clock,  and  remained  on 
watch  until  8  o'clock,  when  he  was  relieved  bv 
Robinson,  who  then  continued  his  watch  until 
half  past  6  the  same  morning.  Robinson  tes- 
tified that,  if  the  porter  was  at  his  post  and  on 
watch,  it  would  be  impossible  for  any  one 
passing  along  the  aisle,  or  for  a  passenger  oo- 
cupying  an  adjoining  berth,  to  abstract  any- 
thing from  Gavin's  berth  without  attracting 
the  party's  attention:  that  such  a  robbery  wati 
impossible  without  detection  whea  the  porter 


See  also  21  L.  R.  A.  487;  47  L.     R.  A.  286. 


1898. 


PuiiLMAir  Palagb  Cab  Co.  t.  Oatik 


im 


was  on  watcfh  and  doing  his  diit;^.  The  porter 
Lind  tesUfled  that  no  one  passing  along  the 
aisle  could  have  stolen  anything  from  a  berth 
without  being  seen  by  him  while  on  watch, 
but  that  a  passenger  in  a  berth  might  steal  from 
an  adioining  section  at  the  head  or  foot.  The 
circuit  judge  tried  the  case  without  the  inter- 
Tention  of  a  jury,  and,  being  of  opinion  that 
the  money  was  stolen  by  i)orter  Lind,  rendered 
judmient  against  the  company  for  $150.  The 
Pullman  Palace-Car  Company  appealed,  and 
assiCTS  errors. 

T%e  law  is  well  settled   that  a  sleeping-car 
company  is  not  a  common  carrier.    They  dif- 
fer radically  in  the  kind  of  service  rendered 
the  public.    The  contract  of  the  sleeping-car 
company  is  to  lodge  the  pasaeoger,  while  that 
of  the  carrier  is  to  carry  him.    Sleeping-car 
companies  are  not  liable  as  inn-keepers  for  the 
loss  or  theft  of  articles  from  a  guest,  for  the 
leason  that  the  passenger  on  a  sleeping-car  re- 
tains the  exclusive  personal  possession  and  con- 
trol of  his  valuables.    The  company  does  not 
undertake  to  receive  the  property  of  the  guests 
but  expressly  declines  to  do  so,  and  for  this 
reason  is  absolved  from  the  liability  of  an  inn- 
keeper.   It  has  been  so  difficult  to  define  the 
precise  legal  status  of  this  class  of  public  serv- 
ants, and  the  measure  of  their  accountability, 
that  they  have  been  facetiously  characterized 
as  "flying  nondescripts."    It  is,  however,  uni- 
Yersally  recognized  by  the  courts  that  it  is  the 
duty  of  a  sleeping  car  company  to  msintain  a 
careful  and  continuous  watch  over  the  interior 
of  the  car  while  the  berths  are  occupied  bv 
sleepers.    If  the  property  of  the  passenger  is 
stolen  by  a  fellow  passenger,  or  bvan  intruder 
CD  the  train,  in  consequence  of  the  failure  of 
the  company  to  maintain  this  careful  and  con- 
tinuous watch,  the  company  will  be  liable  for 
its  value.     Carpenter  v.  New  York,  I^.  H.  di 
H.  B.  Co.  124  N.  Y.  58,  11  L.  R  A.  759.    It 
follows,  as  a  corollary  from  this  proposition, 
that,  if  the  servant  or  agent  of  the  company 
charged  with  the  duty  (u  watching  and  pro- 
lectinc  the  property  of  the  guest  purloins  it 
himself,  the  company  is  responsible.    Says  Mr. 
Wood,  in  his  work  on   Master  and  Servant, 
(section  32 1:;    "In  that  class  of  cases  where 
the  master  owes  certain  duties,  either  to  third 
persons  or  the  public,  whether  the  same  arise 
u-om  contract  or  statutory  obligations,  a  differ- 
ent rule  of  liabilitv  exists  from  that  which  pre- 
vails when  the  liability  sounds  entirely  in  tort. 
When,  by  contract  or  statute,  the  master  is 
bound  to  do  certain  things,  if  he  intrusts  the 
performance  of  that  dutv  to  another  he  be- 
comes absolutely  responsible  for  the  manner  in 
which  the  duty  is  performed,  precisely  the 
same  as  though  he  himself  had  performed  it, 
and  that  without  any  reference  to  the  ques- 
tion whether  the  servant  was  authorized  to  do 
the  particular  act.    Where  the  master,  by  con 
tract  or  operation  of  law,  is  bound  to  do  cer- 
tain acts,  he  cannot  excuse  himself  from  liabil- 
ity upon  the  ground  that  he  has  committed  that 
duty  to  another,  and  that  he  never  authorized 
such  person  to  do  the  particular  act.    Being 
hound  to  do  the  act,  if  he  does  it  by  another 
he  is  trested  as  having  done  it  himself;  and 
the  fact  that  his  servant  or  agent  acted  con- 
trary to  his  instructions,  without  his  consent, 
or  even  fraudulently,  will  not  excuse  him." 


PuUman  Palaee  Gar  Co.  y.  Matthews,  74  lex. 
655. 

The  first  assignment  of  error  Is,  viz.: 
"There  is  no  evidence  to  support  the  finding 
of  the  circuit  Judge,  for  the  reason  that  the 
evidence  introduced  by  the  plaintiff  shows  that 
the  servants  of  defendants  were  watchful  and 
diligent,  and  were  guilty  of  no  negligence." 
The  circuit  judge  found  that  the  larceny  was 
committed  during  Lind's  watch,  between  12 
and  8  o'clock,  and  he  found,  further,  that 
Lind  was  the  guilty  partv.  Upon  an  exami- 
nation of  the  record,  we  find  material  evidence 
to  sustain  the  finding  of  the  circuit  Judge. 

The  second  assignment  is  that  the  circuit 
judge  erred  in  finding  that  the  defendant,  as  a 
matter  of  law,  was  liable  to  the  plaintiff  for 
the  loss  of  the  money,  for  the  reason  that  one 
passenger  has  no  right  to  carry  upon  his  person 
the  money  of  another  passenger,  and  to  hold 
the  defendant  company  liable  for  the  loss. 
The  third  assignment  of  error  will  be  consid- 
ered in  connection  with  the  second.  The  third 
assignment  is,  viz.:  "The  evidence  shows  that 
the  money  sued  for  was  not  the  money  of  M. 
Gavin,  but  the  money  of  Martin  Kellv,  who 
was  not  a  passenger  upon  the  cars.^  The 
gravamen  of  this  suit  is  to  recoyer  the  value  of 
the  property  claimed  to  have  been  stolen  by 
the  employes  of  the  company  who  were 
charged  with  the  duty  of  preserving  it.  As 
already  stated,  this  money  came  into  the  hands 
of  M.  Gkivin  as  a  depositary,  to  be  used  and 
expended  by  him  in  defraying  the  traveling 
expenses  of  Miss  Kelly.  It  has  been  held  in 
this  state  that  an  actual  and  exclusive  posses- 
sion by  a  party,  even  though  it  be  by  a  wrong- 
doer, IS  sufficient  to  support  an  action  of  tres- 
pass against  a  mere  stranger  or  wrongdoer,  who 
has  neither  title  to  the  possession  in  himself, 
nor  authority  from  the  legal  owner.  Criner 
v.  Pike,  2  Head,  898.  "Ordinarily,"  says  the 
court  in  that  case,  "the  party  in  possession  is 
either  the  owner  of  the  property,  or  answer^ 
able  oyer  to  the  owner;  and  in  either  case  he 
is  entitled,  not  only  to  damages  for  the  taking, 
but  also  for  the  value  of  the  property.  This 
is  the  general  rule.  A  defendant  has  been  al- 
lowed to  prove  in  mitigation  of  damages  that 
the  goods  did  not  belong  to  the  plaintiff,  and 
that  they  have  gone  to  the  use  of  the  true 
owner,  either  by  being  restored  to  him  in  spe- 
cle,  or  taken  upon  legal  process  in  payment  of 
his  debts,  for  in  such  case  the  plaintiff  is  not 
answerable  over.  But  Mr.  Sedgwick  thinks 
the  principle  of  these  decisions  has  been  car- 
ried quite  far  enough,  .  .  .  and  that  it 
will  not  do  to  permit  acts  of  willful  or  wanton 
trespass  to  be  excused  by  the  defense  of  outp 
standing  titles  in  third  persons.''  See  also 
Logan  Y,  Harford  City  A  8.  Coal  Co,,  QHeisk. 
690,  where  it  Is  held  that  "mere  possession  is  a 
sufllcient  title  upon  which  to  mamtain  trespass 
against  a  mere  wrongdoer."  Crawford  v. 
Bynum,  7  Terg.  881.  Miss  Kelly  having  been 
placed  in  charge  of  Mr.  Qavin,  the  latter  had 
become  the  depositary  of  this  money,  for  the 
purpose  of  defraying  her  current  expenses,  as 
they  arose  upon  the  Journey.  It  has  been  held 
that  members  of  the  same  family,  traveling  to- 
gether, may  cany  each  other's  effects.  Deay 
ter  V.  Syracuse,  B.  A  N.  7.  R,  Co.  42  N.  Y. 
826,  1  Am.  Rep.  527;  Curtis  v.  Jklawixts^  L. 
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A  W,  R  Co,  74  N.  T.  116.  We  think  that 
Miss  Kelly,  havlDg  been  placed  in  charge  of 
Mr.  Gavin,  was  **pro  hoc  vice,"  for  the  pur- 
poses of  the  Journey,  a  member  of  his  family, 
and  that  a  gentleman  in  charge  of  ladies  on 
such  an  ocoision  was  their  protector,  and  the 
proper  custodian  of  their  money  and  personal 
effects  intrusU'd  to  him.  In  this  view  of  the 
we  think  U  unnecessary  to  determine 


whether,  at  the  time  the  theft  was  committed^ 
the  money  was  the  property  of  Miss  Kelly  or 
her  father,  Martin  Kelly.  The  proof  ahow^ 
the  money  was  in  the  actual  possession  of 
Ghfcvin,  as  lis  rightful  depositary.  Other  ques- 
tions of  minor  importance  were  conaideieaand 
decided  orally. 
Affirmed 


MISSOURI  SX7PREME  OOUBT  (In  Banc). 


Millard  F.  COOLEY,  Appt.. 

James  F.  GOLDEN,  Sespt 
tU7  Mo.  8&) 

1*  The  bouncUury  line*  under  a  irrant  by  the 
United  States  without  reservation  or  condition, 
of  lands  on  the  Missouri  river«  is  the  water  line 
and  not  the  center  thread  of  the  channel. 

8.  The  role  most  applicable  to  the  eonp 
dition  of  the  MlMOuri  rlTer  is  that  applied 
by  the  common  law  to  navigable  rivers;  and  a 
riparian  owner  takes  tlUe  to  the  water's  edge 
only. 

8*  An  Island  whieh  sprininB  vp  ^  ^® 
midst  of  a  navigable  river » no  matter  on 
wlilch  side  of  the  thread  of  the  stream,  does  not 
belong  to  the  riparian  owner. 

4.  Accretions  which  gradnally  eonp 
nect  an  island  in  a  navigable  riwer 
with  the  main  land  belong  to  a  riparian 
owner  only  so  far  as  tbey  are  formed  upon  hJs 
land,  and  the  accretions  to  the  island  do  not  be- 
long to  htm. 

6*  The  abandoned  bed  of  the  Bflissonri 
river*  on  a  sudden  change  of  its  course,  does 
not  belong  to  the  riparian  owners,  although  the 
bed  of  the  new  channel  thereby  becomes  subject 
to  public  use. 

(Braee^  Jn  cUssentsj 

(June  19,  18B8.)     ' 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Atchison  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  4f' 
finned. 

Statement  by  Brace,  cTl;  ^ 

This  is  an  action  in  ejectment  brought  by^ 
Millard  F.  Cooley,  lessee  of  the  Hamilton 
Land  Company,  against  James  F.  Gk)1den,  for 
the  recovery  of  a  tract  of  about  270  acres  of 
unsurveved  lands  lying  south  of  fractional  8. 
E.  i  of  'section  82,  and  fractional  8.  W.  i  of 
section  88,  in  township  67,  of  range  42,  and 
south  and  west  of  fractional  sections  8,  4,  and 
10,  in  township  66,  of  range  42,  all  west  of  the 
fifth  P.  M.,  in  Atchison  county,  in  this  state, 
composed  partly  of  an  island  called  "Pole 

Nora.— In  connection  with  the  above  case,  see 
f!ofe  to  Buck  V.  Ellenbolt  (Iowa)  15  L.  R.  A.  187,  on 
rivers  and  lakes  sji  state  boundaries,  and  also  the 
note  to  Chandos  v.  Mack  (Wis.)  10  L.  B.  A.  807,  upon 
the  freneral  subject  of  boundaries  on  streams. 
81  L.  R.  A. 


Island,**  and  a  triangular  tract  of  ground  of 
about  100  acres  of  relicted  land  in  the  old  bed 
of  the  Missouri  river.  The  answer  was  a  gen- 
eral denial  and  a  plea  of  statute  of  limitations. 
Title  emanated  from  the  government  to  the 
aforesaid  surveyed  lands  at  various  times  f ronoi 
1850  to  1866.  It  is  not  disputed  that  the 
plaintiff's  lessor  has  acquired  that  title  through 
various  mesne  conveyances,  its  immediate 
fsrantors  being  J.  P.  and  A.  H.  Allen.  The 
lands  were  surveyed  about  the  year  1846. 
As  riparian  owner  of  these  surveyed  lands* 
plaintiff's  lessor  claims  the  land  in  controversy* 
The  location  of  these  lands  by  such  survey 
with  reference  to  the  then  existing  bed  of  the 
Missouri  river  is  shown  by  the  following  plat; 
[See  opposite  page]. 

As  will  be  observed,  they  are  on  the  north 
shore  of  the  river.  The  evidence  tends  to 
show  that  at  the  time  of  the  government  sur- 
vey the  current  of  the  river  washed  this  shore; 
that  at  some  time  previous  a  bar  had  formed 
in  the  river  opposite  these  surveyed  lands; 
that,  in  navigating  the  stream,  boats  passed 
between  this  bar  and  the  north  shore  until 
about  the  year  1864,  when  the  current  changed^ 
and  afterwards  ran,  and  boats  passed,  south 
of  it.  At  the  time  of  the  survey  this  sand 
bar  had  been  in  existence  for  some  years.  It 
was  a  long,  narrow  strip,  containing  perhaps 
100  acres  or  more,  upon  which  young  cotton- 
wood  and  willows  had  grown  to  the  height  of 
60  or  GO  feet,  and  became  known  as  "Pole 
Island."  It  was  not  noticed  in  any  way  in 
the  government  survey.  After  the  current 
changed  in  1864,  the  water  wav  between  it 
and  the  main  shore  began  to  fill  up,  and  it 
soon  became  so  united  to  the  main  shore,  to 
the  northwest  of  it,  that  in  an  ordinary  stage 
of  water  persons  could  cross  to'  it  with  teams 
by  throwing  in  a  little  brush  in  the  depressions 
between  the  island  and  the  main  shore.  The 
water  of  an  independent  stream,  called  "Wil- 
low Slough,"  flowing  into  the  old  channel 
from  the  north,  however,  separated  the  princi- 
pal part  of  the  island  from  the  mainland  to  the 
north  and  northeast  of  it.  On  the  5th  day  of 
July,  1867,  the  Missouri  river,  being  at  a  very 
hiffh  stage  of  water,  suddenly  cut  through  the 
narrow  neck  of  land  between  sections  18  and 
30,  township  66,  range  42,  and  run  all  its 
water  through  said  newly  made  cut,  and 
abandoned  its  old  bed  In  the  bend,  fifteen 
miles  long,  and  from  three  fourths  of  a  mile  to 
one  mile  wide,  as  shown  in  plat  A.  The  pen- 
insula of  land  so  cut  off  by  said  avulsion  and 
thrown  east  of  the  Missouri  river  is  called 
"McEissick  Island,"  and  continues  to  be  a 


See  also  31  L.  R.  A.  317. 
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portion  oa  Nebraska.    This  relicted  territory 
-was  at  first  and  for  a  year  or  two  stagnant 

Socds  of  water.  Gradually,  however,  by 
raicage  and  evaporation,  it  became  com  para- 
tlvely  dry,  except  water  standing  in  a  few  low 
places.  Occasionally,  when  the  Missouri  river 
was  high,  it  would  overflow  this  ground,  as 
well  as  the  surrounding  country,  and  deposit 
sedimeDt  oo  said  low  ground.  In  time  vege- 
tation commenced  to  grow  on  it,  trees  ap- 
peared, and  about  1881,  1882,  and  1888  much 
of  it  became  fit  for  pasture  and  cultivation. 
.  It  is  still  much  lower  than  the  surveved  lands 
surrounding  it  on  the  Missouri  and  Nebraska 
shores,  and  has  in  manv  places  deep  sloughs 
and  depressions  in  which  water  rests  a  good 

Eortion  of  the  year.  It  is,  as  a  general  rule, 
igher  in  the  center  than  it  is  next  the  shore, 
and  there  is  a  deep  depression  all  along  the 
main  shore  between  this  relicted  land  and  the 
originally  surveyed  lands,  leaving  the  border 
of  the  originally  surveyed  shore  higher  than 
the  relicted  lands  all  around.  From  a  point 
on  the  Missouri  shore  77  chains  east  of  the 
northwest  corner  of  section  6,  township  66, 
range  42,  runs  a  public  road  due  south,  crossing 
the  west  end  of  Pole  island  across  the  aforesaid 
relicted  land  to  that  portion  of  the  Nebraska 
shore  called  **  McKissick  Island,"  and  the  land 
in  controversy  and  claimed  by  appellant  is 
that  portion  of  Pole  island  lyin]^^  east  of  said 
road  and  a  portion  of  said  reliction  in  a  tri- 
angular shape  lying  south  of  said  island. 
The  condition  of  the  old  bed  of  the  river  at 
the  time  this  suit  was  brought,  and  the  situa- 
tion of  the  land  in  controversy,  and  the  re- 
spective claims  of  the  parties,  are  illustrated 
by  the  following  plat;    [See  opposite  page.] 

The  land  sued  for  is  included  within  the 
lines  A,  B,  C,  D,  A,  the  irregular  line  D.  A, 
being  the  southwest  shore  of  Willow  slough 
until  it  reaches  a  point  due  east  of  point  A; 
thence  due  west  to  said  point.  The  old  bed  is 
400  rods  wide  where  the  aforesaid  public  road 
crosses,  but  gradually  narrows  as  we  follow 
down  the  river,  until  it  is  only  100  rods  wide 
some  two  miles  below.  Plaintiff's  lessor  owns 
all  the  surveved  lands  on  the  Missouri  shore 
opposite  the  Pole  Island  tract,  surveyed  to  the 
nver's  edge,  and  it  and  its  grantors  have  held 
it  for  various  periods  from  time  of  original  en- 
tries, varving  from  1850  to  1861  to  the  present 
time.  Plaintiff's  lessor  also  owns  the  surveyed 
lands  along  the  opposite  Nebraska  shore,  and 
its  immediate  grantors  (the  Aliens),  in  1886, 
fenced  the  lands  on  the  Nebraska  side  into  a 
pasture,  extending  their  fences  across  the  old 
bed  onto  the  Missouri  side,  to  a  point  about 
124  rods  north  of  the  center  of  the  old  bed, 
along  the  road,  where  the  drain  or  slough 
called  the  •'  Northern  "  or  *'Venal)le  "  slough 
runs  through  the  old  bed.  The  fence  then 
followed  in  a  southeasterly  direction,  down 
this  slough,  to  a  point  where  the  water  was 
deep  enough  to  turn  stock.  The  pasture  was 
fenced  with  post  and  wire  fences,  except 
where  the  sloughs  and  streams  were  sufficient 
to  prevent  escape  of  cattle,  and  embraced 
about  700  or  800  acres  of  pasture,  about  100 
acres  of  which,  being  the  triangular  piece 
contained  within  the  lines  2B.  (S,  in  north- 
west part,  is  included  in  the  lands  in  this  suit. 
This  100  acres  is  the  only  part  of  the  lands  in 
S1L.R.A. 


oontroversv  that  was  ever  in  actual  possession 
of  plaintiii  or  those  under  whom  he  claims. 
The  Aliens  were  the  first  to  ever  fence  or  use 
it  in  any  way,  and  plaintiff  had  possession^ 
first,  as  their  tenant,  and  afterwards,  as  tenant 
of  the  Hamilton  Land  Company,  which  suc- 
ceeded to  their  interest.  The  remainder  of 
the  lands  in  controversy  was  never  in  plain- 
tiff's actual  possession.  Defendant,  in  the 
year  1888,  purchased  the  claim  of  a  squatter 
named  Mra.  Bird,  who  had  lived  on  Pole 
island  several  years  with  her  children  after 
her  husband's  death.  She  made  him  a  deed 
describing  in  a  general  way  Pole  island^ 
and  afterwards  (after  Golden  bad  had  a 
survey  made)  she  executed  another  deed» 
describing  a  tract  by  metes  and  bounds,  aa 
in  plaintiff's  petition.  These  deeds  were  re- 
coraed  in  Atchison  county,  and  were  the 
onlv  ones  recorded  by  defendant  and  those 
under  whom  he  claims.  Mrs.  Bird's  hus- 
band, who  died  in  1882,  seems  to  have  taken 
possession  of  the  island  in  1881,  by  virtue  of 
a  purchase  from  a  man  by  the  name  of 
Wilcox,  who  had  been  in  possession  from 
1868  or  1869,  and  who  succeeded  to  the  pos- 
session of  several  precedent  squatters,  whose 
possession  ran  back  as  far,  probably,  as  1860 
or  1861 ;  so  that  the  defendant  and  those  under 
whom  he  claims  had  been  in  the  continuous 
adverse  possession  of  Pole  island  proper  for 
more  than  ten  years  before  this  suit  waa  in- 
stituted. Mrs.  Bird's  fence  seems  to  have 
run  to  Yenable  slough,  but  she  claimed  and 
deeded  to  the  defendant  the  tract  as  described 
in  the  petition,  and  the  defendant  has  in- 
closed and  claims  the  tract  as  then  deeded. 
The  case  was  tried  by  the  court,  without  a 
jury ;  the  law  declared  by  way  of  instruc- 
tions. The  finding  and  judj^ment  was  for 
the  defendant,  and  the  plaintiff  appeals. 

The  foregoing  statement,  prepared  by 
Qudjgt  Brace,  is  adopted. 

Mutra.  Lewla  4b  Ramaay,  for  appellant: 

This  bar  or  island  might  fairly  be  considered 
an  accretion  in  a[state  or  formation  begun  prior 
to  United  States  survey,  but  continuing  to  de- 
velop until  it  united  with  main  shore. 

Jonea  v.  Soulard,  65.U.  S.  24  How.  41,  16  L. 
ed.604. 

As  appellant's  lessor  owned  the  lands  along^ 
the  Mis.souri  shore  to  the  river  line  the  accre- 
tions t)elonged  to  them,  they  passed  with  all 
conveyances,  and  it  makes  no  difference  that 
the  shore  lines  were  meandered  at  time  of 
government  survey. 

East  Omaha  Land  Co  v.  Jeffries,  40  Fed. 
Rep.  886,  affirmed,  184  U.  8.  178,  88  L.  ed. 
872;  ^Y.  Clair  County  v.  Lovingtton,  90  U.  8. 
28  Wall.  46,  28  L.  ed.  50. 

The  evidence  was  undisputed  that  plain tifT 
had  prior  possession  under  color  of  right,  and 
that  defendant  was  a  mere  trespasser  as  to  the 
three-cornered  or  "flat  iron  shaped"  piece  south 
of  Pole  island  tract;  the  instruction  should 
have  been  for  plaintiff  as  to  that  tract  at  least;, 
and  even  if  the  instruction  had  been  correctly 
given,  the  finding  of  the  court  was  against  the 
clear  weight  of  the  evidence,  and  erroneous. 

Norfleet  v.  Ruasell,  64  Mo.  176;  BUdaon  r. 
Simma,  53  Mo.  805;  Dale  v.  Faivre,  43  Mo.  556. 

Imperfect  growing  and  unsurveyed  islanda 
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near  the  shore  are  presumed  to  belong  to  the 
^idjacent  owocr. 

8t.  Paul  dt  P.  B.  Co.  V.  Sehurmeier,  74  U. 
«.  7  Wall.  272,  19  L.  ed.  74;  Butler  ▼.  Grand 
Rapids  db  I.  R.  Co,  85  Mich.  246;  Chandos  v. 
Mack,  10  L.  R.  A.  207.  77  Wis.  578.  See  also 
Rutz  V.  Seeger,  35  Fed.  Rep.  188,  affirmed  in 
138  U.  8.  226,  84  L.  ed.  941. 

It  will  probably  be  conceded  that  in  some 
respects,  at  least,  Benson  y.  Morroto,  61  Mo. 
'345.  is  not  In  harmony  with  the  weight  of  au- 
thority in  the  United  States,  and  it  should  not 
be  any  further  extended.  The  numerous 
<«chool  cases  which  have  arisen  over  islands  and 
accretions  in  the  neighborhood  of  St.  Louis, 
aeem  in  effect  to  imply  a  different  doctrine  as 
the  center  line  of  the  Mississippi  is  made  the 
boundary,  and  whether  the  accretions  have 
been  In  the  form  of  ordinary  accretions  or 
islands  growing  up  after  survey,  the  rule  seems 
io  have  been  in  substance  the  same. 

Jones  V.  Soulard,  66  U.  S.  24  How.  41,  16 
li.  ed.  604;  SmUh  v.  8t  Louis  Public  Behodls,  80 
Mo.  801;  8t,  Louis  Pub.  Schools  v.  Risley,  40 
Mo.  856.  and  indirectly  the  Quarantine  or 
Arsenal  island  case;  8t,  Louis  v.  Butz,  188  U. 
4J.  226-247,  84  L.  ed.  941-949. 

Mr,  Malcolm  McKillop,  for  respondent: 

Where  lands  bordering  on  a  navigable  stream 
■are  so  described  in  the  instrument  of  convey- 
4m ce  as  to  make  the  stream  one  or  more  of  the 
boundaries  the  grantee  takes  to  the  middle  of 
the  stream,  while  if  the  description  does  not 
make  the  stream  at  least  one  of  the  boundaries 
^f  such  land,  the  grantee  takes  only  to  the 
water  edge,  but  may,  of  course,  be  entitled  to 
4iccretions. 

8i.  Paul  dbP.BCo.  v.  Sehurmeier,  74  U.  8. 
7  Wall.  272,  19  L.  ed.  74;  St.  lA)uis  Public 
Schools  V.  Risley,  77  U.  S.  10  Wall  110,  19  L. 
ed.  856;  Tatesy.  Milvaukee,71V.  S.  10  Wall. 
604,  19  L.  ed.  986;  Steele  v.  Sanchez,  72  Iowa, 
•65;  St.  Clair  County  v.  Lovingston,  90  U.  S. 
123  Wall.  46-69,  23  L.  ed.  59-64;  28  Myers' 
Fed.  Dec.  720;  Benson  v.  Morrow,  61  Mo.  345, 
,  is  upheld  in  Lamme  v.  Buse,  70  Mo.  463; 
Granger  v.  Swart,  1  Woolw.  88. 

The  relicted  lands  can  form  no  accretion, 
they  are  the  result  of  an  avulsion. 

Gould,  Waters,  §  155;  Sedgwick  &  Wait, 
Trial  of  Title  to  Lands,  §  125:  St.  Clair  County 
V.  Lovingston,  90  U.  S.  23  Wall.  46-69, 28  L. 
<d.  59-64;  Mulry  v.  Norton,  100  N.  Y.  424; 
East  Omaha  Land  Co.  v.  Jeffries,  40  Fed. 
Ren.  886. 

The  "flat-iron"  or  three-cornered  piece  Is  not 
shown  by  any  evidence  to  have  been  in  pos- 
session of  either  the  plaintiff  or  the  defendant 
at  the  time  of  bringing  this  action.  Hence 
plaintiff  could  not  recover. 

Tjamme  v.  Buse,  supra;  Thiemann  v.  Meier, 
$6  Mo.  App.  306;  Norfleet  v.  Russell,  64  Mo. 
176;  Bledsoe  v.  Simms,  53  Mo.  305;  Dale  v. 
Faivre,  43  Mo.  556. 

Butler  v.  Grand  Rapids  dbL  B,  (7<>. ,  85  Mich. 
248,  is  decided  on  principles  peculiar  to  Mich- 
igan and  several  other  states,  and  the  court  in 
•delieerin^  the  opinion  adverts  to  the  fact  that 
the  doctrine  of  that  8tat«  is  different  from  some 
-others,  and  cites  as  holding  different  doctrines: 

People  v.  Canal  Appraisers,  38  N.  Y.  461; 
McManus  v.  Carmichael,  8  Iowa,  1;  Packer  v. 
Bird,  187  U.  S.  -661,  34  L.  ed.  819. 
^1L.R  A 


From  the  year  1864  to  the  time  of  the  Pern 
cut-off,  the  main  channel  of  the  Missouri  river 
at  low-water  mark  was  along  what  is  called 
the  Yenable  slough.  There  at  that  time  would 
be  the  boundary  between  the  states  of  Missouri 
and  Nebraska. 

Neb.  Const,  art.  10;  8t.  Joseph  d  G.  J.  R. 
Co.  V.  Dewreaux,  41  Fed.  Rep.  14;  The  Fom^„ 
3  Mason,  147;  Eandly  v.  Anthony,  18  U.  S.  5 
Wheat.  874. 5  L.  ed.  118,  7  Ops.  Aity-Gen.  175. 

The  boundary  line  between  Missouri  and 
Nebraska  was  not  changed  by  the  Peru  cut-off. 

Missouri  v.  Kentucky,  78  tJ.  S.  11  Wall.  395» 
20  L.  ed.  116;  Anpell,  Watercourses,  5tb  ed. 
S  67;  Gould,  Waters,  §  159,  p.  292;  Bolbrook 
V.  Moore,  4  Neb.  437;  Collins  v.  State,  3  Tex. 
App.  823;  Hopkins  Academy  Trustees  v.  IHch- 
irtson,  9  Ousb.  544;  New  Orleans  v.  United 
States,  35  U.  S.  10  Pet.  662,  9  L.  ed.  673;  State 
y.  Toung,  46  Vt.  565. 

Such  being  the  case  the  said  Yenable  slough 
still  continues  to  be  the  boundary  between 
Missouri  and  Nebraska.  All  lands  in  plain- 
tiff's petition  described  except  Pole  island 
were  on  the  west  side  of  said  Enough  and  out- 
side of  the  boundaries  of  the  state  of  Missouri 
and  beyond  the  jurisdiction  of  all  Missouri 
courts. 

Mr.  John  D.  Campbell  also  for  respond- 
ent. 

MacFarlanet  J.,  delivered  the  opinion 
of  the  court: 

That  plaintiff  owns  under  mesne  convey- 
ances from  the  government  the  fractional 
sections  of  the  land  on  the  margin  of  the 
waters  of  the  Missouri  river  is  conceded  by 
both  parties.  The  most  important  inquiry, 
therefore,  is  whether  such  grant  from  the 
United  States,  being  without  reservation  or 
condition,  passed  to  the  grantee  the  title  to 
the  land  beneath  the  water  to  the  center 
thread  of  the  channel,  or  only  to  that  above 
the  water  line.  Under  the  well -recognized 
rule  of  the  common  law,  the  extent  of  the 
grant  is  made  to  depend  upon  whether  or  not 
the  river  at  the  particular  point  is  or  is  not 
navigable.  And.  again,  rivers  are  held  not 
to  be  navigable  unless  the  tide  ebbs  and  flows 
therein.  In  navigable  streams — that  is,  be- 
low tide  water— the  soil  beneath  the  waters 
was  vested  in  the  crown,  in  order  to  the  pro- 
tection of  commerce,  fisheries,  and  other 
rights  deemed  public.  On  the  otlier  hand, 
the  soil  beneath  the  waters  of  streams  which 
are  not  navigable— that  is,  in  which  the  tide 
does  not  ebb  and  flow,  or  above  tide  water — 
is  vested  in  the  riparian  owner  to  the  center 
of  the  channel .  Lord  Blackburn  says :  **  The 
property  in  the  soil  of  the  sea  and  of  estuaries 
and  of  riverc  in  which  the  tide  ebbs  and  flows, 
is  prima  facie  of  common  right,  vested  in 
the* crown."  Bristow  v.  Cormican,  L.  R.  8 
App.  Cas.  641.  In  discussing  the  question 
as  to  what  will  pass  by  a  grant  bounded  bj 
a  stream  of  water,  the  supreme  court  of  Illi- 
nois, in  an  early  case,  says:  *'At  common 
law,  this  depended  upon  the  character  of 
the  stream  or  water.  If  it  were  a  navigable 
stream  or  water,  the  riparian  proprietor  ex- 
tended only  to  high- water  mark.  If  it  were 
a  stream  not  navigable,  the  rights  of  the 
owner  extended  to  the  center  thread  of  the 
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cnmiit.  •  •  •  At  common  law,  only  anns 
of  the  sea  and  streams  where  the  tide  ebbs  and 
flows  are  deemed  navigable.  Streams  above 
tide  water,  although  navigable  in  fact  at  all 
times  or  in  freshets,  were  not  deemed  navi- 
gable in  law.  To  these  riparian  proprietors, 
bounded  on  or  bv  the  river,  could  acquire 
«xclu8ive  ownership  in  the  soil,  water,  and 
fishery  to  the  middle  thread  of  the  current, 
subject,  however,  to  the  public  easement  of 
navigation."  Middleton  v.  Pritehard,  4  111. 
510,  38  Am,  Dec.  112.  See  Hardin  v.  Jor- 
dan, 140  U.  6.  372.  35  L.  ed.  480. 

Now,  the  Missouri  river  at  the  point  In 
4)uestioa  is  many  hundreds  of  miles  above 
the  ebb  and  flow  of  the  tide,  and  is,  and  at 
the  time  of  the  grant  of  said  lands  from  the 
government  was,  in  fact,  navigable.  It  is 
contended  by  plaintiff  that,  as  the  common 
law  of  England  has  been  adopted  in  the  state 
•of  Missouri,  the  unqualifled  grant  of  the 
lands  by  the  government  should  l)e  construed 
according  to  the  principles  of  the  common 
law,  and  under  such  construction  his  title 
would  extend  to  the  center  of  the  channel. 
The  argument,  being  supported,  as  it  is,  by 
the  decisions  of  the  cx)urts  of  many  states, 
adopting  the  common -law  rule,  has  flpreat 
weight,  and  is  entitled  to  serious  considera- 
tion. Having  given  the  matter  such  consid- 
eration, we  have  reached  the  conclusion  that 
the  conditions  under  which  the  rule  was 
adopted  and  has  been  adhered  to  in  England 
do  not  exist  in  respect  to  the  great  rivers  of 
the  United  States;  and,  the  reason  for  the 
rule  not  existing,  as  to  the  Missouri  river, 
the  rule  itself  should  not  be  applied  if  one 
•can  be  found  under  the  changed  conditions 
which  is  sounder  in  principle  and  policy. 
In  discussing  the  applicability  of  the  rule 
of  the  common  law  to  fresh -water  lakes. 
ChaneeUar  Walworth  says:  "The  principle 
Itself  does  not  appear  to  be  sufficient] t  broad 
to  embrace  our  large  fresh -water  lakes,  or 
inland  seas,  which  are  wholly  unprovided 
for  by  the  common  law  of  England.  As  to 
these  there  is  neither  flow  of  the  tide,  nor 
thread  of  the  stream,  and  our  own  local  law 
appears  to  have  assigned  the  shores  down  to 
the  low- water  mark  to  the  riparian  owners, 
and  the  beds  of  the  lakes,  with  the  islands 
therein,  to  the  public."  Oanal  ComrM,  v. 
Pwple,  5  Wend.  446.  Probably,  no  river  in 
England,  in  the  day  of  Sir  Matthew  Hale, 
who  first  formulated  the  common- law  rule, 
was  navigable  above  tide  water  to  more  than 
the  smallest  boats.  The  Missouri  river,  at 
the  time  of  this  grant,  was  navigable  for  the 
largest  of  river  boats  for  hundreds  of  miles. 
It  was  at  the  point  in  question,  which  is 
several  hundred  miles  above  its  confluence 
with  the  Mississippi,  of  a  width  of  about 
one  mile  from  shore  to  shore.  It  is  a  tortuous 
stream,  flowing  rapidly  through  a  valley  of 
vaiyiog  width,  liable,  as  was  shown  in  this 
case,  to  sudden  changes  of  its  entire  bed. 
It  is  very  manifest  that  the  principle  of  the 
•common  law,  as  said  by  ChaTteellor  Wal- 
worth, **  is  not  sufiiciently  broad  to  embrace 
our  large"*  western  rivers.  As  directly  bear- 
ing on  the  subject,  the  remarks  of  Mr.  Justice 
^eld  in  a  recent  case  {Packer  v.  Bird,  137 
U.  S.  666,  34  L.  ed.  820)  are  pertinent  and 
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ooavlncing.  He  says:  *It  is  undoubtedly 
the  rule  of  the  common  law  that  the  title  of 
owners  of  land  bordering  on  rivers  above  the 
ebb  and  flow  of  the  tide  extends  to  the  mid- 
dle of  the  stream,  but  that,  where  the  waters 
of  the  river  are  affected  by  the  tides,  the  title 
of  such  owners  is  limitea  to  ordinary  hish- 
water  mark.  The  title  to  land  below  that 
mark  in  such  cases  is  vested  in  Enprland  in 
the  crown,  and  in  this  country  in  the  state 
within  whose  boundaries  the  waters  lie,  pri- 
vate ownership  of  the  soils  under  them  being 
deemed  inconsistent  with  the  interest  of  the 
public  at  large  in  their  use  for  purposes  of 
commerce.  In  England  this  limitation  of 
the  right  of  the  riparian  owner  is  confined  to 
such  navigable  rivers  as  are  affected  by  the 
tides,  because  there  the  ebb  and  flow  of  the 
tide  constitutes  the  usual  test  of  the  naviga- 
bility of  the  streams.  No  rivers  there,  at 
least  none  of  any  considerable  extent,  are 
navigable  in  fact  which  are  not  subject  to  the 
tides.  In  this  country  the  situation  is  wholly 
different.  Some  of  our  rivers  are  navigable 
for  many  hundreds  of  miles  above  the  limits 
of  tide  water,  and  by  vessels  larger  than  any 
which  sailed  on  the  seas  when  the  common- 
law  rule  was  established.  A  different  test 
must,  therefore,  be  sought  to  determine  the 
navigability  of  our  rivers,  with  the  conse- 
quent rights  both  to  the  public  and  the  ripa- 
rian owner,  and  such  test  is  found  in  their 
navigable  capacity.  Those  rivers  are  re- 
garded as  public  navigable  rivers  in  law 
which  are  navigable  in  fact ;  and.  as  said  in 
the  case  of  The  ^'Daniel  BaU,"*  77  U.  S.  10 
Wall.  557,  563,  19  L.  ed.  W9,  1001,  "they  are 
navigable  in  fact  when  they  are  used  or  are 
susceptible  of  being  used,  in  their  ordinary 
condition,  as  highways  for  commerce,  over 
which  trade  and  travel  are  or  may  be  con- 
ducted in  the  customary  modes  of  trade  and 
travel  on  water.  The  same  reasons,  therefore, 
exist  in  this  country  for  the  exclusion  of  the 
right  of  private  ownership  over  the  soil  under 
navigable  waters  when  tney  are  susceptible 
of  being  used  as  highways  of  commerce  in 
the  ordinary  modes  of  trade  and  travel  on 
water  as  when  their  navigability  is  deter- 
mined by  the  tidal  test.  It  is,  indeed,  the 
susceptibility  to  use  as  highwa3's  of  com- 
merce which  gives  sanction  to  the  public 
right  of  control  over  navigation  upon  them, 
and  consequently  to  the  exclusion  of  private 
ownership,  either  of  the  waters  or  the  soils 
under  them.  The  common- law  doctrine  on 
this  subject,  prevailing  in  England,  is  held 
in  some  of  the  states,  but  in  a  large  number 
has  been  considered  as  inapplicable  to  the 
navigable  waters  of  the  country,  or,  even  if 
prevailing  for  a  time,  has  given  way,  or  been 
greatly  modifled,  under  the  different  condi- 
tions there."  While  it  is  true  that  many  of 
the  states  retain  the  common- law  rule,  in 
others  it  is  rejected,  as  being  wholly  inap- 
plicable to  the  character  of  the  fresh -water 
takes  and  large  rivers  of  the  United  States. 
For  exhaustive  reviews  of  the  authorities,  see 
McManus  v.  Carmichael,  3  Iowa,  1,  and  PeopU 
V.  Canal  Appraisers,  83  N.  T.  461.  The  latter 
case  was  distingui^ed  in  Smith  ▼.  Boehester, 
02  N.  T.  473,  44  Am.  Rep.  808,  and  the 
common -law  doctrine  substantially  affirmed. 
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The  rule  has  been  declared  In  many  of  the 
states  inapplicable  to  the  conditions  of  this 
country,  and  is  wholly  inconsistent  with  the 
actual  navigability  of  the  rivers,  the  control 
retained  by  congress  over  the  commerce  and 
navigation  of  the  rivers,  the  rules  of  the  gen- 
eral land  office  in  the  survey  and  sale  of  the 
public  lands  bordering  on  the  rivers,  and  the 
recognition  by  congress  of  the  navigability 
of  the  Missouri  river.  See  collation  of  au- 
thorities in  Gould  on  Waters,  §  56  ei  ieq. 
The  act  of  congress  providing  for  the  gov- 
ernment of  the  territory  of  Missouri  pro- 
Tided  that  the  Mississippi  and  Missouri  riv- 
ers should  be  common  highwavs,  and  forever 
free  to  the  people  of  the  said  territory  and 
to  the  citizens  of  the  United  States.  2  Stat. 
at  L.  747,  §  16.  These  are  the  very  condi- 
tions upon  which  tiie  right  to  the  soil  under 
the  waters  of  navigable  streams  was  retained 
in  the  crown.  The  rule  most  applicable  to 
the  condition  of  the  Missouri  river  would  be 
that  applied  by  the  common  law  to  naviga- 
ble rivers,  and  the  riparian  owner  should 
onlv  take  title  to  the  water's  edge. 

This  extended  consideration  of  the  ques- 
tion, as  an  original  one,  has  been  given  in 
part  on  account  of  its  importance,  and  the 
quantity  and  value  of  the  land  that  may  be 
uTected,  and  in  part  on  account  of  the  ear- 
nestness and  ability  with  which  the  doctrine 
of  the  common  law  has  been  supported  by 
counsel.  The  Identical  question  was  very 
fully  discussed  by  this  court  in  the  year  1875, 
In  the  case  of  Btnson  v.  Morrow^  61  Mo.  847, 
in  which  the  conclusion  was  reached  that  the 
application  of  the  common- law  principle 
could  not  be  transferred  to  our  irreat  public 
rivers,  and  that  the  proprietor  of  land  on  the 
banks  of  the  Missouri  river  does  not  own  to 
the  middle  of  the  stream,  but  onlv  to  the 
water's  edge.    This  decision  has  been  ap- 

8 roved  in  two  cases  decided  by  division  2  of 
lis  court  at  this  term.  Naylor  v.  Cox  (Mo. ) 
21  S.  W.  Rep.  589,  and  i2eM  v.  McDaniel 
(Mo.)  21  8.  W.  Rep.  918.  See  cases  cited 
in  the  opinion  in  the  latter  case. 

Plaintiff,  only  taking  title  to  the  margin 
of  the  river,  can  claim,  in  addition  to  the 
original  grants,  only  such  land  as  may  have 
been  added  thereto  by  the  regular  process  of 
accretion  or  reliction.  "Land  formed  by 
alluvion,  or  the  gradual  and  imperceptible 
accretion  from  the  water,  and  land  gained  by 
reliction,  or  the  gradual  and  Imperceptible 
recession  of  the  water,  belongs  to  the  owner  of 
the  contiguous  land  to  which  the  addition  is 
made.  Tnere  is  no  distinction  in  this  respect 
between  soil  gained  by  accretion  and  that 
uncovered  by  reliction."  Gould,  Waters, 
§  155.  The  formation  or  reliction  must  be 
imperceptible,  and  must  be  made  to  the  con- 
tiguous land  so  as  to  change  the  position  of 
the  water's  edge  or  margin';  hence  it  Is  said 
In  Benson  v.  Morrow^  aupra^  that  the  owner 
of  the  contiguous  land  is  not  the  ''owner  of 
an  island  that  springs  up  in  the  midst  of  the 
stream,  whether  the  island  be  on  one  side  or 
the  other  of  the  thread  of  the  river.  He  goes 
only  to  the  marein  of  the  river.  It  would 
ftlso  logically  follow  that  if,  by  accretions  to 
fuch  Island,  the  water  margin  should  unite 
with  the  diore  the  newly  made  land  would 
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become  a  part  of  the  island,  and  not  of  the 
mainland,  and  the  riparian  ownership  would 
not  be  extended."  It  is  so  held  in  Bum  v. 
BiMeU,  86  Mo.  211,  and  Naylar  v.  Cox,  iupra. 
It  makes  no  difference  In  principle  that  the- 
islands  in  these  cases  had  oeen  surveyed  and 
disposed  of  by  the  United  States.  The  ripa- 
rian owner  would  not  take  the  accretion,  for 
the  reason  that  it  was  not  added  to  his  own 
land.  Pole  island  sprang  up  in  the  midst  of 
the  stream,  far  enough  from  the  shore,  which* 
bounded  plaintiff's  land,  to  admit,  at  times, 
of  the  passage  of  boats  between  it  and  the. 
shore.  The  oanks  of  the  island  and  that  of 
the  north  shore  of  the  river  afterwards  united 
by  accretions  formed  by  the  washing  of  the 
waters,  and  plaintiff  was  only  entitled  to- 
such  part  thereof  as  was  formed  upon  his 
land.  Bum  v.  BusaeU,  and  Naylor  v.  Cox, 
tupra.  If  the  waters  of  a  navigable  river  or 
lake  recede  gradually  and  insensibly,  the 
derelict  land  belongs  to  the  riparian  pro- 
prietors, and  their  boundaries  change,  as  the 
waters  recede.  This  is  on  the  same  principle 
as  that  under  which  they  take  by  accretions. 
The  recession  must  be  gradual  and  imper- 
ceptible.  In  case  the  river,  from  storm, 
flood,  or  other  cause,  entirely  forsakes  it» 
channel,  and  forms  a  new  one,  the  boundary 
lines  remain  unchanged.  Angel  1,  Water- 
courses, g  59;  Nebraska  v.  louja,  148  U.  8. 
859,  86  L.  ed.  186 ;  Bees  v.  McDaniel,  tupra, 
and  cases  cited.  The  change  of  the  channel 
of  the  river  in  this  case  was  of  such  a  char> 
acter,  and  plaintiff  had  no  claim  to  the  re- 
licted  land  caused  thereby.  The  boundary 
of  his  land  remained  at  the  water  line  of  the 
old  channel. 

The  claim  Is  now  made  that.  Inasmuch  as 
the  new  channel,  thus  formed  by  avulsion, 
is  at  once  subject  to  the  public  use,  the  re> 
licted  land  should  of  riffht  vest  in  the  ri- 
parian proprietors,  on  the  princii)le  upon 
which  the  right  to  the  accretion  is  some- 
times  placed, — ^that  ''as  every  proprietor 
whose  land  is  thus  bounded  is  subject  to  loss 
by  the  same  process  which  may  add  to  his 
territory,  and  as  he  is  without  remedy  for 
his  loss  in  this  way,  he  cannot  be  held  ac- 
countable for  gain.  ^  New  Orleant  v.  United 
States,  85  U.  8.  10  Pet.  662,  717,  9  L.  ed. 
578.  594 ;  Jefferis  v.  Bast  Omaha  Land  Co,  184 
U.  S.  189,  88  L.  ed.  876.  It  is  claimed  that 
such  a  rule  would  be  peculiarly  applicable 
and  just  if  applied  to  the  Missouri  river, 
which,  from  its  tortuous  course,  the  rapidity 
of  its  current,  and  the  character  of  Its  soil  is- 
so  subject  to  such  sudden  changes.  Such  & 
rule  could  not  be  Justly  applied  for  the  rea- 
son that  in  most  cases  the  one  who  loses  his- 
land  by  the  avulsion  would  gain  nothing  by 
the  reliction,  and  the  one  who  would  gain 
by  the  reliction  would  lose  nothing  by  the 
avulsion.  Notwithstanding  the  character  of 
the  Missouri  river  and  that  of  the  soil  through 
which  It  flows,  it  is  held  that  the  principles 
applying  to  accretions  and  relictions  in  other 
streams  apply  also  to  it.  Jefferis  v.  East 
Omaha  Land  th,  and  Nebraska  v.  Iowa,  supra. 
The  general  rule  seems  to  be  the  only  one 
the  courts  can  justly  apply.  In  view  of  the 
more  rapid  formations  oi  new  land  by  accre- 
tions and  relictions,  caused  by  the  pecularlty* 
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of  the  riTer  and  of  the  soil,  the  time  in  which 
the  formatioDR  are  made,  if  done  gradually, 
imperceptibly,  and  upon  the  bank,  should 
make  leas  difference  than  in  case  of  rivers 
less  subject  to  changes. 

Again,  it  is  insisted  that,  as  the  river  is 
navigable,  the  general,  government  alone  has 
the  rij^ht  to  the  soil  beneath  the  waters  in  the 
channel  ;  and,  as  the  United  States  construes 
its  grants  of  lands  bounded  therebv  as  relin- 
quishing its  title  to  the  center  of  the  stream, 
as  of  lands  on  rivers  that  are  not  navigable, 
such  grants  carry  the  title  of  the  grantee  to 
the  center  of  the  channel,  subject  onlv  to  the 
rights  of  the  public.     The  fact  that  the 
United  Btates  relinquished  its  title  to  the 
soil  beneath  the  water  does  not  necessarily 
imply  that  such  relinquishment  was  intended 
for  Uie  benefit  of  the  grantee  of  the  adjacent 
land.     The  extent  of  the  grant  depends  upon 
the  law  of  the  state  in  which  the  land  granted 
is  situate.    In  the  case  of  Hardin  v.  Jordan, 
$upra,  it  is  said  by  the  Supreme  Court  of  the 
United  States :    **  In  our  judgment,  the  grants 
of    the  government  for  lands  bounded  on 
streams  and  other  waters,  without  reservation 
or  restriction  of  terms  are  to  be  construed  as 
to  their  effect  according  to  the  law  of  the 
state  in  which  the  lands  lie."    It  is  true  in 
that  case  three  justices  dissented,  but  all 
agreed  upon  the  foregoing  proposition.    Mr. 
Jv^ice  Brewer,   who  wrote  the  dissenting 
opinion,  quoted  approvingly  from  the  opin- 
ion of  Mr.  Jiutiee  Blatchford  in  St.  Louis  v. 
Butz,  188  U.  8.  226,  84  L.  ed.  941,  as  follows: 
**The  question  as  to  whether  the  fee  of  the 
plaintiff,   as  a  riparian  proprietor  on  the 
Mississippi   river,   extends  to  the  middle 
thread  of  the  stream,  or  only  to  the  water's 
edge,  is  a  question  in  regard  to  a  rule  of 
property,  which  is  govern^  by  the  local  laws 
of  Illinois."    As  has  been  seen,  under  the 
decisions  of  this  court,  the  riparian  owner 
took  title  only  to  the  water's  edge,  and  the 
f^rant  of  the  United  States  carried  his  title 
no  farther.     In  the  case  of  Barney  v.  Keokuk, 
84  U.  8.  824,  24  L.  ed.  224,  it  is  said :    *<If 
the  states  choose  to  resign  to  the  riparian 
proprietor  rights  which  properly  belong  to 
them  in  their  sovereign  capacitv,  it  is  not 
for  others  to  raise  objection. "    This  declara- 
tion was  cited  with  approval  in  Packer  ▼. 
Bird,  and  8C,  Louis  y.   Butz,  supra.    It  is 
apparent  from  these  decisions  that,   when 
the  United  States  relinquished  its  rights  to 
the  soil  under  the  waters  of  the  Missouri 
river,  it  was  intended  that  the  states,  in  their 
sovereign  capacity,  should  succeed  to  all  Uie 
riirhts  so  relinquished.     We  are  not  aware  of 
any  legislation  in  this  state  disposing  of  the 
land  under  the  waters  of  its  navigable  rivers 
or  of  relicted  land  from  sudden  changes  in 
the  channel.      Whether  those  whose  lands 
have  been  taken  by  changes  of  the  bed  of  the 
Tiveis  should  be  compensated  from  the  re- 
licted lands  is  a  question  for  the  determina- 
tion of  the  legislative  department  of  the 
■tate.    We  can  onlv  say  now  that  the  owner- 
■hip  of  land  in  this  state  is  subject  to  such 
changes  as  may  be  wrought  by  the  natural 
action  of  the  waters  of  the  navigable  rivers 
upon  it. 

Plaintiff  claims  that  he  was  entitled  to  re- 
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cover  a  portion  of  the  land  sued  for  on  ac- 
count of  a  prior  possession,  though  neither 
party  showed  title  in  himself.  That  Question 
was  fairly  submitted,  under  the  following 
instruction :  **  (6)  If  the  plaintiff  or  his 
lessor  was  in  possession  of  any  portion  of  the 
land  in  controversy,  by  having  the  same 
fenced  as  a  pasture,  and  the  defendant  after- 
wards, while  the  same  was  so  fenced,  enteied 
upon  the  name  without  plaintiff's  consent, 
then  plaintiff  will  be  entitled  to  recover 
without  provinff  any  further  title  than  prior 
possession ;  and,  if  the  evidence  in  the  case 
identifies  with  such  degree  of  certainty  a^y 
lands  in  plaintiff's  petition  described  as  were 
in  the  possession  of  the  plaintiff  or  his  lessor, 
and  of  which  defendant  took  possession  with- 
out plaintiff's  consent,  the  plaintiff  would 
be  entitled  to  recover  so  much  of  the  land  ai 
his  evidence  shows  plaintiff  or  his  leaser  wai 
in  possession  of,  and  that  the  defendant  en- 
tered and  held  against  him."  The  case  was 
tried  substantially  according  to  the  views 
herein  expressed,  and  the  judgment  is  affirmed. 
All  concur,  except  Bra««»  J,,  who  dis- 
sents, and^BareUty^  J.,  who  expresses  no 
opinion. 

Bra«e»  J. ,  dissenting : 

1.  The  Missouri  river  is  the  boundary  be- 
tween the  states  of  Missouri  and  Nebraska. 
It  is  well  settled  ''that  where  a  stream  whicb 
is  a  boundary  from  any  cause  suddcnlT 
abandons  its  old,  and  seeks  a  new,  bed,  sack 
change  of  channel  works  no  change  of  tioand- 
ary ;  and  that  the  boundary  remains  as  it  was 
in  the  center  of  the  old  channel,  although 
no  water  may  be  flowing  therein."  Nsl^raMa 
V.  Iowa,  148  U.  8.  859,  86  L.  ed.  186.  The 
word  ** channel,"  as  applied  here  to  the  Mis- 
souri river,  means  the  bed  in  which  the  main 
stream  of  the  river  flowed,  rather  than  the 
deep  water  of  the  stream  as  followed  in  nav- 
igation. Black,  Law  Diet  p.  198 ;  Dunleith 
£  D.  Bridge  Co.  y.- Dubuque  thunty,  55  lowi^ 
558.  Beck,  J.,  in  delivering  the  opinion  ca 
the  court  in  the  case  cited,  says :  **  The  word 
is  used  in  its  primary  meaning,  above  Indi- 
cated, to  describe  the  course  and  place  of 
streams  that  have  ceased  to  flow,  and  desig- 
nate new  beds  of  rivers,  which  owe  their  ex- 
istence either  to  natural  or  artificial  causes. 
The  geographer  speaks  of  the  channels  of 
ancient  rivers  in  which  no  water  flows. 
Great  floods  or  the  industry  of  men  some- 
times change  the  course  of  streams  by  op>en- 
ing  new  channels.  When  the  word  is  thus 
used,  it  means  the  bed  of  the  river  from  bank 
to  bank. "  Some  of  his  subsequent  remarks 
in  regard  to  the  channel  of  the  Mississippi 
river,  of  which  he  was  treating,  apply  with 
more  force  to  the  Missouri.  After  noting 
that  the  main  river  is  always  readily  dis- 
tinguished, he  says:  *The  coarse  of  navi- 
gation follows  the  deepest  water.  This  is 
sometimes  on  one  side  of  the  river,  and  very 
near  the  shore,  and  sometimes  on  the  other. 
Sometimes  it  is  at  right  angles  with  the  car- 
rent,  and  not  unfrequently  the  navigator,  \m 
descending  the  river,  must  direct  his  vessel 
against  the  current,  in  order  to  keep  in  the 
deepest  water.  Changes  are  continually  oc- 
curring in  the  line  of  deep  water  followed 
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by  the  Tessels,  caused  by  the  sh  if  tine  natuie 
or  the  sand  bars  everywhere  founa  in  the 
river.  The  course  of  navigation  which  fol- 
lows what  boatmen  call  the  'channer  is  ex- 
tremely sinuous,  and  often  changing,  and  is 
unknown  except  to  experienced  navigators. 
On  the  other  hand,  the  bed  of  the  main  river, 
designated  by  the  word  'channel,'  used  in 
its  primary  sense,  is  the  great  body  of  water 
flowing  down  the  stream.  ...  It  cannot 
be  possible  that  congress  and  the  people  of 
the  state,  in  describing  its  boundary,  used 
the  word  'channel*  to  describe  the  slnuoua, 
obscure,  and  changing  line  of  navigation, 
rather  than  the  broad  and  distinctly  defined 
bed  of  the  main  river.  The  center  of  this 
river-bed  channel  may  be  readily  determined, 
while  the  center  of  the  navigable  channel 
often  could  not  be  known  with  certainty. 
The  first  is  a  fit  boundary  line  of  a  state ; 
the  second  cannot  be.**  It  seems  to  be  ac- 
cepted law  that,  when  a  river  suddenly 
changes  its  course  or  deserts  the  original 
channel,  **the  boundary  remaina  in  the  mid- 
dle of  the  deserted  bed."  Buttenuth  v.  8t. 
Louis  Bridge  Co.  128  111.  686 ;  8t,  Louis  v. 
BuU,  188  U.  S.  245,  84  L.  ed.  049.  And  in 
the  case  in  hand,  it  cannot  be  doubted  that 
the  boundary  line  between  the  two  states  at 
the  place  in  controversy  is  a  line  equidistant 
from  the  well-defined  shores  of  the  stream  at 
the  time  of  the  cut-off ;  and  as  all  the  land 
sued  for  is  north  of  that  line,  and  next  to  the 
Missouri  shore,  all  of  it  is  within  the  bound- 
aries and  Jurisdiction  of  the  state  of  Missouri. 
2.  The  next  inquiry  in  order  is,  What  land 
did  plaintiff's  grantors  acquire  from  the 
government  under  their  grant  of  the  frac- 
tional section  quarters,  bordering  on  the 
Missouri  shore  of  the  river?  These  subdi- 
visions on  the  side  next  to  the  river  all  have 
a  common  meandering  line  designating  the 
river  shore.  In  the  recent  case  of  Hardin  v. 
Jordan,  140  U.  8.  871,  86  L.  ed.  480,  Mr. 
Justice  Bradley,  in  delivering  the  opinion  of 
the  court,  says,  in  regard  to  such  lines :  **  It 
has  been  the  practice  of  the  government  from 
its  origin,  in  disposing  of  the  public  lands, 
to  measure  the  price  to  be  paid  for  them  by 
the  quantity  of  upland  granted,  no  charge 
being  made  for  lands  under  the  bed  of  the 
stream  or  otlier  body  of  water.  The  meander 
lines  run  alone  or  near  the  margin  of  such 
waters  are  run  for  the  purpose  of  ascertaining 
the  exact  quantity  of  the  upland  to  be  charged 
for,  and  not  for  the  purpose  of  limiting  the 
title  of  the  grantee  to  such  meander  lines. 
It  has  frequently  been  held  both  by  the  fed- 
eral and  state  courts  that  such  meander  lines 
are  intended  for  the  purpose  of  bounding  and 
abutting  the  lands  granted  upon  the  waters 
whose  margins  are  thus  meandered,  and  that 
the  waters  themselves  constitute  the  real 
boundary.  St.  Paul  dh  P.  R.  Go.  v.  Schur- 
meier,  74  U.  8.  7  Wall.  272.  19  L.  ed.  74; 
Jefferis  ▼.  East  Onuiha  Land  Co.  184  U.  8. 
178,  88  L.  ed.  872 :  MiddUton  v.  Pritehwrd, 
4  111.  610,  88  Am.  Dec.  112;  Canal  Trustees 
▼.  Hawn,  10  111.  648,  668 ;  novck  v.  Yates, 
63  111.  179;  FuU^  v.  Dauphin,  124  111.  642; 
Boorman  v.  Sunnuchs,  42  Wis.  233;  Pere 
Harguetie  Boom  Co.  v.  Adams,  44  Mich.  408  -, 
OluU  v.  Fisher,  66  Mich.  48;  Bidgway  y. 
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Ludlow,  68  Ind.  248 ;  Kraut  y.  Orauford,  18 
Iowa,  549,  87  Am.  Dec.  414;  Forsyth  y. 
BmaU,  7  Biss.  201 ;  U.  8.  Rev.  8tat.  S8  2896, 
2396.  ...  It  has/never  been  held  that 
the  lands  under  water  in  front  of  such  grants 
are  reserved  to  the  United  8tate8,  or  that  they 
can  be  afterwards  granted  out  to  other  per- 
sons to  the  injury  of  the  original  grantees. 
.  •  .  With  regard  to  grants  of  the  govern- 
ment for  lands  bordering  on  tide  water,  it 
has  been  distinctly  settled  that  they  only  ex- 
tend to  high- water  mark,  and  that  the  title 
to  the  shore  and  lands  under  water  in  front 
of  lands  so  granted  inures  to  the  state  with- 
in which  they  are  situated,  if  a  state  haa 
been  organized  and  established  there.  8uch 
title  to  the  shore  and  lands  under  water  is 
regarded  as  incidental  to  the  sovereignty  of 
the  state,  a  portion  of  the  royalties  belong- 
ing thereto,  and  held  in  trust  for  the  public 
purposes  of  navigation  and  fishery,  and  can- 
not be  retained  or  granted  out  to  individuals 
by  the  United  States.  Pollard  v.  Hagan,  44 
U.  8.  3  How.  212,  11  L.  ed.  665;  Qoodtitle 
V.  Kihbe,  60  U.  8.  9  How.  471,  18  L.  ed.  220 ; 
Weber  v.  ^ale  Harbor  Comrs.  86  U.  8.  18 
Wall.  67,  21  L.  ed.  798.  .  .  .  This  right 
of  the  states  to  regulate  and  control  the  shores 
of  tide  waters  and  the  land  under  them  is  the 
same  as  that  which  is  exercised  by  the  crown 
of  England.  In  this  country  the  same  rule 
has  been  extended  to  our  great  navigable 
lakes,  which  are  treated  as  inland  seas,  and 
also  in  the  some  of  the  states  to  navigable 
rivers,  as  the  Mississippi,  the  Missouri,  the 
Ohio,  and  in  Pennsylvania  to  all  the  perma- 
nent rivers  of  the  state ;  but  it  depends  on  the 
law  of  each  state  to  what  waters  and  to  what 
extent  this  prerogative  of  the  state  shall  be 
exercised.  In  the  case  of  Barney  v.  Keokuk^ 
94  U.  8.  824,  24  L.  ed.  224,  we  held  that 
it  is  for  the  several  states  themselves  to  de- 
termine this  question,  and,  if  they  choose  to 
resign  to  the  riparian  proprietor  rights  which 
properly  belong  to  them  in  their  sovereign 
capacity,  it  is  not  for  others  to  raise  objec- 
tions. .  .  .  The  same  view  was  taken  in 
Suite  a  recent  case  with  regard  to  titles  on 
le  Sacramento  river,  under  the  law  of  Cali- 
fornia. Paek^  V.  Bird,  187  U,  8.  661,  84 
L.  ed.  819.  On  the  east  side  of  the  Missis- 
sippi, in  the  states  of  Illinois  and  Missis- 
sippi, a  different  doctrine  prevails,  and  in 
those  states  it  is  held  that  the  title  of  the  ri- 
parian proprietor  extends  to  the  middle  of 
the  current  in  conformity  to  the  rule  of  the 
common  law ;  that  the  beds  of  all  streams 
above  the  fiow  of  the  tide,  whether  actually 
navigable  or  not,  belong  to  the  proprietors  of 
the  adjoining  lands.  Middleton  v.  Pritehard, 
supra;  Morgan  v.  Reading,  8  Smedes  &  M. 
866;  8t.  Louis  v.  RuU,  138  U.  8.  226,  84  L, 
ed.  941.  In  the  one  case,  that  of  Iowa,  the 
government  grant  was  held  to  extend  only 
to  high- water  mark ;  in  the  other  cases,  of 
Illinois  and  Mississippi,  it  was  held  to  ex- 
tend to  the  center  of  the  stream  ;  being  gov- 
erned in  both  cases  by  the  respective  laws  of 
the  states  affecting  grants  of  land  bordering 
on  the  river.  In  one  case  the  state,  by  its 
general  law,  does  not  allow  the  grant  to  in- 
ure to  the  individual  further  tnan  to  th« 
water's  edge,  reserviup-  to  itself  the  owner 
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Bhip  and  control  of  the  river  bed;  in  tlie 
other  cases  the  states  allow  the  full  common- 
law  effect  of  the  grant  to  inure  to  the  grantee, 
reservlDg  to  themselves  only  those  rights  of 
eminent  domain  over  the  waters  and  the  land 
covered  tliereby  which  are  inseparable  from 
sovereignty.  As  was  well  said  by  the  su- 
preme court  of  Illinois  in  Middletan  v.  PHUh- 
ard^  supra:  'Where  the  government  has  not 
reserved  any  right  or  interest  that  might  pass 
by  the  grant,  nor  done  any  act  showing  an 
intention  of  reservation,  such  as  platting  or 
surrey ing,  we  must  construe  its  erant  most 
favoTably  for  the  grantee,  and  tnat  it  in- 
tended all  that  might  pass  by  it.  What  will 
pass,  then,  by  a  grant  bounded  by  a  stream 
of  water?  At  the  common  law  this  depended 
upon  the  character  of  the  stream  or  water. 
If  it  were  a  navigable  stream  or  water,  the 
riparian  proprietor  extended  only  to  high- 
water  mark.  .  .  .  If  it  were  a  stream  not  navi- 
gable, the  rights  of  the  riparian  owner  extend- 
ed to  the  center  thread  of  the  current.  ...  At 
common  law  only  arms  of  the  sea  and  streams 
where  the  tide  ebbs  and  flows  are  deemed 
navigable.  .  .  .  Streams  above  tide  water,  al- 
though navigable  in  fact  at  all  times  or  in 
fresheta,  were  not  deemed  navigable  in  law. 
.  To  these  riparian  proprietors,  bounded 
on  or  by  the  river,  could  acquire  exclusive 
ownership  in  the  soil,  water,  and  fishery  to 
the  middle  thread  of  the  current,  .  •  .  subject, 
however;  to  the  public  easement  of  naviga- 
tion; .  .  .  and  this  latter,  Cfhaneeilar  Kent  says, 
bears  a  perfect  resemblance  to  public  high- 
ways. .  .  .  The  consequence  of  this  doctrine  is 
that  all  grants  bounded  on  a  river  not  navi- 
gable at  common  law  entitled  the  grantee  to 
all  islands  ly  in-between  the  mainland  and  the 
center  thread  of  the  current;  .  .  .  and  we  feel 
bound  so  to  construe  grants  by  the  govern- 
ment according  to  the  principles  of  the  com- 
mon law,  unless  the  government  has  done 
someact  to  qualify  or  exclude  the  right.  .  .  • 
The  United  States  have  not  repealed  the  com- 
mon law  as  to  their  interpretation  of  their  own 
grants,  nor  explained  what  interpretation  or 
limitation  should  be  given  to  or  imposed  upon 
the  terms  of  the  ordinary  conveyances  which 
they  use,  except  in  a  few  special  instances; .  .  . 
but  these  are  left  to  the  principles  of  law 
and  rules  adopted  by  each  local  government 
were  the  land  may  lie.  We  have  adopted 
the  common  law,  and  must  therefore  apply 
its  principles  to  the  interpretation  of  their 
grant.'  These  views  are  referred  to  with 
strong  approval  Chancellor  Kent  in  a  note  to 
the  thira  volume  of  his  Commentaries,  p. 
427,  6th  ed.,  (being  the  last  edition  under 
his  own  supervision.)''  No  words  of  ours 
could  add  to  the  force  or  lucidity  of  this 
ftntemcnt  of  the  law  on  this  Question,  ap- 
plicable  as  well  to  Missouri  as  Illinois ;  for 
we  also  have  adopted  the  common  law,  and 
must  apply  its  principles. 

As  was  said  by  the  supreme  court  of  Mich- 
igan in  the  recent  case  of  Bvtler  v.  Grand 
JiapidM  dtLB.Oo,,S5  Mich.  246 :  <* This  rule 
applies  to  giants  by  the  United  States  govern- 
ment, as  well  as  to  grants  by  individuals. 
The  leffal  maxim  mtist  here  be  borne  in  mind 
that  all  grants  must  be  construed  most  strong- 
ly against  the  grantora.  To  this  maxim  the 
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government  forms  no  exception.    Heservation 
cannot  be   implied.     When,    therefore,   the 

Cemment  has  surveyed  its  lands  along  the 
k  of  a  river,  and  has  sold  and  conveyed 
such  land  by  government  subdivisions,  its 
patent  conveys  the  title  to  all  islands  l^ing 
between  the  meander  line  and  the  middle 
thread  of  the  river,  unless  previous  to  such 
patent  it  has  surveyed  such  islands  as  gov- 
ernmental subdivisions,  or  expressly  reserves 
them  when  not  surveyed."  Webber  v.  Pere 
Marquette  Boom  Co,  62  Mich.  626;  Fletcher 
V.  Thunder  Bay  Riwr  Boom  Co.  61  Mich. 
277;  Granger  v.  Af>erj/,  64  Me.  292;  Jom$ 
V.  Soulard,  65  U.  8.  24  How.  41.  16  L.  ed. 
604;  Middleton  v.  Pritehard,  wpra;  Chando$ 
V.  Mack,  77  Wis.  573,  10  L.  R.  A.  207;  8t. 
Pa/al  db  P.  B.  Co.  v.  Schurmeier,  supra; 
Jefferis  v.  Bast  Omaha  Land  Co.  184  U.  S. 
178,  88  L.  ed.  872.  And  ''it  is  laid  down 
by  all  the  authorities  that,  if  an  island  or 
dry  land  forms  upon  that  part  of  the  bed  of 
the  river  which  is  owned  in  fee  by  the  ripa- 
rian proprietor,  the  same  is  the  property  of 
such  ri  pari  an  proprietor.  He  retains  the  titl  e 
to  the  land  previously  owned  by  him  with 
the  new  deposits  thereon. "  8t,  Louis  v.  Rutti, 
188  U.  8.  245,  84  L.  ed.  949.  These  recent 
authorities  render  unnecessary  a  review  of 
the  many  cases  in  which  this  question  has 
been  discussed,  and  clearly  and  satisfactorily 
answer  the  question  propounded  at  the  be- 
ginning of  this  paragraph, — that  the  plain- 
tiff*8  grantors  acquired,  from  the  ffovem- 
ment,  title  to  the  middle  of  the  thread  of  the 
Missouri  river  opposite  their  surveyed  ripa- 
rian lands,  which,  according  to  the  evidence, 
covers  all  the  land  sued  for, "and  which  plain- 
tiff ought  to  recover,  except  as  to  so  much 
thereof  as  the  defendant  may  haye  acquired 
title  by  adverse  possession.  The  rule  gov- 
erning such  adverse  possession  would,  of 
course,  be  the  same  as  to  the  surveyed  lands. 
8.  It  will  not  be  necessary  to  notice  the 
instructions  in  detail  or  at  length.  The  case 
was  evidently  tried  upon  the  tneory,  broadly 
stated  in  the  headnote  to  the  case  ot  Benson  v. 
Morrow,  61  Mo.  845,  "that,  under  the  acts 
of  congress  and  the  decisions  of  the  United 
States  *Bupreme  Court,  the  ancient  doctrine 
distinguishing  navigable  and  non-navigable 
rivers  by  their  position  above  or  below  tide 
water  is  done  awav  with ;  and  the  Missouri 
river  is  a  navigable  stream,  and  hence,  as  in 
other  cases  of  navigable  rivers,  the  proprietor 
of  lands  on  its  banks  owns  only  to  the  water's 
edge."  The  decision  in  this  case  was  ren- 
dered in  1875.  It  would  not  be  profitable 
now  to  determine  whether  or  not  the  deduc- 
tion there  drawn  was  warranted  by  the  ear- 
lier decisions  of  the  Supreme  Court  of  the 
United  States.  It  is  evident,  however,  from 
the  reading  of  the  case,  that  this  conclusion 
was  reached  in  deference  to  what  was  then 
supposed  by  the  court  to  be  the  doctrine  of 
the  United  States  Supreme  Court  upon  the 
subject, — a  docrine  which,  if  ever,  is  now 
no  longer  maintained  by  that  court,  as  is  ev- 
idenced by  the  most  recent  decisions  of  that 
tribunal  hereinbefore  cited.  With  this  idea 
eliminated,  it  is  impossible  to  see  now  upon 
what  principle  the  rights  of  riparian  pro- 
prietors upon  the  shores  of  the  Missouri  can 


SIO 


iLLINOn  SUPBBXB  COUBT, 


Oct., 


be  governed  other  than  upon  the  doctrine  of 
the  common  law,  applicable  to  all  freah- 
water  streams,  made  the  law  of  this  state  by 
statute,  and  by  which  such  proprietor  owns 
to  the  middle  of  the  thread  of  the  stream, 
subject  to  the  right  of  public  navigation  se- 
cured by  acts  of  congress.  This  wholesome 
doctrine,  so  ably  maintained  by  the  Supreme 
Court  of  Illinois  in  Middleton  y.  Pritchard, 
mipra,  which  commended  itself  so  strong Iv 
to  the  mind  of  Chancellor  Kent,  and  which 
has  now  received  the  sanction  of  the  Supreme 
Court  of  the  United  States  in  Hardin  v.  Jor- 
dan^ mpra,  ought  to  become  the  settled  law 


of  this  state,  as  tendlnir  to  the  repose  of  the 
titles  of  its  citizens  to  lands  bordering  on  its 
streams,  and  to  a  definite  and  easily  ascer- 
tained location  of  their  boundaries.  The 
Missouri  river  is  important  to  the  state  only 
as  a  public  highway,  and,  so  long  as  the  law 
is  maintained  that  makes  it  such,  no  public 
riffht,  state  or  national,  will  be  impinged  in 
subjecting  its  bed  to  the  staple  and  well-un- 
derstood rule  of  the  common  law  defining  the 
boundaries  of  its  riparian  proprietors.  The 
judgment,  in  my  opinion,  oufht  to  be  re- 
versed, and  the  cause  remainded  for  a  new 
trial  in  accordance  with  these  views. 


ILLmOIS  SUPREME  COURT. 


Adelaide  M.  HARDING,  AppL, 

V, 

Qeorge  F.  HARDING. 

(144111.868.) 

1.  The  denlia  hy  the  hiulMuid  <»f  his 
wife's  aUe^atione  in  a  suit  for  separate 
malntenaooe  will  not  prevent  an  aliowaoce  ef 
temporary  alimony,  but  the  court  in  the  exercise 
of  its  discretion  may  make  such  allowanoe  if  the 
wife  shows  a  meritorious  cause  of  action  by  her 
pleadings  and  the  court  is  satisfied  that  she  is 
proceeding  in  good  faith. 

S.  Previoioii*!  alimony  in  addition  to 
salt  money  may  be  allowed  in  a  suit  for 
separate  maintenance  under  the  Illinois  statute 
which  authorises  an  allowance  in  such  oases  *Ho 
enable  the  wife  to  prosecute  her  suit  as  In  cases 
of  divorce.** 

8.  The  Iket  that  a  wife  hasi  property  in 
her  own  rig^ht  will  not  prevent  an  aU 
lowance  to  her  of  temporary  alimony 
In  a  suit  for  separate  maintenance,  but  if  her  in- 
eome  is  insufBcient  and  that  of  her  husband  am- 
ple she  may  be  allowed  from  his  income  such  a 
sum  as  will,  when  added  to  her  own,  enable  her 
to  live  comfortably  pending  the  litigation  in  the 
station  in  life  to  which  he  has  accustomed  her. 

4«  AAM,  allewanee  to  a  wiDs  for  the  sup- 
port of  minor  eiiildren  pending  a  rait 
ftir  separate  maintenaaee  cannot  be  al- 
lowed where  no  order  ii  made  as  to  their  custody 
and  the  father  wishes  to  keep  them  at  his  home 
where  he  is  ready  to  provide  for  them  suitably. 

(October  91, 1808.) 

APPEAL  hj  complainant  from  a  Judgment  of 
the  Appellate  Court,  First  District,  revers- 
ing an  order  of  the  Circuit  Court  for  Cook 
County  granting  temporary  alimony  and  suit 
money  in  an  action  for  separate  maintenance. 
Affirmed  in  pari,  reoerud  in  part, 

llie  facts  are  stated  in  the  opinion. 

Metari,  Btiles  A  Lewie  and  John  S. 
Cooper  for  appellant. 

Mr,  William  J.  Ammen,  for  appellee: 

L  Api)el1ee  failed  to  make  a  prima  fade 
showing  of  cause  for  separate  maintenance. 


NOTB.  -The  above  case  in  opinion  and  briefs  so 
fully  reviews  the  law  on  the  subject  of  an  allow- 
ance of  alimony  that  no  annotation  will  be  at- 
tempted. 
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and  her  petition  for  alimony,  etc.,  as  well  as 
her  motion  for  allowance  to  enable  her  to  de- 
fend appeal,  should  have  been  denied  on  this 
ground. 

A  charge  of  adultery  on  information  and  be- 
lief is  never  sufficient  to  Justify  an  award  of 
temporary  alimony. 

DHma  V.  Brown,  85  111.  App.  808;  8iegmund 
V.  Aieher,  87  III  App.  122. 

The  proper  verification  of  the  bill  is  a  matter 
of  importance  since  an  injunction  is  seldom  al- 
lowed upon  other  than  a  sworn  bilL 

2  High,  Inj.  g  1567. 

Nor  will  it  suffice  that  the  material  facts  con- 
stituting the  equity  on  which  the  injunction  is 
sought  are  verified  by  complainant  upon  in- 
formation and  belief,  but  they  should  be  posi- 
tively sworn  to. 

A  prima  facie  case  for  the  relief  sought  must 
be  made  out. 

Meihvin  v.  Methvin,  60  Am.  I>ec.  674,  note9; 
citing  Beghie  v.  BegHe,  7  N.  J.  Eq.  08. 

It  must  appear  that  the  suit  is  instituted  in 
ffood  faith,  and  that  it  is  not  commenced  merely 
for  the  purpose  of  obtaining  money  from  the 
husbana. 

Mfthtin  V.  Methvin,  tupra,  citing  Kirrigan 
V.  Kirrigan,  15  N.  J.  Eq.  146.  See  also  LOo- 
toieh  V.  LiUnoieh,  19  Ean.  451. 

Some  showing  of  merit  must  be  made  by  the 
plaintiff,  by  affidavit  or  otherwise,  if  the  alle- 
gations of  her  complaint  are  denied  by  the  an- 
swer supported  by  the  evidence  of  witnesses. 

Countz  V.  Oounta,  80  Ark.  78. 

In  an  application  for  alimony  pendenU  Ute, 
the  case  is  taken  most  strongly  i^ainst  the  pe- 
titioner, upon  whom  is  the  burden  of  proof, 
and  all  the  facts  upon  which  an  order  for  ali- 
mony is  founded  must  be  proved. 

WaUing  v.  WaUing,  16  N.  J.  Eq.  880;  Meth- 
pin  V.  Metktin;  60  Am.  Dec  677,  notet,  citing 
Monk  V.  Monk,  7  RobU  158;  Thompson  v. 
Thompson,  8  Head,  527;  BiuM  ▼.  BisaeU,  1 
Barb.  480. 

Injury  and  meritorious  cause  of  action  mu.Ht 
be  shown  before  alimony  pendente  lite  will  b<> 
granted  in  a  suit  for  such  a  divorce. 

Meihiein  v.  Meihvin,  60  Am.  Dec.  678,  noiee, 
citing  Worden  v.  Worden,  8  Edw.  Ch.  887, 6  L. 
ed.  (W9;  SoUmon  v.  Solomon,  28  How.  Pr.  218; 
Da/vie  v.  Dams,  75  N.  Y.  271;  Boubon  ▼.  Bon- 
bon, 8  Robt.  715;  Dougherty  v.  Dougherty,  8  N. 
J.  Eq.  540. 


See  also  37  L.  R.  A.  589;  45  L.  R.   A.  793. 


Id^d. 


HABonie  y.  Habdino. 
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Wlien  it  Is  apparent  that  there  is  no  proba- 
bflltT  that  Uie  wife  will  succeed  oltimatelY,  in 
obtaining  the  decree  of  separation  prayed  for 
alimony  petidenU  lite  will  be  withheld. 

MeOmn  y.  Methvin,  mtpra,  citing  Snyder  y. 
Singer,  8  Barb.  621;  Hou&rman  y.  ffoUerman, 
1  Barb.  64;  McDonaugh  y.  McDonough,  26  How. 
Pr.  193. 

Sither  the  wife's  statements  must  be  yerifled 
<Br  the  affidayits  of  third  persons  must  be  pro- 
daced. 

Stewart,  'Mar.  A  Diy.  g  868;  Wheeler  y. 
Wheder,  18  m.  App.  880;  Warden  y.  Warden, 
eupra;  Jcnu  y.  Jonee,  2  Barb.  Ch.  146,  5  L.  ed 
Wl;  Ga/rpenter  y.  Ocirpehier,  10  How.  Pr.  587; 
Jenkine  y.  Jenkine,  91  Dl.  167;  EcUerman  y. 
ZIMI^rman,  supra. 

n.  The  decrees,  made  by  the  circuit  court 
awarding  alimony,  solicitors  fees,  etc.,  were 
error,  by  reason  of  there  being  no  showing  that 
appellee  needed  the  same,  the  showing  being, 
on  the  contrary,  that  she  had  abundant  ayaila- 
Ue  resources  of  her  own. 

The  policy  of  the  law  is  and  must  alwajrs  be 
against  awarding  of  money  judgments  prior  to 
a  hearing  on  the  merits,  and  that  such  allow- 
ances are  neyer  made  except  on  the  ground  of 
necessity. 
Stewart,  Mar.  A  Diy.  S  872. 
When  the  wife  has  sufficient  separate  prop- 
erty, the  reason  for  gi?inff  her  alimony  or  suit 
money  does  not  exist,  and  she  is  not  entitled  to 
either. 

WesUrfidd  y.  Weeterfleld,  86  N.  J.  Eq.  195; 
Jeter  y.  Jeter,  86  Ala.  891;  KiUiam  y.  KiUiam, 
25  Ga.  186;  Goreff  y.  Corey,  81  Ind.  469. 

If  she  be  found  to  haye  sufficient  separate 
propert/1)r  means  of  her  own  to  provide  for 
her  separate  maintenance,  no  alimony,  tempo- 
rary or  permanent,  will  be  awarded  her. 

UAguilar  y.  jyAguilar,  1  Hagg.  Eccl.  Rep. 
778;  Belcher  y.  BeMier,  1  Curt.  Eccl.  Rep.  444, 
446:  Bremmer  y.  Bremmer,  8  Swab.  A  T.  249; 
P&teeU  y.  FbtoeU,  L.  R.  8  Prob.  &  Diy.  66,  66; 
Eaton  y.  Baton,  L.  R.  2  Prob.  &  Diy.  61; 
OeoTife  y.  Oeorge,  L.  R  1  Prob.  A  Diy.  654; 
Turner  y.  Turner,  44  Ala.  487;  Pinekard  y. 
Pinckard,  22  Qa.  81,  68  Am.  Dec.  481;  8tiU- 
man  y.  StUlman,  99  III.  196,  89  Am.  Rep.  21; 
Mone  y.  Morh^,  «5  Ind.  156;  Kenemer  y.  Kene- 
mer,  26  Ind.  880;  Logan  y.  Logan,  2  B.  Mon. 
142:  Qainee  y.  Gaines,  9  B.  Mon.  296:  Goleey. 
CUee,  2  Md.  Ch.  841;  Daiger  y.  Daiger,  Id. 
881;  Broton  y.  Brown,  22  Mich.  242;  Btevemv. 
Bteeene,  49  Mich.  504;  Porter  y.  PoHer,  41  Miss. 
116;  WUling  y.  WiUing,  16  N.  J.  Eq.  889; 
Wut&rfield  y.  Weeterfield,  supra;  CoUins  v.Got- 
Uns,  80  N.  Y.  1,  2  Paige,  9,  2  L.  ed.  791;  Max- 
wU  y.  MaxuM,  28  Hun,  566;  Hoffman  v.  Hoff- 
man, 7  Robt.  474;  MiUer  y.  Miller,  75  N.  C. 
70;  Goncerse  y.  Converse,  9  Rich.  Eq.  425; 
LUhey  y.  Ushey,  2Tenn.  Ch.  1;  Goad  y.  Goad, 
40  Wis.  893. 

Temporary  alimony  is  not  granted  unless  it 
appears  by  the  bill  or  petition  that  the  wife 
has  no  separate  property  of  her  own,  and  that 
the  husband  has  property. 

Boss  y.  Boss,  il  Mich.  185;  GolUns  y.  Got- 
Hns,  enpra;  dykes  y.  HalsUad,  1  Sandf.  486; 
WalUng  y  WfUling,  snpra;  MorreU  v.  MorreU, 
t  Barb.  480;  Wood  y.  Wood,  2  Paige,  116,  2  L. 
ed.  886;  Lavorenee  y.  Lawrence,  8  Paige,  271, 
8  L.  ed.  150;  Osgood  y.  Osgood,  2  Paige,  624,  2 
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L.  ed.  1057;  Pifrter  y.  Porter,  svpra;  Kenemer  y, 
Kenemer,  26  Ind.  880;  Hoffman  y.  Hoffman, 
supra. 

Courts  will  always  bear  in  mind  that  mer- 
cenary separations  and  scrambles  after  the 
husband's  money  are  to  be  discouraged. 

Stewart,  Mar.  <&  Diy.  §g  875,  889;  Browne, 
Diyorce  &  Alimony. 

It  must  appear  afflrmatlyely  that  the  wife  is 
destitute  of  means  to  carry  on  the  suit  and  sup- 
port herself  during  its  continuance. 

Maxu>eU  y.  MaxweU,  16  N.  Y.  Week.  Dig. 
208;  Oermond  y.  Oermond,  4  Paige,  648,  8  u 
593;  Sti'lman  y.  StiUman,  99  Dl.  196,89  Am. 
Rep.  21;  Westerfteld  y.  Westerfleld,supra;  Marker 
y.  Marker,  11  N.  J.  Eq.  256;  GoUins  supra. 

III.  It  might  well  be  claimed  that  alimony 
pendente  lite  cannot  be  allowed  at  all  in  a 
proceeding  for  separate  maintenance,  under 
the  Illinois  sUtute. 

Foss  y.  Pi>ss,  2  Dl.  App.  411;  Johnson  y« 
Johnson,  20  Dl.  App.  495. 

At  least  when  for  any  cause  the  alimony  de- 
creed becomes  unnecessary  for  the  support  of 
the  wife,  it  would  be  reasonable  and  proper 
for  the  court  to  absolye  the  husband  from  the 
burdens  imposed  by  the  decree. 

Fou  y.  Foss,  100  111.  576;  StiUman  y.  StiU- 
man, supra;  Jenkins  y.  Jenkins,  91  Dl  167; 
Trotter  v.  Trotter,  77  Dl.  510;  Newman  y. 
Neirman,  69  DL  167;  Burgess  y.  Bufgess,  25 
111.  App.  525;  Becker  y.  Becker,  15  111.  App. 
247;  Bowman  y.  Bowman,  24  III.  App.  165; 
Brinkley  y.  Brinkley,  50  N.  Y.  184;  Gmlattf 
y.  Umlauf,  22  111.  App.  580;  WocOey  v.  Wooley, 
24  111.  App.  481. 

The  husband  is  not  responsible  eyen  for  the 
necessaries  furnished  his  wife  when  residine 
apart  from  him,  if  she  left  him  without  good 
cause  and  without  his  consent. 

Boss  y.  Bess,  69  Dl.  569;  Evans  ▼.  Fisher, 
11  111.  569. 

Therefore  the  court  wiH  not  assume  that  the 
husband's  duty  of  supporting  his  wife  con- 
tinues, notwithsunding  her  leaying  him  the 
burden  being  on  the  wife,  from  the  first,  to 
show  that  the  separation  is  for  good  cause  and 
without  her  fault. 

Schouler,  Husb.  &  W.  g  119;  Spitler  y. 
SpitUr,  108  Dl.  120. 

IV.  The  award  for  support  of  children  was 
clearly  error.  No  allowance  for  this  purpose 
should  haye  been  made  until  the  hearing  and 
decision  of  the  postponed  question  of  custody. 
The  law  is  well  settled  that  the  father  has  the 
paramount  right  to  the  custody  of  minor  chil- 
dren, except  when  the  welfare  of  the  child  im- 
peratively requires  that  the  custody  be  taken 
from  him. 

Bamsey  y.  Bamsey,  6  L.  R.  A.  682. 121  Ind. 
215;  Schooler,  Dom.  Rel.  gg  245,  248;  ^iner  y. 
Miner,  11  Dl.  48;  People  y.  Turner,  55  Dl.  280; 
HewiU  V.  fjong,  76  111.  899;  Undaufy.  Umlauf, 
128  Dl.  878. 

If  the  wife  is  in  fault  or  holds  the  children 
without  fault  of  her  husband,  and  against  his 
wishes,  he  is  not  liable  even  for  necessaries 
obtained  by  the  wife  for  the  children. 

Stewart,  Mar.  &  Diy.  g  405,  citing  FiUer  y. 
PitUr,  88  Pa  50,  57;  Hancock  y.  Merrick,  10 
Cush.  41;  Beynolds  y.  Sweetser,  15  Gray,  78. 

y.  Temporary  alimony  is  withheld  u  the 
biU  would  be  held  bad  on  demurrer. 
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Browne.  Divorce  &  Alimony.  16;  JatuB  ▼. 
Jartis,  8  Edw.  Cb.  402,  6  L.  ed.  726;  Ferrier 
▼.  FerHer,  4  Edw.  Ch.  296.  6  L.  ed.  884; 
Cardwdl  v.  Cardtoell,  5  N.  Y.  Week.  Di^.  332. 

An  insufScient  allegation  though  with  an- 
other snfflciently  explicit  whereof  the  proof 
fails,  will  not  avail  at  the  trial. 

Goodwin  v.  Goodwin,  23  N.  J.  Eq.  210; 
Ca^ey  v.  Casey,  2  Barb.  59. 

A  mere  allegation  ot  adultery  in  the  bill 
will  not  suffice. 

Skoemakery,  Shoemaker,  20  Mich.  222;  Kane 
▼.  Kane,  3  Edw.  Ch.  889,  6  L.  ed.  699;  Wright 
V.  Wriffht,  6  Tex.  3;  Mills  v.  Mills.  18  N.  J. 
Eq.  444;  2  Bishop,  Mar.  &  Div.  ^  606;  Wood 
V.  Wood,  2  Paige,  108.  2  L.  ed.  883;  FlaveU 
V.  FlateU,  20  N.  J.  Eq.  211. 

Even  if  the  person  he  unknown,  there  must 
be  a  description  of  such  unknown  person,  if 
possible,  and  as  near  as  practicable,  the  times, 
places  and  circmmstances. 

Bird  V.  Bird,  Wright  (Ohio)  98. 

Where  the  petition  or  bill  is  clearly  demur- 
rable, the  wife  will  also  be  denied  costs  and 
counsel  fees. 

Browne,  Divorce  &  Alimony,  802-304. 

Where  a  wife  has  no  separate  estate  the 
court  allows  her  a  reasonable  sum  to  conduct 
her  suit. 

Browne,  Divorce  &  Alimony,  118,  citinjg 
Breinig  v.  Breinig.  26  Pa.  161;  SmitJi  v.  Smitn, 
88  N.  J.  Eq.  458. 

Where  a  bill  is  bad  on  its  face  such  alimony 
is  refused. 

Begbie  v.  Beghie,  7  N.  J.  Eq.  98. 

A  wife  in  suit  for  separate  maintenance, 
must  be  without  support. 

Conf>erse  v.  Converse,  9  Rich.  Eq.  585. 

Where  the  wife  has  no  separate  support,  she 
must  be  subsisted  and  her  necessary  costs  paid 
pending  proceedings  for  divorce. 

Graves  Y.  Cole,  19  Pa.  171. 

It  is  a  hardship  to  compel  a  husband  to  pay 
the  attorney's  fees  for  his  wife  and  support  her, 
thus  furnishing  her  with  material  to  make  war 
upon  him,  and  it  is  only  allowed  from  the  ne- 
cessities of  the  case. 

Wardlaw  v.  Wardlaw,  89  Ga.  55;  CampbeU 
T.  Camvpell.  78  Iowa.  482;  OoUins  v.  CoUins, 
71  N.  Y.  269;  York  v.  Tor*,  84  Iowa,  580; 
Lotett  V.  Lovett,  11  Ala.  769;  WhiUellv.  Whit- 
seU,  8  B.  Mon.  50;  CaU  v.  CaU,  65  Me.  407. 

Whether  alimony  shall  be  granted  is  a  mat- 
ter of  law;  how  much  shall  be  granted  is  a 
matter  of  judicial  discretion. 

WhitseU  V.  Whitsdl,  supra;  BiU  v.  HiU,  47 
Ga.  332;  Collins  v.  Collins,  svpra;  Waldronv. 
Waldron,  55  Pa.  231. 

The  rule  governing  the  allowance  of  tem- 
porary alimony  is  based  on  the  existence  of  the 
marriage  relation,  the  ability  of  the  husband, 
and  the  destitute  circumstances  of  the  wife. 

Daniels  v.  Daniels,  9  Colo.  150;  Sharon  v. 
Sharon,  75  Cal.  1\  McFarland  v.  McFarland, 
64  Miss.  449;  Seheffling  v.  Scheffling,  44  N.  J. 
Eq.  440;  Freeman  v.  Freeman,  68  Mich.  28; 
Freeman  v.  Freeman,  39  Minn.  870. 

Messrs,  Hiifl^h  Crea  and  William  J. 
Ammen,  for  the  appellee,  in  support  of  peti- 
tion for  rehearing: 

The  authorities  when  they  thus  speak  of 
prima  facie  showing  do  not  mean  merely  that 
the  bill  must  state  a  good  cause  of  action  on  its 
21  L.  R  A. 


face,  but  mean  just  what  they  say,  to  wit  r 
That  before  a  money  ord'.r  or  decree  for  tem- 
porary alimony,  etc.,  will  be  awarded  before 
a  hearing  on  tbe  merits,  there  must  be  ia 
every  case  prima  facie  proof  of  the  facts  alleged 
as  ground  of  the  action.  It  is  folly  to  talk  of 
the  allegations  of  tbe  bill  being  proof.  By 
proof  in  such  cases  is  meant  the  affidavit  or 
deposition,  or  oral  testimony  of  a  witness.  a» 
to  facts  within  his  knowledge,  or  some  kind 
of  documentary  or  othet  evidence. 

Cowan  V.  Cowan,  10  Colo.  546;  Danids  ▼. 
Daniels,  9  Colo.  150;  Wardm  v.  Warden,  8- 
Edw.  Ch.  887,  6  L.  ed.  699;  HoUerman  v.  ffol- 
lerman,  1  Barb.  64;  Bissell  v.  Bissell,  Id.  480; 
Jones  V.  Jones,  2  Barb.  Ch.  146,  5  L.  ed.  591;. 
Carpenter  v.  Carpenter,  19  How.  Pr.  539;. 
Kock  V.  Kock,  42  Barb.  616;  Vandegrift  v. 
Vandegrift,  80  N.  J.  Eq.  76. 

The  party  charged  with  a  matrimonial  of- 
fense must*be  presumed  innocent  until  proves 
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1  Rice,  Ev.  125. 

Per  Curiam: 

Appellant  filed  her  bill  in  the  circuit 
court  of  Cook  county  for  separate  mainte- 
nance, alleging  that  she  was  living  separate 
and  apart  from  her  husband,  appellee,  with- 
out fault  on  her  part.  The  bill,  amon^ 
other  things,  alleged  that  two  daughters, 
issue  of  the  marriage  between  appellant  and 
appellee,  and  aged,  respectively,  eleven  and 
fifteen  years,  were  living  with  appellant, 
and  supported  by  her,  and  praying  for  their 
custody.  Answer  was  filed,  admitting  the 
marriage,  and  putting  in  issue  other  material 
allegations  of  the  bill,  to  which  r^lication 
was  filed.  Issue  being  thus  formcci,  appel- 
lant filed  her  petition  for  temponiry  alimony, 
praying  that  there  be  allowed  her  out  of 
the  estate  of  appellee  a  suitable  sum  to  pay 
for  the  necessary  support  and  maintenance- 
of  herself  and  the  said  two  daughters  from 
the  time  of  the  separation  to  the  filing  of 
the  petition,  and  for  the  suitable  and  prop- 
er alimony,  pendente  lite,  for  the  support 
and  maintenance  of  herself  and  said  daugh- 
ters, and  an  allowance  for  solicitors'  iee» 
and  other  expenses  of  the  litigation.  On 
hearing  of  the  petition  for  temporary  ali- 
mony, the  court,  by  its  decree,  ordered  ap- 
pellee to  pay  appellant  $900  for  support  of 
herself  and  said  daughters  to  that  date,  and 
the  further  sum  of  |300  on  the  first  day  of 
each  and  every  month,  commencing  on  a  day 
named,  for  her  own  support  and  mainte- 
nance :  and  the  further  sum  of  $180  per  month, 
beginning  at  the  same  date,  for  the  support 
of  the  daughters  mentioned,  pending  the  liti- 

f:ation;  and  the  further  sum  of  $1,000  so- 
icitors'  fees,  and  $400  for  other  expenses  of 
her  suit.  No  order  was  made  in  respect  of 
the  custody  of  the  daughters ;  that  questioik 
being  expressly  reserved  to  the  final  hearing. 
On  appeal  to  the  appellate  court,  the  order 
of  the  circuit  court  was  reversed  in  toio,  and 
the  case  is  brought  to  this  court  by  the  ap- 
peal of  the  complainant. 

It  is  first  insisted  that  there  was  not  a  suf- 
ficient showing  on  this  preliminary  hearing 
that  appellant  was  living  separate  and  apart 
from  her  husband,    without  her  fault,    to 


1698w 


Hardhig  t.  Habding. 


818 


warrant  the  entry  of  the  order  of  the  court. 
Bection  1  of  the  statute,  entitled  **  Separate 
Maintenance, "  provides  **  that  married  women 
who,  without  uieir  fault,  now  live,  or  here* 
after  may  live,  separate  and  apart  from  their 
husbands,  may  have  their  remedy  in  equity 
in  their  own  names,  respectively,  a^^ainst 
their  husbands  for  a  reasonable  support  and 
maintenance,  while  they  so  live,  or  have  so 
lived,  separate  and  apart ;  and,  in  determin- 
ing the  amount  to  be  allowed,  the  court  shall 
have  reference  to  the  condition  of  the  parties 
in  life  and  the  circumstances  of  the  respect- 
iTe  cases ;  and  the  court  may  grant  allowance 
to  enable  the  wife  to  prosecute  her  suit,  as 
in  cases  of  divorce."  Kev.  Stat.  1801,  chap. 
68,  $  23.  It  is  not  questioned  that  the  al- 
legations of  appellee's  original  and  amended 
bills  are  sufficient,  if  proved,  to  entitle  her 
to  relief.  The  answer  denied  these  allega- 
tions, thus  forming  issues  in  the  trial  lor 
which  counsel  must  be  retained,  evidence 
taken,  and  other  expenses  necessarily  be  in- 
caned  ;  and,  pending  the  trial,  the  complain- 
ant must  live,  and,  if  entitled  to  the  relief, 
will  ultimately  be  entitled  to  such  an 
amount,  by  way  of  separate  maintenance,  as 
would  have  supported  her  in  the  station  in 
life  to  which  she  was  entitled  to  be  supported 
as  appellee's  wife.  It  is  no  objection  to  the 
allowance  being  made,  that  the  husband  de- 
nies what  the  wife  alleges.  To  ascertain  the 
truth,  in  respect  of  the  issues  made  by  the 
bill  and  answer,  is  the  purpose  of  the  trial, 
and,  to  enable  the  wife  to  properly  present 
her  cause,  the  purpose  of  the  allowance.  To 
hold  that  the  mere  denial  bv  the  defendant 
of  the  matters  alleged  would  put  the  com- 
plainant upon  proof  would  \>e  subversive  of 
the  whole  theory  upon  which  the  allowance 
of  temporary  alimony  is  based.  McOee  v. 
McOee,  10  Ga.  477;  Wihon  v.  WiUon,  19  N. 
C.  877;  Daiger  v.  Daiger,  2  Md.  Ch.  885; 
Wright  V.  Wright,  1  Edw.  Ch.  62,  6  L.  ed. 
60;  P&rter  v.  P<yrter,  41  Miss.  116;  Litawieh 
▼.  Liiomch,  19  Kan.  451 ;  JSeoggiru  v.  JSeoggins, 
80  N.  C.  318. 

The  court  may,  if  it  deems  it  necessarv, 
enter  into  a  sufficient  examination  of  the 
case,  to  determine  the  good  faith  of  the  com- 
plainant in  exhibiting  her  bill,  which  will 
ordinarily  be  confined  to  an  inspection  of  the 
pleadings,  of  which  the  court  may  require 
▼erification;  and  the  court  will,  in  the  ex- 
ercise of  its  Judicial  discretion,  make  or 
withhold  the  allowance,  and  it  shall  appear 
that  the  wife  has  or  has  not  shown  by  her 
pleadings  a  meritorious  cause  of  action  or 
defense,  and  it  or  is  not  proceeding  in  good 
faith.  Bishop,  Mar.  &  Div.  884,  406,  428; 
Stewart,  Mar.  &  Div.  §8  888-886 ;  Browne, 
BiTorce  &  Alimony,  Am.  ed.  244 :  Poynter, 
Mar.  &  Div.  247.  in  Newman  v.  Netoman,  69 
111.  167,  we  said :  ''In  a  divorce  suit,  while 
the  matters  in  controversy  are  being  liti- 
gated, the  wife  will  be  presumed  to  oe  en- 
titled to  support  until  it  is  shown,  by  the 
result  of  the  trial,  that  her  claim  is  forfeited. 
Jenkins  v.  J&tMns,  91  111.  167 ;  Fhw  v.  Fbsi, 
100  111.  576.  The  rule  grows  out  of  the  duty 
of  the  husband  to  maintain  and  support  his 
vife,  and  protect  her  from  oppression  and 
wroDff. 
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It  is,  however,  insisted,  in  effect,  that  in 
proceedings  in  equity,  under  the  statute,  the 
court  is  not  justified  or  authorized  in  award- 
ing provisional  alimony ;  that,  the  statute  au- 
thorizing an  allowance  **  to  enable  the  wife  to 
prosecute  her  suit,*  the  award  must  be  con- 
fined to  the  actual  expenses  of  the  litigation, 
or  what  is  sometimes  called  ''suit  money. '^ 
We  are  not  disposed  to  give  this  remedial 
statute  so  narrow  and  restricted  a  construc- 
tion. By  the  common  law,  the  duty  rested 
upon  the  husband  to  provide  for  his  wife  a 
reasonable  support ;  but  the  wife  was  with- 
out remedy  by  the  common  law  to  enforce 
her  right,  or  to  compel  observance  by  the 
husband  of  that  duty.  The  statute,  recocmiz- 
ing  the  obligation  of  the  husband  and  the 
defect  in  the  common  law,  eives  to  the  wife 
a  remedy  in  her  own  name,  in  equity,  when- 
ever she  is  livinff  apart  from  her  husband 
without  fault  on  ner  part.  The  remedy  is 
fflven  in  equity,  and,  when  the  aid  of  that 
Jurisdiction  is  properly  invoked,  it  neces- 
sarily calls  into  activity  all  of  the  ordinary 
powers  of  the  court  necessary  to  render  the 
remedy  efficacious  and  complete.  Upon  bills 
for  separate  maintenance,  as  in  divorce  cases, 
the  court  is  required  to  deal  with  the  rights 
and  duties  of  the  parties,  growing  out  of 
their  marital  relation,  and,  in  the  Jurisdic- 
tion to  determine  the  causes,  there  necessarilv 
exists  the  power  to  compel  the  doing  of  such 
acts  bv  the  parties  as  are  necessary  to  effect- 
uate the  purpose  for  which  the  Jurisdiction 
is  conferred.  Thus,  in  speaking  of  the  power 
to  grant  provisional  alimonjp^  independently 
of  statute  authorizing  it.  Bishop  savs:  ''It 
springs  necessarily  from  the  legal  relation  of 
the  parties,  and  the  condition  of  facts,  ap- 
pearing of  record,  before  the  court  to  which 
the  application  is  made.**  By  reference  to 
the  authorities  cited,  it  will  be  found  that" 
the  uniform  practice  of  the  ecclesiastical 
courts  of  England,  when  divorces  a  merua  et 
thoro  only  were  granted,  was  to  allow  pro- 
visional alimony  and  suit  money  upon  proper 
application.  This  statute  is  to  be  liberal Ij 
construed  to  advance  the  remedy.  Tiiere  is 
the  same  reason  why  the  wife,  who  is  com- 
pelled to  live  apart  from  her  husband  with- 
out fault,  should  receive  that  reasonable  sup- 
port that  he  is  bound  by  law  to  provide  her 
pending  the  determination  of  her  suit,  as 
that  which  exists  when  she  is  complainant  in 
a  divorce  proceeding.  To  refuse  to  allow  her 
a  reasonable  support  pendente  lite  would  in 
many  cases  be  to  deny  her  the  right  to  prose- 
cute her  suit  altogether.  The  legislature  has 
intended  to  place  bills  of  this  character  upon 
the  same  footing,  in  the  respect  being  con- 
sidered, as  proceedings  for  divorce ;  and  we 
are  of  opinion  that  the  court  is  warranted,  in 
proper  cases,  in  ^(ranting  such  allowance  to 
the  wife  as  is  usual  and  proper  in  divorce 
proceedings ;  and  such  has,  as  we  understand, 
been  the  uniform  practice  in  this  state  since 
the  passage  of  the  statute  referred  to. 

It  appears  that  appel  lee  is  a  man  of  great 
wealth, — a  millionaire,  at  least.  His  gross 
annual  income  is  placed  as  high  as  $120.000 ; 
his  net  income  from  $15,000  to  $80,000. 
The  former  and  smaller  figure  is  the  sum 
probably  placed  by  appellee,  but  in  the  ac- 
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oouDt  rendered  of  expenditures,  there  are 
many  items  for  betterments  placed  upon  his 
property,  and  include  the  purchase  of  some 
tana,  finishing  of  houses  and  the  like,  which. 
If  we  understand  correctly,  means  simply  a 
devotion  of  so  much  of  his  income  to  prin- 
cipal of  the  estate.  An  analysis  of  the  testi- 
mony, excluding  items  that  may  be  regarded 
as  investments,  will  show  an  income  largely 
in  excess  of  $30,000  per  annum  net.  On  the 
other  hand,  it  appears  that  appellant  is  the 
owner  of  a  considerable  amount  of  prop- 
erty, consisting  mainly  of  notes,  bonds,  and 
stocks.  The  income  derived  from  this  prop- 
erty by  appellant,  and  unclaimed  by  ap- 
pellee, amounts,  as  appears,  to  $958.40  per 
annum.  The  parties  had  seven  children, 
ranging  from  thirty-one  years  down  to  eleven 
vears  at  the  time  the  bifl  was  filed,  and  all 
but  the  three  younger  having  reached  their 
majority. 

'  The  principal  question  discussed  by  coun- 
sel is  in^ether,  under  these  circumstances,  the 
'  wife  havine  property  in  her  own  right,  the 
\  court  could,  or,  if  it  could,  it  ought,  in  the 
/  exercise  of  sound  discretion,  to  make  the  wife 
'  an  allowance  out  of  the  husband's  estate 
pendente  Ute.  Whether  an  allowance  shall  be 
made  or  not,  in  the  nature  of  temporary  ali- 
mony, rests  in  the  Judicial  discretion  of  the 
court,  to  be  exercised  in  view  of  the  condi- 
tions and  circumstances  of  each  case,  and  an 
abuse  of  the  discretion  is  necessarily  subject 
to  review  Unless,  however,  there  is  clearly 
an  abuse  of  the  discretion,  tne  decree  will 
not  ordinarily  be  disturbed  on  appeal.  An» 
drews  v.  A7idrew»,  69  111.  609 ;  Beatar  v.  Beuor, 
83  111  442 ;  Hose  v.  Bote,  68  Mich.  585 ;  J^r- 
hawk  V.  Sparhawk.  120  Mass.  890 ;  Patoell  v. 
FoweU,  58  Ind.  518.  The  amount  of  the  al- 
lowance will  ordinarily,  when  the  husband 
has  any  considerable  estate,  be  less  than  what 
would  be  allowed  as  permanent  alimony  in 
divorce  proceedings,  and  less-  than  tiie  per- 
manent maintenance  allowed  in  suits  like 
"^  the  one  at  bar ;  but  the  amount  is  usually 
arrived  at  in  the  same  manner  as  in  awarding 
permanent  alimony  or  maintenance, — that  is, 
by  considering  tha  joint  income  of  the  hjus- 
band  and  wife,  the  husband*8  income,  tilie 
estate  of  the  wife,  as  well  as  the  ages  and 
oondition  in  life  of  the  parties,  their  ability 
to  care  for  themselves,  whether  they  are  sub- 
jected to  the  support  and  education  of  minor 
children,  and,  indeed,  all  the  circumstances 
shown,  affecting  the  propriety  of  the  al- 
lowance, will  be  considered.  PUuter  v. 
PUuter,  67  111.  98;  OaU  v.  Call,  66  Me.  407; 
Bergen  v.  Beroen,  22  111.  187 ;  and  cases  mpra. 
Mr.  Bishop,  in  treating  of  the  considerations 
which  blend  with  the  faculties  of  the  hus- 
band, in  deterflgjning  the  amount  of  alimony 
to  be  allowed,  Bavs,  (sees.  456,  456:)  "An- 
other important  thing  is  the  income  of  the 
jwife  arising  fr6m  her  separate  estate,  if  such 
pshe  has.  And  the  method  of  computation  is 
I  to  add  the  wife's  annual  income  to  her  hus- 
'  band's ;  consider  what,  under  all  the  circ^um- 
f  stances,  should  be  allowed  her  out  of  the 
'  agmgate,  then  from  the  sum  so  determined, 
deduct  her  separate  income,  and  the  remain- 
der will  be  the  annual  allowance  to  be  ^iven 
her.**  And,  further,  (sec.  460,)  the  same 
21L.R.A. 


author  sa^:  ''The  ordinary  rule  of  tem- 
porary  alimony  is  to  allow  the  wife  aboat 
one  fifth  of  the  joint  income,  deducting,  of 
course,  the  income  from  the  wife's  separata 
estate  in  the  way  already  explained.  This 
is  regarded  as  a  fair  medium,  though  the 
porportion  will  vary,  as  we  have  seen,  ac- 
cording to  circumstances."  See,  to  same 
effect,  Stewart,  Mar.  &  g  Div.  388 :  Browne, 
Divorced  Alimony,  4th  ed.  175.  In  a  large 
number  of  reported  cases  falling  under  our 
observation  the  rule  above  laid  down  has  been 
recognized  and  substantially  followed.  See 
cases  cited  in  Aol  A  Bng.  Encyclop.  Law, 
Alimony,  447. 

However,  the  amount  allowed  by  the  courts 
is  by  no  means  uniformly  in  the  proportion 
indicated  by  the  text- writers.  It  will  be 
found  that  it  varies  from  a  sum  sufficient  to" 
meet  the  actual  wants  and  necessities  of  the 
wife,  in  some  cases,  to  a  third,  or  even  a  half, 
of  the  income  of  the  husband.  Oermond  v. 
Qermond,  4  Paige,  648,  8  L.  ed.  598 ;  Dentan 
V.  Denton,  1  Johns.  Oh.  864,  1  L.  ed.  178 ; 
Fmreet  v.  Forrest,  8  Bosw.  672 ;  Wright  v. 
Wright,  supra;  WiUiatM  y.  Williams,  4 
Desauss.  £q.  188 ;  Amos  v.  AmM,  4  N.  J.  £a. 
171 ;  McOee  v.  McQee,  supra;  Collins  v.  Ool- 
tins,  29  Ga.  619 ;  Williams  v.  WiUiams,  29 
Wis.  517. 

The  15th  section  of  the  Divorce  Act,  (chap. 
40,)  among  other  things  provides  that,  ''in 
every  suit  for  divorce," the  wife,  when  it  is 
just  and  equitable,  shall  be  entitled  to  ali- 
mony during  the  pendency  of  the  suit.* 
Wlien  it  is  just  and  equitable  will  necessarily 
depend  upon  the  conditions  and  circum- 
stances of  the  particular  case,  when  con- 
sidered in  the  light  of,  and  the  questions 
arising  determine  according  to  the  estab- 
lished rules  of,  chancery  practice  in  like 
cases.  In  other  words,  ''when  it  is  just  and 
equitable"  that  the  wife  be  allowed  temporary 
alimony  will  be  judicially  determined,  ac- 
cording to  the  established  principles  of  the 
court.  Some  adjudged  cases  are  to  be  found 
going  to  the  extent  of  holding,  with  more  or 
less  directness,  that  no  allowance  will  be 
made  from  the  income  of  the  husband,  while 
tJie  wife  has  property  remaining  which  she 
may  subject  to  the  paymeilt  of  the  expenses 
of  the  litigation,  and  to  her  support.  They 
are,  however,  opposed  to  the  mat  weight  of 
authority,  and  cannot  he  considered  authority 
inthissUte.  ''Alimony,"  in  its  technical'" 
sense,  related  to  the  income,— a  sum  to  be 
paid  from  the  income  of  the  husband,  not  by 
exhaustion  of  the  corpus  of  his  estate.  And_ 
it  is  undoubtedlv  the  rule  that  when  there  ia 
no  income,  and  the  payment  of  the  allowance 
will  result  in  diminishing  the  estate  from 
which  the  income  is  derived,  it  will  not  or- 
dinarily be  permitted  to  extend  beyond  pro- 
viding for  the  actual  wants  and  necessities 
of  the  wife.  But,  if  the  husband  has  com- 
mitted breaches  of  his  marital  obligation 
entitling  her  to  a  divorce,  or  she  is  living 
separate  and  apart  from  him  through  his 
fault,  and  without  fault  herself,  which,  if 
the  prosecution  of  her  suit  be  in  good  faith, 
must,  on  these  applications,  be  assumed,  she 
is  entitled  to  be  maintained  and  supported  I 
consistently  with  her  station  in  life,  and  the  I 
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Ability  of  the  husband,  If  the  money  required 
tbereror  be  not  more  than  a  Just  ana  equitable 
proportion  of  the  joint  income  of  herself  and 
nusband. 

It  would  seem  equitable  and  just  that  the 
wife    who  is  prosecuting  her  suit  in  good 
faith,   should  be  placed  upon  an  equality 
with  the  husband ;  and  if  her  income  be  in- 
sufficient to  maintain  her,  and  to  carry  on 
the  litig^ation,  his  income  should  be  required 
lo  contribute,  before  she  should  be  required 
to  exhaust  her  estate.     We  do  not  deem  it 
necesaarj  to  enter  upon  a  discussion  of  the 
reasons  underlying  the  rule,   entitling  the 
wife  to  a  proportion  of  the  joint  incomes, 
whoi  necessary  for  her  support.    If  the  in- 
come of  the  wife  be  sufficient  to  suitably 
support  her,  there  will  ordinarily  exist  no 
veason  for  making  an  allowance  for  that  pur- 
pose.    But  if  the  income  of  the  wife  be  in- 
sufficient, and  that  of  the  husband  be  ample, 
equitable  considerations  and  the  weight  of 
.  authority  reauires,  as  we  think,  that  such  a 
1  sum  should  be  allowed  from  the  husband's 
,  income  as  will,  when  added  to  her  own,  en- 
.  able  the  wife  to  live  comfortably,   pending 
j  the  litigation,  in  the  station  in  life  to  which 
I  he  has  accustomed  her.     It  is  cleur  that  the 
income  of  appellant  was  insufficient  to  thus 
support  her,  and,  the  income  of  appellee  be- 
ing ample  to  properly  maintain  his  family 
in  the  station  in  life  in  which  he  had  kept 
them,  an  allowance  for  the  wife's  support 
was  properly  made.    The  court  allowed  $900 
for  support  of  appellant  from  the  separation 
to  the  filing  of  the  petition,  being  about  $200 
per  month.     We  do  not  understand,   if  any 
allowance  was  proper,  that  the  amount  here 
allowed  is  questioned.    We  purposely  refrain 
from  a  discussion  of  the  alleged  conditions, 
rendering  this  allowance  neoessarv  and  prop- 
er.   The  court,  as  seen,  in  addition  allowed 
appellant  $300  per  month,  to  be  paid  by  ap- 
TOllee  as  and  for  her  support  pendente  lite. 
When  this  sum  is  added  to  the  income  of  ap- 
pliant,  it  cannot  be  said  that  it  will  amount 
to  more  than  a  fair  and  reasonable  proportion 
of  the  joint  income  of  both.     It  is  probably 
less  than  one  sixteenth  of  the  husband's  in- 
come alone,  and  quite  certainly  less  than  one 
sixth  of  it.     Nor  can  we  say,  m  view  of  the 
station  of  these  people  in  life,  the  manner  in 
which  appellee  had  maintained  his  family, 
and  the  large  sums  annually  expended  to  sus- 
tain their  mnnaer  of  living,  that  the  amount 
is  unreasonuble  for  her  support  and  mainte- 
nance, or  that  there  was  an  abuse  of  the  dis- 
cretion in  respect  thereof  reposed  in  the  court. 
It  is  also  urfi;ed  that  the  court  erred  in  al- 
lowing for  solicitors'  fees  and  other  expenses 
of  litigation  any  sum  whatever.     What  has 
already  been  said  disposes  of  the  principal 
objection.     Appellee  will  be  able  to  make  a 
very  determined  and  expensive  contest.    In 
Older  th&t  his  wife  may  have  a  fair  oppor- 
tunity to  present  her  cause  it  is  necessary, 
not  only  that  she  be  suitably  maintained,  but 
•he  must  be  enabled  to  employ  counsel,  and 
niake  proper  preparation  for  trial.    In  mak- 
ioir  snch  allowances,  due  regard  should  al- 
ways he  had  to  the  character  of  the  litiga- 
tion, the  services  necessarily  to  be  performed, 
the  probable  expense  to  be  incurred,  and  all 
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other  circumstances  which  the  court  can  see 
may  tend  to  lessen  or  increase  the  probable 
expense  of  the  litigation.  It  cannot  be  said, 
we  think,  that  the  allowance  of  $1,000  at 
solicitors'  fees,  and  of  $400  for  other  expenses 
of  the  suit,  is  so  excessive,  in  view  of  the 
facts  disclosed,  as  to  warrant  the  interference 
of  an  appellate  iurisdiction,  upon  the  ground 
that  it  was  an  abuse  of  the  discretion  reposed 
in  the  circuit  court.  It  follows  that  we  are 
of  opinion  that  the  decree  of  the  circuit  courts 
in  so  far  as  it  relates  to  allowances  for  fees 
of  solicitors,  for  other  expenses  of  suit,  and 
for  the  maintenance  of  herself  pendente  lite, 
was  properlv  entered,  and  that  the  appellate  I  I  a' 
court  erred  In  reversing  the  same.  '    ^ 

We  are,  however,  of  opinion  that  the  circuit  i  .<^  y 
court  erred  in  making  the  allowance  for  the  I  ^^ 
support  of  said  minor  daughters.  The  father 
is  by  law  entitled  to  the  custody  of  his  minor 
children,  and  is  responsible  for  their  support 
and  maintenance.  That  a  court  of  equity, 
having  obtained  jurisdiction  of  the  parties, 
may,  when  dealing  with  this  marital  right, 
make  such  order  for  the  custody  and  main- 
tenance of  the  minor  children  as,  under  the 
circumstances  of  the  case,  may  appear  lust, 
and  in  the  interest  of  such  minor  children, 
may  be  conceded ;  but  the  father  cannot  be 
deprived  of  his  right  of  custody  and  right  to 
maintain  them  at  his  home,  if  he  have  one, 
except  by  the  order  or  decree  of  a  court  of 
competent  jurisdiction.  Here  no  such  order 
was  made,  and  by  the  decree  the  question  of 
the  custody  of  the  children  was  expressly 
reserved  until  the  hearing.  That  the  court 
might,  upon  a  hearing  had  upon  that  matter, 
have  made  an  order  committing  their  tem- 
porary custody  to  the  mother,  in  no  way 
aids  the  decree.  The  only  cause  alleged  in 
the  bill  why  the  children  mentioned  are  not 
residing  with  the  father  is  that  they  are  of 
tender  years,  and  require  a  mother's  care. 
There  is  no  charge  that  appellee  has  failed 
to  suitably  provide  for  them,  or  neglected 
or  mistreated  them.  It  appears  he  has  an 
elegant  and  comfortable  home,  presided  over 
by  an  elder  daughter,  and  a  houselLeeper  who 
was  the  nurse  o?  these  minors ;  that  appellee 
never  consented  to  their  leaving  his  home, 
and  has  frequently  requested  and  is  desirous 
for  their  return.  As  seen,  no  evidence  was 
heaid  upon  the  question  of  their  custody,  and 
no  order  made  in  respect  thereof.  Under  these 
circumstances,  appellee  should  not  be  re- 
quired to  furnish  money  to  keep  these  minor 
daughters  at  hotels,  or  elsewhere  than  at  his 
home.  If  appellant  desires  to  retain  the 
custody  of  these  daughters,  she  should  main- 
tain them,  until  she  can  procure  an  order  of 
the  court  committing  them  fq  her  custody. 
The  judsment  of  the  appellate  court  is  af- 
firmed, m  so  far  as  it  reverses  the  decree  of 
the  circuit  court,  making  aq  allowance  of 
$180  per  month  for  the  support  of  said  minor 
children,  and  in  all  else  is  reversed ;  and  the 
decree  of  the  circuit  court,  except  as  to  said 
allowance  of  $180  per  month,  is  affirmed  and 
the  cause  remanded. 

Affirmed  in  part,  reoereed  in  pari^  emd  re- 
manded. 

Rehearing  denied. 
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George  MUTCH,  Adinr..  etc.,  of   Thomas 

Mutch,  Deceased. 


Runiilii^  Ik  train  through  a  town  mX  a 
speed  in  ezceM  of  that  preeeribed  by 
ordinances  to  not  a  proximate  oause  of  the 
death  of  a  boy  who  Is  killed  In  attempting  to 
catoh  on  tiie  train  for  the  purpose  of  enjoying  a 
free  ride  through  the  town,  so  as  to  render  the 
oompany  liable  therefor. 

(December  1, 1808.) 

APPEAL  br  defendant  from  a  judgment  of 
tUe  Circuit  Court  for  Lee  County  in  favor 
of  plaiotifF  in  an  action  brought  to  recover 
damages  for  personsl  injuries  resulting  in  death 
and  alleged  to  have  been  caused  by  defendant's 
negligence.     Reversed, 

The  facts  sufflcienily  appear  in  the  opinion. 

Messrs.  Georg^e  P.  Harrison  and  R.  F. 
LljTon,  Jr.,  for  appellant: 

If  it  be  held  thai  the  district  of  Opelika  had 
the  power  to  legislate  relative  to  tne  rate  of 
speed,  and  that  Ordinance  121  was  in  force,  it 
did  not  spply  to  the  case  at  bar.  It  has  no 
reference  whatever  to  mischievous  boys  not  on 
the  track,  who,  unobserved,  attempt  to  climb 
a  ladder  on  the  side  of  a  car. 

NashviOe,  G,  dt  8t.  L.  R  Co.  ▼.  Hembree,  85 
Ala.  481. 

If  the  deceased  caused  the  injury  complained 
of,  the  plaintiff  could  not  recover. 


Shearm.  &  Redf.  Neg.  §40;  4  Am.  &  Eng. 
Sncyclop.  Law,  pp.  46,  47.  58;  Me  Mullen  v. 
Pennijflvania  R.  Co.  132  Pa.  107,  41  Am.  & 


Eng.  R.  R.  Cas.  505. 
>  Plaintiff  ought  not  to  be  allowed  to  recover 
for  an  injury  erowing  out  of  the  violation  of 
two  ordinance,  when  his  intestate  violated  one 
of  them  and  was  thus  equally  responsible  for 
the  result.  Where  both  parties  are  at  fault, 
neither  can  recover. 

Beach,  Contrib.  Neg.  §  16. 

No  vindictive  or  punitive  damages  can  be 
recovered  in  this  case.  Negligence  so  gross  as 
to  raise  the  presumption  of  a  conscious  indif- 
ference to  consequences,  or  that  the  negligence 


was  wanton,  reckless,  or  iDtentional,  is  neces- 
sary to  authorize  the  recovery  of  punitivo 
damages. 

Carrington  v.  LouiseiUe  &  N.B.  Oo.9S^  Ala. 
472;  St.  Louis,  L  M.  A  8.  R.  Co.  v.  BaU,  5S 
Ark.  7,  42  Am.  &  Eng.  R.  R.  Cas.  208;  Mil- 
waykee  d  8t.  P.  B.  Co.  v.  Arins,  01 U.  8. 489.  2a 
L.  ed.  874;  Columbus  AW,  R.  Co.  v.  Bridges, 
86  Ala.  448. 

The  general  affirmative  charge  in  favor  of 
the  defendant  should  have  been  given. 

Columbus  d  W.  R.  Co.  v.  Bradford,  86  Ala. 
574;  Pfeiffer  v.  Ringler,  12  Daly,  487;  Wrighi 
V.  Bau>son,  52  Iowa,  829,  85  Am.  Rep.  275. 

There  was  really  no  question  to  submit  to 
the  determination  of  the  jury,  without  seeming^ 
to  invite  them,  under  the  influence  of  sympathy 
for  the  plaintiff,  or  upon  conjecture  and  specu- 
lation, to  render  a  verdict  it  would  have  beea 
the  duty  of  the  court  to  set  aside. 

Central  R.  d  Bkg.  Co.  v.  Letcher,  69  Ala. 
108;  Memphis  db  C.  R.  Co.  v.  Copeland,  61  Ala, 
876;  Chicago,  R.  L  dt  P.  R.  Co.  v.  Bouston,  95- 
U.  8.  697.  24  L.  ed.  542. 

A  railroad  company  is  not  liable  for  injuries- 
inflicted  by  passing  trains  upon  trespassers; 
unless  the  injury  be  inflicted  wantonly,  reck- 
lessly, or  intentionally. 

Beach,  Contrib.  Neg.  §§  67-68;  Palrtter  v. 
Chicago  db  St.  L.  R.  Co.  Il2  Ind.  250.  81  Am. 
&  Eng.R  R.  Cas.  864;  Mulherrin  v.  BelauHire^ 
L.  db  W,  R.  Co.  81  Pa.  866. 

Nor  does  it  make  any  difference  that  the 
person  injured  may  happen  to  be  a  child  of 
tender  years;  for  the  railroad  cannot  reasonably 
be  expected  to  provide  against  the  contingency 
of  trespass  by  them,  any  more  than  against  tho 
contingency  of  trespass  by  adults. 

Philadelphia  dt  R.  B.  Oo.  v.  BummsU,  44  Pa. 
875.  84  Am.  Dec.  457;  Morrissey  v.  Etstern  R. 
Co.  126  Mass.  877,  80  Am.  Rep.  686;  Bulger  ▼. 
Albany  ii.  (^.  42  N.  T.  459;  Johnson  v.  Bosioi^ 
db  M.  R.  Go.  125  Mass.  75;  Walters  v.  Chicago, 
R.  L'AP.R  Co.  41  Iowa,  71;  Manly  v.  Wil- 
mington db  W.  B.  Co.  74  N.  C.  655. 
Messrs.  A«  4k  R.  B.  Barnes,  W.  J.. 
Samford,  and  J.  M*  Chilton  for  appellee. 

Stone^  Ch,  «/.,  delivered  the  opinion  of 
the  court: 
The  plaintiff,  George  Mutch,  was  a  resi- 


Nora.— The  question  of  prozi  mate  oause  has  been 
presented  in  numerous  cases  in  this  series.  As  to 
the  general  subject,  see  notes  to  Louisville,  N.  A. 
ft  C.  B.  Co.  V.  Lucas  (Ind.)  6  L.  B.  A.  198:  Read  v. 
Nichols  (N.  Y.)  7  L.  R.  A.  180;  Hunnewell  v.  Dux- 
bury  (Mass.)  18  L.  B.  A.  788;  Smithwick  v.  Hall  ft  IT. 
Go.  (Conn.)  12  L.  R.  A.  279. 

As  to  proximate  oause  of  loss  from  explosion,  see 
Heuer  v.  Northwestern  Nat.  Ins.  Co.  (111.)  19  L.  R. 
A.  604,  and  note;  and  for  the  similar  case  of  dama^ 
by  a  short  circuit  in  an  electrlo-llght  plant,  see 
Lynn  Gas  ft  B.  Go.  v.  Meriden  F.  Ins.  Co.  (Mass.)  20 
L.  B.  A.  207. 

For  defective  bridge  as  proximate  cause  of 
drowning,  see  Gtlmey  v.  State  (N.  Y.)  10  L.  B.  A. 

For  obstruction  of  highway  crossing  as  proxi- 
mate oause  of  frightening  team,  see  SelUck  v.  Lake 
Shore  ft  M.  S.  B.  Go.~  (Mich.)  IS  L.  R.  A.  154. 
21  li.  R.  A 


For  proximate  cause  of  injury  on  highway,  see 
Smith  V,  Kanawha  County  Ct  (W.  Va.)  8  L.  R.  A« 
82,  and  noU;  Bowes  v.  Boston  (Mass.)  16' L.  B.  A.  86%. 
and  noU;  Joliet  v.  Shufelt  (HL)  18  L.  B.  A.  750r 
Gbamberlain  v.  Oshkosh  (Wis.)  19  L.  B.  A.  51& 

Ab  to  the  doctrine  of  proximate  cause  applied  te 
the  combined  negligence  of  master  and  servant,  see 
Lutz  V.  Atlantic  ft  P.  B.  Go.  (N.  M.)  16  L.  B.  A.  819. 
and  note:  Pullman  Palaoe  Car  Co.  v.  Laack  ail.)  18> 
L.  B.  A  215. 

For  proximate  cause  of  Injury  to  stock  by  traia«. 
see  Meeker  v.  Northern  Pac.  B.  Co.  (Or.)  14  L.  R.  A. 
841,  and  note. 

For  other  illustrations  of  the  subject  in  this  serieSt. 
see  Vallo  v.  United  States  Exp.  Co.  (Pa.)  14  L.  B.  A. 
743;  andnnati,  H.  ft  D.  B.  Co.  v.  Kassen  (Ohio)  1» 
L.  B.  A.  674;  Chicago,  St.  P.  V.  ft  O.  B.  0>.  v.  BUioU 
(C.  a  App.  8th  a)  20  L.  B.  A  682. 
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^ent  of  Opelika.  His  son,  Jamos  Match, 
was  nine  and  one  half  years  old,  well  grown 
and  developed  for  his  age,  and,  in  intelli- 
gence and  brightness,  was  above  the  average 
of  boys  of  his  a^e.  He  went  at  large  with- 
out being  attended  by  a  nurse  or  protector, 
4ind  was  attending  school.  The  Western 
Railway  of  Alabama  runs  through  Opelika, 
■and  has  a  station  and  depot  in  that  city  or 
town.  There  was  an  ordinance  of  force  in 
Opelika  which  made  it  unlawful  to  run  a 
train  of  cars  within  the  corporate  limits  at 
«  higher  rate  of  speed  that  four  miles  an 
hoar,  and  imposing  a  penalty  for  it«  viola- 
tion. A  freght  train  of  the  railroad  was 
coming  into  Opelika  on  an  afternoon  in 
March,  1889.  It  had  box  cars,  and  attached 
to  the  side  of  one  of  them  was  a  ladder, 
placed  there  to  enable  brakemen  to  reach  the 
top  of  the  car.  The  little  boy,  James,  hav- 
ing placed  himself  at  the  side  of  the  track, 
Attempted  to  seize  the  1  udder  as  it  passed 
him,  that  he  mierht  climb  up  on  it,  and  thus 
«njoy  a  ride.  He  did  succeed  in  catching  a 
round  of  the  ladder,  but,  in  attempting  to 
lucend,  he  missed  his  footing,  fell  under  the 
train,  and  was  so  injured  and  crushed  that 
he  died  of  the  wounds.  Up  to  this  point 
there  is  no  conflict  or  uncertainty  in  the  tes- 
timony. The  present  suit  was  brought 
against  the  railroad,  and  plaintiff  seeks  to 
recover  damages  from  it  for  this  alleged 
negligent  killing  of  his  intestate.  The  neg- 
ligence charged  (and  there  is  no  other  pre- 
tended, or  attempted  to  be  shown)  is  that 
tiie  train  was  bein^  moved  at  a  greater  rate 
of  speed  than  four  miles  an  hour.  Some  of 
plaintiff's  witnesses  testified  that  it  was 
noving  at  the  rate  of  six  or  seven  miles  an 
lour.  On  the  other  hand,  defendant's  wit- 
lesses  placed  the  speed,  some  as  low  as  three, 
and  none  above  four,  miles  an  hour.  This 
was  not  the  first  time  intestate  had  attempted 
to  spring  on  moving  trains,  and  he  had  been 
more  than  once  cautioned  against  such  at- 
tempts. Assuming  that  the  speed  of  the 
train  was  in  excess  of  four  miles  an  hour, 
was  there  a  causal  connection  between  such 
breach  of  duty  on  the  part  of  the  railroad 
company  and  the  injury  done  to  plaintiff's 
intestate? 

Persons  who  perpetrate  torts  are,  as  a  rule, 
responsible,  and  only  responsible,  for  the 
proximate  consequences  of  the  wrongs  they 
<x)mmit.  In  other  words,  unless  the  tort  be 
the  proximate  cause  of  the  Injury  complained 
of,  there  is  no  leeal  accountability.  In  that 
able  and  valuable  work,  16  Am.  *&  Eng. 
Encyclop.  Law,  436,  is  this  langauge:  **A 
'proximate  cause'  mav  be  defined  as  that 
«ause  which  in  natural  and  continuous  se- 
quence, unbroken  by  any  eflScient,  interven- 
ing cause,  produced  the  result  complained 
of,  and  without  which  that  result  would  not 
have  occurred.  And  it  is  laid  down  in  many 
cases,  and  by  leading  text- writers,  that,  Mn 
order  to  warrant  a  finding  that  negligence, 
or  an  act  not  amounting  to  wanton  wrong, 
is  the  proximate  cause  of  an  injury,  it  must 
appear  that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  was  such  as  might 
or  ought  to  have  been  foreseen  in  the  light 
«l  L.  R  A. 


of  the  attending  circumstances. '  *  On  page 
481  of  the  same  volume  it  is  said :  "  To  con- 
stitute actionable  negligence,  there  must  be 
not  only  a  causal  connection  between  the 
noffligenoe  complained  of  and  the  injury 
suffered;  but  the  connection  must  be  by 
natural  and  unbroken  sequence,— without  in- 
tervening efllcient  causes;— so  that  but  for 
the  negligence  of  the  defendant  the  injury 
would  not  have  occurred ;  it  must  not  only 
be  a  cause,  but  it  must  be  the  proximate; 
that  is  the  direct  and  immediate  efficient, 
cause  of  the  in  jury.  **  That  philosophic  law 
writer  Dr.  Wharton,  (Law  of  Negligence, 
§  76,)  expresses  the  principle  as  fol lows :  **  If 
the  consequence  flows  from  any  particular 
negligence,  according  to  ordinar^^  natural  se- 
quence, without  the  intervention  of  any 
human  agency,  then  such  sequence,  whether 
foreseen  as  probable,  or  unforeseen,  is  im- 
putable to  the  negligence.**  Quoting  from 
Chief  Baron  Pollock  with  apparent  approval, 
he  (in  section  78)  says:  ''I  entertain  con- 
siderable doubt  whether  a  person  who  has 
been  guilty  of  negligence  is  responsible  for 
all  the  consequences  which  may  under  any 
circumstances  arise,  and  in  respect  of  mis- 
chief which  could  by  no  possibilitv  have 
been  foreseen,  and  which  no  reasonable  per- 
son would  have  anticipated.  I  am  inclined 
to  consider  the  rule  of  law  to  be  this :  That 
a  person  is  expected  to  anticipate  and  guard 
against  all  reasonable  consequences,  but  that 
he  is  not  by  the  law  of  England  expected  to 
anticipate  and  guard  against  that  which  no 
reasonable  man  would  expect  to  occur. "  In 
the  same  section  he  quotes  approvingly  the 
following  language  from  Lord  Campbell: 
^  If  the  wrong  and  the  legal  damage  are  not 
known  by  common  experience  to  be  usually 
in  sequence,  and  the  damage  does  not,  ac- 
cording to  the  ordinary  course  of  events,  fol- 
low from  the  wrong,  the  wrong  and  the 
damage  are  not  sufficiently  conjoined  or  con- 
catenated, as  cause  and  effect,  to  support  an 
action."  In  Shearman  &  Redfleld's  Law  of 
Negligence  (sec.  26)  the  principle  is  thus 
stated:  "The  proximate  cause  of  an  event 
must  be  understood  to  be  that  which,  in  a 
natural  and  continuous  sequence,  unbroken 
hj  any  new  cause,  produces  that  event,  and 
without  which  that  event  would  not  have 
occurred."  The  authorities  from  which  we 
have  quoted  are  everywhere  regarded  as 
standard.  What  they  assert  is  but  the  con- 
densation of  the  utterances  of  a  very  great 
number  of  the  highest  judicial  tribunals, 
wherever  the  principles  of  the  common  law 
prevail.  See  16  Am.  &  Ene.  Encyclop. 
Law.  428,  429 ;  Milwaukee  d:  St.  P.  it.  Co. 
V.  Kellogg,  94  U.  S.  469,  24  L.  ed.  256; 
Herring  v.  Skaggs,  62  Ala.  180,  34  Am.  Rep. 
4 ;  Dauglitery  v.  American  U.  Teleg.  Co.  75 
Ala.  168,  61  Am.  Rep. 435.  Lynch  v.  Nurdin, 
1  (^.  B.  N.  S.  29,  is  the  strongest  of  the  cases 
relied  on  in  support  of  the  present  action. 
The  injury  in  that  case  occurred  in  a  city. 
The  headnote  contains  a  summation  of  the 
facts  as  follows:  "Defendant  (a  cart  man) 
negligently  left  his  horse  and  cart  unattended 
in  the  street.  Plaintiff,  a  child  seven  years 
old,  got  upon  the  cart  in  play.  Another 
child   incautiously   led  the    horse  on,  and 
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Elaintiff  was  thereby  thrown  down,  and 
urt."  It  was  held  that  the  action  was 
maintainable  for  the  lecovery  of  damages, 
**aud  that  it  was  properly  left  to  the  jury 
whether  defendant's  conduct  was  negligent, 
and  the  negligence  caused  the  injury."  In 
delivering  his  opinion.  Lord  Denman  used 
the  following  language :  ''If  I  am  guilty  of 
negligence  in  leaving  anything  dangerous  In 
a  place  where  I  know  it  to  be  extremely 
probable  that  some  other  person  will  un- 
justifiably set  it  in  motion,  to  the  injury  of 
a  third,  and  if  that  injmry  should  be  so 
brought  about.  I  presume  that  the  sufferer 
might  have  redress  by  action  against  both  or 
either  of  the  two,  but  unquestionably  against 
the  first.  .  .  .  Can  the  plaintiff,  then, 
insistently  with  the  authorities,  maintain 
ms  action,  having  been  at  least  equally  in 
fault?  The  answer  is  that,  supposing  that 
fact  ascertained  by  the  Jury,  but  to  this  ex- 
tent: that  he  merely  indulged  the  natural 
instinct  of  a  child  in  amusinff  himself  with 
the  empty  cart  and  deserted  horse,  then  we 
think  that  the  defendant  cannot  be  permitted 
to  avail  himself  of  that  fact.  The  most 
blamable  carelessness  of  his  servant  having 
tempted  the  child,  he  ought  not  to  reproach 
the  child  with  yielding  to  that  temptation. " 
Reading  the  case  of  Lynch  v.  Nurdin  in  the 
light  shed  upon  it  b^  Lord  Denman 's  rea- 
soning, no  one  can  fail  to  note  the  marked 
difference  between  that  case  and  the  one  we 
have  in  hand.  The  argument  by  which  the 
learned  lord  chief  justice  supported  the  judg- 
ment he  announced  has  no  application  to  the 
present  one.  That  case  was  manifestly  de- 
cided on  the  well -recognized  principle  that 
if  one  leave  dangerous  machinery,  or  any 
other  thing  of  similar  nature,  unattended, 
and  in  an  exposed  place,  and  another  be  in- 
jured thereby,  an  action  on  the  case  may 
be  maintained  for  such  injury,  unless  plain- 
tiff was  guilty  of  contributory  negligence. 
Clark  V.  Ohambera,  L.  R.  8  Q.  B.  Div.  827 ; 
Kuw  T.  Troy,  104  N.  Y.  844,  68  Am.  Rep. 
608 ;  Stout  V.  Sioux  City  db  P.  R,  Co,  2  Dill. 
294 ;  Beach,  Contrib.  Nes^.  gg  140,  206.  In- 
fants of  tender  years,  and  wanting  in  discre- 
tion, are  not  amenable  to  the  disabling  effects 
of  contributory  negligence.  In  the  opinion 
of  the  court  in  the  case  of  Lynch  v.  Nurdin, 
the  causal  connection  between  the  negligence 
and  the  injury  was  so  direct  and  patent  that 
the  driver,  exercising  ordinary  care  and  pru- 
dence, should  have  anticipated  and  guarded 
against  it.  The  implication  from  Z<m2  Den- 
man's  language  is  very  strong  that  he  re- 
garded the  cartman's  conduct  as  grossly  neg- 
ligent. Contributory  negligence  is  no  defense 
to  injuries  which  result  from  gross  neg- 
1  i  gence.  But  the  princi  pie  declared  in  Lynch 
▼.  Nwrdin  was,  if  not  materially  shaken,  at 
least  shown  to  be  inapplicable  to  a  case  like 
the  present  one,  in  the  two  later  Enfirlish 
cases  of  Rughu  y.  Macfis,  2  Hurlst.  &  C.^744, 
and  MangcM  t.  Atterton,  L.  R.  1  Exch.  289. 
See  also  MeAlpin  ▼.  P&u>eU,  70  N.  Y.  126, 
96  Am.  Rep.  666 ;  WendeU  v.  New  York  Gent. 
ifc  A  Jl  J£  Cb.  91  N.  Y.  420;  8t.  Louii,  Y. 
d  T.  H.  R  Co.  y.  Bdl,  81  111.  76.  The  case 
of  Menenger  y.  Dennie,  187  Mass.  197,  is  a 
strong  authority  against  the  right  to  maintain 
91L.R.A. 


the  present  actiou.  Another  case  relied  od 
in  support  of  the  present  action  is  Waslting- 
ton  <t'  O.  It  Co,  V.  Qladmon,  82  U.  8.  15 
Wal  1 .  401,  21 L.  ed.  114.  That  case  is  wholly 
unlike  the  present  one,  and  rests  on  a  dif- 
ferent principle.  The  negligence  of  defend- 
ant's agent  was  manifest,  ana  the  injury  wa» 
the  natural  consequence  of  the  negligence. 
Had  the  driver  been  looking  ahesMcl,  as  he 
should  have  been,  he  would  have  seen  the 
child's  danger,  and  could  and  would  have 
stopped  his  car  before  his  horses  did  the  in- 
jury. The  causal  connection  in  that  case 
was  complete,  because  the  injury  resulted  00 
naturally  from  the  driver's  inattention  tiiat 
the  law  regards  it  as  the  probable  consequence 
of  his  negligence.  None  of  the  cases  cited 
support  the  contention  of  appellee. 

The  ordinance  of  Opelika,  restricting  the 
speed  of  trains  within  the  corporate  limlta 
to  four  miles  an  hour,  had  one  purpose, ^ne 
policy.  Opelika  is  a  town  probably  of  four 
or  more  thousand  inhabitants.  The  railroad 
antedated  the  town,  and  caused  its  location 
there.  It  runs  centrally  through  the  business 
portions  of  the  place.  In  such  conditions, 
men  pursuing  business  avocations,  as  well  aa 
idlers  and  curiosity  seekers,  will  congregate 
about  the  depot  and  track  of  the  railroad,  and 
will  be  constantly  crossing,  if  not  standing 
on,  the  track.  They  do  bou.  Knowing  this 
habit  of  men,  most  towns  located  on  railroads 
have  ordinances  requiring  trains  passing 
through  them  to  move  at  a  low  rate  of  speed. 
Why  ?  Not  because  they  apprehend  that  reck- 
less persons  will  attempt  to  board  the  train 
while  in  motion.  The  wildest  conjecture 
would  scarcely  take  in  an  adventure  so 
fraught  w i  th  peri  1 .  The  pol  icy  was  to  enable 
persons  who  might  be  standing  on  the  track, 
or  whose  business  pursuits  required  them  to 
cross  it,  to  get  off  the  track,  and  thus  escape 
the  danger  of  a  collision.  The  ordinance 
had  no  other  aim. 

We  hold  as  matter  of  law  that  there  was 
no  proof  whatever  in  this  case  tending  to 
show  a  causal  connection  between  the  neg- 
ligence charged  and  the  injury  suffered.  To 
illustrate  our  view :  Let  us  suppose  that  the 
negligence  charged  against  the  railroad  com* 
pany  had  been,  not  the  too  rapid  movement 
of  the  train,  but  some  imperfection,  decay, 
or  derangement  of  the  ascending  ladder  which 
caused  plaintiff's  intestate  to  fall  and  lose 
his  life.  Would  any  one  contend  the  rail- 
road company  would  be  liable  for  such  ac- 
cident? And  is  there  a  difference  in  prin- 
ciple between  the  case  supposed  and  the  one 
we  have  in  hand  ?  Charge  No.  21,  the  general 
charge  In  favor  of  defendant,  ought  to  have 
been  given.  The  great  English  commentator 
said,  *'  Law  is  the  perfection  of  human  rea- 
son. "  This,  in  a  sense,  is  true.  It  is  the 
expression  of  the  combined  wisdom  of  the 
legislative  body.  It  is  the  creature,  how- 
ever, of  human  thought,  and  nothing  human 
is  perfect.  Nor  is  it  true  that  legislative 
policy  is  unchanging.  Conditions  change, 
and  the  law  which  should  adapt  itself  to 
human  wants  must  change  with  them.  Still, 
while  the  law  stands  on  the  statute  book,  it 
should  be  obeyed  and  conformed  to  as  a  rule 
of  action.    If  we  cut  loose  from  its  restraints^ 
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we  expose  oarsel  ves  to  the  tempests  of  human 
passion  and  human  prejudice,  and,  like  a 
ship  at  flea  without  rudder  or  compass,  will 
surely  be  dashed  on  some  of  the  many  shoals 
which  are  found  all  along  the  yovage  of  life. 
Trial  by  Jury  is  a  bulwark  of  American, 
as  it  has  lonf  been  of  English,  freedom.  It 
wisely  diyides  the  responsibility  of  deter- 
minatiye  adjudication,  of  punitiye  adminis- 
tration, between  the  judee,  trained  in  the 
wisdom  and  intricacies  of  the  law,  and  13 
men  chosen  from  the  common  walks  of  non- 
professional life;  chosen  for  their  sound 
judgment  and  stem  impartiality.  The  one 
declares  the  rules  of  law  applicable  to  the 
issue  or  issues  formed,  in  the  light  of  the 
testimony  adduced;  the  other  weighs  the 
testimony,  determines  what  facts  it  proves, 
and,  molded  by  the  law  as  declared  by  the 
court,  renders  Its  yerdict.  In  the  Jury  box, 
and  under  the  oath  the  Jurors  haye  solemnly 
sworn  on  the  holy  eyangelists  of  Almighty 
Ood,  there  is  no  room  for  friendship,  par- 
tial ity,  or  prejudice :  no  permissible  discrim- 
ination between  friends  and  enemies,  between 


the  rich  and  the  poor,  between  corporations 
and  natural  persons.  The  ancients  painted 
the  Goddess  of  Justice  as  blindfolded,  and 
jurors  must  be  blind  to  the  personal  con- 
sequences of  the  yerdicts  they  render.  If  the 
testimony  oonyinces  their  ludgments  of  the 
existence  of  certain  facts,  they  must  be  blind 
to  the  consequences  which  result  from  those 
facts.  A  wish  that  it  were  otherwise  fur- 
nishes no  excuse  for  deciding  against  their 
convictions.  Justice  thus  administered  com- 
mands the  approbation  of  heaven  and  earth 
alike ;  and  a  verdict  thus  rendered  meets  all 
the  requirements  of  the  Juror's  oath,  in  the 
fullest  sense  of  the  wora,  ~a  true  expression 
of  the  oonvictions  fixed  on  the  minds  of  the 
jury  by  the  testimony. 

Independent  of  the  legal  question  oon- 
siderea  above,  and  which  we  have  declared 
to  be  determinative  of  this  case,  Uie  verdict 
of  the  lury  was  so  palpably  against  the  evi- 
dence that  a  new  trial  ought  to  ha?e  been 
granted  on  that  account. 

Beverted  and  remanded. 
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A  party  or  witneas  is  not  ozempt  ft*oin 
serrlee  of  procoas  in  a  state  through  whloh 
he  is  paadnsr  to  attend  court  in  a  dlflerent  Juris- 
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|N  demurrer  to  a  plea  in  abatement  of  an  ac- 
tion removed  to  the  United  States  Court 
from  the  Superior  Court  for  the  County  of 
Hampden  in  the  State  of  Massachusetts,  where 
defendant,  who  was  a  citizen  of  Vermont,  was 
served  with  process  while  journeying  to  Con- 
necticut to  attend  court    Plea  overruled. 

The  facts  are  stated  in  the  opinion. 

Meears,  WilUam  H.  Brooks  and  Henry 
A«  WymaA  for  plaintiff  in  support  of  the 
demurrer. 

Meeere.  Gilbert  A.  Davis  and  D.  E. 
Webster,  for  defendant,  contra: 

The  defendant,  at  the  time  of  the  service  of 
the  summons  upon  him  in  this  case,  was  trav- 
eling from  Vermont  to  Connecticut  solely  to 
attend  as  a  witness  in  a  cause,  and  was  exempt 
from  the  service  of  the  summons.  And  it  is 
the  duty  of  the  federal  court  to  protect  him  in 
this  exemption;  otherwise,  the  freedom  of  in- 
tercourse between  the  states  will  be  abridged, 
and  a  suitor  be  deprived  of  the  attendance  of 
his  witnesses,  and  the  ends  of  justice  thwarted. 

The  United  States  has  the  power,  under  the 


Constitution,  art  1,  g  8,  "to  .  •  .  regulate 
oommeroe  .  .  .  among  the  several  states. 

Orandall  v.  Nei>ada,  78  U.  8.  6  Wall.  85.  18 
L.  ed.  745;  The  Passenger  Caeea,  48  U.  S.  7 
How.  288,  12  L.  ed.  702;  Leiey  v.  Bardin,  185 
U.  S.  100,  84  L.  ed.  128;  Lyng  v.  Miehtgan, 
185  U.  S.  161,  84  L.  ed.  150;  Wilkerson  v. 
Bafirer,  140  U.  S.  545,  85  L.  ed.  572;  OnUcher 
v.  Kentucky,  141  U.  S.  47,  85  L.  ed.  649. 

The  service  of  the  summons  was  illegaL 

Bridges  y.  Sheldon,  7  Fed.  Rep.  48;  Lamed 
y.  Oriffln,  12  Fed.  Rep.  590. 

The  right  of  protection  while  attending  court 
has  been  brought  before  the  court  in  three 
ways,  by  motion,  habeas  corpus,  and  plea  in 
abatement. 

King  v.  Coit,  4  Day,  180;  Case  y.  Borabaeher, 
15  Mich.  587. 

In  BaWs  Case,  1  Tyler  (Vt)  274,  a  writ  of 
protection  was  issued. 

In  Re  Bealey,  58  Vt  694,  the  witness  was 
held  exempt  from  service  of  summons. 

The  privilege  of  a  witness  should  be  absolute. 

Plimpton  V.  Winelou),  9  Fed.  Rep.  865;  Bal- 
sey  v.  Stewart,  4  N.  J.  L.  866;  Dungan  v. 
Miller,  87  N.  J.  L.  182;  Pereon  v.  Qrier,  66 
N.  Y.  124;  Matthews  v.  TufU,  87  N.  Y.  568; 
Small  Y,  Montgomery,  28  Fed.  Rep.  707;  Wil- 
son Sewing  Maeh,  Oo.  y.  WHeon,  22  Fed.  Rep. 
808. 

The  appearance  of  the  defendant  in  this  ac- 
tion to  file  a  plea  in  abatement  is  not  waiver  of 
the  illegality  of  the  service  of  the  summons  or 
waiver  of  his  privilege. 

Harkness  v.  Byde,  98  U.  S.  476, 25  L.  ed.  287. 

Neither  does  the  removal  of  the  cause  to  the 
circuit  court  operate  as  a  waiver. 


NODL— The  above  dectaion  Is  apparently  of  flnt 
ImpraBlOD.  On  the  questioD  of  exemption  from 
pvoceas  while  attending  court  see  Wilson  v.  Dod- 
aldiOD  (Ind.)  8  L.  B.  A.  866,  and  noU:  Mulheam  v. 
21L.R.A. 


Press  Publishlofr  Co.  (N.  J.)  11  L.  R.  A.  101;  Parker 
V.  Maroo  (N.  Y.)  80  L.  R.  A.  4fi. 

Ab  to  effeot  upon  suit  of  discharge  from  aiTest» 
see  EUis  v.  De  Garmo  (B.  L)  10  L.  B.  A.  660. 
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Atehis&nT.  Morris,  11  Fed.  Bep.  682;  Bent- 
iify.  London  A  0.  Finance  Carp,  44  Fed.  Rep. 
607,  and  cases  cited;  Kauffman  T.  Kennedy, 
25  Fed.  Rep.  785. 

Carpenter*  Dutriet  Judge,  delivered  the 
folio  wing  opinioo: 

This  is  an  action  at  law,  originally  brought 
by  writ  of  Bummons  from  the  superior  court 
ot  the  commonwealth  of  Massachusetts  for  the 
county  of  Hampden,  sued  out  by  the  plaintiff, 
a  corporation  of  Massachusetts,  against  the 
defendant,  who  is  a  citizen  of  Vermont.  The 
action  was  by  the  defendant  removed  into 
this  court,  and  is  now  heard  on  hia  plea  in 
abatement  as  follows:  "And  now  comes  the 
defendant,  and  moves  that  said  writ  and  ac- 
tion may  abate  for  the  following  reasons:  The 
plaintiff's  process  wa3  served  upon  this  defend- 
ant in  the  state  of  Massachusetts,  and  not  out 
of  said  state;  and  at  the  time  of  the  service  of 
the  plaintiff's  process  u]>on  him  in  this  action 
the  defendant  was  a  citizen  of  the  state  of 
Vermont,  and  was  traveling  through  the  state 
of  Massachusetts  from  his  home  and  residence 
in  Windsor,  in  the  state  of  Vermont,  to  Hart- 
ford, in  the  state  of  Connecticut,  at  the  re- 
quest and  on  the  procurement  of  a  citizen  of 
Massachusetts,  for  the  purpose  of  testifying  as 
a  witness  In  a  suit  then  pending  in  behalf  of 
said  citizen  of  Massachusetts  in  the  superior 
court  for  Hartford  county,  Connecticut,  in 
behalf  of  said  citizen,  and  for  no  other  purpose 
whatsoever;  and  that  the  service  made  upon 
the  defendant  in  this  action  while  so  traveUng 
was  illegal,  and  that  bv  said  illegal  service  this 
court  acquired  no  lurisdiction  of  the  defend- 
ant; and  the  defendant  avers  that  no  other  or 
different  SArvice  of  the  process  in  this  action 
was  ever  made  upon  him  than  aforesaid,  and 
that  he,  the  defendant,  never  accepted  service 
of  said  process." 

To  this  plea  the  plaintiff  has  filed  a  reply, 
wherein  he  traverses  the  plea,  and  also  demurs 
to  the  same,  and  both  issues  have  been  heard 
by  the  court  under  the  written  agreement  of 
the  parties. 

I  find  on  the  evidence  that  the  allegations  of 
the  plea  are  true,  and  the  question  now  to  be 
determined  is  whether  the  service  so  made  on 
the  defendant  was  illegal.  The  defendant 
makes  two  points.  The  first  is  that  the  process 
herein  is  an  interference  with  Intercourse  or 
commerce  among  the  several  states,  the  exclu- 
sive power  to  regulate  which  is  devolved  on 
the  national  government;  and  he  cites  Oran^ 
daU  V.  Nevada^TS  U.  8.  6  Wall.  85, 18  L.  ed. 
745;  Leiey  v.  Hardin,  185  U.  8.  100,  84  L.  ed. 
12S';  Lifng  T.  Miehiffan,  185  U.  S.  161, 84  L.  ed. 
150;  Re  Bahrer,  140  U.  S.  54'),  86  L.  ed.  572; 
and  Crvtcher  v.  Kentucky,  141  U.  8.  47,  85  L. 
ed.  649.  These  cases  seem  to  me  only  to  de- 
cide that  a  state  mav  not  lay  a  tax  on  passen- 
gers passing  through  the  state,  and  may  not 
In  certain  cases  forbid  the  sale  of  goods  brought 
•1  L.K.A. 


into  the  state,  otherwise  lawfully,  from  an- 
other state,  nor  forbid  them  to  be  brought  la. 
They  go  on  the  ground  that  such  enactments, 
if  permissible,  might  be  so  framed  as  to  re- 
strict or  prohibit  the  right  of  transit  and  the 
right  of  commerce  between  the  states.  I  do 
not  see  any  analogous  result,  or  any  result  in- 
consistent with  the  rights  of  the  citizen  or  the 
powers  of  the  national  government,  which  will 
follow  if  the  states  be  held  competent  to  ex- 
tend the  civil  jurisdiction  of  their  courts  of 
Justice  to  all  citizens  of  the  United  States 
who  may  be  found  within  the  states  where 
such  courts  are  established. 

The  second  contention  of  the  defendant  is 
that  the  service  of  this  writ  is  in  violation  of 
the  policy  of  the  law  which  exempts  from 
service  parties  and  witnesses  going  to  and 
from  court  on  the  business  of  the  court.  An 
examination  of  the  cases  shows  that  it  has 
been  held  that  |>arties  to  a  suit  are  exempt 
from  arrest,  and  in  some  cases  from  suit  by 
summons,  while  within  the  jurisdiction  of  the 
court  on  the  business  of  the  court,  and  that 
this  exemption  has  in  some  cases  been  ex- 
tended to  witnesses.  In  none  of  them,  how- 
ever, has  it  been  held  that  a  party  or  witness 
is  exempt  from  service  in  any  other  jurisdic- 
tion than  that  in  which  his  attendance  as  a 
party  or  as  a  witness  is  required.  I  cannot 
see  any  reason  for  further  extending  this 
rule.  It  is  established  by  courts  to  protect 
their  own  process  and  their  own  suitors,  by 
the  assurance  that  the  court  in  which  the  party 
has  brought  his  action,  or  into  which  he  has 
been  summoned,  or  into  which  the  witness 
has  been  summoned,  will  not  permit  its  own 
process,  or  that  of  other  courts  in  the  same 
jurisdiction,in  another  action,  to  embarrass  the 
proceedings.  It  seems  to  me  that  evils  greater 
than  these  sought  to  be  remedied  would  arise 
if  the  courts  of  one  state  should  assume  so 
to  guard  and  protect  all  the  other  courts  in  the 
countrjr.  The  rule  is  in  derogation  of  com- 
mon right,  and  restrains  the  plaintiff  from 
suinff,  lest  a  greater  evil  may  arise  than  that 
involved  in  the  temporary  suspension  of  his 
right  to  bring  his  demand  into  a  court  of  jus- 
tice having  jurisdiction  to  determine  it.  The 
rule,  therefore,  ought  to  be  extended  with 
great  caution;  and  to  extend  it  beyond  the 
jurisdiction  immediately  concerned  seems  to 
me  to  be  unnecessarv  and  mischievous. 

I  shall  not  determine  whether  the  law  of  the 
commonwealth  of  Massachusetts  should  fur- 
nish a  pointed  rule  of  decision  in  this  case; 
but  I  think  it  most  instructive,  to  say  the  least, 
to  observe  that  the  courts  of  that  common- 
wealth extend  the  doctrine  of  exemption  only 
to  writs  of  arrest,  and  to  ca.«e8  in  which  tb'e 
party,  and  perhaps  the  witness,  is  in  attend- 
ance on,  or  going  to,  or  returning  from,  % 
court  of  that  jurisdiction. 

The  plea,  therefore,  must  be  overruled. 


BaOWN  Y.  COBISUi. 
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JwanmBBOWJ^etal,  Ezra,  of  Stepheo  Brown, 
St.,  Deceased,  AppU,, 

V, 

.Abner  S.  CORIELL,  Admr.,  etc.,  of  Aonie  E. 
CoDoyer  et  al.',  Respi. 

(.•.•....^.  »••«•*••.. I 

"^A  wHifetgm^gar  c«aiiot  redeem  bis  mofi. 
mffe  tor  setttnir  up  any  Independent  pecsonal 
demand  against  tbe  mortcagee. 

fHeadnote  by  RasD.  X 


(June  19, 1896.) 

APPEAL  by  defendants  from  a  decree  of  the 
Chancery  Court  in  favor  of  compUioHnt 
in  a  suit  brought  to  redeem  from  a  mortgage. 
fifMrsfld. 
Tbe  facts  sufficiently  appear  in  the  opinion. 
Mr,  A.  V.  Sehenck*  for  appellants: 
There  was  an  adequate  remedy  at  law,  and 
the  relief  prayed  for  by  the  bill  and  given  by 
the  decree  in  this  cause,  to  wit,  the  payment 
of  this  note,  not  being  of  such  a  nature  as  a 


NOTS.— Set-oiT  on  morigaoe  forccUmutn, 

The  main  case  is  conslsteot  with  the  New  Jersey 
^ases,  which  cannot  be  used  ss  general  authority 
to  the  code  states  as  they  are  peculiar  to  the  chan- 
•eery  practice  in  that  state. 

Nothing  can  be  pleaded  as  a  set-off  in  New  Jeraey 
bat  payment,  unleai  there  is  a  specitio  agreement 
^liattbe  proposed  set-Off  shall  be  a  payment.  Dud- 
ley r.  Bergen,  28  N.  J.  Eq.  807;  Williams  t.  Doran, 
Id.  885;  Robbins  ▼.  Long,  14  N.  J.  Eq.  4ttB:  Bird  ▼. 
Davta.  Id.  4fft;  Williamson  ▼.  Fox.  80  N.  J.  Eq.  488; 
-Conover  v.  Sealy,  45  N.  J.  Eq.  660;  White  v,  Wil- 
liams, 8  N.  J.  Bq.  978. 

The  failure  torprooure  releases,  on  the  part  of  the 
mortgagee,  is  no  defense,  where  tbe  mortgagor  did 
not  make  the  mortgagee  ooveoant  that  the  mort- 
gage would  be  payable  only  on  the  condition  of 
the  release  being  procured.  Coarsen  ▼•  Oanfleld, 
flN.J.Eq.O& 

A  mortgagor  paying  Interest  without  deducting 
taxes  as  he  was  entitled  to  oannot  afterwards  claim 
«Dy  deduotlon  from  the  arrears  of  interest.  In 
tiu8C8Methe  evidence  did  not  show  but  that  the 
mortgagor  should  have  paid  the  taxes.  Keeney  ▼. 
Anrood,16N.  J.Eq.  86. 

But  special  covenants  against  incnmbrances, 
tents  collected,  and  usury  paid  may  be  used  as  a 
-ilefense  in  New  Jersey,  and  attention  Is  called  to 
these  subdivisions  of  the  note  infra, 

Otnerany, 

Generally  the  question  of  counterclaim  and  set- 
off is  regulated  by  the  statutory  code  provisions. 
It  is  sometimes  called  a  counterclaim  and  in  other 
ttates  It  Is  oaUed  a  set-off.  There  has  been  a  good 
•^eal  of  coDlUot  as  to  the  right  to  use  damages  from 
a  tort  In  actions  on  a  contract  ss  a  set-off,  and  there 
is  a  great  deal  of  conflict  as  to  the  scope  of  the 
meaning  of  the  words  '^subject  of  tbe  action,'*  used 
Id  most  codes. 

It  may  be  stated,  however,  as  the  rule  that  un- 
liquidated damages  for  torts  cannot  be  set  up  as  a 
ccnnterclalm  or  set-off  In  actions  on  contracts, 
and  that  cases  centra  should  be  regarded  as  excep- 
tions. They  are,  however,  growing  in  number: 
and  the  ^rtlcalar  construction  of  the  code  pro- 
Msions  In  each  state  In  every  case  arising  in  such 
state  whether  on  a  mortgage  or  other  contract  will 
have  to  be  examined  by  tbe  pleader  before  a  rule 
can  be  stated  as  applicable  to  any  particular  state. 

Since  the  Judicature  Act  of  IflTS,  S  24  (8),  Ord.  19 
<8),  tbe  practioe  in  England  now  Is  to  allow  a  set-off 
In  a  foreclosure  case  If  It  appears  proper  matter 
for  defense. 

InTnmp  v.  Height,  Hopk.  Oh.  280,  8  L.  ed.  407, 
^be  doctrine  was  declared  that  a  mortgage  being  a 
«peclflc  incnmbranoe,  and  the  object  being  to  fore- 
close if  not  redeemed  or  to  sell  tbe  land,  it  seems 
that  the  general  law  of  set-off  is  not  applicable  in 
-SDchsuit.  If  demands  wholly  different  were  set 
«p  It  could  only  be  by  cross-bill.  This  last  prop- 
-oaltion  Is  denied  in  Jennings  v.  Webster,  8  Paige, 
M.4L.ed.6aQl 
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But  since  this  decision  the  New  York  statutes 
and  code  have  made  a  change  in  the  practice  in 
that  state. 

And  a  set-off  may  be  pleaded  In  chancery  since  8 
N.  Y.  Rev.  Stat.,  174. 1 40,  and  money  advanced  to  a 
mortgagee  at  his  Instance  and  request  is  available 
as  a  defense  in  a  suit  to  foreclose.  Chapman  v. 
Robertson,  8  Paige,  687, 8  L.  ed.  1128. 81  Adl  Deo. 
864. 

A  purchaser  of  a  mortgage  takes  it  subject  to  all 
defenses  in  the  hands  of  the  mortgagor,  and  holds 
It  subject  to  the  equities  attending  the  original 
transaction.    Bennett  v.  Bates,  80  Hun,  864. 

In  a  suit  to  foreclose,  the  mortgagor  may  set  off 
any  debt  which  would  be  available  at  law,  but  if 
he  sues  to  enjoin  a  sale  under  a  power  in  the  mort- 
gage be  must  show  some  other  ground  for  equita- 
ble Interference,  before  he  chn  have  a  set-off  on 
an  independent  debt  where  he  has  adequate  reme- 
dy at  law.    Knight  v.  Drane,  77  Ala.  871. 

Upon  rendering  a  conditional  judgment  for  the 
plalntlfl  on  a  foreclosure  under  Mass.  Rev.  Stat^ 
chap.  107, 1 6,  the  question  Is,  **How  much  Is  due  to 
the  plaintiff  on  the  mortgage?**  Not,.*' What 
would  be  due  between  the  parties  upon  a  settle- 
ment of  all  mutual  demands  between  them**— and  a 
set-off  cannot  be  allowed  for  goods  sold  and  work 
done.    Bird  V.  Gill,  18  Gray,  00. 

In  a  writ  of  entry  on  a  mortgage  the  mortgagor 
may  file  a  set-off  against  the  party  to  whom  the 
money  is  payable  which  Is  secured  by  the  mort- 
gage.   Northy  V.  Northy,  46  N.  H.  141. 

In  Conner  v.  Smith,  88  Ala.  800,  claims  on  account 
of  conversion  of  mules  and  agricultural  Imple- 
ments were  allowed  on  foreclosure  of  a  mortgage. 
But  the  mortgage  debt  included  tbe  purchase  price 
of  this  property  which  the  mortgagor  had  an  elec- 
tion to  keep  or  return.  The  court  allowed  a  de- 
duction from  the  mortgage  debt  of  the  value  of 
this  property  which  tbe  mortgagor  had  taken, 
thus  cutting  off  the  election  to  purchase  It  and 
also  a  claim  of  damages  for  defeating  such  right  of 
purchase. 

This  decision  Is  based  on  a  construction  of  Ala. 
Code,  1 8078.  providing  that  mutual  debts,  liquidat- 
ed or  unliquidated  demands,  not  soimdingin  dam« 
ages  merely,  subsisting  between  tbe  parties,  may 
be  set  off.  The  court  held  that  the  claims  did  not 
necessarily  sound  in  damages  and  it  is  apparent 
that  they  grew  out  of  a  violation  of  the  contract 
of  purchase  which  the  mortgage  was  given  to  se- 
cure. 

The  same  court  subsequently,  in  an  action  to 
foreclose  a  chattel  mortgage,  where  the  answer  set 
up,  (1)  a  claim  for  goods  sold  to  the  mortgagee  by 
mortgagor,  (2)  a  claim  for  conversion  of  corporate 
stock  by  the  mortgagee  that  belonged  to  the  mort- 
gagor, (8)  a  claim  for  deduction  from  the  purchase 
price  of  goods  on  acconnt  of  damaged  condition,^ 
held  that  the  answer  constituted  no  defense,  as  the 
first  and  third  Items  must  be  pleaded  by  cross-biJl, 
and  as  to  the  second  that  unliquidated  damages 
arising  out  of  a  tort  cannot  be  made  the  subject  of 
21 
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court  of  equity  may  properly  crant  in  the  ordi- 
nary exercise  of  its  jurisdiction,  the  court  of 
chancery  ought  not  to  have  decreed  the  pay- 
ment  of  this  note,  and  consequently  the  de- 
cree is  erroneous,  and  should  for  that  reason 
be  reversed. 


1  Story.  Eq.  Jur.  §  73.  See  also  Red  Jacket 
Tribe  No.  4$,  I.  0.  R.  M.  v.  Hoff,  83  N.  J. 
Eq.  441;  Little  v.  Cooper.  11  N.  J.  Eq, 
224.  ^ 

Equity  takes  jurisdiction  for  discovery  and 
retains  it  for  relief  only  in  cases  where  the 


a  set-off  in  equity  although  mere  matters  of  credit 
or  discharge  are  obtainable  without  a  cross-biU. 
The  court  did  not  refer  to  the  case  of  Conner  v. 
Smith,  supra,  nor  to  that  section  of  the  code.  Cot- 
ton V.  Scott  (Ala.)  Jan.  4, 1893. 

In  an  equitable  action  in  Calif omla  to  foreclose 
a  vendor's  lien,  the  defendant  Is  allowed  under  the 
oode  to  counterclaim  the  damages  for  conversion 
of  a  crop  by  plaintiff.  Walker  v.  Sedgyrlok,  8  Gal. 
888. 

This  decision  Is  based  on  the  fact  that  the  vendor 
bad  warranted  the  title  of  the  land  and  had  pre- 
Tiouflly  sold  the  crop  to  another,  while  Cal.  Pr.  Act, 
•  47,  provided  that  a  defendant  may  set  up  any 
**cau9e  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint,  as  the  foundation  of  the 
plain  tiff  *s  claim,  or  connected  with  the  subject  of 
the  action.** 

On  a  suit  to  restrain  a  sale  under  a  deed  of  trust, 
the  plaintiff  cannot  set  off  against  the  unpaid  bal- 
ance of  purchase  money  unliquidated  damages  for 
trespass  by  his  vendor,  even  if  he  is  insolvent. 
Cleaver  v.  Matthews,  88  Va.  8QL 

In  this  case  the  blU  did  not  show  that  the  trespass 
had  been  committed  since  the  purchase. 

The  defendant  in  a  mortgage  suit  cannot  set  off 
against  the  mortgage  unliquidated  damages  for 
breach  of  agreement  not  connected  with  the  mort- 
gage, unless  there  Is  some  peculiar  equity  in  the 
CHse.  Jennhigs  v.  Webster,  8  Paige,  603,  4  K  ed. 
62a 

And  an  unliquidated  claim  for  damages  on  an 
Injunction  bond  given  since  the  suit  is  not  a 
proper  matter  of  set-off  in  a  foreclosure  care. 
Thompson  v.  Ellsworth,!  Barb.  Ch. 82i,  6  L.  ed.  820. 

Damages  by  injuring  the  pood-wllU  and  enticing 
away  customers  and  using  the  same  trade-marlc, 
may  be  pleaded  as  a  defense  to  a  foreclosure  of 
a  purchase-money  mortgage  for  the  business. 
Burckhardt  v.  Burckbardt.  86  Oblo  St  261. 

Damages  for  breach  of  the  contract  of  the  mort- 
gagee to  sell  the  mortgagor  goods  on  credit  cannot 
be  used  by  way  of  recoupment  to  reduce  the  mort- 
gage on  a  rule  to  foreclose.  Barnes  v.  Moore.  63 
Gf*.  164.  In  this  ease  no  opinion  is  filed,  only  a 
syllabus  given. 

Tue  aeiendant  In  a  foreclosure  suit  attempting 
to  set  off  in  discount  the  damages  he  has  sustained 
by  not  carrying  out  the  original  contract  on  the 
part  of  the  mortgagee,  to  advance  money  to  run  a 
plantation,  will  be  left  to  his  remedy  at  law.  Hat- 
tier  V.  Btlnaud,  2  Desauss.  Bq.  670. 

To  the  contrary,  it  was  held  that  a  mortgagee's 
failure  to  complete  contemplated  advances  will 
authorise  nominal  damages  as  set-off.  Dart  v.  Mc- 
Adam,  27  Barb.  187. 

Under  Hill's  (Or.)  Code,  1803,  providing  that  In 
equity  the  counterclaim  must  be  one  on  which 
defendant  might  maintain  suit  against  plaintiff,  or 
connected  with  the  subject-matter,  the  defendant 
cannot  counterclaim  for  goods  sold  and  delivered 
or  money  had  and  received,  as  a  defense  to  fore- 
closure.   Sears  V.  Mariin,  22  Or.  au. 

fek)  in  Oregon,  an  unliquidated  demand  triable 
before  a  jury  and  having  no  relation  to  the  subject 
of  the  suit  cannot  be  used  as  a  set-off  to  a  fore- 
Giosuresuit.  Burrage  v.  Bonansa  Gold  &  Quick- 
silver Min.  Co.  12  Or.  160. 

Where  the  mortgagee  purchased  the  equity  of 
redemption  it  is  not  an  extinguishment  of  tiiebond 
and  in  a  suit  by  the  mortgagor  against  him  for 
9lL.aA. 


goods  sold'.he  may  set  off  his  bond,  and  any  equities 
which  may  arise  must  be  relieved  against  in  a  court 
of  equity.    Oattel  v.  Warwi<d^  6  N.  J.  L.  SSL 

Where  an  equity  action  was  brought  to  restrain 
a  mortgage  foreclosure  on  personalty  on  the- 
ground  of  payment,  and  the  bolder  set  up  sacb 
notes  as  a  cause  of  action  against  plaintiff  and  the* 
cause  was  transferred  to  the  law  calendar.  th» 
plaintiff  may  then  plead  any  matter  constituting  a 
counterclaim  to  the  action  on  the  notes.  Gardner 
▼.  Halstead,  71  Iowa,  2G0. 

In  an  action  to  foreclose  a  mortgage  given  a» 
security  for  a  Joint  bond  executed  by  the  mort- 
gagor and  his  surety  where  judgment  is  sought 
against  both  for  any  deficiency  a  debt  due  th» 
mortgagor  from  the  plaintiff  may  be  set  up  br 
way  of  counterclaim  under  N.  Y.  Code,  1 160,  al- 
lowing a  counterclaim  on  a  demand  in  favor  of 
the  defendant  against  a  plaintiff  between  whom  a 
several  judgment  might  be  had  in  the  action,. 
Bathgate  v.  Haskin,  60  N.  Y.  683. 

The  defendant  may  plead  a  counterclaim  m  con- 
tract, where  a  personal  judgment  is  sought  for  » 
deficiency  in  a  foreclosure  proceeding.  Hunt  v. 
Chapman,  61 N.  Y.  666;  Bathgate  v.  Haskin,  68  K.  Y» 
261. 

It  was  said  in  Jones  v.  Moore,  42  Ma  410 :  '*  That 
a  recoupment  or  set-off  is  not  of  the  nature  of  a 
defense  or  plea  In  bar,  but  admits  the  cause  of  ac- 
tion and  claims  an  allowance  in  diminution  of  the- 
plaintUTs  demand,  and  it  is  not  a  counterclaim.**' 
This  last  clause  is  held  In  a  subsequent  case  to  b» 
evidently  a  mistake  as  contrary  to  other  later  de- 
cisions and  contrary  to  the  spirit  of  the  dedsioo 
itself.    Hay  V.  Short.  40  Mo.  139. 

The  defendant  in  a  suit  upon  a  note  may  compel 
the  cancellation  of  a  deed  which  was  Intended  to- 
be  a  mortgage  and  to  secure  such  note.  Vail  v» 
Jones,  81  Ind.  407. 

The  defendant  In  a  personal  suit  upon  notes*, 
which  were  secured  by  a  mortgage  on  which  a 
previous  foreclosure  was  taken,  may  plead  the  in- 
validity of  such  proceedings  and  have  leave  to  re- 
deem.  Fonts  V.  Mann,  16  Neb.  172. 

In  a  foreclosure  of  a  purchase-money  mortgage- 
for  personalty,  actual  damages  for  breach  of  the- 
agreement  of  sale  by  plaintiff  must  be  shown,  a» 
nominal  damages  cannot  be  set  off.  Chambers  v» 
Walker,  80  Ga.  642. 

On  a  foreclosure  of  a  building  association  mort- 
gage, the  mortgagor  may  plead  as  set-off  claim» 
for  balances  due  other  retiring  members  assigned 
to  him,  where  there  is  nothing  contrary  to  sucb 
set-off  in  the  constitution.  Henninghausen  ▼» 
Tischer,60Md.688. 

Estate. 

The  devisee  of  a  mortgagor  Is  not  entitled  on  re» 
demption  to  set  off  the  arrears  of  interest  on  m 
legacy  bequeathed  by  the  mortgagee  to  the  mort- 
gagor against  the  amount  due  on  the  mortgage. 
Pettat  V.  Ellis,  9  Yes.  Jr.  668. 

An  attorney  executing  a  mortgage  cannot  plead 
as  a  set-off  a  claim  for  services  rendered  the  estate 
owning  the  mortgage,  in  the  absence  of  an  agree- 
ment that  such  services  should  be  received  as  pay- 
ment. United  States  Trust  Co.  v.  Stanton,  60  N.  Y. 
S.H.676. 

And  a  mortgagor,  who  is  the  executor  of  the- 
estate  mortgaged,  cannot  plead  a  balance  duebin^ 
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sabject-matter  appropriately  beloDgs  to  equity 
jarisdietioD. 

Brawn  y.  BdiaU.  9  K.  J.  Eq.  256;  Little  ▼. 
Cooper,  10  N.  J.  Bq.  378;  Lewia  v.  8chenck,  18 
N.  J.  £q.  461,  90  Am.  Dec.  681. 

The  $1,000  note  was  designed  to  be  a  gift, 


and  tbe  donor  had  the  legal  right  to  impose 
such  condition  therewith  as  be  pleased.  Such 
a  condition  was  attached  to  tbe  delivery  of  tbe 
note  in  question,  and  that  condition  was  not 
performed. 
1  Dan.  Neg.  Inst.  p.  61,  §§  63,  64;  Diaher  ▼. 


on  settlement*  as  a  set-off  airalnst  the  mortgaflre. 
Dolman  v.  Gook,UN.  J.  Eq.  68. 

Buttheezeouton  of  an  estate  may  maintain  a 
nili  in  equity  to  bare  oommiflaJona  due  to  another 
ezeeator  of  that  estate  set  off  agaJnst  a  defldenoy 
on  a  forecloaure  of  a  mortrnge  made  by  him  to 
the  estate.    Bansom  v.  Qeer,  20  Blatchf  .  585. 

And  a  mortgagee  of  an  he1r*s  Interest  pending 
settlement  takes  snob  mortgage  subject  to  any  set- 
off of  the  helr*s  indebtedness  to  the  estate.  Fiscus 
T.  Moore.  7  L.  B.  A.  235, 121  Ind.  647. 

Where  one  of  tbe  heirs  of  a  deceased  mortgagor 
who  Is  mdebted  to  the  estate  purchases  tbe  note 
for  which  the  mortgage  was  given  and  transfers  it 
as  collateral  for  his  own  debt,  the  transferree  ean 
only  coUeot  his  debt,  attomey*s  fees,  and  costs 
where  such,  and  the  heir's  debt  to  the  estate,  may 
be  pleaded  by  cross- bill  by  tbe  other  heirs  as  a  set- 
off.   Brown  T.  Scott,  87  Ala.  iB8. 

A  set-off  will  not  be  allowed  in  chancery  where 
it  would  not  have  been  allowed  in  a  suit  at  law  for 
tbe  recovery  of  the  mortgage  debt,  and  in  a  fore- 
closure by  executors  of  a  mortgage  made  by  an 
heir,  tbe  mortgagor  cannot  sec  up  as  a  defense  an 
UDSscertained  share  due  him  from  the  estate. 
Irvinir  ▼•  BeKay.  10  Paige,  819,  4  L.  ed.  SOBw 

But  eontra  where  the  assignee  of  a  mortgage 
died  and  the  mortgagor  filed  a  bill  against  the 
trustees  who  were  about  to  sell  under  a  power  of 
sale,  claiming  that  the  mortgage  was  on  his  wife's 
separate  property  and  that  the  estate  owed  him 
certain  cbilma  which  he  sought  to  set  off  on  the 
mortgage,— they  were  held  to  be  proper  matters  of 
set-off  although  one  had  been  disallowed  by  the 
aadltor,  but  it  was  held  that  there  could  t)e  no  set- 
off against  a  set-off.  Spencer  v.  Almoney,  66  Md. 
SL 

It  seems  that  in  matters  between  mortgagors  and 
estates  the  interests  of  the  estates  are  to  be  pro- 
tected and  that  the  claim  of  an  heir  is  sukwrdinated 
to  that  of  the  estate  against  him. 

Unary. 

Tiie  defendant  tn  a  mortgage  foreclosure  Is  en- 
titled to  credit  for  usurious  interest  paid  by  him. 
Pond  T.  Gausdell,  23  N.  J.  Eq.  181;  Ward  v.  Sharp, 
15Yt  115;  McGregor  v.  HueUer,  1  Gin.  Sup.  Ct. 
Bep.  tfB;  Harbison  v.  Houghton,  41  111.  622;  Havens 
▼.  Jones,  45  HIch.  26-?;  Saunders  v.  Chamberlain,  13 
Hun,  970;  Crane  v.  Hubbel,  7Paige,  418,  4  L.  ed. 210; 
Beat  Estate  Trust  Co.  ▼.  Keeoh,7  Hun,  263, 69  N.  Y. 
i& 

A  defendant  In  foreclosure  may  recover  over- 
payment made  in  the  way  of  usury,  by  filing  a 
cros»-biIL    Hathaway  v.  Hagan,  64  Y t.  186. 

But  In  Minnesota  a  mortgagor  cannot  recover 
tsekln  an  aoUon  at  law,  nor  by  way  of  counter- 
claim, the  surplus  above  the  principcd  and  iuterest 
vhere  a  f orecdosure  is  had  by  default  and  the 
mortgagee  purchases  the  land  at  tbe  full  amount 
provided  therein  tocludlng  a  penalty  for  non-pay- 
Bient.  Bidwell  v.  Whitney,  4  Minn.  76;  Culbertson 
V.  Lennon,  Id.  5L 

A  plea  that  the  mortgage  is  void  for  usury  in  the 
debt  cannot  be  pleaded  by  the  purchaser  of  tbe  eq- 
uity of  redemption  as  it  is  a  personal  defense. 
Butbet  V.  EUas,  2  Abb.  N.  C.  864. 

Where  the  defendant  '*as  a  d^enae^  pleaded 
nsQty  and  asked  cancellation  of  the  mortgage  tbe 
SDswer  was  held  to  t)e  a  defense  and  not  a  counter- 

clatm,  on  account  of  bis  failure  to  characterise  bis 


defense  as  a  counterclaim.    Bqultable  Life  Assur. 
Soc.  V.  Cuyler,  12  Hun,  247, 76  N.  Y.  61L 

Usury  is  generally  regarded  as  a  credit  on  the 
principal  to  the  amount  in  excess  of  legal  mterest, 
and  where  such  credit  has  not  been  allowed  it 
seems  to  be  the  rule  that  the  mortgagor  may  com- 
pel such  credit 

Oo-exiaUng  demands. 

Where  a  purchaser  of  property  subject  to  a 
mortgage  attempts  to  adjust  the  mortgage  debt 
which  is  not  yet  due  by  a  claim  he  has  against  tbe 
morcgagee,  the  assignee  for  tbe  benefit  of  creditors 
of  tbe  mortgagee  will  be  compelled  to  allow  the 
set-off  as  his  offer  in  effect  gave  a  maturity  to  the 
debt  and  the  demands  existed  although  nominally 
the  mortgage  debt  was  not  due  at  the  time  of  the 
assignment    Bicbards  v.  La  Tourette,  119  N.  Y.  64. 

Where  the  demanda  of  a  mortgagor  against  the 
mortgagee  upon  notes  did  not  co-exist  at  the  tirae 
of  the  mortgagee's  death  as  the  mortgage  debt  bad 
not  matured,  and  as  they  did  not  co-exist  at  the 
time  of  tbe  oommencement  of  tbe  action  by  the 
administrator,  because  limitation  had  barred  the 
note  against  the  estate,  and  it  was  not  shown  when 
the  defendant  acquired  the  notes,  they  were  held 
not  to  be  proper  matters  of  set-off.  Lyon  v.  Petty, 
66CaL822. 

Tbe  defendant  may  set  up  as  a  defense  any  In- 
debtedness due  him  from  the  mortgagee  under  Cal. 
Code  Civ.  Proc.,  §  488,  subsea  2,  providing  that  a 
counterolaim  must  be  one  existiog  in  favor  of  a 
defendant  between  whom  a  several  Judgment 
might  be  had  and  arising  in  an  action  on  a  con- 
tract and  existing  at  the  commencement  of  theao- 
tion.   Bichmond  V.  Lattln,  64  CaL  273. 

And  in  an  action  on  a  bond  to  convey  a  tract  of 
ten  acres  the  defendant  may  plead  the  amount  duo 
by  tbe  payor  of  the  bond  on  a  mortgage  given 
in  the  same  transaction  covering  another  tract 
where  Uie  covenant  to  convey  oould  not  be  en- 
forced until  the  last  payment  upon  the  bond  and 
mortgage,  and  while  tbe  demand  on  tbe  mortgage 
was  not  due  when  tbe  bond  to  convey  was  assigned 
to  the  plaintiff  yet  it  was  an  existing  demand  for 
the  purposes  of  equitable  set-off.  Filkin  v.  Ferris. 
18  Barb.  68L 

Under  N.  Y.  Bev.  Stat,  a  set-off  may  be  allowed 
but  it  must  be  set  up  by  plea  or  answer  to  the 
bill,  if  it  Is  not  liquidated  by  Judgment  and  it  must 
be  due  and  payable  at  tbe  commencement  of  tbe 
suit  and  a  set-off  will  not  be  allowed  in  a  foreclos- 
uro  suit  that  would  not  be  allowed  in  an  analogous 
case  at  law.  Holden  v.  Gilbert  7  Paige,  208.  4  L.  ed. 
127. 

Whero  the  mortgagor  purobased  two  notes  past 
due  made  before  the  maturity  of  the  mortgatre  by 
the  mortgagee  who  was  insolvent  and  the  mort- 
gagee claimed  that  he  had  sold  tbe  mortgage  note 
bef oro  maturity,  and  that  he  was  entitled  to  tbe 
same  as  exempt  and  that  one  of  tbe  notes  was 
barred,  tbe  mortgage  sale  was  enjoined  until  the 
facts  wero  tried.    Harrison  v.  Bray.  02  N.  C.  488. 

On  a  bill  to  redeem  whero  mortgage  notes  were 
negotiated  before  they  became  due,  no  set-off 
against  the  same  can  be  allowed  by  reason  of  any 
demand  tbe  maker  may  have  on  other  contracts 
against  tbe  payee.    Breen  v.  Seward,  11  Gray,  118. 

The  defendant  cannot  set  up  as  a  defense  de- 
mands purchased  since  the  suit  commenced,  ex- 
cept whero  they  have  been  liquidated  by  Judgment^ 
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DM»r,  1  P.  Wins.  204;  Chitty,  Bills,  280; 
Qough  Y.  Findon,  7  Exch.  48;  Olark  ▼.  Boyd, 
2  Obio.  56;  dark  v.  Sigoumey,  17  Conn.  511; 
Bromage  v.  Llaud,  1  Exch.  32;  Benjamin, 
Sales,  Ist  Am.  ed.  p.  8. 
Mr.  Allan  H«  Stronir  'o'  respondent 


JONBp 


/.,  delivered  the  opinion   of   the 
court: 

The  nndispnted  facts  in  this  case  are  these: 
One  Peter  Y .  Conover  had  married  a  daughter 
of  one  Stephen  Brown,  Sr.  Peter  P.  Conover 
was  indebted  to  his  wife.    He  was  also  indebt- 


under  2  K.  Y.  Bev.  Stat.,  864,  §  88,  sahd.  4,  requirinir 
tbe  defendant  to  haTS  been  the  owner  of  the  de- 
mand at  the  time  of  the  oommencement  of  the 
suit.  Knapp  v.  Burnham,  11  Paige,  8R0, 6  L.  ed.  1S8. 
A  balance  due  from  the  morUrafiree  to  the  mort- 
gaaor  where  the  partnership  is  unfinished,  oannot 
be  pleaded  as  a  set4>ir  in  an  action  to  foreclose  a 
mortgage  note  given  for  a  debt  by  one  partner  to 
the  other.  Tate  v.Bvans,64Ala.l8. 

Rentj^  1000(0,  ondlrifurv* 

The  right  of  a  mortgagor  to  oompei  the  mort- 
gagee in  possession  to  account  for  the  rents  In  an 
action  of  foreclosure  may  be  pleaded  by  the  mort- 
gagor by  answer,  and  need  not  be  pleaded  by  cross- 
bill.   Kruegerv.  Ferry,  41  N.J.  Bq.48& 

A  mortgagee  in  possession  is  bound  to  account 
for  the  surplus  rents  and  profits  beyond  the  Inter- 
est.  Penrhyn  ▼.  Hughes,  6  Yes.  Jr.  90. 

And  a  mortgagor  is  entitled  to  hare  deducted  the 
rents  and  profits  of  the  mortgaged  premises  while 
in  the  poeseaslon  of  tbe  mortgagee.  Ward  t.  Sey- 
mour, SI  Vt.  8S0;  Austin  ▼.  Bappelye,  46  N.  Y.  8.  R. 
480.    See  also  Hannon  v,  Hilliard,  88  Ind.  868,  infrcL 

And  annual  rents  were  allowed  against  a  mort- 
gagee in  possession  where  they,  together  with  wood 
and  timber  cut  from  the  premises,  exceeded  the 
interest  and  expenses.  Bbaeffer  v.  Ohambers,  0  N. 
J.  Eq.  64B,  47  Am.  Dec  211:  Black  v.  Ck)ok  rN.  J.) 
Mbb.  July,  1880;  Moore  v.  Degraw,  6  N.  J.  Bq.  846; 
Shields  ▼.  Losear,  22  N.  J.  Bq.  447. 

If  a  mortgagee  acquire  possession  by  purchase, 
the  mortgagee  is  entitled  to  a  set-off  pro  tamto  on 
the  interest  from  the  date  of  possession  if  no  Inter- 
est has  been  paid.  Wallis  y.  Bastard,  4  De  a.  H.  & 
Q.261. 

In  New  Jersey  a  mortgagee  in  possession  as 
mortgagee  must  account  for  rents  and  waste,  but 
not  where  he  is  tenant  of  the  mortgagor  under  a 
lease.  Ooderdonk  ▼.  Gray,  10  N.  J.  Eq.  65:  Wade 
▼.MlUer,a2N.J.L.206. 

Where  the  mortgagee  is  the  tenant  of  the  prop- 
erty, the  right  to  set  off  the  rents  against  the  prin- 
cipal or  interest  will  not  attach  so  as  to  present  an 
assignment  of  the  mortgage  except  subject  to  the 
right  on  a  bill  to  redeem,  but  rent  due  at  tbe  time 
of  the  assignment  of  which  the  assignee  had  notice 
Is  a  subject  of  set-off.  Wolcott  y.  Bull  Ivan,  1  Bdw. 
Ch.  800, 6  L.  ed.  186. 

And  In  an  action  of  foreclosure  of  a  mortgage 
where  the  mortgagee  was  in  possession  under  a 
lease,  the  rent  due  subsequent  owners  is  not  a  set- 
off against  the  foreclosure.  Scott  v.  Frits,  61  Pa. 
418. 

Under  the  Montana  code  the  defendant  in  a  fore- 
closure suit  cannot  plead  as  a  defense  waste  by 
plaintiff  on  the  premises,  as  a  couuterclaim  must 
arise  out  of  the  transaction  set  forth  in  the  com- 
plaint or  be  connected  with  the  subject  of  the  ac- 
tion. A  tort  is  not  a  proper  cause  for  ooimter 
claim.    Collier  v.  Ervin,  8  Mont.  142. 

So  In  Texas  a  claim  for  use  and  occupation  of  the 
land  wrongfully  taken  from  the  possession  of  the 
claimant,  and  for  the  conversion  of  persona1ty,can- 
not  be  used  as  a  set-off  against  a  mortgage. 
Aogers  v.  Watson,  81  Tex.  400. 

But  a  mortgagor  is  entitled  in  foreclosure  to  have 
compensation  allowed  for  the  loss  and  destruction 
of  title  papers  by  the  mortgagee.  Homt^  y. 
Matcham.  16  Sim.  825, 17  L.  J.  N.  S.  Ch.  471. 12  Jur. 
625;  Brown  v.  Sewell,  11  Hare,  40. 17  Jur.  708,  22  L.  J. 
Ch.  1068. 
21  L.  R.  A. 


fVoud. 

Ordinarfly  the  mortgagor  may  defend  against  the 
mortgagee  by  showing  fraud  in  the  transaction  out 
of  which  the  mortgage  arose. 

This  also  applies  to  all  suits  for  the  purchase 
money  In  sales  of  land:  but  suits  on  purchase- 
money  notes  not  secured  by  mortgage  are  not  In- 
cluded in  this  note.  In  such  cases  the  vendee  may 
recoup  damages  for  fraud  of  vendor  in  making  the 
sale. 

Fraudulent  representations  as  to  the  quantltj 
and  productiveness  of  a  farm  may  be  pleaded  as  a 
reduction  to  a  mortgage  given  for  the  rent  and  is 
not  properly  termed  a  set-off.  Avery  v.  Brown,  81 
Conn.  808. 

Where  the  answer  in  a  foreclosure  pleaded  dam- 
ages on  account  of  breach  of  warranty  and  fraud, 
and  the  plaintiff  replied,  he  made  a  material  issue. 
Ludington  v.  Slauson,  6  Jones  k  8. 81. 

Tbe  defendant  in  a  foreclosure  suit  who  is  per- 
sonally liable  for  the  debt  or  whose  land  is  bound, 
may  plead,  as  set-off,  damages  from  fraud  in  bia 
vendor  in  sale  of  the  premises  to  him,  and  may 
show  also  that  plaintiff  is  only  a  nominal  party 
holding  the  mortipige  for  such  vendor.  Lathrop  v. 
Godfrey,  8  Hun,  TJO,  6  Thomp.  k  C.  06. 

On  a  foreclosure  of  a  purchase-money  mortgage 
the  mortgagor  may  plead  as  a  counterclaim  dam- 
ages for  fraud  in  the  sale  of  the  premises  by  the 
mortgagee  to  him.  Pierce  v.  Tiersob,  40  Obio  St. 
168;  Allen  v.  Schackelton,  16  Ohio  St.  145;  Moberly 
V.  Alexander,  10  Towa,  162. 

In  New  Jersey  to  enable  a  defendant  to  avail 
himself  of  fraud  in  the  consideration  of  a  mort- 
gage, which  does  not  go  to  a  complete  nuUificatlon 
of  the  instrument,  he  must  have  recourse  to  a 
crofls-blll.    Parker  V.  Hartt.  82  N.  J.  Eq.  2S6. 

Where  a  vendor  misstated  the  numtMr  of  acres 
and  took  a  mortgage  for  payment,  and  the  vendee 
resold  and  made  a  similar  statement,  and  the  last 
purchaser  assumed  the  payment  of  the  mortgage, 
he  could  not  plead  these  facts  on  a  foreclosure  by 
the  first  party  as  there  Is  not  privity  of  contract. 
Davis  V.  Clark,  83  N.  J.  Eq.  870. 

Where  a  part  of  tbe  mortgage  was  for  the  pur- 
chase of  mining  stock  and  the  vendor  represented 
that  be  paid  that  much  for  it,  the  price  of  the  stock 
will  not  be  deducted  where  the  vendor  has  not  been 
guilty  of  fraud.  Benton  v.  Marryott,  21 N.  J.  Eq. 
128. 

In  an  action  to  have  tbe  trusts  of  a  deed  for  se- 
curing payments  of  the  debentures  of  a  company 
carried  into  execution,  the  company  was  allowed 
to  plead  that  tbe  beneficiary  while  an  olBoer  of  the 
company  had  sold  an  estate  to  the  company  at  a 
profit  through  other  persons,  and  that  bis  identity 
and  Interest  in  tbe  matter  was  concealed  at  tbe 
time.  Huggons  v.  Tweed,  L.  IL 10  Ch.  Blv.  880,  27 
Week.  Rep.  405.  40  L.  T.  N.  &  284. 

In  an  action  by  an  oificer  of  a  corporation 
against  the  corporation  on  a  mortgage,  a  wrong 
done  to  the  corporate  rights  by  reason  of  his  illegal 
conduct  in  oflice  cannot  be  pleaded  as  a  counter- 
claim. Davidson  v.  Westchester  Ghas  Light  Co.  09 
N.  Y.  860. 

Breach  of  covenants;  tfOs  and  ineumbranem. 
Where  a  personal  Judgment  is  sought  for  the  de- 
ficiency in  f oredoeure  the  defendant  may  plead  as 
a  counterclaim  to  the  purchase-money  mortgage  a 
breach  of  the  covenant  of  seisin  In  the  deed  from 
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ed  to  his  father  in-law,  Stephen  Brown,  Sr. 
While  ao  indebted,  he  became  a  defendant  in 
an  action  brouftbt  against  him  as  snretv  on  the 
bond  of  a  third  person.  In  view  of  this  pro- 
ceeding against  him,  he  wished  to  secure  his 
wife  and  father-in-law.    This  purpose  was  ac- 


complished in  this  way:  Conover  gave  a  mort- 
gage upon  his  real  estate  to  his  fatber-io-law 
for  the  amount  of  both  debts.  Tbe  father-in- 
law  gave  his  own  promissory  note  to  Mrs. 
Ck>nover  for  the  amount  of  her  claim  against 
her  husband.    Mrs.  Conover  and  her  father 


the  mortgatree  platotiff  to  the  mortgagor.  The 
oomtsaid:  •^In MoOonlbe v. lUes,  107 N. Y. 404. it 
is  held  tb&t  a  failure  of  title  is  no  defense  to  a  f  ore- 
okMure  suit  witlioat  an  allegation  of  fraud  in  sale 
or  an  evfotlon.  But  in  that  ease  there  was  no 
tareaoh  of  covenant  set  up  as  a  oounterolaim  to  re- 
dnoe  the  amount  doe  in  equity  upon  the  bond. 
The  late  ease  of  Klrts  v.  Peck,  118  N.  T.  222,  to  to 
tbe  same  effeot^  but  I  find  no  case  decided  since  the 
enaotmeot  of  section  601  of  the  Code  of  Civil  Pro- 
cedure which  holds  that  a  breach  of  the  covenant 
of  seisin  eannot  be  set  up  as  a  counterclaim  under 
such  circumstances  as  exist  here.**  Herritt  v. 
Gouley,  SS  Hun,  872. 

Bot  the  defendant  against  whom  no  personal 
judgment  is  sought  in  foreclosure  cannot  plead  a 
ooonterclaim  where  he  had  bought  from  the  plaln- 
kUTb  grantee  and  bad  been  evicted  by  paramount 
title  onder  taxes  which  were  incumbrances  under 
plainturs  grant.  National  F.  Ins.  Co.  v.  McKay.  21 
N.Y.19L 

Bot  see  SeUgman  v.  Dudley,  infra. 

In  a  foreclosure  the  owner  of  an  equity  of  re- 
demption who  was  not  personally  responsible  could 
not  use  an  independent  demand  arising  on  contract 
as  a  counterclaim  against  tbe  plaintllf:  as  to  him 
the  forecloaure  Is  not  an  action  in  a  contract. 
Agate  V.  King.  17  Abb.  Pr.  160. 

But  see  Seligman  v.  Dudley,  infra, 

'*  A  party  to  an  action  to  foreclose  a  mortgage, 
■gainst  whom  either  a  personal  Judgment  or  one 
which  may  operate  to  transfer  his  estate  in  the 
land  is  sought^  has  a  right  to  set  up  a  counterclaim 
as  a  defense  to  the  action.  It  was  aald  thnt  the  case 
of  Agate  V.  King,  supra,  so  far  as  it  asserts  a  con- 
trary principle,  ought  not  to  be  approved,**  and 
Ute  case  of  Natiooal  Fire  Ins.  Co.  v.  McKay,  21  N. 
T.  191,  which  denied  the  right  of  set^lf,  was  distin- 
goiahed  on  the  ground  that  in  that  case  do  per- 
lonal  claim  was  made  agalost  the  defendant  and 
be  had  no  interest  in  the  land.  Seligman  v.  Dud- 
ley. 14  Hoa.  188. 

Damages  for  breaches  of  the  covenant  of  seisin 
as  to  the  right  to  raise  water  in  a  dam  to  a  certain 
heiglvt  may  be  pleaded  in  an  action  to  foreclose  a 
purchase-money  mortgage.  Walker  v.  WUson,  18 
Wis.  G28;  Hall  v.  Gale,  14  Wis.  64. 

Under  the  Wisconsin  Code,  the  defendant  in  a 
foredoeure  of  a  purchase-money  mortgage  may 
plead  breaches  of  the  graDtor*8  covenant  of  seisin 
as  a  oounterolaim.  Akerly  v.  Vilas,  21  Wis.  88, 16 
Wis.  401. 

So  in  Minnesota  damages  for  bi^each  of  covenant 
in  seisin  may  be  set  up  by  the  grantee  of  a  deed,  in 
ao  actlcm  to  foreclose  a  mortgage  given  for  the 
purohaae  money.    Lowry  v.  Hurd,  7  Mian.  866. 

In  an  action  on  a  purchase- money  note  the  de- 
fendant may  prove  as  a  breach  of  covenant  of 
Mishi  a  total  failure  of  title.  Bice  v.  Goddard,  14 
Pick.  2001 

In  a  suit  to  enjoin  a  sale  under  purchase- 
money  notes  it  was  said  that  "if  the  warranty  of 
title  has  been  broken  so  as  to  entitle  the  vendee  to 
damages,  or  if  the  vendee  be  entitled  to  damages 
upon  a  covenant  of  seisin,  he  may  apply  to  the 
chancellor,  where  the  vendor  is  insolvent,  to  set  olf 
those  damages  against  the  unpaid  purchase 
monay.**   Rimpson  v.  Hawkins,  1  Dana,  806. 

Tbe  mortgagor  in  a  foreclosure  of  a  purchase- 
money  mortgage  may  plead  damages  from  breach 
nf  covenants  in  his  deed,  but  where  the  deed  is 
tlL-RA. 


made  by  executors  containing  no  oovenants,  he 
cannot  plead  that  at  the  time  of  the  sale  to  him 
part  of  tbe  premises  were  held  under  a  tax  lease  hy 
another  party,  but  in  this  case  no  Judgment  will 
t)e  decreed  for  any  deficiency  arising  on  sale  and 
foreclosure.   Sandford  v.  Travers,  40  N.  Y.  140. 

The  mortgagor  in  a  foredoeure  of  a  purchase- 
money  mortgage  by  the  vendor  may  plead  dam- 
ages sustained  from  failure  of  title  although  the 
deed  is  one  of  general  warranty.  Wacker  v. 
Btraub,  88  Pa.  82;  Chambers  v.  Cox,  23  Kan.  80(1,  The 
latter  case  cited  Scantlin  v.  Allison,  12  Kan.  8^  but 
the  deed  in  that  case  contained  a  covenant  of 
seisin. 

But  in  such  a  case  a  mere  defect  of  title  is  not 
before  eviction  and  even  without  any  adverse 
claim  of  title  actually  made  a  defense  against  fore- 
closure unless  the  deed  contains  a  covenant  of 
seisin.    Latham  v.  McCann,  2  Neb.  278. 

The  same  doctrine  is  declared  in  the  following 
cases,  at  least  if  there  has  been  no  fraud  on  the 
part  of  the  vendor.  Hill  v.  Butler,  6  Ohio  St.  20TS 
Grant  v.  TYUlman,  20  N.  Y.  191,  76  Am.  Dea  384;  Abm 
bott  V.  AUen,  2  Johns.  Gh.  619, 1 L.  ed.  478. 

Where  a  widow  wbo  was  also  administratrix  of 
her  husband  sold  her  right  to  his  vendee  and  took 
a  mortgage,  and  afterwards  recovered  her  dower 
because  of  an  InsulBcient  defense,  it  was  held  not 
to  be  such  a  defect  of  title  as  oould  be  set  up  on  a 
foreclosure  of  the  mortgage.  Thomas  v.  Harris,  48 
Fa.  281. 

In  construing  the  South  Oarolina  statute  the 
damages  for  an  eviction  by  the  mortgagee  from  a 
part  of  a  lot  cannot  Xm  pleaded  as  a  defense  in  a 
foreclosure  of  a  pmrohase- money  mortgage  on  two 
lots  embracing  the  part,  as  it  Is  not  connected  with 
the  subject  of  the  action  and  does  not  arise  on  a 
contract  but  ex  dfMeto.  H  umbert  v.  Brisbane,  25  8. 
a  606. 

A  violation  of  an  indefinite  agreement  to  release 
the  property  from  time  to  time  as  sold  cannot  be 
pleaded  as  a  set-olf  in  foreclosure  where  a  refusal 
to  release  is  not  unreasonable.  Warner  v.  Gouver* 
neur,  1  Barb.  86. 

Where  a  purchase-money  mortgage  is  sought  to 
be  foreclosed,  where  the  mortgagee  covenanted 
against  Incumbrances,  an  outstanding  mortgage 
or  liens  must  be  first  removed  before  a  decree  will 
be  ordered.  Union  Nat.  Bank  of  Rahway  v.  Pin- 
ner. 25  N.  J.  Bq.  486;  Van  Riper  v.  WUIiaros,  2  N.  X 
Eq.  407;  Dayton  v.  Dusenberry,  25  N.  J.  Eq.  110. 

So  a  Judgment  against  the  grantor  which  was  an 
incumbrance  and  had  to  be  paid  ran  bo  set  off  by 
the  grantee  in  a  deod  providing  against  incum- 
brances as  against  a  purchase-money  mortgage. 
Stephens  v.  Weldon  (Ka.)  Got.  8,  1892:  Sheldon  v. 
Slmonds,  Wright  (Ohio)  784;  Schuchmann  v.  Knoe- 
bel,  27  111.  175. 

A  mortgagee  may  set  oflT  money  paid  to  satisfy  a 
city  assessment  made  before  the  conveyance  to 
him,  where  the  mortgage  is  for  purchase  money 
and  the  grantors  covenant  against  such  incum- 
brance.   Devlne  v.  Rawle.  1  Pa.  Adv.  Bep.  610. 

On  a  bill  to  foreclose  a  mortgage  given  by  a  ven- 
dor to  a  veodee,  he  may  set  up  that  he  was  obliged 
to  take  up  a  mortgage  note  that  his  vendee  had  as- 
sumed in  the  purchase  of  some  land.  Rawson  v. 
Copland,  8  Barb.  Ch.  106,  6  L.  ed.  860,  affirming  8 
Sandf .  Ch.  251, 7  L.  ed.  682. 

But  no  deduction  may  be  made  for  taxes  and  as- 
sessments as  damages  for  breach  of  covenant  fos 


New  JtsRSBT  SorBBMB  Coubt  of  Ebbobs  and  Appbalsl 


JUHB9 


died.  When  she  died  she  held  the  note  mcD- 
tioned.  There  was  also  fouod  after  h^r  death 
another  note  for  $1,000,  made  by  Stephen 
Brown.  Sr.,  and  payoble  to  Mrs.  Conover. 
The  bill  in  the  present  suit  was  filed  by  Peter 
V.  Conover,  as  the  administrator  of  his  de- 
ceased wife,  against  the  executors  of  Stephen 
Brown,  8r.  The  bill  prays  that  the  mortgage 
made  by  Peter  Y.  Conover  to  his  father-in-law. 


Stephen  Brown,  Sr.,  to  secnre  the  debts  men- 
tioned, may  be  decreed  to  be  the  property  of 
the  complainant,  as  administrator  of  his  wife; 
also  that  the  two  promissory  notes  made  by 
Stephen  Brown.  Sr.,  to  his  daughter,  Mrs.  Con- 
over,  may  be  surrendered  to  the  complainant, 
or  that  the  amount  due  on  such  instruments 
or  payments  received  upon  them,  may  be  de- 
creed to  be  paid  to  the  complainant;  also  for 


quiet  enJOTment  where  the  purchaser  to  not  dis- 
turl)ed  in  hisposMSSion.  Zabrlskie  v.  Baudendlatel 
(N.J.)Mayl9.ia90. 

The  same  doctrine  was  held  InsubstaDoe  in  Grant 
▼.  Tallman,  20  N.  Y.  lOU  75  Am.  Deo.  884,  in  which 
an  alleged  incambranoe  of  quit  rents  was  held  to 
be  DO  flrround  to  set-off  where  It  had  not  been  aotu- 
ally  enforced  or  even  asserted  against  the  mort- 
gagor. 

An  answer  setting  up  a  gravel  road  tax  as  a 
breach  of  warranty,  but  not  alleging  payment  or 
showing  that  it  was  a  iien  binding  on  the  property! 
constitutes  no  defense  to  foreclosure  against  the 
purchaser  under  a  warranty  deed.  CkM>k  v.  Fuaon, 
Mind.  SSL 

A  purchaser  of  land  cannot  In  a  suit  to  enforce 
a  purchase-money  mortgage  by  an  assignee,  claim 
a  deduction  from  the  mortgage  debt  by  reason  of 
an  outstanding  incambranoe  oo  the  land  covered 
by  a  special  warranty  deed,  where  the  assignee  of 
the  mortgage  took  the  assignment  before  tlie  pay- 
ment by  the  mortgagor  of  the  incumbrance. 
Timms  V.  Shannon^  19  Md.  290. 

Where  the  grantee  gave  a  mortgage  for  the  un- 
paid purchase  money  with  which  money  he  was  to 
procure  an  outstanding  tide,  it  is  no  defense  to  the 
for  closure  that  he  had  paid  such  money  to  a 
claimant,  where  It  was  not  shown  that  such  claim 
was  valid  or  that  the  outprandlng  title  had  been 
procured.    Richardson  v.  Tolman,  44  Mich.  878. 

Contract  for  erediU, 

Contraf*tB  for  crediting  the  mortgage  with  spe- 
oiflc  accounts  or  certain  debts  will  be  enforced 
in  all  the  courts. 

The  defendant,  an  assignor  of  a  mortgage,  may 
plead  damages  for  breach  of  a  parol  agreement  to 
keep  the  premises  insured,  where  he  is  sought  to 
be  personally  charged  as  a  guarantor  lor  the  de- 
flcieocy.    Van  Brunt  v.  Day,  81  N.  Y.  251. 

An  assignee  of  a  mortgage  is  bound  to  allow  as 
set-off  a  claim  for  prior  services  rendered  to  the 
mortgagee  under  a  contract  that  such  credit  would 
be  allowed,  and  this  will  be  allowed  In  fayor  of  an 
assignee  of  such  claim  purchasing  the  property. 
Hartley  v.  Tatham,  1  Robt.  846. 

A  mortgugor  may  maintain  a  bill  to  redeem  where 
the  mortgnvee  agreed  that  his  wages  should  be 
applied  to  the  mortgage  debt,  and  more  than 
enough  has  accrued  to  satisfy  the  same.  Doody  y. 
Pierce.  91  Mass.  14L 

Where  the  mortgagee  had  been  in  possession 
prior  to  his  death  under  an- agreement  to  apply  a 
part  of  the  profits  to  the  payment  of  the  mortgage, 
it  will  be  held  to  be  a  payment  pro  tanto  whether  It 
was  a  couoterclaim  or  not,  and  whether  it  was 
presented  to  the  admmistrator  for  allowance  or 
not.    Ford  V.  Smith,  00  Wis.  228. 

The  defendant  may  demand  the  cancellation  of  a 
deed  given  on  one  half  the  premises,  in  a  suit  to 
foreclose  a  mortgage  on  the  other  half,  where  the 
deed  was  to  be  regarded  as  a  mortgage  for  the 
other  half.    Bernhelmer  v.  Willets,  11  Hun,  16. 

Where  the  evidence  as  to  plaintiff *s  agreement  to 
pay  off  a  prior  mortgage  was  conHictlng  and  ab- 
surd, a  Judgment  denying  the  foreclosure  was 
reversed  on  the  evidence  and  foreclosure  allowed. 
Clark  V.  George  (Iowa)  Dec.  17, 189L 
21  L.  R.  A. 


A  mortgagor  cannot  acquire  demands  to  be  used 
as  a  set-off  against  the  mortgagee  after  notioe  that 
he  had  assigned  the  note,  although  such  mortgagee 
made  an  agreement  In  writing  that  he  would  ac- 
cept as  payment  any  cUims  against  him  that  the 
payor  could  obtain.  Qoldthwait  t.  Bradford,  88 
Ind.l4A. 

Special  grcundtfor  tquUdbU  inUrf^renUt  as  insolv* 
eneu^ete. 

Where  the  plaintiff  is  Insolvent  or  is  a  nonreei- 
dent,  or  similar  grounds  present  themselves  for 
equitable  interference,  a  set-off  will  usually  be 
allowed. 

In  an  action  by  the  representative  of  the  British 
government  to  foreclose  a  mortgage  as  security 
for  the  performance  of  a  contract,  it  was  said: 
**  [f  it  be  true  that  the  respondents  have  a  large 
claim  against  the  British  government,  for  the  pay- 
ment of  which  they  have  no  means  of  enforcing 
ezoept  by  an  application  of  It  to  the  (daim  which 
that  government  is  endeavoring  to  enforce  against 
them  through  this  petition,  they  have  a  right  un« 
doubtedly  to  offset  so  much  of  it  as  they  may  be 
enabled  to  establish  against  the  claim  which  that 
government  is  attempting  to  enforce,  by  an  appro- 
priation of  this  land  by  foreclosure.  Rowan  v. 
8harp*s  Rifle  Mfg.  Ck>.  29  Conn.  282, 81  Conn.  L 

On  a  bill  to  foreclose  a  mortgage  unconnected 
with  partnership,  an  accounting  is  not  permissible 
to  obtain  a  counterclaim  against  the  mortgage 
where  no  special  equities  are  set  up  in  the  answer 
by  way  of  cross-blU.    Hess  v.  Final,  82  Mich.  515w 

A  purchaser  will  not  be  allowed  to  set  off  against 
the  purchase  money  debts  obtained  by  him  against 
his  vendor  that  are  distinct  and  independent  where 
the  vendor  is  not  Insolvent.  Bowen  v.  Bowen,  20 
Conn.  127. 

In  a  suit  to  set  aside  a  satisfaction  of  a  judgment 
of  foreclosure  on  the  ground  that  the  purchase  at 
Judicial  sale  by  the  plaintiff  had  been  vacated,  the 
defendant  may  plead  that  the  plaintiff  had  received 
rents  and  profits  in  excess  of  the  Judgment,  and 
that  he  was  Insolvent  and  a  nonresident.  Hannon 
V.  Billiard,  88  Ind J62.  See  also  subdivision  ""Rents,** 
supra. 

Where  the  petitioner  to  foreclose  was  Insolvent, 
the  owner  of  the  equity  of  redemption  could  plead 
as  a  set-off  a  debt  which  he  had  against  him  per- 
sonally.   Goodwin  v.  Keney,  49  Conn.  668. 

A  receiver  of  an  insolvent  insurance  company 
should  allow  a  set-off  of  the  amount  of  loss  by  flre, 
due  the  insured,  as  against  a  foreclosure  by  the 
receiver,  under  2  N.  Y.  Rev.  Stat.,  47.  authorizing  a 
set-off  against  a  demand  by  an  insolvent.  HoU 
brook  V.  American  F.  Ins.  Co.  6  Paige,  2S0, 8  L.  ed. 
962. 

But  where  a  party  after  the  appomtment  of  a 
receiver  purchased  land  mortgaged  to  an  insuranoe 
company  and  assumed  the  mortgage,  be  could  not 
set  off  against  the  sum  due  the  value  of  a  poUoy 
held  by  him.    Waring  v.  0*Neill,  16  Hun,  106. 

PrinUiKUtopartUa. 

A  vendee  assuming  a  mortgage  when  sued  there- 
on cannot  plead  as  a  defense  an  indebtedness  due 
to  him  from  the  mortgagor.  Boyle  v.  Youroana.  9 
N.Y.8.R.888.  .       

! 
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%  difcOTery  of  all  notes,  aecuritiee,  or  obliga- 
tioDS  made  by  Stephen  Brown,  Sr.^ito  Anne  K 
Oonover,  which  the  defendants  may  have  or 
Iedow  of.  Peter  Y.  Conover  having  died, 
Abner  S.  Coriell  was  appointed  administrator 
df  bonis  non  of  Anne  K  Conover.  A  decree 
made  that  said  Coriell,  as  such  adminis- 


trator, was  entitled  to  recover  from  the  execu- 
tors of  Stephen  Brown,  Sr.,  the  amount  of 
both  the  notes  in  Question,  and  that  the  mon- 
eys due  on  them  should  be  applied,  in  the  first 
place,  to  the  satisfaction  of  the  mortgage  given 
by  Peter  V.  Conover  to  the  said  Stephen  Brown, 
Sr.    It  was  decreed  that  the  said  mortgage 


On  a  foreclosure  against  the  inxrchaser  of  the 
equity  of  redemptioii.  he  oannot  plead  damages 
from  a  breach  of  an  agreement  made  between  the 
mGrtgagee  and  a  prior  vendor.  Vanhouten  v.  Mc- 
carty, 4  N.  J.  Eq.  141. 

And  subeequeot  parchaseTS  of  chattels  that  axe 
mortgaged  cannot  plead  a  demand  io  favor  of  the 
mortgagor  against  the  mortgagee  in  an  action  of 
foreclosure.    Beera  v.  Waterbury,  8  Boew.  806. 

Parties  taking  up  a  mortgage  note  and  giving  a 
new  note,  for  the  benefit  of  the  mortgagor  to  pre- 
vent foredoeure  cannot,  when  sued  on  their  note* 
eet  off  damages  to  the  maker  of  the  first  note,  by 
breach  of  warranty  on  personal  property.  Zuck- 
ermann  v.  Solomon,  T8  IlL  180. 

Purchasers  of  land  subject  to  a  mortgage  cannot 
to  a  foreclosure  plead  as  an  oftlBet  damages  from 
fraud  practiced  upon  them  by  the  mortgagor 
where  there  is  nothing  to  connect  the  plaintiff 
with  such  fraud.    Reed  v.  Latson,  16  Barb.  9. 

An  answer  m  foreclosure  pleading  that  the 
plaintiff  obtained  valuable  real  estate  from  the 
defendant's  father  by  promising  to  support  him, 
bat  that  he  wholly  failed,  does  not  state  a  counter- 
claim in  favor  of  the  defendant.  Brlggs  v.  Sey- 
mour, 17  Wis.  26a. 

The  defendant  in  a  mortgage  foreclosure  may 
plead  m  set-off  an  account  against  the  firm  of 
which  plaintiff  is  a  member  under  the  statutes  of 
Iowa,  as  the  number  of  parties  do  not  affect  the 
4diaraoter  of  set-off,  and  It  is  a  set-off  because  it  is 
a  cause  of  action  arising  on  a  contract  in  favor  of 
defendant  against  plaintiff.  Allen  t.  Maddoz,  40 
Iowa,  124. 

Where  one  resident  sold  land  in  Ohio  to  another 
and  while  the  vendor  was  in  New  Jersey  the  pur- 
chase-money notes  were  seised  by  bis  creditor 
there  and  sold,  the  purchaser  cannot  in  an  action 
of  foreclosure  by  the  original  owner  set  up  as  a 
eoimterclaim  the  amount  he  had  paid  for  the 
notes  as  the  sale  m  New  Jersey  would  be  held  void 
In  Ohio.  Owen  v.  HiUer,  10  Ohio  St.  186,  76  Am. 
Dec6QS. 

Where  the  mortgagor  had  a  oounterclaim  against 
the  mortgagee,  and  also  owed  him  an  unsecured 
debt,  and  he  then  made  a  new  mortgage  to  another 
party,  who  filed  a  bill  to  redeem  from  the  prior 
mortgage  before  there  was  any  appropriation  of 
the  counterclaim  to  the  secured  or  unsecured  debt, 
and  both  had  become  barred  by  statute,  tbe  ooun- 
teroUilm  could  not  be  set  up  against  the  mortgage 
debt.   Boss  V.  Perrault,  18  Grant,  Ch.  a06. 

But  in  an  action  by  an  assignee  to  enforce  a  pur- 
chase-money chattel  mortgage,  the  mortgagor 
may  plead  damages  from  breach  of  warranty  to 
extinguish  the  mortgage.  Massachusetts  Loan  & 
T.  Co.  V.  Welch.  47  Minn.  188. 

Practice. 

In  an  action  for  redemption  where  the  mort- 
gagee counterclaimed  for  an  account  and  fore- 
doeure and  claimed  that  be  had  received  divers 
sums  in  respect  to  bills  of  exchange  and  on  opeo 
account,  but  that  a  balance  was  due,  the  court  re- 
<iuired  him  to  tile  a  bill  of  particulars.  Kemp  v. 
Goldberg,  L.  R.  86  Ch.  Div.  606,  56  L.  T.  N.  8.  786. 

Where  the  defendant  delayed  through  tbe  neg- 
ligence of  his  attorney  for  more  than  six  months 
to  file  his  oounterclaim  in  foreclosure  after  leave 
granted,  an  application  to  file  the  same  after  a 
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decree  taken  will  be  refused.  Wflkins  v.  Bedford, 
86  L.  T.N.  8. 622. 

In  an  action  to  recover  money  the  defendant 
cannot  counterclaim  by  foreclosing  a  mortgage 
in  that  suit,  on  land  in  another  county,  where  such 
court  would  not  have  had  jurisdiction  of  such 
foreclosure.    Lyman  v.  Stanton,  40  Kan.  727. 

Where  a  chattel  mortgagor  has  a  claim  against 
the  mortgagee  arising  out  of  a  different  transac- 
tion which  would  be  a  valid  setooff  but  which  is  not 
established,  the  mortgagor  is  not  entitled  to  an  in- 
junction and  receiver  In  respect  to  tbe  property  in 
the  hands  of  the  mortgagee.  Bayaud  v.  Fellows, 
28  Barb.  46L 

The  defendant  may  prosecute  his  counterclaim* 
notwithstanding  the  plaintiff  dismisses  tbe  fore- 
closure on  the  oounterclaim  being  filed,  under 
Kuoma  Ck>de.  §  806,  providing  that  a  dlsmlsBal  by  tbe 
plaintiff  shall  not  affect  the  right  to  a  trial  of  a  set- 
off or  counterch|tm.  Amos  v.  Humboldt  Loan 
Asso.  81  Kan.  474. 

The  defendant  in  several  foreclosure  suits  plead- 
ing the  same  set-off. will  not  be  compelled  to  elect 
as  to  which  of  them  he  will  apply  it.  McLane  v. 
Geer,  8  Edw.  Ch.  246, 6  L.  ed.  044. 

A  plea  of  title  under  a  junior  mortgage  and 
that  plalntiffHi  mortgage  is  invalid,  is  not  a  coun- 
terclaim, and  no  reply  Is  required.  Caryl  v.  Wil- 
liams, 7  Lans.  416. 

If  It  Is  necessary  for  the  mortgagor  to  ask  relief 
in  equity  against  a  mortgage  on  the  ground  that 
he  has  a  set-off,  he  must  show  some  other  tact 
than  tbe  mere  existence  of  a  demand  which  is  the 
proper  subject  of  set-off.  Gafford  v.  Proskauer, 
60  Ala.  264. 

A  plea  of  payment  does  not  have  to  be  pleaded 
like  a  counterclaim.   Heodrix  v.  Gore,  8  Or.  406. 

In  a  foreclosure  suit,  an  answer  pleadiog  over- 
payment and  asking  judgment  for  satisfaction,  is 
not  a  complaint  to  redeem  but  Is  sufficient  as  a 
counterclaim  for  satisfaction.  Couaway  v.  Car* 
penter,  68  Ind.  477. 

Sufficiency  of  evidence 

A  surety  being  In  possession  of  a  note  signed  by 
his  oo-surety  without  any  evidence  of  payment 
by  himself  or  proof  that  the  note  was  ever  paid 
cannot  use  tbe  same  as  a  set-off  to  foreclosure 
against  bim  by  his  surety.  Stone  t.  Buckner,  12 
Smedes  ft  M.  78. 

Services  and  supplies  furnished  by  the  defend- 
ant to  tbe  mortgagee,  his  father,  cannot  be  set  off  in 
tbe  absence  of  an  agreement  to  pay  therefor. 
Portz  V.  Schants,  70  Wis.  487;  Leary  v.  Leary,  68 
Wli.662. 

In  a  suit  to  cancel  a  mortgage  on  account  of  the 
laches  of  the  mortgagee  in  foreclosing,  by  reason 
of  which  tbe  mortgagor's  evidence  is  lost,  and  the 
note  is  claimed  to  have  been  paid  by  services, where 
such  ncte  was  made  after  the  rendition  of  the 
services  and  as  they  are  barred  by  time,  the  action 
cannot  be  maintained.  Ballou  v.  Taylor,  14  B.  I. 
277. 

A  plea  that  notwithstanding  a  formal  assignment 
by  the  mortgagee,  tbe  mortgage  was  still  to  re- 
main his  property,  although  he  had  guaranteed 
tbe  payment  thereof  is  not  plausible  and  a  further 
defense  of  advances  and  services  as  a  set-off  was 
held  not  to  be  sustained  by  the  evidence  in  the 
case.    Chase  V.  Brown,  82  Mich.  226.  LT. 
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should  be  surreDdered,  to  be  caDceled  of  rec- 
ord. We  are  of  the  opinion  that  the  facts  in 
this  case  show  no  equitable  ground  upon  which 
this  decree  can  stand.  In  the  first  place,  the 
conclusion  which  we  draw  from  the  testimony 
is  that  the  transaction  between  the  three  per- 
sons, Peter  Y.  Conover,  his  wife,  Anne  £. 
Conover,  and  Stephen  Brown,  8r..  as  a  part 
of  which  the  first-mentioned  note  was  given, 
was  a  novation.  The  husband  assumed  the 
position  of  debtor  to  his  father-in-law  for  the 
amount  of  his  debt  to  his  wife,  and  secured 
his  father-in-law  by  mortga^.  The  father 
assumed  the  position  of  debtor  to  his  daughter 
in  consideration  of  this  security  given  him  by 
the  husband.  The  wife  and  daughter  accept- 
ed the  note  of  the  father,  and  discharged  her 
husband.  A  legal  obligation  sprang^ mto  ex- 
istence from  father  to  daughter.  The  note 
ffiven  by  him  to  her  was  not~a  mere  memoran- 
dum of  the  amount  of  her  interest  in  the  hus- 
band's mortgage.  It  was  a  legal  debt,  and  its 
creation  left  in  her  father  the  legal  title  to  the 
entire  amount  of  the  mortgage.  The  right  to 
collect  this  note  in  a  court  of  law,  upon  the 
death  of  the  payee,  passed  to  her  husband  as 
her  administrator.  The  right  to  collect  the 
amount  of  the  mortgage  from  Conover,  the 
husband,  passed,  upon  the  death  of  Stephen 
Brown,  8r.,  to  his  executors.  In  this  condi- 
tion of  affairs,  no  Jurisdiction  in  a  court  of 
equity  to  seize  upon  the  note  and  the  mortgage 
existed.  The  right  of  the  administrator  to 
enforce  the  collection  of  the  note  in  an  action 
at  law  was  complete.  The  authority  to  enforce 
the  mortgage  against  Conover  personally  was 
a  distinct  affair.  Even  if  the  parties  to  the 
note  and  to  the  mortgage  were  identical,  an 
insuperable  objection  to  this  decree  would  be 
presented,  for  it  is  perceived  that  the  suit 
would  amount  to  an  attempt  to  redeem  the 
mortgage  by  setting  off  this  note  against  the 
mortgage.    Now,  it  is  entirely  setQed  in  this 


state  that  in  a  suit  instituted  to  foreclose  4 
mortgage  the  defendant  cannot  set  off  any  de* 
mand  he  may  have  against  the  mortgage  debt* 
This  rule  rests  upon  the  ground  that  such  » 
suit  is  not  a  personal  action,  but  a  proceedings 
in  rem.  White  v.  WHliams,  8  N.  J.  £q.  876; 
Dolman  v.  Oook,  14  N.  J.  Eq.  67;  Bird  v.  Da^ 
ma.  Id.  471;  DuiOejf  v.  Bergen,  28  M.  J.  Eq.  897^ 
Vanatia  v.  ^eto  feney  Mul,  L,  Ine.  Co.  81  K. 
J.  Eq.  17;  Pwrker  ▼.  BdrU,  82  N.  J.  Eq.  225. 

It  follows,  as  a  matter  of  course,  that  such  a. 
set-off  cannot  be  accomplished  by  a  suit  by  the* 
mortgagor  to  redeem  by  applying  such  an  in- 
dependent personal  demand  upon  the  mort- 
gage. Upon  this  ground  we  are  of  the  opin- 
ion that  there  was  an  absence  of  Jurisdiction  to 
make  the  decree  respecting  this  note.  Biit» 
had  this  court  concluded  that  Stephen  Brown, 
Sr.,  held  the  mortgage  partly  in  trust  for  his- 
daughter,  and  that  his  note  was  ffiven  merely 
as  evidence  of  the  amount  of  her  Interest  in  it, 
I  yet  conceive  that  the  decree  would  be  ques- 
tionable. The  mortgage  was  that  of  Conover 
individually.  The  trust  would  have  been  ia 
his  favor  only  as  the  administrator  of  his  wife. 
Her  estate  was  unsettled.  His  interest  jur& 
mariti  in  her  estate  was  in  the  remainder  after 
payment  of  her  debts.  Yet,  before  this  re* 
mainder  is  ascertained,  and  without  a  deter- 
mination whether  any  will  exists,  this  decree 
applies  a  part  of  the  assets  to  the  payment  of 
the  personal  debt  of  her  husband.  The  second 
note  which  is  applied  to  the  payment  of  the 
mortirage  stands  upon  the  same  footing  as  the 
first  in  respect  of  the  absence  of  an  equitable 
right  to  collect  it  or  apply  it  to  the  mortgage. 
Assuming  that  it  was  an  existing  demand 
against  the  estate  of  Stephen  Brown,  Sr.,  it  wa» 
a  strictlv  legal,  personal  claim,  enforceable  at 
law.  No  ground  for  the  assertion  of  equitable 
control  over  it  appears  in  the  cause. 

The  decree  ie  recereed. 
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*1.  In  aA  aetloB  mider  section  6449. 
Comp.  I«awB«  to  determine  adverse 
**  estates  and  Interests  "  in  real  estate* 

the  defendant  may  by  answer.  In  addition  to  a 
denial  of  plalntiff^s  title,  allege  faots  whioh  show 
title  in  himself,  and  ask  that  suph  title  be  quieted 
and  confirmed  by  the  court.  Bach  new  matter 
when  properly  pleaded,  constitutes  a  counter- 
claim, within  the  meaning  of  subdivision  1, 
§  4916,  Oomp.  Laws.  Such  counterclaim  consti- 
tutes a  cause  of  action  in  favor  of  the  defendant, 
and  against  the  plaintiff,  which  is  **oonnected 
with  the  subject  of  the  action.** 

^eadnotes  by  Waixht,  J. 


N  TB.— The  validity  of  the  description  of  prop- 
erty >c  assessment  rolls  by  the  use  of  initial  letters 
andflgu  esto  designate  parts  of  sections  of  land 
presents  question  of  much  interest  in  view  of  the 
alleged  cus  cm  discussed  in  the  opinion. 
21L.R  A. 


2.  Te  such  eennterelalm«  if  not  de* 
miirred  to,  the  plaintiff  must  responA 
by  a  reply*  and,  if  none  Is  served,  the  defend- 
ant may  move  for  Judgment.  Comp.  Laws» 
H  4918.  4019.  Rut  where  both  parties  at  tbe  trlaA 
treat  the  new  matter  as  traversed  and  at  issue* 
and  evidence  upon  the  same  is  put  in  without  ob- 
jection, and  the  court,  without  objection,  pro- 
ceeds to  litigate  and  determine  tbe  subject-mat* 
ter  of  tbe  counterclaim,  It  will  be  too  late,  after 
Judgment,  to  raise  the  point  that  no  reply  was- 
served.  In  such  case  the  reply  is  waived  by  con- 
duot. 

8.  In  said  statutory  action*  '*  estates 
and  interests**  in  lands  are  not  eynon^ 
ymous  in  meaning  with  *'  liens."  Here 
"Mens"  are  not  primarily  within  the  purview  of 
the  statute ;  but  where  a  defendant  sets  out  new 
matter  as  a  counterelaim,  which  embraces  a 
**llen*'  upon  tbe  land,  and  asks  the  court  to  pass 
upon  the  same,  and  such  new  matter  is  beard 
upon  the  merits,  and  is  determined  by  the  court*, 
without  objection,  it  will  be  too  late,  after  Ji]|{Ur- 
ment,  for  the  defendant  to  raise  the  technical 
objection  that  *'liens*'  cannot  be  Utigated  in  i 
an  action. 
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4.  The  •tetntereqixfre*  parcels  pflABd 
Uatedin  aA  aaaMMmttnt  roll«  wlileh  oon- 
■tels  of  parts  of  flectloiifl*  to  be  iMutleift* 
larly'deaeribed.  Ctomp.  Lawa,  M  1544.  168B. 
Aoocwdtnsly,-— fte/d,  that  traott  of  land  in  an  a»- 
■eanneotroU.  oonslsttaiflr  of  parts  of  seotlons,  da- 

•orfbed  as  follows,  via.:    Name  of  owner, ; 

notion :  town  ;  range  >  —  fol- 

lowed bj  a  statement  of  the  number  of  acres,  is 
Insoflleient,  beoauae  thei>art  of  the  section  is  not 
particularly  described.  The  fact  that  such  de- 
sorlption  may  not  mislead  the  owner  is  not  alone 
enough  to  Talidate  it. 

6*  FoUowlnif  the  mle  laid  down  in 
Powers  ▼.  lAra]>ee,2  N.  Dak.  141,  and  Keith 
V.  Hayden«  »  Minn.  SUS,— held,  that  the  combina- 
tion of  letters  and  llirures  given  below,  and 
an  otiiexB  of  similar  character,  in  the  anocas 
nent  roUs  in  question,  are  inauffident  and  in- 
▼alid  as  descriptfona  of  parts  of  sections  of 
]and«  Tim.:  NW«:  N W*  of  NBA;  nB  8W;  Ws  SW. 
8noh  symbol  writing  is  not  Bnglish  aa  it  la  ordina- 
rily used,  and  is  without  the  sanction  of  any  gen- 
eral usage  among  the  masses  of  the  people.  Hence 
the  symbol  writing  descriptions  cannot  be  upheld 
asa  baalB  of  taxation,  or  aa  a  meana  of  building  up 
and  perpetuating  title  to  real  eatate  under  the  rev- 
enue laws. 

6.  CJoorts  and  Jndfl^  rest  under  an  oill- 
eial  oblif^atlon  to  notlee  and  reco§^iae» 
wlthoni  proof;  such  Ikets  and  matters 
as  are  so  aotorloias  aa  to  be  generally 
known.  Among  other  things,  courts  must  Judi- 
dslly  notioe  the  vemacular  language,  and  such 
abbreviations  and  symbols  of  Ideas  as  have,  from 
immemorial  uae,  been  adopted  by  the  people 
generally,  and  thereby  have  become  a  part  of 
the  common  usage  of  the  language.  When  this 
occurs,  4.  e.  when  a  given  usage  of  language 
ceaaes  to  be  a  mere  special  usage,  limited  in  ics 
sphere,  and  emerges  into  general  use  among  the 
innosoa  of  the  people,  the  state,  either  by  its 
courts  or  its  legislature,  will  adopt  and  legalize 
auoh  usage,  and  thereby  add  the  same  to  the 
body  of  the  common  or  of  the  statute  law,  aa  the 
case  may  be.  Thereafter  the  existence  of  such 
general  usage  of  language  la  not  to  be  left  to  the 
haaards  of  mai  prUu  triala,  to  be  proved  or  dis- 
proved, as  teatimony  may  preponderate  oneway 
or  the  other.  Its  existence  is  evidenced  by  the 
statute  or  by  Judicial  precedents,  as  the  case  may 
hflu 

7.  The  trial  court*  ag^ainst  objection* 
allowed  delbndaat  to  serve  an  amend- 
ed answer,  embracing,  among  others,  the  fol- 
towtng  averments :  ''That  said  abbreviations  and 
combination  of  letters  and  figures  were  In  gen- 
eral use  in  Barnes  County,  North  Dakota,  and 
tfaroDghont  the  State  of  North  Dakota,  and 
throughout  those  parts  of  the  United  States 
where  the  government  system  of  survey  is  used 
for  the  description  of  parts  of  sections  of  lands, 
and  were  generally  understood  by  the  people 
and  taxpayers  of  said  Barnes  county  and  the 
state  of  North  Dakota,  and  in  thoae  portions  of 
the  United  States  where  the  government  system 
of  survey  Is  used.**  Held,  that  the  ruling  was 
prejudtdftl  error. 

8.  In  walnin^  land  Ibr  taxation,  the  as- 
sessor may  refer  to  descriptions  or 
lists  of  land  furnished  either  by  the  county 
eommissioners  under  section  1644,  Comp.  Laws, 
or  by  individuals  under  section  1564,  Id.,  but  the 
asseasor  iaoffloiaUy  responsible  for  the  legal  snf- 
ftciency  of  the  description  of  all  parcels  of  real 
ertate  returned  by  him.  Upon  that  oflBcial  alone 
devolves  the  entire  responsibility  of  making  out 
and  delivering  the  roll  containing  a  list  of  taxa- 
ble hmda.   AcoordiDgly,— held,  where  a  parcel  of 
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land  is  attempted  to  be  described  in  the  assessor's 
return,  but  such  description  is  inherently  and 
fatally  defective,  the  same  cannot  be  rendered 
valid  and  sufficient  by  showing  that  it  corres- 
ponds to  a  description  furnished  the  assessor  by 
the  owner,  or  by  any  one  else.  The  public  an<l 
bidders  at  tax  sales,  as  well  as  owners,  are  inter- 
ested  in  the  descriptious  of  real  estate4n  tax  rec- 
ords and  tax  titles.  Such  descriptions,  to  ba 
suillcient,  must  point  out  parcels  of  hind  clearly 
and  distinctly  by  the  use  of  terms  commonly  un- 
derstood. 

(January  19, 1808.) 

CROSS  APPEA.LS  from  tbe  District  Court 
for  Barnes  Ck>uDt7  in  an  action  brought  to 
quiet  title  to  certain  real  estate  which  defend- 
ant claimed  under  certain  tax  sales.  The 
plaintiff  appealed  from  so  much  of  the  Judg- 
ment as  compelled  him  to  pay  tbe  taxes,  and 
defendant  appealed  from  so  much  thereof  aa 
adjudged  the  sales  illegal.  Judgment  reverMd 
an^aintiffi  appeal, 

Tbe  facts  are  stated  in  the  opinion. 

Menert.  J.  E.  Robinson  and  Charles  A* 
Pollock,  for  plaintiff: 

The  law  is  not  local;  it  is  not  changed  by 
local  customs;  it  must  be  the  same  in  every 
county  of  tbe  state. 

When  a  custom  has  become  so  established 
as  to  become  a  part  of  tbe  law  tbe  court  will 
act  upon  it,  without  requiring  it  to  be  proved. 

Oonaequa  v.  WiUinge.  1  Pet.  C.  C.  225. 

Courts  will  take  judicial  notice  of  whatever 
is  generally  known  or  generally  ascertainable 
within  their  jurisdictions. 

Brawny.  Piper,  91  U.  S.  87,  28  L.  ed.  200. 

Two  is  not  one  half,  nor  four  one  fourth,, 
and  no  usage  could  be  allowed  to  change  their 
significance. 

Pdioer  V.  Larabee,  2  N.  Dak.  141. 

The  law  requires  a  definite  record  and  no 
other  evidence  is  competenL 

Power  Y.  Larabee,  supra. 

Where  land  is  sold  for  taxes  it  is  essential 
that  every  fact  necessary  to  give  jurisdiction 
should  appear  on  the  face  of  tlie  record. 

Thatcher  v.  P&well,  19  U.  S.  6  Wheat.  119, 
5  L.  ed.  221;  McGlung  y.  Roes,  18  U.  S.  5 
Wheat.  116.  6  L.  ed.  46. 

Every  essential  proceeding  in  the  course  of 
a  levy  of  taxes  must  appear  of  record  in  writ- 
ten and  permanent  form  in  the  records  of  th» 
bodies  authorized  lo  act  upon  them. 

Cooley,  Taxn.  247:  Desty,  Taxn.  1087. 

Messre.  Newman  St  Resser.  for  defend- 
ant: 

The  complaint  is  equitable  and  the  action  » 
suit  in  equity. 

(riTea  V.  Tuler  (N.  Dak.)  Nov.  7, 1892. 

The  defendant  mav  set  forth  as  many  de- 
fenses and  counterclaims  as  he  may  have, 
whether  they  be  such  as  have  been  heretoforo 
denominatea  legal  or  equitable,  or  both. 

Comp.  Laws.  §  4916. 

The  lacts  alleged  constitute  a  cause  of  ae* 
tion  against  the  plaintiff  so  that  a  judgment 
for  tbe  relief  demanded  can  be  rendered  afsaiost 
bim.  It  is  an  equitable  counterclaim  and 
properly  pleaded  as  such. 

Pom.  Rem.  &  Rem.  Rights,  §  746;  Jarvis  v. 
iVdb,  19  Wis.  74. 

The  fact  that  the  statute  makes  the  tax  deeds 
prima  facie  evidence  of  the  regularity  of  all 
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prooeedingB  and  conclasiTe  evidenoe  of  the 
facts  recited,  does  DOt  relieve  defendant  from 
pleading  such  proceedings  and  facts. 

RvsBell  V.  Mann,  22  Oal.  182;  UimmeUnan 
T.  Danos,  85  Cal.  441. 

Defendant  was  entitled  to  Judgment  for  the 
relief  to  which  he  was  "entitled  upon  such 
statement." 

Comp.  Laws,  §§  4919.  4988. 

In  the  case  at  bar  the  roll  shows  upon  its 
face  that  it  is  an  assessment  roU  of  lands  in 
Barnes  county,  Dakota.  It  attempts  to  de- 
scribe "parts  of  sections"  of  land;  it  gives  the 
number  of  acres  in  each  part  of  section.  Tak 
ing  the  first  attempted  description  and,  leaving 
out  the  "abbreviations  and  combinations  of 
letters  and  figures,"  it  reads,  "That  part  of 
section  25  in  township  141.  of  range  59,  con- 
taining 80  acres,  owned  by  James  B.  Power." 

Parol  evidence  is  admi^^sible  for  the  purpose 
of  applying  the  description  to  the  land  and 
identifying  the  land  which  is  described. 

See  2  Phillips,  Ev.  Cowen  &  Hill's  noU$,  p. 
718,  noU  610;  p.  788.  note  514;  1  Greenl.  Ev. 
§§  286-801,  notel;  Stetoart  v.  Colter,  31  Minn. 
^5;  Ame8  v.  L&tory,  30  Minn.  288;  Judd  v. 
Anderson,  61  Iowa,  845;  Knote  v.  Caldtoea,  48 
Kan.  464;  Driqgers  v.  CoModay,  71  Ala.  529; 
French  v.  Patterson,  61  Me.  203;  Welty,  As- 
sessments. 170. 

The  question  is.  What  eighty  acres  in  section 
twenty -five  did  James  P.  Power  own,  and  this 
ouestion  may  be  answered  by  extrinsic  evi- 
dence. 

Smith  T.  Shattuck,  12  Or.  362;  Hopkins  v. 
Toung,  15  R.  I.  48;  Cooley,  Taxn.  1st  ed.  282. 

This  description  is  not  only  not  calculated  to 
mislead  appellant,  but  to  directly  apprise  him 
of  the  fart  that  eiehty  acres  of  land  owned  by 
him  in  section  25  is  assessed  for  taxation,  and 
could  not  more  directly  or  positively  notify 
him  of  that  fact,  had  liie  assessor  served  a  no- 
tice directly  upon  him  to  that  effect.  There 
fore,  the  assessment  roll,  omitting  entirely 
"the  abbreviations  and  combioatioDS  of  letters 
and  figures"  appearing  under  the  head  of  part 
of  section  is  sufllcient. 

See  Tollman  v.  White,  2  N.  T.  66;  PeopU  v. 
0'^ri>n.53HuD.  5ft0;  KeUy  v.  BerraU,  20¥ed. 
Rep.  370:  San  Gabriel  Valley  Land  d  Water 
Co.  V.  Whitmer  Bros.  Co,  18  L.  R.  A.  465,  96 
Cal.  623;  Bemis  v.  Caldwell,  143  Mass.  299; 
State  V.  WoodJtmdge,  42  N.  J.  L.  401;  French  v. 
Patterson,  61  Me.  208. 

Abbreviations  such  as  are  generally  under- 
stood and  such  are  used  in  the  United  States 
land  ofQce,  may  be  used  to  describe  lands 
where  it  admits  of  such  deFcription.  De- 
scriptions furnished  by  the  Dnited  States  sur- 
veys of  the  public  lands  may  always  be  used 
in 'making  assessments. 

Welty,  Assessments,  pp.  172,  173.  See  also 
Bihle^f  V.  Smith,  2  Mich.  503;  Jordan  Ditching 
4&  Draining  Asso.  v.  Wagoner,  33  Ind.  51; 
Jenkins  v.  McTigue,  22  Fed.  Rep.  148;  Me- 
Quade  v.  Jaffray,  47  Minn.  320;  Taylor  v. 
Wright,  121  Dl.  455;  Hodgdon  v.  Burleigh,  4 
Fed.  Rep.  Ill;  GilfiUan  v.  Hdbart,  84  Minn. 
67;  Judd  v.  Anderson,  51  Iowa.  345;  Lxtng  v. 
Long,  2  Blackf.  293;  Atkins  v.  Hinman,  7  111. 
437;  BlakeUy  v.  Bestor,  13  111.  714;  QoodaU  v. 
Harrison,  2  Mo.  154;  Stevens  v.  Rollister,  19 
Vt.  605;  Hannah  v.  CoUins,  94  Ind.  203. 
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Were  these  characters  "in  such  general  oae 
and  so  generally  understood  by  the  people,"  at 
the  time  they  were  used  as  to  be  unlikely  to 
mislead  appellant?  Parol  evidenoe  is  clearly 
admissible  to  show  such  general  use  and  im* 
derstanding. 

2  PhilliM,  Ev.  Oowen  &  Hiirs  notes,  p.  728; 
Sleght  V.  Hartshome,  2  Johns.  531. 

Facts  of  universal  notoriety  need^not  be 
proved. 

Broum  v.  Piper,  91  U.  S.  42,  28  L.  ed.  201; 
2  Greenl.  Ev.  §249;  Paris  v.  Lemu,  85  Dl.  601. 

A  description  by  which  a  competent  survey 
or  can  identify  the  land  is  sufficient. 

Law  V.  Peojpie,  80  Dl.  268;  Fowler  v.  People, 
98  111.  116;  PeopU  v.  Stahl,  101  Dl.  846. 

It  is  not  sufficient  that  the  description  might 
mislead  a  stranger. 

tUtaw  V.  Orr,  80  Iowa,  860. 

Furthermore,  appellant  is  presumed  to  have 
furnished  the  assessor  with  these  descriptiona. 

It  was  his  duty  to  do  so. 

Comp.  Laws,  §  1554. 

The  presumption  is  that  it  was  done. 

Bank  of  United  States  v.  Dandridge,  25  XT.  8. 
12  Wheat.  70,  6  L.  ed.  554;  HaHweU  v.  Boot, 
19  Johns.  845;  Territory  v.  Stone.  2  Dak.  155. 

The  legal  effect  is  that  the  descriptions  found 
in  the  assessment  roll  were  made  by  appellant 
himself. 

If  the  owner  gives  a  defectiye  description  he 
cannot  complain. 

Lane  v.  Mareft,  88  La.  Ann.  654;  Jejfriea  t. 
CloTk,  28  Kan.  448. 

But  if  these  figures  are  meaningless  and  coa« 
vey  no  idea,  they  have  the  same  significance  as 
any  other  blot  of  ink,  and  may  be  disregardecL 
They  have  no  tendency  to  mislead,  and  there- 
fore may  be  rejected. 

Bosworth  V.  Danzien,  25  Cal.  297. 

There  can  certainly  be  no  question  as  to  the 
meaning  of  the  abbreviations.  E.,  W.,  N.,  8., 
or  N.  E.,  N.  W.,  S.  E.,  or  S.  W..  when  ap- 
plied to  points  of  the  compass  or  in  land  de- 
scriptions. 

Chiniquy  v.  People,  78  111.  570;  Hitt  v.  Btaek- 
welder,  118  lU.  288;  Window  v.  Cooper,  104 
Dl.  248. 

The  word  "of  may  be  supplied  because  in 
accordance  with  genend  usage  and  under- 
standing. 

Orton  T.  Noonan,  28  Wis.  102. 

Eighty  acres  in  the  east  part  must  be  laid  off 
in  the  form  of  a  parallelogram  and  160  acres 
in  the  northwest  part  in  square  form. 

Jackson  v.  Viekory,  1  Wend.  406;  Morris  ▼. 
Stuart,  1  G.  Greene,  875. 

Wallin»  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  was  the  owner  of  lands  described  in 
the  complaint,  and  situated  in  Barnes  county. 
Said  lands  were  sold  at  tax  sale  in  the  years 
1887,  1888,  and  1889  for  the  alleged  taxes  of 
1886, 1887,  and  1888.  Defendant  was  the  pur- 
chaser of  the  lands  at  each  and  all  of  said 
sales,  and  tax  certificates  evidencing  the  sales, 
respectively,  were  delivered  to  him  in  due 
form.  No  redemption  from  either  of  the  sales 
was  ever  made.  The  time  for  redemption 
from  the  first  sale  (1887)  having  expired,  the 
county  treasurer  of  said  county  made  out  in 
due  form,  and   delivered    to  defendant,  tax 
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^eeds  of  said  lands  based  on  said  tax  sale  of 
1887.  This  action  is  brought  to  quiet  title  un- 
•der  section  6449,  Com  p.  Laws.  Defendant  by 
Ills  amended  answer  denies  plaintiffs  owner- 
abip  of  the  land,  and  by  the  way  of  counter- 
claim alleges  title  in  himself  by  virtue  of  said 
tax  deeds,  and  also  sets  up  the  sales  to  him  of 
mid  lands  for  the  taxes  of  1887  and  1888,  as  al- 
ready stated.  Defendant  demanded  as  his  re- 
lief that  the  title  of  the  lands  be  quieted  and 
confirmed  in  himself,  and  further  demanded 
that,  in  the  event  of  the  sale  being  declared 
yoid,plaintLff  be  required  to  pav  all  of  said  taxes, 
with  interest,  as  a  condition  of  plaintiffs'  relief. 

In  view  of  the  conclusion  at  which  we  have 
arrived,  it  will  be  unnecessary  to  consider  all 
•of  the  many  points  arising  upon  the  record. 
We  will,  however,  consider  certain  points  of 
practice  which  are  incidentallv  involved,  and 
which  affect  the  Judf;roent  that  must  be  en- 
tered k>e]ow.  No  reply  to  the  answer  waa 
aervc.i,  nor  did  defendant  move  for  Judgment 
as  for  want  of  a  reply.  The  trial  was  mani- 
festly conducted  upon  the  theory  that  all  the 
allegations  of  the  answer  which  were  plead*  d 
ss  a  counterclaim  were  at  issue.  Testimony 
was  offered,  without  objectioo,  to  prove  and 
disprove  the  averments  of  the  answer,  and  the 
court,  without  objection  or  protest,  made  its 
flodings  of  facts  and  conclusions  of  law  upon 
the  subject-matter  of  the  counterclaim.  In 
this  court  the  claim  is  made  by  defendant's 
counsel  that,  inasmuch  as  plaintiff  did  not  re- 
plv  to  the  counterclaim,  he  admitted  all  the 
facts  stated  therehi;  citing  sections  4919.  4938, 
Com  p.  Laws.  Counsel  says:  "The  question 
to  be  determined  on  the  appeal  then  is.  Do  the 
facts  ststed  in  the  defendant's  counterclaim 
entitle  him  to  the  relief  dcmandedf  We  think 
the  new  matter  pleaded  in  the  answer  consti- 
tutes a  counterclaim,  within  the  meaning  of 
suhdivision  1,  §  4915,  Comp.  Laws.  The  new 
matter  constitutes  a  cause  of  action  in  defend- 
ant's favor  and  airainst  the  plaintiff,  and  such 
new  matter  is  "connected  with  the  subject  of 
the  action."  Bliss,  Code  PI.  §  874;  Jartis  v. 
P^ek,  19  Wis.  74;  EinUnan  v.  Linn,  20  Minn. 
433,  (Gil.  387,)  and  cases  cited.  A  reply  was 
requisite  under  the  statute,  but  a  reply  may  be 
waived,  and  we  are  of  the  opinion  defendant 
waived  a  reply  by  proceeding  at  the  trial  to 
treat  the  new  matter  in  the  answer  as  being 
traversed  and  at  issue  without  a  reply.  Bliss, 
Code  PI.  S  897;  Netcott  v.  P^ter,  19  Kan. 
181;  MaUhetM  v.  T(ninus,  22  Minn.  132. 

Another  point  raised  in  this  court,  but 
which  does  not  appear  to  have  been  suggested 
below,  is  this:  Counsel  for  defendant  claim 
that  "all  considerations  as  to  the  1887  and  1888 
taxes  are  eliminated."  The  position  taken  is 
that,  the  action  being  brought  under  section 
5449,  Comp.  Laws,  the  court  can  determine 
only  adverse  "estates  and  interests,"  and  that 
a  mere  "lien,"  such  as  is  evidenced  by  the 
tax  certiffcatea,  cannot  be  litigated.  Defend- 
ant cites  ^tVftA^  v.  Webb,  10  Minn.  59  (GU.  41), 
88  Am.  Dec.  56,  which  sustains  the  point,  and 
holds  under  a  statute  which,  when  the  case 
was  decided,  was  similar  to  ours,  that  "liens 
cannot  be  determined  in  such  an  action." 
But  in  later  cases  it  has  been  held  in  Minne- 
sota that  where  a  defendant  elects  to  have  his 
own  case  determined  in  such  action,  and 
sets  out  the  facts  of  his  case  and  asks   judg- 
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ment  upon  such  fncts,  and  the  court,  without 
objection,  pron^uuces  judgment  thereon  upon 
the  merits,  it  will  then  be  too  late  for  the  de- 
fendant to  raise  any  technical  objection  based 
upon  the  form  of  ihe  action.  Hooper  v.  Henry, 
31  Minn.  264;  Mitchell  r.  MeFarland.Anmnn. 
535.  The  reasoning  of  these  later  cases  is,  in 
our  judgment,  unassailable,  and  we  therefore 
rule  that  all  questions  arising  out  of  the  tax 
sales  and  certificates  of  1888  and  1889  were 
properly  before  the  trial  court,  and  are  there- 
fore before  this  court  for  review. 

After  a  trial  before  the  court,  numerous 
findings  of  law  and  fact  were  filed.  It  was  ad- 
mitted at  the  trial,  and  the  court  found,  that  the 
assessment  roll  of  Barnes  county,  aa  returned 
in  each  of  the  years,  was  in  the  **  words,  let- 
ters, figures  and  form"  aa  follows: 

Sr^^iasf  p  p  K  p 
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Against  th«  obfecUon  of  plaintiff's  counsel, 
who  excepted  to  the  ruling  and  assigns  error 
upon  it  in  this  court,  the  defendant  served  an 
amended  answer,  which  among  other  allega- 
tions, contained  the  following:  "That  said 
abbreviations  and  combination  of  letters  and 
fleures  were  in  general  ase  in  Barnes  county, 
North  Dakota,  and  throughout  the  state  of 
North  Dakota,  and  throughout  those  parts  of 
the  United  States  where  the  government  sys- 
tem of  survey  is  used,  for  the  description  of 
parts  of  sections  of  land,  and  were  generally 
understood  by  the  people  and  taxpayers  of  said 
Barnes  county  and  the  state  of  North  Dakota, 
and  in  those  portions  of  the  United  States 
where  the  government  system  of  survey  of 
lands  is  used,  and  where,  when  applied  to  de- 
scriptions of  lands,  abbreviations  of  said,  de- 
scriptions of  halves  and  Quarters  of  sections  and 
smsUer  subdivisions.  That  the  said  flirure 
two  placed  at  the  right,  and  opposite  the' up- 
per portion  of  the  proper  letter  indication,  east, 
west,  north,  or  south,  is  generallv  used  and 
generally  understood  throughout  the  state  of 
North  Dakota,  and  throughout  those  portions 
of  the  United  States  in  which  said  government 
system  of  survey  is  used,  as  meaning  'one  half 
when  applied  to  descriptions  of  land;  and  the 
said  figure  four  placed  at  the  right,  and  oppo- 
site the  upper  right-hand  portions  of  the  abbre- 
viations, N.  E.,  S.  E..  S.  W.,  or  N.  W.,  when 
applied  to  descriptions  of  land,  is-  generally 
used  and  understood  throughout  the  state  of 
North  Dakota,  and  those  portions  of  the  Unit- 
ed Slates  where  the  said  government  system  of 
survej^  is  used,  as  meaning  'one  quarter,*  and 
the  said  figure  two  and  the  said  figure  four  are 
BO  as  aforesaid  used  and  understood  in  place 
cf  the  fractions  one  half  and  one  fc.rb. 
That  said  abbreviations  and  combinations  of 
letters  and  figures  are  uniformly  used  by  this 
plaintiff  in  describing  parts  of  sections  of  land, 
and  were  at  the  time  of  said  assessment  well 
understood  by  him.  That  said  abbreviations 
and  combinations  of  letters  and  figures  are  in 
general  use  in  the  general  land  offices  of  the 
United  States,  and  in  the  land  office  in  the  dis- 
trict in  which  said  Barnes  county  is  situated, 
and  in  the  offices  of  the  various  auditors,  treas- 
urers, and  registers  of  deeds  throughout  the 
state  of  North  Dakota,  and  have  been  so  used 
since  the  orfranization  of  said  local  land  offices 
and  since  the  organization  of  said  county,  and 
have  been  so  used  by  the  occupants  of  said 
lands  in  correspondence  with  reference  to  the 
same,  and  are  more  frequently  used  than  any 
other  abbreviations  or  combinations  of  letters 
and  figures  to  indicate  parts  of  sections  of 
lanrl." 

The  case  was  tried  by  the  court,  and  at  the 
trial  defendant's  witnesses  upon  the  question 
of  usage  were  not  cross-examined,  and  plain- 
tiff offered  no  rebutting  evidence  on  that 
branch  of  the  case.  The  court  found  for  the 
defendant  upon  the  question  of  usage,  and 
made  its*findings  of  facts  substantially  in  the 
language  of  the  amended  answer,  as  above  set 
out.  Plaintiff  excepted  to  such  findings  as 
follows:  The  evidence  does  not  show  a  uni- 
form usage;  it  only  tends  to  show  that  such 
characters  are  known  and  used  for  private  con- 
venience by  a  class  of  experts.  The  evidence 
upi^n  the  question  of  usage  is  in  the  record. 
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The  trial  court  held  that  said  aescriptions  of 
the  several  tracts  of  land  were  sufficient,  an<l 
that  the  taxes  based  thereon  were  regular  and  • 
valid  taxes;  but  also  found  that  certain 
irregularities  occurred  as  to  the  sales  which  ren- 
dered the  sales  illegal,  and  adjudged  that  all 
of  the  sales  were  illegal,  and  that  the  tax  deed» 
and  certificates  fell  with  the  sales  upon  which 
they  were  made.  Judgment  was  entered  ac- 
cordingly. Both  parties  appeal  from  the  Judg* 
ment. 

The  pivotal  question  presented  is  this:. 
Was  it  proper  and  allowable,  under  estab- 
lished principles  of  law,  for  the  defendant 
to  allege  and  attempt  to  show,  by  testimony 
offered  in  the  trial  court,  that  the  svmbol 
writing  as  used  in  the  assessment  rolls  waa 
and  is  "generally  understood  by  the  people 
and  taxpayers  of  said  Barnes  county  and  tlio 
state  of  North  Dakota,  and  in  those  portions 
of  tlie  United  States  where  the  government 
system  of  survey  of  land  is  used."  We  re- 
mark first,  tiiat  in  a  case  recently  decided 
{P&w&rs  V.  Larabee,  2  N.  Dak.  141,)  thi» 
court,  after  a  very  careful  consideration, 
held  that  descriptions  essentially  the  same 
as  those  appearing  here  were  insufficient.  Id 
that  case  we  said  :  "  Wc  hold  that  the  al leged 
description  is  wholly  insufficient  as  a  de- 
scription of  the  lands  in.  question,  or  of  any 
lands,  and  that  it  cannot  be  sustained  as  a 
means  of  identifying  the  lands  for  purposes 
of  assessment  for  taxation,  or  for  the  ulterior 
purpose  of  transferring  the  title  of  the  realty 
from  the  general  owner  to  the  tax-title  holder 
and  his  successors  in  interest.  The  alleged 
description  is  neither  written  out  in  words, 
nor  is  the  same  expressed  by  characters  or 
abbreviations  commonlv  used  by  convey- 
ancers, or  generally  understood  and  used  by 
the  people  at  large,  in  describing  land.  The 
description  of  realty  placed  in  the  assessment 
roll  is  the  means  of  identifying  ordescribing- 
the  land  for  all  the  subsequent  steps  in  the 
process  of  taxation  and  sale,  if  a  sale  Is  made. 
The  official  who  makes  the  tax  list  and  du- 
plicate, and  the  official  who  collects  the  tax, 
or  sells  and  conveys  the  land,  or  certifles  to 
its  redemption  from  sale,  are  governed  by  the 
original  description  in  the  roll,  and  are  not 
authorized  by  law  to  change  the  same.— cit- 
ing  Keith  v.  Raydm,  26  Minn.  212.  There 
has  no  case  been  cited,  and  we  know  of  none, 
which  directly  passes  upon  the  sufficiency  of 
the  particular  aescriptions  in  question  aside 
from  those  we  have  mentioned.  No  authoritr 
can  be  shown,  we  think,  which  sustains  such 
descriptions,  and  it  is  si^ificant  (in  view  of 
the  claim  made  by  defendant's  counsel  that 
such  descriptions  are  in  general  and  com- 
mon use,  not  only  in  this  state,  but  in  all 
stAtes  where  the  government  system  of  land 
surveys  exists)  that  the  validity  of  such  de- 
scriptions has  never  been  drawn  into  review 
in  the  courts  of  last  resort  except  in  the  two 
cases  cited,  and  then  only  to  be  condemned 
as  unauthorized  by  general  usage.  In  the 
cases  cited,  no  evidence  was  introduced 
tending  to  prove  or  disprove  the  existence  of 
the  alleged  general  usage  in  Question,  and 
yet  both  courts  declared  and  held,  distinctly 
and  emphatically,  that  no  such  ffeneral 
usage  did  exist.     In  KHth  v.   Ha/yain,  the 
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^amt  ny«:  "There  is  no  geneiml  usage  of 
Uili  kiiid ;  neither  is  this  the  import  of  the 
lettsfB  and  figures  employed,  accordiDff  to 
the  eommon  and  ordinal  usage  of  the  £d£- 
lish  language,  as  the  same  is  spoken  or  writ- 
ten in  wis  state,  or  in  ffeDcral,  nor  as  it  is 
ftsed  in  the  Judgments  of  courts."  In  Poteera 
T.  Larabeet  this  court  used  the  foliowinir 
language :  "  The  description  is  not  expressed 
in  common  language ;  nor  are  the  characters 
and  abbreviations  employed  such  as  are  U9ed 
by  oouTeyancers  in  describing  real  estate; 
nor  do  the  people  generally  use  such  a  com- 
bination of  words,  letters,  'and  figures  in  re- 
ferring to  or  describing  land. "  It  is  element- 
ary that  courts  will  take  judicial  notice  of 
the  Temacular  language  of  the  people  and 
of  its  mutations,  and  hence  will  take  notice 
whether  given  words,  letten,  and  figures 
which  are  brought  to  the  notice  of  the  court 
are  or  are  not  couched  in  the  ordinarv  lan- 
guage in  use  by  the  court  and  people.  In 
w  cases  cited  the  holding  was  in  effect  that 
the  arbitrary  combinations  of  letters  and 
fi|i:urei^  as  used  in  the  respective  assessment 
rolls,  is  not  the  language  of  the  court  or 
<x>untry,  i,  e,  is  not  the  English  language  as 
-commonly  used.  An  inspection  of  the  symbol 
writing  will  at  once  show  the  correctness  of 
this  view.  The  figure  2,  according  to  its 
established  meaning,  represents  two  units  or 
whole  numbers,  and  the  figure  4  represents 
four  units  or  whole  numbers.  ,  As  employed 
in  the  assessment  rolls,  2  is  made  to  signify 
■one  half  of  one  whole  number,  and  4  one 
fourth  of  a  whole  number.  Thus  it  appears 
that  the  symbols  in  question  consist  of  a 
<x>mbination  of  lettere  and  figures  whereby 
euch  letters  and  figures  are  perverted  from 
their  established  significatiou  and  use  among 
the  people,  and  made  to  signify  something 
radical Iv  different  when  used  to  descritS 
land.  It  is  a  matter  of  which  this  court  will 
take  notice,  because  a  matter  of  common 
knowledge,  that  the  government  system  of 
surveying  land  has  oeen  quite  generally 
^idopted  in  the  western  states,  and  that  the 
aystem  prevails  in  the  states  of  North  Da- 
kota and  Minnesota;  and  yet,  as  has  been 
ehown,  the  courts  of  last  resort  in  the  two 
states  mentioned  have  taken  Judicial  coat- 
nizance  of  the  fact,  and  so  held  that  tfie 
symbol  writing  in  question,  as  a  mode  of 
describing  land,  has  not  the  sanction  of  gen- 
eral usage  in  either  of  the  said  states.  In 
view  of  these  adjudications— that  of  Powers 
V.  Larabee,  being  very  recent,  and  made  after 
mature  deliberation — we  think  it  would  be 
unwise  to  hold  that  evidence  is  admissible 
to  prove  only  such  facta  as  the  court  would 
be  bound  to  judicially  note  without  proof, 
if  such  facts  really  exist.  If  it  be  true  that 
the  symbol  writing  is,  as  alleged  by  the 
answer,  used  in  describing  land,  and  ^  gen- 
eral Iv  understood"  by  the  taxpayers  and  the 
people  of  North  Dakota  and  tnroughout  the 
western  states,  the  judges  and  courts  of  such 
states  are  bound  to  judicially  note  the  ex- 
istence of  such  usage.  To  borrow  the  words 
of  Chief  JuHiee  Caton,  ** courts  will  not  ore- 
tend  to  be  more  ignorant  than  the  rest  of 
mankind."  If  evidence  became  necessary  in 
this  case  to  prove  that  the  usage  in  question 
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was  generally  underetood  and  in  common  use 
bv  the  taxpayen  and  people  of  this  state  and 
of  the  western  states  generally,  tiien,  and  for 
the  same  reason,  evidence  would  be  needed  to 
certify  the  same  facts  to  any  other  trial  court 
in  the  state  in  which  the  question  might 
arise.  Vanada  v.  EajMns,  1  J.  J.  Marsli. 
285,  19  Am.  Dea  92 ;  BaHey  v.  Kakmagog 
Pub.  Oo,  40  Mich.  251 :  12  Am.  &  Eng.  £ncy- 
clop.  Law,  p.  197,  note  J. 

The  judges  of  the  supreme  courts  of  Min- 
nesota and  North  Dakota  alike  rest  under  an 
oflicial  obligation  to  notice  without  proof 
such  usages  and  customs  as  have  become 
general  amonff  all  classes  of  people  in  these 
states ;  yet  in  both  states  the  courts  have  held 
squarely  that  the  symbol  writing,  such  as  is 
found  in  the  tax  rolls  in  this  case,  has  not 
the  sanction  of  general  usage  in  such  states, 
respectively.  When  a  usage  becomes  gen- 
era), the  courts  will  notice  the  same. 
Bishop,  Cont.  %  445.  It  is  true  that  many 
usages  are  not  judicially  noticed  in  the 
courts.  Such  usages  are  often  shown  to  ex- 
ist by  testimony.  **  The  leading  distinctions 
between  customs,  considered  as  usage,  and 
law,  is  that  the  former  is  restricted  to  a  par- 
ticular locality  or  class  of  persons,  or  bus- 
iness, while  the  latter  is  universal  through- 
out the  state."  Id.  g  446.  When  a  usage 
is  special,  t.  e.  limited  to  a  particular  lo- 
cality or  business  or  class  of  persons,  the 
judges  are  not  always  supposed  to  be  aware 
of  its  existence,  and  hence  proof  is  sometimes 
resorts  ^to,  when  the  fact  is  disputed,  to 
establish'  or  disprove  the  existence  of  the 
usage.  Id.  g  4£K).  When  it  is  shown  that  a 
particular  usage  existed  and  was  known  to 
the  parties  to  uie  contract,  such  usage  may, 
and  often  does,  modify  the  contract.  Id. 
g§  449,  456.  Blackstone  makes  the  same  dis- 
tinction, and  defines  the  two  classes  of  cus- 
toms as  follows :  **  Qeneral  customs,  which 
are  the  universal  rule  of  the  whole  king- 
dom, and  form  tiie  common  law  in  its  strict 
and  more  usual  signification;  particular 
customs,  which  for  the  most  part  affect  only 
the  inhabitants  of  particular  districts."  1 
Bl.  Com.  67.  The  books  are  replete  with 
decisions  illustrating  and  applying  the  gen- 
eral doctrine  that  special  customs  and  the 
usajres  of  trade  may  be  shown  by  testimonjy 
produced  in  court  for  the  purpose  of  modi- 
fying contracts.  Barnard  v.  Kellogg,  77  C 
8.  10  Wall.  388,  19  L.  ed.  987 ;  Walla  v. 
Bailey,  49  N.  Y.  464 ;  GoOender  v.  Dinamore, 
55  N.  Y.  200,  14  Am.  Rep.  224.  But,  as  we 
have  seen,  such  customs  as  have  ceased  to  be 
special,  i.  e.  local  as  to  territory  or  limited 
as  to  classes,  and  have  become  generally 
known,  used,  and  understood  by  the  people 
and  taxpayere  of  the  whole  state,  and  of 
many  other  states,  no  longer  need  to  be  prov- 
ed, because  all  courts  and  judges  are  bound 
to  know  such  mattera  of  fact  and  such  usages 
and  customs  as  are  so  notorious  as  to  be  com- 
monly known.  This  general  proposition  is 
elementary.  Stephen,  Di^.  Ev.  124,  and 
notea.  The  matters  judicially  noticed  are 
very  numerous,  and  need  not  be  enumerated 
here.  It  wi  1 1  sufHce  to  say  that  al  1  authorities 
agree  that  the  vernacular  lan^age,  and  such 
onlinary  abbreviations  as  are  in  conunon  use, 
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are  noticed  without  proof.  Reyoolds,  Ev. 
68.  To  prove  facta  commonly  known  is 
regarded  by  the  courts  as  a  waste  of  time, 
and  for  that  reason  is  not  permitted.  Id.  p. 
60.  While  authority  abounds  showing  that 
special  customs  may  be  established  by  testi- 
mony, we  have  searched  laboriously,  but  in 
Tain,  for  a  precedent  which  authorizes  the 
introduction  of  evidence  to  establish  the  ex- 
istence of  a  custom  of  language  which  is  al- 
leged to  be  generally  known  and  understood 
by  the  taxpayers  and  people  throughout  an 
entire  state  or  nation.  It  is.  in  our  view, 
obviously  unsound  to  argue  that  the  courts 
or  judees  of  a  state  or  nation  may  be  con- 
sidered as  unaware  of  the  existence  of  a  cus- 
tom of  language  which  is  claimed  to  be  so 
notorious  that  it  is  known  and  used  generally 
by  the  taxpayers  and  people  throughout  the 
entire  state  or  nation.  At  all  events  it  is 
fundamental  in  the  law  tliat  courts  are  bound 
to  know  such  notorious  facts,  matters,  and 
usages,  of  language  as  are  generally  known 
to  other  people.  We  are  not  regardless  of  the 
fact  that  the  English  language  has  reached 
its  present  state  by  processes  of  growth  and 
development,  and  that  new  words,  phrases, 
and  abbreviations  ure  from  time  to  time 
insrrafted  upon  the  body  of  the  language. 
The  process  of  growth  and  accretion  will 
continue,  and  it  is  possible,  though  we  do 
not  exnect  the  event,  that  the  shorthand  or 
symbol  writing  in  (question  will  cease  to  be 
what  we  now  consider  it,  viz.,  a  special 
clerical  usage  limited  in  its  use,  for  the  most 
part,  to  certain  officials  (United  States  land- 
office  officials  and  certain  county  officials)  and 
their  clerks  and  deputies,  and  emerge  into 
common  use.  Should  this  transpire,  courts 
and  judges,  under  their  oaths  of  office,  will 
take  judicial  cognizance  of  the  event,  and 
will  then  uphold  the  validity  of  the  symbol 
writing  in  assessment  rolls  as  a  basis  of  taxa- 
tion, and  of  building  up  and  transferring 
title  to  real  estate.  Should  the  symbol  writ- 
ing become  general  as  a  means  of  describing 
laud,  there  would  then  be  no  more  ocx»sion 
to  offer  proof  of  the  usage  than  there  now  is 
to  establish  any  other  common  usage  of  the 
vernacular  language.  In  the  event  supposed, 
the  symbol  writing,  as  a  means  of  describing 
realty,  would  be  quite  as  familiar  to  all  who 
spe^ik  and  write  the  language,  including  all 
well-informed  women  and  advanced  pupils 
in  the  public  schools,  as  the  older  methods 
are  now  familiar  to  them,  i.  e.  descriptions 
by  the  use  of  English  words  or  common  frac- 
tions. 

It  is  manifestly  true  that  if  the  symbol 
writing  can  be  established  as  a  common  cus- 
tom, by  a  finding  of  fact  based  upon  testi- 
mony, it  must  follow  that  its  nonexistence 
as  a  common  custom  can  be  certified  in  the 
same  manner.  To  illustrate  our  meaning, 
let  us  suppose  that,  instead  of  standing  upon 
kis  oblection  to  filing  the  amended  answer, 
plaintiff's  counsel  liad  seen  fit  to  appear 
and  cross-examine  defendant's  witnesses,  and 
then  had  offered  rebutting  testimony  suf- 
ficiently strong  to  have  overcome  defendant's 
testimony,  as  we  think  would  not  have  been 
at  all  difficult  to  do.  Then  in  the  hypothe- 
ticAl  case  the  finding  of  the  trial  court  as  to 
81  L.  R.  A« 


the  usage  must  have  been  the  exact  opposite- 
of  that  which  is  before  us.  But  shall  so  im> 
portant  a  matter  as  the  existence  or  nonex- 
istence of  a  general  usage  of  language  or- 
symbol  writing  in  describing  land  turn  upon> 
the  varying  financial  abilities  of  suitors,  or 
the  uncertain  vigilance  and  skill  of.  counsel 
in  arraying  testimony,  where  the  amount  of' 
testimony,  from  the  nature  of  the  case,  ia- 
practically  inexhaustible?  There  is,  we 
think,  practically  no  limit  to  the  number  of 
witnesses  pro  and  con.  who  will  honestly 
testify  to  the  result  of  their  personal  expe- 
riences and  observations  as  to  the  prevalence- 
and  extent  of  the  custom.  In  one  case  the 
affirmative  side  will  preponderate,  and  in  the 
other  the  negative.  But  to  place  the  public- 
revenues  and  titles  to  land  upon  such  a  shift- 
ing basis  would  be  to  rest  them  upon  a« 
foundation  of  quicksand.  This  argument  has- 
been  anticipated,  and  to  meet  it  counsel  cite  8^ 
OreenJeaf  on  Evidence,  249.  We  quote  from, 
the  author  a  paragraph  which  counsel  have^ 
italicized  in  their  brief :  **  And,  after  having- 
been  frequently  proved  in  the  course  of  suc- 
cessive legal  investigations,  .  .  .  will  take- 
notice  of  it  without  further  proof. "  Accord- 
ing to  this,  the  courts  are  not  to  take  cogni- 
zance of  a  usage  until  it  has  been  **  frequently 
proved."  When  not  proved  at  all,  or  when 
disproved,  the  holdings  would,  according  to* 
this,  be  different.  But  the  learned  commen- 
tator is  here  confining  his  observations  to* 
a  particular  class  of  special  customs,  i.  e. 
**  usages  of  trade. "  It  would  have  been  nearer 
the  mark,  we  think,  from  the  standpoint  of 
defendant's  counsel,  to  have  cited  the  pre- 
vious section, — 248.  There  the  author  is- 
treating  of  a  still  wider  class  of  "special 
customs,"  viz.,  "local  customs, "—** estab- 
lished by  common  consent  and  uniform  prac- 
tice from  time  immemorial."  But  in  both- 
sections  of  the  treatise  the  learned  com- 
mentator is  confining  his  remarks  to  "special 
customs. "  As  has  been  shown,  such  customs 
and  usages  are  very  frequently  proven  in- 
court  as  a  means  of  interpreting  contracts, 
and  sometimes  to  annex  terms  to  contracts. 
But  reference  to  the  averments  of  the  amended 
answer  shows  that  the  idea  of  a  special  cus- 
tom is  distinctly  negatived  by  the  answer ;. 
nor  would  counsel  contend  that  a  mere  special 
custom  should  receive  judicial  sanction  as  a. 
means  of  building  up  title  to  land.  A  de- 
scription in  the  tax  roll,  adjudged  to  be  val- 
id, in  one  county  or  locality  in  the  state,  must 
be  held  good  in  all  parts  of  the  state ;  other- 
wise, chaos  in  tax  proceedings  and  in  land" 
titles  would  supervene. 

The  considerations  already  advanced  have 
satisfied  a  majority  of  this  court  that  the  aver- 
ments as  to  a  general  usage  of  language- 
pleaded  in  the  amended  answer  present  a  state 
of  things  which  ought  not  to  be  left  to  the 
chances  of  nisi  prius  trials,  and  be  permitted 
to  be  proved  or  disproved,  as  it  might  turo< 
out.  Hence  we  shall  sustain  plaintiff's  as- 
signment of  error  predicated  upon  the  order 
of  allowing  the  amended  answer  to  be  served- 
and  filed.  The  chief  justice,  (Judge  Barthol- 
omew,) while  fully  ageing  with  the  ma- 
jority of  the  court  m  holding  that  th^ 
descriptions  in  question  are  without  the  sane- 
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tioM  of  any  general  custom  or  law,  and  bence 
are  insufficient  as  a  basis  of  taxation,  prefers 
to  rest  his  concurrence  on  this  brancb  of  tbe 
case  upon  a  somewbat  different  line  of  reason- 
ing. I  quote  bis  language :  **  A  description 
of  realty  in  an  assessment  roll,  to  be  suf- 
flcient,  must  be  sucb  a  one  as  tbe  law  rec- 
ognizes. It  is  not  enougb  tbat  it  be  sucb  as 
may  be,  in  fact,  understood,  or  often  or  gen- 
erally used.  It  must  be  sucb  as  must  be  un- 
derstood in  tbe  sense  tbat  tbe  law  will  not 
listen  to  tbe  declaration  tbat  it  is  not  under- 
stood. A  defective  or  ambiguous  descrip- 
tion in  a  deed  or  contract  may  be  cured  by  as- 
certaining the  intention  of  tbe  parties  to  tbe 
instrument,  and  giving  effect  to  such  inten- 
tion. But  this  cannot  appljr  to  an  assess- 
ment. Tax  proceedings  are  in  invitum,  and 
there  are  no  contracting  parties.  Primarily, 
the  description  must  be  such  tbat  it  must  be 
understood  by,  and  will  not  mislead,  the 
owner.  It  must  also  go  further,  and  be  such 
as  must  be  understood  by  all  persons  desiring 
to  purchase  at  tax  sale.  Theoretically  this 
includes  all  persons  capable  of  contracting. 
A  description  that  must  be  thus  generally  un- 
derstood should  have  a  more  certain  basis 
than  a  mere  fact,  because  ignorance  of  fact 
can  always  be  used  as  an  excuse  or  defense. 
It  must  be  based  upon  tbe  law,  and  this  may 
be  upon  an  express  statute  authorizing  the 
description,  or  it  may  be  upon  common  law, 
or,  what  is  th  same  thing,  custom.  Sir 
William  Blackstone  said,  in  substance,  tbat 
it  was  tbe  pride  of  the  English  common  law 
that  it  was  but  the  customs  of  the  people, 
adopted  by  themselves,  and  resting  upon  im- 
memorial usage.  1  Bl.  Com.  78,  74.  There 
is  a  clear  distinction  between  usage,  bow- 
ever  general,  and  custom.  Usage  is  local 
practice,  and  must  be  proved.  Custom  is 
general  practice,  judicially  noticed  without 
proof,  usage  is  the  fact.  Custom  is  the 
law.  There  may  be  usage  without  custom, 
but  there  can  be  no  custom  without  usage  to 
accompany  or  precede  it.  Usage  consists  of 
a  repetition  of  acts.  Custom  arises  out  of 
this  repetition.  Usage  is  the  evidence  of 
custom.  Usage  is  inductive,  based  on  con- 
sent of  persons  in  a  locality.  Custom  is  de- 
ductive, making  established  local  usage  a 
law.  Whart.  Ev.  §  965:  Anderson,  Diet. 
Law,  'Custom'  and  'Usage. '  From  these  def- 
initions it  would  seem  to  follow  that  there 
may  exist  a  usage  that  would  affect  or  con- 
trol a  contract,  and  yet  not  reach  the  dignity 
of  a  custom  or  law :  and  it  has  been  so  ruled. 
Oart&r  v.  Philadelphia  Coal  Co.  Tl  Pa.  290 : 
Mamingitar  v.  Ounningham,  110  Ind.  883,  69 
Am.  Rep.  dll.  These  distinctions  between 
usage  and  custom  have  not  always  been  ob- 
served. The  words  are  often  used  inter- 
changeably, and  not  a  little  confusion  has 
followed  this  inadvertence.  But  if  we  give 
proper  prominence  to  the  thought  that  one  is 
fact,  and  the  other  law,  the  intricate  question 
in  this  case,  arising  upon  an  attempt  to  plead 
and  prove  usage,  is,  to  my  mina,  resolved 
without  diflSculty.  Law,  speaking  without 
reference  to  the  exceptions,  is  not  a  subject 
of  proof.  In  no  branch  of  the  law  is  cer- 
taintv  and  uniformity  more  imperatively  de- 
manded than  in  that  branch  that  deals  with 
21  L.R  A. 


tbe  transfer  of  title  iO  real  property.  A  de- 
scription which  is  not  good  in  every  portion 
of  the  state  can  be  good  in  no  portion.  From 
the  very  definition  of  usage  it  is  not  within 
its  province  to  fix  this  uniformity.  That  can 
only  be  done  by  law.  I  do  not  care  to  go  a» 
far  as  to  hold  that  the  nature  and  extent  of 
a  usage  mav  not  be  shown  in  any  case  in 
order  tliat  the  court  may  deduce  therefrom  a 
custom,  although  this  would  generally  be 
unnecessary,  as  courts  would  recognize  i^ 
usage  that  was  so  universal,  ancient,  and  cer- 
tain that  it  would  support  a  custom  without 
evidence.  But,  from  the  nature  of  our  cir- 
cumstances, no  usage  can  exist  in  this  state 
that  would  support  the  custom  that  must  ob- 
tain before  descriptions  such  as  were  used  in 
this  ca^  can  be  upheld.  Vast  portions  of 
our  area  yet  belong  to  the  general  govern- 
ment. Some  of  it  is  yet  unsurveyed ;  some 
counties  but  recently  organized ;  others  yet 
unorganized.  It  is  not  possible  tbat  in  sucb 
localities  any  'usage'  as  to  real-estate  de- 
scriptions, in  the  proper  sense  of  the  word, 
can  have  an  existence.  *  It  cannot  be  tbat  per- 
sons who  seek  to  occupy  these  lands  are 
required  to  take  notice  of  a  usage  of  which 
they  have  no  knowledge  in  fact,  and  which 
never  obtained  in  their  locality.  If  once  we 
bold  such  descriptions  good,  we  establish  the 
custom,  and  make  it  the  law  of  the  state  for- 
ever afterwards,  unless  annulled  by  the  leg- 
islature. This  we  ought  not  to  do  until  our 
conditions  change.  The  trial  court  erred  in 
holding  the  description  good." 

But  counsel  claim  that  the  description  of 
the  tracts  involved  here  is  sufficient  if  the 
svmbol  writing  be  ignored  and  rejected. 
They  say  in  their  brief :  "  Part  of  section  25, 
in  township  141,  of  range  59,  containing  80 
acres,  owned  by  James  B.  Power,"  is  suf- 
ficient, because,  as  they  say,  it  would  not 
mislead  the  owner.  We  think  that  whether 
such  a  description  would  mislead  the  owner 
or  not  might  depend  largely  upon  the  num- 
ber of  80-acre  tracts  belonging  to  him  in  the 
section  ;'also  upon  the  situation  of  the  various 
tracts  which  he  might  own  with  reference  to 
the  quarter  sections.  Whether  the  80  acres 
was  or  was  not  in  a  solid  body  would  also 
be  an  important  factor,  we  think.  It  is,  in 
our  judgment,  important  to  keep  in  view 
the  fact  that  others  besides  owners  of  land 
have  a  vital  interest  in  descriptions  of  lands 
in  tax  rolls.  Delinquent  lands  are  sold 
for  taxes,  and  titles  are  to  be  built  up  and 
perpetuated  on  such  sales.  When  lands  are 
offered  at  tax  sales,  it  is  important  to  the 
public  revenue,  as  well  as  to  purchasers,  that 
some  definitely  ascertained  tract  or  tracts 
should  be  put  up  for  sale.  There  would  be 
little  inducement  to  buv  if  the  parcels  offered 
are  not  i>ointed  out  by  some  apt  and  suitable 
description  familiar  to  the  public,  which 
would  enable  a  purchaser  to  identify,  not 
merely  a  tract,  but  the  particular  parcel 
purchased.  BfdweU  v.  WM,  10  Minn.  59, 
(Gil.  41.)  88  Am.  Dec.  56;  Black,  Tax 
Titles,  ^  88;  1  Desty,  Taxn.  564.  To  us  tbe 
proposition  that  fractions  of  whole  sections 
need  not  be  designated  in  a  tax  roll  further 
than  by  giving  the  section,  town,  range,  and 
number  of  acres,    in   connection   with   the 
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owner  s  nAm^,  fg  noTel,  and  lomewhft.  start- 
*iofi  Our  observation  and  study  liave  led 
us  to  oelieye  that  the  practice  of  describing 
parts  of  sections  in  tax  rolls,  as  well  as  in 
deeds  of  conveyance,  is  universal  at  the  west. 
We  are  certain  that  the  statute  in  force  when 
these  lands  were  assessed  required  such  de> 
scriptioDS  in  addition  to  the  other  data  men- 
tioned. Comp.  Laws,  $  1582 ;  also  Id.  g  1544. 
Section  1582  provides  that  the  assessment 
roll,  amonff  other  things,  shall  contain  a 
list  of  lands,  **with  the  number  of  acres  in 
«ach  tract  set  opposite  the  same. "  To  set  the 
number  of  acres  down  in  the  roll  opposite 
the  tract  necessitates  a  description  of  the  tract 
in  connection  with  the  number  of  acres.  We 
think  this  statute  is  not  only  plain,  but  is 
likewise  mandatory.  It  is  well  settled  that 
«  description  in  a  tax  proceeding — which  is 
a  proceeding  in  iniitum — that  is  inherently 
and  fatally  defective  cannot  be  helped  out 
and  Yalidated  by  extrinsic  evidence.  It  is 
also  true  that  where  premises  have  acquired  a 
name  or  description  by  repute,  though  not 
technically  correct,  the  same  will  suffice  for 
purposes  of  taxation,  and  parol  evidence  is 
competent  to  show  that  the  name  acquired  by 
repute  coincides  with  the  proper  description 
of  such  land.  QilfiUan  v.  Hoba/rt,  84  Minn. 
<$7.  This  line  of  authority  is  clearly  not  in 
point  in  the  case  at  bar.  There  is  neither 
allegation  in  the  answer  nor  claim  that  the 
lands  of  the  plaintiff  have  acquired  any  name 
or  designation  by  repute  which  is  peculiar 
and  different  from  other  lands  situated  within 
government  surveys  iu  the  state.  On  the 
•contrary,  the  assertion  is  emphasized  in  the 
answer  that  the  descriptions  of  the  lands  in 
suit  are  technically  accurate,  and  conform 
precisely  to  a  usage  of  language  which  is 
general  in  describing  lands  in  this  state. 
Bee  extract  from  amended  answer,  tupra; 
also.  Knight  v.  Alexander,  88  Minn.  884. 

Counsel  make  the  further  point  that  inas- 
much as  section  1554,  Comp.  Laws,  required 
taxpayers  to  "list  all  property  subject  to 
taxation,''  and  because  it  does  not  appear 
from  '*  annotations  on  the  roir  that  plaintiff's 
property  was  in  fact  listed  by  the  assessor, 
that  the  court  must  conclusively  presume  that 
plaintiff  not  only  made  a  statement  of  his 
property,  as  required  by  section  1547,  but 
that  plaintiff  furnished  the  assessor  a  list  in 
which  the  lands  in  question  were  described 
by  precisely  similar  symbols  to  those  now 
appearing  on  the  roll.  In  support  of  this 
point,  counsel  cite  sections  1549,  1550,  Comp. 
Laws,  to  show  that,  where  the  taxpayer  falls 
or  refuses  to  list  his  property,  it  then  be- 
comes the  duty  of  the  assessor  to  **note  the 
fact  on  the  roll,"  and  return  it  to  the  auditor. 
We  do  not  so  read  the  two  sections  last  cited. 
Said  sections,  we  think,  have  reference  to 
•documents  of  a  different  character  from  the 
"return**  and  roll,  viz.,  to  lists  such  as  the 
county  commissioners  are  required,  under 
section  1544,  to  furnish  all  assessors.  We 
liave  found  a  section— one  not  cited— which 
we  think  is  the  only  one  which  requires  an 
assessor  in  a  case  of  failure  or  refusal  to  list 
to  note  the  fact  on  the  roll  or  ** return. "  But 
this  is  confined  to  **  personal  property,  **  and 
the  omission  to  include  real  estate  is,  we  I 
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think,  si^ificant,  and  implies,  at  least,  that 
no  such  annotation  on  the  roll  is  to  be  made 
as  to  real  estate.  Comp.  Laws,  g  1588.  This 
view  is  strengthened  b^  a  requirement  of  law 
that  the  county  commissioners  shall  furnish 
assessors  in  each  year  blank  forms  for  listing, 
containing  *'a  list  of  all  the  entered  lands  in 
his  county  subject  to  taxation,  **  which  list 
shall  contain  **  lands  by  township,  range,  and 
section,  and  any  division  or  part  of  a  section.  ^ 
Where  the  owner  is  neither  absent  nor  un- 
known, it  becomes  the  duty  of  the  assessor 
both  to  "ascertain  and  value**  the  property. 
Section  1548.  In  tlie  total  absence  of  proof 
we  cannot  assume  in  any  case  that  the  owner 
was  not  absent  and  not  unknown,  and  that 
the  assessor  did  not  ascertain  and  value  his 
property  for  one  or  the  other  reason.  In  this 
case,  for  a  special  reason,  that  theory  cannot 
be  indulged.  The  answer  expressly  avers 
that  said  land  "  was  by  the  assessor  of  said 
Barnes  county  duly  assessed  for  taxation  at 
its  true  value.**  It  is  true,  and  the  fact  has 
been  a  source  of  embarrassment  to  this  court, 
that  the  statutes  governing  the  listing  and 
assessing  of  these  lands  were  conflicting,  and 
far  from  being  clear  in  meaning.  Tet  one 
thing  stands  out  with  clearness  and  certainty, 
and  that  is  the  fact  that  the  entire  responsi- 
bility for  describing  property  in  the  "roll" 
is  devolved  bv  statute  upon  the  assessor.  It 
is  that  official  who  is  required  to  make  out 
and  deliver  to  the  county  clerk  a  **  return** 
or  "roll.**  Comp.  Laws,  §§  1550,  1582.  It 
is  with  the  descriptions  of  land  in  the  return 
or  roll  that  we  are  dealing  in  this  case.  Such 
description  must  govern  in  all  subsequent 
steps  in  the  process  of  taxation,  and  in  trans- 
ferring the  title  of  land  sold  for  taxes  and 
not  r^eemed.  It  certainly  would  be  the 
duty  of  the  assessor,  in  making  out  his  roll, 
to  have  recourse  to  any  lists  of  property  fur- 
nished him,  either  by  his  official  superiors, 
the  county  commissioners,  or  by  taxpayers 
individually ;  but  as  between  lists  differing 
as  to  description  the  arbiter  must  be  the  as- 
sessor himself,  whose  official  duty  it  is  to 
make  out  and  deliver  a  roll  containing  suf- 
ficient descriptions.  We  cannot  see,  in  view 
of  all  the  provisions  of  the  statute,  that  an 
assessor  can  avoid  full  responsibility  for  all 
descri  pt ions  and  other  data  i n  the  roll.  -More- 
over, as  has  been  seen  we  are  of  the  opinion 
that  a  description  of  realty  essentially  in- 
sufficient cannot  be  upheld  as  a  basis  of  taxa- 
tion, or  for  buildinff  up  title  under  the  reve- 
nue laws,  even  wfien  such  description  is 
furnished  by  the  owner.  The  public  and 
purchasers  at  tax  sales,  and  their  successors, 
have  an  interest  in  descriptions  of  land  as 
well  as  owners.  We  think  the  weight  of 
authority  supports  our  view  upon  this  point, 
but  we  are  aware  that  some  cases  hold  that, 
where  the  owner  furnishes  the  exact  descrip- 
tion involved,  he  is  estopped  from  question- 
iBR  its  sufficiency. 

In  conclusion  we  feel  like  saying  that  every 
member  of  this  court  has  given  to  this  case 
his  very  best  and  most  faithful  consideration. 
We  appreciate  the  importance  of  the  ques- 
tions involved,  relating,  as  the^  do,  to  the 
public  revenues,  and  baring  vitally,  also, 
upon  the  stability  of  land  titles  in  this  state. 
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We  readily  concede  that  views  differing  from 
onn  may  be  and  are  honestly  entertained ; 
but  we  have  concluded  that  stability  in  a 
rule  of  property,  when  once  deliberately  ad- 
judged, is  of  prime  importance  and  hence 
have  adhered  to  the  views  laid  down  in  the 
previous  decisions.  Moreover,  we  believe 
that  comparatively  a  small  number  of  the 
whole  population  have  any  degree  of  famil- 
iarity with  the  symbol  writing  in  question. 
Those  who  have  close  relations  with  the  local 
land  offices,  and  with  such  of  the  county 
officers  as  have  copied  and  adopted  the  svm- 
bol  writing  from  Uie  land  officers,  are  indeed 
strongly  impressed  with  the  idea  that  all  of 
the  people  understand  and  use  this  mode  of 
describing  land.  We  cannot  come'  to  the 
same  conclusion.  We  think  symbol  writing 
in  tax  records  has  already  disappeared,  and 
is  no  longer  employed  in  county  offices  in 
this  state,  and  our  belief  is  strong  that  when 
the  public  land  has  been  disposecT of.  and  the 
locsi  land  offices  have  performed  their  limited 


and  temporary  functions,  and  have  been  re* 
moved  further  west,  it  will  be  found  that 
symbol  writing  in  describing  realty  will 
have  failed  to  become  ingrafted  upon  the 
vernacular  language.  We  feel  justified  in 
this  conclusion  from  our  observations  and 
experience  in  the  older  states  of  the  west. 
If  we  are  mistajsen,  the  remedv  can  be  readily 
found  in  the  legislative  branch  of  the  govern- 
ment, where  a  statute  can  be  passed  to  gov« 
em  future  assessments,  tiee  "The  Elements 
of  Jurisprudence,"  by  T.  E.  Hollaud,  p.  64. 
The  judgment  entered  below  must  be  reversed, 
and  a  new  judgment  entered,  quieting  title 
in  the  plaintiff,  and  also  setting  asiae  the 
taxes  on  the  land  in  question  for  the  vears 
1886,  1887,  and  1888,  and  vacating  all  tax 
deeds  and  certificates  described  in  or  referred 
to  in  the  amended  answer.  Neither  party 
will  recover  ousts  or  dislmrsements  in  this 
court.  The  district  court  will  enter  judg« 
ment  accordingly. 
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I  (nnlmam  under  contract  ob- 
or  nnleMi  his  emplo^meni 
him  with  some  public  dvty) 
has  ar  rif^ht  to  refteae  to  work  for  or  deal 
with  any  maa  or  class  of  men,  as  be  sees  fit;  and 
this  right,  which  one  man  may  ezerdse  sloffly, 
any  number  may  agree  to  exercise  jointly. 
t*  A  lar^  number  of  retail  Ivmber 
dealers  formed  a  ▼olnntary  aaeodi^ 
tion«  by  which  they  mutually  agreed  that  they 
would  not  deal  with  any  manufacturer  or  whole- 
sale dealer  who  should  sell  lumber  directly  to 
consumers,  not  dealers,  at  any  point  where  a 
member  of  the  association  was  carrying  on  a  re- 
tail yard,  and  provided  In  their  by-laws  that, 
wiienever  any  wholesale  dealer  or  manufacturer 
made  any  such  sale,  their  necretary  should 
notify  all  the  members  of  the  fact.  The  plaintiflT 
taaTing  made  such  a  bale,  the  secretary  threatened 
to  send  notice  of  the  fact,  as  provided  in  the  by- 
laws, to  all  the  members  of  the  assoolRtion. 
Hdd  not  actionable,  and  no  ground  for  an  in- 
junction* 

amy  ao,  1888.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Ramsay  County  re- 

^Headnotea  by  Kitohei«l,  J. 


fusing  to  dissolve  a  temporary  injunction  re- 
straining defend[ints  from  refusing  to  trade 
with  complainant.     Rerer^, 

The  facts  are  stated  in  the  opinion. 

Mr.  William  A.  Lancaster  for  appel- 
lants. 

Messrs.  Warner,  Richardson  Sb  Law- 
rencCf  for  respondent: 

The  complaint  charges  that  the  defendants 
have  conspired  together  to  monopolize  the  lum- 
ber basiness;  to  fix  the  prices  of  lumber  and 
building  material;  to  compel  dealers  and  con- 
sumers to  pay  those  prices;  to  extort  money 
from  those  who  deal  with  others  than  the  mem- 
bers of  the  assodation;  to  prevent  by  threats 
and  intimidation  each  wholesale  lumber  dealer 
in  this  and  other  states  from  selling  to  any  one 
but  their  members;  to  compel  all  retail  dealers 
to  Join  and  act  with  them ;  that  they  seek  to  do 
these  things  by  means  of  wrongful  and  un- 
lawful combination. 

That  they  are  actually  endeavoring  to  extort 
from  plaintiff  a  large  sum  of  money  because 
it  has  dealt  directly  with  consumers  and  not 
through  the  channels  which  the  association 
seeks  to  fix;  that  they  are  seeking  to  carry  out 
their  aims  and  purposes  by  open  threats  and 
intimidation;  that  plaintiff  has  refused  to  pav 
tlie  monev;  that  they  threaten  thai  unless  it 
does  pay  it  at  once  they  will  bring  it  into  dis- 
repute; that  they  will  injure  its  business  by 
notifying  their  members,  others,  not  members, 
but  who  are  in  sympathy  with  their  objects, 
and  all  the  wholesale  dealers  in  the  state  to 
cease  to  do  business  with  plaintiff,  under  seri- 
ous threats  of  punishment  to  them  in  case  of 


NOTB.— The  validity  of  a  boyoottlK)  far  as'it  oon- 
«lBtB  merely  of  a  voluntary  agreement  to  refrain 
from  dealing  with  certain  persona  iajthe  substance 
of  the  above  decision  which  is  the  most  direct,  if 
not  in  fact  the  first,  decisioo  upon  the  exact  point 
involved  where  there  is  no  fraud,  violence,  intimi- 
dition,  or  an3rthing  but  a  voluntary  agreement  not 
to  deal  with  other  persona.  For  oases,  illustrating 
the  other  phase  of  the  question  in  whiob  the  oom- 


bination  is  held  unlawful,  see  Oasey  v.  dncionatl 
Typographical  Union,  No.  8  (U.  &  C.  C.  Ohio)  12  L. 
R.  A.  198,  and  note;  Coeur  D'Aleoe  Ck)nsol.  Min. 
Co.  V.  fiiinerB  Union  of  Wardner  (U.  8.  C.  C.  Idaho) 
19  L.  R.  A.  882:  Toledo,  A.  A.  AN.  M.  R.  Co.  v. 
Pennsylvania  Co.  (U.  B.  C.  C.  Ohio)  19  L.  R.  A.  887, 
896;  Waterhouse  v.Comer  (U.  8.  C.  C.  Ga.)  19L.  R.  A. 
408;  Lucke  v.  Clothing  Cutters  ft  Trimmers  Assem- 
bly, No.  7607,K.  of  L.  (Md.)  19  L.&.  A.  406. 

2d 


dee  also  23  L.  R.  A.  588;  37  L.    R.  A.  465;  38  L.  R.  A.  194,  505;  43  L.  R.  A. 
797;  48  L.  R.  A.  90. 
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failure  so  to  do;  that  tbey  will  carry  out  their 
threats. 

If  the  facts  are  as  claimed  defendants  are 
punishable  criminally,  both  under  the  com- 
mon law  and  by  statute. 

State  V.  PuUe,  12  Minn.  164;  Chm.  ▼.  Ckir- 
lide,  Brightley,  40;  Com.  y,  Eberle,  8  Serg.  &  R. 
9;  Mifflin  v.  Com.  5  Watts  &  8.  461;  Hood  v. 
Palm,  8  Pa.  288;  People  y.  Brisker,  14  Wend. 
9,  28  Am.  Dec.  501;  Rex  ▼.  De  Berenqertal,  8 
Maule  &  8.  67;  Rex  v.  Ryderdike,  1  Mood.  & 
R.  179;  State  v.  Norton,  28  N.  J.  L,  88;  R^,  y, 
Rowlands,  17  Q.  B.  671;  Spies  v.  People,  122 
HI.  I;  State  v.  Olidden,  55  Conn.  46;  Morris 
Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  178; 
Minn.  Gen.  Laws,  chap.  10,  p.  82;  Minn.  Penal 
Code.  §§  188,  488.  439.  444. 

Civil  actions  claiming  damafires  may  be  main- 
tained for  injuries  such  as  those  outlined  by 
the  complaint,  after  the  injuries  are  inflicted 
and  damage  has  resulted. 

KimbaUY.  Barman,  84 Md.  407, 6  Am.  Rep. 
840;  Place  ▼.  Minster,  65  N.  Y.  89;  Careto  v. 
Butfierford,  106  Mass.  1,  8  Am.  Rep.  287;  Old 
Dominion  88.  Co.  v.  McKenna,  80  Fed.  Rep. 
48;  Mapstrick  y.  Ramge,  9  Neb.  890.  81  Am. 
Rep.  415;  Moores  y.  Bricklayers  Union  No.  i. 
7  R.  R.  «&  Corp.  L.  J.  108;  Deh  y.  Winfree,  80 
Tex.  400;  Walker  v.  Cronin,  107  Mass.  555; 
Be  Wabash  B.  Co.  24  Fed.  Rep.  217;  Be  Boo- 
little,  28  Fed.  Rep.  544. 

Men  must  be  permitted  to  manage  their  busi- 
ness affairs  in  their  own  fashion.  They 
must  be  permitted  to  trade  with  whom  they 
see  fit.  when  and  where  they  please,  free  from 
the  restrictions  of  outsiders. 

StaU  V.  Donaldson,  32  N.  J.  L.  155,  90  Am. ' 
Dec.  649;  Crump  v.  Com,  84  Va.  927;  State 
V.  Olidden,  55  Conn.  46;  Euston  v.  Reutlin- 
ger,  12  Ky.  L.  Rep.  925. 

Chancellors  have  come  to  the  rescue  and 
prevented  injury  from  being  done,  if  no  ade- 
quate remedy  existed  at  law  for  the  wrong 
after  it  was  done. 

1  Pom.  Eq.  Jur.  §  111. 

If  we  assume  the  allegations  of  the  com- 
plaint to  be  true,  the  remedy  by  law,  in  the 
ordinaiT  course  of  procedure,  would  afford  no 
protection  to  the  plaintiff  and  no  adequate  re- 
It  must  invoke  the  aid  of  equity.  That 
court  can  and  will  assist  by  injunction. 

It  has  never  refused  to  do  so  upon  such  a 
showing  of  facts  as  is  set  forth  here. 

Casey  y.  Cincinnati  Typographical  Union, 
No.  S,  45  Fed.  Rep.  185;  Sherry  v.  Perkins, 
147  Mass.  212;  Coeur  UAlene  Consol.  Min.  Co.v. 
Miners  Union  of  Wardner^  19  L.  R.  A.  382, 
61  Fed.  Rep.  260;  Macauley  v.  ShackeU,  1 
Bligh,  N.  8.  96;  Springhead  Spinning  Co.  v. 
Biley,  L.  R.  6  Eq.  551;  Hermann Loogy.  Bean, 
L.  ft.  26  Ch.  Div.  806;  Emack  v.  Kane,  84 
Fed.  Rep.  46. 

Mitcliell»  J.,  delivered  the  opinion  of  the 
court: 

The  pleadings  in  this  case,  and  the  affidavits 
read  on  the  motion  to  dissolve  the  temporary 
injunction,  are  so  voluminous,  and  so  abound 
In  mere  inferences  as  to  motives  and  conse- 
quences, and  in  adjectives  and  other  qualify- 
ing epithets,  as  to  convey  the  impression,  at 
first  sight,  that  the  facts  were  both  complicated 
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and  controverted.  But  a  careful  anilvsis  of 
the  record  proves  that  there  is  no  real  dispute 
as  to  the  material  facts,  which  are  compara- 
tively simple.  Stripped  of  all  extraneou» 
matter,  the  case  discloses  Just  this  state  of 
facts:  The  plaintiff  is  a  manufacturer  and 
vendor  of  lumber  and  other  building  material, 
having  a  lar^e  and  profitable  trade  at  whole- 
sale and  retail  in  this  and  adjoining  states,  a 
large  and  valuable  part  of  this  trade  being 
with  the  retail  lumber  dealers.  The  defend- 
ant  the  Korthwestern  Lumberman's  Associa- 
tion is  a  voluntary  association  of  retail  lumber 
dealers,  comprising  from  25  to  50  per  cent  of 
the  retail  dealers  doing  business  in  the  states 
referred  to,  many  of  whom  are,  or  have  been, 
customers  of  the  plaintiff.  A  * 'retailer,"  a» 
defined  in  the  constitution  of  the  association, 
is  "  any  person  who  is  engaged  in  retailing 
lumber,  who  carries  at  all  times  a  stock  of 
lumber  adequate  to  the  wants  of  the  commu- 
nity, and  who  regularly  maintains  an  office  a» 
a  lumber  dealer,  and  keeps  the  same  open  at 
proper  times."  Any  wholesale  dealer  or  man- 
ufacturer of  lumber  who  conforms  to  therule» 
of  the  association  may  become  an  honorary 
member,  and  attend  its  meeting,  but  is  not 
allowed  to  vote.  The  object  of  the  associa- 
tion is  stated  in  its  constitution  to  be  "the  pro- 
tection of  its  members  against  sales  by  whole- 
sale dealers  and  manufacturers  to  contractors 
and  consumers."  The  object  is  more  fully 
stated,  and  the  means  by  which  it  is  to  be  car- 
ried into  effect  arc  fully  set  out,  in  sections  8^ 
3i,  4,  and  6  of  the  bjrlaws,  which  are  all  that 
we  consider  material  in  this  case.  The  plain- 
tiff sold  two  bills  of  lumber  directly  to  con- 
sumers or  contractors  at  points  where  mem- 
bers of  the  association  were  engaged  in  business 
as  retail  dealers.  Defendant  IloUis,  the  secre- 
tary of  the  association,  having  been  informe<l 
of  this  fact  notified  plaintiff,  in  pursuance  of 
section  8  of  the  by-laws,  that  he  had  a  claim 
against  it  for  10  per  cent  of  the  amount  of  these 
sales.  Considerable  correspondence  with  ref- 
erence to  tbe  matter  ensued,  in  which  the- 
plaintlff,  from  time  to  time  promised  to  adjust 
the  matter,  but  procrastinated  and  evaded  do- 
ing so  for  so  long  that  finally  HoUis  threatencil 
that  unless  plaintiff  immediately  settled  th& 
matter  he  would  send  to  all  the  members  of 
the  association  the  lists  or  notices  provided  for 
by  section  6  of  the  by-laws,  notifving  them 
that  plaintiff  refused  to  comply  with  the  rules 
of  the  association  and  was  no  longer  in  sym- 
pathy with  it.  Thereupon,  plaintiff  com- 
menced this  action  for  a  permanent  injunction,, 
and  obtained,  ex  parte,  a  temporary  one,  en- 
joining the  defendants  from  Issuing  these  no- 
tices, etc.  This  appeal  is  from  an  order  refus- 
ing to  dissolve  the  temporary  injunction.  It 
is  alleged,  and  in  view  of  the  facts  must  be 
presumed  to  be  true,  that  if  these  notices 
should  be  issued  the  members  of  the  associa- 
tion would  thereafter  refuse  to  deal  with  the 
plaintiff,  thereby  resulting  in  loss  to  it  of  gains 
and  profits. 

Tbe  case  presents  one  phase  of  a  subject 
which  is  likely  to  be  one  of  the  most  impor- 
tant and  difficult  which  will  confront  the  courts 
durinff  the  next  quarter  of  a  century.  Thts  is 
the  age  of  associations  and  unions,  in  all  de- 
partments of  labor  and  business,  for  purposes 
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of  mutual  benefit  and  protection.  Confined 
to  proper  limits,  both  as  to  end  and  means, 
thev  are  not  OLly  lawful,  but  laudable.  Car- 
ried beyond  those  limits,  thev  are  liable  to  be- 
come dangerous  agencies  for  wrong  and  oppres- 
sion. Beyond  what  limits  these  associations 
or  combinations  cannot  go,  without  interfering 
with  tbc  legal  rights  of  others,  is  the  problem 
wbicb,  in  various  phases,  the  courts  will  doubt- 
less be  frequently  called  to  pass  upon.  There 
is,  perhaps,  danger  that,  influenced  by  such 
terms  of  illusive  meaning  as  "monopolies," 
"trusta,"  "boycotts,"  "strikes,"  and  the  like, 
they  may  be  led  to  transcend  the  limits  of  their 
jmisdiciion,  and,  like  the  court  of  king's 
bench  in  Baggs  Caae,  11  Coke,  98a,  assume 
that,  on  general  principles,  they  have  author- 
ity to  correct  or  reform  everything  which  they 
may  deem  wrong,  or,  as  Z^re^Ellsmere  puts  it, 
"to  manage  the  state."  But  whatever  doubts 
or  difficulties  may  arise  in  other  cases,  present- 
ing other  phases  of  the  general  subject  involved 
here,  it  seems  to  us  that  there  can  be  none  on 
the  facts  of  the  present  case.  Both  the  affi- 
davits and  brief  in  behalf  of  the  plaintiff  in- 
dulge in  a  great  deal  of  strong,  and  even  ex- 
aggerated, assertion,  and  in  many  words  and 
expressions  of  very  indefinite  and  illusive 
meaning,  such  as  "wreck,"  "coerce,"  "extort," 
"  conspiracy,"  "  monopoly,"  "  drive  out  of 
business,"  and  the  like.  This  looks  very 
formidable,  but  in  law,  as  well  as  in  mathemat- 
ics, it  simplifies  things  very  much  to  reduce 
them  to  their  lowest  terms.  It  is  conceded 
that  retail  lumber  yards  in  the  various  cities, 
towns,  and  villages  are  not  only  a  public  con-, 
venienoe,  but  a  public  necessity;  also,  that,  to 
enable  the  owners  to  maintain  these  yards, 
tbey  must  sell  their  lumber  at  a  reasonable 
profik  It  also  goes  without  saying  that  to 
have  manufacturers  or  wholesale  dealers  sell 
at  retail,  directly  to  consumers,  in  the  territory 
upon  which  the  retail  dealer  depends  for  his 
customers,  injuriously  affects  and  demoralizes 
bis  trade.  This  is  so  well  recognized  as  a  rule 
of  trade,  in  every  department,  that  generally 
wholesale  dealers  refrain  from  selling  at  retail 
within  the  territory  from  which  their  cus 
tomers  obtain  their  trade.  Now,  when  reduced 
to  its  ultimate  analysis,  all  that  the  retail  lum- 
ber dealers,  in  this  case,  have  done,  is  to  form 
an  association  to  protect  themselves  from  sales 
by  wholesale  dealers  or  manufacturers,  direct- 
ly to  consumers  or  other  nondealers,  at  points 
where  a  member  of  the  association  is  enfracred 
in  the  retail  business.  The  means  adopted  to 
effect  this  object  are  simply  these:  They 
agree  among  themselves  that  they  will  not  deal 
with  any  wholesale  dealer  or  manufacturer 
who  sella  directly  to  customers,  not  dealers,  at 
a  point  where  a  member  of  the  association 
is  doing  business,  and  provide  for  notice  being 
given  to  all  their  members  whenever  a  whole- 
sale dealer  or  manufacturer  makes  any  such 
•ale.  That  is  the  head  and  front  of  defend- 
ants' offense.  It  will  be  observed  that 
defendants  were  not  proposing  to  send  no- 
tices to  any  one  but  members  of  the  as- 
sociation. There  was  no  element  of  fraud, 
coercion,  or  intimidation,  either  towards 
plaintiff  or  the  members  of  the  association. 
True,  the  secretaiT,  in  accordance  with  sec- 
tion 3  of  the  by-laws,  made  a  demand  on 
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plaintiff  for  10  per  cent  on  the  amount  of  the 
two  sales.  But  this  involved  no  element  of 
coercion  or  intimidation,  in  the  letrul  sense  of 
those  terms.  It  was  entirely  optional  with 
plaintiff  whether  it  would  pay  or  not.  If  it 
valued  the  trade  of  the  members  of  the  asso- 
ciation higher  than  that  of  nondealers  at  the 
same  points,  it  would  probably  conclude  to 
pay;  otherwise,  not.  It  cannot  be  claimed  that 
the  act  of  making  this  demand  was  actionable; 
much  less,  that  it  constituted  any  ground  for 
an  injunction;  and  hence  this  matter  may  be 
laid  entirely  out  of  view.  Nor  was  any  coer- 
cion proposed  to  be  brought  to  bear  on  the 
members  of  the  association,  to  prevent  them 
from  trading  with  the  plaintiff.  After  they 
received  the  notices,  they  would  be  at  entire 
liberty  to  trade  with  plaintiff,  or  not,  as  thev 
saw  fit  By  the  provisions  of  the  by-laws,  if 
they  traded  with  the  plaintiff,  they  were  liable 
to  be  "expelled;"  but  this  simply  meant  to 
cease  to  be  members.  It  was  wholly  a  matter 
of  their  own  free  choice,  which  they  preferred, 
— to  trade  with  the  plaintiff,  or  to  continue 
members  of  the  association.  So  much  for  the 
facts,  and  all  that  remains  is  to  apply  to  them 
a  few  well-settled,  elementary  principles  of  law. 

1.  The  mere  fact  that  the  proposed  acts  of 
the  defendants  would  have  resulted  in  plain- 
tiff's loss  of  gains  and  profits  does  not,  of  itself, 
render  those  acts  unlawful  or  actionable.  That 
depends  on  whether  the  acts  are.  in  and  of 
themselves,  unlawful.  "  Injury."  in  its  legal 
sense,  means  damage  resulting  from  an  unlaw- 
ful act.  Associations  may  be  entered  into,  the 
object  of  which  is  to  adopt  measures  that  may 
tend  to  diminish  the  gains  and  profits  of  an- 
other, and  yet,  so  far  from  bemg  unlawful, 
they  may  be  highly  meritorious.  Com.  v. 
Hunt,  4  Met.  Ill,  88  Am.  Dec.  846;  Mogul 
88.  Ce.  V.  McGregor,  L.  R  21  Q.  B.  Div.  544. 

2.  If  an  act  be  lawful, — one  that  the  party 
has  a  legal  right  to  do, — the  fact  that  be  may 
be  actuated  by  an  improper  motive  does  not 
render  it  unlawful.  As  said  in  one  case,  "the 
exercise  by  one  man  of  a  legal  right  cannot  be 
a  legal  wrong  to  another,"  or,  as  expressed  ib 
another  case,  "malicious  motives  make  a  bad 
case  worse,  but  they  cannot  make  that  wrong 
which,  in  its  own  essence,  is  lawful."  Hey- 
wood  V.  Till9on,  75  Me.  225,  46  Am.  Rep.  873; 
Phelp9  V.  Noiclen,  72  N.  Y.  89,  28  Am.  Rep. 
98;  Jenkins  v.  Fowler,  24  Pa.  808. 

8.  To  enable  the  plaintiff  to  maintain  this 
action,  it  must  appear  that  defendants  have 
committed,  or  are  about  to  commit,  some  un- 
lawful act,  which  will  interfere  with,  and  in- 
juriously affect,  some  of  its  legal  rights.  We 
advert  to  this  for  the  reason  that  counsel  for 
plaintiff  devotes  much  space  to  assailing  this 
association  as  one  whose  object  is  unlaw  ml  be- 
cause in  restraint  of  trade.  We  fail  to  see 
wherein  it  is  subject  to  this  charge;  but,  even 
if  it  were,  this  would  not,  of  itself,  give  plain- 
tiff a  cause  of  action.  No  case  can  be  found 
in  which  it  was  ever  held  that,  at  common  law, 
a  contract  or  agreement  in  general  restraint  of 
trade  was  actionable  at  the  instance  of  third 
parties,  or  could  constitute  the  foundation  for 
such  an  action.  The  courts  sometimes  call 
such  contracts  "unlawful"  or  "illegal,"  but  in 
every  instance  it  will  be  found  that  these  terms 
were  used  in  the  sense,  merely,  of  "void"  or 
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"aneDforoeabla'*  u  between  the  parties;  the 
law  coDsidering  the  disadvantage  so  imposed 
upon  the  contract  a  sufficient  protection  to  the 
public.  "^ Mogul  88,  Co.  y.  McGregor,  L.  K.  28 
Q.  B.  Di7.  598  [1892]  App.  Cas.  25. 

4.  What  one  man  may  lawfully  do  singly, 
two  or  more  may  lawfully  agree  to  do  Jointly. 
The  number  who  unite  to  do  the  act  cannot 
change  its  character  from  lawful  to  unlawful. 
The  gist  of  a  private  action  for  the  wrongful 
act  of  many  is  not  the  com bi nation  or  conspir- 
acy, but  the  damage  done  or  threatened  to  tbe 
plaintiff  by  the  acts  of  the  defendants.  If  the 
act  be  unlawful,  the  combination  of  many  to 
commit  it  may  aggravate  the  injury,  but  can- 
not change  the  character  of  the  act.  In  a  few 
cases  there  may  be  some  loose  remarks  appar- 
ently to  the  contrary,  but  they  evidently  have 
their  origin  in  a  confused  and  inaccurate  idea 
of  the  law  of  criminal  conspiracy,  and  in  fail- 
ing to  distinguish  between  an  unlawful  act  and 
a  criminal  one.  It  can  never  be  a  crime  to 
combine  to  commit  a  lawful  act,  but  it  may  be 
a  crime  for  several  to  conspire  to  commit  an 
unlawful  act,  which,  if  done  by  one  individual 
alone,  although  unlawf  ul^  would  not  be  crim- 
inal. Hence,  the  fact  that  the  defendants  as- 
sociated themselves  together  to  do  the  act  com- 
plained of  is  wholly  immaterial  in  this  case. 
We  have  referred  to  this  for  the  reason  that 
counsel  has  laid  great  stress  upon  the  fact  of 
the  combination  of  a  large  number  of  persons, 
as  if  that,  of  itself,  rendered  their  conduct  ac- 
ttonable.     JS^ima  Y.Mat/iuon,  14  Allen,  499; 


Mogtd  68.  Co.  v.  McGregor,  tupra;  Parker  ▼. 
Huntington,  2  Gray,  124;  WeOinuton  v.  8malL 
8  Gush.  145,  50  Am.  Dec.  719;  Paifns  v.  WesU 
em  <t  A,B,  Co.  18  Lea,  607,  49  Am.  Rep.  666L 

5.  With  these  propositions  in  mind,  which 
bring  the  case  down  to  a  very  small  compass, 
we  come  to  another  proposition,  which  is  ea- 
tirelv  decisive  of  the  case.  It  is  perfectly  law- 
ful for  any  man  (unless  under  contract  obliga- 
tion, or  unless  his  employment  charges  hioi 
with  some  public  duty)  to  refuse  to  work  for  or 
to  deal  with  any  roan  or  class  of  men,  as  be 
sees  fit  This  doctrine  is  founded  upon  the 
fundamental  right  of  every  man  to  conduct  bis 
own  business  in  his  own  way,  subject  only  to 
the  condition  that  he  does  not  interfere  with 
the  legal  rights  of  others.  And,  as  has  been 
already  said,  the  right  which  one  man  may  ex- 
ercise singly,  many,  after  consultation,  maj 
agree  to  exercise  Jpintly,  and  make  simultane- 
ous declaration  of  their  choice.  This  has  been 
repeatedly  held  as  to  associations  or  unions  of 
workmen,  and  associations  of  men  in  other  oc^ 
cupations  or  lines  of  buMness  must  be  governed 
by  the  same  principles.  Summed  up,  and 
stripped  of  all  extraneous  matter,  this  is  all 
that  defendants  have  done,  or  threatened  to  do, 
and  we  fail  to  see  anything  unlawful  or  ac- 
tionable in  it.  Com.  v.  Hunt,  eupra;  Oarew  ▼. 
Butherford,  106  Mass.  1;  Mogul  88.  Co.  v.  M^- 
Qregor,  eupra. 

Order  retereed,  and  ir^vnction  dieeohed. 

Vajiderbarfl^li,  J.,  absent,  took  no  part 
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^^    Savannah  E.  BATES,  JSeepi., 
«. 
AMERICAN  MORTGAGE  CO.  OF  SCOT- 
LAND, Limited,  et  ok,  Apple. 

(87  8. 0.  8S  J 

1  •  Flndlnigrs  of  liaet  will  not  be  dletnrbed 
•n  »ppealt  when  they  have  evidenoe  to  sup- 


port them  and  are  not  airslnst  the  'welrht  of  the 
evidence. 
8.  A  Judirment  by  »  court  of  equity  will 
not  be  dleturbed  becnruee  the  nneon- 
tnuUeted  teetimony  of »  witness  ez- 
armined  by  eommteeion  was  rejeeted* 
where  the  oourt  states  that  It  to  not  favorably 
impreraed  with  suoh  testimony,  and  does  not  be- 
lieve the  witness  to  have  been  actuated  by  a  de- 


Norn.— I^  effeitX  ef  ncMee  to  a  eu^bagtml. 

The  question  as  to  the  effect  of  a  notice  ffiven  to 
a  subcwent  upon  the  priooipal  must  in  all  cases  de- 
pend upon  the  power  of  the  asrent  to  appoint  a 
subordinate,  or  in  other  words  to  delegate  his  au- 
thority. As  a  ereoeral  rule  an  agent  has  no  power 
to  delegate  his  authority,  the  maxim  being,  deto- 
QcAui  non  voUet  delegare. 

It  to  a  well-settled  principle  of  law,  that  In  the 
absence  of  any  authority,  either  express  or  Im- 
plied, to  employ  a  subagent,  the  trust  committed 
to  an  agent  to  exclusively  personal,  and  cannot  be 
delegated  by  him  to  another  so  as  to  affect  the 
rights  of  the  principal.  Appleton  Bank  v.  Mo- 
Gil  vray,  4  Gray,  618, 64  Am.  Dea  91 

If  in  such  a  case  the  agent  employs  a  substitute, 
he  does  it  at  hto  own  risk  and  upon  hto  own  respon- 
sibility. The  agent  only  to  liable  to  the  principal, 
and  the  subagent  to  responsible  solely  to  hto  imme- 
diate employer;  nor  can  the  principal  beheld  Itoble 
for  the  acts  of  the  pubagent.    Ibid. 

There  to  no  privity  between  them  upon  which 
any  oiutual  rights  and  remedies  can  be  based. 
IbUL 

But  although  such  to  the  general  rule  of  law,  yet 
It  to  subject  to  modifloatloos  by  the  peculiar  oir- 
21L.R.A. 


oumstances  of  each  particular  case,  from  which, 
or  from  the  usage  of  trade,  a  power  to  delegate  an 
authority  may  be  infemMl.    ibid. 

The  same  conclusion  was  arrived  at  in  Barnard 
V.  Coffin,  141  Mass.  87,  66  Am.  Bep.  448;  Warren 
Bank  v.  Suffolk  Bank,  10  Gush.  688;  Darling  v-. 
Stanwood.  14  Allen,  604 :  Pownall  v.  Baf r,  78  Pa.  403. 

And  in  Campbell  v.  Reeves,  8  Head,  )U8.  where  a 
broker  employed  a  subagent. 

So  in  Commercial  Sc  Agr.  Bank  v.  Jones,  18  Tez. 
811,  where  a  bank  receiving  money  with  notice 
that  It  belonged  to  a  principal  was  held  Uable 
therefor. 

In  Hoover  v.  Wise.  91  XT.  8.  808, 28  L.  ed.  80S,  the 
oourt  stated  that  it  was  undoubted  law,  that,  where 
an  agent  has  power  to  employ  a  subagent,  the  acts 
of  such  subagent,  or  notice  given  to  him  in  the 
tmnsaction  of  the  business,  had  the  same  effect  as 
if  done  or  received  by  the  prindpaL 

And  further,  that  for  the  acts  of  a  subagent  the 
principal  was  liable,  but  that  for  the  acts  of  the 
agent  of  an  intermediate  independent  employer 
the  principal  was  not  liable.    iMd. 

Hoover  v.  Wise,  eupra,  was  a  case  where  the  de» 
fendant  had  handed  to  a  collection  agency  a  debt 
for  collection  In  another  state,  which  the  ooUeo- 


See  also  24  L.  R.  A.  197. 
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ilz«  to  Bpeak  the  whole  truth,  and  believes  him 
iDterented  tn  the  result. 
8«  Notice  to  9L  snlmg^nt  is  imputarblo  to 
tbe  principal  where  the  intermediate  airent 
is  not  an  independent  employer,  but  both  per- 
form their  respective  parts  in  one  tranaaction 
aoder  the  general  direction  of  the  prlndpaL 

<Februarj  18,  VSBSL) 

APPEAL  by  defendaDts  from  a  decree  of 
the  CommoD  Pleas  Circuit  Court  for 
Barnwell  County  in  favor  of  pi  dint  iff  in  an 
action  brought  to  restrain  the  enforcement  of 
a  mortgage.    Afflrmed, 

The  decree  from  which  the  appeal  was 
taken  is  as  follows: 

^The  plaintiff,  a  married  woman,  brines 
thift  action  to  perpetually  enjoin  the  defend- 
ants, their  agents  and  servants,  from  selling 
tbe  lands  of  plaintiff,  or  otherwise  Interfer- 
iDjB^  therewith,  under  and  by  virtue  of  a  cer- 
tain note  and  mortgage  set  forth  in  the  com- 
plaint, and  the  power  of  sale  contained  in 
said  mortgage,  and  for  such  other  and  fur- 
ther relief  as  may  be  just.  The  facta  al- 
leged, and  OD  which  the  plaintiff  asks  this 
ruJ  ief ,  are  that  she  was  a  married  woman  at 
the  time  of  executing  said  mortgage  upon 
her  separate  property,  and  that  the  same  was 
executed  by  her  as  security  for  a  loan  effected 
by  her  husband,  J.  B.  Bates,  through  one 
W.  H.  Duncan,  the  agent  of  the  deiendant 
corporation ;  that  the  moneys  obtained  on  said 
security  were  received  by  her  husband,  and 
applied  by  him  to  the  payment  of  his  own 


debts,  and  not  to  the  uses  of  the  plaintiff  or 
for  the  benefit  of  her  separate  property,  and 
that  the  object  for  which  said  loan  was  ob- 
tained was  well  known  to  the  agent  at  the 
time  the  same  was  negotiated.  The  main 
issues  raised  by  the  answer  of  the  defendants 
are  as  to  the  agency  of  the  said  W.  H.  Dun- 
can, and  the  notice  to  the  defendant  corpora- 
tion that  the  money  loaned  on  said  security 
was  to  be  applied  by  the  husband  of  the  plain- 
tiff to  the  payment  of  his  own  debts,  and  not 
to  the  use  of  the  plaintiff,  nor  to  the  benefit 
of  her  separate  property.  The  case  was  heard 
at  the  March,  1891,  term  of  the  court  of  com- 
mon pleas  for  Barnwell  county,  aforesaid, 
upon  the  pleadings  and  evidence  previously 
taken.  The  issues  raised  were  argued  at 
length  by  the  counsel  of  the  respective  par- 
ties. 

**  Before  entering  upon  a  discussion  of  the 
legal  questions  involved,  it  becomes  neces- 
sary to  state  as  concisely  as  possible  our  con- 
clusions of  fact  as  found  from  the  testimony. 
In  arriving  at  these  conclusions,  we  deem  it 
proper  to  say  that  we  have  made  a  careful 
study  of  the  testimony  In  all  its  bearings, 
and  have  given  to  it  such  weight  as,  in  our 
judgment,  it  is  entitled  to.  We  are  not 
favorably  Impressed  with  the  testimony  of 
Frederick  W.  Dunton,  examined  on  behalf 
of  the  defendants.  It  does  not  strike  us  that 
this  witness  was  actuated  by  a  desire  to  'speak 
the  truth,  and  the  whole  truth,'  but  rather 
by  a  desire  to  evade  and  keep  back  the 
'whole  truth,'  especially  when  we  take  into 
consideration  the  fact  of  his  long  connection 


tfon  Sffency  transmitted  to  an  attomej,  who  with 
notice  of  acts  of  bankruptoj  committed  by  the 
debtor  procured  him  to  confess  judprment  and  thus 
obtained  the  monej  whioh  he  remitted  to  the 
agency,  the  action  beioflr  brought  against  the  de- 
fendant by  the  assignee  in  bankruptcy  to  recover 
the  amount,  the  court  held  that  the  attorney  was 
not  the  agent  of  the  defendant  so  as  to  charge  the 
latter  with  notice  of  the  acts  of  bankruptcy,  but 
was  the  agent  of  the  collection  agency  an  inter- 
mediate independent  employer. 

I^om  this  opinion,  however.  Miller,  J^  with 
whom  oonourred  GUflord,  J*.,  and  Bradley,  J.,  dis- 
sented, holding  that  the  attorney  was  the  agent  of 
tbe  defendants,  having  power  to  use  their  name 
ta  tbe  collection  proceediogs:  and  that  the  defend- 
ants alone  had  the  right  to  control  the  prooeed- 
Ings  in  each  action*  the  agency  having  no  particle 
of  interest. 

So  where,  as  in  Lyons  v.  Pyatt  (N,  J.  Eq.)  April 
a,  isn,  one  of  several  cotenacts  emplosred  a  broker 
to  effect  a  sale  of  real  estate,  which  he  sold  and 
flOBplOTed  a  lawyer  to  prepare  the  agreement,  the 
eoart  held  the  defendants  bound  by  the  knowledge 
of  tbe  broker  and  also  with  that  of  the  attorney 
emplosred  by  him. 

Again  in  Boyd  v.  Yanderkemp,  1  Barb.  Oh.  278, 6 
It,  edL  888,  the  court  held  that  the  principal  was 
ta  law  chargeable  with  notice  of  a  contract  duly 
made  by  a  subagent  whom  the  general  agent  had 
appointed  under  an  authority  given  to  him,  for 
that  purpose,  by  such  principal. 

And  the  same  would  seem  to  be  the  ruling  of 
the  oonrt  in  Lincoln  v.  Battelle,  6  Wend.  475;  Storrs 
▼.  Utice,  17  N.  T.  IDA:  Bourke  v.  Story,  4  E.  D. 
Sort  th.  54. 

Tbe  case  of  Booyy.  State,  41  N.J.  L.  884,  dted  as 
an  authority  in  support  of  the  opinion  in  the  prin- 
cipal case,  wonld  not  seem  to  decide  in  express 
ai  I4.R  A, 


terms  that  notioe  to  a  subagent  Is  notice  to  and 
binds  the  principal.  The  case  was  one  of  the  q  ues* 
tion  of  notice  to  a  member  of  a  legislative  body 
which  tbe  court  held  was  not  suffldent  to  bind  the 
state  as  in  order  to  bind  the  state  notice  must  be 
given  to  the  senate  or  general  assembly  in  session 
which  alone  was  the  agent  of  the  state,  the  mem- 
bers themselves  separately  not  being  agents  of  the 
corporation,  no  trust  or  authority  being  re- 
posed in  them  except  when  regularly  assembled* 

Where  it  appeared  that  the  huslMnd  was,  and 
acted  as,  the  agent  of  the  wife  not  only  in  employ- 
ing agents  to  make  a  sale  of  her  property  but  with 
general  charge  and  supervision  of  the  matter,  the 
court  held  that  the  knowledge  communicated  to 
him  as  to  who  the  purchasers  were  was  the  knowl- 
edge of  the  wife.  Tllleny  v.  Wolverton  (Minn.) 
July  12, 1802. 

Where  the  board  of  directors  of  a  oorporation« 
whose  entire  stock  was  taken  up,  appointed  its 
president  as  transfer  agent,  and  lie  issued  a  fSlse 
certiflcate  upon  which  the  plainttfT  loaned  money, 
the  court  held,— In  an  action  to  compel  the  transfer 
of  the  stock  to  the  plaintllts,  that  the  agent^s  acts 
must  be  done  within  the  scope  of  his  authority,  and 
that  the  board  of  directors  were  merely  agents 
themselves,  and  as  the  power  conveyed  to  the 
transfer  agent  was  not  within  the  corporate  powers 
the  company  was  not  liable  and  that  the  doctrine 
of  estoppel  ill  patf  did  not  apply.  Mechanics  Bank 
V.  New  York^N.  H.  R.  Co.  18 N.  T.  588. 

In  Porter  v.  Peckham,  44  CaL  204,  where  an  agent 
having  a  power  of  attorney  employed  an  attorney 
to  act  for  his  principal  in  the  sale  of  property,  the 
court  held  that  the  relation  of  attorney  and  client 
did  not  exist  between  the  agent  and  the  attorney 
so  as  to  charge  the  attorney  with  notioe  In  a  subse- 
quent purchase  by  the  agent,  such  attorney  repre- 
senting the  original  principal. 
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118  a  partner  \villi  Uic  Corbin  BnnkiDg  Com- 
pany, bis  opportunities  of  acquiring  a  thor- 
ough knowledge  of  its  business  methods  and 
its  business  transactions,  and  his  very  recent 
withdrawal  from  the  partnership.  The  fol- 
lowing facts  are,  in  our  opinion,  sustained 
by  the"  weight  of  the  evidence,  in  the  light 
In  which  we  view  it:  On  the  2d  day  of 
March,  1885,  thd  plaintiff,  then  a  married 
woman,  having  a  separate  property,  signed 
an  application  for  a  loan  of  one  thousand 
dollars  upon  her  plantation  in  Barnwell 
county,  aforesaid,  containing  two  hundred 
and  thirty  acres,  giving  description  and 
quality  oi  the  land,  with  a  plat  thereof  at- 
tached. This  application  contains  the  fol- 
lowing clause:  'I  understand  that  if  this 
application  is  negotiated  by  W.  H.  Duncan 
it  will  be  upon  the  representations  herein 
contained,  which  are  true  in  all  respects,  and 
are  made  by  me  to  be  used  by  him  as  my 
agent  in  procuring  for  me  the  loan ;'  and  is 
signed  '  S.  E.  Bates,  applicant.  *  On  the  26th 
day  of  April,  1885,  the  plaintiff  signed  an- 
other paper,  of  which  the  following  is  a 
copy :  '  Whereas,  I  have  this  day  employed 
W.  H.  Duncan  to  negotiate  for  me  a  loan  of 
$1,000.00  for  a  term  of  five  years,  with  in- 
terest at  the  rate  of  eight  per  cent  per  annum 
upon  a  note  and  mortgage  securing  the  same, 
which  shall  be  a  first  lien  upon  my  farm  in 
Barnwell  county,  8.  0.  :  Now,  then,  if  he 
shall  succeed  in  negotiating  said  loan  with- 
in thirty  days  upon  the  usual  conditions  ex- 
acted by  the  eastern  money  lenders  as  to  se- 


curity, perfecting  of  title,  insurance,  etc, 
I  agree  to  pay  the  said  W.  H.  Duncan  tha 
sum  of  $200.00,  which  shall  be  in  full  of  his 
commissions  and  negotiation.  I  also  agrea 
to  furnish  an  abstract  of  title  to  the  farm, 
and  to  pay  the  fee  for  recording  my  mort- 
gage.* And  on  the  1st  day  of  May,  1885, 
the  plaintiff  signed  a  receipt,  of  which  the 
following. is  a  copy:  'Received  from  the 
Corbin  Banking  Company,  one  thousand  dol- 
lars, proceeds  of  loan  negotiated  by  them  for 
me  with  the  American  Mortgage  Company 
of  Scotland,  (Limited, )  less  commissions  aa 
agreed. '  The  note  and  mortgage  referred  to 
in  the  complaint  were  executed  by  the  plain- 
tiff on  the  25th  day  of  April,  1^,  and  the 
mortgage  recorded  in  the  register's  office  for 
Barnwell  county  aforesaid,  on  the  4th  da^  of 
May,  1885.  The  Corbin  Banking  Company, 
of  New  York,  was,  at  the  time  of  negotiat- 
ing the  loan  in  this  case,  doin^  a  general 
banking  business,  and  engaged  in  negotiat- 
ing loans  in  the  southern  states,  secured  by 
mortgages  of  real  estate,  for  various  com- 

f»anies  and  corporations  in  this  country  and 
n  Europe ;  ana  the  said  W.  H.  Duncan  held 
himself  out  to  the  public  in  negotiating 
loans  in  this  state  as  the  agent  of  the  said 
Corbin  Banking  Company,  and  that  the  loan 
negotiated  by  him  in  this  case  was  as  such 
agent.  The  Corbin  Banking  Company,  in 
effecting  said  loans,  furnished  all  the  neces- 
sary blanks  for  applications,  etc. ,  to  their  local 
state  agents,  fixed  the  terms,  examine<l  and 
approved  the  securities  offered,  paid  over  the 


Where  an  agent  having  a  large  sum  of  his  prin- 
cipal's money  In  hand  went  to  a  bank  and  aaked 
advioe  as  to  the  depositing  of  it  and  was  advised  to 
make  tho  deposit  in  h\B  own  name,  the  oourt  held 
that  a  privity  existed  between  the  bank  and  the 
principal  by  which  they  oouJd  be  charged  with  no- 
tice and  made  liable  as  for  a  fraudulent  conversion. 
Commercial  ft  Agr.  Bank  v.  Jones,  18  Tex.  81L 

Insurance  agents. 

The  maxim  detegaiuanon  voteet  dele(fare  has  been 
hold  not  to  apply  to  the  case  of  insurance  agents 
whose  business  requires  them  to  employ  clerks  to 
assist  them  who  can  bind  their  principals  by  any 
business  they  are  authorized  to  transact.  Bodlne 
▼.  Exchange  Fire  Ins.  Co.  61 N.  Y.  117, 10  Am.  Bep. 
600. 

Insurance  companies  establishing  a  local  agency 
must  be  held  responsible  to  the  parties  with  whom 
they  transact  business  for  the  acts  and  declarations 
of  the  agent,  within  the  scope  of  his  authority  and 
employment,  as  if  they  proceeded  from  the  prio- 
cipaL  Union  Mut.  L.  Ins.  Co.  of  Maine  v.  Wilkin- 
son, 80  U.  a  IB  WaU.  28S,  ao  L.  ed.  617. 

Such  subagents  employed  by  custom  are  to  be 
considered  as  the  agents  of  the  company  so  as  to 
bind  them  as  effectually  as  the  local  agents  them- 
selves might  do.  Woodbury  Sav.  Bank  Sc  Bldg. 
Asso.  V.  Charter  Oak  F.  &  M.  Ins.  Co.  81  Conn.  517. 

Where  the  facts  showed  that  the  application  was 
filled  in  by  a  broker  in  the  local  agent's  office  and 
upon  being  sent  to  the  defendant  was  returned  for 
further  information  as  to  the  ownership  and  ten- 
ancy of  the  property,  whereupon  the  agent  re- 
quested the  said  broker,  who  was  neither  agent  nor 
recognised  as  such,  to  procure  the  necessary  facts 
which  the  latter  did,  finding  out  that  the  insured 
was  only  conditional  vendee,  but  the  tenant  filled 
In  an  assertion  showing  that  the  insurer  was 
both  owner  and  tenant,  the  court  held  that  such 
21  L.  R.  A. 


acts  were  those  of  the  agent  and  charged  the  com- 
pany with  notice  of  the  knowledge  of  the  broker, 
the  acts  being  those  of  one  employed  by  the  latter. 
Hullin  V.  Vermont  Mut.  F.  Ins.  Co.  68  V 1 113. 

So  where  the  defense  was  that  tho  agent  had  ex- 
ceeded his  authority;  that  there  were  misrepresen- 
tations made  at  the  time  of  insuring,  and  claiming 
that  the  broker  who  took  the  iosuranoe  was  the 
insured*s  agent  and  not  the  company's,  the  court 
held  that  if  the  broker  was  instructed  by  and  actinir 
for  the  company*s  agent,  and  as  such  solicited  and 
took  the  insurance  in  question,  such  broker  was 
the  agent  of  the  company  which  was  bound  by  hla 
knowledge.  Hohr  ft  IL  Distilliog  Co.  v.  Ohio  Ina. 
Co.  18  Fed.  Rep.  74. 

Again  where  the  contract  between  the  company 
and  the  agent  showed  that  the  latter  should  have 
power  to  appoint  subagents,  the  oourt  held  that 
the  construction  placed  by  such  subairent  upon 
the  statement  made  by  the  assured  as  to  his  medi- 
cal attendant  bound  the  company.  Langdon  v. 
Union  Mut.  L.  Ins.  Co.  14  Fed.  Rep.  272. 

And  where  at  the  time  of  taking  an  application 
for  fire  insuranoe  the  agent  bad  notice  of  the  use 
of  a  gasoline  stove,  and  after  the  Issuance  of  the 
policy  the  fact  became  known  to  the  general 
agent,  the  company  was  held  to  have  waived  a 
condition  as  to  the  use  of  the  stove  and  was  bound 
by  the  notice.  Farmers  &  M.  Ins.  Co.  v.  Nixon,  S 
Colo.  App.  266. 

In  Carpenter  ▼.  German- American  Ins.  Co.,  186 
N.  Y.  296,  where  It  was  shown  to  be  the  common 
custom  of  insuranoe  agents  having  the  power  of 
general  agents,  to  employ  subordinates,  the  oourt 
held  that  notice  to  such  subagent  while  engaged 
In  soliciting  insurance  of  any  tact  material  to  the 
risk  which  affected  the  contract  was  notice  to  the 
company  to  the  same  extent  as  though  it  had  been 
given  directly  to  the  agent  himself.  Arff  v.  Star 
Fire  Ins.  Co.  10  L.  R.  A.  000,125  N.Y.  07,  and  Bodlne 
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fDoneys  loAoed  for  tbe  lenders,  took  the  re- 
4X1  pts  for  same  in  their  own  name,  shared 
in  the  commissions,  and  looked  after  the  col- 
lection of  the  securities.  The  moneys  loaned 
In  this  case  were  secured  bv  the  note  of  the 
plaintiff,  and  a  mortgage  of  her  separate  real 
property ;  and  the  moneys  thus  obtained  were 
applied  by  her  husband,  J.  B.  Bates»  to  the 
payment  of  his  own  debts,  and  not  expended 
oy  the  plaintiff,  or  for  the  benefit  of  her  sepa- 
rate property,  and  that  no  part  of  said  money 
«yer  came  into  the  hands  of  the  said  plaintiff. 
William  H.  Duncan  was  informed  by  J.  B. 
Bates,  the  husband  of  the  plaintiff,  at  the 
time  the  application  for  said  loan  was  made, 
that  the  money  was  wanted  to  pay  his  debts, 
and  that  his  wife  would  sign  the  mortgage 
to  secure  the  loan,  in  order  that  he  might  get 
the  money.  In  negotiating  this  loan  the  evi- 
dence does  not  satisfy  me  that  J.  B.  Bates 
was  the  authorized  agent  of  his  wife,  and 
effected  the  loan  for  her. 

"This  action  was  commenced  on  the  1st 
day  of  August,  1890,  and  thereafter  an  order 
was  made  by  Judge  James  Aldrich  restrain- 
ing the  defendants  from  further  attempting 
to  sell  the  property  of  the  plaintiff  under 
ibe  power  of  sale  contained  in  said  mortgage, 
QDtll  the  cause  was  heard  and  determined  on 
its  merits. 

"We  think  It  now  the  settled  law  of  this 
state  that  it  is  necessary,  in  an  action  to  en- 
force a  contract  executed  by  a  married  wom- 
an, to  show  that  such  contract  was  made 


with  reference  to  her  separate  estate,  and  that 
the  burden  of  proof  is  upon  the  party  seeking 
to  enforce  sucn  contract;  and  that,  while  a 
married  woman  may  borrow  money  for  her 
own  use,  either  directly  or  by  her  husband 
as  her  authorized  agent,  and  secure  the  same 
by  a  valid  mortgage  of  her  separate  estate, 
vet,  she  cannot  do  this  for  the  benefit  of  her 
husband,  provided  the  lender  has  knowledge 
of  such  intended  use  when  he  makes  the  loan. 
These  propositions  have  been  so  recently  and 
plainly  decided  by  our  supreme  court,  and 
are  so  well  known  to  tbe  profession  generally, 
that  it  would  be  a  waste  of  time  to  review 
the  cases.  See  Tribble  v.  Poore,  80  S.  C.  97 ; 
Owynn  v.  Choynn,  81  8.  CL  482 ;  Oreig  v. 
Smith,  29  S.  0.  429 ;  Qoa^ain  v.  Vaughn,  83 
8.  C.  499 ;  Salinas  v.  Turner,  83  8.  C.  231. 
It  is  enough  to  say  the  cases  are  recent,  and 
fully  sustain  the  propositions  laid  down. 
Applving  these  principles  to  the  facts  as 
found  in  this  case,  there  can  be  but  one  con- 
clusion, namely,  that  the  note  and  mortgage 
executed  by  the  plaintiff  herein  to  the  de- 
fendant corporation,  and  now  sought  to  be 
enforced  by  said  corporation  against  the 
plaintiff,  are  void,  and  therefore  not  binding 
upon  her,  or  enforceable  against  her  separate 
property. 

**  As  this  case,  however,  turns  mainly  upon 
the  question  of  agency  of  these  middlemen 
of  the  defendant  corporation,  and  the  notice 
to  them  of  th^^  object  for  which  said  loan 
was  obtained,  it  becomes  necessary,  perhaps. 


y.Exebaoge  Fire  Ins.  Co.  61 N.  Y.  117. 10  Am.  Bep. 

m. 

Where  the  Jnsared  bad  Instructed  an  insuranoe 
troker  to  effect  insurance  upon  lumber,  and  such 
broker,employed  another  broker  to  effect  tbe  same, 
tbe  poUcy  containlnfr  a  olaose  that  notice  ter- 
minating the  insurance  mi^ht  be  given  to  the 
puty  proouriDff  the  same,  the  court  held  notice  to 
iuch  second  broker  by  the  company  sufficient. 
Crnoe  V.  American  (Central  Ins.  Co.  of  St.  Louis.  16 
Blatchf.488. 

Bo  in  ClMse  v.  PeopleVi  T.  Ins.  Co.,  14  Hun,  46A.  it 
VIS  beld  that  the  knowledge  of  tbe  clerk  of  the 
agents  of  the  defendant  that  the  bouse  insured  was 
Ticant,  was  the  knowledge  of  the  agents  of  the 
company,  and^  therefore,  the  knowledge  of  the  de- 
fendant company  itself. 

'  In  the  above  case  tbe  facts  showed  that  the 
insurance  was  taken  by  a  soliciting  agent  who  had 
knowledge  at  tbe  time  that  tbe  house  was  vacant 
and  so  communicated  the  fact  to  a  clerk  In  the 
office  of  tbe  defendants*  agents. 

The  ruling  of  the  court  in  Van  Scboick  v.  Niagara 
P.  Ins.  Oc  68  N.  Y.  484,  was  f  oUowed  in  the  last 
preceding  case.  There  the  evidence  showed  that 
the  fact  that  the  building  msured  was  upon  leased 
ground  was  known  to  tbe  party  who  procured  the 
inBuranoe  and  who  was  in  partnership  with  tbe 
«OQunisBioned  and  ostensible  agent  of  tbe  defend- 
ant company  wt^ich  fact  was  known  to  tbe  com- 
pany and  not  disapproved  of  by  it,  a  joint  commis- 
skm  being  promised  and  paid  prior  to  tbe  delivery 
of  the  policy,  and  the  court  held  tbe  defendant 
bound  by  the  knowledge  of  the  agent  who  secured 
the  iosaranoe. 

Whefe  tlie  evidence  showed  that  the  notice  was 
given  to  a  clerk  or  employ^  whose  duty  it  was  to 
solicit  insurance  for  the  duly  oommiasioned  agents 
of  the  defendant  company  for  which  be  received  a 
oommisBlon,  the  court  held  that  such  notice  was 
sufficient  to  bind  the  company  and  that  the  position 
21  L.R.  A. 


of  such  employ^  was  not  that  of  a  mere  insurance 
broker,  and  that  the  rules  of  law  applied  to  the 
acts  and  positions  of  those  employed  in  like  man* 
ner  by  insurance  agents.  Arfl  v.  Star  Fire  Ins.  Co. 
mpra^  distinguishing  MelJen  v.  Hamilton  F.  Ins. 
Co.  17  N.  Y.  609,  and  Devens  v.  Mechanics  ft  T.  Ins. 
Co.  88  N.  Y.  168,  upon  the  ground  of  brokerage. 

Where  tbe  medical  examiner,  at  tbe  request  of 
tbe  agent  of  the  company,  filled  up  the  appllcatton 
for  life  insurance,  tbe  applicant  making  true 
answers,  which  were  incorrectly  and  untruly 
stated,  the  court  in  the  absence  of  evidence  show- 
ing true  authority  In  the  agent,  upheld  a  finding 
that  be  had  authority  to  dcrpute  the  examiner  to 
fiU  the  application  and  that  the  company  was 
estopped  from  taking  advantage  of  his  tnigt^Voff. 
Flynn  v.  Equitable  L.  Ins.  Co.  78  N.  Y.  568, 84  Anu 
Bep.56L 

This  last  case  was  previously  before  the  oourt 
and  it  was  then  held  that  the  medical  examiner 
was  not,  unless  expressly  authorized,  the  agent  of 
a  life  insurance  company  in  filling  up  an  applica- 
tion, and  that  tbe  company  was  not  bound  by  his 
acts  or  estopped  by  his  knowledge.  Flynn  v. 
Bquitable  L.  Assur.  Soc.  67  N.  Y.  GOO,  28  Am.  Bep. 
184. 

The  same  conclusion  was  arrived  at  in  Massa- 
chusetts L.  Ins.  Co.  V.  Eshelman,  80  Ohio  St.  647, 
where  the  subagent  of  tbe  company  had  notice  of 
a  material  fact  in  the  application  for  the  policy 
which  he  fraudulently  withheld  from  the  com- 
pany, as  subagents  employed  by  a  general  agent 
to  discharge  the  duties  of  a  branch  office  are  the 
agents  of  tbe  insurance  company. 

And  the  same  principles  apply  in  the  case  of 
notice  on  the  part  of  f^  subagent  for  an  accident 
insurance  company.  Brown  v.  Railway  Passenger 
AsBtur.  Co.,  45  Mo.  221,  where  the  facts  showed  that 
tbe  subagent  had  notice  of  the  insured*s  hanrdout 
occupation  at  the  time  of  insuranoe.  BL  W. 
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that  we  should  discuss  briefly  the  facts  re- 
latiug  to  this  questioo,  and  the  law  appli- 
cable thereto.  The  defendant  corporation,  it 
is  evident,  had  money  to  lend,  and  this  money 
it  was  willing  to  intrust  to  the  Corbin 
Banking  Company  to  lend,  If  said  company 
was  satisfied  with  the  security.  The  Corbin 
Banking  Company  was  engaged,  as  we  have 
seen,  in  negotiating  loans  on  real  estate  se- 
curity in  the  southern  states,  for  foreign  cor- 
porations. The  moneys,  as  well  as  the  se- 
curities to  be  taken  therefor,  were  intrusted 
to  the  Corbin  Banking  Company.  The  com- 
pany sought  and  effected  these  loans  by  and 
through  tJieir  agents  at  different  points,  to 
whom  they  furnished  printed  blanks  for  mak- 
ing applications  for  loans.  They  fixed  the 
terms,  examined  and  approved  the  securities 
offered  for  those  who  had  intrusted  them  with 
moneys  to  lend,  and  looked  after  the  collec- 
tion of  the  securities  for  those  persons  for 
whom  they  acted  and  made  loans.  We  find 
nothing  in  the  testimony  to  satisfy  us  that 
the  defendant  corporation  held  control  of 
their  money,  and  decided  for  themselves 
when  they  would  part  with  it,  or  made  the 
terms,  and  approved  the  securities  offered. 
On  the  contrary,  all  these  things  appear  to 
have  been  done  by  the  Corbin  Banking  Com- 
pany and  their  local  agents.  The  moneys  of 
the  defendant  corporation  were  committed  to 
the  Corbin  Banking  Company  for  investment. 
They  made  the  loan  in  this  case,  fixed  the 
terms,  and  accepted  the  security  for  the  de- 
fendant corporation.  If  this  be  so,  the  rela- 
tion of  principal  and  agent  was  clearly  estab- 
lished between  the  Corbin  Bankine  Company 
and  the  defendant  corporation.  The  relation 
of  principal  and  agent  is  a  question  of  fact, 
and  may  be  provedf  bv  the  acts,  declarations, 
or  conduct  of  the  principal  and  agent;  and 
the  plaintiff  here  was  not  estoppM  by  the 
clause  contained  in  the  application  for  the 
loan  from  showing  that  W.  H.  Duncan  was 
the  agent  of  the  Corbin  Banking  Company. 
Agency  may  be  implied  when  one  party  ac- 
cepts the  benefits  resulting  from  the  transac- 
tions of  another  party,  who  ostensibly  acted 
as  his  agent.  The  acts,  declarations,  and 
conduct  of  W.  H.  Duncan,  as  also  the  fact 
that  the  benefits  derived  by  the  transaction 
were  accepted  and  shared  in  by  the  Corbin 
Banking  Company,  all  show  conclusively 
that  in  negotia'ting  this  loan  W.  H.  Duncan 
acted  as  the  agent  of  the  Corbin  Banking 
Company,  who,  as  we  have  already  seen, 
were  the  agents  of  the  defendant  corpora- 
tion. We  do  not  think,  under  the  circum- 
stances, the  fact  that  the  plaintiff  heie  ac- 
knowledged in  the  written  application  that 
said  application  was  to  be  used  by  the  said 
W.  H.  Duncan  as  her  agent  in  procuring  the 
loan  is  at  all  conclusive  of  the  question  as  to 
the  affency  of  W.  H.  Duncan  in  negotiating 
said  loan.  To  our  mind  this  fact  rather 
strengthens  the  conclusion  to  which  we  have 
arrived.  The  clause  is  unusual  in  transac- 
tions of  this  nature,  and  is  therefore  to  be 
looked  upon  with  suspicion.  The  intention 
seems  to  have  been  to  estop  the  plaintiff  at 
the  outset  from  denying  or  proving  that  the 
said  W.  H.  Duncan  acted  in  any  other  capac- 
ity than  that  of  agent  for  the  borrower  in  ne- 
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_  said  loan ;  and  thereby  enable  the 
ender  to  escape  the  express  notice  that  the 
money  was  obtained  on  the  security  of  the 
wife,  for  the  sole  purpose  of  paying  and  sat- 
isfying the  debts  of  the  husband.  Such  ef- 
forts to  evade  the  law  are  never  looked  upon 
by  courts  of  equity  with  favor.  These  inter- 
mediaries, W.  H.  Duncan  and  the  Corbin 
Banking  Company,  were  no  doubt,  for  cer- 
tain purposes,  the  agents  of  both  parties,  yet» 
for  certain  other  purposes,  they  were  clearly* 
the  agents  of  the  lenders  only. — such  as  mak- 
ing the  loan,  fixing  the  terms,  and  accepting 
the  security.  And,  as  was  said  by  Chi^ 
Justice  Simpson  in  the  case  of  Salinas  v. 
Turner,  sujyra:  'To  allow  this  solemn  con- 
stitutional provision  for  the  protection  of 
married  women  and  their  separate  estates  to 
be  evaded  in  this. roundabout  way,  would, 
it  seems  to  us,  be  a  mockery  emasculating 
said  provisions,  and  rendering  the  whole  law 
upon  the  subject  utterly  useless  and  worth- 
less. * 

'^The  only  question  that  remains  is.  Is  the 
knowledge  of  the  agent  the  knowledge  of 
the  principal?  We  cannot  better  answer 
this  question  than  by  adopting  the  language 
of  our  own  court  in  the  case  of  Salinas  v. 
T\imer,  supra.  The  court  says :  *  Assured Ij 
so  as  to  matters  within  the  scope  of  hie 
agency.  This  is  elementary,  and  certainly 
does  not  need  the  citation  of  authority  to  sup- 
port it. '  We  must,  therefore,  hold'that  the 
defendant  corporation,  the  real  lender,  knew 
that  this  money  was  borrowed  for  the  express 
purpose  of  paying  the  debts  of  theplaintiff'a 
husband.  These  intermediaries,  W.  H.  Dun* 
can  and  the  Corbin  Banking  Company,  be- 
ing agents  of  tlie  defendant  corporation,  the 
lender,  for  making  the  loan,  fixing  the  terma, 
and  accepting  the  security,  their  knowled^ 
is  the  knowledge  of  their  principal ;  and  it 
goes  without  contradiction  that  W.  H.  Dun- 
can, the  agent  of  the  Corbin  Banking  Com- 
Eany  in  this  state,  was  expressly  informed 
y  the  husband  of  the  plaintiff,  before  the 
loan  was  negotiated,  that  the  object  of  pro- 
curing the  loan  was  to  enable  the  husband 
to  pay  and  satisfy  his  own  debts. 

**  We  come  next  to  consider  the  relief  de- 
manded by  the  plaintiff.  The  plaintiff  asks 
an  injunction  against  the  defendants,  per- 
petually restraining  them,  their  agents  and 
servants,  from  selling  the  lands  of  &e  plain- 
tiff under  the  note  and  mortgage  mentioned 
in  the  complaint.  Among  the  equities  set 
out  in  the  complaint,  and  on  which  the  re- 
lief by  injunction  is  asked,  is  that  such  sale 
will  put  a  cloud  upon  the  title  of  the  plain- 
tiff to  said  land.  That  this  is  a  ground  for 
equitable  relief  there  can  be  no  question.  In 
Ketchin  v.  McCarley,  26  S.  C.  7,  the  court 
says :  '  The  jurisdiction  of  a  oourt  of  equity 
to  prevent,  as  well  as  to  remove,  a  cloud 
upon  the  title  to  real  property  seems  to  be 
well  settled.'  Again:  'It  is  difficult  to 
establish  any  exact  test,  which  will  be  ap- 
plicable in  all  cases,  to  determine  what  con- 
stitutes such  a  cloud  upon  the  title  as  to  au- 
thorize a  court  of  equity  to  interfere  for  ite 
protection.  It  has  been  held,  however,  that 
if  the  sale  which  it  is  sought  to  restrain  ie 
such  that  in  an  action  of  ejectment  brought 
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bT  tbe  purcbftser  under  the  sale  the  real 
owner  of  tbe  property  woul.d  be  obliged  to 
offer  evidence  to  defeat  the  recovery,  then 
such  a  cloud  would  be  raised  as  to  warrant 
the  interference  of  equity  to  prevent  the  sale. ' 
The  present  case  seems  to  us  to  come  clearly 
within  the  rule  laid  down  by  our  supreme 
court.  If  the  defendant  corporation  is  al- 
lowed to  sell  the  mortgaged  premises  under 
the  power  of  sale  contained  in  the  mortgage, 
the  plaintiff  could  only  protect  herself,  in 
an  action  of  ejectment  brought  by  the  pur- 
chater  at  such  sale,  by  offering  eyidence 
tending  to  show  the  inyalidity  of  said  mort- 
gage in  order  to  defeat  a  recovery.  If  the 
only  question  before  the  court  was  whether 
the  plaintiff  had  made  out  such  a  case  as 
would  entitle  her  to  an  injunction  prepetu- 
ii\j  enjoining  the  defendant  corporation, 
their  agents  and  servants,  from  selling  the 
mortgaged  premises  under  the  power  of  sale 
contained  in  said  mortgage,  the  answer  would 
certainly  be  in  the  amrmative.  The  answer 
of  the  defendants,  however,  puts  in  Issue  the 
validity  of  said  note  and  mortgage,  and  de- 
mands a  judgment  of  strict  foreclosure  and 
eale  of  the  mortgaged  premises.  The  defend- 
ants, having  fall^  to  show  either  that  the 
note  and  mortgage  of  the  plaintiff  had  ref- 
erence to  her  separate  property,  or  that  there 
was  a  want  of  notice  on  the  part  of  the  de- 
fendant corporation  as  to  the  object  of  the 
loan,  are  not  entitled  to  the  affirmative  relief 
demanded  by  their  answer.  The  note  and 
mortgage  being  invalid  for  the  reasons  here- 
inbeiore  stated,  the  plaintiff  is  entitled  to 
lodgment  to  that  effect,  and  that  the  same 
be  delivered  up  canceled. 

'^It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  note  and  mortgage  executed 
by  the  plaintiff  to  the  defendant  corporation, 
and  beu-ing  date  the  25th  day  of  April,  1885, 
be,  and  the  same  are  hereby,  set  aside  as  null 
and  void,  and  that  the.  same  be  delivered  up 
to  tbe  plaintiff,  canceled,  and  that  the  in- 
junction heretofore  granted  in  this  cause  be, 
and  the  same  is  hereby,  made  perpetual. 
Finally,  ordered  that  the  costs  of  this  action 
be  taxed  by  the  clerk  of  Barnwell  county, 
and  be  paid  by  the  defendant  corporation." 

JfeMTS.  J.  J.  Brown,  John  T«  Sloan, 
4r.p  and   AUen  J.  Green  for  appellants. 
Mr,  Robert  Aldrich  for  respondent. 

MeOownn,  /.,  delivered  the  opinion  of 
the  court : 

The  facts  of  this  case  are  correctly  stated 
In  the  argument  of  the  appellants,  as  follows : 
The  action  was  commenced  August  5,  1890, 
by  the  plaintiff,  a  married  woman,  against 
tbe  defendant,  a  forei^  corporation,  with 
its  place  of  business  m  Scotland,  to  per- 
petually enjoin  the  sale  of  her  lands  under 
power  contained  in  a  mortgage  executed  by 
her  on  April  25,  1885,  to  secure  a  loan  from 
the  defendant  of  $1,000,  upon  the  ground 
that  the  mortgage  and  note  thus  executed  by 
her  alone  were  intended  merely  as  security 
for  a  debt  of  her  husband,  and  were  therefore 
nail  and  void.  An  injunction  was  granted 
pending  the  litigation.  The  cause  was  re- 
ferred to  take  the  testimony,  all  of  which  is 
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printed  in  the  brief,  and  came  on  to  be  heard, 
upon  the  pleadings  and  testimony  so  taken, 
before  his  honor.  Judge  Izlar,  at  the  Mnrcb 
term,  (1891,)  for  Barnwell  county,  who 
granted  the  relief  prayed  for,  and  ordered  the 
note  and  mortgage  to  be  delivered  up  to  be 
canceled,  as  follows:  "Ordered,  adjudged, 
and  decreed  that  the  note  and  mortgage  ex- 
ecuted by  the  plaintiff  to  the  defendant  cor- 
poration, and  Gearing  date  April  25,  1885, 
be,  and  the  same  is  hereby,  set  aside  as  null 
and  void,  and  that  the  same  be  delivered  up 
to  the  plaintiff,  canceled,  and  that  the  in- 
junction heretofore  granted  be,  and  the  same 
IS  hereby,  made  perpetual,"  etc.  From  this 
decree  (which  ought  to  appear  in  the  report 
of  tbe  case)  the  defendant  appeals  to  this 
court,  upon  the  following  exceptions :  "  (1) 
That  his  honor  erred  in  holding  that  the 
Corbin  Banking  Oompany  was  the  agent  of 
the  defendant  company  in  negotiating  the 
loan  to  the  plaintiff,  and  not  the  agent  of 
said  plaintiff.  (2)  That  his  honor  erred  in 
holding~J^>«^,  that  the  Corbin  Banking 
Company,  as  agent  of  tbe  defendant  company, 
had  under  its  control  the  funds  of  said  de- 
fendant company :  second,  that  said  Corbin 
Banking  Company  furnished  blanks  to  W. 
H.  Duucan  for  the  purpose  of  receiving  ap- 
plications for  loans;  third,  that  said  Corbin 
Banking  Company  fixed  the  terms  on  whicb 
loans  were  to  be  made ;  fourth,  that  said  Cor- 
bin Banking  Company  accepted  the  security 
offered  by  plaintiff.  Bates,  and  otherwise  di- 
rected the  application  of  the  funds  intrusted 
to  it ;  which  several  findings,  were  not  only 
without  evidence  to  support  them,  but  con- 
trary to  the  testimony  adduced  at  the  trial. 
(8)  That  his  honor  erred  in  holding  that  W. 
H.  Duncan  was  the  agent  of  the  Corbin 
Banking  Company,  notwithstanding  the  said 
Duncan  was  employed  and  paid  b^  the  plain- 
tiff. (4)  That  his  honor  erred  m  holding 
that  W.  H.  Duncan  advertised  himself  as  the 
agent  of  the  Corbin  Banking  Company.  (5) 
Tnat  his  honor  erred  in  holding  that  either 
the  Corbin  Banking  Company  or  the  defend- 
ant company  should  be  charged  with  knowl- 
edge of  communications  made  by  J.  B.  Bates, 
the  husband  of  plaintiff,  to  W.  H.  Duncan. 
(6)  That  his  honor  erred  in  holding  that  J. 
B.  Bates,  the  husband  of  plaintiff,  was  not 
her  agent  in  receiving  the  money  borrowed 
by  plaintiff.  (7)  That  bis  honor  erred  in 
holding  that  the  money  borrowed  by  the 
plaintiff  was  not  for  her  separate  estate,  use, 
and  benefit.  (8)  That  his  honor  erred  in 
holding  that  knowledge  communicated  to  W. 
H.  Duncan  by  J.  B.  Bates  (held  not  to  be 
the  agent  of  his  wife,  the  plaintiff)  was 
nevertheless  to  be  imputed  to  the  defendant 
company.  (9)  That  his  honor  erred  in  hold- 
ing that  the  note  and  mortgage  of  plaintiff 
are  null  and  void,  and  not  enforceable  against 
her  separate  estate."  **  (11)  That  his  honor 
erred  in  rejecting  the  testimony  of  F.  W. 
Dunton. " 

The  questions  involving  the  rights  of  mar- 
ried women  under  the  constitution  and  laws 
of  this  state  have  been  so  often  and  fully 
considered  in  our  courts  that  we  do  not  think 
it  necessary  in  this  case  to  ^o  into  the  gen- 
eral subject  again.    Exceptions  1,  2,  8,  4,  6 
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Mild  7  complain  of  finding^  of  fact  by  the 
circuit  Judge,  principalij  upon  the  subject 
of  the  relations  between  the  Corbln  Bank- 
ing Company,  of  NewTork,  and  the  defend- 
ant company  in  Scotland,  and  of  those  be- 
tween W.  H.  Duncan,  6t  Barnwell,  S.  C, 
and  the  said  Corbin  Bankine  Company. 
Upon  the  points  indicated  in  the  above  ex- 
ceptions we  have  considered  the  evidence, 
which  is  printed  in  the  bri^f,  and  has  been  so 
fully  and  clearly  stated  in  his  decree  by  the 
circuit  judge  that  we  think  any  attempt  to 
restate  and  review  it  would  add  nothing,  but 
possibly  confuse  it.  After  careful  considera- 
tion, we  cannot  say  that  the  findings  of  fact 
by  the  circuit  judge  are  without  evidence  to 
sustain  them,  or  against  the  weight  of  evi- 
dence. Exception  11  complains  that  the 
judge  ''rejected"  the  uncontradicted  testi- 
mony of  F.  W.  Dunion,  of  New  York,  who 
was  examined  by  commission.  This  was  a 
suit  in  equity,  and  heard  by  the  jud^e,  sit- 
ting as  chancellor,  and  he  had  the  riglit  to 
Judge  of  the  credibility  of  all  witnesses  ex- 
amined in  the  case.  In  his  decree  he  states 
as  follows :  **  Before  entering  upon  a  discus- 
sion of  the  legal  questions  involved,  it  be- 
comes necessary  to  state  as  concisely  as  pos- 
sible our  conclusions  of  fact  as  found  from 
the  testimony.  In  arriving  at  these  conclu- 
sions, we  deem  It  proper  to  say  that  we  have 
made  a  careful  study  of  the  testimony  in  all 
of  its  bearings,  and  have  given  to  it  such 
weight  as,  in  our  judgment,  it  is  entitled  to. 
We  are  not  favorablv  impressed  with  the 
testimony  of  FredericK  W.  Dun  ton.  It  does 
not  strike  us  that  this  witness  was  actuated 
by  a  desire  'to  speak  the  whole  truth,*  es- 
pecially when  we  take  into  consideration  the 
lact  of  his  long  connection  as  a  partner  with 
the  Corbin  Banking  Company,  and  his  very 
recent  withdrawal  from  the  partnership," 
etc.     We  cannot  say  this  was  error. 

That  brings  us  to  the  remaining  exceptions 
which,  in  substance,  complain  that  his  honor 
erred  in  holding  that  either  the  Corbin  Bank- 
ing Company  or  the  defendant  company 
should  be  charged  with  knowledge  of  com- 
munications made  by  J.  B.  Bates,  the  hus- 
band of  plaintiff,  to  W.  H.  Duncan;  the 
Judge  saying  that  he  must  hold  that  the  de- 
fenciant  company,  the  real  lender,  knew  this 
money  was  borrowed  for  the  express  purpose 
of  paying  the  debts  of  the  plaintiff's  husband, 
these  intermediaries  being  the  agents  of  the 
defendant  company.  The  appellants  vigor- 
ously contest  the  correctness  of  this  ruling, 
and  insist,  on  the  contrary,  that  the  correct 
rule  is  "that,  to  have  the  effect  of  bringing 
knowledge  home  to  the  principal,  the  notice 
must  be  to  his  agent,  and  not  to  any  agent 
or  attorney  employed  by  such  agent."  This 
is  the  controlling  issue  in  the  case,  and  is 
not  at  all  free  from  ditllculty.  It  seems  that 
Duncan,  of  Barnwell,  S.  C,  advertised  that 
he  had  money  to  loan  on  improved  farms  in 
Barnwell  county.  That  the  husband  of 
plaintiff  appliea  and  obtained  the  promise 
of  a  loan  of  $1,000  on  the  security  of  his 
wife's  lands.  The  aj^reement  went  forward 
to  the  Corbin  Banking  Company,  of  New 
York,  and  in  due  course  a  bond  and  mortgage, 
drawn  payable  to  the  defendant  company, 
21L.RA. 


was  returned  through  the  Corbin  Companjg 
and,  after  being  executed  by  the  plaintiff, 
was  returned  to  the  Corbin  Company.  In  th« 
course  of  the  negotiation  for  the  loan,  Bates, 
the  husband  of  plaintiff,  informed  Duncan 
that  he  needed  the  money  to  pay  his  debts, 
and  it  was  so  applied.  Now,  if  the  defend- 
ant company  itself  had  negotiated  the  loan, 
and  had  been  informed  by  Mr.  Bates  that  h« 
was  obtaining  the  money  to  pa^r  his  own 
debts,  the  company,  under  our  oecided  cases, 
could  not,  as  lender,  have  recovered  the  bond 
and  mortgage;  and,  further,  if  Duncan  had 
been  the  direct  agent  of  the  company,  and 
received  the  information  referred  to,  it  would 
have  been  imputed  to  the  company  lending 
the  money,  and  it  could  not  have  recovered 
the  bond  and  mortgage.  "Notice  to  the 
agent  is  notice  to  the  principal.  In  tlie  re- 
lation of  the  principal  to  a  third  party  the 
undisputed  rule  exists  that  notice  to  the 
agent  is  notice  to  the  principal,  if  the  agent 
comes  to  the  knowledge  of  farts  while  he  is 
acting  for  the  principal."  1  Am.  &  £ng. 
Encyclop.  Law,  419,  Agency;  PnteheU  y.  8e9' 
Hona,  10  Rich.  L.  293.  "A  married  woman 
has  no  power  to  borrow  money  for  the  uso 
of  her  husband,  nor  to  give  her  note  therefor, 
Dor  bind  her  separate  estate  bv  a  mortgage 
executed  to  secure  such  note,  'f  heref ore  such 
note  and  mortgage  cannot  be  enforced  against 
the  maker  when  the  lender  knew  tliat  the 
money  was  to  be  used  in  paying  a  judgment 
debt  of  the  husband ;  and  knowledffe  by  the 
lender's  agent  throuffh  whom  the  loan  was 
negotiated  was  know^dge  by  the  lender  him- 
self."   Salinas  v.  Tum&r,  83  S.  C.  231. 

So  far  the  matter  is  plain,  but  it  is  insisted 
that  the  doctrine  does  not  apply  when  another 
or  subagent  Is  introduced ;  that  notice  to  the 
agent,  but  not  to  the  subagent,  will  be  im- 
puted to  the  principal.  There  seems  to  be 
no  case  in  our  Reports  upon  that  precise 
point,  but  I  confess  that  I  am  not  able  to 
perceive  the  principle  on  which  the  alleged 
distinction  rests,  if  both  the  agent  and  sub- 
agent  are,  as  here,  engaged  in  the  same  busi« 
nesR  for  the  principal,  although,  it  may  be, 
on  different  parts  of  that  business.  Such 
seems  to  be  the  general  rule.  "Where  an 
agent  has  power  to  employ  a  subagent,  the 
acts  of  the  subagent,  or  notice  given  to  him, 
in  the  transaction  of  the  business,  have  the 
same  effect  as  if  done  or  received  by  the 
principal."  8ooy  v.  State,  41  N.  J.  L.  894; 
Story,  Ag.  §§  452,  464.  "An  attorney  em- 
ployed by  an  agent  for  his  principal  is  the 
principal's  attorney."  P&rUr  v.  Peckham^ 
44  Cal.  204.  There  is,  however,  a  line  of 
cases  which  at  first  view  would  seem  to  mod- 
ify the  above  rule,  of  which  Buover  y.  Ftw, 
91  U.  S.  808,  23  L.  ed.  892,  is  generally  re- 
garded the  leading  authority.  The  case  waa 
decided  by  a  divided  court,  Justicee  Miller, 
Clifford,  and  Bradley  dissenting.  Upon  con- 
sidering carefully  the  dissenting  opinion  of 
Mr.  Juetice  Miller  as  well  as  the  principal 
opinion,  we  think  it  will  be  found  that  even 
that  case  does  not  question  the  general  rule, 
but  labors  to  limit  it  by  an  exception  in  ref- 
erence especially  to  banks,  acting  as  col- 
lectors of  money  among  themselves,  etc.  We 
might  not  be  willing  to  go  so  far  in  the  dl- 
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cection  of  the  exception  as  indicated  in  the 
i>pinion,  but  that  case  announces  this  doc- 
trine. *'The  rule  of  law  is  undoubted  that 
for  the  acts  of  suba/cent  the  principal  is  lia- 
ble, but  that  for  the  acts  of  the  agent  of  an 
intermediate  independent  employer  ho  is  not 
liable.  It  is  difficult  to  lay  down  a  precise 
rule  which  will  define  the  distinctions  aris- 
ing in  such  cases.  The  application  of  the 
TQie  is  full  of  embarrassment.  Without  at- 
tempting to  harmonize  or  to  classify  the  con- 
flirting  authorities,  we  think  the  case  before 
us  falls  within  a  particular  range  of  decis- 
ions, "  etc.  We  do  not  think  this  case  is  anal  - 
«goua  to  that  of  Hoover  t.  Wim,  or  that  the 


Corbin  Banking  Company,  in  its  connection 
with  this  case,  was  an  independent  employer. 
Although  the  parties  were  widely  separated, 
it  was  one  transaction,  in  which  the  defend- 
ant company  never  relinquished  its  place  as 
principal ;  the  Corbin  Banking  Company  and 
W.  H.  Duncan  meanwhile  performing  their 
respective  parts  in  the  business  under  the 
general  direction  of  the  defendant  company. 
This  question  does  not  appear  to  have  been 
made  and  arj^ued  in  the  court  below. 

The  judgment  of  this  court  is  that  the  judg^ 
merU  of  the  Circuit  Court  be  affirmed. 

HelTer«  Oh,  J.,  and  Pope* «/.,  concur. 


IOWA  SUPREME  COURT. 


Phillip  H.  FLETCHER 
t. 
Hary   M.   KELLY   et  al,.  Impleaded, 
Appts, 
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2.  ▲  lATipe  brick  veneered  hotel  built 
on  li^Ml  under  »  twenty  years'  leasot 

which  the  leasee  was  obliged  to  rebuild  If  burned, 
and  which  the  lessor  was  to  take  at  an  appraised 
Talue  on  the  termination  of  the  lease,  b  included 
in  a  mortgage  by  the  lessee  of  his  interest  in  the 
realtj. 
S.  Tbe  Hon  of  the  materlalmaji  who  fur- 
nishes material  for  improving  a  mortgaged 
building  doee  not  attach  to  any  pan  of  the  build- 
ing 80  as  to  take  precedence  of  the  mortgage. 


8.   An  aflLdavlt  for  an  attorney's  feee 

filed  by  an  attorney  employed  pending  the  suit 
after  the  one  who  brought  the  action  has  with^ 
drawn,  may  be  regarded  as  an  amendment  of 
the  affidavit  made  by  the  latter  of  the  commence- 
ment of  the  action. 
4.  A  mechanics'  Hen  holder  Is  not  a 
'^purchaser"  within  the  meaning  of  a  statute 
which  requires  mortgages  to  be  recorded  in  or- 
der to  be  valid  as  against  a  purchaser  for  value. 

(May28,180B.) 

APPEAL  by  defendants  Maiy  M.  Eellj  and 
Wheeler  &  Flint  from  a  decree  of  the 
District  Court  for  O'Brien  County  io  a  suit 
to  forecloee  a  mortgage  in  which  defendant 
KeUy  set  up  a  daim  under  a  mortgage  which 


Vtnm,— Mortgages  on  IfuMUmos  tifKm  leased  prem- 
ises. 

Chattel  mortgages  made  by  tenants  on  buildings 
which  they  have  the  right  to  remove  are  generally 
cecognlsed  and  sustained  and  will  prevail  even 
against  the  landlord's  dalm  for  rent  unless  he  has 
also  secured  it  by  a  prior  lien. 

Ordinarily  the  execution  of  a  chattel  mortgage 
by  the  tenant  determines  the  character  of  tbe 
buikUng  and  gives  the  construction  to  the  Instru- 
ment as  in  the  mabi  case,  that  is  his  maldng  the 
chattel  mortgage  makes  the  building  a  chatteL 
However  in  the  Kansas  case  of  flogan  ▼.  Manners, 
Infm,  It  was  held  necessary  that  the  mortgage 
ehoold  comply  with  the  homestead  law  before  it 
oould  be  valid  where  tbe  house  was  used  by  the 
family  as  a  residence. 

Tbe  length  of  the  term  may  also  be  such  that  if 
eonpled  In  the  mortgage  with  the  building  it  may 
make  the  law  of  realty  apply  as  in  the  case  of 
Knapp  V.  Jones,  infra, 

Tbe  right  of  removal,  the  time  of  removal,  tbe 
legistratlon  of  the  mortgage,  tbe  possession  of  the 
buUding  thereunder,  are  all  important  factors  in 
determining  the  mortgagee's  rights. 

The  tendency  of  the  courts  is  to  sustain  chattel 
iDortgages  as  against  adverse  liens  having  due  re- 
gard to  priorities. 

A  ebattel  mortgage  on  a  building  upon  the  leased 
premisea  which  he  has  a  right  to  remove  given  by 
a  tenant  estops  him  and  all  claiming  under  him 
from  denying  that  it  is  personalty  as  against  any- 
one claiming  under  tbe  mortgage.  Ballou  v. 
Jones.  37  III.  9S. 

A  building  erected  on  another's  land  by  permis- 
sion and  treated  by  all  parties  interested  as  per- 
fonal  property  is  subject  to  mortgage  as  personal 
property.    Brown  v.  Corbin,  121  Ind.  i56w 
«1  L.  R  A. 


Whc^ro  a  tenant  of  a  vacant  city  lot,  under  a 
lease  for  years  providing  that  the  lot  shall  be  sur- 
rendered In  the  same  condition  as  when  leased, 
moves  a  hotel  buildbig  thereon  and  gives  a  chat- 
tel mortgage  on  such  building,  such  chattel  mort- 
gage is  valid  as  the  building  is  personal  property 
Docking  v.  FrazeU,  88  Kan.  4SKL  See  Hogan  v. 
Manners,  infra. 

But  on  a  former  trial  of  the  same  case  it  was 
held  that  a  building  used  as  a  residence  and  a  hotel 
will  be  presumed  to  be  real  estate,  and  the  execu- 
tion of  a  chattel  mortgage  on  such  house  by  a  per- 
son in  possession  of  such  house  under  a  lease  from 
the  owner  of  the  land  upon  which  it  is  situated  is 
not  of  itself  sufficient  evidence  that  the  house  is  a 
chattel,  there  being  no  right  of  removal  shown  to 
exist.    Docking  v.  Fraaell,  84  Kan.  29. 

A  building  erected  on  leased  ground  with  the 
privilege  of  removal  is  personalty,  and  one  who 
derives,  title  from  a  person  who  bad  mortgaged 
such  building  cannot  dispute  the  title  of  the  mort- 
gagee.   Smith  v.  Benson,  1  Hill,  17ft. 

Where  an  elevator  is  built  on  land  owned  by  an- 
other, with  a  license  authorizing  a  right  of  re- 
moval, a  chattel  mortgage  thereon  is  valid,  al- 
though the  removal  might  Injure  the  structure. 
Deeriog  v.  Ladd,  2S  Fed.  Rep.  575. 

A  contract  of  sale  of  a  building  on  leased  land, 
with  the  right  of  removal  at  the  end  of  tbe  term, 
providing  that  the  purchaser  shall  forfeit  all  right 
to  the  building  on  failure  to  pay  the  purchase 
price  is  a  chattel  mortgage.  iBead  v.  Homer,  90 
Mich.  152. 

But  an  elevator  built  under  a  lease  for  two  years 
determinable  at  any  time  upon  a  stated  notice, 
and  providing  for  removal  of  the  building  by  the 
leasee  before  tbe  lease  expires,  with  the  leasehold 
interest  is  a  chattel  real  and  the  provlsloiis  of  tha 
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•be  allei^d  to  be  prior  to  tbat  of  conplfiiDaiit 
and  Wbeeler  &  Flint  claimed  a  mecbaDica' 
lien  on  tbe  property.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mewr9,  J.  A.  Slocam  and  J.  L.  E.  Peek. 
for  appellant  Mary  M.  E.  Judd: 

All  parties  were  held  to  know  the  extent  of 
8.  R.  Kelly's  interest,  and  tbat  it  was  a  lease- 
bold  interest  and  that  he  was  a  tenant. 

A  notice  of  a  lease  is  notice  of  all  the  cove- 
nants and  provisions  contained  in  it.  Having 
notice  of  iu  existence  all  parties  are  chargeable 
with  notice  of  all  its  contents. 

1  Jones,  Mortgages  of  Real  Prop.  §  598; 
Taylor  v.  Siibbert,  2  Ves.  Jr.  437;  Gwrge  v, 
Kent,  7  Allen,  16;  Pike  v.  Goodetiow,  12  Allen, 
472;  Hartin  v.  CauhU,  72  Ind.  67. 

The  lease  of  this  hotel  and  its  conditions  im- 
parted notice  to  Mr.  Fletcher  that  this  hotel 
Dnilding  was  personal  property. 

Biniaey  v.  Forkner,  117  Ind.  176. 

The  states  of  New  York,  Ohio,  Iowa,  and 
other  authorities  have  laid  down  the  following 
general  rules  as  a  criterion  by  which  to  deter- 
mine whether  an  immovable  fixture  is  personal 
property  or  real  estate: 

1.  Peal  or  constructive  annexation  of  tbe 
article  in  question  to  tbe  freehold. 

2.  Appropriation  or  adoption  to  the  use  or 
purpose  of  that  part  of  the  realty  with  which 
it  is  connected. 

8.  The  intention  of  the  party  making  tbe 
annexation  to  make  tbe  article  a  permanent  ac- 
cession to  the  freehold. 

See  Teaff  v.HewiitA  Ohio  St.  680,59  Am.Dec 
684;  Pt4ter  v.  OromweU,  40  N.  Y.  296, 100  Am. 
Dec.  485;  MeRea  v.  Central  Nat.  BaiikofTray* 
66  N.  Y.  489;  Ottumtoa  Woolen  Mill  Co.  t. 
Bawley,  44  Iowa,  59,  24  Am.  Rep.  719. 

One  who  executes  a  chattel  mortgage  on 
property  which  might  constitute  fixtures  there- 


in evinces  his  Intention  tbat  it  shall  retain  it^ 
character  as  persoualty,  legardlessof  Uie  man- 
ner in  which  it  may  be  annexed  to  the  free 
hold. 

Eave$  V.  BetM,  10  Kan.  814.  15Am.  Rep.  845; 
Ford  V.  CM,  20  N.  Y.  844;  Siee^  v.  Hibbard^ 
75  N.  Y.  642:  Tift  v.  Morion,  58  N.  Y.  877^ 
18  Am.  Rep.  587. 

Tbe  rule  tbat  a  fixture  becomes  a  part  of  tbe 
realtv  applies  where  eitber  the  tide  of  the  per- 
sonal fixture  and  tbe  land  title  is  in  tbe  same 
person  and  a  dispute  arises  or  tbe  party  mak- 
ing the  improvement  has  or  claims  at  least 
a  title  interest  in  the  realtv  and  not  merely  a 
lease  interest  which  is  itseli  personal  property. 

Fortman  t.  Goepper,  14  Ohio  St^  558;  1 
Jones,  Chat.  Mortg.  §  136. 

When  buildincs  and  other  trade  fixtures  are 
erected  upon  real  estate  upon  the  faith  of  aa 
implied  license  from  the  owner,  they  will  not 
be  treated  in  equity  as  a  part  of  the  realty,  ii> 
the  bands  of  a  subsequent  purchaser  who  ac- 

guired  his  title  with  full  knowledge  of  suclk 
cense. 
Wilgue  v.  Oettingi,  21  Iowa,  177. 
If  it  is  erected  by  t[he  builder  with  his  owik 
money  for  bis  own  exclusive  use  as  discon- 
nected from  tbe  use  of  the  land  and  with  an 
agreement  to  tbat  effect  between  tbe  owner  of 
the  land  and  the  builder  it  will  as  between  the 
parties  be  considered  as  personal  property. 
Especially  is  this  true  when  the  very  contract 
by  which  the  building  was  erected  contem- 
plated its  removal. 

Connn  Diet.  Twp.  v.  Jfoorehead,  48  fowa,. 
466;  OurtiM  v.  Hofft,  19  Conn.  154;  Fuller  v. 
Tabor,  89  Me.  519;  Bringholff^  Munxenmaier, 
20  Iowa,  518. 

When  a  person  claims  under  %  deed  which 
by  its  recitals  leads  him  to  other  facts  affecting 
tbe  title  he  is  presumed  to  know  such  facts. 


Illinois  statutes  as  to  pooaesslon  by  a  obattel  mort- 
gagee do  not  apply  to  a  deed  of  trust  tbereon. 
Knapp  V.  Jones,  148  HI.  87ft,  afflrmlng  38  111.  App» 
489. 

And  a  building  erected  by  a  tenant  as  required 
by  his  lease  which  does  not  authorise  him  to  re- 
move it.  Is  not  subject  to  mortgage  by  him  as  a 
chattel,  and  his  interest  in  a  twenty  years*  term  to 
such  a  chattel  real  that  if  he  attempts  to  mortgage 
that,  he  must  comply  with  the  statute  as  to  chat- 
tels reaL  In  thto  case  it  was  contended  that  a 
three-story  house  used  for  making  Ice-cream  was 
a  trade  fixture,  bat  the  terms  of  the  lease  required 
the  tenant  to  erect  such  a  building  and  therefore 
It  was  not  subject  to  obattel  mortgage.  Deane  v. 
Hutchinson,  40  N.  J.  Bq.  88. 
)  On  the  question  whether  a  homestead  right  could 
obtain  in  a  building  placed  on  leased  ground  it 
was  held  in  lUlnoto  that  where  a  building  which 
the  tenant  bad  a  right  to  remove  had  been  sold 
under  a  chattel  mortgage  given  by  him,  his  widow 
could  not  by  surreptitiouBly  gaining  possession 
two  years  or  more  after  she  and  her  hustMind  bad 
occupied  the  building  set  up  a  homestead  claim  to 
protect  such  possession.    BaUou  v.  Jones,  87  UK  05. 

In  Kansas,  it  was  held  that  although  a  building 
on  leased  ground  is  taxable  as  personal  property, 
and  although  tbe  owuer  may  have  the  right  of  re- 
moval of  such  building,  yet  when  occupied  by  him 
and  his  family  as  a  homestead  a  mortgage  thereon 
must  be  executed  as  a  mortgage  of  the  homestead. 
Hogan  V.  Manners,  28  Kan.  561,  88  Am.  Rep.  199. 

Since  this  case  the  Kansas  court  has  sustained 
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chattel  mortgages  on  a  residence,  but  there  waa 
no  fight  made  on  the  question  of  homestead  right, 
and  the  court  does  not  refer  to  thto  case.  8e» 
Docking  V.  Fraaell,  84  Kan.  89. 

Priority  of  Ke«u  or  ekrimi. 
'  Where  a  tenant  mortgaged  a  buUdlng  erected  by 
him  under  a  lease,  which  provided  that  unpaid 
rent  should  be  alien  upon  buildings  placed  on  the 
premises  by  the  tenant,  and  that  buildings  should 
not  be  removed  till  rent  was  paid,  the  mortgagees 
had  a  right  superior  to  that  of  the  lessor,  as  such 
an  attempt  to  create  a  Uen  in  the  lease  to  on  prop* 
erty  not  yet  In  existence,  and  must  yield  to  a  chat, 
tel  mortgage.    Lamphere  v.  Lowe,  8  Neb.  18L 

So  atoo  an  agreement  In  a  lease  that  buildings 
placed  upon  the  premises  by  the  tenant  shall  be 
considered  as  personal  property  cannot  affect  tli» 
rights  of  subsequent  mortgiagees  of  the  leasehold 
where  the  lease  was  not  acknowledged  as  required 
by  law  for  chattel  mortgages,  and  the  description  of 
other  property  would  not  cover  buUdinga  subse* 
quently  erected.  First  Nat.  Bank  of  Joliet  v^ 
Adam,  186  IlL  488,  reversing  84  111.  App.  169. 

A  purchase  of  a  saw-mill  by  the  owner  of  land* 
which  mill  to  erected  on  land  h^d  under  a  lease 
from  him,  will  not  extinguish  the  lien  of  a  chattel 
mortgage  on  the  miU.  Denham  v.  Sankey,  88  Iowa, 
809. 

A  tenant  who  builds  with  the  privilege  of  re- 
moval has  such  an  Interest  ki  the  realty  that  he 
may  convey  by  mortgage.  And  after  condition 
broken  in  the  mortgage,  the  mortgagee  to  abso- 
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Itwoald  be  gross  oeRllgeDoe  In  blm  DOt  to 
make  inquiry  as  to  the  facts  he  is  thus  pot  Id 
^e  way  of  ascertaining. 

JStna  L.  Ins,  Co.  ▼.  Ford,  89  111.  252;  United 
Statet  Martg.  Co.  v.  Orou,  98  111.  488;  Bduey 
T.  wake,  55  CaL  625;  Reevei  ▼.  Vinaeke,  1  Mo- 
Crary.  218. 

Possession  by  one  who  Is  not  the  owner  of 
tecord  is  a  fact  which  should  induce  one  pro- 
posing to  purchase  or  take  a  mortgage  to  in- 
quire whether  the  possession  is  founded  on  any 
title.  It  is  notice  of  the  rights  of  the  occupant 
whaterer  they  are. 

Truetdale  ▼.  Ford,  87  Dl.  210;  Brown  r. 
Qaffney,  28  HI.  149;  DoffU  ▼.  8U9en%,  4  Mich. 
W;  Farmert  Loan  4t  T.  Co,  ▼.  MaUlfy,  8 
Paige,  361,  4  L.  ed.  462;  MuUim  ▼.  Wimberly, 
50  Tex.  457;  Oroffi.  Ramtey,  19  Minn.  44. 

Possession  is  also  held  even  to  be  notice  of  a 
eollateral  agreement  held  by  the  tenant  relat- 
Ingto  the  property. 

Kerr  v.  Tkty,  14  Pa.  112,  58  Am.  Doc  526. 

If  a  man  by  the  permission  of  another  erects 
a  house  upon  that  other  party's  land,  the  build- 
ing will,  if  the  builder  have  no  estate  In  the 
land,  be  the  personal  propertv  of  the  builder. 

Aldrich  v.  Parsons,  6  N,  H.  555;  Osgood  v. 
Bbward,  6  Me.  452,  20  Am.  Dec.  822;  BusseU 
V.  BiciiardM,  10  Me.  429,  25  Am.  Dec.  254: 
Ashmun  v.  WilUams,  8  Pick.  402;  Sogers  v. 
Woodbury,  15  Pick.  156;  1  Washb.  Itea)  Prop. 
%  8,  p.  8:  Eastman  v.  Foster,  8  Met.  26;  Ogden 
V.  Stock,  34  111.  522. 

The  permanency  of  attachment,  and  its  char- 
acter in'  law  does  not  depend  so  much  upon  the 
degree  of  physical  force  with  which  the  thing 
is  attached,  or  the  manner  of  its  attachment, 
BS  upon  the  motive  and  intention  of  the  party 
attaching  if,  and  that  there  is  no  universal  test 


whereby  the  character  of  what  is  claimed  to  be 
a  fixture  can  be  determined  in  the  abstract. 

Coleman  ▼.  Stearns  Affg,  Co.  88  Mich.  40; 
Orippen  ▼.  Morrison,  18  Mich.  28;  Adams  v. 
Lee,  81  Mich.  440;  MeAuliffe  v.  Mann,  87 
Mich.  589;  Joties  v.  Detroit  Chair  Co.  88  Mich. 
92;  Robertson  v.  Corsett,  39  Mich.  777;  Inger^ 
soU  ▼.  Barnes,  47  Mich.  104;  Femes  v.  Quim^ 
by,  41  Mich.  202;  Wheeler  v.  BedeU,  40  Mich. 
696;  Mantoaring  r.  Jenison,  61  Mich.  117. 

The  rule  of  construction  in  favor  of  fixtures 
retaining  their  personal  character  is  much 
stronger  as  between  landlord  and  tenant  than 
between  heirs  and  executors  or  vendors  and 
vendees. 

OttumwaWoolen  Mill  Co.  v.  Hawley,  44 Iowa, 
60,  24  Am.  Rep.  719;  Adams  v.  Beadle,  47 
Iowa,  489, 29  Am.  Rep.  487;  Denham  v.  Sankey, 
88  Iowa,  269;  2  Kent,  Com.  8th  ed.  409;  Sots- 
den  V.  Craig,  26  Iowa,  156. 

The  mere  fact  that  a  building  u  upon  leased 
land  does  not  constitute  it  a  part  thereof. 
Especially  is  this  the  case  when  the  house  is  so 
built  that  it  can  be  easily  removed  and  the  land 
be  undisturbed. 

Nigra  ▼.  Bateh  (Ariz.)  June  12,  1886. 

The  intention  that  opera  chairs  firmly  fast- 
ened to  the  building  should  remain  personalty 
was  held  to  constitute  them  personalty  as  be- 
tween the  real  estate  and  a  chattel  mortgage. 

AndreiBs  v.  Chandler,  27  111.  App.  105.  Bee 
also  Docking  ▼.  Fraedl,  84  Kan.  29;  Kile  t. 
Giebner,  114  Pa.  881;  Eastman  r.  Foster,  supra. 

The  character  of  personal  property  and  the 

ht  of  removal  thereof  as  against  the  owner 
the  soil,  may  be  preserved  oy  an  agreement 
previous  to  its  annexation  between  the  owner 
of  the  soil  and  the  owner  of  the  chattel,  that 
the  same  shall  be  considered  as  personal  prop- 


Intelr  vested  with  the  mort^gor'S  title  and  must 
te  protected  on  condemnation.  Hagar  v.  Brain- 
«r(t,44Vt.2M. 

A  mortinuree  of  a  building  erected  by  a  tenant 
on  leased  land  cannot  remove  the  same  after  the 
tenants  risrht  to  remove  has  expired.  Smith  v. 
Park,  31  Minn.  70. 

So  If  a  tenant  after  his  lease  contracted  to  pur- 
chaae  the  leased  premises  and  erected  a  steam 
saw-mlU  thereon  and  mortgaged  the  mill  and 
macbinery  to  secure  the  payment  or  the  machin- 
ery, the  mortgage  was  beld  Inferior  to  the  pur- 
chase-money Hen  for  the  land,  as  he  changed  his 
relation  of  tenant  and  the  personalty  became 
resinr.    Perkins  v.  Swank,  43  Miss.  840. 

Where  a  chattel  morfgagee  of  buildings  placed 
on  leased  land  is  put  in  possession  and  the  lease  as- 
signed to  him  under  a  contract  to  collect  the 
rents,  pay  oflT  the  mortgage,  and  surrender  the  pcs- 
sesslon,  the  mortgagee  cannot  declare  a  forfeiture 
and  sell  the  property  before  the  maturity  of  the 
flrst  note.    EdHng  v.  Bradford,  80  Neb.  G08L 

Where  an  owner  of  a  building  executes  a  valid 
chattel  mortgage  thereon  and  moves  the  building 
to  a  leased  lot  and  then  buys  the  lot  and  mortgages 
the  same,  the  chattel  mortgage  is  prior  to  the 
mortgage  on  the  lot  and  building.  Simons  v. 
Pierce,  16  Ohio  St.  ns. 

Where  a  leSMe  covenants  to  complete  buildings 
by  a  certain  time,  the  landlord  is  not  entitled  to 
forfeiture  until  he  serves  the  tenant  with  a  notice 
to  remedy  the  breach  under  Oonvejranciog  and 
Law  Property  Act  1881,  and  the  lessee  and  his 
eqaltable  mortgagees  are  entitled  to  relief  from 
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such  forfeiture  where  such  notice  had  not  been 
given,  and  they  offer  to  pay  up  arrears  and  rem- 
edy the  breach.  North  London  F.  L.  ft  H.  Qo,  v. 
Jacques,  48  L.  T.  N.  S.  660, 82  Week.  Bep.288. 

A  mortgage  by  a  tenant  at  wlU  of  a  building  an- 
nexed to  a  store  describing  the  mortgaged  pxem^ 
Ises  as  **  a  building  and  appurtenances  **  did  not 
transfer  to  the  mortgagee  the  right  of  the  mort- 
gagor to  occupy  the  store  where  the  building 
annexed  was  his  personal  property  and  the  store 
was  not,  but  was  real  property,  although  the  an- 
nexed buUdbig  was  an  extension  of  the  store  and 
its  only  entrance  was  through  the  store.  Good- 
enow  V.  Allen,  68  Me.  808. 

An  agreement  by  a  lessee  of  a  hotel  to  rebuild 
and  execute  a  valid  mortgage  as  may  be  required 
does  not  operate  to  extend  the  charge  to  the  busi- 
ness conducted  in  the  hoteL  Whitley  v.  ChalUa 
[1802]  1  Ch.  64. 

Somewhat  pertinent  In  connection  with  this 
subject  is  the  decision  that  the  renewal  of  a  lease 
by  a  landlord  will  not  give  bis  mortgagee  the  right 
to  buildings  which  the  tenant  has  the  right  to  re- 
move. The  posBsession  by  the  tenant  of  the  build- 
ings la  notice  to  the  mortgagee.  Kerr  v.  Kings- 
bury, 80  Mich.  160. 88  Am.  Bep.  868. 

Fbr  chattel  mortgages  on  fixtures  in  general,  see 
noU  to  Tlbbetts  v.  Home  (N.  H.)  16  L.  B.  A.  66. 

As  to  effect  of  oral  agreement  to  prevent  flxt* 
ures  from  becoming  a  part  of  the  realty,  aee  note 
to  Muir  V.  Jones  (Or.)  18  L.  B.  A.  441. 

For  note  as  to  fixtures  generally,  aee  Overman 
V.  Saaser  (N.  C.)  10  L.  B.  A.  T83.  L  T. 
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erty  removable  by  its  owner  aotwitbstaodiDg 
its  anoexatioD  to  tbe  8oiI. 

Ewell,  Fixtures,  chap.  8,  p.  66,  chap.  4; 
Howard  v,  Fewenden,  14  Allen,  124;  Welh  v. 
Banister,  4  Mass.  514;  Aldrich  v.  Parsons,  6  N. 
H.  555;  Ourtiss  v.  Hoyt,  19  Conn.  165;  Hart- 
XMll  V.  Kelly,  117  Mass.  285;  Alexander  v. 
Touhy,  18  Kan.  64;  Adams  ▼.  Qoddard,  48  Me. 
212. 

The  petition  in  this  case  was  filed  June  1, 
1888,  and  the  amendment  thereto  on  Septem- 
ber 15,  1888.  The  affidavit  for  attorney's  fee 
was  not  filed  until  September  11,  1889,  a  year 
after  even  the  amendment  was  filed  in  the 
cause. 

Wilkins  v.  Trout ner,  66  Iowa,  557;  Sweney 
▼.  Davidson,  68  Iowa,  386;  Spiesberger  v. 
Thomas,  59  Iowa,  606. 

Mr.  BUlt.  H.  Allen,  for  appellants  Wheeler 
&  Flint: 

Tbe  lease  in  plain,  distinct,  and  unusually 
plain  terms  expressly  provides  that  the  com- 
pany, at  the  expiration  of  the  term  of  the  lease, 
shall  pay  the  appraised  value  of  tbe  buildinf? 
and  retain  the  same.  In  only  one  contingency 
has  Kelly  the  right  to  remove  the  buildings 
and  that  only  in  the  event  that  the  company 
require  him  to  do  so.  Under  no  contingency 
and  in  no  event,  either  before  or  after  the  ter- 
mination of  the  lease,  can  Kelly  under  its  terms 
remove  any  of  the  buildings  without  tbe  con- 
sent of  the  railway  company.  Does  not  the 
lease  conclusivelv  refute  and  negative  the  idea 
that  Kelly  has  the  right  to  remove  tbe  build- 
ings ?  If  he  cannot  remove  them  are  they  not 
fixtures  that  pertain  to  and  become  a  part  of 
the  realty? 

Kutter  V.  Smith,  69  U.  8.  2  Wall.  491, 17  L. 
ed.  830. 

All  tbe  rights  possessed  by  tbe  railroad  com- 
pany to  the  land  including  the  right  to  termi- 
nate the  tenancy  for  a  breach  of  the  condi- 
tions of  the  lease  passed  to  this  appellant  by 
virtue  of  the  sheriff's  sale  to  them,  and  the 
sheriff's  deed  to  the  premises  issued  thereon. 

Way  V.  Chicago,  R,  L  <ft  P.  R.  Co.  64  Iowa. 
48. 

These  appellants  furnished  lumber  and 
building  material  for  the  erection  of  tbe  build- 
ing in  good  faith,  and  with  no  actual  notice  of 
the  rights  of  the  appellant,  Mrs.  Kelly.  They 
foreclosed  and  established  their  mechanics' 
lien  and  obtained  title  to  the  property,  with  no 
actual  notice  of  her  rights. 

The  recording  of  her  chattel  mortgage  in 
chattel  mortgage  records,  as  it  was  recorded, 
would  impart  no  notice  whatever  to  us,  for  the 
reason  that  the  property  being  a  fixture  and 
attached  to  the  realty,  a  purchaser  or  an  in- 
cumbrancer in  searching  title  thereto  among 
the  records  of  the  county,  is  not  required  to 
examine  the  record  of  chattel  mortgages  for 
incumbrances. 

BringJioljf  v.  Mvnzenmaier,  20  Iowa,  513. 

Mes^s,  CUeeitt  Ss  Rule,  for  Phillip  H. 
Fletcher,  appellee: 

Kelly  was  the  owner  of  the  estate  in  the 
land.  He  bad  an  estate  for  years  in  the  land 
and  the  buildings  were  connected  with  and 
part  of  that  estate.  He  bad  an  interest  in  the 
land  and  the  buildings  were  attached  to  and 
part  of  the  interest.  By  his  mortgage  to  plain- 
tiil  he  conveyed  all  bis  interest  in  tbe  prem- 
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ises,  his  estate  in  the  land,  and  the  building* 
attached  thereto. 

Code,  g  45,  subsec.  87;  Code,  §  1980.  Se»' 
also  Frederick  v.  Callahan,  40  Iowa,  818. 

Kelly  covenanted  in  the  mortgage  that  he 
bad  good  right  and  lawful  authority  to  sell  the 
property  and  warranted  the  title  against  all 
persons. 

This  made  the  transaction  the  same  as  if 
Kelly  was  the  full  owner  in  fee  simple  of  the 
land  as  to  all  persons  except  the  railroad  com- 
pany,  and  the  mortgage  estops  him  from  claim- 
ing he  was  not  owner  of  the  land.  Between 
mortgagor  and  mortgagee,  all  annexations  U> 
the  realty  pass  by  the  mortgage,  unless  by  ex- 
press terms  the  mortgagor  except  them  froo^ 
the  terms  of  the  conveyance. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  50,  and 
notes. 

Fixtures  pass  to  a  bona  fide  purchaser  of 
the  real  estate,  notwithstanding  an  agreement 
between  the  owner  of  the  land  and  the  vendor 
of  tbe  fixtures,  that  they  should  remain  per- 
sonal propertv. 

8  Am.&HTng.  Encyclop.  Law,  p.  56,  citing- 
Bringhofjf  v.  Mumenmaier,  20  Iowa,  518; 
Knowlton  v.  Johnson,  87  Mich.  47,  and  other 
cases. 

Also  fixtures  annexed  to  real  estate  already^ 
mortgaged,  pass  to  the  mortg^ee. 

8  Am.  &  Eog.  Encyclop.  Law,  pp.  60,  61 » 
and  notes. 

Chattels  already  mortgaged,  if  afterwards 
attached  to  realty  so  as  to  become  fixtures  may 
be  held  under  the  chattel  mortgage  against  a 
prior  mortgage  on  the  land,  if  they  can  be  re- 
moved without  serious  injury. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  51,  and 
n<ftes,  citing  Waterloo  First  Nat.  Bank  v.  El- 
more, 52  Iowa,  641. 

All  Wheeler  <&  Flint  could  ckim  would  be 
the  surplus  over  the  payment  of  plain tiff'» 
mortgage. 

1  McClain's  Code,  §  8817,  p.  865. 16  Oen. 
Assem.  chap.  100;  Oerman  Bank  v.  ScfUoth,  6^ 
Iowa,  816;  Curtis  v.  Broadwell,  66  Iowa,  662; 
Miller  v.  Seal,  71  Iowa.  892. 

Mr.  W.  E.  Brady  for  appellee  Payne. 

Kinne,  «/.,  delivered  the  opinion  of  the 
court : 

1.  Tbe  defendant  Mary  M.Kelly  and  Mary 
M.  K.  Judd  is  the  same  person.  The  plead- 
ings and  stipulations  of  the  parties  cover 
about  100  printed  pages.  We  shall  endeavor 
to  state  the  facts  touching  the  matters  in 
controversy  between  the  parties,  in  so  far 
as  they  are  material  to  the  questions  raised 
by  these  appeals:  Prior  to  November  1, 
1882,  the  defendant  S.  R.  Kelly  had  beeik 
negotiating  with  the  officers  of  the  defendant 
the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  for  tbe  purchase  of  them  of  a  tract 
of  ground  lying  at  the  side  of,  and  adjacent 
to,  the  right  of  way  of  said  comi)anj  at 
Sanborn,  Iowa.  Pending  these  negotiations, 
Kelly  had  entered  into  possession  of  the 
premises,  and  begun  the  erection  thereon  of  a 
large  brick-veneered  hotel  building.  Whea 
he  went  into  possession,  and  began  to  im- 
prove the  property,  it  was  with  the  under- 
standing had  with  officials  of  the  rail  way- 
company  that  the  company  would  make  hiD» 
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a  deed  to  tbe  land.  After  he  had  hf  s  material 
on  the  ground,  and  the  building  partly 
erected,  be  learned  that  the  company  would 
not  give  him  a  deed,  but  would  lease  it  to 
him  for  a  term  of  twenty  years.  He  then 
entered  into  a  contract  witn  the  railway  com- 
Hany,  leasing  the  ground  for  twenty  years, 
^'he  lease  provided,  among  other  things,  that 
Kelly  should  pay  one  dollar  per  year  as  rent 
for  the  ground ;  that  he  should  keep  and  op- 
erate a  hotel  and  railway  eating  house  upon 
the  premises.  Under  certain  circumstances 
the  lease  might  be  forfeited,  in  which  case, 
as  well  as  at  the  expiration  of  the  term,  the 
lessor  was  to  take  the  buildings  at  an  ap- 
praised value;  or,  if  the  term  expired,  and 
the  lease  was  not  renewed,  and  the  company 
should  not  wish  to  take  the  building,  then 
Kelly  might  remove  the  buildings  within  60 
days  after  receiving  notice  to  do  so.  The 
lease  was  dated  November  1,  1882,  but  was 
not  recorded  until  May  16,  1888.  May  9, 
1883,  Kelly  borrowed  of  plaintiff  $2,500, 
giving  his  note  therefor,  due  May  9,  1888, 
and  drawing  8  per  cent  interest,  and  secured 
by  a  mortgage  in  the  form  of  real -estate  mort- 
gage on  the  land  on  which  the  buildings 
were  situated.  This  mortgage  was  filed  for 
Tecord,  and  recorded  as  a  real -estate  mortgage 
on  May  16,  1883.  The  mortgage  recited  that 
the  premises  were  free  from  incumbrance. 
June  1,  18S8,  plaintiff  began  his  action  to 
foreclose  this  mortgage,  making  all  the  par- 
ties heretofore  mentioned  parties  defendant, 
and  claiming  a  first  lien  on  said  property. 
September  19,  1888,  the  railway  companv 
filed  an  answer  setting  up  their  lease  with 
Kelly,  and  claiming  tibat  he  had  no  right  to 
mortgage  the  property.  Plaintiff  demurred 
to  this  answer,  hut  the  demurrer  was  with- 
drawn, and  no  further  steps  taken  in  the 
eaae,  so  far  as  the  railway  company  was 
concerned.  December  14,  1888,  defendants 
Wheeler  &  Flint  answered,  denying  gener- 
ally, and  claiming  that  on  January  7,  1888, 
they  contracted  with  Kelly  to  furnish  him 
materials  for  an  addition  to  said  hotel  build- 
ing ;  that  they  furnished  same,  to  the  value 
of  $529.99,  prior  to  May  26,  1888,  according 
to  contract,  which  were  used  in  said  build- 
ing ;  that  they  filed  a  statement  for  a  lien ; 
ana  tiiat  an  action  was  pending  to  enforce 
their  lien, — and  ftskinr  that  their  lien  be  de- 
creed prior  to  plaintifrs  mortgage.  Septem- 
ber 11,  1889,  defendant  Mary  K.  Judd,  Mary 
M.  Kellv,  and  Mary  M.  Kelly,  executrix, 
(who  will  hereafter  be  referred  to  as  Judd,) 
filed  her  answer,  alleging  that  on  March  21, 
1883,  she  loaned  to  8.  R.  Kelly  $6,900.  for 
which  he  executed  his  note  due  April  1,  1888, 
with  interest  at  8  per  cent,  and  on  the  same 
day  secured  the  same  by  a  chattel  mortgage  on 
the  hotel  building  before  mentioned.  This 
mortgage  was  filed  for  record  July  20,  1888, 
and  recorded  as  a  chattel  mortgage.  She 
avers  that  plaintiff,  at  the  time  he  took  his 
mortgage,  had  actual  and  constructive  notice 
of  her  mortgage.  She  claims  priority,  as  to 
the  bnildings,  over  the  lien  of  plaintiff's 
mortgage.  September  11,  1889,  judgment 
was  rendered  asrainst  the  defendant  S.  R. 
Kelly,  on  default,  in  favor  of  plaintiff,  on 
his  claim,  and  a  decree  of  foreclosure  entered 
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against  htm.  Plaintiff  ^replied  t-o  the  plead- 
ing of  Judd,  denying  knowledge  or  notice 
of  her  mortgage  at  the  time  he  mude  his  loan. 
May  10,  1890,  Wheeler  &  Flint  filed  a  cross 
petition  setting  out  that  they  had  secured  a 
judgment  on  their  lien  claim,  had  sold  the 
property,  and  bid  in  the  same  at  the  sale,  and 
claimea  the  premises  as  against  all  the  par- 
ties to  this  suit.  Fletcher  was  not  a  party 
to  the  lien  foreclosure.  May  27,  1890,  plain- 
tiff filed  a  demurrer  to  the  said  cross  petition 
of  Wheeler  &  Flint,  which  was  sustained. 
June  8,  1890,  Judd  filed  an  amendment  to 
her  answer,  claiming  that  the  property  was 
personal,  and  that  plaintiff's  mortgage  was 
no  lien  thereon,  and  that  she  had  no  notice 
of  plaintiff*s  mortgage.  A  decree  was  en- 
tered in  the  case  on  June  19,  1891,  wherein 
plaintiff's  mortgage  was  decreed  to  be  a  first 
lien  upon  the  property,  including  all  the 
buildings,  the  defendant  Judd' s  chattel  mort- 
gage a  second  lien  on  the  building  only,  and 
Wheeler  &  Flint's  mechanics'  lien  a  third 
lien  on  the  premises. 

2.  It  is  claimed  that,  at  the  time  plaintiff 
loaned  his  money  and  took  his  mortgage,  he 
had  actual  notice  of  the  Judd  mortgage. 
There  is  some  testimony,  which  is  not  of  a 
satisfactory  character,  which  tends  to  support 
the  contention.  But  the  great  weight  of  the 
evidence,  in  our  judgment,  clearly  shows 
that  he  made  the  loan,  and  took  his  security, 
in  absolute  ignorance  of  the  Judd  loan  and 
mortgage.    In  view  of  the  testimony  of  Clig- 

§itt,  Lee,  and  Rule  as  to  the  admissions  of 
.  R.  Kelly,  it  seems  certain  that  Kelly,  in 
order  to  effect  the  loan  of  plaintiff,  concealed 
from  him  the  fact  that  a  prior  loan  had  been 
made,  which  was  secured  by  a  mortgage  on 
the  buildings.  The  circumstances  surround- 
ing the  transaction  all  indicate  that  plaintiff 
would  never  have  made  the  loan,  had  he 
known  of  the  Judd  mortgage.  Prior  to  mak- 
ing the  loan  the  plaintiff  took  steps  to  ascer- 
tam  if  there  were  any  liens  upon  the  prop- 
erty, and  the  proper  records  of  the  cnunty 
disclosed  none.  We  conclude  that  it  satis- 
factorily appears  that  the  plaintiff  had  no 
knowledge  of  the  Judd  nciorVa^-e  until  about 
a  year  after  his  loan  was  coadeT  and  secui  ity 
taken. 

8.  It  is  urged  that  when  plaintiff  took  his 
mortgage  he  was  bound  to  take  notice  of  the 
terms  and  conditions  of  the  lease  from  the 
railway  company  to  Kelly.  Counsel  for 
Mrs.  Judd  seem  to  have  overlooked  the  fact 
that  plaintiff's  mortgage  was  taken  and  filed 
for  record  before  the  lease  was  filed  for  rec- 
ord, and  there  is  nothing  to  show  that,  prior 
to  the  recording  of  the  lease,  plaintiff'  had 
any  knowledge  of  its  existence.  We  do  not 
deem  this  a  matter  that  need  be  discussed, 
as,  in  our  view  of  the  case,  the  provisions 
of  the  lease  show  that  it  was  the  intention 
that  the  buildings  should  be  treated  as  a  part 
of  the  real  estate.  What  constitutes  a  fixture, 
in  a  given  case,  is  a  question  upon  which 
the  authorities  are  not  agreed,  and  we  shall 
not  undertake  the  unprofitable  task  of  at- 
tempting to  reconcile  or  classify  them.  The 
trend  of  modern  decisions  is  that,  subject  to 
the  manner  of  annexation  to  the  realty,  and 
to  the  use  and  purposes  of  the  realty,  with 
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which  ft  thing  in  controTersy  is  connected, 
its  character,  as  a  fixture  or  not,  is  to  be  de- 
termined by  the  intention  of  the  party  mak- 
ing the  annexation.  Ewell,  Fixtures,  21 ; 
Tyler,  Fixtures,  114;  1  Jones,  Mortg,  §429; 
Gobbey,  Chat.  Mortg.  S§  204,  205 ;  Teajf  ▼. 
Bewitt,  1  Ohio  St.  630,  59  Am.  Dec.  684; 
PoUer  V.  OromteeU,  40  N.  Y.  296,  100  Am. 
Dec.  485;  MeBea  ▼.  Central  Nat,  Bank,  66 
N.  Y.  489 ;  Binkley  v.  Farkner,  117  Ind.  176 ; 
OttufMJoa  Woolen  MiU  Co,  y.  HawUy,  44  Iowa, 
57,  24  Am.  Rep.  719.  It  is  said  in  the  case 
last  above  cited  that  the  intention  is  the  con 
trolling  consideration  in  determining  the 
whole  question.  This  court*  has  hela  that 
^fixtures  are  personal  chattels  annexed  to  the 
freehold,  and  which  may  \fQ  severed  and  re- 
moved by  the  party  who  has  annexed  them, 
against  the  will  of  the  owner  of  the  free- 
hold." Pitkerdl  ▼.  Carmm,  8  Iowa,  551. 
Now  it  is  clear  that,  by  virtue  of  his  lease, 
8.  R.  Eellv  owned  an  estate  in  land,  and  on 
this  land  the  buildings  in  controversy  were 
situated.  We  have  held  that  a  homestead 
may  exist  in  a  leasehold  interest  in  real  es- 
tate. Pdan  V.  DeBetford,  18  Iowa,  58.  And 
a  sale  of  a  leasehold  under  execution,  having 
more  than  two  years  of  an  unexpired  term, 
mav  |)e  redeemed  from.  Code,  $  8098.  And 
under  our  law  any  conveyance  of  real  estate 
passes  all  the  interest  of  the  grantor  therein, 
unless  a  contrary  intent  can  be  reasonably  in- 
ferred from  the  terms  used.  Code,  §  1930. 
Frederick  v.  Callafian,  40  Iowa,  818.  That 
such  a  leasehold  estate  as  that  at  bar  consti- 
tutes an  interest  in  lands  is  clear ;  and  it  fol- 
lows that  a  conveyance  of  it  by  mortgaf^e 
carries  with  it  the  buildings  or  improvements 
thereon,  unless  a  oontrai^  intent  appears. 
In  view  of  the  principles  or  law  above  stated, 
was  this  property,  including  the  buildings 
and  improvements  thereon,  real  estate,  as  be- 
tween 8.  R.  Kelly  and  the  plaintiff,  so  as  to 
make  plaintiff's  mortgage  a  first  lien  thereon  7 
Let  us  examine  the  character  of  the  annexa- 
tion of  this  building  to  the  realty  on  which 
it  stood.  The  original  building  was  a  brick- 
veneered  structure,  three  stories  and  an  attic 
in  height,  with  slate  gables  and  iron  shingle 
roof,  and  cost  $17, 000.  An  attempt  was  made 
to  excavate,  and  put  the  foundation  in  the 

ground,  but  the  ground  was  so  wet  tliat  it 
ad  to  be  abandoned,  and  the  foundation  was 
laid  on  the  top  of  the  ground,  on  large  foot- 
ing stone.  In  1888  un  addition  was  built  to 
the  hotel,  of  frame  sheeted  for  brick  veneer- 
ing. It  was  part  two,  and  part  three,  stories 
in  height.  There  was  a  water  pipe  running 
from  the  companv's  waterworks  to  and  under 
the  building.  Sewer  pipes  also  ran  under 
the  building.  There  were  three  platforms 
on  the  south  side  of  the  building,— one  65x40, 
one  25X16  and  one  8  feet  square.  There  was 
an  excavation  under  the  building  8  feet  wide 
and  40  feet  loDf .  There  was  a  large  cistern 
at  the  north  end  of  the  building.  The  land 
on  which  this  building  is  erected  adjoins  the 
track  and  depot  grounds  of  the  Chicago,  Mil- 
waukee &  St.  Faul  Railway  Compnny  at 
Sanborn,  which  it  appears  is  a  town  situated 
at  the  end  of  a  division  on  said  line  of  road. 
The  building  was  to  be  erected  upon  the 
company's  grounds,  to  be  used  as  an  ho- 
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tel  and  railroad  eating  bouse  for  the  ac- 
commodation of  the  patrons  of  the  railroad 
company.  Trains  stopped  there  for  meals. 
Now,  what  was  the  intent  of  Kelly  as  to 
makinff  these  improvements  fixtures?  It  ap* 
pears  that,  without  conflict,  at  the  outset,  h« 
expected  to  obtain  a  deed  from  the  railwaj 
company  for  the  land,  and,  while  having  this 
understanding  with  the  superintendent  of  the 
company,  Kelly  got  his  material  upon  tho 
ground,  and  had  the  building  in  the  course 
of  erection,  when  he  learned  that  they  would 
not  give  him  a  deed  for  tlie  land,  but  would 
give  him  a  twenty-year  lease.  It  is  certain, 
then,  that  the  original  intention  of  Kelly 
was  to  make  these  improvements  a  part  of  the 
realty.  Was  that  intention  changed  after- 
wards? It  does  not  appear  that  his  plan  as 
to  the  building  was  in  any  respect  changed 
by  reason  of  his  failure  to  obtain  a  deed. 
On  the  contrary,  he  proceeded  with  the  erec* 
tion  of  the  building  as  originally  planned, 
as  he  had  before  he  knew  he  could  not  obtain 
a  deed.  But  the  lease  itself  clearly  shows 
Kelly's  intention.  By  its  terms  he  was  re- 
quired to  maintain  upon  the  demised  prem- 
ises a  good,  substantial  building,  with  all 
the  customary  outhouses,  aitd  other  improve*^ 
monts  and  appurtenances,  to  be  used  and  oc- 
cupied as  an  hotel  and  eating  house ;  and  said 
buildings  were  to  be  so  located  as  to  be  con- 
venient for  the  purposes  for  which  they  were 
designed.  They  were  to  be  kept  in  a  clean 
and  nealthy  condition.  He  bound  himself, 
during  the  term  of  said  lease,  to  carry  on 
and  conduct  an  eating  house  and  hotel  to  tho 
satisfaction  of  certain  officers  of  the  railway 
company.  He  was  to  keep  the  buildings  and 
contents  insured,  and,  if  the  hotel  was  dam- 
aged by  fire,  was  to  rebuild  it.  He  was  re- 
quired to  keep  the  buildings  in  sood  r^air, 
and  to  pay  all  taxes  on  the  property.  If  the 
lease  was  determined  by  lapse  of  time,  and 
the  company  should  refuse  to  renew  it,  they 
were  to  pay  the  appraised  value  for  tho 
improvements.  If  it  was  determined  by  for- 
feiture, they  were  to  pay  iwo  thirds  of  the 
appraised  value.  If,  at  tho  end  of  the  term, 
Kelly  refused  to  renew  the  lease,  the  com- 
pany had  the  option  of  taking  all  the  im- 
provements at  the  appraised  value,  or  of 
requiring  Kelly  to  move  them  off  within 
sixty  (lays  after  notice.  Under  the  terms  of 
this  lease,  Kelly  could  not,  in  any  event,  re- 
move any  of  the  buildings,  unless  permitted 
to  do  so  by  the  company.  Under  the  defini- 
tion given  by  this  court  in  Pickerell  v.  Car- 
eon,  eupra,  these  buildings  and  improvements 
were  fixtures,  because  they  could  never 
be  removed  except  at  the  will  of  the  lessor. 
The  obligation  to  erect  and  maintain  these 
buildings  was  one,  if  not  the  main,  consid- 
eration on  the  part  of  the  railway  company 
for  the  lease.  The  company  were,  by  the 
provisions  of  the  lease,  providing  for  an  eat- 
ing house  and  hotel,  which  at  that  point  was 
a  necessary  and  valuable  adjunct  to  their 
business  as  carriers  of  passengers.  Had  it 
been  intended  that  the  buildings  should  bo 
considered  as  chattels,  merely,  it  is  reason- 
able to  suppose  that  Kelly  would  have  had 
incorporated  in  the  lease  apt  language,  which 
would  have  given  him  the  right  to  remove 
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them  of  his  own  nccord.  Under  the  cfrcum- 
«tanoe8  disclosed  iu  the  evidence,  the  build- 
ing, as  to  tlie  cbaracter  of  its  annexation  to 
the  Ifind,  is  as  permanent  as  if  Kelly  had  the 
fee  title  to  the  laud  on  which  it  stood.  All 
the  acts  of  the  parties  to  the  lease  tend 
strongly  to  show  that  the  improyemeuts  were 
intended  to  become  a  part  of  the  realty.  The 
character  of  their  use  in  connection  with  the 
land,  and  their  relation  to  the  business  of 
the  railway  company,  all  support  our  con- 
clusion. Every  step  taken  by  Kelly  in  con- 
nection with  the  execution  of  plaintiff's 
mortgage  indicates  that  at  that  time  he  con- 
sidurcd  and  treated  the  buildings  as  a  part 
of  the  realty.  His  testimony  touching  the 
negotiations  with  plaintiff  for  the  loan  shows 
thnt  the  improvements  weie  considered  as  the 
valuable  part  of  his  leasehold  interest.  This 
mortgage,  then,  must  be  hold  to  cover  Kelly's 
entire  interest  in  the  real  estate,  including 
all  the  improvements  tiiereon.  It  follows 
that,  plaintiff  having  taken  his  mortgage  for 
value,  and  without  notice  of  Mrs.  Judd's 
mortgage,  it  is  aprior  lien  on  the  property. 

4.  Defendants  Wheeler  &  Flint  filed  a  cross- 
bill setting  up  certain  matters  by  reason  of 
which  they  claimed  a  lien  on  the  building 
su  peri  or  to  plaintiff's  mortgage.  A  demurrer 
of  plaintiff's  to  this  crossbill  was  sustained. 
And  the  record  does  not  show  that  Wheeler 
•&  Flint  stood  upon  this  ruling,  and  hence 
we  cannot  consider  questions  arising  there- 
on. In  another  part  of  their  answer  they 
<'laim  that  their  mechanics'  lien  is  superior 
to  plaintiff's  mortgage.  The  material  for 
which  the  lien  was  claimed  was  furnished  for 
an  addition  to  the  hotel  in  1888,  about  five 
years  after  plaintiff's  mortgage  was  executed 
and  recorded,  and  six  years  after  the  oriflrinal 
huildin^  was  erected.  Under  our  holding, 
ihis  addition  became  a  part  of  the  real  estate, 
and  of  the  original  building,  and  Wheeler  & 
Flint  are  only  entitled  to  a  lien,  as  against 
plaintiff,  for  any  balance  that  may  remain 
after  a  salo  of  the  property  on  plaintiff's 
claim,  and  the  satisfaction  of  their  debt,  with 
interest  and  costs.  German  Bank  v.  Schloth, 
59  Iowa,  816;  OurtU  ▼.  BroadweU,  66  Iowa, 
«62;  MiOer  ▼.  8eaX,  71  Iowa,  892. 

5.  Defendants  Wheeler  <&  Flint  and  .Tndd 
complain  of  the  action  of  the  court  in  taxing 
an  attorney's  fee  in  favor  of  plaintiff's  attor- 
neys. They  insist  that  the  affidavit  required 
by  law  to  be  filed  as  the  basis  for  the  allow- 
ance of  the  fee  was  not  filed  until  over  a 
year  after  the  filing  of  the  petition  in  the 
action,  and  hence  no  fee  could  be  taxed.  The 
record  shows  that  an  afildavit  was  filed  by 
plaintiff's  then  attorney,  Mr.  Lee,  when  he 
filed  the  petition.  Afterwards,  Mr.  Lee  re- 
moved from  the  state,  and  the  present  counsel 
were  employed.  They  filed  another  affidavit. 
Both  afildavita  were  in  the  form  prescribed 
by  tiie  statute.  By  chapter  185,  g  8,  Acts 
18th  Oen.  Assem.,  it  is  provided:  ''Before 
any  allowance  of  attorney's  fee  shall  be  made 
by  the  court  the  court  shall  be  fully  satisfied, 
by  afildavit  of  the  attorney  engaged  in  the 
cause,— which  affidavit  shall  be  filed  with 
the  original  papers, — that  there  has  been,  and 
is,  no  agreement,  express  or  implied,  between 
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the  attorney  and  any  otl/er  person,  except  a 
practicing  attorney  engaged  with  him  as  at« 
tomey  in  the  cause,  for  any  division  or  shar* 
ing  of  the  fee  to  be  taxed ;  and  no  fee  shall 
be  taxed  except  in  favor  of  a  regular  attorney, 
and  in  compensation  for  services  actually 
rendered  in  the  cause.*'  The  filing  of  tliia 
affidavit  was  a  condition  precedent  to  the  al- 
lowance of  an  attorney's  fee.  A  proper  affi- 
davit having  been  filea  with  the  petition,  and 
the  attorney  who  commenced  the  action  hav- 
ing severed  his  connection  with  the  cause,  it 
was  necessary  that  the  attorneys  who  after- 
wards prosecuted  the  cause  to  its  conclusion 
should  file  an  affidavit.  This  last  affidavit 
may  be  treated  as  an  amendment  to  the  former 
one,  rendered  necessary  by  the  withdrawal 
of  the  original  attorney  in  the  cause.  Such 
being  the  case,  the  fee  was  proi)crly  al- 
low^. 

6.  Wheeler  &  Flint  complain  of  the  de- 
cree  entered  in  this  case  in  many  particu- 
lars, which,  if  erroneous,  can  only  affect  tiio 
railway  company,  which  has  not  appeitk'il. 
These  alleged  errors  are  not  available  to 
Wheeler  &  Flint. 

7.  W'e  are  required  to  determine  the  ques- 
tion of  priority  of  liens,  us  betweeu  the 
Judd  mortgage  and  the  Wheeler  &  Flint 
mechanics'  lien.  Wheeler  &  Flint  had  no 
actual  notice  of  the  Judd  mortgage.  Our 
statute  provides  that  "no  instrument  afTcct- 
ing  real  estate  is  of  any  validity,  against 
subsequent  purchasers  for  a  valuable  consid- 
eration, without  notice,  unless  recorded  in 
the  office  of  the  recorder  of  the  county  in 
which  the  land  lies,  as  hereinafter  provided. " 
Code,  g  1941.  Now,  if  we  treat  the  Judd 
mortgage  as  an  instrument  affecting  real  es- 
tate, was  it  of  any  validity  as  against  the 
mechanics'  lien,  it  not  having  been  indexed 
or  recorded  in  the  proper  boolu  pertaining  to 
real-estate  mortgages?  It  will  be  observed- 
that  the  statute  only  protects  subsequent  pur- 
chasers for  value,  and  without  notice.  Wo 
have  said  that  the  term  **  subsequent  pur- 
chaser'' means  one  who  claims  under  soma 
common  grantor,  under  the  same  chain  of 
title,  {Rankin  v.  MiU&r,  48  Iowa,  11,)  and 
have  held  that  a  judgment  creditor  is  not  a 
subsequent  purchaser,  within  the  meaning 
of  this  section.  Morten  ▼.  Williams,  9  Iowa, 
528 ;  Bell  y.  Mane,  10  Iowa,  853 ;  Seevere  ▼. 
Belaehmutt,  11  Iowa,  174;  Eaye  ▼.  Thode, 
18  Iowa,  51 :  Cfiapman  ▼.  Coaie,  26  Iowa, 
288.  We  think  that  a  mechanics'  lien  holder 
does  not  come  within  the  protection  afforded 
by  the  statute.  He  is  not  a  purchaser,— not 
more  so  than  a  judgment  creditor, — and  hence 
must,  at  his  peril,  take  notice  of  all  liens  and 
incumbrances,  whether  recorded  or  not.  His 
lien  attaches  to  the  real  estate,  subject  to  all 
outstanding  equities,  whether  he  had  notico 
of  them  or  not,  except  in  so  far  as  this  rulo 
may  be  modified  by  the  mechanics'  lien  stat* 
utes.  See  Mill&r  v.  Stoddard  (Minn.)  16  L. 
R.  A  288.  Kelly  and  Judd  then  having,  as 
between  themselves,  elected  to  treat  these 
buildings  as  chattels,  and  mortgaged  them  as 
such,  Wheeler  <&  Flint  were  bound  to  ascer- 
tain, at  their  peril,  the  facts  touching  the 
.1  udd  morkjcage,  and  act  accordingly.    It  does 
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not  Appear  that,  when  they  purchased  the 
property  unrU*r  their  lien  iudgment,  they  had 
no  knowledge  of  Uie  Judd  mortgage.    If  it 


did,  the  rule  mf  ght  he  differenl     Weaver  w^ 
Carpenter,  42  Iowa,  343. 
27ie  decree  qf  the  caua-t  behw  U  e^firme^ 
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I.   Stariingf  a  train  withont  notice  or 
warning  is  neg^lig^enee*  where  it  has  not 


■topped  a  reasonable  length  of  time  for  paasen* 
filers  to  (fet  on  and  off. 
8.  JompinK  from  the  steps  of  a  ear 
while  the  train  is  leavinfif  a  station  la 
not  necessarily  negllfl^nt*  where  the 
train  had  not  stopped  a  reasonable  time  to  allow* 
the  passenger  to  get  off,  and  an  ordinarily  cau- 
tious, careful,  and  prudent  person  would  not 
have  apprehended  danirer  from  the  act. 


NoraWnfurfei  In  oetting  <m  and  offraJOroad  tra/lne. 

In  the  preparation  of  this  note,  the  oases  oover- 
Jng  liability  of  street  railroads,  passengers  jump- 
luK  to  avoid  impending  peril,  mjuries  received  by 
trains  bemg  Jerked  after  they  stop,  and  general 
liability  towards  employes  are  not  included. 

IniwriM  reeeiiwd  ^v  persons  asrtstfno  poMengors  en 
hocardtheeare* 
A  railroad  Mmpany  is  not  neglifirent  in  starting 
the  train  before  a  person,  who  is  assisting  a  pas- 
senger to  board  the  train,  has  time  to  alight  where 
such  person  does  not  make  his  wants  known. 
Little  Book  ft  Ft.  8.  B.  Co.  v.  Lawton  (Ark.)  15  L. 
B.  A.  tfi,  and  wAe. 

Am  to  TigMi  o/  persons  assfstinp  passengers  on  hoard. 

The  suggestions  lo  the  note  in  15  L.  B.  A.  4B4, 
will  be  found  valuable  in  connection  with  this  sub- 
division. The  question  annotated  there  is  the 
*'duty  of  the  carrier  to  person  entering  a  vehicle 
to  assist  passenger,**  and  the  legal  liability  for  in- 
juries received  by  such  person  in  getting  off  where 
the  train  does  not  stop  long  enough,  are  therefore 
incidentally  touched  upon  in  that  note. 

A  party  assisting  his  family  to  take  a  train,  and 
leaving  the  train,  that  is  moving  rapidly  cannot 
recover  for  injuries  received,  where  there  is  no 
evidence  of  knowledge  on  the  part  of  the  employ^ 
oC  his  desire  to  alight.  Yarnell  v.  Kansas  City,  Ft 
fi.  ft  M.  B.  Go.  (Mo.)  18  L.  B.  A.  699;  Coleman  v. 
Georgia  B.  ^  Bkg.  Co.  84  Qa.  1;  McLarm  v.  Atlanta 
ft  W.  F.  B.  Go.  86  Ga.  604. 

An  escort  for  a  lady  passengrer  leaving  the  train 
while  in  motion  cannot  recover  for  injuries  re- 
ceived, although  the  company  did  not  give  the 
statutory  signal  before  starting  as  the  injury  is 
due  to  his  own  recklessness.  Central  R.  ft  Bkg. 
Co.  V.  Letcher,  69  Ala.  106, 44  Am.  Bep.  606. 

Here,  as  \n  the  cases  preceding,  no  request  was 
made  to  stop  the  train  or  any  notice  given  of  his 
mtent  to  get  off. 

A  party  assisting  an  inArm  relative  ott  board  a 
train  is  not  Justified  in  getting  off  the  cars  while  In 
motion,  even  if  time  is  not  given  at  the  station, 
and  he  cannot  recover  eyen  if  the  company  gave 
DO  piflrnal  for  starting  or  a  Jerk  occurred  after  the 
first  start  (there  was  no  evidence  of  any  desire  in 
this  case  to  have  the  employes  assist  the  infirm  pas- 
smTor  on  board).  Lucas  v.  New  Bedford  ft  T.  B. 
Co.  c     my,  64, 66  Am.  Dec  406. 

A  party  is  not  Justified  in  leaping  from  a  moving 
train  even  if  It  does  not  stop  at  the  station  the 
statutory  time  of  five  minutes.  Houston  ft  T.  C 
B.  Co.  V.  Leslie,  67  Tex.  83. 

In  this  case  the  person  injured  was  assisting 
some  ladies  on  board  who  were  fOeble  In  health 
and  had  chlldi-en  with  them. 
81  L.R  A« 


Hie  failure  to  ring  the  bell  at  a  street  crossing,, 
as  required  by  law,  will  not  authorise  damages  for 
injuries  received  by  a  person  who  boards  such 
train  to  tell  others  good-bye  and  Jumps  from  sucb 
train  when  In  motion  from  a  platform  having  no 
steps,  over  a  railing  put  there  to  prevent  people 
from  getting  on  or  off  at  that  end  of  the  car. 
Central  B.  Co.  y.  Harris,  76  (ski.  601. 

But  it  is  not  contributory  negligence  per  se  for  u 
father  to  attempt  to  alight  when  on  assisting  h1» 
daughter  to  board  a  train,  and  finding  the  train 
is  moving,  he  asks  the  Pullman  conductor  to  stop- 
the  train,  and  after  he  pulls  the  boll  cord  gets  off 
under  a  belief  that  the  cars  hare  stopped,  and  by 
advise  of  the  conductor.  EvansvlUe  ft  T.  H.  B.  Co. 
V.  Athon  (Ind.)  March  2, 1803. 

It  is  not  negligence  per  se  for  a  father  who  is  a^ 
sisting  his  family  to  board  a  tram,  to  alight  after 
the  train  is  in  motion  where  he  was  unable  to  leave 
sooner  on  account  of  the  duors  being  locked,  and 
a  brakeman  tells  him  to  get  off,  notwithstanding- 
McLaIn*s  Iowa  Oidc,  6  6303,  makes  it  a  misdemean- 
or to  Jump  from  a  train  without  the  consent  of  th» 
person  in  charge.  Galloway  v.  Chicago,  B.  L  ft  P* 
B.  Co.  (Iowa)  Jan.  81, 1888. 

Ck)ntrlbutory  negligence  is  not  shown  by  volun- 
tarily alighting  from  a  moving  train  after  astdst- 
ing  a  sick  passenger  on  board,  where  the  train  i» 
started  before  he  has  time  to  get  off  and  as  be  i» 
alighting  while  the  cars  are  moving  slowly,  the- 
speed  is  suddenly  increased,  and  he  is  injured«. 
where  none  of  the  employes  offer  to  assist  the  sick 
passenger  on  board,  and  they  have  knowledge  that 
such  passenger  is  an  Invalid.  Louisville  ft  N.  B» 
Co.  y.  Crunk,  110  Ind.  642. 

A  person  In  charge  of  a  lady  with  a  child  is  enti- 
tled to  sufficient  time  to  esoort  her  to  a  seat  and 
then  leave  the  train,  and  the  company  is  liable  to- 
such  party  who  is  injured  if  the  time  is  too  shorty 
or  the  agent  failed  to  give  notice  of  the  starting  of 
the  train,  and  the  question  whether  the  party  In- 
jured was  guilty  of  negligence  is  one  for  the  Jury» 
Doss  V.  Missouri^K.  ft  T.  B.  Co.  60  Mo.  27,  21  Anu 
Bep.  87L 

Parties  comvOled  to  oZfffM. 

niere  is  some  conflict  apparently  in  the  authori- 
ties on  the  question  of  liability  where  a  party  i» 
compelled  to  alight  from  a  moving  train.  Ordina- 
rily a  tramp  or  a  trespasser  is  not  entitled  to  th» 
privileges  of  a  passenger,  but  the  fact  that  the 
party  is  trespassing  will  not  give  the  company  th» 
right  to  force  such  persons  from  a  train  moylng  at 
a  high  speed.  The  exceptions  to  this  rule  generallr 
turn  on  the  question  as  to  whether  or  not  the  dan* 
ger  could  not  be  avoided  by  the  party,  by  leavinfr 
the  tram  sooner,  or  whether  the  compulsion  m  fact 
existed. 

A  party  ordered  to  Jump  from  a  moying  train,. 


See  also  23  L.  R.  A.  777:  25  L.  R.   A.  79,  744;  28  L.  R.  A.  811;  31  L.  R.  A. 
331:  35  L.  R.  A.  107,  762:   36  L.  R.  A.    545:   38  L.  R.  A.  458:  41  L.  R.  A.  490;  4a 
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(May  80, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Haml>oldt  County 
in  favor  of  plaintiff  and  from  an  order  deny- 
ing a  motion  for  a  new  trial  in  an  action 
brought  to  recover  damages  for  personal  in* 
lories  ijsceived  by  plaintiff  while  alighting 
irom  one  of  defendant's  cars.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Horace  L.  Smith  for  appellant. 

Messrs,  Ford  A  Bnrnell  and  Chamber- 
lain  A  Wheeler  for  respondent. 

Garoutte,  J.,  delivered  the  opinion  of  the 
court: 
Respondent  recovered  $5,000  damages  for 


personal  injuries,  claimed  to  have  been  sus- 
tained by  her  through  the  negligence  of  ap- 
pellant, and  this  appeal  is  prosecuted  from  the 
judgment  and  order  denying  a.  motion  for  a 
new  trial.  The  first  count  of  the  complaint 
relies  for  a  recovery  upon  the  theory  that 
plaintiff,  a  passenger,  was  not  allowed  a  rea- 
sonable time  to  alight  from  the  train  at  Rhon- 
erville,  her  point  of  destination,  but  that  ap- 
pellant negli^ntly  and  carelessly  started  the 
train  while  she  was  upon  the  steps  of  the  coach, 
preparatory  to  alighting,  and  thereby  threw 
her  to  the  ground,  causing  permanent  injuries. 
The  second  count  of  the  complaint  is  based 
upon  the  allegations  that  appellant  negligently 
carried  its  coach,  in  which  she  was  seated,  be- 
yond the  platform  for  the  use  of   passengers 


while  he  is  being  ejected,  is  not  guUtj  of  contribu- 
tor7  negligenoe.  Gulf,  a  &  8.  F.  B.  Co.  v.  Kirk- 
bride,  79  Tex.  467;  Intematioiial  ft  G.  N.  B.  Co.  v. 
HaaseU,  ttSTex.  fSA  50  Am.  Bep.  525. 

If  a  person  enters  a  pay  car  by  mistake  and  is 
ordered  to  get  off.  or  Jump  from  the  train  in  mo- 
tion, while  he  may  be  at  fault  in  obe3ing  the  order, 
yet  the  company  is  liable  for  the  injuries  received, 
to  be  diminished  in  proportion  to  the  default  at- 
tributable to  the  person,  provided  the  Jury  believe 
he  was  at  lault  in  Jumping.  Southwestern  R.  Co. 
V.  Singleton,  06  Ga.  262. 07  Ga.  806. 

Where  a  person  having  a  ticket  boards  a  freight 
train  under  a  mistake,  believing  that  he  can  ride 
thereoD,  and  the  conductor  compels  him  to  get  off 
while  the  train  is  in  motion,  the  railroad  company 
is  liable  to  him  for  injuries  received.  Boggess  v. 
Chesapeake  &  O.  R.  Co.  (W.  Ya.)  Dec  10.  IfOZ. 

Where  a  boy  about  eleven  years  old  trespassing 
on  a  train  was  ordered  by  the  conductor  to  climb 
out  of  the  car  while  in  motion,  the  question  of  con- 
tributory negligence  is  for  the  Jury.  Benton  y. 
Chicago,  B.  I.  &  P.  B.  Co.  55  Iowa,  496. 

And  a  railroad  company  is  liable  for  injuries  re- 
oelved  by  a  boy  who  was  hanging  on  a  moving 
freight  car,  and  was  forced  to  Jump  off  by  a  police 
officer  in  the  employ  of  the  company,  enforcing  the 
company's  rules.    Brill  v.  £ddy  (Mo.)  May  8, 1883. 

8o  a  boy  fifteen  years  old,  who  is  ordered  by  the 
oonductor  to  Jump  off  from  a  moving  train  where 
he  was  stealing  a  ride,  and  through  fear  of  being 
thrown  off  Jumped  and  was  injured,  may  recover 
damages  from  the  railroad  company.  Kansas  City. 
6.  F.  &  G.  B.  Go.  y.  £eay,86  Kan.  655,  50  Am.  Bep. 
606u 

If  a  boy  sixteen  years  old  tresparaing  and  Jump- 
ing on  a  moving  train  is  ordered  off  the  car  by  the 
conductor  while  the  train  is  in  motion,  and  the 
conductor  has  a  man  with  a  club  at  the  back  end  of 
the  tmin  to  keep  the  boys  off.  the  question  of  con- 
tributory negligence  is  for  the  Jury.  Kime  v.  Cen- 
tral Pao.  B.  Co.  87  Gal.  4U0,  90  Am.  Bee.  28S.  Butsee 
next  case. 

But  one  stealing  a  ride  on  a  freight  train  who 
when  ordered  off  by  the  brakeman  with  a  club 
Jumps  while  the  train  Is  in  motion  contributes  to 
his  own  injury  if  he  could  have  avoided  the  brake- 
man  for  a  time  at  least  by  passing  along  to  other 
carBL  Pkmz v. Boston  8c  A.B.CO.  17  L.B.A.836« 
107  Mass.  877. 

So  in  a  still  more  recent  case  it  is  held  that  a  tor- 
tious act  of  a  brakeman  in  drivmg  a  trespasser 
from  a  freight  train  while  it  is  movmg  rapidly  will 
not  be  assumed  in  the  absence  of  proof  to  be  with- 
in the  scope  of  his  employment.  I^rber  y.  Mis- 
souri Pac  B.  Co.  (Mo.)  20  L.  B.  A.  85a 

And  a  boy  fourteen  years  old  is  chargeable  with 
dUliieooe  for  his  safety,  and  is  not  to  be  assumed  to 
be  of  tender  years  so  as  to  relieve  him  from  oon- 
21  L.  R.  A. 


tributory  negligence  in  Jumping  from  the  train 
under  compulsion  by  the  oonductor.  Central  B.  ft 
Bkg.  Co.  y.  Phillips  (Ga.)  AprU  17, 1898. 

And  a  complaint  against  a  railroad  company  for 
injuries  received  because  the  plaintiff  was  com- 
pelled to  Jump  from  the  train  by  the  employes 
while  it  was  in  motion  is  defective  m  falling  to 
show  what  right  he  had  on  the  train  and  in  what 
the  negligence  of  the  employes  oonsisted.  Penn- 
sylvania Co.  V.  Dean,  92  Ind.  460. 

Where  a  drunken  man  attempts  to-center  a  tram^ 
car  Illegally  and  wrongfully,  while  the  car  Is  in 
motion,  and  the  conductor  prevented  him  and 
pushed  him  off  using  no  'more  force  than  necessary, 
he  cannot  recover  for  Injuries  received.  Belany 
V.  Dublin  United  Tramways  Co.  L.  B.  80  Ir.  Rep. 
725.  As  to  pushing  passengers,  see  also  Beed  v. 
Pennsylvania  B.  Co.  infrcu 

Where  a  boy  eight  years  old,  trespassmg  on  the 
railroad  premises  getting  on  the  engine  step,  was 
ordered  off  by  the  fireman,  and  the  tndn  was 
started  at  the  same  time  and  he  was  Injured,  the 
company  Is  not  liable  unless  the  engineer  or  others 
in  charge  knew  that  the  child  was  in  the  way  or 
were  reckless  in  managing  the  engine.  Chicago  St 
N.  W.  B.  Co.  V.  Smith,  46  Mich.  504,  41  Am.  Rep.  177. 

It  is  not  clear  in  this  case  whether  the  child 
Jumped  from  the  moving  engine  or  was  thrown  off 
m  starting  the  same. 

See  also  next  subdivision  as  to  children  Jumping 
on  and  off  trains  in  motion. 

And  as  to  compelling  passengers  to  get  off,  see 
Highland  Ave.  &  B.  B.  Co.  v.  Winn,  Louisville,  N. 

A.  &  C.  B.  Co.  V.  Wood,  and  Beed  v.  Pennsylvania 

B.  Co.  infra. 

Children  jumjHno  on  and  off  trains  In  motion, 

A  railroad  comiMiny  is  not  liable  for  injuries  re- 
oelved  by  a  boy  seven  years  old,  who  was  Ihjured 
in  Jumplngonatraln  in  motion  although  he  had 
been  frequently  invited  and  permitted  to  Jump  on 
prior  thereto.  Snyder  y.  Hannibal  ft  St.  J.  B.  Co. 
00  Mo.  412. 

But  on  the  other  hand  it  has  been  held  to  be  a 
question  for  the  Jury  where  a  small  boy  was  hurt 
in  climbing  on  an  engine  whUe  moving,  as  he  had 
been  in  the  habit  of  doing  to  sell  apples,  and  the 
engineer  had  requested  him  to  come  aboard  at  that 
time  for  his  vay  for  a  former  sale.  Vlckers  v. 
Atlanta  ft  W.  P.  B.  Co.  64  Ga.  806. 

A  railroad  company  is  not  liable  for  injuries  re* 
ceiyed  by  boys  swinging  on  ladders  of  its  slowly 
moving  trains.  State  v.  Baltimore  ft  O.  B.  Co.  24 
Md.  84;  Chicago,  B.  ft  Q.  B.  Co.  y.  Stumps,  09  111. 
409;  Hubener  v.  New  Orleans  ft  C.  P.  Co.  23  La. 
Ann.  402;  Cattlett  y.  St.  Louis,  L  If.  ft  8.  B.  Co. 
(Ark.)  80  Cent.  L.  J.  458. 

To  establish  contributory  negligence  of  the  per- 
son injured  the  railroad  employes  cannot  be  re- 


See  also  23  L.  R.  A.  152. 


865 


California  Sufrbmb  Coukt. 


Mat, 


alighting  from  the  cars  at  said  station,  and 
stopped  the  said  coach  at  an  UDsuitable  place 
for  passengers  to  alight  therefrom;  thst  re- 
spondent attempted  to  alight,  but  appellant 
failed  to  allow  her  a  reasonable  time  within 
whidi  to  do  so,  and  while  she  was  upon  the 
steps  of  the  coach,  sttemptinff  to  leave  the 
train,  the  coach  was  started,  sbe  was  thrown 
to  the  ground,  and  the  injuries  received.  The 
answer  denies  negligence  upon  the  part  of  the 


railroad  company,  and  alleges  contributory 
negligence  upon  the  part  of  the  respondent, 
in  this:  that  she  attempted  to  alight  from  the 
train  while  it  was  in  motion,  and  after  it  had 
started  from  the  station.  There  was  some 
evidence  offered  by  appellant  tending  to  sup- 
port its  contention  in  this  regard.  It  £  daim^ 
that  the  law  Is  not  properly  declared  in  instruc- 
tions Nos.  6  and  7,  which  read  as  follows: 
'  '(6)  It  is  the  doty  of  the  carrier  of  passengers  to 


quired  to  testify  as  to  whether  or  not  he  had  been 
in  the  habit  of  Jumploff  on  trains  In  motion. 
Peoria  &  P.  U.  R.  Co.  v.  Glayberflr,  107  111.  644.  Tn 
this  case  an  errand  boy  In  a  city  at  a  street-oroflslng' 
was  injured  and  probably  by  being  struck  by  a 
paasinff  train,  and  the  neg-ligence  was  from  lack  of 
proper  sifirnals  of  warning. 

Bee  also  cases  cited  In  next  preceding  subdivision 
as  to  children  compelled  to  Jump  off. 

Boarding  a  moving  train. 

It  is  more  danirerous  to  attempt  to  board  a  mov- 
ing train  than  to  attempt  to  alight  from  one  since 
the  speed  is  usually  increasing.  The  weight  of  au- 
thority aeems  to  be  against  holding  railroads  liable 
for  such  accidents,  the  ezoeptiona  are  those  where 
the  train  la  moving  so  slowly  that  a  reasonably 
prudent  man  might  venture  to  take  the  risk  or 
might  rely  on  the  assurance  of  the  employ^  that  it 
would  be  safe,  or  where  the  surroundings  are  in 
iuch  condition  through  negligence  of  the  company 
that  the  injuries  are  clearly  caused  by  them  and 
not  the  atte  mp t  to  board  the  train.  In  most  of  the 
exceptions  the  question  of  liability  is  left  to  the 
Jury  under  proper  Instructions. 

After  a  call  **AU  aboard"  by  the  conductor,  it  is 
his  duty  to  wait  a  reasonable  time  for  the  passen- 
ger, especially  when  the  car  is  not  at  the  proper 
place.    Hall  v.  McFadden,  21  N.  a  586, 10  N.  B.  340. 

In  this  case  the  conductor  did  not  comply  with 
a  regulation  for  the  government  of  inter-colonlal 
railways,  requiring  conductors  to  take  their  place 
and  not  start  the  train  until  all  are  on  board,  and  a 
passenger  who  is  injured  in  attempting  to  board  a 
train  that  is  moving  where  such  conductor  was 
oegligent  may  recover. 

It  is  not  negligence  per  se  to  attempt  to  board  a 
slowly  moving  train,  from  the  station  platform  as 
It  is  passing,  and  the  question  of  negligence  Is  for 
the  Jury;  but  If  the  trainmen  warned  him  not  to 
board  the  cars  he  cannot  recover.  Fulks  v.  St. 
Louis  &  S.  F.  R.  Co.  m  Mo.  885. 

As  to  warnings,  see  also  Alighting  from  train. 

Where  a  conductor  oalli  out  "All  aboard  **  and  a 
paisenger  is  injured  In  attempting  to  enter  a  f or^ 
ward  car  which  has  Just  been  added  to  the  .train, 
but  the  coupling  fails  to  catch,  the  question  of 
negligence  is  for  the  Jury.  Lent  v.  New  York 
Oent.  &  H.  H.  K  Oo.  120N.T.  407. 

When  a  passenger  stepped  from  an  incoming  train 
to  a  connectingtraln  as  the  latter  wasmoving, where 
no  time  was  given  for  the  change^nd  the  conductor 
of  the  former  train  had  by  mistake  signaled  the 
other  that  he  had  no  passengers  for  it,  the  question 
of  negligence  is  for  the  Jury.  Johnson  v.  West 
Chester  ft  P.  R.  Co.  70  Pa.  857. 

It  is  not  necessarily  negligence  to  attempt  to  get 
on  a  train  that  has  started  from  a  station.  The 
rate  of  speed  and  the  time  of  stop  are  to  be  consid- 
ered, and  if  the  conductor  starts  the  train  without 
allowing  reasonable  time  to  get  on.  he  Is  guilty  of 
negligence.  Swigert  v.  Hannibal  ft  St.  J.  B.  Co.  75 
Mo.  475. 

The  question  of  negligence  is  for  the  Jury  where 
a  party  attempts  to  board  a  moving  train  but  finds 
It  is  too  late  and  desists,  but  is  then  caught  between 
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that  train  and  a  passing  train  by  reason  of  the  hind 
truck  of  the  oar  tae  attempted  to  board  being  off 
the  track.  Hives  v.  Brooklyn  City  R.  Co.  6  N.  Y. 
aR.877. 

Where  a  stock  man  was  separated  from  his  cattle 
by  the  car  being  cut  off,  and  he  was  injured  by 
falling  Into  a  creek  as  he  was  hurrying  to  catch  a 
moving  train  to  which  he  had  been  directed  on  a 
dark  night  by  the  conductor  of  his  train,  the  com- 
pany was  held  liable.  GriiBth  v.  Missouri  Pac.  B. 
Co.  96  Mo.  168. 

A  stranger  who  was  waiting  for  a  train  to  move 
up  to  the  pasMuger  station  from  a  freight  platform 
and  start  from  there,  and  seeing  the  train  start  ran 
to  get  aboard  and  was  injured  by  f  allmg  over  a  box 
in  the  dark,  was  held  not  guilty  of  contributory 
negligence.  Maclennan  v.  Long  Island  B.  Co.  80 
Jones  ft  S.  2S. 

An  invitation  by  a  conductor  to  a  passenger  to 
board  a  train  that  is  moving  very  slowly  and  did 
not  come  to  a  full  stop  at  his  station,  implies  that 
its  speed  wUl  not  be  Increased,  and  imposes  a  duty 
on  the  trainmen  not  to  Increase  the  speed  without 
knowing  that  no  person  will  be  endangered. 
Montgomery  ft  B.  R.  Co.  v.  Stewart,  01  Ala.  421. 

So  boarding  a  slowly  moving  train  at  a  place  other 
than  the  platform  Is  not  negligence  per  te  in  the 
absence  of  a  prohibition  against  the  same,  es- 
pecially where  the  passengers  are  told  by  an 
employ^  to  get  on  at  that  place.  Baltimore  ft  O. 
B.  Co.  V.  Kane,  09  Md.  11. 

And  where  a  passenger  with  a  valise  and  um- 
brella in  his  hand  sees  the  train  he  is  to  take  mov- 
ing off  and  he  is  invited  to  board  the  train  by  the 
brakeman  who  takes  his  valise,  and  he  is  injured  In 
the  attempt,  he  may  recover.  Western  ft  A.  B.  Co. 
V.  Wilson,  71  Ga.  2S. 

It  is  negligence  to  attempt  to  lx>ard  a  caboose 
running  at  the  rate  of  eight  miles  an  hour,  but  it  is 
not  negligence  per  ss  if  the  train  U  moving  no 
faster  than  the  walk  of  a  person,  and  the  passenger 
is  young  and  active  and  invited  by  the  conductor 
to  board  the  train.  Murphy  v.  St.  Louis,  L  M.  ft 
S.B.Co.4SMo.App.843. 

But  attempting  to  board  a  train  moving  at  the 
rate  of  four  to  six  miles  an  hour  is  negligence, 
even  If  invited  by  the  conductor  as  the  cars  passed 
the  station  and  did  not  stop,  and  the  company  is 
not  liable  for  injuries.  Hunter  v.  Cooperstown  ft 
S.  y .  B.  Co.  2  L.  B.  A.  88S,  lU  N.  Y.  87L 

And  in  the  same  case  the  court  subsequently 
holds  that  he  cannot  recover  even  If  the  speed  fa 
only  two  miles  an  hour  where  he  must  have  known 
that  by  reason  of  his  position  a  single  mlSBtep 
would  throw  him  against  a  freight  platform  on 
which  he  was  In  fact  injured.  Hunter  v.  Coopers- 
town  ftS.  V.  B.  Co.  12  L.  B.  A.  428, 128  N.  Y.  18. 

A  person  cannot  recover  for  injuries  received  la 
attempting  to  txMurd  a  moving  train  where  an  or- 
dmarily  prudent  man  would  not  have  so  at- 
tempted, although  the  conductor  invited  him  to 
make  the  attempt,  but  the  question  is  one  for  the 
Jury.  Kansas  ft  G.  S.  L.  B.  Co.  v.  Dorough,  72  Tex. 
108. 

But  negligence  in  boarding  a  moving  train  will 
not  exonerate  the  railroad  company  from  llablhty 
for  negligence  and  violence  of  the  tnrakeman  in 
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stop  the  train  a  sufBcient  leng:th  of  time  to  en- 
able passengers  to  alight  in  safety,  aod  to  hold 
the  train  still  duriog  such  time.  It  is  negli- 
gence for  the  carrier  to  start  the  train  without 
warning  passengers  after  making  such  stop, 
and  before  the  passenger  has  had  a  reasonable 
time  to  leave  the  car.  Should  the  carrier  start 
the  train  while  the  passenger  is  on  the  steps  of 
the  car«  in  the  act  of  alighting,  without  giving 
sufficient  time  to  alight,  and  without  giving 


notice  to  the  passenger,  whereby  the  passenger 
is  thrown  from  the  car  and  injured,  then  the 
carrier  is  guilty  of  nceliffence.  and  is  respon- 
Bible  in  damages  for  ail  the  injuries  caused  the 
passenger  by  such  negligent  act.  (7)  Should 
you  find  from  the  evidence  that  on  the  4th  day 
of  May,  1890,  plaintiff  was  a  passenger  on  the 
train  of  defendant  from  Alton  to  Rhonerville 
station;  that  the  train  was  stopped  on  its  ar- 
rival at  Rhonerville  station  for  passengers  to 


pushioff  the  pasBenger  causing  her  to  fall  on  the 
platform.  Beed  v.  Pennsylvania  R.  Ck>.  M  Fed. 
Bep.  184. 

One  attempting  to  board  a  moving  train  without 
Invitation,  at  a  place  which  is  not  a  regular  station, 
cannot  recover,  where  the  train  does  not  stop  and 
it  la  not  shown  that  the  trainmen  had  any  knowl- 
edire  of  the  desire  of  the  passenger  to  get  on  the 
train.    Denver,  S.  PM  P.B.0o.v.PJckard,8  Colo.  168. 

A  peraoD  mounting  a  moving  train  is  not  a  paa- 
•enger  until  he  reaches  a  place  of  safety  inside,  and 
a  recovery  cannot  be  had  if  he  falls  off  the  platform 
of  the  car  and  la  killed.  Merrill  v.  Bastem  B.  Oo. 
IW  Haas.  288.  52  Am.  Rep.  706. 

An  attempt  to  board  a  moving  train  In  the  ab- 
sence of  evidence  of  any  circumstances  tending  to 
oxouse  It,  conclusively  shows  as  a  matter  of  law 
that  a  party  injured  In  the  attempt  was  not  ezer- 
cJsing  due  cara.    Harvey  v.  Eastern  B.  Oo.  116 


Where  a  person  has  sufBolent  time  to'board  a  ca- 
boose he  Is  guUty  of  contributory  negligence  if  he 
waits  until  the  train  has  started.  Hays  v.  Wabash 
B.  Oo.  61  Mo.  App.  486. 

A  party  entitled  to  ride  on  a  caboose  attempting 
to  board  a  forward  car  In  the  night,  with  a  lantern 
and  a  prod-pole,  while  the  train  is  moving,  is  guilty 
of  negligence.  MoOorkle  v.  Chicago,  B.  L  ft  P.  B. 
Oo.  61  Iowa,  666. 

And  a  passenger  on  a  dark  night,  who  had  a 
heavy  valise  and  who  was  in  a  caboose,  being  told 
by  a  brakeman  to  mount  the  forward  car  and  ride 
on  Into  the  yard,  but  made  no  attempt  until  that 
part  of  the  train  started,  when  he  ran  after  it  on  the 
track  and  was  Injured  in  some  unaccountable  way, 
cannot  recover.  Blchmond  &  D.  B.  Co.  v.  Pickles- 
el  mer,  86  Ta.  708. 

And  a  party  having  purchased  a  ticket  for  a 
freight  train,  who  is  Injured  in  attempting  to  board 
a  stock  oar,  as  It  passes  him,  without  waiting  for 
the  caboose,  cannot  recover.  Warren  v.  Southern 
Kansas  B.  Co.  87  Kan.  408. 

A  party  injured  in  attempting  to  board  a  moving 
freight  train  without  invitation  of  the  employ^ 
cannot  recover.  Missouri  Pac.  R,  Oo.  v.  Texas  8c 
Pac  B.  Co.  86  Fed.  Rep.  879. 

Where  the  railroad  employ^  used  ordinary  care, 
and  a  person  was  Injured  in  attempting  to  board  a 
moving  train  about  8  o'clock  on  a  dark  morning,  he 
eould  not  recover  for  injuries  received.  Chicago 
1^  A.  B.  Oo.  V.  Mock,  88  111.  87. 

A  person,  who,  having  a  ticket,  had  ample  time 
to  get  on  a  train  at  the  station,  but  attempted  to 
board  It  as  It  moved  off  with  speed,  and  losing  his 
balance  swung  around  against  the  conductor,  who 
was  also  trsrlng  to  board  the  car,  and  was  injured 
by  wrenching  and  strains  caused  partly  by  the  as- 
sault of  the  conductor  who  injured  him,  may  re- 
oover  damages  from  the  assault  but  not  for  those 
caused  for  his  own  negligence.  Wabash,  St.  L.  ft 
P.  B.  Co.  V.  Bector,  104  UL  2B6. 

JL  railroad  company  Is  not  liable  where  a  person 
not  making  his  wants  known  waits  at  a  saloon 
ontQ  after  the  train  starts  and  rushing  out  Is  in- 
Jnred  In  attempting  to  board  the  moving  train 
which  bad  stopped  at  the  station  a  reasonable  time. 
Spannagle  v,  Chicago  ft  A.  B.  Co.  81  lit  App.  400. 
21L.R.  A. 


A  party  who  Is  Injiured  in  getting  on  the  wrong 
side  of  a  moving  train,  there  being  a  proper  plat- 
form on  the  other  side,  and  plenty  of  time  for  the 
passengers  to  board  the  cars  is  guilty  of  contrib- 
utory negligence  and  the  Jury  should  be  so  in- 
structed. Michigan  Cent.  B.  Co.  v.  Coleman,  28 
Mich.  UL 

Although  a  train  Is  required  In  Texas  to  stop  five 
minutes  at  the  station  yet  if  It  does  not  this  will  not 
Justify  a  passenger  In  attempting  to  get  aboard  the 
cars  while  in  motion.  If  his  attempt  under  the  clr« 
cumstances  was  negligence  and  contributed  to  the 
Injury.  Galveston,  H.  ft  &  A.  B.  Co.  v.  Le  Qlerse, 
61Tez.l8B. 

Where  a  man  slzty-llve  years  of  age,  having  a 
vaHse  and  partly  benumbed  on  a  cold  dark  night  at 
a  flag  station,  attempted  to  board  a  moving  train 
which  did  not  stop  long  enough  for  him  to  get  on, 
lost  his  footing  by  a  Jerk  of  the  train  and  was 
dragged  IfiO  yards  and  was  Injured,  while  the  porter 
constantly  urged  him  to  let  go,  but  took  his  valise 
as  he  clung  to  the  railing  although  he  did  not  assist 
him  and  made  no  effort  te  stop  the  train,  the  court 
held  that  he  could  not  recover  and  took  the  case 
from  the  Jury.  McMurtry  v.  Louisville,  N.  O.  ft  T. 
B.  Co.  67  Miss.  601. 

An  Instruction  that  moving  the  train  at  the  in- 
stant of  giving  the  signal  of  departure  is  neg- 
ligence, and  that  It  is  not  contributory  negligence 
to  attempt  to  get  on  a  train  moving  slowly,  takes 
from  the  Jury  the  whole  question  of  negligence  and 
Is  erroneous.  Texas  ft  P.  B.  Co.  v.  Murphy,  40  Tex. 
8B0, 26  Am.  Rep.  272. 

A  person  riding  beyond  the  terminal  station  on 
an  excursion  ticket  to  that  station,  and  Jumping  off. 
at  a  meeting  station  and  undertaking  te  get  on  the* 
rear  platform  of  the  rear  car  of  the  meeting  train 
as  it  is  about  to  move,  when  no  conducter  or 
brakeman  Is  in  sight,  does  so  at  her  own  peril. 
There  is  no  contractual  relation  between  her  and 
the  company.  Philips  v.  Northern  B.  Co.  of  N.  J. 
68  Hun,  288. 

A  brakeman  in  the  employ  of  a  railroad  company 
who  alights  from  the  train  as  it  Is  going  to  Its  des- 
tination, to  attend  to  his  own  affairs,  and  volun- 
tarily attempts  to  board  it  on  Its  return,  where  the 
speed  Is  not  checked,  and  seizes  the  rim  of  the 
gravel  box  which  breaks  and  he  is  Injured,  Is  guilty 
of  such  contributory  negligence  as  will  bar  a  re- 
covery. Timmons  v.  Central  Ohio  B.  Co.  6  Ohio  8t» 
106. 

As  to  employ^,  see  also  New  York.  P.  ft  N.  Bi  Ca 
V.  Ooulboum,  and  Jarrett  v.  Atlanta  ft  W.  P.  R.  Co. 
infra. 

A  party  who  was  not  an  employ^,  who  Is  injured 
In  the  attempt  to  board  a  moving  train  which  be 
had  signaled  at  the  request  of  the  company^ 
watehman,  cannot  recover  for  injuries  received. 
An  engineer  need  not  heed  the  signal  from  a 
stranger  when  there  Is  no  danger.  Blair  v.  Orand 
Bapids  ft  T.  B.  Co.  60  Mich.  121. 

A  passenger  who,  alighting  at  a  station,  attompta 
to  regain  his  train  after  it  Is  in  motion,  and  is  in- 
jured by  a  passing  train,  is  guilty  of  such  contril)- 
utory  negligence  as  bars  any  recovery.  Chaffee  v. 
Old  Colony  R.  Co.  17  R.  I.  — . 

But  where  in  such  a  case  he  was  requested  to  get 
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leave  the  cars;  that  immediately  upon  the 
stoppage  of  the  train  the  plaintiff  left  her  seat 
in  the  car,  and  went  out  upon  the  platform  or 
steps  of  the  car  for  the  purpose  of  aliffhting; 
that  the  defendant  started  the  train  before  the 
plaintiff  had  time  to  lea^e  the  car,  and  while 
she  was  on  the  steps  of  the  car  in  the  act  of 
leaving  it,  without  giving  her  notice  or  warn- 
ing; and  that  the  plaintiff  was  thrown  from 
the  car  by  its  starting,  and    injured,  without 


fault  on  her  part,— then,  in  that  event,  I 
charge  you  that  vour  verdict  must  be  for  the 
plaintiff  for  the  damages  sustained  by  her,  not 
exceeding  the  amount  claimed  in  the  com- 
plaint." The  principle  of  law  involved  in  the 
fore^ing  instructions  is  the  same,  and,  con- 
sidering them  together,  it  is  clearly  stated  and 
entireljr  correct.  An  elementary  principle 
governing  the  conduct  of  common  carriers  of 
the  character  of  appellant  is  contained  in  these 


on  by  the  conductor,  and  the  passenffer  exercised 
reasonable  care,  the  queetlon  of  negllffence  Is  fur 
the  Jury.  Curry  v.  Oacadian  P.  R.  Co.  17  Ont.  Rep. 
65. 

A  railroad  company  Is  not  liable  where  a  party 
attempts  to  board  a  movlnK  car  the  platform  of 
which  la  already  so  crowded  that  he  can  only  ffet 
on  the  step  and  after  beinflr  Jerked  off  persistently 
oliDffS  to  the  ralJlDir  and  is  Injured,  although  the 
station  had  been  called  as  if  the  train  were  to  stop 
and  others  were  climbing  on.  Phillips  v.  Rens- 
selaer &  S.  B.  Co.  49  N.  Y.  177. 

A  person  who  is  injured  by  reason  of  trying  to 
get  on  a  moving  train  within  eight  feet  of  a  post  at 
tho  end  of  the  depot,  with  which  be  isfiunlliar,  and 
failing  to  secure  a  footing  on  the  steps  by  reason  of 
others  being  there,  is  crushed  by  the  poet  and  cars, 
oannot  recover.  Harper  v.  Brie  R.  Co.  82  N.  J.  L.  88. 

See  similar  case  of  Hunter  v.  Cooperstown  &  S. 
V-  R.  Co.  aupro. 

A  person  who  was  Injured  in  getting  on  a  train 
In  motion  by  being  struck  by  a  post  as  he  hung  to 
the  railing  of  the  car  and  ran  along  trying  to  get 
aboard,  cannot  recover  where  the  train  waited  a 
reasonable  time  for  all  at  the  station  to  get  aboard. 
Chicago  &  N.  W.  R.  Co.  v.  Scatee.  90  £11. 688. 

Where  a  man  and  wife  with  babe  and  children 
attempt  to  board  a  moving  train  as  it  pulls  out  of 
the  depot,  and  the  wife  is  killed,  the  company  is 
not  liable  even  if  the  platform  wasnot  oonstruoted 
in  the  best  manner.  All  platforms  are  unsafe 
when  the  cars  are  in  motion.  Knight  v.  Pontchar- 
traln  R.  Co.  :S  La.  Ann.  4BSL 

Where  it  is  not  certain  whether  a  person  caught 
his  foot  in  a  hole  m  the  station  platform,  it  is  a 
matter  of  no  consequence  in  determining  the  ques- 
tion of  his  negligence  in  attempting  to  board  a 
moving  train  and  the  company  is  not  liable  on 
that  account  for  his  death.  Bacon  v.  Delaware,  L. 
&W.  R.  Co.  148  Pa,  14. 

The  contributory  negligence  of  a  passenger  in- 
jured in  attempting  to  board  a  moving  train  as  it 
leaves  the  station,  and  who  is  dragged  along  and 
fails  into  a  ditch  dug  by  the  railroad  company  for 
drainage,  bars  a  recovery.  Bailey  v.  Cincinnati,  N, 
O.  &T.  P.  R.  Co.  14  Ky.  L.  Rep.  226. 

A  passenger  attempting  to  board  a  moving  train 
after  it  has  left  the  station  is  bound  to  use  proper 
oare  for  his  own  protection,  and  if  he  is  injured  by 
reason  of  his  own  negligence  in  falling  to  look  out 
xor  otner  approaching  trains,  he  cannot  recover. 
Wee)ES  V.  New  Orleans,  S.  F.  ft  L.  R.  Co.  40  La.  Ann. 
800. 

A  party  who  boards  an  elevated  railroad  train  in 
motion,  and  while  hanging  to  the  dosed  gate  on 
the  steps  is  injured,  cannot  recover.  Carroll  v.  In- 
terstate Rapid  Transit  Co.  107  Mo.  668. 

It  is  negligence  per  se  to  attempt  to  board  a  mov- 
ing elevated  train  after  the  gate  is  closed,  where 
the  tram  is  accustomed  to  stop  sharp  and  start 
quickly.  Card  v.  Manhattan  R.  Co.  1U3  N.  Y.  670; 
Bolomon  v.  Manhattan  R.  Co.  108  N.  Y.  487,  affirmed 
81  Hun,  ft. 

AliQhtingfrom  movino  traifng, 
a.  OtneniUy, 

Tho  question  of  oontributory  negligence  in  get- 
ting off  a  moving  train  is  one  for  the  Jury  to  deter- 
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mine  from  all  the  droumstances.  To  step  from  a 
car  while  in  rapid  motion  except  to  avoid  a  threat- 
ened danger  is  negligence.  Leslie  v.  Wabash,  St. 
L.&P.R.Co.88Mo.6a 

Generally  it  is  not  negligence  per  ae  to  get  on  or 
off  a  railroad  train  in  the  ordinary  manner  while 
the  train  is  only  slightly  In  motion.  Atchison,  T. 
&  S.  F.  R.  Co.  V.  McCandliss,  88  Kan.  878. 

It  cannot  be  said  that  it  is  negligence  per  se,  un- 
der all  circumstances,  for  a  passenger  to  attempt 
to  alight  from  a  moving  train,  but  under  Iowa 
Laws  1876,  chap.  148,  making  It  a  misdemeanor  to 
get  on  or  off  a  car  in  motion  without  the  consent 
of  the  conductor,  the  question  of  negligenoe  and 
consent  of  conductor  should  be  submitted  to  the 
Jury.    Rabcn  v.  Central  Iowa  R.  Go.  74  Iowa,  782L 

Where  a  paaeenger  voluntarily  attempts  without 
any  necessity  to  leave  a  train  while  It  Is  in  motion 
and  is  injured  he  cannot  recover  as  such  action  Is 
prima  facie  negligence  on  his  part.  Whelan  v. 
Georgia,  Midland  &  G.  R.  Co.  84  Ga.  606;  Gavett  v. 
Manchester  &  L.  R.  Co.  16  Gray,  601. 

It  is  a  question  for  the  Jury  as  to  oontributory 
negligence  where  a  passenger  alights  after  the  sta- 
tion is  called  and  the  train  slows  up,  and  he  is 
struck  by  a  passing  tram.  Philadelphia,  W.  Jfc  B. 
B.  Co.  V.  Anderson,  8  L.  R.  A.  678,  72  Md.  628. 

A  passenger  who  Jumps  from  a  moving  train  that 
has  left  its  track  cannot  recover  for  injuries  un« 
less  he  used  due  care  and  the  railroad  company 
was  negligent.  Mobile  &  O.  R.  Co.  v.  Klein,  48  IlL 
App.68. 

Where  three  ladies  were  told  by  the  station  agent 
to  sit  in  an  empty  car  while  the  station  was  being 
cleaned,  and  a  train  came  up  and  started  their  car 
without  any  employes  aboard,  and  they  appre- 
hended being  carried  away,  and  Jumped  on  the 
platform  as  the  train  was  moving  slowly,  one  being 
Injiured,  a  verdict  in  her  favor  will  not  be  set  aside. 
Shannon  v.  Boston  &  A.  R.  Co.  78  Me.  62. 

Where  a  passenger  is  injured  in  stepping  from  a 
caboose  of  a  train  that  is  moving  very  slowly,  at  a 
speed  of  about  two  miles  an  hour,  and  Is  thrown 
under  the  train  by  reason  of  the  defective  condi- 
tion of  the  platform  at  the  station,  the  question  of 
contributory  negligence  is  for  the  Jury.  Pennsyl- 
vania Co.  V.  Marien,  7  L.  R.  A.  687, 123  Ind.  416. 

Where  the  evidence  is  conflicting  as  to  whether 
or  not  the  party  was  injured  in  alighting  from  the 
oars  while  in  motion  or  by  the  traln*s  sudden  starts 
a  verdict  for  the  defendant  will  not  be  set  aside  on 
account  of  proving  that  the  plaintiff  had  been  in 
the  habit  of  Jumping  off  the  cars  while  in  motion 
although  frequently  warned  against  so  doing. 
Craven  v.  Central  Paa  R.  Co.  72  Cal.  ^UL 

b.  Alighiino  after  bHno  warned, 

A  passenger  who  after  being  warned  not  to 
alight  from  a  moving  train  proceeds  to  do  so,  can- 
not rec< >ver  for  inju riee  received.  Illinois  Cent.  R. 
Co.  V.  Lutz,  84  111.  698;  Kilpatilok  v.  Pennsylvania 
R.  Co.  140  Pa.  602. 

A  party  alighting  from  a  moving  train  after  be- 
ing warned  is  guilty  of  oontributory  negligenoe 
and  cannot  recover  although  the  stop  at  that  sta- 
tion was  not  a  reasonable  length  of  time  to  allow 
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charges  of  tbe  court,  and  tbat  is,  it  is  the  duty 
of  a  railroad  company  to  stop  its  train  at  a  sta- 
tion a  reasonable  time  in  order  that  passengers 
may  get  on  and  off  its  cars  with  safety  to 
itiiemselye&  The  court  incorporates  an  addi- 
tional principle  into  the  instruction,  to  the  ef- 
fect that,  if  such  common  carrier  does  not 
«top  its  train  for  a  reasonable  length  of  time 
in  order  that  passengers  may  get  on  and  off, 
it  is  guilty  of  negligence  in  starting  the  train 


without  notice  or  warning  that  it  is  about  to 
start.  It  is  first  declared  that  the  railroad 
company  must  stop  at  each  station  a  reason- 
able tinie,  and,  if  injury  results  to  passengers 
owing  to  its  failure  so  to  do,  then  it  is  guilty 
of  negligence.  Such  being  the  law — and  the 
BoundDess  of  the  proposition  cannot  be  doubt- 
ed,—the  additional  element  incorporated  into 
the  charge  of  the  court  becomes  self  evident  as 
an  unquestioned  legal  principle.    The  law  de- 


tbe  passeniren  to  allflrht.  Jewell  y.  Chicago,  St  P. 
4^  M.  B.  Go.  64  Wto.  610, 41  Am.  Hep.  08L 

A  paasenger  who  Jumped  from  a  moving  train  to 
avoid  beinir  oarried  past  tbe  station  cannot  recover 
for  Injuries  received  where  tbe  conductor  warned 
Idm  not  to  jump,  and  informed  him  that  tbe  car 
would  be  stopped  and  backed  to  the  usual  place. 
Pennsylvania  R.  Go.  v.  Aspell,  28  Pa.  147,  CIS  Am. 
060.828. 

Where  a  father  attempted  to  alight  at  a  station 
'With  his  son  aged  about  ten  years,  and  they  were 
incumbered  with  baggage  and  did  not  wait  for  the 
train  to  stop,  and  the  announcement  was  made 
«nd  heard  by  passengers  in  the  cars,  ''Don*t  get  ofT 
till  the  cars  stop,"  and  the  son  was  injured,  the 
•oompany  is  not  liable.  Ohio  ft  M.  B.  Go.  v.  Strat- 
ton,  TB  lU.  88. 

Where  ample  time  is  given  the  passengers  to 
alight,  one  who  delays  until  the  train  is  in  motion 
and  then  alights  notwithstanding  the  warning  of 
the  brakeman,  cannot  recover  for  Injuries  re- 
•oeived.  New  York,  L.  B.  &  W.  B.  Ck>.v.  Bnches,  4  L. 
B.A.4S2,U7Pa.816. 

Where  a  passenger  alights  from  a  moving  train 
after  seeing  a  passenger  in  front  of  him  fall  In  try- 
Ing  to  get  off,  and  Is  injured,  he  cannot  recover. 
Brown  v.  Barnes,  151  Pa.  602. 

c.  Oettino  off  before  the  train  stops. 

A  passenger,  who  was  told  by  the  conductor 
that  the  train  was  going  to  stop  at  a  station,  and 
after  the  train  had  passed  the  station  jumped  and 
was  injured,  cannot  recover,  where  the  train 
merely  went  to  the  other  end  of  a  switch  and 
backed  in.  Savannah,  F.  &  W.  B.  Co.  v.  Watts,  82 
€^.229. 

But  a  conductor  was  guilty  of  negligence  where 
he  failed  to  inform  a  boy  eleven  years  old  that  the 
train  would  run  by  his  station  and  then  t>ack  in, 
and  the  boy  was  not  guilty  of  contributory  negli- 
gence in  jumping  from  the  train  In  passing  the 
station  as  he  saw  another  passenger  do,  who  told 
him  he  thought  the  train  would  not  stop.  Hem- 
<ningway  v.  Chicago,  M.  ft  St.  P.  B.  Co.  72  Wis.  42. 

It  may  be  said  that  in  general  to  get  off  before 
tbe  train  reaches  the  station,  when  not  Induced  to 
alight  by  an  employ^,  will  be  such  contributory 
negligence  as  will  bar  a  recovery. 

A  passentrer  attempting  to  alight  from  the  train 
as  It  is  approaching  his  station,  while  the  cars  are 
In  motion,  cannot  recover  for  injuries  received. 
Secor  V.  Toledo,  P.  &  W.  B.  Co.  10  Fed.  Hep.  Ifi. 

Where  a  brakeman  called  out,*' All  out  for  Hop- 
kinsville,**  and  a  passenger  got  out  on  the  wrong 
aide  of  the  train  some  squares  before  It  reached 
the  station,  while  it  was  going  at  the  rate  of  eight 
miles  an  hour,  and  was  familiar  with  the  surround- 
InRS,  and  was  injured,  he  cannot  recover  therefor. 
Hughlett  V.  LouisvlUe  &  N.  B.  Co.  (Ky.)  May  18, 
189B. 

Where  a  person  was  injured  while  riding  on  a 
f>1atform  of  a  car  the  court  said:  "Ordinarily  no 
accident  occurs  to  those  who  rush  out  of  the  train, 
<»r  rush  into  the  cars  at  stations,  before  the  train 
fairly  oomes  to  a  stop,  or  after  it  is  in  motion 
again;  but  it  cannot  now  be  questioned  that  those 
who  do  so  take  upon  themselves  all  the  risks  which 
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attend  such  a  praotioe.**   Hickey  v.  Boston  ft  L.  B, 
Co.  14  Allen,  429. 

Where  a  passenger  supposed  the  train  had 
stopped  but  it  was  moving  and  he  was  injured  in 
alighting,  he  cannot  recover,  there  being  no  direc- 
tion by  the  employ^  to  alight.  The  ringing  of  the 
bell  is  not  sufBcient  to  justify  the  belief  that  the 
train  has  stopped.  East  Tennessee,  V.  ft  G.  B.  Co. 
V.  Massengill,  16  Lea,  828. 

Tbe  failure  to  warn  the  passengers  not  to  at- 
tempt to  get  off  until  the  car  stops  is  not  negli- 
gence, al^ough  the  station  is  called  out  and  the 
car  door  uistened  open;  and  a  passenger  injured  in 
alighting  in  the  dark  cannot  recover  although  she 
mistakenly  believed  the  train  had  stopped.  Eng- 
land V.  Boston  ft  M.  B.  Co.  168  Mass.  480. 

Where  it  is  uncertain  whether  a  passenger  is 
injured  by  stepping  off  the  train  before  it  ceased  to 
move,  or  by  the  negligent  use  of  the  brakes,  the 
question  is  one  for  the  jury  and  he  can  recover 
nothing  if  his  own  fault  contributed  uidess  the 
employes  saw  his  peril  and  might,  by  ordinary  dil- 
igence, have  prevented  it.  Kentucky  Cent.  K.  Co. 
V.  Dills,  i  Bush,  606. 

A  passenger  alighting  at  a  street  crossing  while 
the  train  is  in  motion  before  it  reaches  the  depot 
is  guilty  of  contributory  negligence  although  in- 
juries received  by  him  were  partly  caused  by  a 
jerking  of  the  train.  Peterson  v.  Central  B.  ft 
Bkg.  Co.  86  Ga.  668. 

A  passenger  who  follows  the  conductor  after  he 
announces  a  station  and  is  hurt  by  being  thrown 
from  the  platform  of  the  moving  car,  cannot  re- 
cover. He  should  haveVemained  in  the  car  until 
it  arrive.^  at  the  station.  Blitoh  v.  Central  B.  Co. 
76Ga.88& 

An  indictment  will  not  lie  under  Mass.  Stat.  1874, 
chap.  872,  for  the  death  of  a  passenger  not  in  the 
exercise  of  due  care,  where  such  passenger  leaves 
the  cars  after  the  station  Is  called  out,  but  before 
tbe  train  stops,  and  is  killed  by  a  locomotive  on  a 
parallel  track.  Com.  v.  Boston  ft  M.  B.  Co.  120 
Mass.  600, 87  Am.  Bep.  882. 

A  person  alighting  from  a  moving  train  before 
it  has  stopped  and  attempting  to  cross  a  track  must 
use  the  same  care  as  on  a  highway.  Dewald  v. 
Kansas  City,  Ft.  S.  ft  G.  R.  Co.  44  EZan.  688;  Parsons 
V.  New  York  Cent,  ft  H.  R.  B.  Co.  87  Hun.  128. 

But  it  was  held  that  a  passenger  alighting  from 
a  train  moving  slowly  may  recover  for  Injuries  re- 
ceived from  another  train  in  passing,  which  are 
not  caused  by  his  contributory  negligence,  al- 
though he  got  off  on  the  wrong  side  of  the  train, 
there  being  no  platform  on  either  side  and  he  be- 
ing a  stranger.  Van  Ostran  v.  New  Tork  Cent,  ft 
H.  R.B.Co.36Hun.6eO. 

See  also  next  subdivision^ 

d.  Oetting  off  where  train  makee  a  preliminary  itppu 

Where  a  party  is  justified  in  supposing  the  train 
has  stopped  at  her  destination  and  attempts  to 
alight  and  is  injured,  the  question  of  contributory 
negligence  is  for  the  jury.  Taber  v.  Delaware, 
L.  ft  W.  B.  Co.  71  N.  Y.  480. 

The  premature  calling  out  of  a  station,  and  a 
stop,  is  not  negligence  per  ee  on  the  part  of  a  rail- 
road company,  but  whether  it  Is  negligence  must 
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mands  of  a  commoii  carrier  of  pasaeDgers  for  |  introduced  to  the  effect  that  reapondent  Jumped 
hire  that  he  observe  the  utmost  cautioD,  char-  from  the  train  while  it  was  in  motion,  and  it  is- 
acteristic  of  a  very  carefu],  prudent  man.  now  contended  that  if  such  was  the  fact  it  wa» 
The  carrier  is  bound  to  use  the  greatest  care  I  negligence  per  $^  upon  her  part,  and  the  court 


and  diligence  in  the  transportation  of  passen- 
ger9«  consistent  with  the  carrying  on  of  his 
business,  and,  in  view  of  these  demands  of  the 
law.  appellant  has  no  just  cause  of  complaint 
a^raiDst  this  port  ion  of  the  court's  charge. 
Upon  the  part  of  the  appellant  evidence  was 


should  have  instructed  the  jury  to  that  effect. 
Conceding  that  respondent  alighted  from  the 
train  while  in  motion,  there  was  some  evidence- 
ic  the  case  tending  to  show  that  the  train  did  not 
stop  at  the  station  a  aufTlcient  length  of  time* 
to  enable  passengers  to  alight   with   safety; 


depend  on  tbe  olroumstances  of  eaoh  ease,  and 
where  a  station  was  called  out.  and  also  a  call, 
**Keep  your  seats,"  and  a  paseenKer  was  injured  In 
getting  off  in  a  dark  tunnel  before  the  train 
reached  the  station,  it  is  a  question  for  the  Jury. 
Bridges  v.  North  London  B.  Go.  L.  B.  7  H.  L.  SIA, 
reversing  U  K.6  Q.  B.  877. 

Where  the  station  IsoaUed  out,  iuid  a  passenger 
stepsout,  as  the  train  stopsat  a  crossing  of  another 
railroad,  and  as  it  starts  off  believing  that  he  will 
be  taken  past  his  station,  he  steps  off,  a  recovery 
of  damages  will  not  be  set  aside.  The  brakeman 
announcing  the  station  should  have  cautioned  the 
passengers.  Memphis  &  L.  B.  Go.  v.  Strlngfellow, 
44  Ark.  888, 51  Am.  Bep.  688. 

But  where  the  station  is  called  out.  and  the  train 
stops  for  a  second  beyond  the  platform  and  is 
shunted  back  to  the  station,  a  female  passenger 
who  Is  well  acquainted  with  the  station,  who  at- 
tempts to  get  out  before  It  reaches  the  platform 
and  Is  injured,  oannot  recover.  Lewis  v.  London, 
a  &  D.  B.  Co.  L.  B.  0  Q.  fi.  M. 

A  railroad  company  is  not  liable  for  Injuries  re* 
eel  ved  by  a  passenger  where  a  station  to  called  out, 
and  the  train  is  stopped  at  a  crossing  before  going 
to  the  station  as  required  by  law  and  while  start- 
ing up  for  the  station  a  passenger  who  Is  familiar 
with  tbe  location  Jumps  from  tbe  car  in  the  dark. 
East  Tennessee,  Y.  ft  G.  B.  Go.  v.  Holmes  (AJa.) 
Jan.  24, 1098. 

The  company  Is  not  liable  where  a  train  stopped 
at  a  crossing  of  another  track  just  before  it  reached 
the  station  which  had  been  called  and  a  woman 
passenger  hurried  out  and  as  she  oliml)ed  down  it 
started  for  the  station  and  she  fell,  and  was  io  juied, 
but  the  employ^  did  not  know  she  had  left  the  car. 
MitcheU  V.  Chicago  ft  Q.  T.  B..Go.  61  Mich.  S88,  47 
Am.  Bep.  606. 

e.  Where  the  train  docB  not  stop. 

Where  the  train  does  not  stop  at  the  station  and 
tbe  pasBenger  Jumps  off  usually  no  recovery  can  be 
bad.  There  is  some  conflict,  however,  and  the  ex- 
cepted cases  will  be  found  to  be  those  of  young 
children,  or  where  the  train  had  "slowed  up**  to 
let  tbe  passenger  off  and  he  had  reason  to  be- 
lieve it  would  be  safe. 

The  age,  sex,  and  physical  condition  of  a  woman 
who  is  injured  in  alighting  from  a  moving  train 
are  to  be  considered  in  determining  whether  or 
not  she  Is  entitled  to  recover.  The  failure  of 
the  train  to  stop  will  not  relieve  her  from  con- 
tributory negligence.  Little  Etock  ft  Ft  8.  B.  Co. 
V.  Tankersley,  64  Ark.  25. 

It  to  negligence  for  a  woman  to  alight  from  a 
moving  train  even  if  she  to  afraid  of  t)eing  carried 
past  her  station,  because  the  cars  do  not  make 
the  usual  stop.  Damon t  v.  New  Orleans  ft  C.  B. 
Co.  0  La.  Ann.  441, 61  Am.  Deo.  214;  Cincinnati,  I.  St. 
L.  ft  a  B.  Co.  V.  Dufraln,  86  lU.  App.  862. 

A  woman  not  getting  off  at  her  depot  for  which 
She  had  a  ticket,  but  relying  on  the  promise  of  the 
conductor  to  let  her  off  at  a  certain  street  crossing 
and  who  to  injured  in  jumping  oft  at  that  place, 
while  the  train  to  in  motion,  on  failure  to  stop  at 
such  crossing,  cannot  recover.  Watson  v.  Georgia 
Pac.  B.  Co.  81  Ga.  47^1 
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And  a  passenger  who  Jumps  off  from  a  moving 
train  which  has  passed  hto  station  In  the  night 
without  stopping  and  to  running  about  18  miles  aa 
hour  to  guilty  of  contributory  negligence  whicli 
will  bar  a  recovery  although  the  company  wa» 
gullty  of  negligence.  Brown  v.  Chicago,  M.  ft  Bt» 
P.  B.  Co.  80  Wis.  168. 

A  railroad  company  to  not  liable  for  Injuries  re* 
oelved  by  a  passenger  in  alighting  from  a  rapidly 
moving  train  where  it  had  passed  hto  station  with- 
out stopping  and  to  increasing  its  speed,  although 
the  conductor  had  agreed  to  stop  at  that  plao» 
which  was  not  a  regular  station.  Bamett  v.  Bast 
Tennessee,  T.  ft  G.  B.  Co.  87  Ga.  706. 

A  passenger  who  leaped  from  a  train  moving  six 
miles  an  hour  on  a  dark  night  at  his  station  where- 
the  train  did  not  stop  to  guilty  of  negligeoce» 
although  he  did  so  to  prevent  others  being  dto- 
tressed  by  his  absence,  and  he  oannot  recover  for 
injuries  received.  Lake  Shore  ft  IL  8.  B.  Co.  v. 
Bangs,  47  Mich.  470. 

No  oegligence  to  shown  by  the  fact  that  a  train  raa 
past  the  usual  stopping  place  at  a  railroad  croasslng 
where  the  brakes  failed  towork,  the  trainmen  all  be- 
ing at  their  posts  trying  to  stop  the  train  but  had  not 
called  the  station,  and  a  passenger  who  Jumping  olT 
as  the  cars  slowed  up,  was  Injured,  cannot  recover 
for  injuries  received.  Porter  v.  Chicago  ft  W.  M. 
B.Co.80M1ch.lM. 

A  passenger  to  not  authorized  to  jump  off  ftom 
a  moving  train  because  it  did  not  stop  at  hto  station 
as  it  had  contracted  to  do,  although  It  bad  slowed 
up  some,  but  the  bell  rope  being  out  of  order,  the 
train  did  not  stop  and  was  running  eight  or  tea 
miles  an  hour  and  one  of  the  passengers  called  out 
just  before  he  stepped  off,  *'(s  not  thto  yoursta* 
tion,**  which  det  ermined  him  to  step  off.  Walker  v» 
V1cksburg,S.ftP.B.Co.7L.B.  A.  Ul,41  La.  Ann* 
705. 

If  the  train  stops  at  an  Inconvenient  place  for  m. 
passenger  to  alight,  and  then  starts  up,  and  tbe 
passenger  puUs  the  bell  cord  as  the  train  passes  tbe 
station  and  tries  to  alinht  as  the  train  slows  up,  but 
to  injured  by  a  Jerk  of  the  cars,  he  cannot  recover. 
Blodgett  V.  Bartlett.  60  Ghu  868. 

A  railroad  company  to  not  liable  for  injury  to  a 
woman  who  alights  after  the  train  slows  up,  but 
the  speed  to  increased  by  the  mistake  of  another 
passenger  in  pulling  the  bell  cord,  of  which  she 
Is  aware  and  knows  tbe  effect.  Mississippi  ft  T» 
B.  Co,  V.  Harrison,  66  Miss.  410. 

In  the  absence  of  malloe.  Insult  or  willful  wrong» 
when  a  passenger  train  has  failed  to  stop  at  a  flar 
station,  and  a  passenger  to  carried  some  two  hnn* 
dred  yards  beyond  and  jumps  off  as  It  slows  up,, 
and  there  to  no  proof  of  actual  damages,  only  nom* 
inal  damages  are  recoverable.  Kansas  City,  M.  ft 
D.  B.  Co.  V.  Flte,  67  Miss.  878. 

A  passenger  jumping  from  a  railroad  train  mov- 
ing at  the  rate  of  from  five  to  ten  miles  an  hourw 
or  more  to  prevent  being  carried  past  tbe  station,, 
cannot  recover  for  Injuries  received.  Kelly  t. 
Hannibal  ft  8t.  J.  B.  Co.  70  Mo.  604;  Nelson  v.  Atlan- 
Uc  ft  P.  B.  Co.  68  Mo.  608;  St.  Louto,  L  M.  ft  S.  B» 
Co.  V.  Bosenberry  (Ark.)  March  16, 1889,  afflnnlns 
46  Ark.  266. 

An  experienced  train  hand  and  poor  man  to  not 
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that  tbe  lespondcnt  was  upon  the  lower  step 
of  the  coacli,  preparatory  to  alighting,  when 
tbe  train  started,  and  that  the  train  had  trav- 
eled a  distance  of  less  than  100  feet  when  she 
Jumped,  conceding  that  she  did  jump.  No 
evidenoe  is  disclosed  by  the  recora  as  to  the 
rate  of  speed  the  train  was  trsvelinff  at  that 
moment,  and  upon  this  state  of  facts  tne  court 
gave  the  jury  the  following  instruction:  "Or- 
dinarily a  passenger  would  be  held  not  to  be 


Justified  in  getting  off  the  train  while  It  is  in 
motion,  except  at  his  own  risk.  Unless  the 
train  is  moving  yeir  slowly,  and  the  circum- 
stances are  specially  favorable,  it  would  be 
deemed  prima  facie  negligence.  It  is  not  nec- 
essarily so,  however,  and,  if  you  believe  from 
the  evidence  that  tbe  plaintiff  stepped  from  tbe 
defendant's  train  while  in  motion,  you  are  to 
determine  the  question  of  negligence  en  her 
part  from  all  the  evidence  and  circumstance* 


Justlfled  in  Jumping  from  a  train  moving  at  a  rate 
of  twenty-five  miles  an  hour,  at  a  place  whero  he 
usually  alights  at  work,  althouirb  he  may  have 
feara  that  be  will  be  unable  to  get  baok  If  be  does 
not  ]ump«  and  he  is  accustomed  to  ride  on  the 
train,  and  Its  speed  is  contrary  to  the  city  ordi- 
nance. Jarrett  v.  Atlanta  &  W.  P.  R.  Go.  88  Ga.  847. 
AS  to  employ6,B6e  also  New  York,  P.  &  N.  K.  Co.  v* 
Coulboum,  infros  and  TimmoDS  v.  Ceniral  Ohio  B* 
Co.  supni. 

But  a  railroad  company  is  liable  for  injuries  to  a 
child  pufiseDRcr  not  of  suflBctent  age  or  intelligence 
to  be  responsible  for  contributory  neffligenoe  in 
Jumping  from  a  moving  train  which  the  con- 
ductor had  refused  to  stop  at  a  usual  stoppinir 
place  to  allow  him  to  reach  his  home,  although 
none  of  the  servants  were  in  a  position  to  prevent 
him  Jumping  off.  Avey  v.  Galveston*  H«  ft  8.  A. 
IL  Co.  81  Tex.  248. 

When  a  passenger  went  out  on  a  platform  as  tbe 
train  checked  Its  speed  approaching  a  station 
which  had. been  announced,  and  discovering  that 
the  train  was  moving,  tried  to  regain  the  oar  and 
was  injured  by  a  sudden  Jerk,  throwing  him  off,  he 
could  recover,  notwithstanding  Mo.  Kev.  Stat.  1879, 
•  800,  forbids  passengers  standing  on  the  platform. 
Schultae  v.  MisBOuri  Pac.  R.  Co.  88  Mo.  App.  48& 

The  question  of  contributory  negligence  1b  prop- 
erly left  to  the  Jury  where  tbe  company  refused  to 
stop  at  a  station  but  slowed  up,  and  the  passeoger 
attempted  to  alight  at  that  station  where  his  family 
was  sick,  and  he  was  injured.  Taylor  v.  Missouri 
Pac.  B.  Oo.  86  Ma  App.  888. 

It  is  not  negligence  per  se  to  aUgfat  from  a  train 
where  it  has  slowed  up  at  a  station.  Tbe  facts  are 
to  be  considered,  and  if  the  party  takes  no  more 
risk  than  a  man  of  ordinary  prudence  would  take 
under  like  circumstances,  he  can  recover.  Galves- 
ton, H.  ft  S.  A.  B.  Oo.  V.  Smith,  80  Tex.  408. 

Whether  stepping  from  the  oars  not  yet  beyond 
the  platform,  where  the  motion  of  the  train  is 
almost  Imperceptible  and  the  train  is  not  brought 
to  a  fun  stop  at  the  station,  is  negligence  or  not,  is 
a  question  for  the  Jury.  Price  v.  St.  Louis,  K.  0. 
ft  X.  R.  Co.  78  Mo.  414. 

If  the  train  has  slowed  up  at  the  station  so  that 
there  is  no  danger  in  alighting,  and  the  passenger 
Is  injured  on  account  of  a  hole  in  the  platform  of 
tbe  station,  the  company  is  liable.  JefferHonvlUe, 
K.  ft  L  B.  Co.  T.  Hendricks.  41  Ind .  48. 

f  •   When  party  U  directed  by  (he  conductor  or 
cmployi  to  alUfiU, 

Where  the  speed  of  the  train  is  very  slow  and  the 
•arroundings  are  not  forbidding,  and  the  officials 
in  charge  of  the  train  advise  or  direct  the  passen- 
ger to  alight,  many  of  the  authorities  hold  the 
company  liable  for  injuries  received,  while  some 
require  the  passenger.  If  of  mature  years,  to  ezer- 
ciee  his  Judgment  also,  and  some  refer  the  ques- 
tion of  contributory  negligence  to  the  Jury.  They 
are  somewhat  in  conflict  as  to  the  liability  of  the 
company. 

Where  station  porters  ran  up  to  a  train  before  It 
stopped,  unlocked  and  opened  tbe  doors,  calling 
out,  "All  out  for  Huddersfleld,**  and  a  female  pas- 
senger, in  attempting  to  alight,  was  injured  by 
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a  reversal  of  the  brakes,  increasing  the  speed,  it 
was  held  to  be  actionable  negligence  on  the  part  of 
the  railway  company.  London  ft  N.  W.  R.  Co.  v. 
Hellawell,  88  L.  T.  N.  S.  WT. 

Where  the  conductor  promises  the  passenger  to 
stop  the  .train  and  let  her  off,  and  the  station  is 
called  as  an  invitation  to  get  off,  and  the  cars  come 
almost  to  a  full  stop,  and  tbe  passenger  is  injured 
while  stepping  off,  and  the  train  does  not  stop,  the 
railroad  company  is  liable  (Edgar  v.  Northern  Pac. 
R.  Co.  11  Out.  App.  468),  especially  where  the  train 
Jerks  Just  as  the  passenger  is  getting  off.  Nance 
V.  Carolina  Cent,  it  Co.  04  N.  C.  610, 80  AnL  ft  Eng. 
B.  Gas.  288. 

An  Attempt  to  leave  a  moving  train  as  directed 
by  the  conductor  will  not  bar  a  recovery  when  it 
did  not  halt  long  enough  at  the  station  for  him  to 
alight,  and  the  motion  of  tbe  train  was  so  slow  that 
the  danger  of  alighting  would  not  be  apparent  to 
a  prudent  man.  St.  Louis,  I.  M.  ft  &  B.  Co.  v.  Per- 
son, 48  Ark.  188. 

It  is  not  negligence  per  se  for  a  person  who  get» 
on  the  wrong  train  by  mistake  to  Jump  off  while 
the  cars  are  moving  no  faster  than  a  walk,  where 
an  employ^  on  the  train  advises  him  so  to  do. 
Jones  V.  Baltimore  ft  O.  B.  Co.  (I>.  a)  21  Wash.  L. 
Rep.  00. 

A  woman  may  be  Justified  in  attempting  to 
alight  from  a  dummy  street  railroad  train  in 
motion  where  she  is  in  fear  of  being  pushed  off  by 
the  conductor,  and  the  question  In  such  a  case  is 
for  the  Jury.  Highland  Ave.  ft  B.  B.  Go.  y.  Winn, 
98  Ala.  800. 

Where  a  train  started  before  a  female  passenger 
could  alight,  and  the  conductor  seized  her  and 
pulled -her  off,  and  she  was  injured,  the  railroad 
company  is  liable.  Louisville,  N.  A.  ft  a  B.  Co.  v. 
Wood,  118  Ind.  644. 

Where  a  passenger  was  aroused  by  the  conductor 
and  brakeman  at  ten  o*clock  at  night,  and  told  to 
hurry  and  get  off  at  his  station,  and  he  stepped  off 
as  the  train  was  moving  slowly  and  fell  because 
the  train  had  passed  the  platform,  the  company  is 
liable.  St.  Louis,  L  M.  ft  S.  B.  Co.  v.  Cantrell,  87 
Ark.  610, 40  Am.  Rep.  106. 

Where  a  passenger  was  negligently  directed  to 
get  off  a  train  while  in  motion  under  a  promise  to 
slacken  up.  but  as  he  attempted  to  do  so  seeing  he 
would  be  hurt,  he  retained  his  hold  on  the  car 
trusting  that  the  speed  would  be  lessened,  but  the 
speed  was  increased  although  the  trainmen  knew 
his  situation  and  he  was  dragged  and  injured,  be 
may  recover.    Central  B.  Co.  v.  Smith,  60  Ga.  268. 

Where  the  train  slows  up  and  the  conductor  or- 
ders the  passenger  to  get  off  at  his  station,  but  the 
passenger  does  not  obey  and  the  speed  Is  again 
slackened  and  the  passenger  told  to  Jump  off,  ho 
may  recover.  The  railroad  was  bound  to  put  him 
off  at  his  station  as  it  had  agreed  to  do.  Georgia 
B.  ft  Bkg.  Co.  V.  McCurdy,  46  Ga.  288, 18  Am.  Bep. 
677. 

After  a  train  has  stopped  at  a  station  and  then 

starts  up,  it  is  not  negligence  jser  w  for  a  passenger 

at  the  request  of  a  brakeman  and  with  his  aaeist- 

'  ance  to  attempt  to  alight  unless  the  danger  is  ap- 

I  parent.    McCasUn  v.  Lake  Shore  ft  M.  8.  B.  Co.fl8 

I  Mich.  663. 
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in  the  case.  If  you  believe  from  fbe  eyidenoe 
that  the  defendant's  train  did  not  stop  a  rea- 
sonable time  to  allow  her  to  get  off,  and  started 
while  she  was  in  the  act  of  alighting,  and  that 
she  jumped  from  the  steps  of  tne  car  while  the 
train  was  leaving  the  station,  and  in  motion, 
and  uDder  such  circumstances  that  an  ordi- 
narily cautious,  careful,  and  prudent  person 
would  not  have  apprehended  dao^r  there- 
from, then  you  will  find  for  the  plaintiff;  but 


if  you  find  from  the  evidence  that  sufficient 
time  was  not  allowed  her  to  get  off  the  car^ 
and  that  she  Jumped  from  the  steps  of  the 
car  while  the  train  was  leaving  the  station,  and 
in  motion,  and  under  such  circumstances  that 
an  ordinarily  cautious,  careful, and  prudent  per* 
son  would  have  apprehended  danger  therefrom, 
then  it  was  such  an  act  of  carelessness  as  would 
relieve  the  defendant  from  the  responsibil- 
ity otherwise  resting  upon  it,  and  your  verdict 


Unless  the  train  is  mo  vlnir  very  slowly  It  is  prima 
facie  nefrliffenoe  for  a  passenger  to  attempt  to 
aliffht  from  a  train  in  motion.  But  a  passenger 
may  rely  on  the  superior  knowledge  and  directions 
of  a  conductor  when  notified  to  act  promptly  so  as 
to  prevent  being  carried  beyond  his  station.  Jones 
V.  Chicago,  M.  &  St.  P.  R.  Co.  48  Minn.  188. 

A  passenger  is  entitled  to  recover  for  injuries 
received  by.  him  in  alighting  from  a  train  that  is 
eJowed  up  at  his  station  where  the  conductor  or* 
ders  him  to  jump.  Bucber  v.  New  York  Cent,  ft 
H.  B.  B.  Co.  96  N.  Y.  128. 

A  pafisenger  who  was  killed  in  alighting  from  a 
train  that  was  moving  slowly,  and  which  did  not 
stop  long  enough  at  his  station,  is  not  guilty  of 
such  contributory  negligence  as  will  bar  a  recov- 
ery, where  he  was.ad  vised  to  get  off  by  the  conduct- 
or. Lambeth  v.  North  Carolina  B.  Co.  08  N.  C. 
«H,  8  Am.  Bep.  506. 

Where  a  train  is  stopped  In  the  dark  at  a  rough 
and  dangerous  place,  and  the  passenger  told  by 
the  conductor  to  get  off,  and  the  train  is  started 
before  she  has  lime,  and  she  jumps  off  and  is  In- 
J  uro( U  tbe  railroad  company  is  liable.  East  Tennes- 
see, V.  &  G.  R.  Co.  V.  Conner,  16  Lea,  264. 

A  ratlroad  company  is  liable  for  injuries  received 
by  a  passenger  where  the  train  negligently  failed 
to  stop  at  her  station  and  one  of  the  trainmen  told 
ber  she  would  have  to  jump  off,  while'the  train  was 
moving  slowly  and  two  male  passengers  safely 
alighted  in  her  presence.  Texas  &  N.  O.  B.  Co.  v. 
Bingham  (Tex.  App.)  Feb.  0, 1898. 

The  question  of  contributory  negligence  in  get- 
tmg  off  a  train  m  motion  is  for  tbe  jury,  and  tbe 
remarks  of  a  brakeman  while  assisting  a  passenger 
to  alight.  **Come  on,  hurry  up,^*  are  admissible  as 
part  of  the  res  qcsUb  to  rebut  the  defense  of  con- 
tributory negligence.  Waller  v.  Hannibal  ft  St.  J. 
B.  Co.  88  Mo.  808. 

It  is  proper  to  submit  the  question  of  contribu- 
tory negligence  to  the  jury' where  the  gatemen,  as 
the  train  reached  the  station  and  was  moving 
slowly,  opened  the  gates  to  allow  passengers  to 
alight  and  a  passenger  was  injured  in  getting  off 
the  cars.  Quin  v.  Manhattan  B.  Co.  7  N.  Y.  8.  B. 
262. 

Where  a  passenger  took  the  wrong  train  by  mis- 
take as  It  was  an  express  train  and  did  not  stop  at 
the  point  desired,  but  the  conductor  on  taking  his 
ticket  told  blm  tbe  train  would  be  slowed  down  so 
he  could  get  off,  in  doing  which  he  was  injured, 
the  question  of  contributory  negligence  was  for 
the  jury.    Bchurr  v.  Houston,  10  N.  Y.  a  B.  262. 

The  question  of  contributory  negligence  is  for 
the  jury,  where  a  tram  did  not  stop  at  the  station 
where  a  passenger  was  to  alight  but  slowed  up,  and 
the  brakeman  told  her  it  was  not  going  to  stop  but 
for  her  to  alight.  But  if  tbe  direction  to  alight  is 
given  by  a  passenger  the  company  will  not  be 
bound.  FDer  |v.  New  York  Cent.  |B.  Co.  60  N.  Y. 
851, 40  N.  Y.  47, 10  Am.  Bep.  827. 

Where  it  is  doubtful  whether  the  speed  of  the 
train  is  so  rapid  as  to  make  it  dangerous  to  alight, 
and  as  to  whether  the  conductor  ordered  the  pas- 
senger to  get  off  'or  cautioned  him  not  to  get  off. 
the  question  is  for  the  jury.  It  is  not  negligence 
per  «e  to  alight  from  a  slowly  moving  train.  Dela- 
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ware*  H.  Canal  Co.  v.  Webster  (Pa.)  Oct  4, 188B. 

It  Is  for  tbe  jury  to  determine  If  a  suiBcient  time 
is  not  given  the  passenger  to  aUght,  and  if  a  pas- 
senger leaves  a  train  in  motion  by  direction  of  the 
oompany*s  agents,  contributory  negligence  is  a 
question  for  the  jury.  Pennsylvania  B.  Co.  v.  Ly- 
ons, 120  Pa.  118. 

But  it  is  contributory  negligence  for  a  passenger 
to  attempt  to  alight  from  a  train  that  Is  moving  at 
the  rate  of  six  miles  an  hour  on  a  dark  night, 
where  he  has  hand  baggage  and  the  train  has  not 
yet  reached  his  station  with  whlcn  tae  is  familiar* 
even  If  advised  by  the  conductor,  ''We  have  got  no 
time,  hurry  up."  South  h  North  AJa.  B.  Co.  v. 
Scbaufler,  76  Ala.  188. 

Where  a  seventeen  year-old  girl  jumped  from 
the  train  in  motion  because  It  did  not  stop  at  her 
station,  and  she  was  ordered  to  alight  by  the  con- 
ductor, if  it  should  not  have  been  obeyed  on  ao» 
count  of  the  obvious  danger,  she  cannot  recover. 
East  Tennessee,  Y.  ft  G.  B.  Co.  v.  Hughes  (Ga.) 
April  9, 1808. 

Where  the  train  was  running  about  three  miles 
an  hour,  and  the  conductor  said  business  men  weie 
In  the  habit  of  getting  off  at  that  place,  and  a  pas- 
senger attempting  to  alight  with  a  satchel  and  an 
umbrella  stepped  on  the  platform,  and  the  slack  of 
the  train  pitched  him  out  through  the  opening  at 
the  hind  end  of  the  car,  he  oould  not  recover.  Chi- 
cago, B.ft  Q.  B.  Co.  V. Hansard,  SO IlL  878. 

A  passenger  who  jumps  from  a  moving  train  to 
avoid  being  carried  past  his  station  where  the  train 
does  not  stop,  does  so  at  his  own  peril,  even  if  the 
employes  give  their  opinion  that  it  is  safe.  The 
passenger  must  exercise  his  judgment  whether  or 
not  it  Is  safe.  Dougherty  v.  Chicago,  B.  ft  Q.  R.  Co. 
88  111.  487;  Chicago  ft  A.  B.  Co.  v.  Randolph,  58  HI* 
610, 5  Am.  Bep.  80. 

A  man  of  mature  years  who  is  injured  in  jump- 
ing from  a  moving  train  for  fear  of  being  carried 
past  his  station,  cannot  recover  even  if  the  con- 
ductor advised  him  that  he  might  jump.  Jeffer^ 
sonvllle  R.  Co.  v.  Swift,  88  Ind.  4r«. 

A  passenger  on  a  dark  and  stormy  night  alight- 
ing from  the  train  In  motion  at  the  instance  and 
request  of  the  conductor,  and  being  injured  there- 
by, cannot  recover  although  he  claimed  that  the 
speed  was  so  slow  he  would  not  have  been  injured 
had  there  been  a  suitable  platform  to  receive  him. 
Cincinnati,  W.  ft  W.  R.  Co.  v.  Peters,  80  Ind.  188. 

An  order  by  the  conductor  to  '^jump  off  quick  if 
you  are  going  to,"  to  a  passenger  after  the  tiain 
had  pulled  out  from  his  station,  and  who  had  re* 
solved  to  get  off,  is  not  such  an  authoritative  com- 
mand as  will  render  the  company  liable  for  inju- 
ries received.  Yimont  v.  Chicago  ft  N.  W.  B.  Co. 
00  Iowa,  28»,  71  Iowa.  68. 

Where  the  conductor  slackened  the  speed  of  a 
train  and  told  the  passenger  where  to  alight  and 
bow  to  jump  he  could  not  recover  for  Injuries  re- 
ceived, although  the  conductor  refused  to  stop  tbe 
train,  but  was  not  obliged  to  sto^  as  the  poiut  waa 
an  intermediate  crossing  and  not' a  station,  and  the 
passenger  had  paid  his  fare  to  the  next  station. 
Tbe  direction  of  the  conductor  is  no  excuse  for  the 
passenger  placing  himself  in  periL  Bardwell  v. 
Mobile  ft  O.  B.  Co.  68  Miss.  674. 
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will  he  for  the  defendant."  The  legal  nrind- 
{de  enunciated  in  this  iDstnicUon  is  attacked  as 
not  sound;  appellant's  position  being  that  the 
act  of  a  passenger  in  Jumping  from  a  moving 
train  is  negligence  per  »e,  with  the  exception 
that  by  the  act  of  the  carrier  the  passeoger  has 
been  placed  between  two  dangers,  or  that  some 
flitnatiOM  was  created  by  the  carrier  which  in- 
terfered with  his  free  agency,  and  created  in 
Us  mind  a  confidence  that  the  attempt  to  leave 


the  moving  train  could  be  made  in  safely. 
There  Is  nothing  in  the  record  involving  the 
question  of  the  exercise  of  an  immediate  judg- 
ment upon  the  part  of  the  respondent  as  to  the 
choice  of  one  of  two  impending  dangers,  and 
therefore  we  eliminate  that  element  from  the 
case. 

The  remaining  exception  stated  by  appellant 
to  the  general  rule  upon  which  he  relies  is  not 
made  plain  to  us  by  counsel;  neither  do  we  find 


A  pasBOnger  jumping  off  the  rear  of  a  caboose 
while  backing  in  tbe  night  cannot  recover  although 
the  station  lights  were  InsuiBoient  and  there  was 
no  ohain  uorosB  the  rear  of  the  caboose,  and  he  was 
told  to  get  off  by  tbe  conductor,  where  he  stood  on 
tbe  station  platform  with  a  lantern,  wittalu  less 
than  three  feet  of  the  car  platform.  Richmond  ft 
IX  B.  Go.  V.  Morris,  81  Gratt.  900. 

Tbat  a  train  is  about  to  pass  the  place  of  the  pas- 
«enger*B  destination  withoutstoppiog  will  not  justi- 
fy bim  in  jumping  from  the  train  at  the  command 
of  employ^  and  if  he  is  run  against  by  a  fellow 
passenger  after  alighting  safely,  and  is  thrown  un- 
der the  train,  the  carrier  is  not  liable.  Reibel  v. 
Chiclzinatl,  I.  St  L.  &  0.  B.  Oo.  U4  Ind.  478. 

Where  a  former  employ^  attempted  to  leave  a 
pay  oar  in  consequence  of  the  directions  of  the 
company's  agents  to  leave,  and  they  knew  that  he 
was  about  alighting,  and  by  the  exercise  ot  ordi- 
nary oaie  could  have  prevented  tbe  injury  received 
by  him.  and  the  oar  was  moving  at  the  rate  of 
about  five  miles  an  hour,  the  company  was  held 
liable.  New  York.  P.  ft  N.  B.  Oo.  v.  Goulboum,  1 
L.B.  A.64Ua0Md.aeO. 

9.  A^Ughtlno  from  a  tnUn  in  moHon,  iohere  it  had 
ttopped  a  aufflcUfU  time  at  the  sUUioiu 

If  a  train  stops  at  tbe  station  a  sufBdent  time  for 
paseengers  to  land,  and  a  passenger  leaves  the  cars 
while  in  motion  to  prevent  being  carried  past,  he 
eannot  recover.  Davis  v.  Chicago  ft  N.  W.  B.  Co. 
18  Wis.  185. 

A  person  injured  in  attempting  to  alight  from  a 
moving  train  without  tbe  knowledge  of  the  train 
employte  cannot  recover  damages  where  be  does 
not  exercise  the  slightest  care  or  judgment,  and 
ample  time  is  given  tbe  paseengers  to  alight.  Ches- 
apeake ft  O.  B.  Oo.  V.  Reeves,  11  Ky.  L.  Rep.  14. 

A  railroad  company  is  not  liable  for  damages  on 
account  of  injuries  received  by  a  little  girl  passen- 
ger traveling  with  another  of  the  same  size  who 
had  not  paid  her  fare,  and  who  attempted  to  get 
off  the  oars  after  it  had  left  tbe  place  where  she 
wanted  to  stop,  and  who  was  assisted  off  by  a  pas- 
iienger,  the  employes  having  no  knowledge  of  tbe 
desire  of  the  ubUd  to  alight,  and  tbe  rules  of  the 
company  not  permitting  children  of  that  age  to 
rtde  unattended.  Atchison  ft  N.  B.  Oo.  v.  Flinn,  24 
Kan.«7. 

A  young  woman  who  to  injured  in  jumping  from 
tbe  train  after  it  lea%'es  her  station,  having  stopped 
long  enough  for  tbe  passengers  to  alights  cannot 
recover  from  tbe  railroad  company  where  theoon- 
dactor  or  brakeman  wore  not  warned  of  her  in- 
tention, although  the  brakeman  started  the  train 
npi.  and  the  conductor  was  busy  inside  collecting 
fares,— notwilb^anding  Neb.  Comp.  Stat.,  ft  8,  art. 
1,  chap.  72.  provides  that  railroad  companies  shall 
tie  liaj>le  for  injuries  to  passengv^rs,  except  where 
«uoh  passengers  have  been  guilty  of  criminal  negli- 
gence. Chicago,  B.  ft  Q.  B.  Oo.  v.  Landauer  (Neb.) 
April  U,  1803. 

The  contributory  negligence  of  a  passenger  in 
getting  off  after  a  train  has  started  up,  where  suf- 
ficient time  had  been  given,  will  bar  a  recovery  for 
Inluries  received.  Illinois  Cent.  B.  Co.  v.  Slatton, 
M  DL  183.  6  Am.  Bep.  100. 
81  L.R  A. 


Where  the  evidence  is  conflicting  as  to  whether 
the  train  had  come  to  a  full  stop,  and  the  brake- 
man  had  called  out  the  station,  a  passenger  whose 
vision  Is  so  impaired  that  be  can  only  see  one  hun- 
dred feet  to  guilty  of  contributory  negligence  if  be 
alights  and  attempts  to  cross  a  track  on  which  to 
an  approaching  train,  running  eighteen  miles  an 
hour  which  can  be  heard  a  mile— and  the  railroad 
to  not  liable  for  his  injuries  thus  received.  Gon- 
zales V.  New  York  ft  H.  B.  Co.  1  Jones  ft  S.  67. 

Where  a  train  stops  sufficiently  long  for  the  pas- 
senger to  alight  be  must  use  reasonable  diligence, 
but  if  tbe  train  to  started  before  be  has  had  time  to 
aUght  and  he  to  thrown  off,  tbe  company  will  t)elia* 
ble,  and  the  question  whether  be  was  guilty  of  con- 
tributory negligence,  or  got  off  the  train  while  in 
motion,  was  properly  submitted  to  the  jury.  Texas 
ft  P.  B.  Co.  V.  MUler,  11  L.  K.  A.  896,  7U  Tex.  78. 

h.  Where  time  ie  not  given  the  pa>9enoer  to  aUghtm 

Where  tbe  cars  do  not  stop  a  sufficient  time  to 
permit  the  psssengers  to  alight,  tbe  question  of 
contributory  negligence  to  usually  one  for  tbe 
jury.  In  ruling  on  tbe  question  of  contributory 
negligence  all  the  surrounding  circumstances  are 
to  be  considered,  the  age  and  sex  of  the  passenger, 
tbe  alacrity  with  which  they  respond  to  the  signal 
to  alight,  the  fact  of  l)eing  incumbered  with  a  load 
of  bundles,  the  separation  of  a  mother  and  child  if 
one  gets  off  first,  and  also  tbe  surroundings  off  the 
train,  as  to  whether  it  to  dark  or  light,  and  whether 
or  not  the  platform  to  passed,  and  the  speed  of  the 
train.   There  to  some  littie  conflict  on  thto  question. 

If  a  passenger  is  injured  in  the  attempt  to  alight 
from  a  moving  train  as  a  general  rule  be  cannot 
recover  damages  from  the  company  for  injuries 
received  although  the  train  may  not  have  stopped 
long  enough  to  afford  reasonable  opportunity  to 
get  off  in  the  regular  way.  Atlanta  ft  W.  P.  B.  Co> 
V.  Dickerson,  80  Ga.  456. 

Whether  one  who  bad  partiy  descended  from  the 
steps  of  a  car  before  the  train  started,  to  guilty  of 
negligence  in  then  stepping  off,  is  a  question  for 
the  jury.  Nichoto  v.  Dubuque  ft  D.  B.  Oo.  68  Iowa, 
732. 

A  passenger  who  starts  forward  in  the  car,  as  the 
train  stops  at  her  station,  to  not  guilty  of  contrib- 
utory negligence  in  going  towards  tbe  door  after 
tbe  train  starts  up  again  so  as  to  prevent  recovery 
for  an  injury  to  a  band  caught  in  the  car  door  by 
the  jerking  of  the  train  causing  the  door  to  swing 
shut.  Madden  v.  Missouri  Pac.  B.  Co.  50  Mo.  A  pp. 
686. 

Where  a  young  man  having  a  package  in  each 
arm  to  injured  in  leaving  a  train  as  it  to  moving 
slowly,  the  cars  not  stopping  long  enough  for  bim 
to  alight,  and  the  employ^  having  knowledge  of 
hto  alighting  and  tbe  brakeman  and  assistant  ticket 
agent  standing  on  the  steps  of  the  car  interfere 
with  hto  taking  hold  of  the  rail  as  he  alights,  the 
question  of  negligence  to  for  the  jury.  Cumber- 
land Valley  B.  Co.  v.  Maugans,  61  Md.  68. 

Where  a  woman  to  injured  while  atiempting  to 
alight  from  a  moving  train  at  her  station  and  there 
was  a  question  whether  or  not  she  knew  the  fact 
:  that  the  train  was  in  motion,  the  contributory  neg- 
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it  recognized  in  tlie  books.  Appellant's  claims 
in  this  regard  are  drawn  from  the  facts  of  cer- 
tain cases,  where  the  passenger  has  been  in- 
jured in  ali.^hting  from  a  train  at  the  sugges- 
tion of  th**  brake  man  or  conductor.  Such  was 
the  case  of  Filer  v.  New  York  Oent.  B.  Co,,  49 
N.  Y.  47,  10  Am.  Rep.  337;  but  that  case  and 
otliers,  which  as  to  the  factfi  are  found  in  com- 
pany, do  not  recognize  the  rule  of  negligence 
per  se  by  reason  of  alighting  from  or  boarding  a 
moving  train  and  do  not  base  their  respective 
decisions  upon  an  exception  to  such  rule  by 
reason  of  the  advice  or  suggestion  of  one  of 
the  employes  of  the  company.  A  passenger's 
act  in  jumping  from  a  moving  train  may  be 
grossly  negligent,  aod  thereby  release  the  car- 
rier from  all  liability,  notwithstanding  it  was 
done  at  the  suggestion  or  upon  the  assurance  of 
safety  by  the  employe.  The  employfi's  ad- 
vice at  the  moment  is  in  no  sense  conclusive 
upon  the  passengeras  to  his  negligence  or  non- 
negligence  in  jumpinc^  from  tne  train.  Like 
every  other  circumstance  surrounding  the 
transuction,  it  casts  some  light  upon  the  scene, 
and  thereby  aids  the  court,  according  to  the 
power  and  brilliancy  of  its  light  in  each  par- 
ticular case,  to  determine  what  a  careful,  pru- 


dent man  would  have  done,  placed  in  the  po- 
sition of  the  unfortunate jMissenger.  This  i» 
all  that  is  decided  in  the  Filer  Case,  and  in  no 
sense  does  the  doctrine  there  declared  form  aa 
exception  to  any  general  principle  found  in 
the  law  of  negligence.  The  earlier  cases  io 
many  Instances  recognize  the  principle  of  neg- 
ligence per  »e  in  alighting  from  a  moving  train^ 
but  modem  authority  to  a  great  extent  has 
supplanted  that  doctrine  with  broader  views* 
upon  the  question.  In  this  case  the  court 
carefully  and  fairly  stated  to  the  jurors  what 
in  law  would  constitute  •'nejsligence"  and 
"contributory  negligence"  upon  the  part  of  the 
respondent,  and  with  that  law  in  their  posses- 
sion remanded  them  to  the  jury  room  to  find 
the  facts,  and  apply  the  law  to  the  facts.  Un* 
der  the  conditions  surrounding  respondent  im- 
mediately prior  to  the  injury,  and  to  which  we 
have  already  adverted,  conceding  the  com- 
pany's claims  that  respondent  jumped  from  & 
moving  train,  still  we  think  the  case  without 
question  justified  the  instructions  of  which 
complaint  is  now  made.  No  trial  court  would 
be  authorized  to  grant  a  nonsuit  upon  the 
facts,  and  such  being  the  case  the  instruction 
was  properly  given.    Volume  2  of  the  Ameri- 


Ilgence  is  a  question  for  the  jury.  Brooks  v.  Boa- 
ton  &  M.  R.  Co.  185  Mass.  21. 

Where  a  passenGrer  waits  till  the  can  stop  at  his 
station  and  he  Is  sitting  near  the  door  and  immedi- 
ately steps  out  and  dowo,  and  others  after  him 
alight  safely,  and  he  claims  that  he  was  Injured  by 
the  conductor  holding  htm  by  the  coat«  and  the  evi- 
dence is  conflicting  as  to  whether  the  oars  have 
started  up,  the  ease  must  be  submitted  to  the  jury. 
Strand  V.  Chicago  &  W.  M.  R.  Co.  «4  Mich.  21«. 

Where  a  passenger  on  a  caboose  paid  the  con- 
ductor twenty-five  cents  fare  with  a  five-dollar blU 
and  boarded  the  train  again  as  it  moved  ofT  after 
he  had  reached  his  destination  In  order  to  obtain 
his  change  from  the  conductor,  and  jumped  off 
while  the  train  was  moving  nearly  five  miles  an 
hour,  at  the  instance  of  the  conductor,  the  ques- 
tion of  negligence  is  for  the  jurj*.  Pittsburg,  0.  is 
St.  L.  U.  Go.  V.  Krouse,  80  Ohio  St.  22S. 

Where  InsuiBclent  time  is  allowed  for  panengers 
to  alight  and  the  motion  of  the  train  is  so  slight 
as  to  be  almost  imperceptible,  and  a  nassenger 
jumps  off  and  is  injured,  tiie  question  of  contribu- 
tory negligence  is  for  the  jury;  but  if  he  is  dilatory 
and  the  company  gives  him  ample  time,  he  cannot 
recover.  Straus  v.  Kansas  City,  St.  J.  &  C.  B.  a.  Co. 
75M0.18S. 

If  a  passenger  is  injured  in  an  attempt  to  get  off 
a  train  that  does  not  stop  ordinarily  it  will  preclude 
a  recovery.  If  it  stops  long  enough  for  him  to 
alight  safely,  and  he  falls  to  get  off  until  it  starts 
and  the  conductor  does  not  know  he  is  alighting 
and  starts  the  train,  the  company  is  not  liable;  but 
if  it  only  stops  for  a  moment  or  the  motion  is  al- 
most imperceptible  the  question  of  contributory 
negligence  is  for  the  jury.  Clocworthy  v.  Hanni- 
bal &  St.  J.  R.  Go.  80  Mo.  2S0. 

The  question  of  contributory  negligence  was 
properly  left  to  the  jury  where  a  passenger  seventy 
years  old  attempted  to  alight,  but  the  passengers 
boarding  the  cars  prevented,  and  the  impetus  from 
the  passengers  behind  him  pushed  him  forward  and 
he  could  not  stop  and  was  injured  in  stepping  off, 
when  the  cars  which  only  stopped  about  thirty  sec- 
onds at  the  station  had  started.  Pennsylvania  B. 
Co.  V.  Peters,  116  Pa.  S09. 

Where  a  train  is  negligently  started  before  a 
woman  has  time  to  alight,  after  she  has  reached  the 
steps  of  the  car  with  a  number  of  packages,  it  is 
21  li.  R  A. 


proper  to  submit  to  the  jury  whether  she  jumped 
or  stepped  down  from  the  moWng  car,  and  she 
could  not  recover  unless  she  had  reason  to  appre- 
hend greater  danger  in  remaining  on  the  train,  or 
thesuddennesBof  the  danger  prevented  her  from 
exercising  proper  judgment.  lieggect  v.  Western 
N.  Y.  ft  P.  R.  Co.  148  Pa.  80. 

In  Texas  a  train  must  be  stopped  at  each  8tatioi» 
not  less  than  five  minutes  and  the  question  of 
negligence  la  property  for  the  jury  where  it  wb» 
claimed  the  passenger  had  not  sufficient  time  to 
alight,  and  that  while  in  motion  he  was  forced  from 
the  train  by  the  employee  and  injured.  Houston  ^ 
T.  C.  B.  Co.  V.  Oorbett,  48  Tex.  678. 

Where  a  train  is  not  stopped  sulBolent  time  to 
allow  passengers  to  aUght»  and  one  is  injured  in 
jumping  in  the  dark  as  the  oars  move  off  from  her 
station,  the  question  of  contributory  negligence  of 
the  passenger  and  the  negligence  of  the  railroaA 
company  flailing  to  have  proper  lights  at  the  sta- 
tion is  one  for  the  jory.    Eddy  v.  Still  (Tex.  App.> 

A  passenger  in  attempting  to  alight  from  a  train 
after  it  has  started  may  recover  if  he  does  not  in 
getting  off  incur  a  danger  obvious  to  a  reasonable 
man,  where  the  train  did  not  halt  at  the  station  n. 
reasonable  time  for  the  passengers  to  alight.  Cen- 
tral R.  ft  Bkg.  Co.  v.  MUes,  88  Ala.  260. 

If  the  train  stops  \oug  enough  for  the  passen- 
ger to  alight  and  he  jumps  off  after  it  Is  again  in 
motion  he  cannot  recover.  If  it  did  not  stop  ions 
enough,  and  if  he  was  not  guilty  of  such  negligenoo 
as  would  bar  a  right  to  recovery  he  may  recover. 
Contributory  negligence  on  his  part  is  to  be  con- 
sidered by  the  jury  and  be  set  off  against  the  negli- 
gence of  the  company.  Covington  v.  Western  4^ 
A.  B.  Co.  81  Ga.  278. 

A  verdict  in  favor  of  a  woman  who  was  fifty- 
eight  years  old,  who  alighted  at  her  station  as  the 
train  was  slowly  moving  not  having  stopped  loogr 
enough  for  her  to  alight  will  not  be  set  aside.  Lit- 
tle Rock  ft  Ft.  B.  B.  Co.  V.  Atkins,  40  Ark.  423.' 

Where  the  trained  stopped  about  ttiree  minutes 
at  a  station  which  was  insufficiently  lighted,  and  n. 
young  man  without  baggage  was  injured  by  the 
train^s  starting  as  he  was  in  the  act  of  stepping  off» 
the  court  refused  to  set  aside  a  verdict  for  him.  6t» 
Louis.  I.  M.  ft  B.  B.GO.  v.  White.  48  Ark.  480. 

Where  a  train  slows  up  at  a  station  and  the  pa»> 
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and  English  Encyclopedia  of  Law  (page 
762)  says:  "When  a  passenger,  on  having 
Ijeen  set  down  or  taken  up  at  the  station  to  or 
frooi  which  the  railroad  has  contracted  to  carry 
liim,  is  injured  in  the  attempt  to  board  or  leave 
^  moTing  train,  the  railway  is  liable  if  the  per- 
son injured  in  getting  on  or  off  the  train  did 
aot  incur  a  danger  obyionsly  apparent  to  the 
mind  of  a  reasonable  man."  In  the  Filer  Case, 
the  court  supports  the  foregoing  doctrine  as 
follows:  "That  there  was  more  hazard  in 
Jeaving  a  car  while  in  motion,  although  mov- 
ing ever  so  slowly,  than  when  it  is  at  rest,  is 
«elf-evident;  but  whether  it  is  imprudent  and 
<Aro1ess  to  make  the  attempt  depends  upon 
circumstances;  and  where  a  party,  by  the 
w^rongful  act  of  another,  has  been  placed  in 
circumstances  calling  for  an  election  be- 
tween leaving  the  cars  or  submitting  to  an  in- 
convenience and  a  further  wrong,  it  is  a  prop- 
er question  for  a  jury  whether  it  was  a  prudent 
«nd  ordinarily  careful  act,  or  whether  it  was  a 
rash  and  reckless  exposure  of  the  person  to 
peril  and  hazard."  In  the  well-considered  case 
of  Johruon  v.  We^chenter  <&  R  R  Go.,  10  Pa. 
^V>7,  the  trial  court  indorsed  the  principle  of 
negligence  per  $e,  and  the  supreme  court  said: 
**^Io8tead,  therefore,  of  the  rule  laid  down  by 


the  learned  judge,  he  should  have  left  it  to  the 
jury  to  say,  under  all  the  circumstances  in  evi- 
dence, whether  the  danger  of  boarding  the 
train  when  in  motion  was  so  apparent  as  to 
have  made  it  the  duty  of  the  plaintiff  to  desist 
from  the  attempt."  To  the  same  effect  is 
LauimUe  A  N.  H,  Co,  v.  Crunk,  119  Ind.642. 
where  the  party  jumped  from  a  train  moving 
at  the  rate  of  ik  miles  per  hour,  and  that  was 
held  not  to  be  negligence  per  se.  See  also 
Central  R.  A  Bkg.  Co,  t.  MiUi,  88  Ala.  256; 
NiehoU  V.  Dubuque  A  D,  R.  Co.  68  Iowa,  782; 
Penneylvania  Co.  y.  Marion,  123  Ind.  422,  7 
L.  R.  A..  687.  Among  other  cases  relied  upon 
to  support  appellant's  position  is  Jetoell  v.  uhi- 
cago,  St.  P.  d  M.  R.  Co.,  64  Wis.  610,  41  Am. 
Rep.  68.  That  case  is  opposed  to  the  views 
we  have  expressed  and  to  the  authorities  we 
have  cited.  It  does  not  state  the  better  doc- 
trine, and  many  of  the  decisions  from  other 
courts  upon  which  it  relies  for  support  are  not 
in  line  with  it  upon  the  facts.  We  notice  no 
other  matters  in  the  record  demanding  our  at- 
tention. For  the  foregoing  reasons  let  the 
judgment  and  order  be  affirmed. 

We  concur:  Harrison*  t/.,  Paterson,  J, 


meaner  attempts  to  alight  before  the  speed  Is  In- 
creased, and  time  Is  not  given  pessenffen  to  allirht, 
ttie  passenger  has  a  right  to  ooostrue  the  moment- 
aiy  bait  at  the  station  as  an  invitation  to  alight, 
tmt  if  tbe  speed  is  great  he  cannot  recover  damages 
for  the  injury.  Illinois  Gent.  R.  Ck>.  v.  Chambers, 
71  HL  619:  niinois  Cent.  B.  Co.  v.  Able.  60  HI.  181. 

Where  a  train  is  passing  the  station  without 
stopping,  a  passenger  is  not  Justified  in  attempting 
to  get  off  by  leapingfrom  it.  Bat  If  tbe  train  should 
^  stopped,  and  when  the  passenger  Is  in  tbe  aot 
«f  getting  off,  and  without  allowing  a  reasonable 
time  for  that  purpose,  should  be  suddenly  started 
«galn,  tbe  company  Is  Uable  for  tbe  injury  caused 
thereby.  Jefferson vllle  Bl  Go.  ▼.  Hendricks,  26  Ind. 

Where  a  train  did  not  stop  at  tbe  station  a  minute 
«nd  a  lady  with  a  child  tried  to  get  off  but  was  im- 
peded by  the  Incoming  passengen  and,  her  child 
having  alighted,  she  Jumped  off  without  delay,  al- 
though the  train  was  in  motion,  she  was  allowed  to 
tecover  for  injuries  received.  Loyd  y.  Hannibal 
A8t  J.  R.Oo.68Mo.60e. 

Where  a  woman  proceeded  to  walk  out  when  the 
train  stopped,  and  before  she  reached  the  door;tbe 
train  began  slowly  to  move,  but  she  continued  ber 
way  believing  that  it  would  come  to  a  f  uU  stop,  and 
while  she  was  on  the  step  a  Jerk  of  the  train  threw 
tier  down,  a  finding  In  her  favor  wlUinot  be  dia- 
turbed  on  confllcting.evldenoe  as  to  contributory 
negligence.  Jaokaon  v.  8t  Louis,  L  M.  &  8.  B.  Co. 
»Mo.App.4B&. 

If  a  passenger  only  learned  the  name  of  the  sta- 
tion from  a  fellow  passenger  without  notification 
from  the  employes,  and  the  train  did  not  stop  long 
«nough  for  ber  to  get  off  before  the  train  was 
ellgfatlyin  motion.  It  wonld  not  necessarily  defeat 
ber  action  for  injuries  received  from  an  approach- 
ing train,  although  being  a  stranger  she  got  off  the 
wrong  aide  of  the  oar.  DIekens  v.  New  York  Cent. 
B.  Go.  1  Abb.  App.  Deo.  6M. 

When  a  passenger  attempts  to  alight  as  soon  as 
tbe  cars  stop  at  his  station  and  the  train  is  started 
•8  he  Is  alighting,  he  can  recover  for  injuries  re- 
ceived. McDonald  v.  Long  Island  B,  Co.  116  N.  Y. 
5I0L 
31L.RA. 


A  railroad  company  is  not  liable  for  Injuries  re- 
ceived where  a  mother,  children,  and  nurse  Jump 
from  a  moving  train,  even  if  it  did  not  stop  long 
enough  at  the  station  for  them  to  alight.  Foumet 
V.  Morgan*8  L.  &  T.  B.  ft  8.  B.  Co.  48  La.  Ann.  1208. 

But  a  feeble  woman  with  three  young  children 
in  charge,  who  is  informed  by  tbe  conductor  that 
she  is  arrived  at  her  destination,  and  tbe  cars  are 
stopped,  but  while  she  is  getting  her  children  off, 
the  train  Is  started,  and  she  springs  for  the  plat- 
form on  which  one  of  her  children  has  fallen  pros- 
trate, is  not  guilty  of  contributory  negligence. 
Pennsylvania  B.  Co.  v.  Ellgore,  82  Pa.  282. 

Where  an  employ^  is  invited  on  board  a  train  to 
receive  his  wages  and  has  not  had  opportunity  to 
alight  at  bis  stopping  place,  and  Is  injured  by  the 
moving  of  the  tram  as  he  attempts  to  alight,  ha 
may  recover  unless  speed  or  some  drcumstanoe 
shows  that  It  was  clearly  dangerous.  Louisville  ft 
N.  B.  Co.  V.  Stacker,  86  Tenn.  848. 

But  where  a  child  ten  years  old  was  taken  by  her 
father  from  a  train  in  motion  after  it  passed  the 
platform  of  the  station  and  In  stepping  from  the 
car  was  injured,  the  plaintiff  Is  chargeable  with 
contributory  negligence,  although  they  arose  from 
their  seats  when  the  cars  stopped,  but  the  train 
started  up  before  they  had  passed  out  of  tbe  car 
Morrison  v.  Bne  B.  Go.  66N.  Y.  802. 

Tbe  ralhroad  company  is  not  liable  if  a  feeble 
woman  is  Injured  in  ali^^tlng  from  a  movi  ng  train, 
without  any  solicitation  or  knowledge  of  the  em- 
ploy^ even  if  it  did  not  stop  a  reasonable  time  for 
her  to  get  off  the  cars.  The  injury  is  due  to  her 
own  negligence.  Louisville  ft  N.  B.  Go.  v.  Lee 
(Ala.)  Dec.  13, 1802. 

The  failure  to  stop  at  a  passenger^s  destination 
long  enough  toallow  her  to  aligbt  will  not  authorize 
a  recovery  for  injuries  received  in  attempting  to 
get  off  while  the  car  Is  In  motion.  In  this  case  the 
passenger  requested  some  one  to  help  her  off  and  it 
was  a  question  whether  the  descent  of  the  passenger 
was  negligence  or  the  aid  furnished  by  an  unskillful 
person,  and  she  had  read  the  rules  forbidding  pas- 
sengers to  get  off  while  the  cars  were  in  motion* 
BurroWsv.Brle  B.  Co. 68  X.  Y. 6601  LT. 
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Susie  E.  ELMORE,  Appt.^ 

Frank  A.  JOHNSON  and  Wife. 
a48IU.S18.) 

1.  A  eontraet  between  attorney  and 
elient  dnrinfr  the  pendeney  of » llti^^ 
tion  aa  to  the  Utle  of  property  to  give  a  part  of 
the  property  Involved  therein  aa  oompeosation 
for  the  aUomey*B  serviceB  in  the  litigation  la 
voidable  at  the  election  of  the  client  irrespective 
of  thefafmese  or  unfalmesB  of  the  contract  pro- 
vided such  election  is  exercised  within  a  reason- 
able time. 

8*  A  rait  to  set  aside  a  deed  s^ven  to  an 
attorney  ae  eompensation  for  leg^ 
eerrioefl  hi  execution  of  a  contract  which  was 
voidable  because  of  the  relation  of  the  parties  is 
barred  by  laches  when  not  brought  until  nearly 
seven  years  after  the  conveyance  where  the  cem- 
plainant  knew  at  the  time  of  the  conveyance  that 
the  value  of  his  services  was  much  less  than  that 
of  the  property  conveyed  and  in  the  meantime 
has  recognised  and  dealt  with  him  as  the  owner 
thereof  during  which  delay  the  propertiy  has  in. 
creased  many  times  in  valua. 

(October  81, 3808.) 

APPEAL  hj  oomplainaDt  from  a  decree  of 
the  Superior  Court  for  Cook  County  in 
favor  of  defendants  in  a  suit  brought  to  set 
aside  a  deed  which  bad  been  made  by  com- 
plainant to  defendants  in  consideration  for  le- 
5al  services  rendered  by  defendant  Frank  A. 
ohnson.    AfflrmecU 

Statement  by  Magprader»  J.: 

This  is  a  bill  filed  in  the  superior  court  of 
Cook  county  on  December  11,  1890,  by  the 
appellant  against  the  appellee  and  his  wife 
for  the  purpose  of  setting  aside  a  deed  made 
by  the  appellant  to  the  appellee  on  January 
17,  1884,  conveying  to  him  the  W.  i  of  lots 
6,  9,  20,  and  28,  in  the  subdivision  of  S.  i 
of  8.  W.  i  of  N.  W.  i  of  section  22,  town- 
ship 89  N.,  ran^e  13  E.,  etc.,  in  Cook 
county  ;  said  west  half  consisting  of  16  of  the 
82  sublets  into  which  said  lots  6,  9,  20,  and 
28  were  subdivided.  Also  for  tlie  purpose 
of  requiring  Annie  C.  Johnson,  the  wi^  of 
appellee,  to  convey  to  appellant  the  title 
held  by  her  to  said  west  half ;  and  also  for 
the  purpose  of  taking  an  account  of  moneys 
paid  out  by  appellee  for  appellant,  and  of 
moneys  received  by  him  for  her,  and  of  serv- 
ices by  her  to  him  and  by  him  to  her,  and 
of  losses  alleged  to  have  been  caused  by  want 
of  diligence  and  skill  and  by  alleged  mis- 
conduct, etc.  The  defendant  answered  the 
bill.  Replications  were  filed  to  the  answers. 
Proofs  were  taken,  and,  the  cause  coming  on 
to  be  heard  in  May,  1891,  the  bill  was  dis- 
missed for  want  of  equity,  etc.    The  present 


Nozi.— The  validity  of  a  contract  between  at- 
torney and  dient  is  well  discussed  and  illustrated 
In  the  above  case  in  which  the  authorities  are  quite 
fully  presented. 

Sob,  on  the  same  tabjeot,  James  v.  Steere  (R.  I.)  2 
L.B.A.18i. 
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appeal  la  prosecuted  from  such  decrea  of  dia* 
niisfial. 

The  deed  was  executed  by  appellant  to  ap- 
pellee in  payment  for  his  services  to  her  ae 
her  solicitor  and  attorney  in  the  matter  here- 
inafter mentioned.  The  bill  charges  that 
the  defendant  Johnson  was  negligent  and 
unskillful  in  the  conduct  of  tiie  complain- 
ant's business ;  that  his  services  were  worth 
less  than  the  value  of  the  16  sublets  conveyed 
to  him ;  that  the  complainant  was  without 
means,  and  when  defendant  began  to  insist 
upon  pay  for  his  services  she  agreed  to  pay 
him  $400  if  he  would  obtain  title  for  her  to 
the  4  lota  or  82  sublets ;  that,  after  a  decision 
had  been  rendered  in  her  favor,  and  before 
the  execution  of  the  master's  deed  to  her,  the 
defendant  induced  her,  by  fraudulent  repre- 
sentations and  false  promises,  to  convej"  to 
him  the  west  half  of  said  lota ;  that  she  sup- 
posed the  deed  made  by  her  to  be  a  deed  of 
an  undivided  one- half  part  of  the  lota  when 
she  signed  it ;  that  between  the  summer  of 
1888  and  November,  1888,  she  did  oertaii^ 
typewriting  work  for  the  defendant  in  his  of - 
nee,  for  which  he  had  not  paid  her ;  that  aia 
execution  issued  in  the  attachment  suit  here- 
inafter mentioned  was  returned  no  part  satis- 
fied ;  that  the  executions  issued  upon  the  de- 
cree for  alimony  hereinafter  mentioned  could 
have  been  collected  or  secured ;  that  a  mort- 
gage suit  against  the  property  was  allowed 
to  go  by  default ;  that  the  lots  had  been  sold 
for  taxes:  that  complainant  did  not  know 
any  of  the  facts  In  regard  to  said  executions, 
or  the  abandonment  of  the  mortgage  suit,  or 
the  value  of  defendant's  services  in  the 
chancery  case  until  the  day  before  filing  her 
bill ;  that  she  first  retained  the  defendant  to 
collect  her  alimony,  and  obtain  title  to  the 
lots  **  for  a  reasonable  fee  and  reward ;"  that 
she  did  not  learn  of  the  tax  sales  until  "  some- 
what over  a  year**  before  filing  her  bill ;  that 
she  first  discovered  the  facts  as  to  defendant '» 
negligence  and  misconduct,  etc.,  within  a 
few  days  before  filine  the  bill. 

The  answer  of  the  defendant  denies  all  th» 
alle;;ations  of  the  bill  as  to  fraud,  neglect, 
or  misconduct,  and  as  to  the  agreement  to 
take  $400  for  services,  and  sets  lorth  a  his- 
tory of  his  professional  relations  with  the 
complainant,  and  gives  his  explanation  of 
the  various  matters  referred  to  in  the  bill» 
and  charges  laches,  etc. 

On  September  24,  1879,  the  complainant^ 
who  was  then  about  tJiirty- three  years  old, 
and  had  been  divorced  from  a  former  husband 
named  Elmore,  delivered  to  one  Collins 
Pratt,  an  attorney  in  Chicago,  government 
bonds,  owned  by  ner,  to  the  amount  of  $600, 
to  be  by  him  converted  into  money,  and 
loaned  out  upon  real-estate  security.  Pratt 
used  this  money  to  purchase  said  lots  6,  0, 
20,  and  28,  and  obtained  a  deed  of  the  same 
to  himself  on  September  24,  1879.  He  then 
executed  his  own  note,  dated  October  4,  1879,. 
for  $600,  payable  in  two  years,  to  the  order 
of  complainant,  with  interest  at  8  per  cent, 
and  also  a  trust  deed  to  secure  the  same, 
upon  said  lots,  to  one  Paul  Mackenhaupt,  aa 


1892. 


Elmobb  t.  Johnbom. 
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trustee,  and  delivered  said  note  and  trust 
deed  to  the  complainant.  On  March  8,  1880, 
Pratt,  who  was  at  that  time  engaged  to  be 
married  to  the  complainant,  obtained  the 
note  and  tmst  deed  from  her  upon  some  rep- 
resentation that  it  would  be  necessary  to 
change  the  securities  in  view  of  their  ap- 
proaching marriage,  and  applied  to  Macken- 
haupt  for  a  release  of  the  trust  deed,  which 
was  executed  and  delivered  to  Pratt  on  said 
8th  day  of  March.  1880.  On  March  24,  1880, 
the  complainant  and  Pratt  were  married,  and 
lived  together  until  about  May  1,  1880,  when 
he  abandoned  her.  During  said  marriage, 
and  on  April  18,  1880,  Pratt  borrowed  $600 
of  one  Elmers,  and  executed  his  note  of  that 
date  for  that  amount,  payable  in  two  years, 
to  the  order  of  Eimers,  and  to  secure  said 
note  he  and  appellant  conveyed  said  lots  6, 
9,  20,  and  23  to  Charles  Thornton,  trustee, 
by  trust  deed  of  same  date.  On  the  same 
day,  April  13«  1880.  there  was  filed  for  record 
a  warranty  deed,  executed  by  Pratt,  and  pur- 
porting to  have  been  also  executed  by  com- 
plainant as  his  wife,  conveying  said  lots  6, 
9,  20,  and  28  to  one  Addie  Pratt,  a  reputed 
sister  of  Collins  Pratt,  in  whose  name  sub- 
division was  made  of  the  4  lots  into  the  82 
sublots  above  referred  to.  On  April  80, 
1880,  the  defendant  executed  his  unsecured 
note  to  the  complainant  for  $600,  payable 
two  years  after  date,  with  8  per  cent  in- 
terest. This  latter  note  complainant  claims 
to  have  known  nothing  about  until  long 
afterwards,  when  she  was  trying  to  collect 
the  $600  from  Pratt,  and  he  stated  that  he 
had  given  his  note  therefor.  She  says  that 
she  then  examined  her  trunk  and  papers,  and 
found  the  note  for  the  first  time.  On  No- 
vember 1,  1881,  complainant  obtained  a  de- 
cree of  divorce  from  Collins  Pratt  upon  the 
ground  of  adultery,  which  decree  required 
him  to  pay  her  $40  every  month  as  alimony, 
and  changed  her  name  to  Susie  K.  Elmore. 
Mr.  John  W.  Waughop  was  her  solicitor  in 
the  divorce  suit.  Boon  after  the  separation 
between  complainant  and  Pratt,  she  em- 
ployed Mr.  Leonard  Swett  to  collect  the 
$600  from  Pratt,  and  Mr.  Swett  succeeded  in 
obtaining  $250  of  that  amount  for  her. 
About  the  time  of  the  decree  of  divorce,  or 
soon  thereafter,  Mr.  Waughop  had  made  an 
agreement  for  her  with  Pratt,  by  the  terms 
of  which  Pratt  was  to  pay  $500  m  full  dis- 
charge of  alimony  and  of  the  balance  due 
upon  the  claim  for  $600,  said  sum  of  $500  to 
be  paid  at  the  rate  of  $5  per  week.  She 
was  paid  $5  per  week  up  to  and  until  Feb- 
ruary 18,  1882.  It  would  appear  that  Mr. 
Swett  received  $50  for  his  services,  and  Mr. 
Waughop  nothing.  By  deed  dated  January 
7,  1879,  one  Arnold  and  his  wife  sold  and 
conveyed  to  Collins  Pratt  and  Edgar.  M. 
Wilson  lots  2,  18,  16,  and  27  in  said  sub- 
division for  an  expressed  consideration  of 
$600 ;  and  to  secure  their  note  for  $500,  pay- 
able in  three  years,  to  order  of  William 
Fitzgerald,  with  10  per  cent  interest,  Pratt 
and  Wilson  executed  a  trust  deed,  dated  Jan- 
uaiT  21,  1879,  conveying  said  last-named  lots 
to  O.  T.  Hartigan,  trustee. 

Such  being  the  condition  of  affairs,  the 
complainant,  about  the  middle  of  February, 
81L.aA. 


1882,  applied  to  the  defendant  Johnson  to 
act  as  her  attorney  and  solicitor  in  recover- 
ing what  might  be  due  to  her  in  monev  or 
property  from  her  former  husband,  Collins 
Pratt.  Accordingly,  on  February  28,  1882, 
the  defendant  filed  a  bill  for  the  complainant^ 
as  her  solicitor,  in  the  circuit  court  of  Cook 
county,  against  the  said  Collins  Pratt,  Addie 
Pratt,  Eimers,  and  Thornton.  This  bill  was 
sworn  to  bv  Mrs.  Elmore.  It  sets  up  the 
facts  hereinbefure  stated.  It  charges  that  the 
note  of  April  30th  was  never  delivered  to  her 
or  accepted  by  her ;  that  Pratt  obtained  the 
$600  to  use  for  himself,  and  deceived  her  in 
respect  thereto,  and  attempted  to  defraud  her 
out  of  the  money ;  that  either  her  signature 
to  the  deed  to  Addie  Pratt  was  forged,  or 
obtained  from  her  by  fraud  and  misrepresen- 
tation, and  without  consideration ;  that  lots 
2,  18,  16,  and  27  are  of  the  value  of  $1,000, 
and  are  the  only  property  owned  by  Pratt ; 
that  said  $600  was  not  loaned  to  Pratt,  but 
intrusted  to  him  for  conversion  into  real- 
estate  securities  drawing  8  per  cent;  that 
the  note  and  Mackenhaupt  trust  deed  were 
obtained  from  her  in  order  to  cheat  and  de- 
fraud her,  and  get  a  release  of  the  trust  deed ; 
that  the  Eimers  note  and  Thornton  trust  deed 
were  without  consideration,  or  accepted  with 
notice  of  her  rights,  and  with  the  Intent  to 
cheat  and  defraud  her.  The  bill  offers  to 
return  and  cancel  the  note  of  April  30th.  It 
contains  the  following  averment:  "Your 
oratrix  believes,  and  on  belief  avers  the  fact 
to  be,  that  said  defendant  purchased  said  real 
estate  (lots  6,  9,  20,  and  23)  with  the  money 
so  intrusted  to  him  as  aforesaid,  to  be  in- 
vested by  him  in  good  real -estate  securities.* 
The  bill  prays  that  the  release  deed  made  by 
Mackenhaupt  may  be  set  aside  and  canceled, 
and  that  the  trust  deed  to  him  may  be  de- 
clared to  be  in  full  force,  and  a  valid  lien 
upon  said  lots  for  the  balance  of  the  $600  due 
from  said  Collins;  and  for  such  other  relief 
as  the  nature  of  the  case  may  require  and 
may  seem  meet.  On  March  18,  1882,  the  bill 
was  amended  by  averring  that  Pratt  was  then 
the  owner  of  said  lots  6,  9,  20,  and  28,  and 
held  an  unrecorded  deed,  dated  February  9, 
1882,  from  Addie  Pratt  to  himself.  On 
March  10,  1883,  the  prayer  of  the  bill  was 
amended  as  follows :  "  Or  that  Pratt  may  be 
declared  to  hold  the  title  ...  in  trust, 
.  .  .  and  may  be  required  to  convey  the 
same  to  your  oratrix,  and  that  the  said  deed 
.  .  .  to  said  Addie  Pratt  may  be  declared 
null  and  void,  and  may  be  set  aside,"  etc. 
At  the  April  term,  1882,  Collins  Pratt  an- 
swered the  bill,  alleging  that  complainant 
loaned  her  money  upon  nis  note  secured  bj 
the  trust  deed  to  Mackenhaupt,  after  investi- 
gation and  advising  with  others;  the  said  trust 
deed  was  released  in  order  to  borrow  $500  to 
buy  household  furniture  in  view  of  the  ap- 
proaching marriage;  that  complainant  has 
some  of  the  eoods  bought  with  the  money 
borrowed  of  '^feSimers ;  &at  she  accepted  the 
note  of  April  30th ;  that  he  hss  paid  $290, 
instead  of  $250;  that  she  fully  understood 
the  contents  of  the  deed  to  Addie  Pratt.  The 
answer  admits  the  purchase  of  lots  6,  9,  20, 
and  28,  and  the  ownership  of  an  undivided 
half  of  lots  2,  18,  16,  and  27,  and  denies  all 
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charges  of  deception  and  fraud  or  forgery  or 
misrepresentation,  and  also  denies  that  he 
now  owns  lots  6,  9,  20,  and  28,  or  holds  an 
unrecorded  deed  of  the  same  from  Addie 
Pratt.  Addie  Pratt  also  flled  an  answer  to 
the  bill,  denying  that  the  deed  to  her  was 
without  consideration,  or  obtained  by  fraud, 
or  that  complainant's  signature  thereto  was 
foreed,  or  that  defendant  had  made  a  deed  to 
Collins  Pratt ;  and  averring  that  said  deed  to 
defendant  was  executed  for  a  good  consider- 
ation, and  was  understood  by  complainant 
when  she  signed  it.  April  18,  1882,  replica- 
tions were  lied  to  the  answers.  March  17, 
1888,  the  bill  was  dismissed  as  to  Elmers 
and  Thornton,  and  the  cause  placed  upon  the 
trial  calendar.  The  hearing  took  place  on 
November  23  and  27,  1888,  the  defendants 
beinff  represented  by  counsel.  The  decision 
was  in  favor  of  the  complainant,  and  a  de- 
cree in  accordance  with  the  decision  was  en- 
tered on  December  8,  1888.  The  decree  found 
that  Pratt  purchased  lots  A,  9,  20,  and  23, 
with  complainant's  money ;  that  the  note  to 
Elmers  and  trust  deed  to  Thornton  were 
valid,  but  that  the  $600  borrowed  of  Elmers 
was  used  by  Pratt,  and  exceeded  the  amount 
which  had  been  paid  by  him  to  complainant ; 
that  a  resulting  trust  had  therefore  arisen  in 
favor  of  complainant,  and  she  was  entitled 
to  have  the  title  acquired  by  Pratt  in  said 
lots  conveyed  to  her ;  that  the  deed  to  Addie 
Pratt  had  been  procured  bv  fraud ;  that  the 
lots  had  been  sold  under  decree  in  favor  of 
Elmers ;  that  the  unsecured  note  of  April  80th 
had  been  surrendered  on  the  hearine;  the 
decree  set  aside  the  deed  made  by  Collins 
Pratt  to  Addie  Pratt,  and  ordered  said  Col- 
lins to  execute  a  deed  of  the  lots  to  com- 
plainant, subject  to  the  right  of  the  purchasee 
under  the  foreclosure  decree  of  Elmers,  with- 
in 80  days,  and  upon  his  failing  to  do  so 
that  the  master  executed  said  deed.  On 
January  16,  1884,  the  master  executed  to  the 
complainant  a  deed  of  lots  6.  9,  20,  and  28, 
and  on  the  next  day,  January  17,  1884,  com- 
plainant executed  and  delivered  to  the  de- 
fendant the  deed  of  the  west  half  of  said  lots 
above  referred  to.  The  deed  from  the  master 
to  her  was  not  recorded  until  January  17, 
1884.  Some  time  in  June,  1882,  Elmers  filed 
a  bill  to  foreclose  the  trust  deed  securing  his 
note  upon  lots  6,  9,  20,  and  28.  Appellee 
entered  the  appearance  of  appellant  in  said 
foreclosure  suit,  but  a  decree  of  sale  was  en- 
tered therein,  and  said  lots  were  sold  under 
said  decree  on  September  8,  1883,  to  Elmers, 
for  $676.28.  The  certificate  of  sale  was 
purchased  by  appellee  and  appellant  from 
Elmers  on  August  28,  1884,  for  $781 ;  one 
half— $865. 60-%aving  been  paid  by  appel- 
lee, and  the  other  $865. 50  by  appellant.  The 
certificate  was  assigned  to  Airs.  Johnson. 
As  soon  as  the  time  for  redemption  expired, 
which  was  on  December  8,  1884,  the  master 
took  up  the  certificate,  and  made  a  deed 
conveying  the  whole  of  the  four  lots  to  Mrs. 
Johnson.  Thereupon,  on  December  8,  1884, 
Mrs.  Johnson  and  appellee,  her  husband, 
united  in  a  deed  conveying;  all  their  interest 
in  the  east  half  of  the  lots  to  the  appellant. 
In  addition  to  the  chanoery  suit,  appellee 
took  other  proceedings.  On  March  1,  1882, 
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he  began  an  attachment  suit  to  recover  $888.- 
38  sworn  by  the  complainant  to  be  the  balance 
of  the  $600  then  due  to  her,  charging  that 
the  debt  had  been  fraudulently  contracted. 
The  attachment  writ  was  levied  upon  lots  6, 
9,  20  and  23,  and  also  upon  lots  2,  18,  16, 
and  27.  Judgment  was  rendered  therein  on 
April  5,  1882,  and  general  and  special  ex- 
ecution issued  on  November  15,  1882.  No 
levy,  however,  was  made  under  the  execu- 
tion, but  it  was  returned  unsatisfied.  Pro- 
ceedings were  also  commenced  to  enforce  the 
decree  for  alimony,  and  to  set  aside  the 
agreement  to  settle  for  $500,  payable  at  the 
rate  of  $5  per  week.  On  March  6,  1882,  ap- 
pellee filed  in  the  divorce  suit  an  affidavit 
sworn  to  by  complainant  on  March  2,  1882, 
setting  up  the  decree  for  alimony  the  receipt 
of  $5  per  week  up  to  February  18,  1882,  the 
delivery  to  Pratt  of  the  $600,  the  release  of 
the  trust  deed,  etc.,  and  alleging  that  there 
was  due  to  her  $388.88;  that  the  settlement 
for  $500  had  been  made  upon  representations 
as  to  Pratt's  poverty,  and  had  never  been 
fully  approved  of  by  her ;  that  she  had  given 
notice  of  her  intention  not  to  accept  the  $500 ; 
that  Pratt  had  purchased  lots  6,  9,  20,  and 
23,  on  September  29,  1879,  for  $600,  ''and 
affiant  is  informed  that  they  are  now  worth 
about  $8,000,  and  are  incumbered  to  the  ex- 
tent of  $540  only ;"  that  Pratt  owns  lots  2, 
18,  16,  and  27,  incumbered  for  $600;  that 
he  refuses  to  pay  $75  due  to  her  for  alimony. 
A  rule  was  entered  by  the  court  after  a  con- 
test and  after  reading  other  affidavits,  re- 
quiring Pratt  to  pay  the  $75  within  a  certain 
time.  Upon  his  failure  to  do  so,  an  attach- 
ment was  issued,  and  he  was  arrested  for 
contempt  of  court,  and  entered  into  a  recog- 
nizance to  appear  in  May,  1882,  to  answer 
the  charj^e  of  contempt.  He  did  not  appear, 
however,  but  fled  from  the  state,  and  went  to 
Dakota,  where  he  has  remained  ever  since. 
During  the  period  from  April  8.  1882,  to 
August  21,  1883,  appellee  caused  six  execu- 
tions to  be  issued  upon  the  decree  for  alimony 
for  the  amounts  thereof  accruing  from  time  to 
time  but  realized  nothing.  On  May  6,  1882, 
Hartigan  sold  lots  2,  18,  16.  and  27  under 
the  trust  deed  to  him  for  default  in  the  pay- 
ment of  the  principal  of  the  note  secured 
thereby,  and  interest  thereon,  and  executed  a 
trustee's  deed  to  the  purchasers,  Edgar  M. 
Wilson  and  Edward  B.  Holmes.  All  the 
lots  were  80  sold  for  $682.48. 

Mr,  Alex.  S.  Br»dley,  for  appellant: 

If  after  the  commencing  of  a  suit  without  a 
special  contract  for  fees,  an  attorney  contracts 
with  his  client  or  gets  her  deed  for  one  half  of 
the  property  in  litigation,  it  must  be  held,  in 
equity,  as  a  mere  security  for  his  reasonable 
fees,  upon  general  considerations  of  policy. 

Wleeks,  Attorneys  at  Law,  §  864;  LeeaU  ▼. 
SaUee,  8  Port.  (Ala.)  115,  29  Am.  Dec.  249; 
Fta^wn  V.  Beman.  28  Beav.  598. 

A  transfer  of  a  part  of  the  propertv  actually 
in  litigation,  or  a  contract  to  transfer  a  part 
(made  while  the  connection  exists)  is  doubly 
void,  and  if  the  client  applies,  will  be  canceled 
on  equitable  terms. 

Berrien  v.  MeLane,  1  Hoffm.  Ch.  424,  6  L. 
ed.  1195;  Newman  ▼.  Payne,  3  Yes.  Jr.  199; 
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WoedY.  l>ntne»,  18  Yet.  Jr.  119;  Liwii  ▼.  /• 
A.  4  Edw.  Cb.  5»9,  6  L.  ed.  969;  Starr  y.  Van- 
derheyden^  9  Johos.  253. 

If  Ibis  court  does  not  bold  tbe  above  doctriDe 
to  be  the  law  in  tbis  stats,  tbe  question,  arises 
wbetber  the  attorney  in  the  case  at  bar,  has 
shown  "fairness,  adequacy,  and  equity,"  as 
the  court  says,  in  Jennings y.  McConnd,  17  Dl. 
148,  the  onut  is  upon  bim  to  do. 

The  attorney  "must  show  to  demonstration, 
for  that  must  not  be  left  in  doubt,  that  no  in- 
dustry he  was  found  to  exert  would  have  got 
a  better  bargain,  that  be  has  given  her  all  that 
reasonable  advice  against  nlmself  tbat  he 
would  have  given  her  against  a  third  person." 

Gibson  v.  Jeyes,  6  Ves.  Jr.  367;  Perrv,  Tr. 
8d  ed.  ^$  202,  203;  Story.  Eq.  Jur.  %  810; 
Dunn  ▼.  Record,  68  Me.  17:  Weeks,  Attorneys 
at  Law,  g  27a 

It  is  the  duty  of  an  attorney  to  "disclose  tbe 
entire  stale  of  the  business  which  existed  be- 
tween them"  before  be  makes  a  settlement. 

BtaUyY.  Dodge,  50  Dl.  43;  Qruby  v.  Smith, 
18  111.  App.  48;  Hopkinson  ▼.  Jonsi,  28  111. 
App.  409;  Trotter  v.  SmiihJ5%  111.  240;  Zeig- 
Itr  V.  Hughes,  55  IlL  288;  Van  Arman  v.  ^^ 
infft4m,  88  111.  448:  Smith  v.  SmiUt,  69  111.  808; 
Fraata  ▼.  Oarrieon,  88  HI.  60;  Alexander  v. 
Chieord,  85  III.  823. 

The  confidential  relation,  and  its  influence 
over  appellant,  continued  until  shortly  before 
the  bringing  of  tbis  suit,  and  appellant  made 
DO  undue  delay  in  filing  her  bill. 

Weeks,  Attorneys  at  Law.  ^§  255,  278; 
Smyth  ▼.  Barvie,  81  HI.  62,  B8  Am.  Dec.  202; 
Vigue  v.  (/Bannon,  118  111.  889;  Qibbone  v. 
Boag,  95  111.  45;  Breitv.  Teaton,  101  III.  242; 
Jenee  v.  Uoyd,  117  111.  599. 

Mr.  James  E.  Mmiroet  for  appellee: 

It  is  not  the  law  that  an  attorney  cannot  pur- 
chase from  his  client  the  subjectr matter  of  the 
litigation  pending. 

MonrUonY.  Smith,  180  111.  804. 

All  that  the  rule  in  question  requires,  is  th&t 
it  appears  the  attorney  took  no  advantage  of 
bis  client,  and  ao^uired  no  more  than  a  fair 
and  just  professional  remuneration  for  bis 
services. 

Teamane  v.  Jamee,  27  Kan.  207. 

Where  tbe  attorney's  services  are  purely 
professional,  and  do  not  bring  him  Id  to  ac- 
quaintance with  the  value  of  the  subject  matter 
of  the  litigation,  then,  as  to  tbe  mere  question 
of  tbe  value  of  the  subject  of  tbe  litigation,  the 
parties  stand  at  arm's  length,  and  upon  an 
equality. 

Bogere  v.  Marshall,  8  McCrary,  89. 

The  bill  is  harred  by  laches. 

Smith  ▼.  Clay,  Ambl.  645;  Cox  v.  Montgom- 
ery^ 86  ni.  896;  ffaU  v.  FuUerton,  69  111.  448; 
BurrY,  Borden,  61  111.  890;  Hoyl  v.  Pawtucket 
Sav,  Inst.  110  Dl.  890. 

Mjk|pracler»  J.,  delivered  the  opinion  of 
the  court : 

Appelli^e  testifies  that  the  deed  made  to 
him  by  appellant,  conveying  to  him  the  west 
half  of  the  lots  in  controversy,  was  executed 
by  her  in  pursuance  of  a  previous  contract 
which  she  had  made  with  him  in  reference 
to  payment  for  his  legal  services.  He  swears 
that  by  the  terms  of  this  contract  she  was  to 
pay  all  the  costs,  and  he  was  to  have  a  oon- 
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tingent  fee  of  one  half  of  what  should  be  re« 
covered  both  in  the  suit  for  alimony,  and  in 
the  chancery  suit  in  regard  to  the  lots.  The 
evidence  shows  that  this  contract  was  made 
during  the  pendency  of  the  legal  proceedings 
which  the  appellee  was  conducting  for  the 
appellant.  It  was  not  entered  into  oefore  or 
at  the  time  of  his  original  employment, 
which  took  place  on  February  15,  1882,  nor 
did  it  exist  when  he  filed  the  bill  on  Feb- 
ruary 28,  1882.  His  answer  states  that  "*  early 
in  the  spring  or  summer  of  1882  ...  it 
was  .  .  .  mutually  agreed  that  this  de- 
fendant should  have  and  receive  as  a  con- 
tingent fee  for  his  services  one  half.'^  He 
testifies  that  he  cannot  fix  the  date  of  the 
agreement,  hut  that,  to  the  best  of  his  recol- 
lection, **it  was  in  March  or  April,  possibly 
in  Mav,  after  I  discovered  I  had  a  pretty 
good-sized  job  on  hand,  and  a  good  deal  of 
work  to  do,  and  had  done  a  gtiod  deal  of 
work.  .  .  .  She  claimed  to  have  no 
money  early  in  the  proceedings,  and  could 
not  pay  my  fees  in  money,  and  that  was  why 
I  subsequently  made  a  different  arrangement 
with  her.**  Appellant  swears  that  she  never 
made  an  agreement  with  the  appellee  to  give 
him  one  half  of  the  money  or  of  the  laucl  to 
be  recovered.  Tbe  deed  to  appellee  was  also 
executed  while  the  relation  of  attorney  and 
client  existed  between  himself  and  the  ap- 
pell  ant.  That  deed  was  made  on  January 
17,  1884,  and  he  concedes  that  he  did  not 
cease  to  be  appellant's  solicitor  until  some 
time  thereafter.  In  England  ''it  is  a  settled 
doctrine  of  eouity  that  an  attorney  cannot, 
while  the  business  is  unfinished  in  which  he 
had  been  employed,  receive  any  gift  from 
his  client,  or  bind  his  client  in  any  mode  to 
make  him  greater  compensation  for  his  serv- 
ices than  he  would  have  a  righ^  to  demand 
if  no  contract  should  be  made  during  the  rela- 
tion." Weeks,  Attorneys  at  Law,  2d  ed. 
g  364.  More  than  fifty  years  ago  the  Engl  ish 
aoctrine  was  adopted  by  the  supreme  court 
of  Alabama  in  an  able  opinion  in  the  case  of 
Lecatt  V.  SalUe,  8  Port.  (Ala.)  115,  29  Am. 
Dec.  249,  where  it  was  held  that  **  an  agree- 
ment made  by  a  client  with  his  counsel,  after 
the  latter  has  been  employed  in  a  particular 
business,  by  which  the  original  contract  is 
varied,  and  greater  compensation  is  secured 
to  the  counsel  than  may  have  been  agreed 
upon  when  he  was  first  retained,  is  invalid, 
and  cannot  be  enforced. "  The  reason  for  the 
doctrine  is  to  be  found  in  the  nature  of  the 
relation  which  exists  between  attorney  and 
client.  That  relation  is  one  of  conhdence 
and  gives  the  attorney  great  influence  over 
the  actions  and  interests  of  the  client.  In 
view  of  this  confidential  relation,  transac- 
tions between  attorney  and  client  are  often 
declared  to  be  voidable  which  would  be  held 
to  be  unobjectionable  between  other  parties. 
The  law  is  thus  strict,  "  not  so  much  on  ac- 
count of  hardship  in  the  particular  case  as 
for  the  sake  of  preventing  what  might 
otherwise  become  a  public  mischief. "  Lewis 
V.  J.  A.,  4  Edw.  Ch.  599,  6  L.  ed.  989. 
^'No  single  circumstance  has  done  more  to 
debase  the  practice  of  law  in  the  popular  es- 
timation, and  even  to  lower  the  lofty  standard 
of  professional  ethics  and  self-respect  among 
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members  of  tlie  legal  profession  Itself  In  large 
portions  of  our  country,  than  the  nature  of 
the  transactions,  often  in  the  highest  de- 
gree cliampertous,  between  attorney  and 
'Client,  which  are  permitted,  and  which 
have  received  judicial  sanction.  It  some- 
times would  seem  that  the  fiduciary  relation 
and  the  opportunity  for  undue  Influence, 
instead  of  being  the  grounds  for  invalidating 
such  agreements,  are  practically  regardea 
rather  as  their  excuse  and  justification."  8 
Pom.  Eq.  Jur.  §  960,  noU  1.  Before  the 
attorney  undertakes  the  business  of  the  client, 
he  may  contract  with  reference  to  his  serv- 
ices, because  no  confidential  relation  then 
exists,  and  the  parties  deal  with  each  other 
at  arm's  length.  The  same  is  true  in  regard 
to  dealings  which  lake  place  after  the  rela- 
tion has  been  dissolved.  1  Story,  Eq.  Jur. 
13th  ed.  ^§  810-813.  But  the  law  watches 
with  unusual  jealousy  over  all  transactions 
between  the  parties  which  occur  while  the 
relation  exists.  In^^the  case  at  bar  it  does 
not  appear  that  any  definite  contract  In  re- 
gard to  fees  existed  between  appellant  and 
appellee  prior  to  the  spring  of  1882;  but, 
inasmuch  as  he  undertook  to  manage  her 
legal  interest  before  that  time,  there  was  an 
implied  contract,  created  by  operation  of 
law,  which  entitled  him  to  receive  such 
reasonable  compensation  as  his  services  might 
be  worth.  **  If  the  amount  of  compensation 
be  not  fixed  by  the  terms  of  the  contract  by 
which  an  attorney  or  solicitor  was  em- 
ployed, he  would  be  entitled  to  be  paid  such 
reasonable  fees  as  have  been  usually  paid  to 
others  for  similar  services. "  Lecatt  v.  SalUe, 
iupra. 

The  question,  then,  arises,  What  was  a 
reasonable  compensation  for  the  services 
rendered  by  the  appellee  to  the  appellant? 
He  has  introduced  no  independent  evidence 
upon  this  subject.  His  only  witness  is  an 
office  companion,  who  says  that,  in  his  opin- 
ion, appellee's  legal  services  were  worth  $80 
per  day,  but  does  not  claim  to  have  full 
knowledge  of  the  services  rendered  in  the 
matter  herein  involved.  Appellee  is  unable 
to  state,  except  approximately,  the  time 
spent  by  him  in  attending  to  appellant's 
matter,  but  he  says:  **!  believe  that  in  the 
whole  matter  ...  I  spent  at  least  forty 
days. "  Forty  days*  services  at  $80  per  day 
would  be  $1, 200.  We  do  not  think,  however, 
that  the  proof  establishes  $1,200  as  the  value 
of  the  services.  Mr.  W.  J.  Culver  swears 
that  the  customary  and  usual  charge  for  all 
the  work  done  by  appellee  in  the  divorce 
attachment  and  **  resulting  trust **  case  would 
be  $250  in  money.  Mr.  B.  F.  Richolson,  the 
attorney  for  Pratt,  swore  that  appellee's 
services  In  the  chancery  or  **trust'^  suit  in 
regard  to  the  land  were  reasonably  worth 
from  $800  to  $850,  and  he  made  the  follow- 
ing statement:  ^If  the  fee  was  contingent 
upon  services,  I  think  he  would  be  justified 
in  charging  somewhat  more.  I  hardly  think 
double  that,  because  I  think  the  success  was 
so  reasonably  assured  there  was  not  very 
much  doubt.^  What  was  the  value  of  the 
lots  of  which  appellee  was  to  have  one  half? 
In  the  affidavit  filed  by  appellant  in  the  di- 
vorce nroceeding  on  March  6,  1882,  she  swore 
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that  she  had  been  In  Formed  that  tlie  lots  were- 
then  worth  $8,0<K),  and  were  incumbered  for 
$540,  only.  This  affidavit  was  drawn  by 
appellee,  and  was  presented  to  the  court  upon 
an  application  to  set  aside  the  agreement  of 
settlement  for  $500.  We  cannot  suppose  that 
the  value  of  the  lots  was  exaggerated  in  order 
to  induce  the  court  to  believe  that  Pratt  wa» 
not  too  poor  to  pay  more  than  $600.  Taking 
$8,000  as  the  estimated  value  of  the  lots  on 
March  6,  1882,  then,  by  appellee's  agreement 
for  fees,  he  was  to  get  property  worth  $1,600, 
less  $270  of  incumbrance,  amounting  to- 
$1,280.  This  amount  exceeded  the  reason- 
able compensation  to  which  appellee  would 
have  been  entitled  under  the  implied  con- 
tract under  which  he  began  his  services  for 
appellee.  We  have  recently  held  in  Marri- 
son  V.  Smitfi,  180  111.  804,  that  a  sale  bv  a 
client  to  an  attorney  will  be  sustained  if  it 
is  fair  and  honest,  and  in  no  manner  tainted 
with  fraud,  undue  influence,  or  corruption, 
and  tliat  the  law  does  not  go  so  far  as  to  hold 
such  a  sale  voidable  at  the  election  of  the 
client.  In  that  case  the  subject-matter  of 
the  purchase  by  the  attorney  from  the  client 
was  a  judgment  obtained  by  the  former  for 
the  latter.  The  judgment  debtor  was  in- 
solvent, except  as  to  his  ownership  of  ai> 
undivided  interest  in  land  which  was  sub- 
ject to  a  life  estate.  The  doctrine  of  that 
case  is  the  law  of  this  court  as  applied  to 
such  a  purchase  by  an  attorney  from  a  client 
as  is  there  described.  The  litigation  had 
reached  the  point  where  judgment  had  been 
obtained.  The  judgment  was  a  lien  upon  a 
reversionary  interest  in  land.  Its  value 
could,  therefore,  be  easily  -jiscertained  by  as- 
certaining the  value  of  the  interest  in  the 
land  subject  to  the  life  estate.  But  there  ia 
a  manifest  distinction  between  a  purchase  by 
an  attorney  from  a  client  and  a  contract  made 
during  the  pendency  of  a  litigation  for  the 
conveyance  or  transfer  by  the  client  to  the 
attornev  of  a  part  of  the  property  involved 
in  the  litigation  as  a  compensation  for  his 
legal  services  therein.  Where  a  purchase 
is  proposed,  the  seller  is  always,  to  a  certain 
extent,  put  on  his  guard.  He  knows  that  i  t 
is  for  the  interest  of  the  buyer  to  get  the 
property  as  cheaply  as  possible.  He  ha» 
every  motive  to  inquire  into  and  learn  tba 
value  of  the  thing  to  be  sold.  But,  in  case 
of  the  contract  above  indicated,  the  client  is 
at  a  great  disadvantage.  The  value  of  the 
property  in  litigation  depends  upon  the  re- 
sult of  the  litigation,  and,  being  unable  to 
understand  the  legal  aspects  of  the  case,  he 
is  unable  to  foresee  what  such  result  will  bo. 
He  must  rely,  not  upon  his  own  judgment, 
but  upon  the  judgment  and  statements  of  hia 
attorney.  Moreover,  he  is  unable  to  judge 
as  to  the  value  of  his  attorney's  services,  be- 
cause he  cannot  know  what  legal  steps  are 
neoessarv  to  be  taken  in  the  conduct  of  the 
case.  The  advantage  is  overwhelmingly  on 
the  side  of  the  attorney  where  such  a  oontract 
is  made.  Whatever  may  be  the  rule  as  to  a 
purchase  by  an  attorney  from  a  client,  we 
think  that,  where  the  title  to  property  is 
so  involved  in  litigation  that  the  value  of  the 
property  depends  upon  the  decision  as  to  such 
title,  a  contract  made  during  the  pendency 
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of  the  litlgatloD  to  compensate  the  attorney 
for  his  leeal  services  with  a  part  of  the  prop- 
erty involved  tJierein  shoula  be  held  to  be 
voidable  at  the  election  of  the  client,  irre- 
spective of  the  fairness  or  unfairness  of  the 
contract,  provided  such  election  is  exercised 
within  a  reasonable  time.  Such  a  rule  as 
this  is  demanded  by  public  policy,  and  In 
the  interests  of  a  wholesome  administration 
of  justice.    The  distinction  here  noted  is 

Sainted  out  in  Berrien  v.  McLane,  1  Hoffm. 
b.  421,  6  L.  ed.  IIH  where  it  is  said :  **  A 
voluntary  gift,  made  while  the  connection  of 
attorney  and  client  subsists,  is  absolutely 
void,  and  the  property  transferred  by  it  can 
onlv  be  held  as  security  for  those  charges 
which  the  attorney  can  legally  make.  Next, 
...  a  transfer  of  property,  made  upon 
an  ostensibly  valuable  consideration,  such 
as  a  lease  or  sal  e,  is  presumptively  void.  The 
ciient  has  the  advantage  of  driving  the  at- 
torney to  produce  evidence  to  prove  its  fair- 
ness, and  to  show  that  the  price  or  terms  were 
as  beneficial  as  could  have  been  obtained  from 
a  stranger.  And.  lastly,  .  .  .  a  transfer 
of  a  part  of  the  property  actually  in  litiga- 
tion, or  a  contract  to  transfer  a  part,  .  .  . 
is  void, — illegal, — becaase  of  the  existing 
relation  of  the  parties.  .  .  .  Such  a  con- 
tract will  not  be  enforced  on  the  application 
of  the  attorney;  and,  if  the  client  applies, 
will  be  canceled  on  equitable  terms. "  The 
above  passage  from  the  Berrien  Case  is  quoted 
for  the  purpose  of  showing  that  a  distinction 
is  recognized  between  a  sale  and  a  transfer 
of  a  part  of  the  property  in  litigation  in  pay- 
ment of  fees  or  a  contract  to  transfer  the  same ; 
hnt  we  do  not  go  so  far  as  to  hold  with  the 
learned  vice  chancellor  in  that  case  that  such 
a  contract  or  transfer  is  absolutely  void,  but 
that  it  is  voidable  at  the  option  of  the  client. 
The  view  here  expressed  is  supported  by  the 
following  authorities:  Rogers  v.  Marshall, 
8  McCrary,  76,  9  Fed.  Rep.  721.  and  note  to 
the  first  opinion,  and  cases  cited  in  note;  4 
Kent,  Ck>m,  12th  ed.  p.  449,  note  b;  Wallis 
V.  Loubat,  2  Denio.  «)7 ;  Lecatt  v.  Bailee, 
supra ;  Pearson  v.  Benson,  28  Beav.  598 ;  New- 
man V.  Payne,  2  Ves.  Jr.  199 ;  Wood  v. 
Doumes,  18  Ves.  Jr.  119;  Lewis  v.  J,  A, 
t^jwa ;  Starr  v.  Vanderheyden,  9  Johns.  258 ; 
Weit  ▼.  Raymond,  21  Ind.  805 ;  Simpson  v. 
Lamb,  40  Eng.  L.  &  Eq.  59 ;  EaU  v.  ffaUet, 
1  Cox,  184 ;  Hawley  v.  Oramer,  4  Cow.  717 ; 
Weeks,  Attomevs  at  Law,  2d  ed.  §  273 ;  Arm- 
Strang  ▼.  Huston,  8  Ohio,  552 ;  Qray  v.  Em- 
mons, 7  Mich.  538 ;  Merritt  v.  Lambert,  10 
Paige,  JB52.  4  L.  ed.  1007 ;  Bolton  v.  Daily, 
48  Iowa,  348 ;  1  Perry,  Tr.  8d  ed.  S  202. 

But  even  if  the  rule  which  applies  to  a 
purchase  by  an  attorney  from  his  client 
should  be  held  to  be  applicable  in  the  present 
case,  the  contract  and  the  deed  made  in  pur- 
suance thereof  must  be  subject  to  a  rigid  test. 
In  case  of  such  a  purdiase,  the  transaction  is 
presumptively  fraudulent,  and  the  burden  is 
on  the  attorney  to  show  ''fairness,  adequacy, 
and  equity.*  Lewis  ▼.  J.  A.,  supra.  Ue 
must  remove  the  presumption  against  the 
validity  of  the  transaction  ''by  showing  af- 
firmatively the  moat  perfect  good  faith,  the 
absence  of  andae  influence,  a  fair  price, 
knowledge,  intention,  and  freedom  of  action 
21  L.R  A 


by  the  client,  and  also  that  he  gave  his  client 
full  information  and  disinterested  advice.** 
2  Pom.  Eq.  Jur.  §  960.  In  order  to  sustain 
the  deed  made  to  appellee  on  January  17, 
1884,  it  must  appear  that  the  consideration 
received  by  appellant  was  ''adequate,"  and 
that  the  appellee  paid  "a  fair  price."  This 
involves  the  determination  of  the  question 
whether  the  services  rendered  to  appellant 
were  worth  what  the  property  was  worth  on 
the  day  of  the  del  1  very  of  the  deed .  Counsel 
on  both  sides  have  presented  this  as  one  of 
the  material  issues  in  the  case,  and  have  in- 
troduced testimony  to  show  the  value  of  the 
lots  in  January,  1884.  Of  appellant's  wit- 
nesses three  swore  that  the  lots  were  then 
worth  $3,200,  two  that  they  were  worth 
|4,000,  and  two  that  they  were  worth  $4,800. 
Of  appellee's  witnesses  two  placed  the  value 
of  the  lots  at  that  time  at  about  $900,  one 
at  from  $1,000  to  $1,400,  one  at  $1,200,  and 
one  at  from  $1,950  to  $2,400.  It  is  claimed 
by  counsel  for  appellee  that  the  valuations 
of  his  witnesses  are  based  upon  actual  sales, 
while  the  valuations  proved  by  appellant  are 
matters  of  opinion,  formed  from  a  general 
knowledge  of  values.  It  has  been  well  said 
that  "tliere  is  no  more  important  factor  in 
determining  the  value  of  particular  property 
than  the  sale  of  similar  property  in  the  same 
neighborhood  at  about  the  time  in  question. " 
Lewis,  Em.  Dom.  §  448.  We  have  held  that 
"actual  sales  of  property  in  the  vicinity  and 
near  the  time  are  competent  evidence,  as  far 
as  they  go."  CvXbertson  /&  B.  Packing  dk 
Provision  Go,  ▼.  Chicago,  111  111.  *J51.  But. 
while  such  sales  may  be  the  most  satisfactory 
evidence  of  value,  yet  they  are  only  one  c* 
the  modes  of  proving  value,  aud  not  the  only 
mode.  St.  Louis,  V.  d  T,  K  i2.  Go.  v. 
ffaOer,  82  111.  208.  It  is  true  that  the  wit- 
nesses of  appellant  do  not  testify  to  actual 
knowledge  of  sales  made  in  the  neighborhood 
where  these  lots  are  located  in  the  year  1884, 
or  about  that  time,  and  that  some  of  the 
witnesses  of  appel lee  do  refer  to  sales.  Pur- . 
chases  made  in  1879  are  not  an  exact  criterion 
of  values  in  1884.  Nor  are  forced  sales  under 
trust  deeds  and  foreclosure  decrees  always  a 
correct  indication  of  value.  After  makine 
allowance  for  the  difference  thus  indicatea 
between  the  testimony  produced  by  appellee 
and  that  produced  by  appellant,  we  are  un- 
able to  reach  the  conclusion  that  the  value 
of  the  services  rendered  to  the  appellant  was 
equal  to  the  value  of  the  lots  conveyed  to  ap- 
pellee in  January,  1884. 

We  cannot  say,  however,  -  after  a  careful 
review  of  the  evidence,  that  the  contract  for 
compensation,  and  the  deed  made  in  pur- 
suance thereof,  are  liable  to  any  other  objec- 
tions than  these  two :  First,  they  were  ex- 
ecuted during  the  existence  of  the  relation 
of  attorney  and  client;  second,  they  secured 
a  larger  compensation  for  legal  services  than 
Uioee  services  were  really  worth.  We  see  no 
evidence  of  any  undue  influence  exercised  by 
the  appellee  over  the  appellant,  except,  per- 
haps, in  the  matter  of  obtaining  from  her  a 
renewal  of  the  contract.  In  the  fall  of  1882 
appellee  seemed  to  fear  that  appellant  would 
make  a  settlement  with  Pratt  without  con- 
sulting him,  or  upon  a  basis  not  approved 
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by  him ;  and  on  November  34,  1883,  he  wrote 
her  a  letter,  in  which,  after  referring  to  her 
Dreviously  expressed  desire  that  he  should 
conduct  her  business  **  upon  a  contingent  fee 
of  60  per  cent  of  the  amount  recovered, "  he 
said.  **  A  definite  understanding  is  therefore 
necessary  before  any  further  action  is  taken. " 
He  says  that  after  this  date  she  renewed  the 
contract  for  one  half  of  what  should  be  re- 
covered ;  and  thereafter,  in  March,  1888,  as 
the  record  shows,  he  amended  the  bill  by 
prayinjc  that  Pratt  be  declared  a  trustee,  etc. 
it  was  said  in  Bolton  v.  Daily,  mpra:  *^  We 
think  that  where  an  attorney  sots  up  an  ex- 
press agreement  to  nay  more  than  an  ordinary 
fee,  exacted  of  a  client  where  the  work  was 
two  thirds  done,  under  a  threat  of  withdraw- 
ing from  the  case  if  the  agreement  was  not 
mule,  nothing  but  the  best  of  reasons  would 
be  sufficient  to  uphold  the  agreement. "  Here, 
however,  the  implied  threat  to  take  no  further 
action  without  a  definite  understanding  had 
reference  to  reaffirming  a  contract  already 
made,  rather  than  to  the  making  of  a  con- 
tract for  the  first  time.  Appellee  had  perhaps 
good  reasons  for  asking  for  a  definite  under- 
standing. The  appellant  had  thrown  out 
intimations  of  a  settlement  for  her  litiga- 
tion. She  had  shown  herself  to  be  change- 
able in  her  humor,  and  had  already  employed 
two  attorneys  besides  appellee  in  her  law- 
suit. She  had  repudiated  the  agreement  of 
settlement  entered  into  with  her  second 
husband.  She  had  made  some  incorrect  state- 
ments to  her  oouQsel ;  for  example,  she  had 
charged  that  the  note  to  Eimers  and  the  trust 
deed  to  Thornton  had  been  obtained  by  fraud, 
when  the  evidence  overwhelmingly  estab- 
lished the  fact  that  those  securities  repre- 
sented a  bona  fide  loan,  and  that  she  herself 
had  voluntarily  united  in  the  execution  of 
the  trust  deed.  Aside  from  the  haste  with 
which  appellee  secured  his  deed  on  January 
17,  1884,  we  are  satisfied  that  the  action  of 
appellant  in  the  execution  of  that  deed  was 
free  and  voluntary.     She  admits  tliat  she  was 

S leased  with  the  result  reached  in  getting  a 
ecree  for  the  lots.  The  proof  does  not  sus- 
tain her  in  the  claim  which  she  now 
makes, — that  she  thought  she  was  conveying 
to  appellee  an  undivided  one  half  of  the  lots, 
so  that  as  cotenant  she  would  have  the  bene- 
fit of  his  services  in  the  further  management 
of  the  property.  On  the  contrary,  the  proof 
shows  that  the  deed  was  fully  explained  to 
her,  and  that  she  well  understood  it  to  be  a 
conveyance  of  the  west  half  of  the  lots,  and 
that  she  chose  the  east  half  in  preference  to 
the  west  half  upon  being  given  her  choice. 
We  think  the  proof  also  shows  that  appellant 
was  fully  advised  of  all  the  steps  taken  in 
the  suit.  She  was  acquainted  with  the  value 
of  the  lots,  and  received  information  in  re- 
lation thereto  from  the  beginning  of  her 
troubles,  having  accepted  a  trust  deed  thereon 
in  1879,  and  having  executed  a  trust  deed 
tliereon  in  1880.  In  1882  she  had  made  an 
affidavit  as  to  the  value  of  the  lots.  After- 
wanls  she  is  shown  to  have  talked  with  a 
number  of  persons  in  regard  to  the  future 
outcome  of  the  property.  She  was  a  shrewd, 
capable,  business  woman;  had  been  engaged 
in  business  before  she  married  Pratt;  and, 
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though  without  much  ready  money,  owned 
a  house  and  two  lots  in  a  sul>urb  called  Mel- 
rose. 

If  appellant  .had  filed  her  bill  within  a 
reasonable  time,  we  are  of  the  opinion  that 
she  would  have  been  entitled  to  have  the 
deed  to  appellee  set  aside,  either  upon  the 
ground  that  both  the  deed  and  the  contract 
which  preceded  it  were  obtained  from  her 
while  the  relation  of  client  and  attorney  ex- 
isted between  herself  and  appellee,  or  upon 
the  grdund  that  the  property  agreed  to  be 
given  and  subsequently  conveved  to  appellee 
as  compensation  for  his  legal  services  waa 
worth  more  than  the  reasonable  and  custom- 
ary value  of  those  services.  But,  inasmuch 
as  the  contract,  which  appellee  could  not 
have  enforced,  was  fully  completed  and  ex- 
ecuted by  the  conveyance  to  him  of  one  half 
the  property,  the  question  arises  whether  or 
not  appellant  has  not  been  guilty  of  laches 
in  not  sooner  filing  her  bill  to  have  the  deed 
set  aside.  From  January,  1884,  when  the 
deed  was  made,  to  December.  1890,  when  the 
present  bill  was  filed,  a  period  of  almost 
seven  years  elapsed,  in  connection  with  the 
question  of  laches  it  is  a  fair  subject  of  in- 
quiry, under  the  facts  of  this  case,  whether 
the  conduct  of  the  appellant  does  not  show 
acquiescence,  if  not  confirmation,  on  her 
part.  Where  bills  are  filed  to  set  aside  con- 
tracts or  deeds  between  parties  standing  in  a 
confidential  relation  to  each  other,  the  de- 
fense of  laches  is  not  usually  regarded  with 
favor.  It  has  been  said  that  **  length  of  time 
weighs  less  in  such  a  case  than  in  any  other,* 
and  that  it  is  ** extremely  difficult  for  a  con- 
fidential agent  to  set  up  an  available  defense 
grounded  on  the  laches  of  his  employer." 
Wood  V.  Dowries,  18  Ves.  Jr.  120,  note  1. 
But  even  in  cases  where  it  has  been  held  that 
such  contracts  and  sales,  without  reference 
to  their  fairness  or  honesty,  will  be  set  aside 
upon  the  application  of  the  party  in  interest, 
it  has  at  the  same  time  been  held  that  such 
application  must  be  made  within  a  reason- 
able time,  to  be  judged  of  by  the  court  under 
all  the  circumstances  of  the  case.  Hatdey  v. 
Oramer,  4  Cow.  717 ;  Smith  v.  Tfiompson,  7 
B.  Mon.  810;  Fox  v.  Maekreth,  1  White  & 
T.  Lead.  Cas.  Eq.  pt  1,  4th  Am.  ed.  p.  188. 
8  115 ;  Id.  p.  257 ;  McGormick  v.  MaUn,  5 
Blackf.  509 ;  Williams  v.  Beed,  3  Mason,  405. 
What  is  a  **  reasonable  time''  cannot  well  be 
deOned,  but  must  be  left,  in  large  measure, 
to  the  determination  of  the  court  in  view  of 
the  facts  presented.  Equity  does  not  alwaya 
follow  the  period  of  limitation  fixed  by  stat- 
ute and  enforced  in  courts  of  law.  Parties 
will  be  re(}uired  to  assert  their  rights  within 
a  shorter  time  in  states  where  the  values  of 
real  estate  increase  rapidly,  and  greater  temp- 
tations are  thereby  afforded  for  speculative 
litigation.  Burr  v.  Borden,  61  111.  889. 
But  the  party  who  is  entitled  to  set  the  trans- 
action aside  cannot  be  charged  with  delay, 
or  with  acquiescence  or  confirmation,  unless 
there  has  been  knowledge  of  all  the  facts, 
and  perfect  freedom  of  action.  Acts  which 
might  appear  to  be  acts  of  acquiescence  will 
not  be  held  to  be  such  if  the  client  or  cestui 
que  trust  is  ignorant  of  the  circumstances,  or 
under  the  control  of  the  original  influence. 


1808L 


PjfioiiiA  Q^a  LiouT  &  Couc  Co.  T.  Pbokia  Tsbhinal  R.  Ca 


87t 


or  otherwise  so  situated  as  not  to  be  free  to 
enforce  his  rights.  Bogen  ▼.  Manhall,  and 
Mawley  ▼.  Oramer,  supra.  Confirmation  may 
be  evidenced  by  long  acquiescence,  "^as  by 
standing  by  and  allowing  the  purchaser  to 
lay  out  money  in  the  firm  belief  that  her  title 
would  not  be  contested. "  Pearson  y.  Benson, 
28Beav.  598. 

Let  us  see  how  the  appellant  stood  relatiTe 
to  the  two  objections  heretofore  pointed  out 
CD  January  17,  1884,  and  for  nearly  seven 
vears  thereafter.  8he  must  be  held  to  have 
known  that  the  property  which  she  conveyed 
to  appellee  was  worth  more  than  his  services. 
She  alleges  in  her  bill  in  ihis  case  that  she 
agreed  to  pay  him  $400,  and,  while  that  al- 
legation is  not  sustained  by  the  proof,  she 
must  be  held  to  be  bound  by  it.  In  her  tes- 
timonv,  after  stating  that  appellee  introduced 
the  subject  of  his  fees  after  Fratt's  arrest,  she 
Bays:  "I  asked  him  .  .  .  what  would 
be  his  fees  for  attending  to  all  my  business, 
and  making  everything  perfectlv  clear  and 
straight  for  me.  ...  He  said  there  was 
a  great  deal  of  work  about  the  case,  and 
would  probably  be  a  great  deal  more,  and 
he  would  have  to  have  |400."  Bhe  swears 
that  she  thus  knew  the  value  of  his  services 
as  fixed  by  himself.  On  January  17,  1884, 
with  knowledge,  according  to  her  own  evi- 
dence, that  his  services  were  estimated  by 
himself  to  be  worth  only  $400,  she  conveyed 
to  him  one  half  of  property  which  she  had 
fiwom  to  be  worth  $8,000  in  March,  1882, 
and  which  was  of  greater  value  in  1884. 
With  admitted  knowledge  as  to  the  dispsrity 
between  the  value  of  the  land  and  the  value 
of  the  services,  she  permitted  the  appellee 
to  deal  with  the  west  half  of  the  land  as  his 
own,  and  recognized  him  as  the  owner  there- 
of, for  6  years  and  11  months,  without  giving 
any  intimation  that  she  intended  to  disturb 
his  title.  In  December,  1884,  he  paid  off  one 
half  of  the  incumbrance  held  by  Eimers,  and 
she  not  only  permitted  him  thus  to  spend  his 
own  money  on  the  property,  but .  furnished 
him  with  the  money  to  pay  off  the  other  half 
of  the  incumbrance  for  herself.  From  June 
80,  1884,  down  to  the  time  of  filing  the  pres- 
ent bill,  she  paid  taxes  on  the  east  half  of 
the  property,  and  suffered  him  to  pay  taxes 
on  the  west  half;  sometimes  taking  the 
money  over  to  the  treasurer's  ofilce  for  him, 
and  paying  his  taxes  for  him  on  the  west 
half.  A  little  more  than  a  month  before  fil- 
ing the  bill  she  paid  $88.85  for  au  outstand- 
ing tax  title  against  the  east  half,  and  he  at 
the  same  time,  with  her  consent,  paid  the 
same  amount  for  a  tax  deed  to  himself  of  the 
same  outstanding  title  against  the  west  half. 
In  1888  and  1889  she  made  efforts  not  only  to 
sell  her  own  lots  in  the  east  half,  but  also 
to  sell  for  him  the  lots  in  the  west  half  which 
she  had  conveyed  to  him.  She  went  out  to 
the  property  in  1885,  and  employed  a  man 
to  plant  trees  for  her  on  the  east  half,  telling 
him  that  appellee  owned  the  west  half.  In 
1886  she  had  some  negotiation  with  one 
Wbittemore  about  selling  one  of  her  lots  in 
the  east  half  to  him,  and  spoke  of  Johnson 
ss  the  owner  of  the  west  half  by  deed  from 
herself  for  services.  At  another  time  she 
was  present  when  appellee  offered  to  sell  his 
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lots  in  the  west  half  for  $75  a  lot,  and  talked 
to  the  same  party  about  buying  her  own  lots 
in  the  east  half.  In  1887  she  occupied  a  part 
of  the  office  of  a  real -estate  agent  named 
Hopson,  and  proposed  to  him  that  he  should 
sell  her  lots,  referring  to  appellee  as  the 
owner  of  the  adjoining  lots,  and  as  being 
willing  to  sell  them.  The  evidence  shows 
that  between  January,  1884,  and  December, 
1890,  a  belt  line  railroad  was  built  to  the 
west  of  these  lots,  and  the  Wisconsin  Rail- 
road Company  laid  its  tracks  in  the  neigh- 
borhood, and  certain  locomotive  works  were 
located  in  that  vicinity.  On  account  of  these 
improvements,  the  lots,  which  had  been 
bought  for  $600  in  1879,  had  become  worth 
$16,000  in  1890. 

It  appears  from  the  evidence  that  the  de- 
fendant went  into  the  office  of  the  appf'llee 
as  a  typewriter  in  1888,  and  did  the  business 
of  a  typewriter  for  several  years.    The  ap- 
pellee and  two  other  attorneys  had  each  a 
private  room,  and  a  large  reception  or  wait- 
ing room.     The  appellant  was  permitted  to 
use  a  typewriter  belonging  to  appellee,  oc- 
cupying the  reception  room  for  that  purpose. 
>  She  was  allowed  the  use  of  the  room  and  of 
'  the  typewriter  without  Charge,  and,  in  con- 
'.  si  deration  thereof,  she  did  for  appellee  such 
:  typewriting  as  he  required.     We  cannot  see 
;  that  the  appellee  owed  her  anything  for  work 
done  under  this  arrangement.     While  she 
'  was  in  his  office  she  seems  to  have  done  a 
I  profitable  business  as  a  typewriter  for  out- 
I  side  parties.     When  she  procured  a  type- 
writer of  her  own,  and  took  another  office  in 
the  same  building  he  paid  her  for  the  serv- 
ices which  she  rendered.     Upon  the  ground 
of   laches  and  acquiescence  we  think  that 
the  court  below  properly  dismissed  the  bill. 
The  decree  cf  ilu  Superior  Court  of  Cook 
County  U  affirmed. 
Rehearing  denied. 
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1.   Eyldenee  of  the  prices  paid  hy  a  railp 
road  eompany  to  other  property  own* 

NOTS.— The  question  of  the  admissibility  of  evi- 
dence of  prices  paid  for  other  parcels  bought  for 
the  same  purpose  to  show  the  value  of  a  parcel  of 
land  taken  by  condemnation,  is  answered  by  tbe 
supreme  oourt  of  Ullnois  In  the  above  case  in  the 
same  way  as  by  the  court  of  appeals  of  New  York 
In  Be  Thompson  cN.  r.)14  L.  B.  A. »,  althouah  the 
New  York  case  cltesllttnols  deoWons  in  support  of 
the  contrary  rule.  But  the  case  above  by  distln- 
ffuisbiog  between  ordinary  sales  and  sales  by  way  of 
compromise  made  to  a  party  needing  the  property 
for  public  use  in  connection  with  other  parcels, 
reaches  the  same  decision  as  the  New  York  court 
in  respect  to  the  precise  question  decided,  although 
the  courts  might  not  agree  In  respect  to  proof  of 
ordinary  sales  to  show  value. 

See.  In  connection  with  this  subject,  the  case  of 
Hiue  V.  Manhattan  R.  Co.  (  N.  Y.)  15  L.  B.  A.  6W, 
holding  proof  of  private  offers  to  be  inadmissibld 
on  the  Question  of  value. 
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era  Ibr  the  rl|rl>^  of  wa^f  aloos  ita  line  it  not 
oompetent  on  the  question  of  the  Talue  of  land 
condemned  for  such  riffht  of  way. 
8.  The  Jury  in  fccondeiBnattoiB  e»»e  are 
BC»t  entitled  to  rely  e&tlrelj' upon  their 
own  Jod^niont  in  making  their  aasesBmene  of 
damages  and  rejeot  the  evidence  of  competent 
witnesses,  although  after  inspection  they  deter- 
mioe  that  it  is  a  more  reUable  basis  for  the  esti- 
mate than  the  testimony. 

aune  lA,  18980 

APPEAL  by  defendant  from  a JudgmeDt  d 
the  Circuit  Court  for  Peoria  County  in  fa- 
Yor  of  plaintiif  in  a  proceeding  brought  to  con- 
demn a  portion  of  defendant's  property  for 
railroad  purposes.    Bevermd. 

The  facts  are  stated  in  the  opinion. 

Meun.  Winalow  Ewans  and  Jaek  Jh 
Tiehenor  for  appellant. 

Me9ir».  Oeoripe  B.  Foster  and  Stewena 
A  Horton,  for  appellee: 

In  determining  whether  or  not  the  verdict 
in  such  cases  should  be  sustained,  great  weight 
has  alwavs  been  given  to  the  fact  that  the  jui]^ 
examined  the  premises  before  making  their 
verdict,  and  even  if  the  testimony  of  witnesses 
would  have  authorized  a  greater  verdict  as 
damages,  still  the  verdict  of  the  Jury  should 
not  be  set  aside  merely  because  they  did  not 
see  proper  to  take  the  testimonv  of  the  wit- 
nesses on  the  piut  of  appellant  to  be  conclusive 
upon  the  question  of  aamages. 

Stockton  V.  Chicago,  186  llL  486;  MeReynoldi 
V.  Burlington  dO.R,  Oo,  106  Dl.  152;  Chicago 
d  I.  R.  Go,  V.  Hopkina,  90  111.  816;  Kiernan 
▼.  Chicago,  8.  F,  db  C.  B.  Co,  128  Dl.  188;  Chi- 
cago d  B.  R,  Co.  V.  make,  116  UL  168;  South 
Park  Comr$.r,  Trtatecs  of  Schools,  107  111.  489; 
Chicago,  P.dkSt.L.B.  Co.  v.  Woffe,  187  DL 
860. 

The  supreme  court  of  this  state  has  often 
held  it  competent  to  allow  evidence  of  other 
sales  of  land,  similarly  situated  in  the  imme- 
diate vicinity,  to  go  to  the  jury.  The  question 
of  the  admissibility  of  such  evidence  is  one 
thing,  the  weight  and  value  of  it  is  another. 
Its  competency  is  sanctioned  by  the  universal 
prsctice  in  this  state;  its  value  is  determined  bv 
the  jury  in  connection  with  all  the  other  evi- 
dence m  the  case  and  their  knowledge  gained 
from  an  inspection  of  the  premises. 

aiieago  d  K  W.  B.  Co.  v.  Chicago  d  E,  B. 
€h.  112111.  689;  Chicago  dB,  B,  Go.  v.  Blake, 
and  Kieman  v.  Chicago,  S,  F.  d  C.  B,  Co,  eu- 
pra;  John  eon  v.  Freeport  d  M,  Biver  B,  Go. 
Ill  ni  418:  Qreen  v.  Chicago,  97  111.  870;  Oa- 
Una  d  8.  W.  B.  Co.  v.  HaOam,  78  Bl.  494; 
jMjbyetU,  B,  d  M.B.  Go.  v.  Window,  66  111.  219; 
BpHngftdd  v.  Dalby,  189  HI.  84. 

The  instruction  that  if  the  jury  decide  that 
their  inspection  furnishes  a  more  reliable  baris 
than  the  testimony  of  witnesses,  they  have  a 
right  to  base  their  finding  thereon  is  not  erro- 
neous. 

Kieman  ▼.  Chicago,  8.  F.  d  C.  B.  Co.,  Chi- 
cago d  I,  B,  Co,  V.  Bopkine,  Qreen  v.  Chicago, 
and  McBeynolde  v.  Burlington  d  0.  B,  Co. 
eupra:  MtteheU  v.  lUinoie  d  St.  L.  B.  d  C.  Go, 
85  ni.  566.  See  also  Johnson  v.  Freeport  d  M, 
Biver  B.  Co,  and  Chicago  dS.B  Co.  v.  Stake, 
supra;  Stockton  v.  Chicago,  186  111.  486. 
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The  Jury  had  a  right  in  considering  the  val- 
ue of  the  testimony  of  witnesses,  to  take  into 
consideration  the  interest,  if  any  appeared,  of 
the  witnesses  in  the  sub jectr matter  of  the  con- 
troversy. Their  verdict  was  based  upon  what 
seems  a  dear  preponderance  of  legitimate  evi- 
dence: 

1 .  The  price  at  which  property  had  been  sold» 
similarly  situated  for  like  purpose,  immediate- 
ly prior  to  the  time  of  the  filing  of  the  petition. 

8.  The  opinions  of  witnesses  acquainted  with 
the  value  of  real  estate  in  the  city  of  Peoria. 

8.  The  inspection  made  by  the  jury  of  the 
premises  in  controversy. 

Chicago,  P,  d  St.  L.  B.  Go.  v.  Woffe,  187  Dl. 
860;  Chicago,  P.  dSt.L.B,  Go.  v.  Qreiney,  Id. 


Bailey,  J.,  delivered  the  opinion  of  tha 
court: 

This  was  a  proceeding  under  the  eminent 
domain  law,  brought  by  the  Peoria  Terminal 
Railway  Company  against  the  Peoria  Gas- 
light &  Coke  Company,  to  condemn  for  right 
of  way  a  portion  of  the  premises  owned  and 
occupied  Dy  the  defendant  with  its  buildings 
and  other  improvements  and  machinery,  con- 
stituting its  gas  works.  The  premises  of  the 
defendant  consist  of  one  block  of  ground, 
bordering  upon  the  Illinois  river,  and  being 
something  over  400  feet  in  length  along  the 
river,  ana  about  800  feet  in  width,  and'con- 
taining  about  three  acres.  The  land  souj^ht 
to  be  condenmed  consists  of  a  strip  60  feet  in 
width,  along  the  margin  of  the  river,  and 
running  the  whole  length  of  the  defendant's 
premises,  and  containing  48-100  of  an  acre. 
At  the  trial  the  jury,  after  hearing  the  evi- 
dence and  viewing  the  premises,  rendered 
their  verdict,  fixing  the  compensation  to  be 
paid  the  defendant  for  the  strip  of  land  taken 
at  $4,650,  and  assessing  the  aamages  to  the 
land  not  taken  at  $2,750,  making  the  total 
of  the  compensation  and  damages  $7,800. 
Upon  this  verdict  judgment  was  entmd,  in 
the  usual  form,  and  the  defendant  brings  the 
record  to  this  court  by  appeal. 

As  furnishing  evidence  of  the  value  of  the 
land  proposed  to  be  taken,  the  petitioner  was 
permitted,  against  the  objection  and  excep- 
tion of  the  defendant,  to  prove  by  several 
witnesses  what  the  petitioner  had  paid  other 
property  owners  for  ri^ht  of  way  along  the 
same  line,  and  the  decision  of  the  court  ad- 
mitting that  evidence  is  assigned  for  error. 
The  propriety,  in  cases  of  this  character,  of 
admitting  proof  of  sales  of  other  similar 
property,  made  at  or  about  the  same  time, 
though  doubted,  and  even  denied,  in  some 
of  the  states,  seems  to  us  to  be  supported  by 
the  better  reason,  as  well  as  by  the  greater 
weight  of  authority.  Lewis,  Em.  Dom. 
g  448,  and  cases  cited  in  notes.  In  this  state 
its  admissibility  has  been  expressly  atHrmed 
in  a  few  cases,  and  indirectly  recognized  in 
many  others.  Thus,  in  (Mbertson  d  B, 
Packing  d  Provision  Co.  v.  Chicago,  111  III. 
651.  a  witness  was  permitted  to  give  evidence 
as  to  the  price  at  which  other  lots  had  been 
sold,  without  testifying  as  to  the  value  of 
either  that  lot  or  of  the  one  sought  to  be  con- 
demned, and  it  was  held  that  there  was  no 
error  in  the  admission  of  the  evidence  it  be- 


1888. 
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lug  said :  *'From  the  Tery  necessities  of  the 
case,  actual  sales  of  property  in  the  vicinity, 
and  near  the  time,  are  competent  evidence  so 
far  as  they  go.  On  cross-examination,  all 
•ciicnmatances  can  be  drawn  out,  showing 
that  the  given  sale  fails,  and  how  much,  of 
teing  a  fair  criterion  of  value."  In  Ohieago 
4ft  If.  J.  R.  Oo,  V.  Ma/nmey,  95  III.  179,  evi- 
dence aa  to  what  an  adjoining  lot  had  been 
«old  for,  being  offered  in  rebuttal,  was  ex- 
cluded. The  Judgment  was  affirmed  on  the 
ground  that  the  proof  offered  was  properly 
evidence  in  chief,  but  it  was  remarked  that, 
if  it  had  been  offered  in  the  first  instance,  it 
would  doubtless  have  been  admitted.  In  Bt, 
LouiM,  V.  A  T,  H.  E.  Oo.  v.  Holler,  82  111. 
"dOS,  no  evidence  of  this  character  seems  to 
have  been  offered,  nor  does  its  admissibility 
«eem  to  have  been  in  question ;  but  it  was 
«aid  that  what  the  property  would  sell  for 
before  and  after  the  road  was  constructed 
would  be  one  of  the  modes  of  ascertaining  the 
damages,  if  the  price  was  shown  to  have  oeen 
reduced  by  the  building  of  the  road,  and, 
'^  if  tber»?  was  no  other  property  of  the  same 
value  or  description  in  the  place  which  had 
been  sold,  then  other  modes  would  have  to 
be  resorted  to  than  the  proof  of  the  sale  of 
such  property  before  and  after  the  damage 
was  done."  WhiU  v.  Hermann,  61  111.  248, 
was  a  suit  to  recover  damages  for  an  alleged 
breach  of  a  contract  for  the  sale  of  a  tract  of 
land,  and  the  value  of  the  land  embraced  in 
the  contract  was  one  of  the  matters  in  issue. 
As  bearing  upon  that  issue,  it  was  said  that 
no  objection  could  be  seen  to  the  admission 
of  proof  of  the  value  of  other  property  simi- 
larly situated  at  or  near  the  date  of  we  con- 
tract, or  even  of  property  of  a  different  qual- 
ity in  its  immediate  vicinity,  leaving  the 
JttiT  to  determine  the  difference  of  value, 
imd  that,  if  any  witness  knew  of  similar 
property  having  been  sold  about  the  time  of 
the  contract,  he  might  testify  to  that  fact. 
CAieago  A  H.  W.  B.  Oo.  v.  Chieoffo  it  E,  B, 
Co.,  113  111.  ^9,  was  a  proceeding  by  one 
Tailroad  company  to  condemn  land  owned 
and  used  by  another  company  for  transferring 
freight  from  its  tracks  to  Lake  Michigan. 
Proof  was  made  of  several  sales  of  property 
In  tho  vicinity  designated  by  the  witnesses 
as  ** dock  property."  The  Judgment  was  re- 
versed on  other  grounds,  and  the  propriety 
of  this  evidence  was  not  directly  passed  upon, 
but  the  court,  in  discussing  the  mode  oi  es- 
timating the  compensation  to  be  paid  for  the 
property  which,  not  being  in  the  market  or 
sublect  to  sale,  has,  orderly  speaking,  no 
market  value,  said:  ^ While,  in  the  nature 
of  things,  there  can  be  no  market  value  of 
A  piece  of  property  by  beiDff  used  in  connec- 
tion with,  ana  as  a  part  of,  some  extensive 
business  or  enterprise,  its  value  must  be  de- 
termined by  the  uses  to  which  it  is  applied. 
VThile,  in  such  cases,  the  market  value  of 
neighboring  lands  differently  circumstanced 
may  be  locked  to  as  throwing  some  liffht 
upon  the  question,  yet  that  alone  would  leM 
far  short  of  furnishing  a  true  or  adequate  test 
of  the  value  of  the  property. "  The  other  de- 
cisions to  which  our  attention  is  called  do 
-  not  seem  to  have  any  bearing  upon  the  ques- 
"'  *^^^  admissibility  of  evidence  of  sales 
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of  other  proper^.  In  Kieman  v.  Ohieago, 
8.  F,  di  0.  R  Co,,  128  Jll.  188,  evidence  as 
to  how  far  the  selling  value  of  other  fanna 
in  the  county  crossed  by  railroads  had  been 
affected  thereby  was  held  inadmissible.  In 
Chicago  dt  K  R  Oo.  v.  Blake,  116  111.  168, 
the  decision  was  that  real -estate  brokers  who 
testify  that  they  are  acquainted  with  the 
value  of  real  estate  in  the  neighborhood  of 
the  land  sought  to  be  condemned  are  com- 
petent witnesses  as  to  the  value  of  the  same, 
even  though  their  knowledjire  of  values  in  the 
locality  is  not  satisfactorily  shown  to  be 
based  on  actual  sales.  The  cases  of  Johnson 
V.  Ireeport  df  M.  Biter  B.  Co.  Ill  111.  418 ; 
Qrten  v.  Chicago,  97  111.  870 ;  Galena  d  8. 
W.  R  Oo.  V.  Haslam,  78  111.  494 ;  and  Xo- 
fayette,  B.  d  M.  B.  Co.  v.  Win^avo,  66  111. 
219,— all  relate  to  the  question  of  the  admis- 
sibility of  opinion  evidence  as  to  values,  and 
do  not  involve  the  question  of  the  admissibil- 
ity of  evidence  of  sales  of  other  property. 
The  theory  upon  which  evidence  of  sales 
of  other  similar  property  in  the  neighborhood 
at  about  the  same  time  is  held  to  be  admis- 
sible is  that  it  tends  to  show  the  fair  market 
value  of  the  property  sought  to  be  con- 
demned ,  and  it  cannot  be  doubted  that  such 
sales,  when  made  in  the  free  and  open  market, 
where  a  fair  opportunity  for  competition  has 
existed,  become  material  and  often  very  im- 
portant factors  in  determining  (he  value  of 
the  particular  property  in  question.  But  it 
seems  very  clear  that,  to  have  that  tendency, 
they  must  have  been  made  under  circum- 
stances where  they  are  not  compulsory,  and 
where  the  vendor  is  not  compelled  to  sell  at 
all  events,  but  is  at  liberty  to  invite  com- 
petition among  those  desiring  to  become  pur- 
chasers. Accordingly,  among  the  various 
decisions  in  this  or  other  states  to  which  our 
attention  has  been  called,  or  which  our  own 
researches  have  discovered,  we  find  none  in 
which  the  price  paid  at  a  forced  or  com- 
pulsory sale  has  been  admitted  as  competent 
evidence  of  value.  On  the  other  hand,  in 
moriche  v.  Lincoln  AN.  W.  R  Co.,  12  Neb. 
225,  evidence  of  the  price  paid  at  an  admin- 
istrator's sale  for  the  very  lots  sought  to  be 
condemned  was  held  to  be  incompetent.  In 
discussing  this  subject,  Mr.  Lewis,  in  his 
treatise  on  the  Law  of  Eminent  Domain, 
sajrs:  "What  the  partv  condemning  has 
paid  for  other  propert v  is  Incompetent.  Such 
sales  are  not  a  fair  criterion  of  value,  for  the 
reason  that  they  are  in  the  nature  of  a  com- 
promise. They  are  affected  by  an  element 
which  does  not  enter  into  similar  transactions 
made  in  the  ordinary  course  of  business.  The 
one  party  may  force  a  sale  at  such  price  as 
may  be  fixed  by  the  tribunal  appointed  by 
law.  In  most  cases  the  same  party  must  have 
the  particular  property,  even  if  it  costs  more 
than  its  true  value.  The  fear  of  one  par^ 
or  the  other  to  take  the  risk  of  legal  proceed- 
ings ordinarily  results  in  the  one  partv  pac- 
ing more,  or  the  other  taking  less,  than  is 
considered  to  be  the  fair  market  value  of 
the  property.  For  these  reasons,  such  salea 
would  not  seem  to  be  competent  evidence  of 
value  in  any  case,  whether  in  a  proceeding 
by  Uie  same  condemning  party  or  otherwise. " 
Lewis,  £m.  Dom.  §  447. 
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The  text  of  the  learned  author  hero  quoted 
seems  to  be  well  supported  by  the  authori- 
ties. In  KeUiher  ▼.  MUUr,  97  Mass.  71, 
which  was  a  suit  brought  to  assess  damages 
to  land  caused  by  the  building  and  mainte- 
nance of  a  milldam,  and  the  consequent  over- 
flow of  the  land  with  water,  it  was  held  that 
eyidence  of  the  amount  paid  for  flowing  other 
land  was  inadmissible;  the  court  remarking 
that  the  case  did  not  fall  within  the  analogy 
of  those  cases  which  permit  the  yalue  of  i^- 
jacentand  similarly  situated  parcels  of  land, 
as  indicated  by  the  prices  for  which  they 
have  been  sold  to  be  shown  where  the  ques- 
tion on  trial  is  the  value  of  the  land.  8o, 
in  FaU  River  PrirU  Works  v.  FaU  River,  110 
Mass.  428,  which  was  a  proceeding  for  the 
assessment  of  damages  as  compensation  for 
land  taken  for  a  highway,  it  was  held  that 
evidence  of  amounts  paid  for  other  land 
taken  for  the  purposes  of  the  same  street  was 
a  mere  settlement  of  damages,  and  not  an  or- 
dinary sale  and  purchase  of  an  estate,  and 
was  therefore  incompetent  and  improperly 
admitted.  CM  v.  Bmton,  113  Mass.  181, 
was  a  proceeding  for  the  assessment  of  dam- 
ages for  lands  taken  by  the  city  for  a  certain 
public  improvement,  and  it  was  held  that 
evidence  of  the  sum  paid  by  the  city  for 
other  land  similarly  situated,  by  agreement 
of  its  owner,  was  inadmissible  as  evidence 
of  the  market  value  of  the  land  taken.  On 
this  point  the  court  said:  ''The  defendant 
offered  to  prove,  as  evidence  of  market  value, 
tlie  sum  paid  by  the  city,  by  agreement  with 
the  owner,  for  another  lot  similarly  situated. 
A  price  so  fixed  by  compromise,  when  there 
can  be  no  other  purchaser,  and  the  seller  has 
no  option  to  refuse  to  sell,  and  can  only  elect 
between  the  acceptance  of  the  price  offered 
and  the  delay,  uncertainty,  and  trouble  of 
legal  proceedings  for  an  assessment,  is  not  a 
reasonable  test  of  market  value.  It  is  in  no 
sense  a  sale  in  the  market. "  See  a1  so  Presbrey 
V.  Old  Colony  A  N,  R.  Co.  108  Mass.  1; 
Donovan  v.  Spririgfield,  125  Mass.  871 ;  T^fler 
V.  Mather,  9  Gray,  188.  The  same  question 
arose  in  Hmoard  v.  Providence,  6  R.  I.  514. 
That  was  a  proceeding  for  the  assessment  of 
damages  for  land  taken  and  injured  by  lay- 
ing out  a  street,  and,  for  the  purpose  of  prov- 
\\\^  the  amount  of  damages  to  the  particular 
iNixiowner  whose  case  was  on  trial,  evidence 
was  offered  of  tiie  amounts  paid  by  the  city 
to  otlier  property  owners  in  settlement  of 
tlieir  appeals  from  awards  of  damages  for  ad- 
joining lands  taken  for  the  street,  and  was 
excluded  as  incompetent.  On  affirming  that 
ruling,  the  court  said  :  "  What  the  city  paid 
other  parties  in  compromise  of  suits  pending 
on  appeal  for  land  damages,  although  the 
lands  might  be  similarly  situated  with  lands 
of  the  plaintiflP  taken  by  the  city,  was  cer- 
tainly not  evidence  of  the  market  value  of 
the  land,  or  of  any  substantial  damage  suf- 
fered by  the  plaintiff.  Upon  grounds  of 
public  policy,  offers  made  in  compromise  of 
suits,  pending  litigation,  are  not  to  be  used 
in  evidence  against  the  party  making  them. 
We  do  not  see  that  such  evidence  ought  to 
be  any  guide  to  the  jury  in  estimating  dam- 
ages. When  a  party  buys  his  peace,  or  com- 
promises a  pending  suit,  many  considerations 
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may  influence  him.  The  trouble,  vexation, 
and  costs  of  a  lawsuit,  payment  of  counsel, 
time  expended  in  attending  litigation,  and 
other  matters,  may  induce  him  for  the  avoid- 
ing of  trouble  to  pay  in  compromise  far  more 
tlian  the  value  of  the  thing  in  controversy.  ^ 
In  Sprinnfield  y.  Schmook,  68  Mo.  894,  it  wa» 
held  that  it  was  improper  in  such  cases  to 
prove  what  other  persons  had  been  allowed 
for  their  proi>erty,  in  order  to  establish  the 
amount  of  the  compensation  to  which  the 
party  was  entitled  by  comparison,  the  court 
saving:  **The  assessment  of  damages  in 
other  cases  may  have  proceeded  upon  incor- 
rect principles,  or  the  amount  paid  may  have 
been  the  result  of  contract,  or  in  excess  of 
the  true  value.  Such  a  mode  of  inquiry  was 
improper,  because  it  furnished  no  accurate 
standsjrd  for  estimating  the  defendant's  dam- 
ajg^es,  and  was  likely  to  lead  to  the  introduc- 
tion of  many  collateral  issues."  In  Bruns* 
wide  <Sb  A,  K,  Co,  v.  McLaren,  47  Oa.  646, 
it  was  held  to  be  error  to  admit  evidence  of 
what  another  railroad  company  had  paid  the 
party  whose  damages  were  being  assessed  for 
running  its  railroad  through  her  land.  See 
also  King  y.  Iowa  Midland  R,  Co,  84  Iowa, 
458 ;  Chopin  v.  Boston  db  P.  R,  Corp.  6  Gush, 
422 ;  Amoskeag  Mfg,  Co,  y.  Worcester,  60  N, 
U.  522.  We  are  referred  to  no  decision  in 
this  state  in  which  the  opposite  view  as  to 
the  admissibility  of  evidence  of  the  character 
of  that  now  under  consideration  has  been 
taken.  In  fact,  so  far  as  we  are  aware,  the 
question  has  never  been  passed  upon  by  thia 
court,  and  we  are  therefore  at  liberty  to 
adopt  the  rule  which  seems  to  us  to  be  most 
full^  supported  by  reason  and  authority. 
Acting  upon  that  principle,  we  are  disposed 
to  concur  in  the  rule  supported  by  the  au- 
thorities above  cited,  and  to  hold  that  the 
evidence  of  the  prices  paid  by  the  railroad 
company  to  other  property  owners  for  right 
of  way  along  its  line  was  incompetent  and 
was  improperly  admitted. 

Upon  the  question  of  the  damages  to  the 
part  of  the  defendant's  premises  not  taken, 
the  defendant  produced  some  six  or  seven 
witnesses,  whose  testimony  tended  to  ^ow 
an  amount  of  damages  to  the  defendant's  gaa 
works,  by  taking  that  portion  of  the  prem- 
ises sought  to  be  condemned,  very  largely  in 
excess  of  the  amount  awarded  by  the  Jury. 
Most,  if  not  all,  of  these  witnesses,  appear  to 
have  had  large  experience  in  the  construction, 
operation,  and  management  of  gas  works,  and 
their  values,  and  in  relation  to  the  areas  nec- 
essary to  their  proper  and  successful  opera- 
tion. The  petitioner,  in  rebuttal,  examined 
three  architects,  who  after  having  examined 
the  premises,  expressed  the  opinion  that  the 
building  of  the  railroad  will  have  no  material 
effect  upon  the  defendant's  buildings  and 
plant.  Upon  this  evidence,  the  court  gave 
to  the  Jury  the  following  instruction :  "You 
are  instructed  that  ^ou  are  the  ludges  of  the 
credibility  of  the  witnesses,  and  of  the  value 
of  their  testimony  in  relation  to  the  compen- 
sation and  damage ;  and  if,  after  full  consid- 
eration of  all  the  testimony  in  the  case,  in 
connection  with  your  own  inspection  of  the 
premises,  you  conclude  that  your  own  in-  . 
spection  of  the  premises  is  a  more  reliable 
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basis  for  the  estf mate  and  asseasment  of  com- 
pensation and  damajces,  then  vou  have  a 
right,  under  tbe  law,  so  to  do,  but  you 
should  not  arbitrarily  and  without  reason 
reject  any  of  the  testimony. "  This  instruc- 
tion clearly  authorized  the  jury  to  base  their 
estimate  of  compensation  and  aamages  solely 
upon  their  own  inspection  of  the  premises, 
provided  only  they  were  of  opinion  that  such 
inspection  furnished  a  more  reliable  basis 
for  an  assessment  than  did  the  evidence  of 
the  witnesses.  While  it  required  them  to 
consider  the  evidence,  and  directed  them  not 
to  reject  any  of  it  arbitrarily  and  without 
reason,  it  gave  to  them  a  clear  intimation 
that  if,  in  their  opinion,  their  inspection  of 
the  premises  furnished  a  more  reliable  basis 
for  an  estimate  of  damages,  such  conclusion 
would  of  itself  furnish  a  sufficient  reason  for 
wholly  disregarding  the  testimony  of  the 
witnesses.  Such,  in  our  opinion,  is  not  the 
law. 

It  has  been  frequently  held  by  this  court 
that  the  results  of  the  personal  view  of  the 
premises  by  the  jury  in  condemnation  cases 
are  in  the  nature  of  evidence,  and  may  be 
taken  into  consideration  by  them  in  passing 
upon  the  testimony  of  the  witnesses,  and 
ibat,  where  the  evidence  is  conflicting,  they 
may  be  resorted  to  by  the  jury  as  bearing 
upon  the  weight  to  be  given  to  the  variant 
and  conflicting  estimates  given  by  the  various 
witnesses,  so  that,  if  the  verdict  of  the  jury 
is  supported  by  the  evidence,  it  will  not  be 
disturbed  simply  because  it  is  contrary  to 
what  appears  to  be  the  preponderance  of  the 
testimony.  The  case  In  which  this  view  is 
stated  most  strongly  of  anv  to  which  our  at- 
tention has  been  called  is  £ieman  v.  Chicago, 
8.  F,dbC,R  Cb..  123  111.  188.  There  an  in- 
struction was  approved  which  told  the  jury, 
in  substance,  that  the  result  of  their  personal 
view  of  the  premises  was  evidence  properly 
to  be  taken  into  consideration  in  making  up 
their  verdict,  and  that,  if  they  believed  from 
the  whole  evidence  that  they  bad,  from  per- 
sonal examination  of  the  premises,  arrived  at 
a  more  accurate  judgment  and  determination 
as  to  the  value  of  the  premises  sought  to  be 
taken,  and  of  the  amount  of  damages,  than 
was  shown  by  evidence  in  open  court,  then, 
and  in  that  case,  they  might,  upon  the  evi- 
dence, rightfully  fix  the  value  of  the  land 
taken,  and  the  amount  of  damage,  at  the 
amount  so  approved  by  their  judgment,  so 
formed  from  personal  examination  of  the 
premises,  as  a  Jury,  even  though  it  might 


differ  from  tlie  amount  testified  to,  and  froni 
the  weight  of  testimony  given  by  witnesses 
in  open  court.  It  will  be  observed  that  in 
that  instruction  no  license  was  given  to  the 
JuiT  to  disregard  the  evidence  and  base  their 
estimate  of  damages  upon  their  personal  ex- 
amination of  the  premises  alone,  even  though 
the^  might  be  of  the  opinion  that  such  ex- 
amination furnished  the  best  basis  for  an  as- 
sessment; but  they  were  instructed  to  con- 
sider the  results  of  their  view  of  the  premises 
in  connection  with  the  evidence,  and  report 
the  assessment  which  should  thus  appear  to 
them  to  be  just,  although  it  might  differ 
from  the  amount  sustained  by  the  preponder- 
ance of  the  testimony  of  the  witnesses.  The 
instruction  in  the  present  case,  however, 
went  further,  and  authorized  the  jury  to  first 
determine  whether  their  own  inspection  of 
the  premises  furnished  the  more  reliable  basis 
for  an  assessment  of  damages,  and,  that  ques- 
tion being  settled  in  the  affirmative,  it  justi- 
fied their  acting  upon  that  basis  alone,  and 
making  their  assessment  accordingly.  In  the 
more  recent  case  of  Atehiion,  T.  dk  8.  F.  H. 
Co.  y.  Schneider,  127  111.  144,  we  held  that, 
while  the  personal  view  by  the  jury  in  con- 
demnation cases  is  in  the  nature  of  evidence, 
yet  the  jury  may  not  ignore  all  the  evidence, 
and  fix  the  compensation  and  damages  di- 
rectly contrary  thereto,  and  that  it  is  only 
where  the  evidence  is  conflicting  that  the 
jury  may  draw  their  own  conclusions  from  a 
personal  view.  Even  then  an  assessment  be- 
yond the  maximum,  or  less  than  the  mini- 
mum, fixed  by  the  testimony,  will  not  be 
sustained.  The  verdict  must  be  supported 
by  the  evidence,  and  can  in  no  case  rest  solely 
upon  the  personal  examination  oi  the  prem- 
ises by  the  jury,  however  well  convinced 
they  may  be  that  their  examination  furnishes 
a  more  reliable  basis  for  an  assessment  ot 
damages  than  the  testimony  of  the  witnesses. 
In  support  of  this  view,  see  Washburn  y. 
Milwaukee  dk  L.  W,  R,  Co.,  59  Wis.  864. 
We  are  of  the  opinion  that  the  instruction 
given  in  this  case  was  erroneous. 

A  number  of  other  questions  are  presented 
by  counsel  in  their  briefs,  but,  as  the  errors 
already  pointed  out  necessitate  a  reversal  of 
tbe  judgment,  we  do  not  feel  called  upon  to 
consider  or  discuss  them.  Without  express- 
ing any  opinion  as  to  the  other  questions  sug- 
gested, %D6  find  ourselves  compelled,  for  tlie  er- 
rors above  mentioned,  to  order  that  the  judgment 
be  reversed,  and  tlie  eattse  remanded  for  a  new 
trial. 
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Seleetaieii  of  a  town  beings  required  to 
■erre  without  oompenMitioii  and  not 


entitled  to  reftue  the  ofiee  are  not  per- 
eonally  liable  for  omiaslon  to  perform  the  duty 
imposed  upon  tbe  board  of  selectmen  by  Acts 
1884.  No.  17,  to  keep  hJflrhwayB  and  bridges  in  re- 
pair in  tbe  absence  of  any  otber  ofBoers  or  affents 
appointed  by  tbe  town,  sinoe  the  performaooe  of 
such  duties  requires  the  exercise  of  judgment 
and  discretion,  and  such  duties  are  quasi  Judicial, 


KoTB.— ^e  abov«  case  is  an  interesting  lllustrap  I  selectmen  from  that  of  highway  officers  In  some 
tlon  of  the  subject  of  penonal  liability  of  officers   otber  states, 
tor  defectiTe  highways  distinguishing  the  case  of ' 
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and  the  primaiy  da^  resta  upon  the  towp  ^hioh 
l«,notttaeltAUatale. 

.(Hay  88,  IMS.) 

EXCEPTIONS  by  plaintW  to  a  ruHng  of 
the  Wasbiogton  County  Court  austainiog 
a  demurrer  to  the  declaration  in  an  action 
brought  affainst  defendants  as  selectmen  of  the 
town  of  Calais  to  reooTer  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from  a 
defect  in  a  public  high  war.     Owrmled. 

The  facts  are  stated  in  the  opinion. 

Mr,  4.  A.  WiBff  for  plaintiff. 

Mestn.  Hase  m  How  land  for  defend- 
ants. 

Start*  </.,  delivered  the  opinion  of  the 
court: 

This  cause  was  heard  on  demurrer  to  the 
declaration.  In  the  declaration  it  is  alleged 
that  the  defendants  were,  on  the  dOth  day  of 
May,  1891,  selectmen  of  the  town  of  Calais ; 
that  there  was  a  certain  described  highway 
in  said  town,  which  It  was  the  duty  of  the 
town  to  keep  in  good  and  sufficient  repair ; 
chat  by  special  statute  it  is  made  the  duty  of 
selectmen  of  towns,  in  case  of  the  neglect  of 
other  officers,  to  keep  the  highways  m  good 
and  sufficient  rej^air;  that  on  the  day  and 
year  aforesaid  said  highway  was  insufficient 
and  out  of  repair,  in  mat  there  was  no  guard 
to  prevent  teams  and  travelers  from  failing 
into  a  pond  over  which  said  highway  is  built ; 
that  the  road  had  been  in  this  condition  for 
a  long  time,  which  was,  or  should  have  been, 
known  to  the  selectmen  of  the  town ;  that 
the  plaintiff,  on  the  day  and  year  afore- 
said, lost  a  mare,  and  was  oUierwise  dam- 
aged, by  reason  of  the  insufficiency  and  want 
ox  repair  aforesaid.  The  declaration  seems 
to  be  framed  with  reference  to  a  recovery  on 
account  of  damages  accruing  to  the  plaintiff 
by  reason  of  the  omission  ox  the  defendants, 
as  selectmen  of  the  town  of  Calais,  to  per- 
form a  duty  imposed  upon  them  in  respect 
to  highways,  wnen  the  officers  upon  whom 
the  duty  primarily  rests  have  been  negligent 
in  its  peiformanoe.  Tne  liability  of  public 
officers  to  an  individual  for  their  negligence 
in  the  discharge  of  an  official  duty  depends 
entirely  upon  th^  nature  of  the  duty  in  the 
performance  of  which  such  negligence  is  al- 
leged. To  ascertain  what  the  powers  and 
duties  of  selectmen  are,  and  whether  they 
are  to  be  exercised  ministerially  or  other- 
wise, resort  must  be  had  to  the  statute,  for, 
outside  of  the  statute  by  which  their  powers 
and  duties  are  prescribed,  they  have  no  au- 
thority, and  are  under  no  obligation  to  the 
public. 

It  is  provided  by  No.  17  of  the  Acts  of 
1884  that,  in  the  absence  of  any  other  officers 
or  agents  appointed  by  the  town,  or  in  case 
of  the  refusal  or  neglect  of  such  officers  or 
agents  to  keep  the  highways  and  bridges  in 

food  repair,  the  selectment  of  such  town  shall 
ave  diarge  of  the  same,  and  shall  see  to  it 
that  all  highwavs  and  bridges  in  such  town 
are  kept  in  good  and  sufficient  repair  at  all 
seasons  of  the  year.  It  will  be  noticed  that 
the  duty  imposed  and  the  authority  conferred 
by  this  statute  are  upon  the  board  of  select- 
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men,  and  not  upon  the  individual  members 
of  the  board.  If  a  selectman  is  liable  in  an 
action  by  an  individual  who  has  sustained 
damages  by  reason  of  the  failure  of  the  board 
of  selectmen  to  keep  the  highways  in  ^ood 
and  sufficient  repair,  as  this  statute  provides, 
he  is  liable  because  he  is  a  member  of  the 
board,  and  the  board  has  been  negligent  in  the 
performance  of  a  duty  Imposed  upon  it.  Rev. 
Laws,  §  2918,  provides  that  highways  shall 
be  laid  out,  xnade,  repaired,  and  damaeea 
to  landowners  paid,  by  the  town  in  whicli 
such  highwavs  are  situated,  except  as  other- 
wise specially  provided  by  law.  By  this 
statute  it  is  inaae  the  duty  of  towns  to  keep 
their  highways  in  repair,  and  the  declaration 
alleges  that  such  was  the  duty  of  the  town 
of  Calais.  The  duty  thus  imposed  is  strictly 
a  corporate  duty,  and  is  to  be  performed  for 
the  benefit  of  the  public,  and  not  for  any 
gain  or  advantage  to  the  corporation  or  its 
officers.  A  town  can  perform  this  duty  only 
through  its  agents ;  and  the  Act  of  1884  makes 
it  the  duty  of  the  board  of  selectmen,  in  cer- 
tain cases,  to  perform  the  duty  resting  on 
the  town,  for  the  benefit  of  the  general  pub- 
lic. But  no  duty  is  imposed  upon,  or  au- 
thority given  to,  one  selectman.  The  duty 
imposied  and  authority  conferred  are  upon  the 
board,  and  the  board  can  act  only  bv  a  major- 
ity. Rev.  Laws,  g  8,  provides  that,  where 
Joint  authority  is  given  to  three  or  more,  the 
concurrence  of  a  majority  of  such  number 
shall  be  sufficient,  and  shall  be  required  in 
its  exercise.  In  Be  Thorp,  64  Yt.  898,  in 
construing  this  statute,  the  court  held  that 
the  duties  imposed  and  authority  conferred 
by  statute  upon  three  supervisors  of  the  in- 
sane called  for  the  flndinff  of  facts  and  the 
exercise  of  judgment  and  discretion  by  a 
majoritv  of  the  board,  and  that  the  duties 
imposea  and  the  powers  conferred  by  the 
statute  could  not  be  performed  by  or  dele- 
gated to  one  of  their  number.  A  selectman 
may  adjudge  that  other  officers  have  neglected 
their  duty,  and  that  certain  repairs  ought  to 
be  made,  but  he  is  powerless  to  make  them, 
or  cause  them  to  be  made  except  through  the 
action  of  the  board  of  selectmen.  He  may 
exercise  the  best  of  judgment  and  discretion ; 
he  may  be  zealous  and  watchful ;  but  he  can 
do  nothinff  for  the  safety,  convenience,  or 
comfort  of  the  public,  except  as  a  member 
of  the  board.  He  can  vote  for  or  against 
making  repairs,  but  he  mubt  abide  by  the 
action  of  th^  majority.  He  cannot  order  re- 
pairs upon  the  credit  of  town;  the  board 
only  can  do  this.  Eunkifu  v.  Johnrnm,  45 
Vt.  181.  To  hold  selectmen  liable  to  an  in- 
dividual for  damages  resulting  from  want  of 
repairs  upon  a  highway  is  to  hold  them  li- 
able for  the  omissions  of  the  board.  To  hold 
that  an  individual  member  of  the  board  Is 
liable  for  such  damages  is  to  hold  him  ac- 
countable for  the  omissions  of  the  board,  or 
his  vote  as  a  member  of  the  board.  To  hold 
a  selectman  accountable  for  his  vote  and 
official  acts  as  a  member  of  the  board  is  a 
restraint  upon  the  free  and  independent  ex- 
ercise of  the  Judgment  and  discretion  which 
public  officers  aii  supposed  to  exercise,  and, 
when  selected  to  office,  are  presumed  to  be 
capable  of  exercising,  and  leaves  the  question 
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MM  to  what  his  Judgment  ought  to  have  been, 
and  what  diflcretlon  he  ought  to  have  exer- 
cised, to  be  determined  by  courts  and  Jurors 
from  the  opinion  of  witnesses ;  and  for  error 
of  Judgment,  or  failure  to  exercise  such  dis- 
cretion as  courts  and  Jurors  think  he  ought 
<o  have  exercised,  he  must  be  subject  to  an 
action  and  mulcted  in  damages,  for  the  pay- 
ment of  which  the  earnings  of  a  lifetime 
may  be  required. 

In  determining  whether  the  legislature  in- 
tended to  yisit  such  consequences  upon  pub- 
lic officers  by  the  enactment  in  question  it 
may  be  profitable  to  examine  the  statute  pro- 
▼idinz  for  selectmen,  their  powers  and  du- 
ties, Uie  emoluments  of  the  office,  and  the 
duties  of  other  road  officers.  The  office  of 
selectman  is  a  town  office,  and  the  person 
selected  must  take  the  oath  of  office  and  serve, 
unless  he  has  good  reason  for  not  serving,  or 
others  are  unjustly  excused  from  serving;,  or 
pay  a  fine.  Rev.  Laws,  §  2671.  The  person 
elected  may  have  sufficient  intelligence  to 
know  that  he  has  not  the  Judgment  and  dis- 
cretion necessary  to  perform  the  duties  of  the 
office,  but  in  this  state  this  has  not  been  held 
to  be  a  legal  excuse  for  not  serving.  If  our 
statute  admits  of  the  interpretation  claimed 
by  the  plaintiff,  the  person  elected  must  pay 
a  fine,  or  be  liable  for  such  damages  as  may 
accrue  to  individuals  because  nature  has  not 
endowed  him  with  the  Judgment  and  discre- 
tion necessary  to  perform  the  duties  of  the 
office.  But  this  is  not  all.  If  he  is  liable 
for  the  omissions  of  the  board  of  which  he  is 
a  member,  he  must  answer  in  damaf^es  for 
the  ignorance  and  incompetency  of  his  asso- 
ciates; and,  if  the  town  electing  him  elect 
highway  surveyors,  road  commissioners,  or 
agents,  ne  must  likewise  answer  for  their 
refusal  or  neglect  The  law  has  not  sup- 
plied selectmen  with  the  pecuniary  means, 
or  armed  them  with  the  coercive  power,  req- 
uisite to  meet  and  sustain  such  an  enormous 
and  dan^i^erous  responsibility.  By  the  stat- 
ute in  force  at  the  time  of  the  injury  com- 
plained of  towns  could  vote  to  have  the  high- 
way tax  paid  in  labor,  and  elect  highway 
surveyors,  and  in  such  case  selectmen  could 
not  assess  a  highway  tax  payable  in  money, 
unless  authorized  to  do  so  by  vote  of  the 
town.  Such  surveyors  were  required  to  take 
charge  of  and  keep  in  repair  the  highways 
in  their  respective  districts,  and  collect  and 
expend  the  highway  tax.  No.  17,  Acts  1890 ; 
Rev.  Laws,  g  2751.  Towns  could  elect  three 
commissioners  of  streets  and  highways  in- 
stead of  highway  surveyors,  and  such  com- 
missioners were  required  to  have  the  care  of, 
and  make  and  repair,  the  hij^hways,  and  ex- 
pend the-  money  raised  for  that  purpose. 
Rev.  Laws,  g  8082.  Towns  could  direct  the 
eelectmen  to  make  contracts  for  repairing  the 
highways  and  bridges  of  the  town  for  a  term 
not  exceeding  four  years,  and  in  such  case  it 
is  made  their  du^  to  inspect  the  highways 
in  the  months  of  June  and  November  of  each 
year.  Rev.  Laws,  gg  8086,  8091.  Towns 
could  also  adopt  any  mode  other  than  that 
provided  by  law  for  expending  the  money 
tmiaed  for  highway  purposes,  and  could  ap- 
point one  cfr  more  agents  to  lay  out  and  ex- 
pend such  money,  or  could  adopt  any  other 


regulations  to  secure  the  faithful  and  ad* 
vantageous  expenditure  of  the  money  appro* 
priated  for  highways.  Rev.  Laws,  g  8099. 
When  highway  surveyors,  commissioners, 
or  agents  are  elected,  or  the  town  adopts 
some  other  regulation  for  the  expenditure  of 
moneys  appropriated  for  highways,  selectmen 
have  no  available  funds  out  of  which  they 
can  repair  the  highways.  They  can  pledge 
the  credit  of  the  town  for  such  repairs,  but 
they  may  or  may  not  be  able  to  find  persons 
wi fling  to  make  the  repairs  and  wait  for  the 
town  to  vote  a  tax  to  pay  for  the  same.  If 
the  plaintiff's  construction  of  the  Act  of  1884 
is  correct,  then  highway  surveyors,  commis- 
sioners, or  agents  may  have  in  their  hands 
all  of  the  money  appropriated  for  repairing 
highways,  and  refuse  or  neglect  to  make  the 
necessary  repairs ;  and  in  such  case  the  select- 
men, without  available  funds,  may  be  re- 
quired to  make  the  repairs  or  pay  all  dam- 
age that  may  accrue  to  individuals  by  reason 
01  the  insufficiency  and  want  of  repair  of 
highways  in  their  respective  towns.  The 
duties  of  selectmen  are  not  limited  to  build- 
ing and  repairing  highways.  The  duties  im- 
posed upon  them  by  special  statutes  are 
numerous,  and,  in  addition  to  the  duties  im- 
posed by  special  enactments,  they  are  re- 
quired to  have  the  general  supervision  of  the 
concerns  of  the  town,  and  to  cause  duties  re- 
quired by  law  of  towns,  not  committed  to  the 
care  of  any  particular  officers,  to  be  duly  per- 
formed and  executed.  Rev.  Laws,  g  2692. 
The  statute  has  made  no  provision  whereby 
selectmen  can  recover  for  their  services. 
They  have  no  fund  out  of  which  they  can  pay 
themselves.  They  are  required  to  serve,  and 
must  do  so  without  compensation,  unless  the 
town,  by  vote  or  otherwise,  provides  a  com- 
pensation. Boyden  v.  Brookline,  8  Vt.  284; 
^mei  v.  BakersJiM,  67  Vt.  876.  Rev.  Laws, 
§  2752,  provides  that,  when  an  action  is  given 
to  the  selectmen,  oversecfr  of  the  poor,  or  town 
treasurer,  the  action  shall  be  brought  in  the 
name  of  the  town  to  which  such  selectmen, 
overseer,  or  treasurer  belongs;  and,  if  the 
action  is  given  against  such  ofilcers,  it  shall 
be  brought  against  such  town.  It  has  been 
held  that  towns  and  other  municipal  corpora- 
tions created  for  ^governmental  purposes  are 
not  liable  to  a  private  action  for  neglect  to 
keep  their  hif^nways  in  repair,  or  for  the 
neglect  of  their  officers  in  Uiis  respect,  un- 
less such  liability  is  expressly  imposed  by 
statute.  Barter  v.  Winooski  Tump,  Co.  22 
Vt.  114.  52  Am.  Dec.  84;  Byde  v.  Jamaica, 
27  Vt.  448 ;  State  v.  Burlington,  86  Vt.  521 ; 
Bates  r.  RuUand,  62  Vt.  178,  9  L.  R.  A.  868; 
Parker  v.  Rutland,  56  Vt.  224.  The  primary 
duty  of  keeping  highways  in  repair  rests 
upon  the  town,  and  if  a  town  is  not  liable 
to  an  individual  sustaining  damage  by  reason 
of  its  omission  to  perform  a  duty  imposed  by 
statute,  it  is  difficult  to  see  how  its  agents, 
charged  with  the  performance  of  that  duty 
for  £eir  principal,  or  for  the  public,  can  be 
held  liable  for  an  omission  to  do  so ;  and  we 
think  the  legislature  did  not  intend  that 
selectmen  should  be  chargeable  with  any 
greater  responsibility,  by  private  suit,  in 
respect  to  strictly  official  duties,  than  their 
principal,  the  town,  on  which  the  duty  pri* 


880 


Caufobmia  Sufhemb  Coubt. 


JUNB^ 


marily  rests ;  and,  in  the  absence  of  statatory 
provision,  selectmen  charged  with  duties* 
the  performance  of  which  re<}uires  the  exer- 
cise of  judgment  and  discretion,  serving  by 
compulsion,  and  not  entitled  to  compensation 
as  a  matter  of  right,  are  not  liable  for  dam- 
ages accruing  to  an  individual  by  reason  of 
their  omission  to  keep  the  highways  in  repair. 
In  view  of  the  fact  that  selectmen  may  be 
required  to  serve  without  compensation,  Uieir 
varied  and  uncertain  duties,  tbe  duties  im- 
posed upon  other  officers,  and  the  statutes  and 
authorities  above  cited,  it  is  clear  that  it  is 
not  the  duty  of  selectmen,  nor  is  it  intended 
that  in  the  performance  of  their  official  duties 
in  respect  to  highways  they  shall  superintend 
in  person  the  construction  or  repair  thereof, 
or  become  laborers  or  operatives  thereon.  In 
matters  relating  to  highways  they  act  as  a 
board,  and  their  duties  are,  to  a  certain  ex- 
tent, judicial,  or  quasi  judicial.  It  is  their 
duty  to  seek  information  as  to  the  existence 
or  nonexistence  of  certain  facts,  form  a  judg- 
ment and  act  accordingly.  They  are  to  de- 
termine whether  other  officers  have  refused 
or  neglected  to  perform  their  duty.  If  they 
find  they  have  not,  it  is  not  their  duty  to 
order  repairs ;  bat  if  they  find  there  has  been 
a  refusal  or  neglect  on  the  part  of  other  offi- 
cers, or  an  absence  of  other  officers,  it  is  their 
duty  to  determine  what  repairs  are  necessary, 
where  they  are  most  needed,  where  the  means 
at  their  command  can  be  most  judiciously 
expended,  what  dangers  ought  to  be  guarded 
against,  determine  whether  there  are  insuffi- 
ciencies, and,  if  they  find  there  are,  to  adopt 
plans  for  building  or  repairing  the  same, 
award  contrnets  for  the  work,  or  order  the 
same  repaired  upon  the  credit  of  the  town. 
The  performance  of  these  duties  requires  the 
exercise  of  judgment,  and,  for  the  exercise 
of  this  judgment,  or  an  omission  to  exercise 
such  judgment  as  some  other  authority  may 
think  they  ought  to  have  exercised,  they  art? 
not  responsible  to  an  individual.  The  ex- 
ercise of  these  powers  is  discretionary,  to 
be  exercised  or  withheld,  according  to  the 
judgment  of  a  majority  of  the  board  as  to 
what  is  necessary  and  proper.  Discretionary 
power  is,  in  its  nature,  independent,  and  to 
make  those  who  wield  it  liable  to  be  called 
to  account  by  some  other  authority  is  to  take 
away  discretion  and  destroy  independence. 
Discretion,  to  a  certain  extent,  implies  judi- 
cial functions ;  and,  when  officers  act  in  such 
a  capacity,  they  are  not  liable  to  any  private 
person  for  a  neglect  to  exercise  these  powers, 
nor  for  the  consequences  of  a  lawful  exercise 
of  them,  where  no  corruption  or  malice  can 
be  imputed,  and  they  keep  within  the  scope 


of  their  official  duties  and  authority.  It  i» 
not  enough  to  charge  or  show  that  they 
omitted  to  act  when  wey  ought  to  have  done 
80,  or  that  their  decisions  were  erroneous. 
Tealp  ▼.  Fink,  48  Pa.  212;  MeOtmneU  ▼. 
2MfMy,  6  Neb.  889 ;  Down&r  v.  Lent,  6  Cal. 
94,  65  Am.  Dec.  489 ;  WtUdran  ▼.  Berry,  51 
N.  H.  186 ;  SieuHiri  v.  Southard,  17  Ohio, 
402,  49  Am.  Dec.  468 ;  Dunlap  v.  Knapp,  14 
Ohio  St.  64,  82  Am.  Dec.  468;  Lynn  ▼. 
Adams,  2  Ind.  148.  We  are  aware  that  in 
some  states  road  officers  have  been  held  liable 
to  individuals  for  injuries  sustained  by  rea- 
son of  their  neglect  to  keep  highways  in  re- 
pair, but  we  apprehend  that  it  will  be  found 
that  the  statutes  of  such  states  differ  materi- 
ally from  those  of  our  own.  In  the  case  of 
Anne  Arundle  County  Oomrs,  v.  Duekett,  20 
Md.  468,  83  Am.  Dec.  557,  the  commission- 
ers were  held  liable  for  suffering  a  public 
road  to  be  out  of  repair,  under  a  statute  con- 
stituting and  declaring  county  commissioners 
a  corporation  and  body  politic,  and  enacting 
that  they  shall  have  charge  of  and  control  over 
the  property  owned  by  the  county,  and  county 
roads  and  bridges,  that  they  mav  sue  and  be 
sued,  levy  all  needful  taxes  on  the  assessable 
property  within  the  county  liable  to  taxation, 
and  pay  and  discharge  all  claims  on  or 
against  the  county  which  have  been  expressly 
or  impliedly  authorized  by  law.  Bowie, 
Ch.  J,,  in  delivering  the  opinion  of  the  court, 
said  :  **The  law  has  supplied  the  defendants 
with  ample  means,  and  urmed  them  with 
coercive  powers  sufficient  to  meet  and  sustain 
their  liabilities.  The  appellants,  beins:  sued 
in  their  official  corporate  character,  are  in 
fact  but  the  representatives  and  agents  of  the 
county,  all  the  resources  of  which  are  placed 
at  their  disposal  to  enable  them  to  perform 
their  legal  obligations,  express  or  implied.^ 
It  will  be  seen  from  an  examination  of  our 
statutes  that  selectmen  have  no  such  powers, 
and  are  under  no  such  liability.  They  have 
no.  fund  out  of  which  they  can  pay  damages ; 
they  are  dependent  upon  the  action  of  the 
town  for  available  funds;  their  duties  are 
varied,  uncertain,  and  dependent  upon  cir- 
cumstances ;  their  powers  in  respect  to  high- 
ways may  be  controlled  and  varied  by  the 
acts  of  the  town  and  other  town  officers ;  their 
services  may  be  required  without  compensa- 
tion. There  is  not  that  certainty  of  compen- 
sation, of  available  funds  with  which  to 
make  repairs,  freedom  or  choice  of  action, 
precision  and  certainty  of  duty  and  power, 
that  ought  to  make  them  responsible  to  in- 
dividuals for  omissions  to  perform  strictly 
official  duties. 
Judgment  affirmed,  and  cause  remanded. 
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1  •   The  fttllvre  of  the  Judfr®*  in  proceed- 


in^  fbr  the  adoptton  of »  child,  to  ex> 
amine  the  child  separately,  as  required  by  the 
language  of  Civ.  Code,  fi  227,  does  not,  where  the 
child  is  under  tbe  age  at  which  Its  consent  Is 
neoessary,  make  tbe  proceeding  void  on  collateral 


NoTB.— Compare  with  the  above  decision  in  re- 
spect to  notice  to  parent  of  proceedings  for  tbe 
adoption  of  a  child  whom  tbe  parent  had  aban- 
doned, the  Wyoming  ease  of  Nugent  v.  Powell 
81L.RA. 


(Wyo.)  20  L.  B.  A.  199.  See  also  nde  as  to  the  legal 
status  of  adopted  hildren,  Warren  v.  Presoou 
(Me.)  17  L.  R.  A.  48S. 


See  also  21   L.  R.  A.  483;   23  L.    R.  A.  GO.i. 
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attack  by  tbe  admlntotrator  and  next  of  kin  of 
tiie  adopting  father. 
S«  The  flftet  that  papers  for  the  adoption 
of  a  child  were  BLgniod  and  filed  with 
the  clerk  of  the  ooart  before  the  parties  ap- 
peared before  the  judge  to  immaterial,  under  a 
atfttute  providing  that  tbe  parties  shall  appear 
before  tbe  judge  ^*aod  the  necessary  consent 
must  thereupon  be  signed*^  when  they  were  pre- 
sented to  him  at  the  time  he  made  hto  order  there- 
on. 

(June  9. 1808.) 

APPEAL  by  MaiT  Eliza  Johnson  Howell 
from  an  order  or  the  Superior  Court  for 
San  Joaquin  County  denying  her  petition  for 
a  revocation  of  letters  of  administration  upon 
the  estate  of  Wflliam  B.  Johnson,  deceased, 
which  had  been  issued  to  Eugene  W.  Eay, 
and  for  her  own  appointment  as  administra- 
trix.   Bnermd. 

The  facts  are  stated  in  the  opinion. 

Me$grf,  Baldwin  it  Campbell,  and  Pllls- 
bvry*  Blamiliig  4b  Hayne  for  appellant. 

Me»m$.  James  EL  and  i.  E.  BiidcU  Nut* 
ter  U  Dewrles»  and  Wesley  Mlnta  for 
respondent. 

De  Haweiiv  t/l,  delivered  the  opinion  of 
the  court: 

Appeal  from  an  order  of  the  superior  court 
denying  tbe  petition  of  Marv  Eliza  Johnson 
Howell  for  the  revocation  of  letters  of  admin- 
istration issued  to  one  Eugene  W.  Kay  upon 
the  estate  of  William  B.  Johnson,  deceased, 
and  for  her  appoinlraent  as  administratrix  of 
said  estate.  The  proceeding  was  commenced 
under  section  1883  of  the  Code  of  Civil  Pro- 
cedure. The  petitioner  claims  to  be  the  legally 
adopted  child  of  the  deceased,  and  whether 
she  is  or  not  is  the  only  question  presented  by 
this  api^eal. 

It  appears  from  tbe  evidence  that  on  July  8, 
1874,  the  petitioner  was  a  motherless  cliild,  tve 
yefLTB  of  age,  and  the  daughter  of  David  G. 
Qlrahan;  and  on  that  day  tbe  deceased,  William 
B.  Johnson,  then  an  unmarried  man,  the  peti- 
tioner, and  ber  father,  all  residents  of  the 
county  of  San  Joaquin,  appeared  before  the 
Honorable  W.  S.  Buckley,  county  Judge  of 
that  county,  and  an  order  was  made  by  said 
judge  declaring  the  petitioner  adopted  by  tbe 
said  deceased,  and  that  she  should  be  regarded 
and  treated  in  all  respects  as  his  child,  and 
should  take  his  family  name.  The  order,  as 
shown  by  its  recitals,  was  based  upon  a  peti- 
tion therefor,  signed  by  the  deceased,  accom- 
panied b^  the  written  consent  of  the  father  of 
tbe  petitioner  herein  to  such  adoption,  and  an 
agreement  executed  by  the  deceased  to  the 
father  to  the  effect  that  the  petitioner  here 
should  be  adopted  as  tbe  child  of  the  deceased, 
and  treated  in  all  respects  as  if  she  were  his 
own  lawful  child.  The  order  further  sets 
forth  that  all  parties  to  the  proceeding  were 
"present  before  tbe  county  judge  of  said 
county  of  San  Joaquin  in  open  court,"  and 
"were  then  and  there  (save  and  except  said 
child)  duly  sworn  and  examined  separately  in 
relation  thereto; "  and  that  it  appeared  "that 
the  interest  of  said  minor  would  be  promoted 
by  such  adoption."  The  petitioner  lived  with 
the  deceased  as  his  child  from  the  date  of  the 
proceeding  for  her  adoption  until  her  marriage 
81  U  R.  A. 


in  April.  1889.  The  adoptive  father  had  no 
other  children,  and  died  in  January,  1891,  in- 
testate. The  natural  father  of  petitioner  ia 
also  dead.  Upon  the  foregoing  evidence, 
which  ia  undisputed,  the  superior  court  found 
that  the  adoption  papers  were  not  signed  or 
acknowledged  before  the  county  ludffe  of  San 
Joaouin  county,  and  that  the  child,  Mary  Eliza 
Stranan,  tbe  petitioner  here,  was  never  exam- 
ined before  the  county  judge,  and,  as  a  con- 
clusion of  law,  held  that  the  adoption  pro- 
ceedinsB  were  and  are  invalid. 

1.  The  respondent  claims  that  tbe  appellant 
was  never  legally  adopted  by  the  deceaaiBd,  be- 
cause she  was  not  examined,  by  the  county 
judge  at  the  time  the  order  of  adoption  was 
made,  as  required  by  section  327  of  the  Civil 
Code,  then  and  now  in  force;  and  this  is  the 
main  question  to  be  decided  by  us.  The  right 
of  one  person  to  legally  adopt  the  offspring  of 
another,  and  thus  to  create  between  the  person 
adopting  and  the  child  adopted  the  relation  of 
parent  and  child,  giving  the  child  all  the 
rights  and  subjecting  it  to  all  the  duties  of  that 
relation,  was  unknown  to  the  common  law, 
and  exists  in  this  state  as  a  pure  creation  ox 
statute  law;  and,  in  order  to  effect  such  adop- 
tion, it  is  necessary  that  there  should  be  a  sub- 
stantial compliance  with  all  of  tbe  essential  re- 
Siiirements  of  the  law  under  which  the  right  is 
aimed;  but,  in  determining  what  provisions 
of  the  law  are  essential,  and  therefore  manda- 
tory, tbe  statute  is  to  receive  a  sensible  con- 
struction, and  its  intention  is  to  be  ascertained, 
not  from  the  literal  meaning  of  any  particular 
word  or  single  section,  but  from  a  considera- 
tion of  the  entire  statute,  its  soirit  and  purpose. 
In  the  case  of  RutUdge  v.  Crawford,  91  Cal. 
583,  18  L.  R  A.  761,  this  court  said  that  "it  is 
one  of  the  great  maxims  of  interpretation  to 
keep  always  in  view  the  general  scope,  object, 
and  purpose  of  the  law,  rather  than  the  mere 
letter.  He  who  considers  merely  the  letter  of 
an  instrument  goes  but  skin  deep  into  its  mean- 
ing."   Broom,  Legal  Maxims,  611. 

Following  this  rule  of  construction,  it  is 
necessary  to  read  section  227  of  the  Civil  Code 
with  other  sections  of  tbe  same  Code  relating 
to  the  subject  of  adoption,  in  order  to  deter- 
mine the  force  of  the  objection  made  by  re- 
spondent to  the  validity  of  the  adoption  pro- 
ceedings under  consideration  now.  Those 
sections  are:  Section  222:  "The  person  adopt- 
ing a  child  must  be  at  least  ten  years  older 
than  the  person  adopted."  Section  228:  "A 
married  man,  not  lawfully  separated  from  bis 
wife,  cannot  adopt  a  child  without  the  consent 
of  his  wife;  nor  can  a  married  woman,  not 
thus  separated  from  her  husband,  without  bis 
consent:  provided,  the  husband  or  wife  not 
consenting  is  capable  of  giving  such  consent." 
Section  224:  "A  legitimate  child  cannot  be 
adopted  without  the  consent  of  its  parents,  if 
livini;,  nor  an  illegitimate  child  without  tbe 
consent  of  its  mother,  if  living,  except  that 
consent  is  not  necessary  from  a  father  or  mother 
deprived  of  civil  rights  ...  or  who  has  been 
judicially  deprived  of  the  custody  of  the  child 
on  account  of  cruelty  or  neglect."  Section  225: 
"The  consent  of  a  child,  if  over  the  age  of 
twelve  venrs,  is  necessary  to  its  adoption." 
Section  226  (as  it  read  in  1874):  "The  person 
adopting  a  child,  and  the  child  adopted,  and 
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because  of  some  merely  tecbnlcal  objection  to 
tbe  manner  In  whicb  the  Judge  wbo  si/niod  the 
order  of  adoption  may  have  dficharged  his  duty 
in  tbe  premises. 

2.  The  finding  of  *the  court  tbat  the  agree- 
ment of  the  deceased  to  adopt  the  petitioner, 
and  tbe  consent  of  her  father  thereto,  were  not 
signed  or  acknowledged  before  the  county 
judpre  of  8ao  Joaquin  oountv,  is  not  sustained 
by  tbe  evidence.  The  only  basis  for  this  find- 
ing seems  to  be  that  there  was  no  evidence  that 
tbe  papers  were  actually  stgned  in  tbe  presence 
of  the  Judge,  and  that  the  recitals  in  the  order 
show  that  they  were  signed  and  filed  with  the 
clerk  of  the  court  before  tbe  parties  appeared 
before  the  Judge.  But  the  evidence  does  show 
tbat  tbe  papers  were  actually  signed  by  the 
parties,  and  the  court  so  finds,  and  they  were 
presented  to  the  Judge  at  the  time  be  made  his 
order  thereon.  This  was  sufficient  It  can 
make  no  difference  wbether  the  papers  already 
properly  signed  were  presented  to  the  Jud^  by 
the  parties,  or  whether  such  papers  were  signed 
by  tbem  at  the  time.  Tbe  substaotial  thing 
required  by  tbe  statute  is  that  the  parties  whose 
consent  is  required  do  consent  in  the  presence 
of  tbe  Judge,  and  that  such  consent  is  man- 
ifested by  writings  then  delivered  by  them  for 
tbflt  purpose. 

Judgment  and  order  reter^ed. 

We  concur:  Oaroutte* /./ MoFarland, 
J.;  Fitsirerald,  J. 

Beatty,  Oh,  J.: 

I  concur  in  the  Judgment  and  generally 
in  the  opinion  of  Jv»tiee  De  Haven,  but  I 
am  not  willing  to  say  tbat  tbe  provisions  of 
the  statute  requiring  the  judp  before  whom 
an  adoption  proce^ing  is  had  to  examine 
tbe  child,  even  when  of  tender  years,  is  In 
no  sense  mandatory.  The  provision  is  designed 
to  safeguard  the  interests  of  tbe  child,  and 
it  msy  be  that  she  or  one  proceeding  in  ber 
behalf  could  attack  the  validity  of  the  order 
up(>n  tbe  ground  that  tbe  statute  had  not  been 
strictly  pursued.  As  to  children  under  twelve 
years  of  sge  the  proceeding  is  strictly  in  in- 
vitvm,  and  to  change  or  abridge  their  natural 
rights  the  prescribed  procedure  must  be  strictly 
followed.  But  it  does  not  lie  in  tbe  mouth  of 
a  stranger,  or  one  claiming  through  an  adult, 
and  a  consenting  party  to  the  adoption  pro- 
ceeding, to  say  that  because  the  interests  of  the 
passive  and  helpless  subject  of  it  were  not  so 
carefully  looked  after  as  they  should  have  been 
she  must  therefore  be  deprived  of  the  advan 
tages  of  tbe  order  of  adoption  to  which  she  has 
alwavs  conformed,  and  the  protection  of  which 
she  invokes. 

Harriaon,  J„  dissenting: 

William  B.  Johnson  died  intestate  in  San 
Joaquin  county,  January  16,  1891,  and  on  the 
18tb  of  February,  1801,  letters  of  administra- 
tion upon  his  estate  were  granted  by  tbe  su- 
perior court  of  that  county  to  Eugene  W.  Kav. 
April  10, 1891,  Mary  Eliza  Johnson  Howell, 
wife  of  M.  D.  Howell,  filed  a  petition  in  said 
court,  alleging  that  she  was  the  child  and  sole 
heir  of  the  decedent,  and  therefore  entitled  to 
letters  of  administration  upon  bis  estate,  and 
praying  that  the  letters  theretofore  granted  to 
Kay  be  revoked,  and  that  she  be  appointed  ad- 
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miniatratriz  of  aald  estate.  To  this  petitfoik 
answers  were  made  by  Kay,  both  as  admin- 
istrator and  as  one  of  the  next  of  kin  of  tha 
deceased,  and  also  by  Mollie  Settle,  a  grand* 
niece  of  tbe  decedent,  contesting  the  applica- 
tion of  Mrs.  Howell,  and  denying  that  she  was 
tbe  child  of  the  deceased,  or  entitled  to  any 
portion  of  bis  estate.  At  the  hearing  before  the 
superior  court  tbe  evidence  presented  was  lim- 
ited to  tbat  involving  the  determination  of  the 
issue  whether  Mrs.  Howell  was  tbe  child  of  tbe 
decedent.  The  evidence  offered  by  her  in 
support  of  this  averment  consisted  of  certain 
proceedings  taken  before  the  county  Judge  of 
San  Joaquin  county.  July  8,  1874,  for  the  pur- 
poae  of  her  adoption  by  tbe  decedent,  under  the 
provisions  of  the  Civil  Code.  Tbe  court  held 
that  these  proceedings  were  not  in  conformity 
with  the  provivioos  of  the  Code,  and  that  tbe 
petitioner  bad  not  been  adopted  as  a  child  of 
the  decedent,  and  therefore  was  not  his  beir, 
and  dismissed  ber  petition.  From  tbe  order 
denying,  her  application,  and  tbe  Judgment 
entered  thereon,  she  has  appealed  to  this  court. 

The  question  presented  for  consideration 
upon  tbe  appeal  is  whether  tbe  proceedings  for 
adoption  taken  before  tbe  county  Judge  suffi- 
ciently complied  with  the  requirements  of  tbe 
Civil  Code  to  constitute  the  petitioner  the  child 
of  the  decedent.  Tin  point  chiefly  urged  in 
support  of  the  Judgment  of  the  superior  court 
is  tbat  it  appears  upon  the  face  of  tbe  order 
made  by  tbe  county  Judge  that  he  did  not  make 
any  examination  of  the  child  whose  adoption 
was  sought,  as  reouired  by  the  Code  before  he 
could  make  an  order  sanctioning  the  adoption, 
while  on  tbe  part  of  tbe  appellant  it  is  con- 
tended tbat  under  the  circumstances  of  this 
case  no  examination  of  tbe  child  was  required* 

The  evidence  offered  in  support  of  tbe  claim 
of  adoption  consisted  of:  (1)  A  petition  by 
Johnson  to  tbe  county  Judge  setting  forib  tbat 
tbe  child  was  about  five  years  of  age;  tbat  the 
petitioner  was  desirous  of  adopting  tbe  child, 
and  had  made  a  written  agreement  to  tbat 
effect;  that  tbe  mother  of  tbe  child  was  dead; 
that  its  father  had  given  bis  consent  in  writing 
to  its  adoption  by  the  petitioner,  and  praying 
tbe  lodge  to  make  an  order  declaring  tbat  the 
child  be  adopted  and  treated  by  him  as  hia 
lawful  child.  To  this  petition  was  annexed  a 
request  of  the  father  of  tbe  child  that  the 
county  Judcre  would  make  an  order  of  adop- 
tion. (3)  An  agreement  executed  by  the  pcti* 
tioner  to  the  father  that  be  would  adopt  and 
treat  the  child  in  all  respects  as  bis  own  lawful 
child  should  be  treated.  (3)  An  order  signed 
by  the  county  Judge  reciting  the  filing  of  tbe 
petition  and  the  facts  therein  recited,  and  the 
filing  of  tbe  consent  and  the  agreement;  and 
also  that  "tbe  said  David  G.  Straban.  the 
father  of  said  minor,  and  the  said  minor,  Mary 
Eliza  Straban,  and  the  said  petitioner,  being 
present  before  the  county  Judge  of  said  county 
of  San  Joaquin,  in  open  court,  were  then  and 
there  (save  and  except  said  child)  dulv  sworn 
and  exsmined  separately  in  relation  thereto;" 
and  ordering  "tbat  said  Mary  EH^a  Straban, 
minor  child  of  said  David  Q.  Straban  and 
Nancy  Ann  Strahan,  be  adopted,  and  that  tbe 
said  minor  is  hereby  adopted,  by  said  William 
B.  Johnson,  under  and  in  pursuance  of  chapter 
2,  title  2,  of  the  Civil  Code  of  CaUfomia,  and 
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the  Acts  ameDdatory  thereof,  and  that  said 
Mary  Eliza  Btmban  be  rei^arded  and  treated  in 
all  respecU  as  the  child'  of  said  William  B. 
Johnsoo,  and  that  she  take  bis  family  name." 
These  documents  were  severally  entitled  "In 
the  County  Court  of  San  Joaqaio  County,"  and 
were  each  indorsed  by  the  clerk/  "Filed  July  8, 
1874." 

Adoption  has  the  effect  to  change  the  status 
of  an  individual  from  tbat  which  was  im- 
pressed upon  bim  at  his  birth,  and  can  never 
take  place  unless  authorized  by  some  positive 
law,  and  tben  only  to  the  extent  so  authorized, 
and  in  the  manner  prescribed  by  the  statute 
conferring  such  authority.  The  common  law 
made  no  provision  for  adopUoD,  but  within  the 
past  fifty  years  statutes  upon  that  subject,  and 
providing  for  its  exercise,  have  been  enacted 
u  a  majority  of  the  states  in  this  country.  The 
principles  upon  which  these  statutes  are  based 
are  taken  from  the  civil  law.  They  are  also 
to  be  found  in  the  Twelve  Tables,  and  were 
the  subiect  of  many  social  regulations  in  Ro- 
man history,  and  were  finally  embodied  by 
Justinian  in  bis  Institutes.  Liber  1,  title  11, 
De  Adoptionibufl.  Under  this  system  an  adop- 
tion was  always  attended  with  restrictions, 
and  made  a  matter  of  public  ceremony  and 
sanction.  Code  Justinian,  lib.  8,  title  48.  The 
provisions  necessary  to  effect  an  adoption  vary 
in  different  states,  and  hence,  in  considering 
opinions  of  other  courts,  it  is  necessary  to  read 
them  in  the  light  of  the  statutes  under  which 
they  were  given.  In  many  of  the  states  the 
proceedings  partake  of  the  nature  of  a  judicial 
proceeding,  either  in  the  form  of  an  action  in 
court  upon  notice  to  the  interested  parties, 
wherein  a  judgment  is  rendered  from  which 
an  appeal  may  be  taken,  or,  if  not  in  the  form 
of  an  action,  are  conducted  in  the  presence  of 
the  court,  so  far  as  to  be  made  a  matter  of  rec- 
ord therein  under  its  sanction;  while  in  others 
the  act  of  adoption  is  invalid  until  it  has  been 
authenticated  before  some  designated  .officer, 
and  made  a  matter  of  public  record.  The 
provisions  of  the  Civil  Code  of  this  state 
dilfer  materially  from  those  of  any  other  state 
to  which  our  attention  has  been  called,  and  are 
characterized  by  much  greater  simplicity.  The 
▼arioua  steps  requisite  to  an  adoption  under 
this  Code  are  in  the  nature  of  a  deed  of  adop- 
tion, which  is  required  by  the  statute  to  be  au- 
thenticated before  the  county  judge.  Upon 
such  authentication  and  sanction  the  act  of 
adoption  is  complete,  and  when  thus  executed 
aod  atithenticaled  becomes  the  only  evidence 
by  which  the  adoption  can  be  established. 
These  provisions  of  the  Civil  Code  are  in  no 
respect  judicial  in  their  requirements,  and  are 
entirely  dissociated  from  any  judicial  super- 
vision or  sanction.  The  provision  for  their 
sanction  by  the  county  judge  does  not  make  it 
a  judicial  proceeding,  or  subject  the  acts  done 
to  the  rules  governing  judicial  acts.  The 
county  judge  has  been  selected  by  the  legisla- 
ture as  the  ofiScer  to  be  charged  with  the  func- 
tion of  solemnizing  the  ceremony  of  adoption, 
but  bis  duties  in  the  exercise  of  that  function, 
are  no  more  of  a  judicial  character  than  would 
be  the  same  duties  if  performed  before  a  no- 
tary publia  Be  Stetem,  88  Cal.  88L  See 
also,  FisopJe  ▼.  Bush,  40  Cal.  846.  Jurisdic- 
tion, in  the  sense  in  which  that  term  is  ordi- 
tlL.R.A. 


narily  employed,  is  not  predicable  of  the  func- 
tion of  the  judge  in  making  the  order  which  he 
is  authorized  to  make  under  section  227  of  the 
Civil  Code,  but  bis  action  thereunder  resem- 
bles more  the  execution  of  a  power  conferred 
upon  him  by  the  statute.  The  statute  has 
conferred  upon  him  an  authority  to  make  the 
order  provided  in  that  section  whenever  cer- 
tain conditions  have  been  complied  with,  but, 
as  the  power  to  make  the  order  is  conditional, 
it  is  always  requisite  to  show  that  the  condi- 
tion under  which  the  authority  could  be  exer- 
cised existed,  before  the  exercise  of  the  power 
can  be  invoked  in  support  of  any  ri^ht  claimed 
thereunder.  There  is  no  provision  in  the  Code 
authorizing  or  sanctioning  the  filing  of  the  in- 
struments with  the  clerk,  or  making  a  record 
of  the  act  of  adoption,  or  of  the  order  of  the 
county  judge,  either  in  the  minutes  of  the 
court  or  in  any  of  the  public  records  of  the 
county. 

The  law  upon  this  subject  as  it  existed  in 
1874  is  contained  in  sections  226  and  227  of  the 
Civil  Code,  which  are  as  follows:  "  Sec.  226. 
The  person  adopting  a  child,  and  the  child 
adopted,  and  the  other  persons  whose  consent 
is  necessary  must  appear  before  the  county 
judge  of  the  county  where  the  person  adopting 
resides,  and  the  necessary  consent  must  there- 
upon be  signed,  and  an  agreement  be  executed 
by  the  person  adopting  to  the  effect  tbat  the 
child  shall  be  adopted  and  treated  in  all  re- 
spects as  his  own  lawful  child  should  be  treat- 
ed, tiec.  227.  The  ludge  must  examine  all 
persons  appearing  before  him  pursuant  to  the 
last  section,  each  separatelv,  and,  if  satisfied 
that  the  interests  of  the  child  will  be  promoted 
bv  the  adoption,  he  must  make  an  order  de- 
claring that  the  child  shall  henceforth  be  re- 
garded and  treated  in  all  respects  as  the  child 
of  the  person  adopting."  From  these  sections 
it  is  seen  that  the  acts  to  be  performed  before 
the  adoption  is  complete  are:  First.  The 
person  adopting  the  child,  and  the  child  adopt- 
ed, together  with  its  parent  or  parents,  must 
all  appear  before  the  county  judge,  and  he 
must  make  a  separate  examination  of  each  of 
the  persons  appearing  before  him.  Second. 
The  parents  of  the  child  must  execute  a  writ- 
ten consent  to  its  adoption  by  the  person  pro- 
posing to  adopt  it,  and  he  must  execute  an 
agreement  to  the  effect  that  the  child  shall  be 
adopted  and  treated  in  all  respects  as  his  own 
lawful  child  should  be  treated.  Third.  After 
such  adoption  and  the  execution  of  said  instru- 
ments, the  judge,  "if  satisfied  that  the  inter- 
ests of  the  child  will  be  promoted  by  the  adop- 
tion," must  make  an  order  sanctioning  the 
adoption  of  the  child.  The  Code  is  silent  as 
to  the  character  and  extent  of  the  examination 
to  be  made  by  the  judge  of  either  of  the  per- 
sons who  are  to  appear  before  him,  but,  inas- 
much as  the  evident  object  of  this  examina- 
tion is  that  the  judge  may  be  satisfied  that  the 
interests  of  the  child  will  be  promoted  by  the 
adoption,  it  is  apparent  tbat  the  extent,  as  well 
as  the  character,  of  the  examination  must  be 
determined  by  the  judge  according  to  the  cir- 
cumstances of  each  case.  The  provision  of  the 
section  is,  however,  imperative  and  mandatory 
that  the  judge  *'must  examine  all  persons  (in- 
cluding the  child)  appearing  before  him."  The 
fact  that  the  consent  of  tne  child,  if  under 
25 
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twelve  yean  of  age,  is  not  required,  does  not 
obviate  the  necessity  of  its  examinatioo.  The 
ezaminatioD  is  not  for  the  purpose  of  obtain- 
iDg  any  consent,  as  that,  both  of  the  parent,  as 
well  as  the  adopter,  must  have  been  previously 
ffiven,  and  is  required  to  be  evidenced  by  writ- 
ing, but  is  for  the  purpose  of  satisfying  the 
Judge  whether  the  interests  of  the  child  will  be 
promoted  by  the  adoption.  There  would  seem 
to  be  a  greater  necessity  for  an  examination  by 
the  Judge  of  a  child  under  twelve  years  of  i^ 
than  of  one  above  that  age,  for,  as  the  child 
above  twelve  years  of  age  must  trive  its  indi- 
vidual consent,  the  ascertainment  whether  such 
consent  was  voluntary  would  greatly  dispense 
with  any  further  examination,  whereas,  in  the 
case  of  an  infant  under  twelve  years  of  age, 
a  greater  responsibility  is  placed  upon  the 
Judge  in  determining  whether  the  interests  of 
the  child  will  be  subserved  by  the  adoption. 
For  this  purpose  the  Judge  would  naturally  in- 
quire into  the  character  and  circumstances  of 
Uie  person  adopting,  the  motives  influencing 
the  parent  to  give  its  consent,  the  history  and 
life  of  the  child;  and  whenever  the  child  was 
capable  of  giving  expression  to  its  feeliogs  or 
wishes,  these  feeiings  and  wishes  would  be  not 
onlf  proper,  but  essential,  subjects  of  exami- 
naiion.  The  character  of  the  child,  its  sex,  its 
age,  its  feelinffs  towards  its  parent,  as  well  as 
towards  the  adopter,  would  all  be  elements  for 
the  purpose  of  giving  to  the.  Judge  informa- 
tion OD  which  to  base  his  determination. 

The  precise  age  at  which  an  examination 
would  be  followed  with  results  tending  to  the 
satisfaction  of  the  Judge  cannot  be  fixed  bv 
general  rules,  but  must  be  left  to  the  individ- 
ual case.  Even  in  matters  which  affect  the 
interests  of  other  persons,  and  where  the  child 
is  without  any  interest,  he  can  be  a  witness  if 
over  ten  ^ears  of  age,  and  also,  though  under 
that  age,  if  he  is  capable  of  receiving  lust  im- 
pressions of  the  facts  respecting  which  he  1b 
examined,  and  of  relating  them  trnlv.  Code 
Civ.  Proa  §  1880.  There  is  no  precise  age  at 
which  a  child  can  be  regarded  as  absolutely 
disqualified  from  testifving,  and  therefore  it 
has  been  wisely  left  to  the  Judge  to  determine, 
after  an  examination  in  each  particular  case, 
the  extent  to  which  he  will  prosecute  his  in- 
quiries for  the  purpose  of  determining  its  com- 
petency. The  rule  which  formerly  obtained 
in  England,  that,  as  the  child  could  not  be  ex- 
amine except  under  oath,  its  evidence  was 
excluded  unless  it  understood  the  nature  of  an 
oath,  not  only  does  not  obtain  in  this  state, 
but  would  be  inapplicable  to  the  case  under 
consideration,  as  the  examination  of  neither  of 
the  parties  is  required  to  be  under  oath.  While 
an  infant  of  only  a  few  months  of  age  would 
not  be  competent  to  respond  to  any. examina- 
tion by  the  Judge,  it  is  equally  clear  that  a 
child  of  eleven  ^ears  of  age  would  be  pre- 
sumed to  have  decided  preferences  which  should 
be  consulted  for  the  purpose  of  satisfying  the 
ludge  whether  its  interests  would  be  promoted 
by  the  adoption  proposed.  A  child  of  five 
years  of  age  has  ordinarily  reached  such  ma- 
turity as  to  be  able  to  have  preferences  as  well 
as  memory,  and  to  give  intelligent  responses 
to  the  questions  that  might  be  put  to  it  by  the 
]udge.  It  was  doubtless  for  this  reason  that 
;he  legislature  required  that  such  examination 
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should  be  made  in  all  instances,  and  that  the 
Judge  should  determine  in  each  case  to  what 
extent  the  examination  should  proceed,  rather 
than  limit  the  age  at  which  it  might  be  made. 
As  in  the  case  when  a  child  is  a  witness  upon 
matters  between  other  parties,  its  competency 
can  be  determined  only  after  a  preliminary  ex- 
amination. Such  examination  must  be  had  in 
every  case  under  the  statute  in  question  for  the 
purpose  of  determining  in  the  first  instance 
whether  the  child  is  competent  to  give  an- 
swers to  the  inquiries,  and,  if  so,  then  the  ex- 
amination should  be  continued  as  to  the  mat- 
ters which  may  enlighten  the  Judge  in  reach- 
ing his  conclusion.  But  it  is  not  necessary  to 
find  a  reason  for  the  form  in  which  the  law  has 
lieen  enacted,  or  to  say  that,  because  the  rea^ 
son  which  would  exist  in  some  cases  does  not 
exist  in  the  individual  case,  therefore  the  re- 
quirement of  the  statute  need  not  be  observed. 
Laws  are  enacted  for  the  purpose  of  prescrib- 
ing a  rule  of  action  applicable  to  all  the  cases 
which  fall  within  the  class  for  which  they  are 
enacted.  But  to  substitute  the  will  of  one 
man  in  each  individual  case  for  a  general  rule 
made  for  an  entire  class  would  be  to  subject 
societv  to  a  rule  of  men,  and  not  of  law.  It 
would  be  difficult  to  give  a  satisfactory  reason 
for  requiring  that  a  summons  in  a  civil  aoliou 
should  be  personally  served  upon  a  new-born 
infant  in  its  nurse's  arms,  as  well  as  upon  the 
person  who  has  the  custody  of  tbe  infant,  ex- 
cept that  it  is  the  requirement  of  the  statute 
that  in  all  cases  there  shall  be  a  personal  serv- 
ice upon  the.  defendant.  There  would  be  no 
certainty  or  safety  in  Judicial  proceedings  if  it 
were  left  to  the  arbitrament  of  a  Judge  to  de- 
termine in  each  case  whether  the  defendant 
was  of  such  tender  yean  that  it  would  be  use- 
less to  make  a  personal  service  upon  it,  and 
tberefore  the  legislature  has  wisely  determined 
that  there  shall  be  personal  service  upon  the 
defendant  in  all  cases,  as  it  has  also  said  that 
in  all  cases  the  Judge  shall  make  a  separate  ex- 
amination of  a  child  proposed  for  adoption. 

As  it  appears  upon  tbe  face  of  the  order 
made  by  the  county  Judge  that  he  disregarded 
this  requirement  of  the  Code  for  an  examina- 
tion by  him  of  the  child,  I  am  of  the  opinion 
that  there  was  an  essential  defect  in  the  pro- 
ceedings taken  for  its  adoption,  and  that  the 
order  of  the  judge  sanctioning  the  adoption 
was  made  without  a  compliance  with  one  of 
the  essential  provisions  of  the  Code,  and  con- 
sequently conferred  no  rights  either  upon  the 
person  adopting  or  upon  the  child.  In  thus 
holding  that  it  is  necessary  to  show  a  compli- 
ance with  all  the  requirements  of  the  Code,  I 
do  not  disregard  the  provisions  of  section  4  of 
the  Civil  Code,  that  •*  its  provisions  are  to  be 
liberally  construed,  with  a  view  to  effect  its 
objects  and  to  promote  Justice."  This  rule  for 
a  liberal  construction  is  applicable  only  to  the 
provisions  of  the  Code,  and  is  limited  to  the 
objects  sought  to  be  effected.  The  most  ex- 
tended application  of  this  rule  has  never  Justi- 
fied the  disregard  of  plain  requirements  of  a 
statute,  or  the  omission  of  any  act  which  is 
specifically  declared  essential  to  effecting  the 
object  of  the  provision.  '*  Liberal  construc- 
tion does  not  mean  enlargement  or  restriction 
of  a  plain  provision  of  a  written  law.  If  a 
provision  of  the  code  is  plain  and  unambigu- 
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OQS,  it  is  the  duty  of  the  court  to  enforce  it  as 
it  is  written.  It  it  is  ambigaoas  or  doubtful, 
or  susceptible  of  different  coostructions  or  in- 
terpretations, then  such  liberality  of  construc- 
tion 18  to  be  indulged  in  as,  witbin  the  fair  in- 
terpretation of  its  language,  will  effect  its 
apparent  object,  and  promote  lustioe."  Be 
Je98up,  81  Cal.  419.  6  L.  R.  A.  594.  **The 
power  to  adopt  minor  children  is  a  creation  of 
the  statute  which  was  unknown  to  the  com- 
mon law,  and  the  mode  must  be  held  to  be  the 
measure  of  the  power."  JSx  parte  Okambers, 
80  Cal.  219.  "  The  riebt  of  adoption  is  purely 
statutory.  It  was  unknown  to  the  common 
law,  and,  as  the  right  when  acquired  under 
our  statute  operates  as  a  permanent  transfer  of 
the  natural  rights  of  the  parent,  it  is  repug- 
nant to  the  principles  of  tbe  common  law,  and 
one  who  claims  that  such  a  change  has  occurred 
must  show  that  every  requirement  of  tbe  stat- 
ute has  been  strictly  complied  with.  It  cannot 
be  said  that  one  condition  is  more  important 
than  another."  Ex  parte  Clark,  87  Cal.  641. 
Tbe  construction  of  a  ptatute  is  the  interpre- 
tntion  of  tbe  meaning  of  tbe  legislature:  and 
wbeo  its  meaning  is  clear,  or  the  language  of 
thv  statute  is  unambiguous,  there  is  no  oppor- 
tunity for  construction.  It  is  only  when  the 
lanp-uage  of  an  act  is  susceptible  of  different 
meanings,  or  when  the  object  sought  or  the 
means  provided  for  effecting  the  object  are 
imperfectly  expressed,  that  rules  of  construc- 
tion are  invoked.  Tbe  rule  directing  that  a 
statute  shall  be  liberally  construed  means  that 
the  terms  therein  used  are  not  to  be  con- 
strued so  strictly  as  to  defeat  the  evident  pur- 
pose of  tbe  statute  by  a  strict  adherence  to  the 
letter,  but  that,  if  tbe  acts  required  by  the 
statute  are  performed,  it  will  be  a  sufficient 
compliance  with  the  legislative  intent,  though 
they  may  not  be  performed  in  tbe  exact  mode 
or  'order  prescribed  by  the  statute.  In  the 
present  ca$;e,  for  example,  the  provision  in 
section  226,  that  when  .the  parties  appear  be- 


fore the  county  judge  "  the  necessary  consent 
must  thereupon  be  signed,  and  an  agreement 
executed  bv  the  person  adopting,"  does  not  re- 
quire the  literal  construction  that  such  consent 
and  agreement  are  ineffective  if  signed  prior 
to  the  appearance  of  tbe  parties  before  the 
judge.  The  object  of  the  statute  is  that  tbe 
consent  and  agreement  shall  be  executed  and 
approved  by  the  judge,  and  it  is  immaterial 
whether  they  are  signed  before  the  parties  ap- 
pear before  him  or  are  signed  in  his  presence, 
if  their  execution  is  conceded  and  sanctioned 
by  the  judge.  It  is  never  permitted,  however, 
under  any  rule  of  liberal  construction,  to  dis- 
pense with  an  explicit  requirement  of  the  stat- 
ute, upon  the  theory  that  it  could  not  have 
been  intended  by  the  legislature,  or  that  the 
court  or  jjudge  shall  exercise  its  discretion  in 
determining  whether  such  requirement  is  es- 
sential. It  is  not  witbin  any  definition  of  lib- 
eral construction  for  a  court  to  substitute  its 
own  judgment  for  that  of  the  legislature. 

It  cannot  be  presumed  that  the  judge  did 
any  other  act  or  made  any  other  examination 
than  he  has  recited  in  his  order;  and  in  the  face 
of  his  recital  that  he  examined  the  parties  who 
appeared  before  him  "save  and  except  the 
child,"  it  cannot  be  presumed  that  he  made 
any  examination  whatever  of  the  child.  As 
the  order  was  made  in  the  execution  of  a  stat- 
utory autboritv.  it  was  necessary  to  show  by 
the  order  itself  the  existence  of  all  the  condi- 
tions under  which  the  statute  permitted  him 
to  exercise  such  auihoritv;  and,  althoush  he 
was  a  county  judge,  yet  the  execution  of  this 
authority  was  not  in  the  exercise  of  any  ju- 
dicial power,  and  the  rules  of  presumption  that 
are  invoked  in  support  of  judicial  action  have 
no  application.  1  think  that  the  judgment 
and  Older  shoidd  be  affirmed. 

PaterBon,  J,: 

I  concur  in  the  views  expressed  by  Mr. 
Justice  Harrison. 
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Ada  B.  GORDON,  Appt., 

tj. 

George  B.  GORDON. 

ail  m.  100.) 

i.  The  rl^rM  to  deftod  a  suit  for  a  di* 
▼oree  cannot  bo  denied  on  account  of  de- 
fendant's failure  to  pay  alimony  as  ordered  by 
theoonrt. 

8*  The  erreoneone  belief  that  a  diToree 
has  been  granted  and  reliance  apon 
the  statement  of  an  attorney  to  that 
eflTeet  who  shows  what  purports  to  be  a  copy  of 
a  decree  of  divorce  and  a  subsequent  marriase 
contracted  on  the  faith  of  the  supposed  divorce, 
will  not  prevent  cohabitation  thereunder  from 

NOTB.— On  tbe  question  of  ffood  faith  In  subse- 
quent marriage  t)ef  ore  a  prior  marriage  lias  been 
fn  fact  dissolved,  see,  in  connection  witb  the  above 
case,  Pratt  v.  Pratt  (Mass.)  ante^  87,  and  Darrow  v. . 
DaiTow  (Massj  ante^  lOQl  i 
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being  adulterous  so  as  to  bar  a  claim  for  divorce 
in  a  subsequent  action. 

(March  2i,  1802.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Appellate  Court,  First  District,  reversing 
a  decree  of  the  Superior  Court  for  Cook  County 
in  favor  of  complainant  in  a  suit  for  a  divorce. 
Affirmed, 

On  March  2,  1887,  complainant,  a  resident 
of  Toronto,  Canada,  filed  her  bill  for  a  divorce 
in  tbe  superior  court  of  Cook  county,  charging 
adultery  in  Chicago.  She  affirmed  tbat  her 
husband  was  a  resident  of  Buenos  Ayres,  and 
service  was  had  by  publication,  followed  by 
default.  On  May  7,  1887,  having  been  in- 
formed by  her  solicitor  that  a  divorce  had  been 
granted,  she  married  one  Wilson.  In  18^9, 
George  B.  Gordon  filed  a  petition  to  be  admit- 
ted to  defend,  showing  tbat  be  had  not  been  in 
Chicago  at  the  time  of  the  alleged  adultery^ 
and  that  he  had  no  notice  or  knowledge  of  the 


iLT^niOIB  SUPBBIIB  COUBT. 


proceediDgs  io  the  divorce  bqU  antil  about  six 
months  prior  to  filing  the  petition.  The  de- 
cree was  opened  and  the  bill  dismissed.  On 
September  19,  1889.  com plainant  filed  a  new 
bill,  chargioK  adultery  in  Chicago  since  the 
dismissal  of  tier  former  bill.  Defendant  ans- 
wered, denying  the  charges,  and  also  set  up  re- 
criminatory matter.  On  April  21,  1890,  an 
order  was  made  directing  defendant  to  pay  a 
counsel  fee  to  complainant's  counsel.  For  de- 
fault of  payment  his  answer  was  stricken  out, 
and  a  decree  for  divorce  was  subsequently  en- 
tered from  which  defendant  appealed. 

Further  facts  appear  in  the  opinion. 

Messrs,  D.  T.  Dancombe  and  Ernest 
Jokugtryt  for  appellant: 

There  can  be  no  crime  committed  without 
ft  wrongful  intent  or  criminal  negligence. 

1  Bishop,  Crim.  L.  7th  ed.  §  287;  The  WO- 
liam  Gray,  1  Paine,  C.  C.  16;  United  States  v. 
Pearee,  2  McLean.  14. 

A  sexual  intercourse,  otherwise  unlawful,  is 
not  adultery  which  causes  divorce  if  occurring 
under  an  innocent  mistake  of  facts. 

Bishop,  Mar.  &  Div.  §^  886.  p.  888;  Bishop, 
Stat.  Grimes,  §  231,  p.  281.  ^  182,  p.  188. 

The  cohabitation  of  appellant  with  Wilson 
under  the  second  marriage,  under  the  belief 
that  she  was  divorced  from  her  former  hus- 
band, and  under  a  mistake  of  the  facts,  is  not 
adultery. 

mcJxoU  V.  Nichols,  81  Vt  828,  73  Am.  Dea 
852i  Com.y,  Thompson,  11  Allen,  28,  87  Am. 
Dec.  686;  Com,  v.  Mash,  7  Met.  472;  Moors  v. 
Moors,  121  Mass.  282:  8laU  v.  Ooodenow,  65 
Me.  82;  Simonds  v.  Simonds,  108  Mass.  072, 
4  Am.  Rep.  676;  Bailey  v.  Bailey,  45  Hun, 
280;  ValUau  v.  VaUeau,  6  Paige,  207,  8  L.  ed. 
957;  OramY,  Oram,  8Redf.  800;  Bishop,  Stat. 
Crimes,  856.  857;  Com  v.  Putnam,  1  Pick.  186; 
Jones  V.  Zoller,  82  Hun,  280;  Carttoright  v. 
McQown,  121  in.  888. 

Mr.  Frank  Ives,  for  appellee: 

The  court  had  no  authority  to  deprive  de- 
fendant of  a  right  of  defense  for  his  failure  to 
pay  a  money  decree. 

Becker  v.  Becker,  15  HI.  App.  247;  Burgess 
▼.  Burgess,  25  III.  App.  625;  Peel  v.  Peel,  50 
Iowa,  521;  Dan.  Ch.  Pr.  6th  ed.  904;  Bailp 
▼.  Baily,  69  Iowa,  77;  Fry  v.  Ernest,  9  Jur. 
N.  8.  1151. 

Mere  belief  that  a  former  marriage  has  been 
dissolved  by  a  decree  does  not  answer  the 
charge  of  adultery. 

mc/ioU  V.  NichoU,  81  Vt  328,  73  Am.  Dec. 
852;  McOiffert  v.  McGiffert,  81  Barb.  69; 
Simonds  v.  Simonds,  103  Mass.  572,  4  Am. 
Rep.  676;  People  v.  Baker,  76  N.  Y.  78;  Stew- 
art, Mar.  &  Div.  §  242;  Flower  v.  Flower,  42 
N.  J.  Eq.  152:  Bailey  y.  Bailey,  45  Hun,  278; 
(/Dea  V.  a  Dea,  101  N.  Y.  28. 

Craiff*  J,^  delivered  the   opinion  of  the 

court: 

Two  questions  are  presented  by  this  record: 
First,  whether  the  court  erred  in  striking  out 
the  answer  of  the  defendant,  George  B.  Gor- 
don, for  his  failure  to  pay  temporary  alimony 
as  decreed  by  the  court;  second,  whether  Ada 
E.  Gordon,  complainant,  was  guilty  of  adul- 
tery by  her  marriage  with  Harvey  Wilson  on 
the  7th  day  of  May,  1887,  and  her  subsequent 
cohabitation  with  him  as  his  wife  from  that 
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date  until  the  2d  day  of  March,  1889,  when  she 
discovered  that  her  decree  of  divorce  was  in- 
valid. 

The  questions  involved  are  important,  and 
not  entirely  free  from  difiSiculty.  It  is  clear 
that  the  defendant  was  in  contempt  of  court  in 
failing  to  obey  the  decree  of  the  court  in  or- 
dering the  payment  of  temporary  alimony; 
and,  while  the  court  had  the  power  to  resort 
to  such  means  as  are  provided  in  chancery 
practice  to  enforce  obedience  to  its  decrees, 
whether  the  court  had  tbe  power  to  go  so  far 
as  to  prevent  the  defendant  from  interposing  a 
defense  to  tbe  merits  of  the  bill,  while  he  was 
in  contempt  of  court  in  failing  to  pay  a  decree 
for  the  payment  of  temporary  alimony,  pre- 
sents  a  serious  question.  There  are  authorities 
which  sustain  the  ruling  of  the  court.  Waiker 
V.  Walker,  82  N.  Y.  260,  may  be  regarded  as 
a  leading  case  on  the  question.  There,  as 
here,  the  defendant,  in  an  action  of  divorce, 
was  in  contempt  because  of  disobedience  of  an 
order  of  the  court  directing  the  payment  of  ali- 
mony, and  it  was  held  that  an  order  directing 
defendant's  answer  to  l)e  stricken  out,  unless 
be  obey  the  previous  order  within  five  davs; 
also  an  order  striking  out  the  answer  upon  hia 
failure  to  obey,  and  directing  a  reference  to 
take  proof  of  the  facts  stated  in  the  comohiint, 
— was  proper.  Where  a  complainant  is  in  con- 
tempt there  mav  be  cogent  reasons  for  holding 
that  his  proceedings  shall  be  stayed  so  long  as 
he  remains  in  contempt,  under  the  well-known 
maxim  that  '*he  who  seeks  equity  must  do 
equIt^V.**  But  this  well-known  principle  con- 
not,  m  reason,  be  applied  to  a  defendant  who 
is  merely  defending  himself  against  attack. 
Indeed,  a  rule  denying  a  defendant  a  right  of 
defense,  solely  upon  tbe  ground  that  he  had 
failed  to  pay  a  moneyed  decree  in  a  divorce 
proceeding,  would  seem  to  be  a  harsh  one,  and 
one,  too,  which  in  many  cases  might  work 
great  injustice.  The  rule,  therefore,  in  Walk- 
er V.  Walker,  has  not  been  looked  upon  with 
favor,  and  in  many  of  the  states,  in  its  applica- 
tion to  divotce  cases,  the  courts  have  not  fol- 
lowed it,  but  held  the  contrary  doctrine.  Peel 
V.  Peel,  50  Iowa,  521;  Baily  v.  Baily,  69  Iowa, 
77;  Johnson  v.  San  Francisco  City  d:  County 
Suver.  Ot,  68  Oal.  578.  These  cases  hold  that, 
although  the  defendant  mav  be  contumacious, 
the  court  cannot  deprive  him  of  the  right  of 
defense.  In  Haldane  v.  Eekford,  L.  R.  7  Eq. 
425,  where  the  doctrine  contended  for  was  at> 
tempted  to  be  applied,  the  vice-chancellor  said: 
"Although  the  contempt  committed  by  the  de- 
fendants had  been  of  the  moat  flagrant  kind, 
yet,  as  what  they  asked  was  for  the  purpose  of 
defending  themselves,  he  had  no  jurisdiction 
to  refuse  the  order."  See  also  King  v.  Byraut, 
3  Myl.  &  C.  191;   WiUon  v.  Bates,  Id.  197. 

Tne  power  of  the  court  to  commit  the  de- 
fendant until  he  obeyed  the  order  of  the  court, 
or  showed  a  satisfactory  excuse  for  a  failure 
to  comply,  is  not  questioned  or  denied;  but 
upon  what  principle  of  justice  can  a  rulinf^  be 
sustsined  which  denied  a  defendant  all  right 
to  be  heard  in  defense  of  the  case  made  in  tbe 
bill?  If  the  court  had  the  power  to  strike  out 
the  answer,  it  necessarily  had  the  power  to  re- 
fuse to  hear  any  evidence  the  defendant  might 
offer  in  answer  to  the  bill  or  in  support  of  tbe 
matters  set  up  in  the  answer.    A  rile  of  this 
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character,  once  established  in  divorce  cases, 
would  DOt,  in  our  judgment,  have  a  beoeficial 
effect  upon  the  rights  of  parties,  and  in  many 
cases  the  tcudency  of  the  rule  would  be  to 
bring  the  law  into  disrepute.  Under  our  prac- 
tice, divorces  are  granted  aod  marriage  con- 
tracts set  aside  quite  as  readily  as  could  be  de- 
sired if  proper  regard  is  ^ven  to  the  well 
being  of  society;  but  should  a  defendant  be 
denied  the  right  of  all  defenses  for  non-pay- 
ment of  alimony,  in  many  cases  doubtless  di- 
vorces would  be  granted  and  marriage  con- 
tracts set.  aside  upon  false  or  insufficient 
evidence,  for  the  reason  the  defendant  was  de- 
nied the  right  to  expose  a  false  or  fictitious 
case.  It  is  true  that  the  defendant's  counsel 
was  permitted  to  cross-examine  complainant's 
witnesses,  tiut  this  did  not  cure  die  error. 
When  the  answer  was  stricken  out,  the  founda- 
tion for  the  defendant's  defense  was  gone.  He 
bad  the  right  to  presume  that  no*  evidence 
would  be  allowed  or  considered  in  defense  of 
the  matters  relied  upon  to  defeat  the  bill. 

Section  10,  chap.  40.  Rey.  Stat  1874,  pro- 
vides that  in  suits  for  divorce,  when  adultery 
la  the  ground  of  complaint,  if  it  appears  that 
both  parties  have  been  guilty  of  adultery,  no 
divorce  shall  be  decreed.  The  defense  inter- 
posed in  this  case  was  that  the  complainant  had 
been  guilty  of  adultery;  and,  if  the  facts  as 
they  appear  in  the  record  are  sufficient  to  sus- 
tain that  charge,  the  decision  of  the  appellate 
court  holding  that  complainant  had  been  guil- 

S'  of  adultery  will  have  to  be  affirmed.  In 
ishop  on  Marriage,  Divorce  &' Separation 
(vol.  1,  g  1607)  the  author  lays  down  the 
rule  that  adultery,  to  justify  divorce,  must 
be  voluntary.  The  doctrine  »  also  laid  down 
that  adultery  is  not  committed  where  the  par- 
ty is  compelled  by  force  or  ravishment,  or 
where  the  wife  has  intercourse  with  a  man  not 
her  husband  through  mistake,  she  believing 
him  her  husband,  or  where  the  wife  marries 
another  man,  through  a  belief  that  her  former 
husband  is  dead,  andf  during  the  continuance  of 
this  t>elief  lives  in  matrimonial  intercourse  with 
him.  The  author  then  adds  [§  1510] :  *  'If,  in 
the  case  lost  mentioned,  the  statutes  make  the 
second  marriage  voidable,  ...  in  distinction 
from  void,  a  cohabitation  under  it  is  not  adul- 
tery." In  section  1511  the  author  says;  "If 
the  second  marriage  is  void,  a  voluntary  co- 
habitation under  it  otherwise  than  through  in- 
nocent mistake,  as  just  explained,  will  be 
adultery."  In  section  1514  the  author  says: 
**If,  after  a  formal,  divorce,  the  defendant 
should  suppose  it  valid  when  it  was  void  be- 
cause of  some  fact  whereof  he  had  no  knowl- 
edge, then,  since  parties  are  not  concluded  to 
know  facts,  cohabitation  under  a  second  mar- 
riage contracted  by  him  would  not  be  adultery, 
unless  continued  after  he  became  aware  of  the 
facts." 

As  we  understand  the  argument  of  appel- 
lant's counsel,  they  rely  mainly  on  the  doctrine 
last  announced  by  Bishop,  in  the  argument 
it  is  said:  "What  the  appellant  did  in  this 
case  she  did  under  the  sanction  of  the  law  and 
under  a  decree  of  the  court.  When  she  mar- 
rial  the  second  time  that  decree  remained  ab- 
solutely good,  and  was  binding  until  it  was 
set  aside,  and  she  has  the  right  to  claim,  as  she 
had  the  right  and  still  has  the  right  to  claim, 
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the  protection  under  that  decree  up  to  the  time 
it  was  set  aside."  In  order  to  determine 
whether  complainant  falls  within  any  of  the 
rules  heretofore  alluded  to,  it  will  be  necessary 
brieflv  to  refer  to  the  facts.  On  the  ^d  day  of 
March,  1887,  complainant  filed  her  bill  for  di- 
vorce against  Gkorge  B.  Gordon,  in  the  supe- 
rior  court  of  Cook  county,  on  the  ground,  as 
alleged  in  her  biU,  of  cruel  treatment  and 
adultery.  Service  was  had  by  publication, 
and  defendant  did  not  appear.  On  the  7th 
day  of  May,  1887,  the  cause  was  called  for 
trial,  and  complainant  testified  as  a  witness 
in  the  case.  After  the  hearing,  and  on  the 
same  day,  complainant  was  informed  by  her 
solicitor  that  she  had  obtained  a  decree  of  di- 
vorce, and  be  gave  her  what  purported  to  be 
a  copy  of  the  decree,  certified  by  him  as  no- 
tarv  public,  and  informed  her  that  she  had  a 
right  to  marry;  that  be  went  with  her  to  the 
office  of  the  county  clerk,  and  obtained  a 
license,  and  on  that  dav  she  was  married  to  M. 
H.  Wilson,  and  cohabited  with  him  as  his 
wife  until  March,  1889.  It  turned  out,  how- 
ever, ttiat  no  decree  was  rendered  on  May  7, 
but  on  May  27  more  evidence  was  taken,  and 
a  decree  of  divorce  entered  on  May  28,  1887. 
In  July  or  August,  1887,  complainant  learned 
that  the  paper  ner  solicitor  had  furnished  her 
was  not  a  copy  of  a  decree,  and  she  then  pro- 
cured a  certified  copy  of  the  decree  of  May 
28,  and  in  the  following  January  she  was 
again  married  to  Wilson.  On  February  7, 
1889,  the  defendant  api)eared  in  court,  and 
filed  a  petition  to  set  aside  the  decree  of  di- 
vorce, on  the  ground  that  it  had  been  obtained 
by  false  and  fraudulent  evidence,  and  on  April 
18,  the  decree  was  vacated  and  set  aside.  On 
September  19,  1889,  complainant,  Ada  E. 
Gordon,  filed  this,  her  second  bill,  against 
George  B.  Gordon,  charging  him  with  adul- 
tery. It  will  be  ol)8erved  that  the  complain* 
ant  cohabited  with  Wilson  as  his  wife  from 
May  7  until  May  28,  a  period  of  twenty-one 
days,  while  she  was  the  lawful  wife  of  the  de- 
fendant, before  she  obtained  a  divorce;  so  that 
during  this  period  she  cannot  claim  the  pro- 
tection of  any  decree,  either  void  or  voidable, 
as  no  decree  was  in  existence  until  Mav  28, 
1887.  It  will  therefore  serve  no  useful  pur- 
pose to  enter  upon  a  discussion  of  the  question 
whether  the  decree  of  May  28  was  void  or 
voidable,  or  whether  the  cohabitation  of  com- 
plainant with  Wilson  after  the  rendition  of 
that  decree  was  adulterous  or  not,  because,  if 
the  complainant  was  not  guilty  of  adultery  by 
cohabiting  with  Wilson  after  the  decree  was  ren- 
dered, the  question  would  still  remain  as  to  the 
legal  eiTect  of  her  cohabitation  before  the  de- 
cree was  rendered.  We  will  therefore  confine 
what  we  may  say  to  that  branch  of  the  case. 
Bailey  v.  Bailey,  45  Hun,  278,  has  been  cited 
and  relied  on  by  counsel  for  appellant.  In 
that  case,  a  decree  of  divorce  having  been 
granted  in  favor  of  the  complainant,  he  at 
once  married  another  woman.  Subsequently 
the  defendant  appealed,  but  the  complainant 
continued  to  cohabit  with  his  wife  by  the 
second  marriage  for  about  ten  months,  when 
the  Judgment  was  reversed,  and  the  question 
presented  was  whether  complainant  was  guilty 
of  adultery  with  a  woman  under  a  second 
marriage,  while  the  Judgment  granting  him  s 
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divorce  was  in  fuU  force,  and  the  court  held 
he  waa  not.  Without  stopping  to  determine 
whether  the  rule  laid  down  in  this  case  ia  the 
correct  one  or  not,  it  is  manifest  that  the  case 
cannot  he  regarded  as  an  authority  on  the 
question  involved,  for  the  reason  that  the  co- 
habitation of  complainant  with  Wilson,  relied 
upon  here,  was  not  under  a  judgment  or  de- 
cree of  court.  The  next  case  relied  upon  is 
VaUeau  y.  VaUeau,  6  Paige,  207,  8  L.  ed. 
057.  In  this  case  the  husband  deserted  his 
¥^ife  for  more  than  five  years,  and,  aft- 
er an  absence  of  seven  years,  the  wife,  not 
knowing  that  the  husband  was  alive,  in 
good  faith  married  and  cohabited  with  a  sec- 
ond husband,  and  it  was  held  that  the  wife 
was  not  guilty  of  adultery.  This  decision  is 
predicated  to  a  great  extent  on  a  statute  of 
New  Tork  which  provides  that  a  second  mar- 
riage contracted  in  good  faith,  where  the  first 
husband  has  absented  himself  for  five  years, 
without  being  known  by  the  wife  to  be  hving, 
is  only  voidable.  See  Bishop,  Mar.  &  Div. 
§283.  Oram  v.  Oram,  8  Redf.  800,  has  also 
been  cited.  This  was  an  application  to  revoke 
letters  of  administration  granted  to  a  wife  in 
the  estate  of  a  second  husband,  the  former 
husband  being  alive  when  a  second  marriage 
was  entered  into,  and  it  was  held  that  the  sec- 
ond marriage  was  void,  and  the  letters  of  ad- 
ministration granted  to  her  as  the  widow  of 
the  second  husband  should  be  revoked.  This 
case  has  no  special  bearing  on  the  question  in- 
volved. Smith  ▼.  Smith,  64  Iowa,  682,  has 
also  been  cited;  but  this  case,  upon  examina- 
lioD,  will  be  found  not  to  be  in  point.  In- 
deed, no  authority  has  been  cited  which  holds 
that  the  cohabitation  of  the  complainant  with 
Wilson  befgre  a  decree  of  divorce  was  granted 
is  not  adultery;  and,  so  far  as  our  investiga- 
tion has  gone,  we  have  found  no  such  au- 
thority. Indeed,  the  authorities  all  seem  to 
hold  a  contrary  view.  Stewart,  Mar.  &  Div. 
g  242,  says:  "  Bona  fide,  but  erroneous,  belief 
of  a  husband  that  his  wife  is  divorced  from 
him  does  not  save  his  intercourse  with  another 
woman  from  beiuff  adultery."  State  v.  Good- 
evow,  65  Me.  82,  u  a  case  m  point.  The  de- 
fendants were  on  trial  for  adultery,  and  they 
offered  to  prove,  as  a  defense,  that  Hussey, 
the  former  husband,  deserted  his  wife,  and 
married  another  woman;  that  the  Justice  of 
the  peace  who  united  the  defendants  in  mar- 
riage advised  that,  on  account  of  such  deser- 
tion and  marriage,  they  had  the  right  to  inter- 
marry; and  that  they  believed  the  statement  to 
be  true,  and  acted  upon  it  in  good  faith.  It 
is  there  said:  "  The  defendants  say  that  they 
were  misled  by  the  advice  of  the  magistrate  of 
whom  they  took  counsel  concerning  their 
marital  relations.  But  the  gross  ignorance  of 
the  magistrate  cannot  excuse  them.  They 
were  guilts  of  negligence  and  fault  to  take  his 
advice.  They  were  bound  to  know  or  ascer- 
tain the  law  and  the  facts  at  their  peril.  .  .  . 
The  facts  proved  may  mitigate,  but  cannot  ex- 
cuse, the  offense  charged  against  them." 
Moors  V.  Moors,  121  Mass.  282,  is  also  a  case  in 
point.  It  is  there  said :  ' '  The  decree  nisi  here- 
tofore entered  in  this  case  was,  as  the  term  im- 
ports, provisional  only,  and  did  not  have  the 
effect  of  dissolving  the  marriage  between  the 
parties.  The  libelant  was  not  entitled  to  a  full 
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divorce  until  he  had  proved  that  he  had  given  the 
notice  required  by  the  rule  of  the  court  under 
the  statute,  (1867,  chap.  222,)  and  that  no  causa 
to  the  contrary  had  been  made  to  appear.  .  .  . 
Of  course,  the  subseauent  marriage,  which  the 
libelant  has  undertaken  to  contract  with  an- 
other woman,  is  illegal  and  void.  Orates  v. 
Grates,  108  Mass.  814;  Edgerly  v.  Edgerly, 
112  Mass.  58.  It  is  urged  that  as  the  libelant 
acted  under  the  belief  that  he  had  obtained  a 
divorce  and  was  at  liberty  to  marry  again,  bis 
intercourse  with  the  woman  whom  he  had 
since  married  was  not  adulterous.  But  we  do 
not  find,  in  the  facts  reported,  .  .  .  anything 
to  Justify  him  in  such  an  assumption.  .  .  . 
If  he  acted  in  good  faith,  and  under  an  honest 
mistake  as  to  his  rights  and  duties,  that  fact 
might  properly  be  considered  in  mitigation  of 
punishment  if  he  should  be  indicted  for  ad ul* 
tenr,  but  would  be  of  no  avail  as  a  ground  of 
defense."  See  also  Bishop,  Stat~  Crimes, 
g  664;  Simonds  v.  Simonds,  108  Mass.  572,  4 
Am.  Rep.  576;*  Cbm.  v.  Thompson,  11  Allen, 
28,87Am.  Dec.  685. 

It  is  true  that  after  the  hearing  the  com- 
plainant's solicitor  gave  her  what  purported 
to  be  a  copy  of  a  decree  of  divorce,  which  he  cer- 
tified as  a  notary  public,  and  the  complainant 
testified  that  her  solicitor  said:  "After  the  hear- 
ing, Mr.  Beatty  told  me  I  had  my  decree,  and 
that  I  could  marry  or  do  as  I  pleased."  Be- 
liance  seems  to  be  placed  upon  what  the  com- 
plainant's solicitor  aid  and  said  as  a  Justification 
of  the  complainant's  intercourse  with  Wilson 
before  she  obtained  a  decree  of  divorce.  If  the 
complainant  was  on  trial  on  a  charge  of  adultery 
and  had  acted  in  good  faith,  in  an  honest  belief 
of  the  truth  of  what  her  solicitor  said  and  did, 
such  facts  might  properly  be  considered  in  miti- 
gation of  punishment;  but  such  facts  cannot  be 
relied  upon  as  a  ground  of  defense  in  this  ac- 
tion. The  complainant  seems  to  have  been  a 
woman  of  intelligence,  and,  at  least,  of  ordi- 
nary business  capacity.  She  appeared  at  the 
trial  on  her  application  for  divorce.  Wilson, 
the  man  she  married,  was  also  present,  and 
she  had  an  opportunity  to  consult  with 
him.  There  was  no  difficulty  in  ascertaining 
whether  she  had  obtained  a  decree  of  divorce 
or  not.  If  she  or  Wilson  had  gone  to  the  clerk 
of  the  court  he  would  have  informed  them  in 
regard  to  the  matter.  It  was  the  duty  of  com- 
plainant to  ascertain  and  know,  before  she  en* 
tered  into  the  marriage  relation  with  another 
man,  that  she  had  procured  a  divorce.  She 
had  no  right  to  rely  upon  the  falsehood  of  an 
unscrupulous  attornerEv  when,  without  trouble 
or  expense,  she  coula  have  gone  to  the  clerk 
of  the  court  where  the  cause  was  heard,  and 
learned  the  truth.  And  the  ignorance  or  dis- 
honesty of  her  solicitor  cannot.be  relied  on  as 
an  excuse  for  her  negligence.  As  said  before, 
the  complainant  was  present  at  the  hearing, 
and  had  as  good  an  opportunity  to  learn  and 
know  the  result  of  her  case  as  did  her  solicitor; 
and,  under  such  circumstances,  she  had  no 
right  to  rely  upon  any  false  statement  the  solic^ 
tor  might  see  proper  to  make.  Indeed,  while 
the  conduct  of  complainant's  solicitor  in  fur* 
nishing  her  a  copy  of  a  decree  when  none  had 
been  rendered,  and  saying  to  her  that  she  waa 
at  liberty  to  enter  into  the  marriage  relation, 
cannot  be  excused,  at  the  same  time  the  facta 
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•oiToaiidiiig  the  transaction  seem  to  indicate 
that  undue  haste  for  a  second  marriage  had  at 
least  some  influence  in  the  conduct  of  com- 
^inant.  The  marriage  of  complainant  with 
Wilson  before  she  obtained  a  divorce  from 
Gordon  was  void.  The  law  on  this  subject 
is  well  settled  bv  the  decisions  of  this  court, 
as  well  as  by  the  decisions  in  other  states. 
In  Reevei  v.  Beeves,  54  LI.  833.  in  a  petition 
for  dower,  it  was  held  that  the  marriage 
of  a  woman  with  a  man  whose  wife  by  a 
former  marriage  is  still  living,  undivoroed, 
is  void.  In  Cartwright  v.  McQown,  121  Dl. 
395,  in  considering  the  effect  of  a  second 
marriage  where  a  divorce  had  not  been  grant- 
ed, it  is  said:  '*The  marriage  of  a  man  and  wom- 
an, where  oneof  themhasa  hu5(band  or  wife  of 
a  prior  marriage,  who  is  then  living  and  undi- 
▼orced,  is  void,  and  not  merely  voidable."  If 
the  marriage  of  the  complainant  with  Wilson 
was  void,  as  held  in  the  cases  cited,  we  are 
aware  of  no  principle  upon  which  it  can  be 
held  that  her  cohabitation  with  him  was  not 
adalterous.  The  marriage  with  Wilson  being 
void,  8he  occupied  the  same  position  that  she 
would  have  occupied  If  she  had  cohabited 
with  him  without  marriage. 

The  judgment  of  the  Appellate  Court  teill  be 
affirmed, 

Shope,  J.,  dissenting.  ' 

Rehearing  denied. 


Charles  L.  HUTCHINSON  et  al.,  Fife,  in 
Err,, 

V, 

Bussel  ULRICH  et  al. 

a4MU.88B.) 

1.  The  eorenaAt  of  a  graAtor  to  a  pnr- 
eha  — r  of  one  of  meverul  lota  in  a  tract 

taindhig'  the  ffrantor  to  iDclude  certain  building 
restrictions  'in  deeds  of  the  other  lots  enures  to 
the  benefit  of  subsequent  purchasers  of  such  lots, 
and  entitles  tbem  to  enforce  such  building  re- 
■triottons  against  one  of  such  grantees  who  vlo- 


S.  Baatrletiona  and  prohibition  aa  to 
the  nae  of  real  pr(»perty  by  the  grantee 
should  generally  be  resolved  In  favor  of  tbe  free 
use  of  the  property. 

8.  The  worda  ''only  a  mkugle  dwellinir^ 
in  a  Imildin^  restrietion  are  not  words  of 
art,  and  testimony  of  architects,  real  estate  men 
and  loaners  of  money  upon  real  estate  Is  not  ad- 
mlsdlkle  to  explain  their  meaning. 

4«  A  proTialon  in  a  deed  reatrietin^ 
Iwrilding  on  a  lot  to  *'a  ain§f le  dwelling 
must  be  construed  to  mean  a  single  building  used 
for  a  dwelling,  and  does  not  prevent  the  building 
of  a  flat  or  apartment  bouse  thereon  to  be  occu- 
pied l^  more  than  one  family. 

(April  8, 1808.) 

ERROR  to  the  Circuit  Court  for  Cook  County 
to  review  a  decree  dismissing  the  bill  in  a 


suit  brought  to  enjoin  the  erection  of  an  apart- 
ment house  on  a  certain  lot  in  the  city  of  Chi- 
cago in  alleged  violation  of  a  restrictive  cov- 
enant in  the  title  deed.    Affirmed* 

Statement  by  Cr9dg»  J, : 

This  was  a  bill  brought  by  Charles  L. 
Hutchinson,  Alison  VT.  Harlan,  James  Mul- 
len, Qeorge  W.  Chamberlain,  and  Alice  M. 
Lawton  against  Russel  XJlrich  and  W.  Irving 
Beman  to  enjoin  the  erection  of  a  ''flats'' 
building  or  apartment  house  on  the  corner 
of  Qreenwooa  avenue  and  Forty-Fourth 
street,  Chicago.  In  the  circuit  court  a  decree 
was  rendered  dismissing  the  bill  for  the  want 
of  equity,  but  without  prejudice  to  the  right 
of  the  complainants  to  sue  at  law.  The  com- 
plainants excepted  to  the  decree,  and  sued 
out  this  writ  of  error. 

The  facts  out  of  which  this  litigation  arose 
may  be  briefly  stated.  In  March,  1889,  plain- 
tiff in  error  Charles  L.  Hutchinson,  being 
owner  of  a  strip  of  land  fronting  on  Green- 
wood avenue,  and  extending  from  Forty- 
Fourth  to  Forty-Fifth  street,  made  and  duly 
recorded  a  plat,  whereby  he  divided  the  prop- 
erty into  a  block  of  12  lots,  numbered  from 
1,  on  the  corner  of  Forty -Fourth  street,  to 
13,  on  the  corner  of  Forty-Fifth.  Each  lot 
has  a  frontage  of  substantially  60  feet,  and 
a  depth  of  something  over  160.  In  making 
a  plat,  Hutchinson  fixed  a  building  line  80 
feet  from  the  line  of  Greenwood  avenue.  In 
April,  1889,  he  sold  to  plaintiiT  in  error 
Mullen  lot  numbered  10.  The  deed,  being 
otherwise  in  the  ordinary  form,  contained  the 
following  woids:  ''It  is  understood  and 
agreed  as  part  of  tbe  consideration  above  ex* 
pressed  that  the  purchaser  is  to  erect  on  the 
premises  described  herein  a  single  dwelling, 
costing  not  less  than  $7,600,  said  dwelling 
to  be  commenced  within  a  i>eriod  of  forty- 
five  days  from  this  date.  It  is  further  agreed 
that  the  seller  will  sell  the  remaining  lots 
fronting  on  Greenwood  avenue  in  said  block 
to  parties  who  will  cause  to  be  erected  single 
dwellings  only  on  each  lot  or  fifty  feet." 
Mullen  built  on  lot  10  a  house  for  a  private 
residence,  which  cost  him  more  than  $14,000. 
Meantime  Hutchinson  proceeded  to  sell  the 
other  11  lots.  Before  the  close  of  the  year 
1890  he  had  sold  and  conveyed  all  except  lots 

1  and  2.  In  October,  1891,  and  after  his 
various  deeds  conveying  the  other  10  lots  had 
been  recorded,  he  sold  and  conveyed  to  one 
Parrish  lots  1  and  2.  Afterwards,  and*  after 
the  deed  to  Parrish  had  been  recorded,  Par- 
rish's  grantee,  Loomis,  conveyed  lots  1  and 

2  to  defendants  in  error,  Ulrich  and  Beman, 
who,  having  procured  from  Peabody  a  loan 
for  the  purpose,  commenced  to  erect  on  the 
two  lots  a  flat  or  apartment  building  upon 
each  of  the  lots,  the  buildings  to  be  four 
stories  high,  with  a  partition  on  tJie  line  be- 
tween the  buildings.  The  deed  from  Hutch- 
inson to  Parrish,  conveying  lots  1  and  2, 
contains  the  following  clause:  "It  is  un- 
derstood and  agreed  as  a  part  of  the  considera- 
tion expressed  above  that  only  a  single  dwell - 


KOTB.— Hie  decision  in  the  above  case  is  a  some- 
what novel  one  and  mav  well  be  subject  to  some 
difference  of  opinion  In  respect  to  its  oonstrootion 
of  the  words  "a  sinffle  dwelling.** 
flURA. 


As  to  the  meaninflr  of  the  word  ^^bulldlng,**  see 
Be  Washington  Monument  Fund  (Pa.)  20  L.  B.  A 
828,  and  aa  to  the  meaning  of  tbe  words  *i»Demenl 
house,**  see  Bose  v.  King  (Ohio)  15  L.  B.  A  IflO. 


See  also  36  L.  R.  A. 


40  L.  R.  A.  489;  48  L.  R.  A.  54. 
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ing  is  to  be  oonstnicted  or  placed  upon  each 
fifty-foot  lot»  and  that  no  building  shall  be 
constructed  or  placed  upon  the  east  thirty 
feet  of  said  premises."  Farrish  conveyed  to 
Loomis  by  warranty  deed  without  any  restric- 
tion, ana  Loomis  conveyed  to  TJlrich  and 
Beman,  the  defendants,  by  warranty  deed 
without  restriction. 

MeMTS,  Jolm  W.  Showalter  and  Eajrt- 
man  4k  Sehomaeher,  for  plaintiffs  in  error: 

In  OiUis  V.  BaiUy,  21  N.  H.  149,  the  restric- 
tion in  the  deed  was  that  only  one  single  dwel- 
ling house  shall  be  erected  or  placed  on  the  lot. 
The  defendant,  who  had  built,  on  said  Jot  a 
building  so  arranged  inside  as  to  accommodate, 
in  separate  sets  of  rooms,  six  families,  pro- 
duced at  the  trial,  as  witnesses,  architects  and 
builders  who  would  swear  that  said  building 
was  what  is  known  as  a  dwelling-house.  This 
evidence  was  excluded. 

When  Hutchinson  made  this  conveyance  he 
owned  no  more  lots  to  be  benefited.  Hutch- 
inson had,  of  course,  the  right  to  exact  such  a 
contract.  As  the  persons  who  held  the  other 
nine  lots  b^r  purchase  from  him  were  the  obvi- 
ous beneficiaries,  the  said  restriction  amounts 
to  an  equitable  easement  in  their  favor. 

Parkfr  v.  Mghtingale,  6  Allen.  841,  83  Am. 
Dec.  632;  Kirkpatrick  v.  KeMne,  24  N.  J. 
Eq.  206;  Columbia  College  Trustees  v.  Lynch, 
70  N.  Y.  440. 

The  recording  laws  give  notice  of  easements, 
whether  legal  or  equitable. 

Wliitney  v.  Union  R.  Co.  11  Gray,  859.  71 
Am.  Dec.  715;  Peek  v.  Conwiy^  119  Mass. 
649. 

The  rule  that  restrictions  in  a  deed  must  be 
construed  most  strongly  in  favor  of  the  grantee 
was  not  onlv  misapplied  below  as  above 
pointed  out,  but  the  sense  of  said  rule  was 
misconceived.  A  court  does  not  destroy  a  re- 
striction bjr  construction.  The  words  are 
taken  in  their  ordinary  sense. 

Dorr  V.  Harrahan,  101  Mass.  584,  8  Am. 
Hep.  898;  Limee  v.  Mixer,  101  Mass.  630. 

An  injimction  may  issue  not  onlv  prevent- 
ing any  use  of  said  property  by  defendants  as 
indicated  bv  said  building,  but  requiring  and 
providing  for  the  removal  of  said  structure 
from  said  premises,  at  the  cost  of  these  defend- 
ants; and  supplemental  orders,  as  may  be  re- 
quired to  effectuate  such  decree,  may  be  made 
from  time  to  time. 

HeJmoerer  v.  BoyUton  Market  Aseo,  99  Mass. 
299;  Clark  v.  Martin,  49  Pa.  2^9;  Limee  v. 
Mixer,  101  Mass.  612;  Atty-Oen,  v.  Algonquin 
Club,  11  L.  R.  A.  600, 168  Mass.  447;  London, 
a  d  Z>.  R,  Co,  V.  BuU,  47  L.  T.  N.  8.  418; 
Ga^kin  v.  Balfs,  L.  R.  18  Ch.  Div.  824. 

Exceptions  in  a  deed,  and  every  uncertainty, 
are  to  be  taken  favorably  for  the  grantee. 
But  (his  rule  is  not  applicable  to  any  case  but 
one  of  strict  equivocation,  cases  where  the  lan- 
guage of  the  deed  Ib  susceptible  of  two  inter- 
pretations. 

1  Devlin.  Deeds,  §  848. 

This  rule  does  not  mean  that  the  words  are 
to  be  twisted  out  of  their  proper  meanings,  but 
only  (hat  where  the  words  may  properly  bear 
two  meanings,  and  where,  after  we  have  ap- 
plied evidence,  whether  extrinsic  or  intrinsic, 
admissible  under  the  foregoing  rules,  we  are 
Bl  I..  R.  A. 


still  unable  to  determine  in  which  of  these 
meanings  they  were  used,  we  must  take  them 
in  the  meaning  most  disadvantageous  to  the 
person  who  uses  them,  unless  the  adoption  of 
that  meaning  would  work  wrong. 

Elphinstone.  Interpretation  of  Deeds,  94; 
Dunn  r.  English,  28  N.  J.  L.  126. 

In  Fuller  v.  Arms,  46  Vt.  407,  the  grantee  of 
a  piece  of  land  conveyed  subject  to  a  restrictioa 
made  to  protect  the  view  from  the  grantor's 
other  lands,  wanted  to  build  a  dwdling-house 
which  would  interfere  with  such  view. 

The  court  held  that  such  view  was  a  property 
right  in  law,  and  would  be  protected. 

In  Reals  v.  Case,ldS  Mass.  188,  the  court  says: 
"  It  often  happens  that  owners  of  land  adopt  a 

general  scheme  or  plan  for  its  improvement, 
ividing  it  into  house  lots,  and  insert  in  the 
deeds  of  the  several  lots  uniform  restrictions  as 
to  the  purposes  for  which  the  land  may  be 
used,  such  restrictions  upon  each  being  in- 
tended for  the  benefit  of  the  other  lots.  In  such 
cases  it  is  held  that  the  owner  of  each  lot  has, 
as  appurtenant  to  his  lot,  a  right  in  the  nature 
of  an  easement  upon  the  otber  lots,  which  he 
may  enforce  in  equitv  if  the  owners  of  the  other 
lots  violate  the  restrictions." 

Whitney  v  Union  R,  Co.  11  Gray,  359,  71 
Am.  Dec.  716;  Parker  v.  Nightingale,  6  Allen, 
841;  Limee  v.  Mixer,  101  Mass.  680;  Peck  v. 
Conway,  119  Mass.  646;  Tobey  v.  Moore,  180 
Mass.  448. 

When  the  parties  interested  have  themselves 
given  by  their  conduct  a  construction  to  a  pro- 
vision m  a  deed,  courts  will  enforce  such 
construction  if  the  same  be  fair  and  reasonable. 

Devlin,  Deeds,  g  848,  note  6. 

Messrs,  Wilson,  Moore  4k  MeIlTaine» 
for  defendants  in  error: 

The  language  in  question  fs,  at  least,  of  un- 
certain meaning,  and  therefore  the  injunction 
must  be  denied. 

Rckhart  v.  Irons,  128  Dl.  668. 

The  affidavits  were  admissible  to  show  the 
meaning  of  the  words. 

Mead  v.  Northwestern  Ins,  Co,  7  N.  Y.  530; 
Wilder  v.  DeCou,  26  Minn.  10;  Astor  v.  Union 
Ins.  Co.  7  Cow.  202;  Miller  v.  Sterens,  100 
Mass.  518,  97  Am.  Dec.  128,  1  Am.  Rep.  189; 
Thonngton.y.  Smith,  76  U.  S.  8  Wall.  1,  19  L. 
ed.  861;  Smith  v.  WitSon,  8  Bam.  &  Ad.  728; 
Clayton  v.  Gregson,  8  Ad.  &  El.  802;  Elgin  v. 
Joslyn,  186  Bl.  626;  Myers  y.  Walker,  24  111. 
188. 

Craiflf,  t/.,  delivered  the  opinion  of  the 
court: 

It  will  be  observed  that  plaintiff  in  error 
Mullen  was  the  first  purchaser  from  Hutchin- 
son of  one  of  the  twelve  lots  which  Hutchin- 
son had  platted  and  owned.  In  the  deed  from 
Hutchinson  to  Mullen  is  found  a  covenant 
that  the  grantor  will  sell  the  remaining  lots 
frontinp^  on  Greenwood  avenue  in  said  block 
to  parties  who  will  cause  to  be  erected  single 
dwellings  only  on  each  lot  of  50  feet.  We 
think  it  is  clear  that  this  covenant  inured  to 
the  benefit  of  all  subsequent  purchasers  of 
the  remaining  eleven  lots  from  Hutchinson, 
and  by  the  terms  of  the  covenant  an  easement 
was  created  in  their  favor  as  to  all  of  the 
eleven  lots  sold  after  the  execution  of  Uie 
Mullen  deed.    AUantie  Dock  Co.  v.  Leavitt, 
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jB4  N.  T.  85.  It  will  also  be  observed  that  the 
deed  from  Hutchinson  to  Parrish  conveying 
lots  1  and  2^  the  property  now  held  by  the  de- 
fendants, and  upon  which  they  are  erecting 
the  structure  in  question,  contains  the  fol- 
lowing prohibition:  ''It  is  understood  and 
agreed  as  a  part  of  the  consideration  expressed 
above  that  only  a  single  dwelling  is  to  be 
constructed  or  placed  upon  each  fifty-foot  lot, 
and  that  no  building  shall  be  constructed 
or  placed  upon  the  ^ant  thirty  feet  of  said 
premises. "  If,  therefore,  there  has  been  any 
violation  of  this  clause  in  the  deed  made  to 
Parrish  by  the  defendants,  who  claim  under 
him.  and  who  are  bound  bv  any  condition  in 
any  deed  in  their  chain  of  title  made  to  any 
of  the  grantees,  the  purchasers  from  Hutchin- 
son of  the  remaining  eleven  lots  may,  under 
tlie  clause  in  the  Mullen  deed,  invoke  the 
aid  of  a  court  in  their  favor. 

It  is  insisted  by  the  complainants  that  the 
words  in  the  deed  from  Hutchinson  to  Par- 
rish, "only  a  single  dwelling,"  mean  a 
dwelling-house  to  be  occupied  by  a  single 
family.  On  the  other  hand,  defendants  claim 
that  the  words  used  in  the  deed  mean  only 
one  dwelling-house,  which  may  be  used  by 
one  family  or  more.  The  question,  therefore, 
to  be  determined  is  one  of  construction  pure 
and  simple ;  in  other  words,  what  the  con- 
tracting parties  intended  by  the  use  of  the 
words  oorporated  in  the  deed.  Where  real 
property  is  conveyed  in  fee  restrictions  in  the 
use  are  not  favored ;  but  where  the  intention 
of  the  parties  is  clear  in  the  creation  of  re- 
strictions or  limitations  upon  the  use  of  a 
grantee,  courts  will  enforce  the  same.  Bul^ 
as  is  said  in  Eck?Mri  v.  Irons,  128  111.  682: 
•  If  there  is  any  doubt  whether  the  restrictions 
were  to  cease  then  [at  the  end  of  fifteen  years] 
or  whether  they  were  to  be  permanent,  the 
existence  of  the  doubt  is  to  deny  the  existence 
of  the  easement  or  privilege.  All  doubts 
must  be  resolved  in  favor  oi  natural  rights 
and  against  restrictions  thereon."  In  this 
country,  real  estate  is  an  article  of  commerce. 
The  uses  to  which  it  should  be  devoted  are 
constantly  changing  as  the  business  of  the 
country  increases,  and  as  its  new  wants  are 
developed.  Hence  it  is  contrary  to  the  well- 
recognized  business  policy  of  the  country  to 
tie  up  real  estate  where  the  fee  is  conveyed 
with  restrictions  and  prohibitions  as  to  its 
use,  iand  hence  in  the  construction  of  deeds 
containing  restrictions  and  prohibitions  as  to 
the  use  of  property  by  a  grantee  all  doubts 
should,  as  a  general  rule,  be  resolved  in  favor 
of  a  free  use  of  property  and  against  restric- 
tions. 

On  the  hearing  a  Targe  number  of  affidavits 
of  architects,  real -estate  men,  and  loaners  of 
money  on  real  estate  were  presented  by  the 
respective  parties  for  the  purpose  of  show- 
ln|2:  the  meaning  in  the  city  of  Chicago  of 
the  words  contained  in  the  deed.  These  af- 
fidavits were  excluded  by  the  court,  and  we 
fully  concur  with  the  circuit  court  in  its  de- 
cision. The  words  **only  a  single  dwelling" 
are  not  words  of  art,  nor  does  it  appear  that 
there  is  any  usage  or  custom  in  Chicago  under 
which  such  woras  have  a  local  meaning  in 
Chicago ;  and  hence  we  are  aware  of  no  rule 
under  which  witnesses  could  give  their  opin- 
21UR.A. 


ion  whether  a  flat  could  be  Included  within 
the  words  used  or  not.  The  intention  of  the 
parties  must  be  determined  from  the  language 
of  the  deed  itself,  considered  in  connection 
with  the  surrounding  circumstances  at  the 
time  the  deed  was  executed.  Only  a  single 
dwelling  is  to  be  constructed  or  placed  upon 
each  50-foot  lot.  Does  the  word  "single" 
apply  to  the  building  or  the  use  which 
should  be  made  of  the  building  when  con- 
structed? The  question  is  one  which  is  not 
entirely  free  from  doubt,  but  we  are  inclined 
to  the  opinion  that  the  word  "single"  referred 
to  the  structure.  The  word  "  single"  signiflei 
one  building.  This  seems  more  reasonable 
from  the  fact  that  Hutchinson,  the  grantor, 
in  making  other  deeds  for  a  part  of  the  lots 
in  the  same  subdivision  used  the  word  "one" 
as  synonymous  with  the  word  "single."  la 
the  deed  to  Home  of  lot  6,  on  August  6, 
1890,  Hutchinson  provided  that  "the  above- 
described  premises  are  to  be  used  for  the  pur- 
pose of  a  private  dwelling  only, and  that  but 
one  dwelling  shall  be  placed  upon  said  prop- 
erty." In  conveying  lot  5  to  Cbamberluin, 
on  September  25,  1^,  and  lot  4  on  .October 
11,  1890,  the  same  language  was  used  as  in 
the  deed  to  Home.  We  think  the  parties  in- 
tended by  the  use  of  the  words  in  the  deed 
the  same  as  if  they  had  said  in  the  deed  "only 
one  dwelling-house  should  be  erected  on  each 
fifty-foot  lot."  No  doubt  the  grantor  had  in 
mind,  and  desired  to  prohibit,  the  erection 
of  several  small  dwellings  on  each  60- foot 
lot ;  the  intention  being  to  require  the  erec- 
tion of  large  structures  on  the  property.  It 
was  also  no  doubt  the  intention  of  the  grantor 
to  require  the  property  to  be  used  for  res- 
idence purposes.  Under  the  clause  in  the 
deed,  stores,  livery  stables,  warehouses, 
houses  for  manufacturing  purposes  could  not 
be  erected;  nothing  but  dwelling-houses. 
At  the  time  this  deed  was  executed,  flats  or 
apartment  houses  where  several  families 
could  reside  were  common  in  Chicago.  Such 
buildings  bad  been  erected,  and  were  then 
in  use,  within  a  short  distance  of  these  lots. 
If.  therefore,  it  was  the  intention  to  prohibit 
the  erection  of  a  flat  on  the  property,  why 
did  not  the  parties  say  so  in  the  deed?  Or 
if  they  intended  that  only  a  building  such 
as  is  usually  built  for  a  private  residence  of 
a  family  should  be  erected,  why  not  say  that 
in  the  deed  ?  There  can  be  no  doubt  in  regard 
to  the  fact  that  the  parties  knew  the  dif- 
ference between  a  flat  and  an  ordinary  dwell- 
inf^-house  erected  as  a  private  residence,  and 
it  IS  unreasonable  to  believe  that  the  language 
incorporated  in  the  deed  would  have  been 
used  tf  the  intention  was  to  prohibit  the  erec- 
tion of  a  flat.  Oillis  v.  Bailsy,  21  N.  H.  149, 
is  a  case  cited  and  relied  on  by  the  complain- 
ants. The  case  is  quite  analogous  to  the  one 
under  consideration,  but  the  deed  in  that  caso 
contained  a  recitation  which  tended  to  show 
the  intention  of  the  parties.  The  recitation 
in  the  New  Hampshire  case,  among  other 
things,  contained  the  following:  "And 
whereas,  the  corporation  is  induced  to  dis- 
pose of  the  lands  in  large  parcels,  and  at 
g rices  below  the  true  value,  in  order  that  the 
uildings  erected  thereon  may  not  be  crowded 
together,   but  may  each  be  surrounded  by 
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■pace  of  open  ground,  and  that  for  this  pur- 
pose it  has  been  agreed  between  the  parties 
to  these  presents  that  only  a  single  house," 
etc. ,  •*  shall  be  erected. "  The  court  held  the 
prohibition  in  the  deed  did  not  prevent  the 

grantee  from  covering  the  whole  lot  with  a 
uilding,  but  that  the  recital  showed  that  a 


residence  for  a  fiunilr  was  intended.  Hera 
the  deed  contains  nothing  which  throws  any 
light  on  the  language  in  dispute,  and  hence 
we  do  not  regara  the  case  as  a  'controlling 
authority. 

We  are  satisfied  that  the  decree  of  the  (XreuU 
Churt  wu  eorrect^  and  it  will  be  qfflrmed. 
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•!•   The  word  ••viewing,*'  as  found  In  Oomp. 
Star.,  ohap.  28,  ft  7,  means  something  more  than 
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looking,  seelnir,  beholding.  Tt  means  inspection 
and  investigation;  an  inquiry  by  a  ooioner  and  a 
Jury. 

8.  A  eoroner  e«a  lawflilly  liold  aA  in* 
quest  upon  the  dead  bodies  of  only  suoh  persons 
as  are  supposed  to  have  died  by  unlawful  means. 

8.  A  eoraner»  without  the  iin|MMieHngr  of 
a  Jury » as  provided  by  the  statute,  is  not  en  titled 
to  any  fees  for  inspection  and  examlnatiou  of  the 
body  of  a  person  found  dead  in  his  county. 


Vote.— When  eorovwr^e  inquest  neceeeary  or  prop' 
«r. 

The  poirer  of  a  coroner  to  hold  inquests  at  com- 
mon law  and  in  most  of  the  states  of  the  Union  is 
confined  to  cases  of  death  caused,  or  supposed  to 
be  caused,  by  some  unlawful  means,  although,  as 
will  be  seen  from  the  brief  synopsis  of  the  statutes 
given  at  the  end  of  this  note,  there  are  a  few  states 
in  which  inquests  are  required  in  case  of  accident, 
and  several  states  in  which  a  coroner^s  Inquest  Is 
provided  for  also  in  oases  other  than  those  of  the 
death  of  individuals. 

In  Reg.  V.  Herford,  8  BI.  ft  El.  IIS,  where  the 
question  arose  as  to  the  power  to  bold  a  ooroner*s 
inquest  to  determine  the  origin  of  a  fire,  which  did 
not  cause  the  death  of  any  person,  it  was  said  by 
Lord  Cockbum,  Clu  J»:  **We  have  the  authority 
of  three  of  the  very  greatest  expositors  of  the  law 
of  England  to  the  eifect  that  the  power  of  a  coroner 
to  hold  inquests  is  limited  to  ca^es  of  homicide,  or 
violent  death,  and  that  the  Inquest  must  be  held 
fupra  visum  corporis.  This  is  clearly  laid  down  by 
Lord  Ck>ke  and  by  Lord  Hale,  in  the  plainest  terms, 
and  adopted  by  Chief  Baron  Comyns,  without  the 
expression  of  the  slightest  doubt  upon  the  sub- 
ject.** He  adds  that  this  Is  in  accordance  with  the 
uniform  custom  for  a  long  period  of  time. 

Sudden  death  alone  will  not  Justify  an  inquest 
so  as  to  entitle  the  coroner  to  fees,  even  it  he  Is 
called  upon  by  respectable  citizens  to  make  it,  if 
there  is  nothing  in  the  circumstances  to  indicate 
that  the  death  was  not  naturaL  Rex  v.  Justices  of 
of  Kent,  U  East,  229. 

In  1  Bast,  P.  G.  882,  the  author  says:  '*The  oourt 
of  fi.  R.  on  two  several  occasions  within  my  own 
memory  blamed  the  coroners  of  Norfolk  and  Ang- 
lesea  for  holding  repeated  and  unnecessary  in- 
quests for  the  sake  of  enhancing  their  fees  on  bod- 
ies and  parts  of  bodies  of  persons  unknown  who 
were  cast  upon  the  seashores  without  the  smallest 
probability  or  suspicion  of  the  deaths  having  been 
In  any  other  manner  than  by  the  unfortunate  per- 
ils of  the  sea.'*  He  refers  to  the  oases  as  being 
contained  in  manuscripts. 

In  Fayette  County  v.  Batton,  108  Pa.  801,  inquest 
Is  said  to  be  the  duty  of  the  coroner,  where  he  has 
cause  to  sufpect  tlutt  the  death  was  felonious  or 
oaused  by  violence. 

This  states  the  substance  of  the  rule  as  It  exists 
nnder  the  statutes  of  many  of  the  states. 

In  Lancaster  County  v.  Mishler,  100  Fa.  624,  the 
oourt  says:  **The  object  of  an  inquest  is  to  seek 
Information  and  obtain  and  secure  evidence  in 
ease  of  death  by  violence,  or  other  undue 
21  J>.  R.  A. 


If  there  Is  reasonable  ground  to  suspect  that  it  was 
so  oaused  It  becomes  the  duty  of  the  coroner  to 
act.  If  he  has  no  ground  for  suspecting  the  death 
was  not'  a  natural  one,  it  is  a  perversion  of  the 
whole  spirit  of  the  law  to  compel  the  county  to  pay 
for  such  service.** 

In  that  case  evidence  was  held  admissible,  in  an 
action  by  the  coroner  for  compensation,  to  show 
that  the  Inquest  was  not  neoessary  or  proper. 

The  same  rule,  in  substance,  as  declared  by  the 
above  oases.  Is  followed  In  Watson  v.  Beaver 
County,  27  W.  N.  a  460;  Burnett  v.  Lackawanna 
County,  0  Pa.  Co.  Ct.  Rep.  95;  Be  Bender,  8  Pa.  Co. 
Ct.  Rep.  664;  Be  Lee,  9  Pa.  Co.  a.  Rep.  474;  North- 
ampton  County  v.  Innes,  26  Pa.  166;  McFadgen  v. 
Chester  County,  10  Pa.  Co.  Ct.  Rep.  124;  Com.  v. 
Harman,  4  Pa.  269;  Lancaster  County  v.  Dem,  9 
Grant,  Cas.  262;  Clark  County  v.  Calloway,  62  Ark. 
861;  Crosby  *s  Case,  8  Plttab.  42S. 

^us  death  evidently  oaused  by  the'negligence  of 
the  deceased  in  getting  caught  in  machinery  does 
not  present  a  proper  case  for  an  inquest.  Crosby's 
Oise,  suprcL 

But  an  inquest  is'proper  in  case  of  the  death  of  a 
person  caused  by  a  collision  of  sleighs,  in  which  the 
shaft  or  some  part  of  a  sleigh  struck  a  person  above 
the  eye,  penetrating  the  brain.  Lancaster  County 
V.  Dem,  supra. 

In  Watson  v.  Beaver  County,  27  W.  N.  a  469,  it  Is 
said,  if  death  is  caused  by  disease  or  other  natural 
cause,  suicide,  pure  accident,  or  negligence  of  the 
deceased,  no  inquest  is  needed;  and  if  held,  no  fee 
should  be  allowed  therefor.  But  it  will  be  seen 
from  the  synopsis  of  the  statutes  given  below  that 
In  some  states  inquest  Is  required  by  the  terms  of 
the  statutes  not  only  in  cases  of  suicide  but  also  of 
accident. 

In  the  same  case  the  coiurt  says,  although  this 
does  not  seem  to  be  necessary  to  the  decision,  *Hhat 
holding  an  Inquest  which  is  not  required  by  the  in- 
terest of  public  Justice,  but  solely  induced  by  a 
promise  of  compensation  from  private  sources,  is 
a  high  misdemeanor.** 

The  circumstance  that  a  person  died  in  his  own 
house,  surrounded  by  his  family,  does  not  always 
exclude  the  suspicion  of  foul  play,  and  an  inquest 
may  be  proper,  if  the  circumstances  are  susploious. 
Northampton  County  v.  Innes,  supra. 

But  there  is  no  ground  for  an  inquest  over  the 
body  of  a  man  found  dead  in  bed  In  the  home  of  a 
reputable  and  respectable  person  in  a  room  oooa- 
pied  by  himself  alone,  with  no  marks  of  violenoa 
upon  his  person,  or  anything  to  Indicate  violeooa 
or  other  undue  means,  except  that  he  went  to  bed 


See  also  40  L.  R.  A.  309. 
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(June  »,  1803.) 

ERROR  to  tbe  Distdct  Court  for  Lancaster 
County  to  review  a  judgment  in  favor  of 
defendant  in  a  proceeding  brought  to  recover 
fees  alleged  to  be  due  to  plaintiff  for  services 
as  a  coroner.    Beter$ed. 

The  facts  are  stated  in  tbe  commissioner's 
opinion. 

Mr,  N.  Z.  Snell*  for  plaintiff  in  error: 

Viewing  is  used  in  the  technical  sense  of 
looking  ai  the  dead  bodv  by  the  coroner  with 
the  jury  impaneled  in  the  case,  and  that  there 
oan  be  no  Tiewing  except  as  it  is  a  part  of  the 
Inquest. 

4  Am.  &  Eng.  Encyclop.  Law,  p.  178;  Wat- 
son  V.  Beater  County,  27  W.  N.  C.  469;  Burnett 
▼.  Laekatoanna County,  9  Pa.  Co.  Ct.  Rep.  95. 

Words  which  are  well  known  and  have  a 
definite  sense  at  common  law  or  in  the  written 
Jaw,  will  be  reetricted  to  that  sense  unless 
it  appears  that  such  was  not  the  intention. 


Sutherland,  Stat  Constr.  §  268. 

Words  will  be  understood  in  a  technical 
sense  when  the  act  treats  of  the  subject  in  re- 
lation to  which  such  words  are  technically  em- 
ployed. 

Sutherland,  Stat.  Constr.  §  254. 

Mr,  Thomas  C.  Mun^r*  for  defendant 
in  error: 

The  causes  of  death  that  are  "unlawful"  in 
the  meaning  of  our  statute  are:  (1)  From 
▼iBitation  of  God;  (2)  by  chance  or  accident;  (8) 
by  his  own  hand,  SLBfelo  de  se;  (4)  by  the  hand 
of  another,  when  the  offender  is  not  known; 
(5)  by  the  hand  of  another,  when  the  offender 
is  known. 

2  Hale,  P.  C.  62. 

The  coroner  is  required  to  investigate  as  to 
those  who  are  "supposed"  to  have  died  by 
"unlawful"  means.  But  the  coroner  may  q% 
satisfied  a  death  is  "unlawful"  yet  requires  no 
inquest  by  jury,  as  where  a  bullet  wound  is 
found,  and  afterwards  suicide  is  shown  plain- 


appareutly  well  and  was  found  dead  in  bed  in  tbe 
■lomins.    MoFad^en  v.  Chester  County,  mpmo. 

But  when  a  coroner  receives  from  the  proper 
police  authorities  Information  of  a  sudden  death 
in  order  that  he  may  hold  an  inquest,  and  where 
tbere  is  no  medical  certificate  of  death  from  any 
oatural  cause,  or  other  ^rround  on  which  be  can 
treasonably  form  an  opinion  as  to  the  actual  cause 
ef  death,  it  Is  his  duty  to  bold  an  inquest.  Re  Hull, 
X«.B.9Q.  aDiv.68Q. 

In  such  a  case  be  cannot  properly  exercise  any 
discretion  to  tbe  contrary,  unless  by  inquiry  or 
otherwise  he  has  obtained  such  credible  informa- 
tion iss  may  be  sufflolent  to  satisfy  a  reasonable 
mmd  that  the  death  arose  from  illness  or  some  other 
cause  renderlnjT  an  inquest  unnecessary. 

Death  in  a  pufrilistio  encounter  was  made  the 
aubjeot  of  an  inquest  in  Bex  v.  Quinch,  4  Car.  k  P. 
<7l,  althouArh  no  question  was  made  in  this  case  as 
to  its  being  a  proper  ease  for  an  inquest. 

A  case.of  death  by  apoplexy  is  not  a  proper  one 
for  an  inquest,  under  Mansf.  Dig.  (Ark.),  1 062,  pro- 
viding for  an  inquest  in  case  a  person  is  slain,  or 
dies  an  unnatural  death,  except  by  sentence  of  the 
law,  or  where  the  dead  body  of  a  person  is  found 
and  tbe  circumstance  of  death  is  unknown.  Clark 
T.  Calloway,  fiS  Ark.  861. 

The  fact  that  a  person  m  whose  bouse  a  man  is 
found  dead  In  his  bed  wants  an  investigation  for 
his  own  protection  or  vindiction  is  not  a  sufficient 
ground  for  holding  an  inquest.  MoFsdgen  v. 
Chester  County,  twproL 

The  fact  that  death  occurred  several  dsys  after 
secelving  an  Injury  which  caused  It,  will  not  pre- 
Tent  the  necessity  of  an  inquest.  Lancaster  County 
T.  Dem,  tupra, 

A  delay  of  an  mquest  for  five  days,  when  not 
oeoessary,  is  unjustifiable,— especially  in  case  of  a 
body  taken  from  the  water  and  already  somewhat 
decomposed,   its  Hull,  supra. 

That  an  inquest  may  be  had  after  burial  in  a 
proper  case  and  tbe  body  exhumed  for  that  pur- 
pose is  shown  by  various  cases,  in  which  such  au- 
thority has  been  exercised  without  challenge  on 
that  ground. 

Thus  in  Keg.  v.  Clerk,  Salk.  877,  It  was  held  that 
•n  hiquest  was  too  late,  seven  months  after  death. 

Also  in  Bex  v.  Bond,  1  Strange,  SB,  it  was  held 
that  an  mquest  could  not  be  held  five  years  after 
death,  over  the  skull  of  the  deceased. 

This  is  also  assumed  to  be  the  law  in  Jameson  v. 
Bartholomew  County  Comrs.  and  People  v.  Fita- 
cerald,  ii^fra. 

In  the  latter  case  it  is  said  that  a  coroner  has  no 
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right  upon  his  own  motion,  or  upon  the  request  of 
another  person,  to  take  up  a  dead  body  and  have 
portions  removed  for  analysis,  without  having  an 
Inquest  with  a  jury«  as  provided  by  law.  People 
V.  Fitzgerald,  43  Hun,  88. 

It  Is  declared  in  Fryer  v.  Central  B.  ft  Bkg.  Co., 
60  Ga.  fiSl,  that  a  coroner  has  no  vested  right  to 
hold  mquests  which  will  grlve  him  a  right  of  action 
against  a  railroad  company  for  removing  from 
his  Jurisdiction  the  bodies  on  which  he  claims  the 
right  to  hold  Inquests.  In  that  esse  the  court  held 
that  he  had  not  shown  that  a  proper  case  for  iiw 
quest.existed  as  to  the  bodies  removed. 

A  mandamus  to  compel  county  commissioners 
to  allow  a  coroner  his  fees  was  allowed  in  Bois- 
liniere  v.  St.  Louis  County  Comrs.,  88  Mo.  876,  on 
the  ground  that  the  coroner  was,  under  the  stat- 
ute, tbe  sole  judge  of  tbe  propriety  and  necessity 
of  holding  the  inquest. 

But  in  State  v.  Marshall,  88  Mo.  480,  it  was  held 
that  the  county  oourt  could  not  be  compelled  by 
mandamus  to  allow  fees  for  an  inquest,  where 
there  was  no  reason  to  believe  that  death  was 
caused  '*by  violence  or  casualty**  under  statutory 
provisions  givtog  the  county  oourt  authority  to 
decide  that  question. 

Second  inqueeL 

After  one  inquest  has  been  quashed  another  may 
be  had.    Keg.  v.  Clerk,  Salk.  877. 

But  the  coroner  has  no  power  to  hold  a  second 
inquest  mero  motu^  where  the  first  has  not  been 
quashed.  Beg.  v.  Wbite,  8  Bl.  ft  BL  187 ;  People  v. 
Budge,  4  Park.  Crim.  Bep.  619. 

One  inqueet  on  ieveral  bodies. 

In  Beg.  V.  West,  1  Gale  ft  D.  481,  it  appears  that 
one  inquest  on  sereral  bodies  la  regarded  as  sulB- 
dent. 

But  m  Fayette  County  v.  Batton,  106  Pa.  601,  it 
is  held  that  separate  inquests  are  required,  and 
that  fees  therefor  must  be  allowed  in  the  case  of 
persons  who  were  killed  by  the  same  explosion  in 
a  coal  mine. 

Locality, 

The  statutes  providing  for  coroner^  inquests 
usually  give  the  coroner  jurisdiction  of  bodies 
found  withm  his  county,  if  the  other  requisite  dr- 
cumstanoes  exist 

In  Jameson  v.  Bartholomew  County  Comrs.,  61 
Ind.  584,  the  coroner  of  a  county  in  which  a  body 
was  burled  was  held  authoriaed  to  take  it  up  and 
hold  an  inquest,  although  the  death,  which  was 
caused  by  poison,  took  place  in  another  county. 
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]y.  The  coroner  acta  Judicially.  He  is  the 
sole  Judge  of  the  propnety  of  holding  the  in- 
quest, and  his  action  is  not  subject  to  review 
by  the  county  commissioners. 

Boisliniere  v.  8t.  Louie  County  Comn,  83 
Mo.  375;  Jameson  y.  Bartholomew  County 
Comn.  64  Ind.  524 

It  is  generally  recognized  in  American  law 
that  there  may  be  a  "viewing"  of  a  dead  body 
by  a  coroner  without  a  Jury  or  an  inmieat. 
Our  statute  was  taken  from  Iowa;  the  Iowa 
statutes  ^McClain's  Anno.  Code,  5075»)  read: 
"For  a  view  of  each  body,  and  taking  and  re- 
turning an  inquest  on  same,  five  dollars.  For 
a  view  of  each  body  and  examination  without 
inquest,  three  dollars." 

See  also  N.  J.  Stat.  1877,  pp.  1108,  1106; 
Mass.  Stat.  1860,  chap.  175;  La.  Stat.  §  668,  p. 
177;  Mich.  Stat,  g  9583. 

The  first  Act  of  the  territory  of  Nebraska, 
approved  March  16,  1855,  enacted  that  the 
Code  of  Iowa  be  enacted  in  Nebraska  and  as  a 


part  of  it,  reciting,  •'Coroner's  Fees,  $  987; 
for  a  view  of  each  l>ody,  and  taking  and  re- 
turning an  inquest,  $5.00."  January  26,  1856« 
the  legislature  struck  out  the  latter  clause 
leaving  only  "For  each  view  of  a  dead  body^ 
$5.00.  (Changed  1866,  "Viewing  a  dead  hody» 
$10.00,"  as  it  is  now.) 

Rai^ajt*  (7.,  delivered  the  following  opiii* 
ion : 

This  suit  was  brought  in  the  district  court 
of  Lancaster  county  on  a  petition  substanti- 
ally as  follows :  (1)  The  plaintiff  complains 
of  the  defendant,  and  says  that  the  plain tllT 
is  the  duly  elected  and  qualified  and  acting 
coroner  of  Lancaster  county.  Neb. ,  and  has 
been  such  officer  since  January,  1890.  (2) 
That  on  the  12th  day  of  February.   1891, 

Slaintiff,  as  such  coroner  of  said  county,  was 
uly  notified  that  the  dead  body  of  a  man, 
one  Harry  Campbell,  supposed  to  have  died 
by  unlawful  means,   was  found,  and  then 


In  People  v.  iltigerald,  48  Hun,  88,  it  was  as- 
•omed  for  the  purposes  of  the  case,  but  not  de- 
cided, that  the  ooroner  of  a  county  in  which  a 
body  was  buried  had  jurisdiotloD  to  exhume  and 
hold  an  inquest  over  the  body,  althouffb  the  death 
took  place  in  another  state  from  alleged  polsoninir. 

In  Borland  prior  to  6  A  7  Vict.,  chap.  12,  the 
ooroner  had  no  authority  to  summon  a  jury  for  an 
inquest,  if  the  cause  of  death  occurred  out  of  the 
Jurisdiction,  althoufrh  the  death  took  place  within 
it.   Beg.  V.  Great  Western  B.  Co.  8  Q.  B.  888. 

But  under  the  statute  named,  a  coroner  within 
whose  jurisdiction  the  body  iies  may  hold  an  in- 
quest, although  the  cause  of  death  arose  out  of 
his  Jurisdiction.    Beg.  v.  EUis,  2  Oar.  &  K.  470. 

Under  that  statute  the  coroner  of  a  dty  was  held 
to  have  no  power  to  hold  an  inquest  on  a  body  ly- 
ing outside  the  city  limits,  although  the  body  was 
found  in  the  river  within  the  city  limits,  but  was 
brought  to  land  outside  the  city.  Beg.  v.  Hinde,  5 
Q.&944. 

In  this  case  it  issaid  that  prior  to  8  *7  Vict, 
chap.  12,  it  had  been  the  custom  for  the  city 
coroner  to  view  all  bodies  found  in  the  river  and 
brought  to  shore  anywhere  within  the  county. 

Where  a  coroner  held  an  inquest  within  his 
county  hut  within  a  United  States  arsenal,  where 
the  Jurisdiction  of  the  United  States  was  exclusive, 
this  was  held  to  be  no  defense  in  favor  of  the 
oounty  to  his  claim  for  fees  for  holding  the  in- 
quest.  Allegheny  County  v.  McCIung,  68  Pa.  482. 

Statutory  prooMons. 

'  The  provisions  of  the  statutes  of  most  of  the 
states'as  to  the  proper  cases  for  holding  inquests 
are  briefly  indicated  below,  with  reference  to  the 
date  of  the  statutes  referred  to.  It  will  be  noticed 
that  in  some  states,  as  in  Massachusetts  and  Ver- 
mont, the  duty  of  holding  inquests  has  been  trans- 
ferred from  the  coroner  to  other  otBcers,  and  in  a 
few  others  a  preliminary  view  by  a  Justice  of  the 
peace,  or  other  ofllcer,  is  provided  for. 

In  one  class  of  the  states,  the  only  cases  in  which 
inquests  are  provided  for  are  those  in  which  death 
is  supposed  to  have  been  occasioned  by  some  un- 
lawful means. 

Thus  in  Alabama  an  inquest  is  to  be  held  in  case 
of  one  who  has  been  ^killed  or  suddenly  died  under 
such  circumstances  as  to  alf  ord  a  reasonable  ground 
for  belief  that  such  death  has  been  occasioned  by 
the  act  of  another  by  unlawful  means.**  Ala.Crim. 
Code  1886,  •  4801. 

Under  Dakota  PoL  Code  1888, 1 68,  an  inquest  is  to 
fil  L.R.A. 


be  held  in  case  of  **suoh  persons  only  as  are  sup* 
posed  to  have  died  by  unlawful  means.** 

In  Florida  ^'unless  there  shall  appear  to  the  satis* 
faction  of  the  coroner,  after  considering  the  clr  • 
oumstances  attending  the  cause  of  death,  that  he 
has  good  reason  to  believe  that  the  death  was 
caused  by  the  criminal  act  and  negligence  of  an- 
other, no  inquest  shall  be  held.**  Fla.  Bev.  Stat. 
1882,18010. 

In  Maine  also  an  inquest  is  to  be  held  in  case  of 
**such  persons  only  as  appear,  or  are  supposed  to 
have  come  to  their  death  by  violence,  and  no^ 
when  it  is  believed  that  their  death  was  caused  by 
casualty.    Me.  Bev.  Stat.  1883,  p.  959,  8  1. 

Likewise  in  Massachusetts,  although  here  a  board 
of  medical  examiners  has  been  created  to  hold  in- 
quests under  a  system  quite  different  from  the 
usual  one,  a  view  of  dead  bodies  is  to  be  bad  in 
case  **of  such  persons  only  as  are  supposed  to  have 
come  to  their  death  by  violence.  Mass.  Pub.  Stat. 
1882,  chap.  26, 1 10. 

Likewise  in  Nebraska,  inquests  are  held  in  case 
of  *^uch  persons  only  as  are  supposed  to  have  died 
by  unlawful  means.*'  Neb.  Oomp.  Stat.  18B1« 
chap.  18, 1 97. 

Identically  the  samcilanguage  is  used  In  the  Iowa 
statutes  (McClain*s  Anno.  Iowa  Code  1888,  1 487), 
except  that  an  inquest  is  also  required  in  case  of 
death  in  a  coal  mine.    1 24S0. 

In  Minnesota  the  provision  is  similar,  and  an  in- 
quest is  to  be  had  In  case  of  such  persons  only  as 
are  supposed  to  have  come  to  their  death  by  vio- 
lence, and  not  when  the  death  is  believed  to  have 
been  and  was  evidently  occasioned  hy  casualty. 
Minn.  Oen.  Stat.  1878, 1 244. 

In  Norih  Carolina  it  must  appear  by  affldavit  of 
some  responsible  person  that  ^*the  deceased  came 
to  his  death  by  the  criminal  act  or  default  of  some 
person  or  persons  In  order  that  an  inquest  may  be 
held.**    N.C.  Code  1888, 1687. 

In  Ohio,  also,  only  where  death  is  supposed  to 
have  been  caused  by  violence  is  an  Inquest  pro- 
vided for.    Ohio  Bev.  Stat.  1890, 1 1221. 

In  Utah  an  inquest  is  to  be  held  in  case  of  ^uch 
persons  only  as  are  supposed  to  have  died  from 
unlawful  means.**  Utah  Oomp.  Laws  1876,  p.  186» 
15. 

In  Virginia  an  inquest  is  to  be  held  only  in  case 
of  "death  supposed  to  have  been  caused  by  vlo* 
lence  and  not  by  casualty.**  Va.  Code  1887. 1 8988. 

So  in  West  Virginia,  it  is  to  be  had  only  in  case 
of  a  person  ^'whose  death  there  is  good  cause  te 
believe  has  been  by  some  unlawful  act  and  not  b^ 
casualty.**   W.  Va.  Code  1891,  chap.  164,  ft  1. 
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was,  in  the  city  of  Lincoln,  Lancaster  county. 
Neb.  (8)  Immediately  upon  such  notifica- 
tion, the  plaintiff,  as  such  coroner,  went  to 
the  place  where  said  body  was  lying,  a  dis- 
tance of  three  miles,  and  then  and  there  found 
the  dead  body  of  the  said  Harry  Campbell 
lyin^  in  the  yards  of  the  Chicago,  Burlinf^- 
ton  &  Quincy  Railroad  Company,  in  said 
county ;  and  the  plaintiff,  as  such  coroner, 
then  and  there  took  charge  of  said  body,  and 
made  a  personal  inspection  and  examination 
of  said  body,  and  oi  the  surroundings,  and 
found,  upon  examination  thus  made,  that  the 
said  body  was  crushed  and  mangled,  and  that, 
from  the  heat  of  the  body  and  the  pools  of 
blood  and  other  evidences,  the  death  was  re- 
cent and  from  violence.  The  plaintiff  also 
made  an  examination  into  the  cause  of  said 
death  without  impaneling  a  jury,  and  in- 
vestigated the  probable  causes  of  said  death, 
aod  as  to  what  persons  or  machinery  had  con- 
tributed tliereto  or  caused  the  same.    The 


plaintiff,  also,  as  such  coroner,  then  and  there 
took  charge  of  said  body,  and  caused  it  to  be 
removed  to  a  place  where  it  should  be  un- 
exposed, and  to  be  cared  for.  The  plaintiff 
also  took  charge  of  the  papers,  valuables, 
and  personal  effects  on  and  about  the  body,^- 
a  watch,  his  money,  some  jewelry,  and  pri- 
vate papers,— and  sent  them  to  the  parents  of 
the  deceased.  The  plaintiff  had  the  body  of 
the  deceased  removed  from  the  ground,  wher« 
he  was  lying  on  a  rail  of  the  railroad  track, 
with  his  one  leg  crushed  flat,  and  his  abdomen 
crushed  also,  and  had  the  same  removed  to 
an  undertaker's,  and  washed  and  dressed  and 
cared  for,  and  to  be  delivered  to  the  parents 
of  said  Harry  Campbell.  On  the  16th  day 
of  February,  1891,  the  plaintiff  filed  with 
the  county  clerk  of  Lancaster  county  a  claim 
for  viewing  the  body  of  said  Harry  Campbell, 
$10 ;  for  mileage,  80  cents, — which  claim  was 
b^  the  board  oi  commissioners  of  said  county 
disallowed,  whereupon  the  plaintiff  appealed 


It  wIU  he  seen  that  in  all  of  the  above  states  an 
inquest  is  exprawly  or  impliedly  prohibited  In  case 
of  death  by  accident  or  casualty,  and  that  ezoept 
as  to  tbe  extra  provision  in  Iowa  for  death  in  a 
ooal  mloe,  the  Inquest  is  restrioted  to  cases  of  death 
by  Tloleaoe  or  uaiawf  ol  means. 

In  a  second  class  of  states  the  provisions  include. 
In  addition  to  cases  of  death  by  violence  or  unlaw- 
ful means,  certain  additional  instances,  suoh  as 
cases  of  salcide,  sudden  death  where  the  cause  is 
nnknown,  death  in  prison,  etc.,  but  do  not  extend 
to  cases  of  mere  accident  or  casualty. 

Thus  in  Arkansas  inquests  are  held  in  case  a  per- 
son "die  In  prison,  or  if  any  person  be  slain  or  die 
an  unnatural  death,  except  by  the  sentence  of  the 
law,  or  If  the  dead  body  of  any  person  be  found 
and  the  drcumstanoes  of  death  be  unknown.'* 
Mansf .  Dlir.  (Ark.)  188«,  9  082. 

In  Arizona  inquests  are  held  in  case  a  person  is 
killed,  commits  suicide,  **or  has  suddenly  died  un- 
der such  circumstances  as  afford  reasonable  ground 
to  suspect  that  his  death  has  been  occasioned  by 
tbe  act  of  another,  by  criminal  means.**  Arizona 
Penal  Code  1887, 1 2809. 

The  provision  in  California  is  In  the  same  lan- 
guage.   Cal.  Penal  Code  1886, 1 1510. 

In  Idaho  also  it  is  the  same.  Idaho  Rev.  Stat. 
1887, »  8377. 

Id  Colorado  a  view  must  be  had  of  the  body  in 
case  of  the  *^vIolent  or  sudden  death  of  any  person 
•  .  .  the  cause  of  whioh  is  unknown;**  and  an  in- 
quest with  a  Jury  must  be  had  in  case  **of  any  per- 
son supposed  to  have  died  by  unlawful  means,  or 
tbe  cause  of  who^e  death  Is  unknown.**  M11i*s 
Anno.  Stat.  Colo.  1881,  9870. 

In  Delaware  *'lf  any  person  die  in  prison,  or  be 
slain,  or  die  an  unnatural  death,  except  by  sentence 
of  law,  or  if  the  dead  body  of  a  person  be  found 
and  tbe  circumstance  of  the  death  be  unknown,** 
an  inquest  is  to  be  held.  Del.  Rev.  Code  1862,  chap. 
83.11. 

In  Connecticut,  after  a  view  by  the  coroner,  *if 
he  shall  have  reason  to  suspect  that  the  death  was 
caused  by  the  criminal  act,  omission,  or  careless- 
ness of  another,  or  others,  he  shall  cause  an  exam- 
ination  or  autopsy  to  be  made  of  the  body**  (Conn. 
Gen.  Stat.  1888. 1 2006);  and  he  may  hold  an  Inquest 
with  a  Jury.    9  2C09. 

In  Kansas  an  inquest  is  held  in  case  of  such  persons 
only  as  are  supposed  to  have  died  from  unlawful 
means,  or  tbe  cause  of  whose  death  is  unknown. 
Kan.  Oen.  Stat.  1868,  chap.  25,  9  ISO;  Taylor*S  Anno. 
Stat.  9 1780. 

Id  Louidiana  a  view  is  required  in  oise  of  death 
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supposed  to  hare  been  caused  by  unlawful  means, 
or  the  cause  of  which  is  unknown  (Voorhiea* 
Rev.  Laws  (La.)  668);  but  it  is  expressly  provided 
that  an  inquest  shall  be  held  only  when  there  is 
reason  to  suspect  that  the  death  was  caused  by 
violent  means.    9  655. 

In  Michigan  an  inquest  is  required  in  case  of 
those  who  "come  to  their  death  suddenly,  or  by 
violence,  and  such  persons  as  sbalJ  bnve  died  in 
prison.**    How.  Stat.  (Mich.)  1882,  99  0588.  »S97. 

In  Montana,  also,  only  in  case  of  those  ''supposed 
to  have  died  by  unlawful  means,  or  the  cause  of 
whose  death  is  unknown,  is  an  inquest  required. 
Mont.  Comp.  Stat.  1887,  9  800. 

The  same  language  is  used  in  Wyoming  Rev. 
Stat.  1887,  9 1879,  with  the  further  provisiOD  that 
the  coroner  shall  investigate  mining  explosions,  or 
accidents  in  the  case  of  loss  of  life  or  serious  per- 
sonal injury.    91660. 

The  provision  in  Wyoming  for  an  investigation 
as  to  the  cause  of  a  serious  personal  injury,  as  well 
as  in  case  of  death,  resulting  from  a  mining  acci- 
dent or  explosion,  is  paralleled  in  New  York  and 
Oregon  by  a  general  provision  for  cases  where  per- 
sons are  dangerously  wounded.  The  provision  in 
these  states  for  an  inquest  in  case  of  a  person 
"killed  or  dangerously  wounded  by  another,  or  has 
suddenly  died  under  such  circumstances  as  to  af- 
ford a  reasonable  ground  to  suspect  that  his  death 
has  been  occasioned  by  tbe  act  of  another,  by  crim- 
inal means,  or  has  committed  suicide.**  N.  Y.  Code 
Crlm.  Proc.  1898,  9  778,  and  (with  almost  identical 
language)  Hlirs  Anno.  Laws  (Or.)  1882.  9 1027. 

In  Maryland  no  inquest  is  to  be  bad  "where  it  is 
known  that  the  deceased  came  to  his  death  by  ac- 
cident, mischance,  or  in  any  other  manner,  except 
where  the  said  person  died  in  Jail,  or  where  there 
are  such  circumstances  attending  the  death  or  case 
as  to  amount  to  a  strong  probabihty  or  reasonable 
belief  that  the  deceased  came  to  his  death  by  fel- 
ony.   Md.  Pub.  Gen.  Laws  1888,  chap.  2,  p.  278,  9  8. 

In  Pennsylvania  the  statutory  provision  in  rela- 
tion to  certain  counties  declares  that  it  is  not  the 
duty  of  the  coroner  to  hold  an  Inquest  except  in 
case  of  violent  death.  Brightly *s  Purd.  Dig.  1872, 
p.  1309,  9  85.  But  by  Pa.  Act  1867. 9  22,  it  is  made  his 
duty  to  hold  an  inquest  over  tbe  body  of  any  per- 
son who  shall  have  had  a  violent  death,  or  whose 
death  shall  be  sudden,  provided  such  sudden  death 
be  after  an  illness  of  less  than  twenty-four  hours, 
and  no  regular  practicing  physician  shall  have  been 
fn  attendance  within  that  time,  or  suspicious  cir- 
cumstances shall  render  the  same  necessary,  which 
suspicion  shall  first  have  been  sworn  to  by  one  of 
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the  case  to  the  district  court.  To  this  peti- 
tioD.  the  defendaDt,  Lancaster  county,  filed 
a  general  demurrer,  which  the  court  over- 
ruled, and,  the  county  electing  to  stand  on 
said  demurrer,  the  court  rendered  iudgment 
against  the  county  for  the  claim  suea  for,  and 
the  county  brings  the  case  here  on  error. 

It  will  be  observed  that  the  examination 
made  by  the  plaintiff  of  the  dead  body  was 
without  a  jury,  and  for  this  he  claims  to  be 
allowed  a  fee  of  $10,  as  provided  by  section 
7,  chap.  28,  Comp.  Stat.  The  language  of 
this  section  applicable  to  this  case  is :  **  For 
viewing  the  dead  body,  $10."  The  office  of 
a  coroner  is  a  very  ancient  one,  and  came 
with  the  common  law  to  this  country  from 
England.  The  powers  and  duties  of  a  coroner 
here  are  what  tney  were  at  common  law,  ex- 
cept in  so  far  as  they  have  been  modified  by 
our  statutes  or  institutions.  At  common  law 
the  coroner  was  required  to  hold  an  inquest 
over  the  body  of  a  person  who  had  died  from 
visitation  of  God,  by  chance  or  accident,  by 


Hale,  P.  C.  62.  But,  at  common  law,  suicide 
was  a  crime,  and  the  goods  of  the  deceased 
were  forfeited  to  the  king ;  and  if  any  animal 
killed  a  person,  or  if  a  cart  ran  over  him, 
this  animal  or  instrument  was  forfeited.  It 
is  perhaps  for  this  reason  that  the  coroner,  at 
common  law,  was  obliged  to  investigate  a 
death,  although  known  to  have  l^en  a 
suicide,  or  known  to  have  been  caused  by 
some  casualty.  Our  statute,  however,  (in 
Comp.  Stat.  chap.  18,  §  97.)  provides :  **The 
coroner  shall  hold  an  inquest  upon  the  dead 
bodies  of  such  persons  only  as  are  supposed 
to  have  died  by  unlawful  means. "  Under  this 
the  coroner  has  nothing  to  do  with  investigat- 
ing the  death  of  any  person  unless  such  person 
is  supposed  to  have  come  to  his  death  by  un- 
lawful means.  If  a  person  was  known  to 
have  committed  suicide,  or  if  he  was  known 
to  have  come  to  his  death  from  a  stroke  of 
lightning,  or  known  to  have  received  hia 
death  by  a  fall  from  a  building,  the  coroner 


more  dtisEens.  A  further  provision  is  made  that  an 
loquest  shall  not  be  required  bi  Philadelphia 
county  In  case  of  a  person  who  died  in  prison,  un- 
lera  required  by  inspectors,  except  in  caae  of  mur- 
der, manslaufrhter,  suicide,  or  death  by  casualty. 
BrighUy's  Purd.  Dig.  1872,  p.  736, 1 25. 

In  another  class  of  states  inquests  are  required 
in  case  of  death  by  casualty  as  well  as  in  cases  of 
death  by  violence  or  criminal  act. 

In  Georgia  it  is  provided  for  in  case  of  ^'all  vio- 
lent, sudden,  or  casual  deaths,  deaths  in  prison 
without  an  attending  physiclao,  dead  bodies  found, 
whether  of  persons  known  or  unknown,  and  dead 
bodies  of  persons  who  died  or  disappeared  under 
suspicious  circumstances.    Ga.  Code  1882, 1 680. 

In  Illinois  the  coroner  is  required  to  hold  an  in- 
quest in  case  '*the  dead  body  of  any  person  is  found 
or  lying  within  his  county  supposed  to  have  come 
to  his  death  by  violence,  casualty,  or  any  undue 
means.*'  Oothran*B  Bev.  Stat.  (111.)  1888,  p.  821, 1 10; 
Starr  ft  C.  Anno.  Stat.  p.  604, 1 18. 

In  Indiana  also  inquest  Is  tu  be.held  on  the  *'dead 
body  of  any  person  supposed  to  have  come  to  his 
death  by  violence  or  casualty."  Ind.  Bev.  Stat. 
1888,16878. 

The  same  provision  is  found  In  Missouri.  Mo. 
Rev.  Stat.  1889, 1 2442. 

In  Mississippi  Inquests  are  required  in  case  *'of 
death  in  prison,  and  of  all  violent,  sudden,  or  cas- 
ual deaths."    Miss.  Code  1882,  9  816. 

In  Kentucky  an  inquest  is  to  be  held  in  case  of 
**  any  person  slain,  drowned,  or  otherwise  suddenly 
killed,  or  where  any  house  be  broken."  Ky.  Gen. 
Stat.  1888,  chap.  26, 1 8. 

In  New  Jersey  inquests  are  to  be  held  in  "case  of 
deaths  in  prison  and  in  all  violent,  sudden,  or 
casual  deaths."   N.  J.  Rev.  1877,  chap.  170,  •  8. 

In  New  Hampshire  *^  where  death  is  supposed  to 
have  been  occasioned  by  violence  or  casualty,"  an 
I  nquest  is  to  be  held,  if  in  the  opinion  of  the  cor- 
oner, the  drcumstances  require  it.  or  if  he  is  re- 
quired to  do  so  in  writing  by  a  majority  of  the  se- 
lectmen of  the  town,  the  solicitor  of  the  county,  or 
the  ttttomey-generaL  N.  H.  Pub.  Stat.  1891,  chap. 
703. 

In  Rhode  bland,  **  if  the  body  of  any  person  sup- 
posed to  have  come  to  his  death  by  violence  or 
casualty  has  been  found."  an  inquest  is  to  be  held. 
B.  L  Pub.  Stat.  1882,  p.  707, 1  & 

In  South  Carolina,  also,  it  is  to  be  held  in  case  of 
**  casual  and  violent  deaths."   6.  G.  Gen.  Stat.  1882, 
•  711. 
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In  Texas  inquest  is  to  be  held  where  a  person  diea 
in  prison,  or  is  killed,  or  from  any  cause  dies  an 
unnatural  death,  except  under  sentence  of  the  law» 
or  in  the  absence  of  one  or  more  good  witnesses, 
also  where  a  body  is  found  and  the  oircumstanoea 
of  death  are  unknown,*  as  well  as  where  the  cir- 
cumstances lead  to  suspicion  of  unlawful  meansw 
Tex.  Code  Crim.  Proc  1891, 1  988. 

In  Tennessee  It  is  unlawful  to  bury  the  body  of 
any  person  who  may  have  come  to  his  death  by  ao- 
cident,  by  unlawful  violence,  or  by  any  susplcloua 
cause,  without  first  giving  notice  to  the  coroner,  or 
if  he  is  absent  or  sick,  to  some  Justice  of  the  peace. 
But  If  the  death  is  by  accident,  in  the  presence  of 
any  person,  a  justice  of  the  peace  may  hold  a  pre- 
liminary inquest  and  authorize  the  burial  of  the 
body,  if  the  death  is  found  to  have  been  merely  ao- 
ddental;  but  the  coroner  is  to  be  notified  if  it  ap- 
pears that  the  death  was  caused  by  an  unlawful 
act.    Tenn.  Code  1884.  M6189-6142w 

In  Wisconsin  an  inquest  is  to  be  held  in  case  of 
persons  supposed  to  have  come  to  their  deaths  by 
**  violence  or  casualty."  Sanborn  ft  Berrymai> 
Auno.  Stat  1889,  ft  4866. 

In  Vermont  the  view  is  to  be  madeby  selectmen,, 
in  case  a  person  is  supposed  to  have  died  by  casu- 
alty or  violence,  and  they  may  apply  to  a  justice 
of  the  peace  to  hold  an  inquest  if  in  his  opinion  the 
public  good  requires  it.    Yt.  Rev.  Laws  1680, 1 8834. 

Some  Interesting  peculiarities  appear  in  the 
above  statutes.  It  will  be  noticed  that  in  i^  few 
states,  as  in  New  York,  Oregon  and  Wyoming,  in- 
quest is  provided  for  not  only  where  persons  are 
killed,  but  where  they  are  dangerously  wounded, 
while  In  Kentucky  the  provision  for  an  Inquest  ex- 
tends to  a  case  of  house  breaking  as  well  as  of 
death.  As  far  as  can  be  gathered  from  the  de- 
cisions none  of  which  construe  statutory  provis- 
ions as  **  casualty,"  the  courts  will  regard  an  in- 
quest as  necessary  only  where  there  Is  some  ground 
to  believe  that  death  was  occasioned  by  unlawful 
means,  unless  the  statutes  evidently  require  it  in 
other  cases.  It  would  seem.  In  view  of  these  de- 
cisions, that  statutory  provisions  for  Inquest  in 
case  of  death  by  casualty  might  be  construed  to- 
apply  to  casualties,  the  circumstances  of  which 
created  some  suspicion  of  wronirful  means,  or  sus- 
picion of  wrong  doing,  or  criminal  negiigenoe,. 
and  not  such  casualties  as  were  plainly  due  to  pure 
accident,  or  the  negligence  of  the  deceased  himself, 
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would  haye  nothing  to  do  with  holding  an 
Inquest  over  the  body  of  such  persons.  The 
statute  last  above  Quoted,  when  the  coroner 
shall  have  been  notified  of  the  finding  of  a 
dead  body  of  a  person  supposed  to  have  died 
by  unlawful  means,  requires  the  coroner  to 
fummon  forthwith  six  lawful  men  of  the 
county  to  appear  before  him  ai  a  time  and 
place  named  m  the  warrant.  This  statute  is 
mandatory,  and  if  the  coroner  has  received 
notice  of  the  finding  in  his  county  of  some  one 
dead  and  that  person  is  supposed  to  have  died 
by  unlawful  means,  then  it  is  the  duty  of  the 
coroner  to  forthwith  summon  a  jury,  and 
proceed  to  hold  an  inquest,  and  ascertain  the 
cause  of  the  death  of  the  person.  Section 
105  of  the  same  chapter  provides  that  this 
]ur^,  having  inspected  the  body,  heard  the 
testimony,  and  made  all  needful  inquiries, 
shall  return  to  the  coroner  their  inquisition, 
in  writing.  It  appears  from  this  statute, 
then,  that,  in  order  for  a  coroner  to  act  at 
all,— that  is,  in  order  for  him  to  view  the 
body  of  a  person  found  dead  in  his  own 
county, — ^he  must  have  reached  the  con- 
clusion that  the  person  came  to  his  death  by 
unlawful  means ;  otherwise  he  has  nothing  to 
do  witli  the  dead  body.  The  statute  does  not 
provide  on  what  notice  or  information  the 
coroner  may  act,  or  what  notice  or  informa- 
tion is  sufficient  to  authorize  him  to  hold  an 
inquest ;  but,  doubtless,  that  is  a  matter  to 
be  exercised  by  him  in  an  honest  and  faithful 
manner,  and  he  is  invested,  by  virtue  of  his 
office,  with  the  discretion  to  determine  for 


himself  whether  he  should  or  should  not  hold 
an  inquest  Of  course,  he  must  not  act  from 
mercenary  motives,  and  unnecessarily  hold 
an  inquest  for  the  purpose  of  obtaining  fees. 
But,  when  he  does  act,  he  can  only  act  in  the 
manner  provided  by  law ;  that  is  to  say,  the 
coroner,  by  virtue  of  his  office,  has  no  right 
to  hold  an  inquest  alone.  When  a  person  has 
been  found  dead  and  is  supposed  to  have  died 
by  unlawful  means,  the  statute  provides  that 
the  facts  as  to  the  manner  or  means  by  which 
deceased  came  to  his  death  shall  be  as- 
certained by  a  jury. 

The  contention  of  the  plaintiff  here  is  that 
the  word  **  viewing,  **  found  in  section  7  of 
said  chapter  28,  is  used  in  its  ordinary  sense ; 
and  that,  when  the  coroner  has  been  informed 
that  some  one  has  been  found  dead  in  his 
county,  and  it  is  supposed  the  person  came 
to  his'death  by  unlawful  means,  then,  if  the 
coroner  ^oes  and  views  this  body,  he  has  be- 
come entitled  to  the  fee  of  $10  mentioned  in 
said  section.  The  word  ''viewing,"  as  here 
used,  means  something  more  than  looking, 
seeing,  beholding.  It  means  inspection ;  in- 
vestigation ;  an  inquiry  into  the  cause  of  the 
death  of  the  person.  And  the  coroner  cannot 
alone  make  this  inquiry,  and  he  is  not  en- 
titled to  this  fee  unless  he  has,  with  a  jury, 
held  an  inquest  as  provided  by  law. 

Thejvdgment  of  the  District  Court  is  therrfore 
reversed,  and  this  cause  is  remanded,  with 
instructions  to  sustain  the  demurrer  to  the 
plaintiff's  petition.    Judgment  accordingly. 

The  other  Commissioners  concur. 


CALIFORNIA  SUPREME    COURT  (Department  ?). 


William  JiOWENBERO,  BespL, 

V, 

Jacob  GRtXNEBAUM  et  at.,  Apptt. 


(. 


.ObL. 


A  levy  upon  mad  sale  ot  a  seat  in  a  stock 
ezehaiie^t  which  Is  a  voluntary  aaBooiatlon 
without  capital  stook  or  shares,  and  the  members 
of  which  have  no  riffht  or  title  to  any  of  its  prop- 
erty uptU  after  dissolution,  and  iD  which  a  mem- 
ber cannot  dispose  of  bis  seat  except  to  some  one 
wboiD  the  aftsooiation  have  elected  as  a  member 
is  ineffectual  to  pass  title  to  the  aoaJL 

auly  81,  IflOa) 

APPEAL  by  defendants  from  a  Jndraientof 
the  Superior  Court  for  the  CiCy  ana  County 
of  San  Francisco  in  favor  of  plaintiff  and  from 
an  order  denying  a  motion  for  a  new  trial  in 
so  action  brought  to  quiet  the  alleged  title  of 
plaintiff  to  a  seat  in  the  San  Francisco  Stock 
&  Exchange  Board  and  to  the  rights  appurte- 


nant thereto;  for  the  appointment  of  a  receiver, 
for  an  injunction,  and  other  relief.     Reversed. 

The  facts  are  stated  In  the  opinion. 

Mr,  Edward  R.  Taylor,  for  appellants: 

A  "seat,"  which  la  nothing  more  than  a 
privilege  is  an  incorporeal  right  for  the  attach- 
ment of  which  there  is  no  provision  In  ilie 
Code  of  Civil  Procedure.  It  is  but  a  personal 
privilege,  or,  as  alleged  in  the  complaint,  "a 
privilege  of  participating  in  the  meetings"  of 
the  association  and  corporation,  and  can  he 
neither  levied  upon  nor  sold  under  execution. 

Freeman,  Executions,  2d  ed.  §  110;  Pancoast 
V.  Ooioen,  98  Pa.  66;  Barclay  v.  Smith,  107 
111.  849. 

No  case  can  be  found  where  ''property"  like 
that  under  discussion  has  been  held  to  be  levi- 
able on  execution.  When  it  has  been  subject 
to  the  payment  of  debts,  it  has  been  so  sub- 
jected either  through  the  machinery  of  a  re- 
ceiver, or  through  that  of  proceedings  supple- 
mentary to  execution. 

Pacific  Bank  v.  BMnson,  fSn  Cal.  621,  40 


NOTC—Although  the  above  decision  denies  the  |  such  a  seat  or  membership  voluntarily,  see  Amer- 


rigbt  to  levy  upon  and  mU  a  seat  in  stock  excbangre 
like  the  one  in  question,  it  wiil  be  interesting  to 
notice  that  the  same  court  has  held,  in  a  case  not- 
referred  to  by  the  court  herein,  that  such  a  seat  is 
property  which  may  be  reached  in  supplementary 
prooeedlngs. 

For  an  instance  of  an  invalid  attempt  to  transfer 
tl  L.R.A. 


ican  Live  Stock  Com.  Co.  v.  Chicago  live  Stock 
Exchange  (lU.)  18  L.  R.  A.  190. 

For  a  decision  similar  to  the  above  in  respect  to 
an  attempted  sale  on  execution  of  shares  of  stook 
in  a  sporting  club,  see  Lyon  v.  Denison  (MiehJ  • 
L.U.A868. 


See  also  38  L.  R.  A.  768. 
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Am.  Rep.  IdO;  EahenieJii  v.  Linak,  78  CaL 
851. 

Ad  equity  cannot  be  reached  by  execution. 

Hastie  v.  Qod  h  With  Ui  Cong,  36  Cal.  378. 

It  is  perfectly  analogous  to  a  patent  right  or 
copyright,  and  of  these  Freeman  says  in  sec- 
tion 110  of  his  Executions,  that  the  fact  "that 
the  interests  held  by  inventors  and  authors, 
under  grants  of  letters-patent  or  copyright,  are 
not  directly  subject  to  execution  sale,  is  owing 
to  their  intangible  nature,  and  the  fact  that 
they  can'ot  be  said  to  be  located  in  any  par- 
ticular place,  so  as  to  be  subject  to  seizure  and 
sale." 

/S^A^TWY.  (Jady,  55  U.  S.  14  How.  681,  14 
L.  ed.  629 

Messrt.  W.  S.  Ooodfellow  and  John  R. 
Jarboe  also  for  appellants. 

Jfr.  Wal.  J.  Tuska,  for  respondent: 

Article  18  of  the  Constitution  of  the  defend- 
ant ai«ociation  provides  that  a  member  may 
dispose  of  his  seat  by  will;  also  he  may  dis- 
pose of  his  seat  to  a  third  party. 

There  is  error  in  saying  the  member  canDot 
alienate  this  privilege  to  any  person  until  after 
•uch  person  has  himself  become  a  memt)er  by 
the  consent  of  the  remaining  associates.  Arti- 
cle 18  expressly  provides:  "he"  (the  member) 
"shall  have  the  right  to  dispose  of  his  privi- 
leges in  the  board." 

The  weight  of  authority  and  sound  lodcal 
reasoning  is  in  favor  of  the  proposition  that  a 
seat  in  the  stock  board  mav  be  applied  to  the 
payment  of  a  member's  debts  in  the  same  man- 
ner as  any  other  property  owned  by  him. 

If  it  is  property  that  passes  by  voluntary  as- 
signment, that  passes  by  assignment  by  opera- 
tion of  law,  it  will  certainly  pass  by  execution 
sale. 

'*In  cases  like  the  present  a  court  of  equity 
reaches  beyond  the  forms  and  shadows  of 
things  and  grasps  the  substance." 

ComeU  V.  CMnn,  64  Cal.  200;  Stretch  v. 
Watkins,  1  Madd.  Cb.  256. 

Greenebaum  could  sell  his  seat  and  interest 
in  the  propertv  of  the  other  defendants'  (see 
article  13  of  the  Constitution),  and  receive  a 
large  sum  of  money  therefor;  and  yet  it  is  con- 
tended a  creditor  could  not  subject  it  to  his 
debt.  Can  that  be?  Can  such  an  exemption 
be  created? 

In  California  the  supreme  court  has  definite- 
ly disposed  of  the  question  in  the  cases  of  Clute 
y.  Laf>eland,  68  Cal.  264,  and  RabenicM  ▼.  LU- 
mA:,  78  Cal.  861. 

In  Londheimy.  White,  67  How.  Pr.  467,  the 
court  said:  "It  must  be  conceded,  I  think,  in 
the  light  of  all  the  decisions,  that  a  seat  or 
membership  in  the  stock  exchanee  is  property, 
and  should  be  applied  in  the  same  manner  as 
other  property  of  a  debtor  to  the  payment  of 
bis  debts." 

In  Oroeeri  Bank  v.  Murphy,  60  How.  Pr. 
426.  the  court,  referring  to  the  contention  that 
such  a  seat  is  not  tangible  property,  said:  "If 
such  a  result  may  be  attained,  the  effort  of  an 
active  imagination  cannot  circumscribe  the  as- 
sociations human  ineenuity  will  produce  to 
thus  transmute  veritable  assets  into  intangible 
and  yet  most  substantial  and  valuable  shad- 
ows.''^ 

The  teat  fs  a  part  of  the  bankrupt's  business 
assets,  or  more  generally  of  his  property,which 
21L.RA. 


it  was  the  primary  design  of  the  bankrupt  lam 
to  distribute  among  his  creditors. 

Be  Keteham,  9  Reporter,  806. 

The  proceeds  of  the  sale  of  a  seat  in  the 
bands  or  the  treasurer  of  the  board,  after  pay- 
ment of  the  preferred  claims  of  members  of 
the  board,  could  be  reached  by  the  assignee  in 
bankruptcy  of  the  person  whose  seat  had  been 
sold. 

BydeY.  Woode,  94  U.  S.  528,  24  L.  ed.  264. 

The  power  given  is  to  "dispose"  of  the  seat. 
Whether  the  disposition  be  absolute  at  the  be- 
ginning, or  subsequently  becomes  so  through 
judicial  proceedings,  the  result  is  the  same. 

date  V.  Love'and.  68  Cal.  264;  Durkee  v. 
51fnn^A/i»i,  8  Wis.  124. 

Any  interest  may  be  levied  on  under  execu- 
tion in  this  state. 

Kennedy  v.  Nunan,  52  Cal.  826;  Le  Boy  v. 
Dunkerly,  54  Cal.  460. 

The  property  which  one  may  himself  sell 
may  be  sold  under  execution  against  him,  ex- 
cept a  homestead,  or  property  declared  exempt. 

Fish  V.  houUie,  68  Cal.  873;  Farmers  ^at. 
Gold  Bank  v.  Wi(son,  68  Cal.  600. 

Patent  rights  being  assignable  by  the  volun- 
tarv  act  of  the  owner,  and  by  act  and  operation 
of  law,  it  followed  that  a  court  of  equity  could 
compel  the  defendant  to  assign  them  lo  a  re- 
ceiver, to  be  sold  and  applied  to  the  satisfac- 
tion of  judgments  against  him. 

Paeifie  Bank  v.  Robinson,  57  Cal.  620. 40  Am. 
Rep.  120;  Barnes y.  Morgan,^  Hon,  708. 

The  sale  of  the  seat  by  the  sheriff  is  equiva- 
lent to  Greenebaum's  resignation  or  retirement 
from  the  San  Francisco  Stock  &  Exchange 
Board,  under  article  13  of  the  Constitution  of 
that  association. 

His  rights  have  ended,  whatever  property  or 
profits  or  dividends  or  privileges  he  was  enti- 
tled to  were  taken  from  him  by  that  sale,  and 
the  purchaser  of  the  seat  was  thenceforth  enti- 
tled to  the  emoluments. 

Roomer,  Bwan.  18  N.  Y.  S.  R.  286;  Poiedl 
v.  Waldron,  89  N.  Y.  881,  42  Am.  Rep.  801; 
FishY.  Fiske,  164  Mass.  802. 

McFarlandt  J,,  delivered  the  opinion  of 
the  court : 

Judgment  went  in  the  court  below  for 
plaintiff,  and  defendants  appeal  from  the 
judgment,  and  from  an  order  denying  a  new 
trial.  In  January,  1888,  Simon  Eullraan  et 
al.  recovered  a  money  judgment  for  several 
thousand  dollars  against  the  defendant  in  tho 
present  action,  Jacob  Greenebaum,  and  on 
September  23,  1889,  an  ordinary  writ  of  exe- 
cution was  issued  on  said  judgment.  The 
sheriff  undertook,  under  said  ^t,  to  levy 
upon  and  sell,  as  personal  proper^,  the  seat 
of  said  Greenebaum  in  an  association  known 
as  the  ''San  Francisco  Stock  A  Exchanq^ 
Board. "  He  endeavored  to  accomplish  this 
in  the  following  manner:  He  delivered  to 
the  president  aad  secretary  of  said  association 
a  copy  of  the  said  execution,  ''together  with 
a  notice  that  all  moneys,  credits,  and  effects 
of  the  defendant  Jacob  Greenebaum  in  the 
possession  or  under  the  control  of  the  said 
San  Francisco  Stock  &  Exchange  Board,  to- 
gether with  the  seat,  interests,  and  shares  of 
the  defendant  Jacob  Greenebaum  in  and  to 
the  San  Francisco  Stock  &  ExcJiange  Board, 
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wa«  levied  upon  by  vlrttie  of  said  writ." 
He  then  advertised  the  said  seat,  interest, 
etc,  for  sale,  for  a  period  of  six  days ;  and 
<m  October  16,  1889,  he  sold  the  same  to 
William  Lowenberg,  the  plaintiff  herein, 
he  being  the  highest  bidder.  On  the  same 
day  the  sheriff  gave  to  plaintiff  a  certificate 
of  sale,  which,  after  reciting  the  above  facts, 
certifies  that  the  sheriff  had  sold  to  plaintiff 
''all  the  right,  title,  and  interest  of  Jacob 
Oreenebanm,  one  of  tlie  defendants,  in  and 
to  the  San  Francisco  Stock  <&  Exchange  Board 
and  the  seat,  interest,  and  shares  of  the  said 
Jacob  Oreenebaum  in  the  San  Francisco  Stock 
ft  Exchange  Board. "  On  said  October  16  the 
plaintiff  herein  served  notice,  directed  to  said 
itock  bofl^,  upon  its  president,  which,  after 
reciting  said  sale,  demanded  "  to  be  admitted 
to  the  enjoyment  and  participation  of  all  the 
rights,  privileges,  and  interests  heretofore 
enjoyed  by  the  said  Jacob  Oreenebaum  in 
your  board,  and  in  the  property  thereof,"  and 
that  an  accounting  be  had,  etc.  The  board 
paid  no  attention  to  the  demand ;  and  said 
Greenebaum  has  ever  since  continued  to 
occupy  his  seat,  with  all  its  rights  and  privi- 
leges, in  said  board.  Afterwards,  on  March 
12, 1890,  plaintiff  brought  this  j^resent  action 
against  said  Greenebaum,  making  the  said 
■tock  board,  and  also  a  corporation  called  the 
"Company  of  Associated  Stockbrokers,"  par- 
ties defendant.  The  purpose  of  the  action 
is  to  have  plaintiff's  title  to  said  seat,  and 
riirhts  appurtenant  thereto,  quieted,  a  re- 
ceiver appointed,  an  injunction  issued,  etc. 
Plaintiff  rests  his  title  wholly  upon  said 
asserted  levy  and  sale  by  said  sheriff  under 
flaid  writ  of  execution,  as  aforesaid.  But  we 
do  not  think  that  by  said  sheriff's  sale  the 
said  seat  of  said  Greenebaum  in  said  stock 
board,  or  any  rights  dependent  thereon,  were 
conveyed  to  plaintiff.  The  said  San  Fran- 
cisco Stock  &  Exchange  Board  is  a  voluntary 
association,  without  capital  stock  or  shares. 
The  findings,  and  an  agreed  statement  of 
fact8»  set  forth  very  fully  its  constitution  and 
by-laws,  and  show  very  clearly  its  character 
and  purposes.  There  are  stock  boards  in  other 
American  cities  very  similar  to  the  one  here 
in  question,  and  they  all  seem  to  have  been 
framed  upon  the  same  model .  It  is  sufllcient 
to  state  here  a  few  of  the  features  of  the  San 
Francisco  Stock  &  Exchange  Board,  as  fol 
lows :  It  is  a  voluntary  association,  consist- 
ing of  not  more  than  100  persons.  It  does  not 
itself  do  any  stock  business,  but  its  purpose 
is  to  afford  facilities  for  its  members  doini^ 
SQch  business,  each  individually  for  himself. 
Bach  member  has  a  "seat"  in  the  board,  and 
his  seat  represents,  and  is  the  sole  basis  of, 
bis  rights  in  said  board,  and  entitles  him  to 
a  place  in  the  room  provided  by  the  associa- 
tion for  the  use  of  its  members,  to  participate 
in  its  meetings,  and  to  therein  transact  his 
individual  business  as  a  stockbroker.  Oc- 
casionally the  board,  as  an  incident  to  its 
purpose  of  providing  a  place  for  the  meeting 
of  its  members,  has  a  surplus  of  money  over 
its  expenses,  and  sometimes  divides  said 
surplus  among  its  members,  and  the  owner 
of  a  seat  is  entitled  to  his  proportion  of  such 
surplus  when  a  dividend  is' declared.  No 
person  can  become  a  member  of  said  associa 
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tion,  or  be  entitled  to  a  seat  therein,  except 
he  be  elected  by  the  members  of  the  associa- 
tion according  to  its  constitution  and  by- 
laws, under  which  **ten  negative  votes  shall 
exclude."  Its  constitution  declares  that  no 
member  shall  l^ave  any  individual  right  or 
title  to  any  of  the  property  or  assets  of  the 
association  until  after  its  dissolution,  and  the 
final  winding  up  of  its  affairs  by  **its  then 
remaining  members. "  If  a  member  in  good 
standing  desires  to  retire,  he  cannot  dispose 
of  his  seat,  except  to  a  person  whom  the  as- 
sociation shall  elect  to  become  a  member ;  and 
at  no  time  since  the  organization  of  the  as- 
sociation has  any  member  been  authorized  to 
sell  his  seat,  **  upon  any  terms  whatever,  ex- 
cept to  such  person  as  shall  have  been  per- 
sonally elected  to  membership  in  said  associa- 
tion by  the  remaining  members  thereof." 
There  are  many  other  features  of  the  associa- 
tion, not  necessary  to  be  here  specially  men- 
tioned. The  foregoing  gives  a  clear  notion 
of  its  general  character.  The  plaintiff  was 
never  elected  a  member,  and  the  association 
has  always  refused  to  recognize  him  in  any 
way.  The  defendant  Greenebaum  remains  in 
possession  of  the  said  seat,  and  is  recognized 
as  the  lawful  occupant  thereof  by  the  associa- 
tion. An  attempted  voluntary  sale  of  the  seat 
by  Greenebaum  to  Lowenberg,  the  latter  not 
having  been  elected  a  member  of  the  board, 
and  the  association  not  having  consented  to 
the  sale,  would  not  have  transferred  the  title 
to  the  seat,  or  to  any  of  its  incidents ;  and  it 
is  difficult  to  see  how  a  simple  sale  under 
execution  transferred  something  which  the 
judgment  debtor  himself  could  not  have 
transferred.  Freeman,  Executions,  g  112,  and 
cases  there  cited.  Moreover,  a  creditor  can- 
not have  property  of  a  debtor  applied  to  the 
satisfaction  of  a  debt  except  in  the  way  pro- 
vided by  law ;  and  there  is  no  way  provided 
by  law  by  which  such  an  intangible  thing  as 
a  seat  in  the  stock  board  above  described— 
that  is,  a  personal  privilege  of  being  and  re- 
maining a  member  of  a  voluntary  association, 
with  the  assent  of  the  associates — can  be 
levied  upon  and  sold  under  execution.  Sec- 
tion 688  of  the  Code  of  Civil  Procedure  pro- 
vides that  property  may  be  levied  upon  under 
a  writ  of  execution  **  in  like  manner  as  upon 
writs  of  attachment ;"  and  section  542  pro- 
vides what  property  may  be  taken  on  a  writ 
of  attachment,  and  in  what  manner  various 
kinds  of  property  ma^]  be  so  taken.  But  there 
is  not  in  any  subdivision  of  section  542  a 
method  provided  for  attaching  such  a  thing 
as  this  seat  in  a  stock  board.  In  P<icifle  Bank 
V.  RobiTUon,  fsn  Cal.  528,  40  Am.  Rep.  120, 
this  court  expressly  held  that  a  patent  right 
is  not  tangible  property,  which  is  the  subject 
of  seizure  and  sale  on  execution ;  and  a  seat 
in  the  stock  board  is  certainly  not  more  tan- 
gible than  a  patent  right,  for  the  latter  can  at 
feast  be  sold  and  transferred  by  its  owner  at 
his  own  will,  while  the  former  cannot.  The 
only  case  directly  in  point,  cited  by  counsel 
on  either  side,  is  that  of  Pancoast  v.  Otnoen, 
98  Pa.  71.  There  a  seat  in  a  stock  board  sim- 
ilar to  the  one  in  question  here  had  been 
levied  upon  under  execution,  and  the  court 
says :  "  A  seat  in  a  board  of  broken  is  not 
property  subject  to  execution  in  any  form. 
26 
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It  is  a  mere  penonal  priTllege,  perhaps  more 
accurately  a  license  to  buy  and  sell  at  the 
meetings  of  the  board.  It  certainly  oould 
not  be  levied  on  and  sold  under  a^.  fa.  The 
sheriff's  vendee  would  acquire  no  title  whic-h 
he  could  enforce."  See  a) so  Freeman,  Exe- 
cutions, g  110.  Whether  the  respondent,  bv 
a  creditor's  bill  in  chancery,  or  oy  proceed- 
ings supplementary  to  execution  under  our 
Code,  could  reach  appellant's  right  to  a  seat 
in  the  board,  is  a  question  not  now  before  us. 
We  merely  hold  that  respondent  did  not  ac- 
quire title  to  that  seat,  or  to  its  incidents  or 


appurtenances,  by  virtue  of  the  execution 
sale  hereinbefore  mentioned ;  and  under  these 
views  it  would  be  useless  to  inquire  into  the 
relations  between  the  San  Francisco  Stock  A 
Exchange  Board  and  the  other  appellant,  the 
Company  of  Associated  Stockbrokers.  As  the 
respondent  has  no  title  to  said  seat,  he  has 
no  interest  in  those  relations. 

ITiejudafMrU  and  order  appealed  Jrom  are 
ref>er»0d. 

We  concur :  Fiti|^er»lcl»  <7.y  De  Haven* 
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William  G.  FRENCH,  Plff,  in  Brr., 
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1.  Orderin^^  the  trial  vp<Mi  a  plea  ef 
not  i^nllty  in  a  criminal  case  to  pro- 
ceed before  the  eame  Jury  that  has  dis- 
agreed  and  been  diacbarged  upon  a  special  lasue 
of  Insanity  is  error,  under  a  statute  which  pro- 
Tides  that  in  case  of  such  diaarreement  the  court 
shall  order  the  trial  to  proceed  on  the  plea  of  not 
ffuUty  without  providing  that  it  should  proceed 
before  the  same  jury. 

S.  The  record  In  a  murder  caee  which 
does  not  show  that  the  prieoner  wae 
present  at  anytime  during  the  trial  except 
when  he  was  arraigned  and  pleaded  does  not 
show  that  he  had  a  legal  and  oonstitutiODal  trlaU 
and  is  fata^y  defective. 

3.  No  presomption  will  be  Indnl^red  to 
supply  the  record  Id  a  criminal  case,  where  it 
does  not  show  the  necessary  fact  of  the  prisoner's 
presence. 

(May  2S,  1890.) 

ERROR  to  the  Circuit  Court  for  Ashlsnd 
County  to  review  a  judgment  convicting 
defendant  of  the  crime  of  murder.    Beverted, 

The  facts  sufficiently  appear  in  the  opinion. 

Jfr.  Charles  N.  Oreffory*  with  Mr, 
Georg^e  F.  Merrill,  for  plaintiff  in  error: 

Under  article  6  of  the  Federal  Constitution 
"in  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  ...  to  be  confronted  with 
the  witnesses  ai^ainst  him." 

Under  section  7  of  the  Constitution  of  Wis- 
consin, "in  all  criminal  prosecutions,  the  ac^ 
cused  shall  eujoy  the  right  to  be  heard  by 
himself  and  counsel;  ...  to  meet  the  wit- 
nesses face  to  face." 

In  trials  for  cases  in  which  corporal  punish- 
ment is  assi^ed,  the  defendant's  appearance 
must  ordinarily  be  in  persoo,  and  must  so  ap- 
pear on  record.  Nor  does  the  necessity  for 
the  defendant's  presence  cease  with  the  open- 
ing of  the  case.  Absence  on  his  part  during 
the  trial,  unless  the  absence  be  necessary  and 
teroporarr,  will  be  ground  for  a  new  trial;  and 
the  fact  that  the  presence  does  not  appear  on 
record  is  ground  for  writ  of  error. 


Whsrt.  Crim.  PI.  &  Pr.  9th  ed.  §§  WO,  545; 
1  Bishop,  Crim.  Proc.  3d  ed.  ^  1853;  Dougherty 
V.  Com,  69  Pa.  286;  Prine  v.  Com,  18  Pa.  108; 
Booker  v.  Com,  18  Gratt.  768. 

The  record  must  show  that  accused  was 
present  in  court  pending  the  trial 

Dyeon  v.  StaU,  26  Miss.  U62u  And  see  BoUe 
V.  btate,  62  Miss.  891;  Bearden  ▼.  State,  44 
Ark.  831;  Smith  ▼.  FlBople,  8  Colo.  457;  State 
V.  Schoentoaid,  81  Mo.  147;  State  ▼.  Johneon, 
85  La.  Ann.  208;  State  ▼.  Jonee,  61  Mo.  282; 
Shavoonma$h  v.  United  8tate$,  1  Wash.  Terr. 
188;'  Loveit  v.  State  (Fla.)  16  L.  R.  A.  818; 
Chitty,  Crim.  L.  p.  414;  State  v.  Buekner,  25 
Mo.  167;  State  v.  BravnsehiMig,  86  Mo.  897; 
State  y.  MaWmoe,  20  Mo.  55;  State  y.  Oroee^ 
27  Mo.  832;  PeopU  y.  Pwkim,  1  Wend.  91; 
Clark  y.  State,  4  Humph.  254;  Andrewe  y. 
t'^tate,  2  Sneed,  560;  Seagffi  y.  State,  8  Smedea 
&  M.  722;  Eopt  y.  Utah,  110  U.  8.  674,  28  L. 
ed.  262;  State  y.  J<Aneon,  85  La.  Ann.  208: 
Sylteeter  y.  State,  71  Ala.  17;  State  v.  Qreer, 
22  W.  Va.  800;  Hill  y.  StaU,  17  Wis.  675,  86 
Am.  Dec. 786;  Andereon  y.  StaU,  8  Pinney,867. 

Even  to  permit  a  view  by  the  jury  of  the 
place  where  the  crime  was  committed  in  the 
absence  of  the  accused  was  gravely  criticised 
and  that  it  was  error  intimated. 

Sasee  y.  StaU.  68  Wis.  580. 

No  presumption  will  be  indulged  in  favor 
of  an  arraignment,  and  if  the  record  fails  to 
show  it,  verdict  will  be  set  aside. 

Dovglass  v.  StaU,  8  Wis.  820;  Davie  y. 
State,  88  Wis.  487. 

In  a  criminal  trial  defendant  must  ezpresflly 
relinquish  a  right  before  he  can  be  understood 
to  waive  it. 

Com,  y.  Andrewe,  8  Mass.  126;  Biggi  y. 
Lloyd,  70  Cal.  447;  Fetereon  y.  State,  45  Wis. 
585. 

In  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by 
an  impartial  jury  of  the  state  and  district 
wherein  the  crime  shall  have  been  committed. 

U.  8.  Const.  Amend,  art.  6. 

The  right  thus  guaranteed  has,  from  the 
earliest  times,  been  regarded  as  one  of  the 
greatest  securities  of  life,  liberty,  and  proper- 
ty of  the  citizen. 

Thomp.  &  M.  Juries,  g  2.  See  also  Consti- 
tution of  Wisconsin,  Privileges  of  Accused, 
title,  jPr.r»&^<M,  §7. 


NOTB.— The  decision  in  the  above  case  as  to  the  l  a  novel  one  and  the  opinion  and  briefs  of  oounsel 
trial  of  the  plea  of  not  flruilty  before  a  Jury  which    very  fully  present  the  law  applicable  to  the  quea- 
had  disagreed  upon  the  special  issue  of  Insanity  is  ■  tion. 
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WiicoDslii  Laws  1888,  cfaap.  164,  provides 
for  tbe  case  of  a  failure  to  agree  by  the-  Jury 
on  the  preliminary  trial  of  the  issue  of  insaa- 
it  J,  ana  that  in  case  of  such  disagreement  the 
accused  should  he  put  to  his  trial  on  tbe  issue 
of  not  guilty  and  '*the  ouestion  of  insanitjr  in- 
volved in  such  special  issue  shall  be  tried  and 
determined  by  the  jury  with  the  plea  of  not 


Where  the  issue  of  insanity  arises,  it  is  com- 
monly, it  is  in  this  case  suhstantially,  the  sole 
defense. 

In  case  of  a  disagreement  every  Juror  is  on 
his  oath  oommittea  upon  it  one  way  or  the 
other. 

How  could  Jurors  be  more  thoroughly  com- 
mitted, more  absolutely  removed .  from  that 
state  of  impartiality  which  the  constitution 
and  common  Justice  require.  They  have  each 
of  them  not  only  entertained,  but,  under  oath, 
expressed  a  determined  opinion  for  or  against 
tbe  accused  on  the  main,  and  in  this  case  the 
sole  issue  on  trial. 

They  are  now  called  on,  not  to  pass  on  a 
new  issue,  as  under  the  Revised  Statutes,  but 
to  at  once  proceed  to  the  impartial  trial  and 
detennination  of  the  same  issue. 

This  is  impossible  and  the  accused  was  com- 
pelled to  take  his  trial  and  accept  this  verdict 
from  a  jury  every  man  of  which  was  already 
solemnly  and  publicly  committed  on  the  issue 
to  be  determined. 

Kindred  with  the  objection  made  here  is  the 
principle  that  a  grand  Juror  having  found  an 
mdtctment,  cannot  sit  on  the  petit  jury  for  its 
trial. 

Oatei^  Can,  10  How.  St  Tr.  1079-1081;  1 
Bishop,  Crim.  Proc.  2d  ed.  $g  911,  912,  note  4; 
OAl^g^u  Oa%e,  8  How.  St.  Tr.  588:  Hawk.  P. 
C.  bk.  2,  chap.  48,  §  27  (Leach's  ed.);  Bennett 
V.  State,  24  Wis.  57;  Bex  v.  Perdval,  1  Sid. 
243;  .Bk»  V.  StaU,  16  Ind.  298;  Stettartr.  State, 
15  Ohio  St.  156. 

So  a  petit  juror  on  a  former  trial  where 
there  has  been  a  mistrial  was  held  not  compe- 
tent to  serve  on  the  second  hearing  even  in  a 
dvil  case. 

Bdjnondson  v.  WaUace,  20  Oa.  660;  1  Bishop, 
Crim.  Proc.  2d  ed.  §  913;  Oarihwaitev,  Tatnm, 
21  Ark.  836;  1  Co.  Litt  167*  (c);  Argent  v. 
Barren,  2  Salk.  648;  Weeke  v.  MedUr,  20  Kan. 
57. 

In  many  states  such  former  service  expressly 
excludes  a  iuror  by  statute. 

Tex.  Rev.  Stat.  §  686;  N.  T.  Crim.  Code 
1881,  §  377;  Iowa  Rev.  Stat.  1860,  §  4771; 
StaU  V.  meeley,  15  Iowa.  404;  StaU  v.  Leieht, 
17  Iowa,  28;  Thomp.  &  M.  Juries,  pp.  195, 
196;  Oarthwaite  v.  Tatum,  eiipra;  Dunn  v. 
State,  7  Tex.  App.  607;  WiUie  v.  State,  9  Tex. 
App.  297. 

The  question  whether  a  Juror  is  impartial  is 
a  judicial  question,  and  the  courts  will  not  be 
limited  by  a  legislative  enactment  in  determin- 
ing such  a  question. 

Block  V.  State,  100  Ind.  857;  Greenfield  ▼. 
People,  74  N.  Y.  277. 

In  the  present  case  the  disqualification  com- 
plained of  in  the  Jurors  arose  long  after  tbe 
time  when  the  accused  had  a  right  of  chal- 
lenge. 

StaU  V.  Cameron,  2  Pinney,  490;  Thomp.  & 
M.  Juries,  §  265,  and  cases  cited. 
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Where  the  Jurors  cease  to  be  partial  or  de- 
clare or  exhibit  such  prejudice  as  prevents  a 
proper  determination  oy  them,  at  a  stage  of 
the  trial  subsequent  to  the  time  for  chaDeng- 
ing,  it  is  due  cause  for  a  new  trial. 

State  V.  Carter  (Hamilton  Co.  Ohio)  Cr.  Fl. 
26  Week.  L.  Bull  17;  Hartin  t.  State,  25  Ga. 
494. 

In  State  r.  Loekwood,  48  Wis.  408,  this  court 
held  that  upon  a  plea  of  not  guilty  hi  a  crim- 
inal prosecution  Uie  accused  coula  not  waive 
a  trial  by  Jury,  it  being  secured  by  the  consti- 
tution upon  principles  of  public  policy. 

See  also  Biggs  v.  Uoyd,  70  Cal.  447;  Borne 
Ins.  Oo.  V.  Security  Ins.  Co.  28  Wis.  174;  Dur- 
kee  V.  JaneeviUe,  28  Wis.  464, 9  Am.  Rep.  500; 
Hughes  v.  Fond  du  Lac,  78  Wis.  882;  Johnson 
y.  Waukesha  County,  64  Wis.  281. 

A  trial  for  murder  is  still  a  trial  for  *'  a  cap- 
ital offense"  and  the  accused  has  the  same 
rights  to  a  strict  enforcement  of  laws  designed 
for  his  protection. 

Basse  v.  State,  68  Wis.  687. 

Messrs,  J.  I««  O'Connor  and  J.  HL 
ClBMeBjf  for  defendant  in  error: 

When  courts  are  called  upon  to  pronounce 
the  invalidity  of  legislation  passed  with  all  the 
forms  and  ceremonies  requisite  to  giye  it  the 
force  of  law,  they  will  approach  the  question 
with  great  caution,  examine  it  in  every  aspect 
and  ponder  upon  it  as  long  as  deliberation  and 
patient  attention  can  throw  any  new  light  upon 
the  subject,  and  never  declare  a  statute  void 
unless  the  nullity  and  invalidity  are  placed  in 
their  judgment  beyond  a  reasonable  doubt.  A 
reasonable  doubt  must  be  solved  in  favor  of 
the  legislative  action  and  the  act  be  sustained. 

Cooley,  Const.  Lim.  221. 

When  the  courts  have  held  that  the  appear- 
ance of  the  prisoner  in  court  during  the  trial 
must  be  shown  affirmatively  by  the  record, 
they  did  not  mean  to  hold  that  such  appear- 
ance must  be  shown  from  the  records  kept  in 
a  particular  book  but  from  the  entire  records 
which  furnishes  a  complete  history  of  the  case, 
and  it  is  quite  apparent  from  the  language  used 
in  section  742,  Rev.  Stat.,  that  tbe  legislature 
intended  that  the  several  books  which  clerks 
of  circuit  courts  are  required  to  keep  shall  con- 
stitute a  complete  record  of  all  matters,  pro- 
ceedings, and  cases  tried  in  such  courta 

It  is  not  of  so  much  importance  under  the 
laws  of  Wisconsin  that  the  defendant  be  per- 
sonallv  present  in  court  during  every  stage  of 
the  tnal,  as  it  is  that  his  counsel  is  present. 

mu  V.  State,  17  Wis.  675. 

In  tbe  case  at  bar  the  record  shows  that  the 
prisoner  was  duly  arraigned,  was  present  in 
court  during  the  trial  of  the  special  issue,  and, 
also,  during  the  trial  of  the  main  issue,  and 
that  he  was  also  present  during  the  calling  and 
testing  of  jurors  on  both  issues. 

He  was  defended  by  able  counsel  who  knew 
what  his  rights  were,  and  who  would  have  un- 
doubtedly made  timely  objection  to  his  ab- 
sence if  he  had  been  prevented  from  being 
personally  present  in  court  during  any  of  the 
time  his  trial  was  in  progress. 

The  inference  is  therefore  irresistible  that 
the  plaintiff  in  error  was  in  court  during  the 
time  occupied  by  his  trial,  and  was  not  absent 
at  any  time  when  the  law  required  him  to  be 
present 
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Barrett  ▼.  State,  1  Win,  175;  Griewold  y. 
Stats,  24  Wis.  145. 

The  presence  of  the  prisoner  may  be  inferred 
from  tiie  record  and  need  not  be  explicitly 
stated  at  each  stage  of  the  procedure. 

Lawrence  v.  Com.  80  Gratt  846. 

The  presumption  is  that  the  court  performed 
its  duty,  and  that  the  prisoner  was  present  in 
court  at  the  time  the  verdict  of  the  jury  was 
rendered. 

Dodge  ▼.  PeopU,  4  Neb.  220;  State  ▼.  Oraton, 
28  N.  0.  164;  Stoeeden  v.  StaU,  19  Ark.  205; 
Stephene  ▼.  People,  4  Park.  Grim.  Rep.  896,  19 
N.  Y.  549;  SchiriMr  ▼.  People,  88  111.  276. 

When  the  record  shows  that  the  defendant 
in  a  criminal  action  was  present  at  the  com- 
mencement and  conclusion  of  a  trial,  in  the 
absence  of  any  affirmative  showing  to  the  con- 
trarv,  it  will  be  presumed  that  he  was  present 
durmg  the  trial  and  at  the  rendition  of  the  ver- 
dict. 

State  ▼.  Wood,  17  Iowa,  18;  Bhodee  v.  SUOe, 
23  Ind.  24;  Jeffriee  v.  Oom,  12  Allen,  146. 

Orion,  J,,  delivered  the  opinion  ol  the 
court: 

The  plaintiff  in  error  was  tried,  convicted, 
and  sentenced  for  the  murder  of  Gavin  M. 
Steel,  on  the  5th  dav  of  March,  1891.  A 
motion  in  arrest  of  judgment  and  a  motion 
for  a  new  trial  were  overruled.  The  case 
comes  before  this  court  on  writ  of  error ;  and 
a  great  many  errors  are  assigned  for  the  re- 
versal of  the  judgment.  The  first  two  errors 
assigned  and  urf^ed  by  the  learned  counsel 
of  the  plaintiff  in  error  appear  by  the  record, 
and  are  of  the  gravest  importance  and  ma- 
terial, and  in  our  opinion  are  fatal  to  the  con- 
viction. It  is  necessary  to  consider  only 
these,  as  a  new  trial  must  be  had  in  the  case ; 
and  the  other  errors  assigned,  of  less  impor- 
tance and  not  so  clearly  apparent,  may  not 
again  occur. 

1.  The  prisoner  was  compelled  to  be  tried 
before  the  same  iury  that  had  heard  and  con- 
sidered the  evidence  on  the  special  issue  of 
insanity,  and  had  been  unable  to  agree,  and 
had  been  dischar^^  from  further  considera- 
tion of  such  special  issue  as  such.  The  pro- 
visions of  the  Revised  Statutes  on  this  sub- 
ject were  such  that,  if  the  jury  impaneled 
to  try  such  special  issue  of  insanity  failed 
to  agree,  the  court  could  discharge  them,  and 
impanel  another  jury  to  try  the  same,  and 
so  on  until  there  should  be  an  agreement  and 
verdict  as  in  other  cases.  To  remedy  what 
was  supposed  to  be  an  omission  or  defect, 
chapter  164,  Laws  1888,  was  enacted,  as  fol- 
lows :  "  If  the  jury  shall  be  unable  to  aj^ree 
upon  a  verdict  on  the  trial  of  such  special 
issue,  the  court  shall,  for  that  reason,  dis- 
charge them  from  the  further  consideration 
of  such  special  issue  as  such,  and,  unless 
such  special  plea  be  withdrawn  by  such  ac- 
cused person  or  counsel  in  his  behalf,  the 
court  shall  forthwith  order  the  trial  upon  the 
plea  of  not  ffuilty  to  proceed,  and  the  ques- 
tion of  insanity  involved  in  such  special  Issue 
shall  be  tried  and  determined  by  the  jurv 
with  the  plea  of  not  guilty."  Under  this 
provision  the  circuit  court,  when  the  jury 
impaneled  to  try  such  special  issue  of  the 
insanity  of  the  accused  when  he  did  the  kill- 
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ing  were  unable  to  agree  upon  a  verdict,  or- 
dered the  trial  upon  the  plea  of  not  guilty 
to  proceed  before  the  same  jury.  Tliis  was 
a  very  grave  error.  This  statute  does  not  so 
provide.  If  it  did,  its  constitutionality 
would  be  at  least  questionable.  The  court 
should  ''forthwith  order  the  trial  upon  the 
plea  of  not  guilty  to  proceed"  before  another 
jury,  to  be  selected,  impaneled,  and  swora 
to  try  the  case.  This  is  consistent  with  the 
act  and  the  prisoner's  rights.  This  jury  had 
heard  all  the  evidence  and  arguments,  as  well 
as  the  instructions  of  the  court  on  the  issue 
of  insanity,  the  question  on  which  the  guilt 
or  innocence  of  the  accused  depended,  and 
had  deliberated  upon  it  sufficiently  to  know 
that  they  were  unable  to  agree,  and  had  dis- 
agreed. The  very  fact  of  Uieir  disagreement 
implies  that  thev  had  all  formed  opinions 
on  it,  and  that  their  opinions  did  not  agree. 
Part  of  the  jury  had  formed  an  opinion  that 
the  accused  was  insane,  and  part  that  he  was 
not.  It  is  said,  although  it  is  not  material, 
that  the  jury  stood  ten  one  wav  and  two  the 
other  way.  The  same  issue  of  the  insanity 
of  the  accused  was  still  undetermined,  and 
liad  to  be  tried  again  with  his  plea  of  not 
guilty.  He  had  the  undoubted  right  to  have 
that  question,  as  well  as  all  others  involved 
in  his  plea  of  not  guilty,  tried  by  an  im- 
partial jury.  The  case  stood  precisely  as  it 
would  it  these  statutes  in  relation  to  a  special 
issue  of  insanity  had  not  been  enacted.  The 
accused  is  placed  on  trial  for  the  crime.  Hia 
insanity  is  a  question  material  to  the  case. 
A  jury  is  forced  upon  him  to  try  his  case, 
all  of  whom  had  formed  and  expressed  an 
opinion  on  the  question  whether  he  was  or 
was  not  insane  when  he  killed  the  deceased. 
Does  the  law  suffer  or  sanction  such  a  biased, 
partial,  and  prejudiced  jury  for  the  trial  of 
one  charged  with  the  crime  of  murder?  Any 
one  would  say  that  this  would  be  a  judicial 
outrage  upon  the  legal  and  constitutional 
rights  of  the  accused.  And  yet  this  is  juat 
such  a  case.  The  accused  has  the  right  to 
demand  that  he  be  tried  before  a  fair  and  im- 
partial jury.  Const,  art.  1,  §  7,  provides 
that  the  accused  shall  have  ''a  speedy  public 
trial  before  an  impartial  jury. "  Besides  this, 
the  right  of  the  accused  to  have  a  jurv  spe- 
cially selected  and  impaneled  to  try  him  for 
the  crime  charged,  and  his  right  of  challenge, 
were  cut  off  and  denied.  It  is  obvious  and 
self-evident  that  this  jury  was  an  unlawful 
one,  and  that  the  accused  was  deprived  of 
his  constitutional  right  of  trial  by  jury.  It 
has  been  uniformly  held,  and  from  early 
times  in  the  history  of  jury  trials  for  crime, 
that  the  grand  jury  that  round  the  indict- 
ment, and  each  one  of  them,  is  disqualified 
from  sitting  on  the  petit  Jury  to  try  the  ac- 
cused. Oatee'  Caee,  10  How.  St  Tr.  1079- 
1081 ;  1  Bishop,  Crim.  Proc.  §912;  Oolledge'% 
Oaee,  8  How.  St.  Tr.  588 ;  Hawk.  P.  C.  bk. 
2,  chap.  48,  §  27.  Our  own  statute  dis- 
qualifies the  grand  luror  from  being  a  petit 
luror  on  the  trial  of  the  case.  Rev.  Stat. 
^  4C88.  **  It  is  the  right  of  the  accused,  who 
is  to  be  tried  by  a  jury,  that  the  first  opinion 
formed  by  the  jurors  shall  be  the  one  which 
results  from  the  evidence  produced  at  the 
trial. "    Therefore  the  members  of  the  grand 
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jury  that  framed  the  indictment,  and  those 
who  haye  passed  upon  the  question  as  jUrors 
in  Uie  same  case,  are  disqualified  to  be  jurors 
to  try  the  accused.  1  Bishop,  Grim.  Proc. 
$  Oil  ;  Biee  ▼.  SUUe,  16  Ind.  298;  Steuiort  y. 
&ale^  16  Ohio  St.  155.  A  Juror  on  a  former 
trial  that  resulted  in  a  mistrial  is  not  com- 
petent to  serve  on  the  second  trial.  Edmand- 
mm  ▼.  Wattaee,  30  Ga.  660.  And  that  is  so, 
even  if  the  case  is  not  the  same,  if  the  issues 
and  the  defendant  are  the  same.  OarthtoaiU 
T.  Tatum,  21  Ark.  886.  A  juror  who  has 
formed  an  opinion  on  hearing  ail  the  evidence 
In  the  case,  not  then  being  a  juror,  is  dis- 
qualified. Much  more  where  the  juror  ban 
heard  the  evidence,  and  formed  an  opinion 
ODce  as  a  juror  is  disqualified.  Arffent  v. 
DarreU,  2Sa1k.  648;  Weeks  y,  Medler,  20  Kan. 
57  ;  StcUe  V.  8heeleif,  15  Iowa.  404 ;  Thomp.  &  M. 
Juries,  195;  Greenfield  v.  Peopls^lilH.  Y.  277. 
Many  more  authorities  are  cited  to  the  same 
principle  in  the  very  excellent  brief  of  the 
leamed  counsel  of  the  plain  I  iff  in  error. 
But,  as  said  before,  it  is  self-evident  that  such 
a  jury  is  not  only  disqualified  from  trying 
the  accused  for  the  crime  charged,  but  to 
force  the  accused  to  be  tried  before  such  a 
jury  is  a  denial  of  his  right  to  a  jury  trial, 
so  clearly  protected  by  tne  constitution- and 
the  laws.  If  the  grand  jury  are  unfit  jurors 
to  try  the  accused,  on  the  ground  that  they 
have  formed  an  opinion  in  the  case,  and  ex- 
pressed it  hj  the  indictment  on  a  mere  ex 
parte  examination  of  the  evidence,  much 
more  is  this  jury,  that  has  heard  all  the  evi- 
dence on  both  sides,  and  disagreed  in  their 
opinions. 

2.  It  is  conceded  by  the  leamed  attorney- 
general  that  neither  the  minutes  of  the  clerk 
nor  the  record  shows  that  the  prisoner  was 
present  in  court  when  the  verdict  of  guilty 
was  rendered  against  him  by  the  jury,  or  that 
he  was  present  when  the  sentence  was  pro- 
nounced against  him,  or  immediatel v  before, 
or  that  be  was  asked  by  the  court  if  he  had 
anythiniir  to  say  why  he  should  not  be  so 
seutenced.  The  record  does  not  show  that  he 
was  present  at  any  time  during  the  trial  for 
the  crime,  except  when  he  was  arraigned  and 
pleaded.  It  was  his  constitutional  right, 
that  he  may  not  waive,  to  be  present  during 
the  whole  trial,  and  ''meet  the  witnesses  face 
to  face, "  and  '^  to  be  confronted  with  the  wit- 
nesses against  him."  U.  S.  Ck)n8t.  art.  6; 
State  Const,  art.  1,  §  7.  This  is  not  only  the 
indispensable  right  of  the  accused,  but  the 
record  must  show  that  he  enjoyed  that  right, 
or  it  does  not  show  that  he  had  a  legal  and 
constitutional  trial.  ''In  felonies,  the  record 
must  show  the  defendant  to  have  been  present 
at  the  arraignment  and  testing  of  the  jurors. 
In  capital  cases,  if  not  in  all  felonies,  the  rec- 
ord must  show  that  the  defendant  was  present 
at  tlie  trial,  verdict,  and  sentence. "  Whart. 
Crim.  PL  &  Pr.  §§  64Sk649.  The  crime  of 
murder  is  still  a  capital  crime  in  this  state, 
because  so  recently  followed  by  the  death 
penalty.  PiBopie  v.  Perkins,  1  "Wend.  91.  In 
such  cases  ''the  presence  of  the  prisoner  is 
essential,  and  where  the  law  requires  it  the 
record  must  show  it."  1  Bishop,  Crim.  Proc. 
§  1358 ;  Dougherty  v.  Own.  69  Pa.  286 ;  Prtne 
V.  C(mi,  18  Pa.  108.  This  is  the  rule  as  well 
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in  all  felonies.  Hooker  v.  0(»n,  18  Grati. 
768 ;  Djfmm  v.  State,  26  Miss.  862 ;  BolU  v. 
State,  52  Miss.  891 :  Bearden  v.  State,  44  Ark. 
831 ;  Smith  v.  People,  8  Colo.  457 ;  State  v. 
Johnson,  85  La.  Ann.  208 ;  State  v.  Jones,  61 
Mo.  282;  Shapoonmash  v.  United  States,  1 
Wash.  Terr.  m;Lo9eit  v.  State  (Fla.)  16  L. 
R.  A.  318 ;  Chitty,  Crim.  L.  414 ;  State  v. 
Buekner,  25  Mo.  167 ;  State  v.  Mat/iews,  20 
Mo.  55;  Clark  v.  State,  4  Humph.  254; 
Andrews  v.  State,  2  Sneed,  550 ;  Scaggs  v. 
StaU,  8  Smedes  &  M.  722 ;  Rapt  v.  UtaJi,  110 
U.  8.  674,  28  L.  ed.  262 ;  Sylvester  v.  SiaU, 
71  Ala.  17.  ^o  presumption  will  be  indulged 
in  that  the  prisoner  was  present  if  the  records 
fail  to  show  it.  Douglass  v.  Staie,  8  Wis. 
820;  Davis  V.  State.  88  Wis.  487.  This  is 
held  as  to  the  arraignment  of  the  prisoner, 
but  his  presence  is  Just  as  essential.  In  the 
late  case  of  Ball  v.  United  States,  140  U.  S. 
118,  85  L.  ed.  877,  it  is  held  essential  that 
the  record  should  show  that  the  prisoner  was 
present,  and  asked  before  sentence  whether 
be  had  anything  to  say  why  sentence  should 
not  be  pronounced  against  him.  The  chief 
justice  cites  Bex  v.  Harris,  1  Ld.  Raym. 
267 ;  2  Hale,  P.  C.  401 ;  Comyns,  Digest,  In- 
dietment,  N ;  2  Hawk.  P.  C.  chap.  &,  g  23 ; 
Whart.  Crim.  PL  &  Pr.  §§  54^906;  Messner 
V.  PeopU,  46  N.  y.  1 ;  DougheHy  v.  Com, 
supra;  1  Bishop.  Crim.  Proc.  §§  275,  1298, 
and  other  cases  cited  above.  Tliis  case  is  of 
itself  the  highest  authority  as  to  this  con- 
stitutional right  of  a  prisoner  in  a  capital 
case.  The  learned  counsel  of  the  plaintiff 
in  error  has  also  briefed  this  question  very 
ably  and  exhaustively,  and  has  made  many 
quotations  of  the  text  of  the  opinions  to 
which  reference  mav  be  made.  Many  of  the 
above  authorities  also  hold  that  no  presump- 
tions will  be  indulged  in  to  supply  the  record 
in  such  a  case,  and  that  there  is  no  waiver 
of  the  right  less  than  a  positive  and  personal 
relinquishment  of  it,  and  this  I  understand 
to  be  the  effect  of  our  own  decisions.  Tlie 
leamed  attornev- general  has  cited  a  few  cases 
that  seem  to  hold  the  other  way,  but  they  are 
certainly  against  the  great  weight  of  au- 
thority m  this  country,  as  well  as  in  Eng- 
land. These  great  common- law  rights  have 
been  made  constitutional  provisions  in  the 
various  states,  and  so  made  essential  and 
paramount,  and  also  indispensable,  in  trials 
for  capital  offenses  and  felonies.  It  is  not 
too  strict  to  hold  that  in  all  such  cases  the 
accused  must  be  present  in  court  to  meet  the 
witnesses  face  to  face,  and  to  test  the  jury, 
and  when  the  verdict  is  rendered,  and  be 
asked  if  he  has  anything  to  say  why  the 
sentence  should  not  be  pronounced  against 
him,  and  to  meet  his  sentence,  and  also  still 
more  important  that  he  have  a  trial  "  by  an 
impartial  jury."  These  are  great  constitu- 
tional safeguards  against  oppression  and  in- 
justice that  must  not  be  abridged  or  com- 
promised. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

The  warden  of  the  state  prison  at  Waupun 
will  deliver  the  prisoner  to  the  sheriff  of 
Ashland  county,  to  be  held  in  custody  by  him 
until  he  is  discharged  from  such  custody  ac- 
cording to  law. 
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STOCKTON  SAVINGS  AND  LOAN  SOCI- 
ETY, RespU, 

E.  E.  QTDDINQS'et  al.AppU. 
(WCaLSi.) 

i.  A  non-negotiable  note  Intended  to  be 
^▼en  a  manafkctnrinc^Ieorporatlon  in 
payment  fbr Jmaeliinery  bat  in  terms 
payable  to  a  bank  im  not  rendered 
▼oid  for  want  of  delivery  by  the  fact  that 
tt  was  8eDt  to  a  person  who  was  an  officer  both  of 
such  corporation  and  the  bank  and  by  him  de- 
posited with  the  latter  as  collateral  Becurity  for 
overdrafts  by  the  manufkoturlnff  corporation 
under  an  agreement  between  the  two  corpora- 
tions by  which  the  bank  was  to  take  all  notes  of 
the  other,  since  the  bank  acts  as  agent  of  the 
manufacturing  corporation. 

8«  Evidence  ae  to  the  tme  payee  of  k 
note  made  payable  to  his  a^^nt  is  not 
Inadmissible  In  an  action  thereon  by  the  agent 
as  varying  or  adding  to  the  contract 

8*  Eyidenoe  of  the  dealingfs  between 
the  vendor  and  vendee  of  a  machine 
for  the  purchase  price  of  which  a  note  Is  given 
to  the  vendor*s  agent  is  admissible  in  a  suit  by 
the  latter  on  the  note,  in  support  of  the  defease 
of  failure  of  consideration. 

i.  Mere  alMenceftH>m  the  record  of  one 
of  the  vendee*  of  a  machine,  who  was 
not  a  party  to  the  note  gtveo  for  its  purchase 
price,  will  not  prevent  the  defendants,  ia  a  suit 
upon  the  note,  from  setting  up  failure  of  consid- 
eratioti  because  of  the  machined  proving  worth- 
less. 

6«   A  bank  to  which  a  non^nei^otiable 


note  is  made  payable  instead  of  to  ik 
corporation  with  whom  the  transa^ 
tion  in  which  the  note  aroee  was  had 

and  which  holds  it  as  collateral  seeurlty  for  an 
existing  debt  of  such  corporation,  takes  subject 
to  all  defenses  which  might  have  been  made  had 
the  note  been  made  to  the  corporation  except 
such  as  arise  from  subsequent  transactions  or 
subsequent  assignment  of  ohdmi  against  the 
corporation. 

6.  The  defense  of  breach  of  warranty 
of  a  machine  is  not  available  to  a  sare* 
ty  on  a  note  ^ven  therefor  although  it 
would  be  available  to  his  principal  since  it  coa- 
stitutes  a  counterclaim  not  due  to  him,  and  not 
a  mere  failure  of  consideration  but  the  defenae 
that  the  sale  has  been  rescinded  because  of  such 
breach  is  available. 

(August  ao.  1892.) 

APPEAL  by  defendants  from  a  Jud^ent  of 
the  Superior  Ck)urt  for  San  Joaquin  Coun- 
ty in  favor  of  plaintiff  in  an  action  upon  a  noa- 
negotiable  promisoory  note.    Reversed, 

The  facU  are  slated  in  the  commissioner's 
opinion. 

MeMrn.  C.  P.  Spragne  and  Nicol  A  Orr 
for  appellants. 

Messrs.  W.  L.  Dudley  and  J.  0«  Swin* 
nerton  for  respondent. 

Temple,  C7.,  filed  the  following  opinion  : 
This  appeal  is  from  the  judgment,  and  was 
taken  within  sixty  days  after  its  rendition. 
The  action  is  upon  a  non- negotiable  promis- 
sory note,  made  by  the  defendants  first  sued, 
and  payable  to  plaintiff.     Since  suit  was 


Vorm—BncMi  ofwxrrantyin  the  prlneipal'oorUraet 
as  a  defense  to  a  mtrety. 

It  win  be  noted  that  in  the  case  of  Gillespie  v. 
Torrance,  26  J.  7. 806, 82  Am.  Dec.  86S,  which  is  so 
greatly  relied  oa  in  the  above  case,  the  action  was 
agaiotft  the  surety  alone,  and  the  court  held  that 
he  could  not,  at  law,  avail  himself  of  a  defense  of 
breach  of  warranty  in  the  principal  cootract;  but 
it  is  stronirly  iutlmated  that  he  might  be  afforded 
some  relief  in  equity. 

Gillespie  v.  Torrance  has  been  followed  in  Htner 
T.  Newton,  80  Wis.  640,  and  Osborne  v.  Bryce,  28 
Fed.  Rep.  17L 

And  in  an  action  to  recover  the 'amount  to  be 
paid  on  a  contract  of  sale  brought  by  the  vendor 
against  a  surety  for  the  vendee,  it  was  held  that 
the  surety  could  not  counterclaim  damages  for 
breach  ofSwarranty  by  the  vendor.  Henry  v.  Da- 
ley, 17  Hun,  21a 

80  a  breacb  of  warranty  in  a  sale  of  property  to 
three  persons  cannot  be  set  up  in  a  suit  on  a  note 
given  by  one  of  them,  with  a  third  person  as  surety 
for  the  purobnse  price  of  the  property.  Hopkins 
V.  Lane,  4  Thomp.  ft  G.  81L 

Opposed  to  tbe  above  authorities,  it  has  been 
held  that  in  a  suit  against  tbe  surety  alone  on  a 
promissory  note,  a  breach  of  warranty  of  an  artlF- 
ole  for  whicb  the  note  was  given  may  be  set  np  In 
defense.   Scroggin  ▼.  Halland,  16  Mo.  4L9. 

And  the  same  rule  is  recognised  In  Mitchum  ▼. 
Bichardson,  SStrobh.  L.  254,  where  the  action  was 
upon  a  note  given  for  a  horse. 

80,  under  a  statute  that  any  claim  upon  the  con- 
tract  in  favor  of  the  principal  might  be  pleaded  as 
a  set-off  by  the  principal,  or  any  other  defendant, 
81L.R.A. 


a  surety  may  avail  himself  of  the  defense,  al* 
though  the  principal  has  neglected  to  do  so  in  a 
former  suit  against  htni<»elf,— cspeoiaily  if  tbe  prin- 
cipal is  insolvent.  Springfield  Engine  9t  T.  Co.  v. 
Park,  8  Ind.  App.  173. 

Closely  analogous  to  the  cases  immediately  pre- 
ceding is  a  decision  that  damage  to  stock,  for  the 
feeding  of  which  a  note  was  given,  is  a  defense  la 
favor  of  tbe  surety.  Waterman  v.  Clark,  76  IIL 
428.  Although  tbat  decision  is  in  principle  in  con- 
flict with  a  Mew  York  decision  later  than  Gillespie 
V.  Torrance,  which  follows  the  principle  of  the 
latter  case.    Lasher  v.  Williamson,  fiS  N.  T.  619l 

But  it  seems  tbat  if  the  contract  has  been  re<>cind« 
ed  for  breach  of  waranty,  the  defense  is  available 
to  the  surety.  Aultman  ▼.  Thompson,  19  Fed.  Kepw 
400,  as  explained  in  Osborne  ▼•  Bryce,  28  Fed.  Elep> 
17L 

Tf  the  holder  of  tbe  note  took  alter  maturity,  with 
notice  of  a  breach  of  warranty,  and  the  principal 
maker  is  insolvent,  the  surety  may  be  permitted  to 
make  the  defense  of  such  breach.  McDonald  Mfg. 
Co.  V.  Moran,  62  Wis.  203. 

On  the  other  hand,  if  the  surety  has  given  a  new 
note  as  principal  in  discharge  of  a  balance  due  on 
the  one  on  which  he  was  surety,  he  cannot  set  up 
a  breacb  of  warranty  in  the  old  contract  as  a  de- 
fense to  the  new  one.   Fluker  v.  Henry,  27  Ala.  40QL 

The  mere  fact  of  the  existence  of  a  surety  will 
not,  however,  prevent  the  setting  up  of  a  breach 
of  warranty  as  a  defense  to  the  suit  by  the  princi- 
pal, if  both  principal  and  surety  are  made  parties 
to  the  action.  McHardy  v.  Wadsworth,  8  Mich. 
860;  Slayback  ▼.  Jones,  9  Ind.  470:  NoweU  7.  Salmons, 
22  Barb.  647.  H.  P.  F. 
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commenced,  one  of  the  original  defendants, 
E.  Gidilings,  has  died,  and  the  defendant  L. 
M.  Giddings,  his  executrix,  has  been  substi- 
tnted.  Several  separate  defenses  are  pleaded 
or  attempted  to  be  pleaded  in  the  answer. 
They  all  deny  the  allefrations  of  the  com- 
plaint. In  the  second  they  admit  making 
the  note,  but  deny  that  it  was  ever  delivered 
to  plaintiff,  and  aver  that  they  believed  at 
the  time  of  its  execution  that  a  corporation 
known  as  the  Stockton  Combined  Harvester 
A  Agricultural  Works  was  the  payee  named 
therein,  and  that  neither  they  nor  either  of 
them  received  any  consideration  therefor,  ex- 
cept a  promise  made  by  that  corporation 
which  has  not  been  kept  or  performed.  By 
the  third  defense  they  aver  that  plaintiff  is 
a  corporation,  and  that  at  the  time  of  the 
execution  of  the  note  one  L.  U.  Shippee  was 
its  president  and  one  of  its  managing  agents, 
and  was  also  at  the  same  time  president  and 
one  of  the  managing  agents  of  the  corpora- 
tion known  as  the  IStockton  Combined  Har- 
vester &  Agricultural  Works.  That  at  the 
same  time  a  partnership,  consisting  of  de- 
fendants E.  E.  Giddings,  W.  R.  Giddings, 
and  one  James  Sibley  engaged  in  farming  iu 
Tulare  county,  was  solicited  by  the  last- 
named  corporation  (which,  for  brevity  I  will 
call,  the  Agricultural  Works)  to  contract  for 
tibe  manufacture  of  a  machine  known  as  the 
*  Shippee  Combined  Harvester  and  Shippee 
and  Grattan  Improvements."  That  the  part- 
ners knew  nothing  of  the  machine  save 
through  the  representations  of  the  agents  of 
the  oorporation,  who  made  certain  represen- 
tations as  to  its  value  and  efficiency,  which 
induced  the  partners  to  contract  for  the  man- 
ufacture of  one  of  the  machines,  in  which 
oontract  the  corporation  warranted  that  the 
machine  would  do  good  work,  and  was  rea- 
sonably fit  for  the  use  for  which  it  was  pur- 
chased. The  partners  were  to  pay  $1, 800  for 
the  machine,  and  did  then  pav  the  sum  of 
$579.83  to  the  Agricultural  Works.  That 
the  machine  when  delivered  failed  to  perform 
good  work,  whereby  defendants  have  been 
damaged  in  the  sum  of  $8,000.  That  plain- 
tiff well  knew  when  it  received  the  note  that 
neither  plaintiff  nor  the  Agricultural  Works 
had  ever  paid  any  consideration  for  the  note. 
That  the  note  was  indorsed  as  collateral  se- 
curity to  plaintiff  for  debts  due  it  from  the 
Agricultural  Works.  That  such  debts  had 
all  been  paid,  and  that  the  other  corporation, 
the  Agricultural  Works,  was  solvent  and  able 
to  pav  all  its  debts.  That  E.  Giddings 
signed  the  note  simply  as  an  accommodation 
to  the  partnership,  and,  in  case  of  recovery 
here,  the  partnership,  including  Sibley,  who 
did  not  sign  the  note,  will  be  held  liable  for 
any  sum  recovered.  In  the  fourth  defense 
very  nearly  the  same  facts  are  averred,  so  far 
as  relates  to  the  Agricultural  Works  and  the 
other  parties  to  the  note,  and  that  the  con- 
tract of  sale  and  the  note  were  procured 
through  the  fraudulent  representations  of  the 
A^cultural  Works,  and  that  the  machine 
deliyered  was  of  no  value  whatever  for  any 
purpose.  In  the  fifth  defense  the  same  mat- 
ters are  again  alleged,  but  it  is  charged  that 
the  two  corporations  combined,  conspired, 
and  confederated  together  to  cheat  and  de- 
ML.R.A. 


fraud  the  partners  named ;  that  both  and  each 
of  them  made  the  false  and  fraudulent  repre- 
sentations in  regard  to  the  machine  which 
the  partners  agreed  to  purchase,  reiving  upon 
and  believing  the  false  and  fraudulent  repre- 
sentations ;  that  the  machine  was  of  no  value 
for  any  j^urpose,  and  that,  immediately  upon 
discovering  this  fact,  the  vendees  offered  to 
return  the  same  to  the  vendor,  which  then 
agreed  to  return  the  promissory  note  to  the 
makers,  and  to  repay  the  amount  paid,  pro- 
vided said  machine  was  not  made  to  work 
satisfactorily  within  five  days ;  that  the  part- 
ners, in  pursuance  of  this  contract,  ana  the 
employes  of  the  vendor,  for  five  days  then 
attempted  to  make  the  machine  work,  but 
wholly  failed  so  to  do,  and  such  efforts 
proved  the  machine  to  be  wholly  valueless; 
wherefore  the  partners  a^ain  offered  to  return 
it,  but  the  Agricultural  Works  refused  to 
accept  it,  or  to  return  the  note,  or  to  refund 
the  money,  and  has  ever  since  refused  to  ac- 
cept a  return  of  the  machine.  They  also  set 
out  specially  damage  suffered  in  consequence 
of  the  fraud  and  breach  of  warranty,  and  ask 
judgment  for  a  surrender  of  the  promissory 
note,  the  refunding  of  the  money,  and  that 
the  Agricultural  Works  be  brought  in  to 
answer  their  cross-complaint ;  that  Sibley  be 
permitted  to  intervene;  and  for  general  re- 
lief. 

The  case  was  tried  with  a  jury.  After  the 
plaintiff  rested,  defendants  proved  by  the 
cashier  of  the  bank  and  by  L.  U.  Shippee, 
who  was  president  of  both  corporations,  that 
the  note  was  deposited  in  the  bank  by  Ship- 
pee, and  indorsed  bv  him  thus:  ^L.  U. 
Shippee,  Preset  8.  C.  H.  and  A.  Works." 
The  only  consideration  on  the  part  of  the 
bank  was  the  indebtedness  of  the  Agricult- 
ural Works,  and  debts  thereafter  to  accrue; 
in  other  words,  the  overdraft.  As  long  as 
the  note  remained  there,  it  was  security  for 
any  money  the  Agricultural  Works  might 
owe,  an  arrangement  having  been  made  be- 
tween the  two  companies  by  which  all  such 
notes  belonging  to  the  Agricultural  Works 
were  to  be  deposited  there  to  secure  the  over- 
draft of  the  corporation.  That  Shippee  knew 
that  the  note  was  for  money  due  the  Agri- 
cultural Works  for  the  harvester.  A  series 
of  questions  were  then  asked  the  witness 
Shippee,  bv  which  the  defendants  attempted 
to  prove  all  the  allegations  in  their  answer. 
Each  was  objected  to  as  immaterial  and  in- 
competent. All  the  objections  were  sus- 
tained, each  ruling  was  excepted  to,  and  all 
are  brought  here  for  review.  In  effect  they 
were :  If  the  note  was  not  delivered  to  the 
A^icultural  Works  instead  of  to  the  bank ; 
if  it  was  not  the  property  of  the  Agricultural 
Works,  what  were  the' terms  or  the  sale? 
If  certain  representations  were  not  made  and 
warranties  given,  and  if  Shippee  did  not 
know  at  the  time  of  each;  if  he  did  not 
know  that  the  harvester  was  worthless,  and 
as  to  the  alleged  offer  to  redeliver  and  the 
refusal,  what  the  consideration  was.  Cer- 
tain letters  written  by  agents  of  the  bank, 
and  also  of  the  Agricultural  Works,  were 
offered,  tending  to  prove  some  of  the  same 
matters,  but  all  were  excluded.  The  ques- 
tions were  put  In  various  forms,  and  each  of 
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ibe  defendants  was  offered  aa  a  witness  to 
prove  the  facts  alleged  in  defense,  but  tbe 
court  declined  to  receive  tbeir  evidence,  re- 
marking that  it  intended  to  exclude  all  evi- 
dence as  to  dealizig^  between  defendants  and 
the  Agricultural  Works. 

The  question  is.  Was  the  proposed  evidence 
competent,  and,  if  so,  was  it  material?  I 
cannot  agree  with  the  contention  that  the  evi- 
dence which  defendants  attempted  to  elicit, 
supposing  the  questions  would  have  been 
answered  favorably  to  them,  would  have 
shown  that  the  note  was  void  for  lack  of  de- 
livery. The  theory  of  defendants  was  that 
the  note  was  intended  for  the  Agricultural 
Works,  and  was  given  in  payment  for  the 
machine.  It  is  admitted  that  it  was  sent  to 
Bhippee  for  that  corporation,  and  by  him  de- 
posited with  the  plaintiff  as  collateral  se- 
curity for  the  overdrafts  of  the  Agricultural 
Works.  It  appears  that  an  arrangement  ex- 
isted between  the  two  corporations  by  which 
plaintiff  was  to  take  all  the  notes  of  the  other 
as  security  for  overdrafts.  Presumably  the 
bank  was  also  to  collect  the  notes.  When, 
therefore,  the  note  was  made  payable  to  the 
bank,  it  received  it  simply  as  agent  of  the 
Agricultural  Works,  and  as  collateral  secur- 
ity for  existing  indebtedness  and  for  money 
thereafter  to  be  advanced.  The  note  was 
therefore  not  invalid  for  lack  of  delivery. 
That  the  note  was  the  property  of  the  Agri- 
cultural Works,  and  was  held  by  the  bank 
only  as  securitv,  sufficiently  appears  from 
the  testimony  of  the  president  and  cashier  of 
the  bank. 

The  evidence  sought  to  be  drawn  out  by 
the  questions  which  were  ruled  out  would 
have  made  the  proof  more  explicit  and  sat- 
isfactory, and  should  have  been  admitted. 
This  would  not  have  been  to  vary  or  add  to 
the  terms  of  the  instrument.  It  will  not  be 
controverted  that  a  contract  made  in  the  name 
of  an  agent  may  not  ordinarily  be  shown, 
either  by  the  principal  or  the  other  party  to 
the  contract,  to  be  nevertheless  the  contract 
of  the  principal ;  and  the  Code,  in  putting 
the  burden  upon  the  payor  of  a  note  to  dis- 
prove the  sufficiency  of  the  consideration, 
throws  the  door  open  upon  that  subject.  It 
is  contended  by  respondent  that  the  consider- 
ation of  the  note  was  solely  the  credits  given 
to  the  Agricultural  Works.  The  defendants 
sought  to  show  that  the  consideration  was 
not  the  overdraft,  but  the  purchase  of  a 
machine  with  a  warranty,  and  that  the  war- 
ranty had  failed,  and  the  machine  was  worth- 
less ;  that  the  consideration  of  the  note  had 
wholly  failed.  This  evidence  was  clearly 
admissible  if  material  to  any  issue  in  the 
case.  That  the  pleadings  are  sufficient  to 
raise  the  Question  will  hardly  be  disputed, 
if  it  be  aamitted  that  these  defendants  are 
all  in  a  position  to  raise  it.  Sibley,  one  of 
the  parties  to  the  contract  of  sale,  did  not 
sign  the  note,  and  is  not  a  i)arty  to  this  suit. 
The  vendor  and  warrantor  is  not  a  party  to 
the  suit.  The  plaintiff  was  not  a  party  to 
the  sale.  One  of  the  payors  in  the  note,  who 
is  also  one  of  the  defendants  sued,  was  not  a 
party  to  the  sale,  but  signed  the  note  merely 
as  surety.  If  tbe  surety  in  his  defense  can 
take  advantage  of  the  failure  of  considera- 
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tion  under  these  circumstances,  ft  is  plain 
that  the  absence  of  Sibley  from  the  record  is 
not  fatal  to  the  right  of  defendants  to  make 
this  defense.  This  point  will  therefore  be 
passed.  The  absence  of  the  Agricultural 
Works  from  tlie  record  only  raises  the  ques- 
tion as  to  what  defenses  may  be  urged  against 
the  indorsee.  The  plaintiff  is  certainly  In 
no  better  position  than  it  would  be  if  the 
note  has  oeen  given  to  the  Agricultural 
Works,  and  by  it  indorsed  to  plaintiff.  I 
doubt  if  its  position  is  as  favorable  as  it 
would  have  been  as  indorsee.  If  making  the 
bank  payee  is  evidence  of  immediate  notice 
to  the  makers  of  the  interest  of  the  bank,  it 
must  also  have  the  effect  to  place  the  bank 
in  the  position  of  payee  as  to  such  defenses 
as  can  only  be  maae  as  against  the  original 
payee.  The  note,  however,  is  not  commer- 
cial paper,  and  it  seems  to  me  the  bank 
holds  it  subject  to  all  infirmities  and  to  all 
defenses  that  might  have  been  made  if  it 
were  held  by  the  Agricultural  Works,  not 
including,  of  course,  possible  defenses  which 
might  have  accrued  from  subsequent  transac- 
tions between  the  payors  and  the  Agricult- 
ural Works,  or  claims  against  it  subsequently 
acquired  by  assignment.  It  was  shown  that 
the  bank  did  not  credit  the  Agricultural 
Works  with  the  amount  of  the  note.  The 
transaction,  therefore,  did  not  amount  to  no- 
vation. 

That  the  surety  could  not  maintain  a 
counterclaim  is  clear,  for  he  could  not  bring 
an  independent  action  upon  the  warranty, 
as  he  was  not  a  party  to  it.  Cfuue  v.  Evay, 
68  Cal.  348 ;  Robertt  ▼.  Bonovan,  70  Cal.  108. 
It  would  naturally  seem  that  the  liability  of 
a  surety  could  not  be  greater  than  that  of  the 
principal,  and  that  the  Agricultural  Works 
ought  not  to  be  enabled  to  recover  in  this 
way  the  price  of  a  worthless  machine  in  vi- 
olation of  its  express  contract.  But,  if  it  be 
necessary  to  consider  the  defense  in  the  nat- 
ure of  a  recoupment,  it  cannot  be  done.  The 
difficulties  in  the  way  of  such  a  defense  are 
well  stated  by  Jvdge  Selden  in  OilUspie  v. 
Torrance,  25  N.  Y.  806.  82  Am.  Dec.  855. 
The  suit  was  against  the  accommodation  in- 
dorser  of  a  note  given  for  timber  sold  with  a 
warranty,  a  breach  of  which  was  attempted 
to  be  set  up  in  defense.  The  learned  judge 
remarks  that  if  the  defense  be  regarded  as  a 
failure  of  consideration,  in  whole  or  in  part, 
the  surety  can  undoubtedly  urge  the  defense, 
but  he  proceeds  to  argue  that  the  claim  is  to 
recoup  the  damages  for  a  breach  of  the  con- 
tract of  warranty;  that  often  the  damages 
might  amount  to  more  thaii  the  claim,  and 
it  IS  optional  with  the  vendees  when  they 
are  sued  for  the  price  to  recoup  or  to  bring 
an  independent  action  for  damages:  tiiat, 
(before  the  code,)  if  he  elected  to  recoup, 
he  could  not  recover  for  a  balance  in  his 
favor.  He  therefore  concludes  that  such  dam- 
ages constitute  a  counterclaim,  and  not  a  mere 
failure  of  consideration,  and,  not  being  due 
to  defendant,  he  cannot  set  it  up.  He  can- 
not elect  for  the  vendee  whether  to  plead  it 
as  a  defense  or  bring  another  action  to  re- 
cover it.  If  he  could,  he  might  bar  the 
right  of  the  parties  to  the  warranty  to  recover 
damages  for  its  breach,  for  there  could  not 
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be  two  leooyeries.  The  right  would  exist 
where  the  note  of  the  surety  was  for  only  a 
small  part  of  the  purchase  price,  and  would 
mmount  to  a  practical  release  of  the  vendor 
of  the  greater  part  of  his  liability.  In  con- 
clusion the  learned  Judge  says:  "In  the 
case  which  was  shown  on  the  trial,  there 
would  seem  to  be  a  strong  equity  In  favor  of 
the  defendant  to  have  the  note  canceled  or 
reduced,  by  applying  towards  its  satisfaction 
the  damages  which  appear  to  be  due  Van 
Pelt  for  the  breach  of  warranty.  It  is,  how- 
ever, an  equity,  in  which  Van  Pelt  is  inter- 
ested to  as  great  and  possibly  to  a  greater, 
extent  than  the  defendant,  and  cannot  be 
disposed  of  without  having  him  before  the 
court,  so  that  his  rights,  as  well  as  those  of 
the  defendant,  may  be  protected.''  There  are 
numv  other  cases  to  the  same  general  effect, 
while  the  cases  of  Wade  v.  Scott,  7  Mo.  600, 
and  Seroggin  v.  Holland,  16  Mo.  419,  seem 
to  be  the  other  way.  The  difficulties  in  the 
way  of  this  defense,  as  stated  by  Judge  Selden, 
seem  to  me  insurmountable,  and  they  are 
not  diminished  by  the  code  provision.  Code 
Civ.  Proc.  §  438. 

This  reasoning,  of  course,  applies  only  to 
the  claim  on  the  part  of  the  defendants  of  a 
right  to  recoup  damages  for  the  breach  of 
warranty  by  way  of  set-off  to  the  plaintiff's 
demand.  As  to  the  defense  of  fraud  more 
may  be  said.  It  is  sometimes  said  that  fraud 
vitiates  the  contract,  but  ordinarily  that  only 
means  ttiat  a  party  may  avoid  the  contract  on 
that  ground,  out,  if  he  does  not  elect  to  do 
BO,  he  is  bound  by  his  contract,  and  in  such 
case  the  surety  cannot  set  it  up  as  a  defense. 
If  the  claim  he  for  damages  on  account  of 
fraud,  the  surety  cannot  avail  himself  of  the 


defense,  for  the  reasons  already  given.  The 
surety  may  always  avail  himself  of  the  de- 
fense of  lailure  of  consideration,  in  whole 
or  in  part,  and  It  seems  to  me  it  would  nec- 
essarily follow  that  he  may  avail  himself  of 
the  fact  that  the  sale  has  been  rescinded  on 
any  ground  whatever  which  would  authorize 
the  rescission.  Under  our  code,  (Civil  Code, 
§  1786,)  a  breach  of  warranty  entitles  the 
buyer  to  rescind.  In  the  case  of  OiUespie  v. 
Torrance,  euora,  it  was  assumed  that  no  such 
right  existed.  On  this  point,  therefore,  that 
case  is  not  authority  here.  The  answer  sets 
ap  facts  which  if  true  would  constitute  a 
rescission,  and  the  questions  which  were 
ruled  out  called  for  evidence  which  would 
have  tended  to  make  out  such  defense.  To 
such  practice  I  can  see  no  possible  objection. 
If  a  contract  has  been  canceled  as  between  the 
original  parties,  there  remains  no  considera- 
tion for  the  promise  of  the  surety,  except  in 
the  case  of  commercial  paper  which  has 
passed  into  the  hands  of  an  innocent  holder. 
We  are  not  considerini?  here  what  mi^lit  be 
the  consequences  in  another  case.  Tins  suit 
is  between  the  original  parties  to  the  con- 
tract. It  would  seem  to  follow  that  obe  court 
erred  in  excluding  the  evidence,  as  well  as 
in  instructing  the  jury  to  find  for  the  plain- 
tiff, I  advise  that  the  judgment  be  reversed 
and  a  new  trial  awarded. 

We  concur:    Beleher»  0,;  Haynes*  (7. 

Per  Cnriamx 

For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  U  rewrted  and  a  new 
trial  ordered. 
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Joseph  KREKEY,  Appt. 
(mN.Y.aor.) 

1.   A  guaranty  obtained  by  IHkud  from 
an  intosicated  person  who  Is  obarareabie 


with  negllffenoe  may  be  enf  oroed  against  him  by 
an  innocent  party  who  has  acted  to  his  prejudice 
upon  the  faith  of  the  guaranty  which  was  ad» 
dressed  to  him. 

8.  An  alteration»'whether  material  or 
notff  in  a  contract  which  a  third  party  has  agreed 
In  advance  to  guarantee,  will  relieve  him  ^trom 
liability  on  the  guaranty. 


NOTS.— I/CaZKZity  on  guaranty  or  murety  oblioation 
ohtalned  by  fraiud, 

I.  in  eaae  of  fraud  of  principal, 
IL  In  COM  of  fraud  of  obtioee. 

L  in  ease  of  fraud  ofprlndpciL 

Fn  an  action  upon  a  bond,  which  was  resisted  by 
the  purety  upon  the  grouod  that  his  signature  had 
been  procured  by  fraud,  the  Jury  was  told  that  it 
would  not  be  enough  to  release  the  surety,  if  there 
had  been  fraud  and  misrepresentation  on  the  part 
of  the  principal  debtor,  but  that  the  creditors  must 
have  been  parties  to  it  to  have  that  effect.  Spen- 
cer V.  Handley,  6  Scott^  N.  B.  546. 

That  a  person  was  induced  to  become  a  surety  on 
a  recognizance  by  fraudulent  representations,  does 
not  affect  the  right  of  action  against  him  by  a 
oonusee  not  a  party  to  the  fraud.  Martin  v.  Camp- 
bell, UO  Mass.  U6. 

If  the  principal  in  procuring  one  to  become  his 
21  L.  R.  A. 


surety  commits  a  fraud  upon  the  surety,  either  in 
suppressing  or  misstating  facts,  and  the  creditor 
has  no  knowledge  of  and  gives  no  assent  to  the 
fraud,  the  surety  will  be  liable  to  the  creditor. 
Graves  v.  Tucker,  10  Smedes  So  M.  9. 

The  fact  that  sureties  on  an  administrator's  bond 
have  be<*n  misled  or  deceived  by  those  at  whose 
solicitation  they  executed  it  as  to  the  nature  or  de- 
gree of  the  responsibility  they  assume  oaniiot  avail 
them  as  a  defense  against  claims  of  persons  for 
whose  security  it  was  taken,  and  who  were  in  no 
way  connected  with  the  deception  practiced  upon 
them.    Ossoni  v.  Jerome,  68  N.  Y.  816. 

The  creditor  is  not  responsible  for  any  deception 
practiced  without  his  knowledge  by  the  principal 
upon  the  guarantor.  Powers  v.  Clarke,  127  N.  Y. 
417;  Mc Williams  v.  Mason,  81  N.  Y.  291. 

A  surety  cannot  defend  on  the  ground  of  fraud* 
ulent  representations  made  to  him  by  the  princW 
pal.    Wallace  v.  Wilder.  18  Fed.  Rep.  707. 

When  a  principal  secures  the  signature  of  sure* 
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8*  The  ezeliisioii  of  eTldenoe  in  corrob- 
«iratloii  of  Jfcn  Interested  party  on  the 

flrround  that  It  is  oumulative  or  that  the  fact  is 
no  lOTurer  open  to  dispute  being  unoontradioted, 
i8  ground  for  reyeraal  if  the  Judge  in  his  charge 
does  not  treat  the  fact  as  established  but  submits 
the  question  to  the  jury  on  suoh  partj*s  unooi^ 
xoborated  testimony. 

(February  28, 1803L) 

APPEAL  by  defendant  from  a  .lodgment  of 
tide  Gkneral  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of 
the  New  York  County  Circuit  in  favor  of 
plalntifiF  in  an  action  to  recover  upon  a  defend- 
ant's alleged  written  guaranty  of  performance 
by  a  third  person  of  his  contracts.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Edward  W.  S.  Johnston,  for  appel- 
lant: 

The  alleged  contract  of  guaranty  is  in  the 
form  that  the  defendant  undertakes  that  Thin- 
nes  will  not  convert  or  misappropriate  any 
skins  or  hides  sent  to  Thinnes  by  the  plaintiff, 
and  if  he  did  not  pay  for  them,  that  he  would 
deliver  them  to  Rose,  McAlpin  &  Company, 
New  York  city.  The  articles  of  agreement 
offered  in  evidence  provide  for  a  delivery  to 
the  store  of  Myeis  &  Gordon,  leather  commis- 
sion merchants.  Hence  these  agreements  were 
improper  as  against  the  defendant 

National  Mechanice  Bkg,  Abho.  y,  ConMing, 
90  N.  Y.  116.  43  Am.  Rep.  146;  Stewart  v. 
Banney,  26  How.  Pr.  279;  Cornell  v.  Eagan, 
18  Daly,  605;  Ijeede  v.  Dunn,  10  N.  Y.  469; 


John  Hancock  Mut  L.  Ins.  Co.  ▼.  Lo'^Benbert: 
120  N.  Y.  44;  Wilson  v.  Edwards,  6  Lans.  184. 

Plaintiff  was  bound  to  show  nonpayment  or 
nondelivery  to  Myers  &  Gordon,  or  even  non- 
delivery to  himself  or  accepted  agent,  which 
he  has  also  not  done. 

Paine  v.  Jones,  76  N.  Y.  278. 

The  defendant  signed  a  paper  which  be  was 
unable  to  read,  which  was  not  read  to  him, 
and  while  he  was  in  a  condition  of  complete 
intoxication,  and  he  never  ratified  it  by  any 
acts:  its  contents  were  misrepresented  to  him 
by  Thinnes  as  being  an  application  for  a  license 
and  under  such  a  state  of  facts  the  defendant 
could  not  be  held  liable. 

BedeU  v.  BedeU,  87  Hun,  421;  Albany  CUy 
Bat).  Inst.  V.  Burdick,  87  N.  Y.  40;  Bergen  v. 
UdaU,  81  Barb.  9;  Ayres  v.  Jtiilroy,  68  Mo. 
618,  14  Am.  Rep.  466;  Linn  County  v.  Farris, 
52  Mo.  75,  14  Am.  Rep.  889.  See  also  LoceU 
V.  Adams,  8  Wend.  880;  Bronson  ▼.  Noyes,  7 
Wend.  188;  Leaf  v.  Qihbs,  4  Car.  &  P.  466; 
Perry  v.  Patterson,  5  Humph.  188,  42  Am. 
Dec  424;  People  y.  Bostioiek,  48  Barb.  9,  afTd 
82  N.  Y.  445;  Whitford  v.  Uidler,  94  N.  Y. 
146,  46  Am.  Rep.  181;  Bookstat&r  v.  Jayne, 
6«)  N.  Y.  150;  Benton  v.  Martin,  52  N. 
Y.  670;  Orimwood  v.  Wilson,  81  Hun,  215; 
Continental  Ins.  Co.  v.  Horton,  28  Mich.  173: 
Eftans  v.  DaugJitry,  84  Ala.  68. 

In  order  to  hold  the  defendant,  an  illiterate 
man,  unable  to  read,  it  was  a  necessary  part  of 
the  plaintiff's  case  to  prove  that  the  guaranty 
was  read  to  the  defendant  or  that  he  had  its 
contents  thoroughly  explained  to  him;  with- 
out such  proof  the  guaranty  was  void. 


ties  to  his  bond  by  fraud,  of  which  the  creditor  is 
ignorant,  the  remedy  of  the  surety  is  against  the 
prmcipal  and  not  against  the  creditors.  I^ynn 
County  V.  I^rris,  62  Mo.  76, 14  Am.  Hep.  889. 

Sureties  on  the  bond  of  a  township  trustee  are 
liable  for  the  f uJl  time  for  which  he  is  lawfully 
appointed :  and  the  fact  that  he  made  false  repre- 
sentations to  them  at  the  time  they  signed  in  re- 
gard to  its  object  is  ImmateriaL  Ladd  .v*  Trustees 
of  Town  41  N.  R.  14,  80  111.  838. 

When  one  is  induced  to  become  replevin  ball  by 
the  false  and  fraudulent  representations  of  the 
Judgment  defendant,  he  Is  bound  thereby ;  but  it 
is  different  if  the  misrepresentation  was  made  by 
the  Judgment  plaintiff,  or  some  one  for  hlnL  Lep- 
per  v.  Nuttman,  86  Ind.  884. 

Representations  made  to  the  sureties  by  the 
principal  in  the  absence  of  the  obligee  are  not  ad- 
missible against  the  latter.  Johnston  v.  Patterson, 
114  Pa.  808. 

The  obligu  must  not  connioe  at  the  fraud. 

Where  a  debtor,  with  the  knowledge  of  his  credi- 
tors, procured  his  debt  to  be  guaranteed  by  his 
former  ward,  who  had  Just  become  of  age,  and  the 
creditors  made  no  effort  to  ascertain  whether  the 
guaranty  had  been  freely  given  or  not,  they  were 
enjoined  from  proceeding  to  enforce  it.  Haitland 
▼.  Irving,  16  SIol  487. 

n.  In  ease  of  fraud  of  obligee. 

There  seems  to  be  no  question  but  that  the  surety 
will  be  released  by  the  fraud  of  the  obligee.  Allen 
▼.  Houlden,  6  fieav.  148. 

A  surety  on  a  bond  given  by  one  person  to  an- 
other to  indemnify  the  latter  against  partnership 
liabilities,  who  was  induced  to  become  such  by  the 
false  and  fraudulent  representations  of  one  to 
whom  the  bond  was  given,  may  suooessf  ully  de- 
2II1.R.A 


fend  against  an  action  on  it.  FIshbum  v.  Jones. 
87Tnd.ll9. 

The  surety  may  avoid  his  oontraot  for  a  fraudu- 
lent concealment  or  misrepresentation  of  facts  by 
the  creditor  to  induce  him  to  become  surety. 
Evans  v.  Keeland,  9  Ala.  42. 

A  surety  who  is  induced  to  become  such  by  the 
false  and  fraudulent  representations  of  the  credi- 
tors will  be  relieved  from  the  contract.  Karch- 
man  v.  Robertson,  77  Ga.  40. 

If  the  obligee  procures  the  signature  of  one 
surety  by  forging  another  to  the  paper,  he  cannot 
enforce  the  obligation.  Gasconade  Oounty  t. 
Sanders,  49  Mo.  192. 

If,  to  procure  the  signature  of  a  man  who  can 
neither  read  nor  write  to  a  bond,  the  sheriff  mis- 
represoncs  the  character  of  it  to  him,  he  is  not 
bound  by  it,  even  in  favor  of  the  parties  to  the  ac- 
tion, they  being  bound  by  the  action  of  the  sheriff. 
Footer  v.  Obaugh.  17  Ark.  7& 

But  before  a  bond  can  be  avoided  on  the  erround 
that  the  surety  was  misled  to  his  damage  by  the 
fraud  of  the  obligee,  it  must  be  brought  home  to 
the  obligee  by  clear  and  decisive  evidence.  Boet- 
wick  v.  Van  Voorhis,  91  N.  Y.  867. 

Secret  stipulation  between  principal  and  obUgee, 

A  secret  agreement  between  the  debtor  and 
creditor  which  amounts  to  a  fraud  on  the  guaran- 
tor will  render  the  guaranty  void.  Pidoook  v.  Bish- 
op, 8  Bam.  ft  a  606,  6  DowL  ft  R.  606. 

If  there  is  a  stipulation  between  debtor  and  cred- 
itor by  which  the  liability  of  the  surety  may  be 
increased,  which  is  concealed  from  the  surety,  be 
will  not  be  bound.    Peck  v.  Durett,  9  Dana,  488. 

A  guarantee  of  repayment  of  money  advanced  to 
make  a  composition  with  creditors  is  avoided  by  a 
secret  agreement  between  the  debtor  and  the  one 
making  the  advance  that  the  latter  should  be  paid 
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Jhnheimer  ▼.  Barba(A,  23  K.  J.  46,  affd. 
85  K.  J.  Eq.  616;  EUis  y.  MeOarmiek,  1  Hilt. 
818;  Johmtan  v.  J7aa,  88  Fed.  Rep.  258;  Jack- 
9on  V.  Hayner,  12  JohDS.  4C9;  SfWw  v.  Myers, 
81  U.  a  20  How.  506,  15  L.  ed.  976;  TrarMy 
▼.  Bicard,  180  Mass.  261. 

As  was  said  in  Qrifflthi  ▼.  EeOogg,  89  Wis. 
294,  20  Am.  Rep.  48,  the  deed  If  not  a  forgery 
was  akin  to  forgery. 

In  McGinn  v.  Tobey,  62  Mich.  252,  the  court 
mid  the  qaestion  of  complaioaDt's  negligence 
in  signing  this  supposed  copy  of  a  lease  with- 
out reading  it,  if  this  is  forgery,  as  I  think  it 
is,  cannot  be  considered  in  this  case;  for  if  the 
deed  is  in  law  a  forgery  the  question  of  good 
faith  cannot  arise. 

Camp  ▼.  Carpenter^  52  Mich.  875;  Avitin  ▼. 
Dean,  40  Mich.  886;  DeWolfv,  Haydn,  24  111. 
525;  GrifUJu  ▼.  Kellogg,  wpra;  Grauiford  v. 
Hoeft,  58  Mich.  1.  See  also  Walker  v.  Eberi, 
29  Wis.  196,  9  Am.  Rep.  548. 

Where  a  bond  is  misread  or  its  character 
misrepresented  to  an  unlettered  man,  who  is 
thereby  induced  to  sign  it,  he  ia  not  bound  by 
it. 

Fenierr.  Obaugh,  17  Ark.  78. 

An  instrument  will  be  held  void  where  its 
execution  is  obtained  by  misrepresentation  as 
to  its  contents. 

Burroughs  v.  Pacific  Quano  Go.  81  Ala.  255; 
Goetter  y.  Pickett,  61  Ala.  889:  Dawmm  y. 
Bumis,  78  Ala.  Ill;  Foster  y.  Johnson,  70  Ala. 
251:  Johnson  y.  Cook,  73  Ala.  537;  Leach  y. 
yie/iois,  55  111.  278;  Rocl^ard,  B.  L  db  /St.  L. 
B.  Co,  y.  Shuniek,  65  III  228. 

If   a  deed  be  misread  or  misrepresented  to 


an  unlettered  man  this  may  be  shown  on  the 
plea  of  non  est  factum,  because  he  never  as- 
sented to  the  contract  or  deed;  fraud  will  ayoid 
the  contract. 

Stacy  y.  Boss,  27  Tex.  4,  84  Am.  Dec.  604; 
Nance  v.  Lary,  5  Ala.  870. 

The  fact  that  a  person  signs  a  note  which 
has  been  read  to  him  without  reading  it  him- 
self, if  able,  is  no  excuse  for  a  fraud  practiced 
by  a  person  who  reads  it  but  omils  purposely 
a  material  portion  thereof. 

Brooks  y.  Matthews,  78  Ga.  739. 

A  signature  to  a  deed  or  other  instrument 
obtained  by  fraudulent  representations  of  ita 
contents  and  executed  in  ignorance  thereof  ia 
void  for  all  purposes. 

Johnson  y.  Cook,  supra;  Oreen  ▼.  North 
Buffalo  Twp.  56  Pa.  110;  Jackson  y.  Eayner, 
12  Johns.  469;  Byers  y.  Dauoherty,  40  Ind. 
198;  Taylor  y.  King,  6  Munf.  868,  8  Am.  Dec. 
746;  SchuylktU  County  y.  Copley,  67  Pa.  386, 
5  Am.  Rep.  441;  Omaha  First  Nat.  Bank  y. 
J.ierman,  6  Neb.  247;  Jones  v,  Austin,  17  Ark. 
498;  Ellis  y.  McCormick,  1  Hilt.  814;  Corby  y. 
Weddle,  57  Mo.  452;  Berry  y.  Whitney,  40 
Mich.  65;  McWilliams  y.  Mason,  6  Duer,  276; 
Qibbs  y.  Linabury,  22  Mich.  479,  7  Am.  Rep. 
675.  See  also  Brigas  y.  Ewart,  51  Mo.  245,  11 
Am.  Rep.  445;  Frohreich  y.  Gammon,  28 
Minn.  476;  Aultman  y.  Olson,  84  Minn.  450; 
Miller  y.  Sawbridge,  29  Minn.  442;  Christie  y. 
Blakeley  (Pa.)  Oct.  19,  1888;  8  Addison,  Cont. 
Abbott  &  Vaughn's  notes,  1888.  Appendix,  p. 
^',  Causey  v,  Wiley,  27  Ga.  444;  Biehardson 
y.  Schirtg,  59  El.  313;  Wilson  y.  Miller,  72  III. 
616;  Barry  y.  Equitable  L.    Assur,    Boe.  of 


the  amount  of  his  claim  in  f  ulL   Pendlebury  y. 
Walker,  4  Younge  ft  a  Bzch.  4S4w 

Concealment  of  facts. 

The  requirement  of  good  faith  on  the  part  of  the 
oblifree  has  been  carried  to  sucb  an  extent  by  some 
eonrts  as  to  throw  upon  him  the  duty  of  yolunteer- 
tng  information  oonoeminir  facts  which  were  im- 
portant for  the  surety  to  know.  See  Owen  y.  Ho- 
man,  3  Maon.  ft  .G.  378. 

And  it  has  heen  held  that  if  material  facts  are 
intentionally  concealed  from  one  about  to  become 
a  surety  by  the  person  for  whose  benefit  the  aeour- 
Ity  is  given,  the  surety  may  have  the  bond  de- 
Uyeied  up  to  be  canceled.  Cashin  y.  Perth,  7 
Grant,  Ch.  840. 

The  question  is  argued  tn  Etting  y.  Bank  of 
United  States,  24  U.  S.  11  Wheat.  50, 6  L.  ed.  410,  but 
the  court  was  evenly  divided  on  the  question  and 
eonsequently  did  not  decide  it. 

The  modem  cases  have,  however,  retreated 
•omewhat  from  that  poeftion  and  it  is  now  held 
that  the  proposition  that  the  contract  caa  only  be 
upheld  in  case  there  is  the  fullest  disclosure  by  the 
intending  creditor  is  not  sound  In  law.  Da  vies  y. 
London  ft  P.  Marine  Ins.  Ck>.  L.  B.  8  Ch.  T)ly.  460.    ■ 

The  position  that  the  obligee  In  a  bond  Is  bound 
to  seek  out  the  sureties  and  explain  to  them  the 
nature  and  extent  of  their  obligation  at  the  risk  of 
losing  tiie  security,  or  that  he  is  to  be  held  respon- 
sible for  the  fraudulent  representations  or  con- 
oealment  of  the  principal  of  any  facts,  is  not  ten- 
able.  Western  New  York  L.  Ins.  Co.  v.  CUnton,  66 
N.Y.8M. 

Mere  failure  to  give  information  is  not  sufiSdent. 
San  Francisco  City  ft  County  v.  Staude,  08  CaL  660; 
Magee  v.  Manhattan  L.In8.Co.8eir.S.eo,28L.ed. 

no. 

To  avoid  the  obligation  there  must  be  a  conceal* 
21  U  U.  A. 


ment  of  facts  which  there  was  a  duty  to  reveaL 
Greentteld  v.  Edwards,  9  DeO.  J.  ft  S.  688. 

The  one  taking  the  bond  need  not  give  the  surety 
ioformation  ooocemlng  its  legal  effect,  nor  need 
he  give  information  on  immaterial  facts,  nor  on 
those  of  which  the  surety  has  as  much  knowledge 
as  the  one  taking  the.  bond.  Small  v«  Currle,  2 
Drew,  108. 

There  must  be  fraud. 

There  must  be  on  the  part  of  the  creditor  a  fraud- 
ulent concealment  or  withholding  of  something 
material  for  the  surety  to  know.  Atlas  Bank  y. 
Brownell,  0  R.  1. 160. 

Unless  Dondisdosure  amounts  to  f  raud,the  surety 
is  not  entitled  to  relief.  Wytbesv.  Lebouchere,a 
DoG.  ft  J.  508. 

The  concealment  must  amount  to  fraud.  Hamil- 
ton y.  Watson,  12  Clark  ft  F.  100:  North  British  Assur. 
Co.  V.  Lloyd,  10  Bxch.  688;  East  Zorra  v.  Douglas, 
17  Grant,  Ch.  468:  Peers  v.  Oxford,  Id.  478:  Middle- 
sex  V.  Peters,  0  U.  a  C.  P.  806. 

But  if  the  ooncealment  amounts  to  fraud,  the 
surety  win  be  released.    Willis  y.  WOlis.  17  Sim.  818. 

SUenoe  or  concealment  wJien  there  is  a  dutytospeakm 

Concealment  of  material  facts  as  to  which  inqui- 
ry has  been  made  will  relieve  the  surety.  Blest  v. 
Brown,  8  Jur.  N.  S.  608, 4DeG.  F.  ft  J.  887,  affirming 
8  Giff .  460. 

If  the  obligee  is  applied  to  for  information  and 
attempts  to  give  it,  he  must  erlve  all  that  is  mate- 
rial to  the  liability  of  the  surety,  or  the  latter  wHl 
be  dlficharged.  Remington  Sewing  Maoh.  Co.  y. 
KaBertee,40Wis.4C)0. 

But  an  accidental  omission  of  a  small  amount 
from  thejBtatement  of  indebtedness  by  the  pledgee, 
when  applied  to  by  the  intending  guarantor, wbicli 
does  not  increase  the  liability  of  the  guarantof 
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United  Statu,  59  K.  Y.  687;  Fa/A^  t.  Ebert, 
89  Wia.  198,  9  Am.  Rep.  648;  Kellogg  v. 
8teiner,  29  Wis.  626;  7a^2(?r  y.  AtchUon,  64 
III.  196,  6  Am.  Rep.  118;  Botoers  v.  Thonuu, 
62  WU.  480;  Continental  Ins.  Co.  ▼.  Norton, 
28  Mich.  178;  If/Ztord  v.  Barton,  18  R  I.  601. 
48  Am.  Rep.  61;  Mazfield  ▼.  Schwartz,  10  L. 
R.  A.  606,  48  Minn.  221;  MiUs  v.  WiUiami, 
16  S.  C.  693;  Oourdiny,  Read,  6  Rich.  L.497, 
6  Rich.  L.  280;  Mathetos  y.  Baxter,  L.  R.  8 
Exch.  182;  Knarr  y.  Elgren  (Pa  )  June  1, 1887. 

In  George  y.  Tate,  102  U.  8.  564,  26  L.  ed. 
282,  the  court  held,  in  an  action  on  a  guaranty, 
that  fraud  touching:  the  execution  of  the  in- 
strument, such  as  misrepresentation  of  its  con- 
tents or  character,  the  surreptitious  substitu- 
tion of  one  instrument  for  another  or  obtaining 
by  some  other  trick  or  device  an  instrument 
which  the  party  did  not  intend  to  give,  would 
yitiate  the  guaranty. 

See  also  Johneon  y.  WiUon,  88  111.  App.  640; 
Vorleif  y.  Cook,  1  Giff.  280;  Palmer  v.  Poor,  6 
L.  R.  A.  469, 121  Ind.  186;  Carbine  y.  McCoy, 
85  Ga.  185. 

The  rule  of  liability  in  case  of  negotiable  in- 
struments is  not  applicable  to  the  case  at  bar. 

Chapman  y.  Rose,  56  N.  Y.  187,  16  Am.  Rep. 
401;  Foeter  y.  Mackinnon,  88  L.  J.  C.  P.  810; 
Bank  of  Ireland  y.  Ecane,  5  H.  L.  Gas.  889; 


MeOinn  t.  Tobey,  62  Mich.  252;  Orijftthi  t. 
Eellogg,  89  Wis.  298,  20  Am.  Rep.  48;  Can^ 
y.  (hrpenter,  62  Mich.  875;  Burroughs  y. 
Paeijle  Quano  Co.  81  Ala.  255;  Kattner  y. 
Pibiineki,  96  Ind.  282;  BedeU  y.  BedeU.  87 
Hun,  419;  BedeU  y.  Herrinji,  77  CaL  672; 
Graham  y.  Wileon,  6  Kan.  489;  Chase  y.  K^ 
logg,  86  N.  Y.  8.  R  882;  Baltve  y.  EvereU,  20 
Wend.  267,  82  Am.  Dec  541. 

A  deed  made  by  one  who  from  intoxication 
Is  incaiNtble  of  giving  his  serious,  deliberate 
consent  to  the  act  may  be  avoided  both  at  law 
and  in  equity,  though  the  party  claiming  un- 
der the  deed  may  have  had  do  agency  in  pro- 
ducing such  intoxication. 

Donelson  y.  Poaey,  18  Ala.  752;  Maee  T» 
Sage,  8  N.  Y.  Week.  Dig.  512;  Rogers  y.  Me- 
Gay,  28  N.  Y.  8.  R  204;  Gore  y.  Gibson,  IS 
Mees.  &  W.  625;  Hawkins  y.  Bone,  4  Fost.  & 
F.  811;  Mansfield  y.  Watson,  2  Iowa,  115; 
StirUng  y.  HinMey  (Pa.)  April  5.  1886;  W*«- 
cox  y.  Jackson,  51  Iowa,  210;  Pitt  y.  Smith,  8 
Gampb.  88;  Conant  v.  Jackson,  16  Yt.  336; 
Birdsong  y.  Birdsong,  2  H«ad,  290;  Bush  y. 
Breinino,  118  Pa.  811;  Johns  y.  Pritcliey,  89 
Md.  258;  Reinskopf  y.  Rogge,  87  Ind.  207; 
Phelan  v.  Gardner,  48  Gal.  806;  Pickett  y. 
Sutter,  5  Cal.  412;  Bau  y.  fttmfe,  68  N.  Y. 
278;  Mathews  y.  ^a;<0r,  L.  R.  8  JSxch.  182,  42 


nor  aiTect  the  Ruarantee,  will  not  affect  the  ffuar- 
an  tor.   Chaoe  y.  Brooks,  6  Gush.  48. 

A  false  recital  in  a  bond  of  a  fact  within  the 
knowledge  of  the  pledgee  ayoids  it  as  to  a  suvety. 
Frlsoh  y.  Miller.  6  Pa.  810. 

To  accept  a  surety  known  to  be  actinir  on  the  be- 
lief that  there  are  no  unusual  circumstances  by 
which  bis  risk  will  be  materially  Id  creased,  while 
the  party  thus  accepting  knows  there  are  such  cir- 
cumstances and  withholds  the  knowledge  from  the 
6urety«  although  having  suitable  opportunity  to 
communicate  it.  will  release  the  surety.  Franklin 
Bank  v.  Cooper,  88  Me.  179, 80  Me.  54S. 

If  the  dealings  are  such  as  fairly  to  lead  the  cred- 
itor, if  a  reasonable  man,  to  believe  that  the  prin- 
cipal must  have  used  fraud  in  procuring  the  surety 
to  enter  into  the  contract,  and  such  fraud  has  been 
used,  It  will  vitiate  the  contract  as  to  the  surety, 
although  actual  fraud  is  not  traced  to  the  creditor. 
Warren  v.  Branch,  16  W.  Va.  £1. 

If  the  drcumsfances  are  such  that  It  can  be 
elearly  Inferred  that  the  surety  imposed  confi- 
dence in  the  obligee,  and  the  latter  suffered  the 
former  to  act  under  a  material  delusion,  or  If  the 
obligee  and  surety  were  brought  Into  such  connec- 
tion with  each  other  as  to  make  the  concealment 
equivalent  to  an  assurance  on  the  part  of  the 
pledgee  of  the  nonexistence  of  the  facta  concealed, 
the  contract  of  suretyship  will  be  avoided.  Harri- 
son V.  Lumbermen  A  M.  Ins.  Go.  8  Mo.  App.  87. 

But  the  fact  that  the  surety  was  misled  as  to  the 
legal  effect  of  the  bond  cannot  be  shown  under  the 
plea  of  non  est  factum,  Bdwards  v.  Brown,  1 
Cromp.  Sb  J.  807. 

Surety  for  employi. 

The  cases  are  not  fully  in  accord  as  to  the  duty 
of  an  employer  who  requires  a  surety  for  the  hon- 
esty or  faithfulness  of  his  employ^.  The  tendency 
of  the  early  cases  seemed  to  be  to  require  a  full 
disclosure  of  all  the  facts  which  might  Influence 
the  action  of  the  surety.    Thus  it  was  held  that— 

Concealment  of  the  fact  that  an  a^ent  for  the 
sale  of  gopds  is  already  indebted  to  his  principal 
when  taking  a  guaranty  for  his  faithful  perform- 
ance of  duty  will  relieve  the  surety.  Lee  v.  Jones, 
17  C.  a  N.  S.  481. 
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To  avoid  the  contract  of  suretyship  for  an  em-> 
ploy6,  the  concealment  by  the  one  to  profit  by  tt 
need  not  be  willful  and  intentional,  with  a  view  to 
the  advantage  he  is  to  gain  thereby.  Mere  non- 
communication of  circumstances  affectlnir  the  sit- 
uation of  the  parties,  material  for  the  sureties  to 
be  acquainted  with,  and  rwlthln  the  knowledge  of 
the  person  obtaining  the  surety  bond.  Is  undue 
concealment  which  will  avoid  tbe  surety  obllga- 
Uon.    RaUton  v.  Mathews,  10  Oark  A  F.  034. 

But  later  cases  have  much  relaxed  tbe  rigor  of 
the  earlier  rule.   It  has  been  held  that— 

A  failure  to  disclose  to  sureties  the  previous  In- 
debtedness of  their  principal,  when  not  requested 
to  do  so,  is  no  evidence  of  fraud.  Domestic  Sew- 
ing Macb.  Ck>.  v.  Jackson,  15  Lea,  418;  Hubbard  v. 
FraveU,  12  Lea,  806. 

The  mere  failure  to  volunteer  information  as  to 
previous  defalcation  of  the  principal  will  not  affect 
the  bond  as  to  the  sureties.  Boper  v.  Sangamon 
Lodge  Trustees,  01  IlL  510. 

It  is  not  a  fraudulent  concealment  to  simply  fail 
to  give  Information"  as  to  previous  defaults  of  an 
agent  for  which  the  sureties  are  demanded,  if  no 
questions  are  asked  by  the  Intending  sureties.  i£tna 
L.  Ins.  Co.  V.  Mabbett,  18  Wis.  666. 

And  it  has  also  been  held  that  the  mere  fact  that 
payments  have  been  overdue  does  not  render  false 
a  statement  in  response  to  an  Inquiry  by  an  Intend- 
ing surety,  that  the  agent  has  never  been  in  do- 
fault.  Pacific  F.  Ins.  Oo.  v.  Paoiflc  Surety  Go.  88 
ObL7. 

.  Mere  suspicion  need  not  be  communicated.  State 
V.  Atherton,  40  Mo.  217. 

The  line  may  perhaps  be  drawn  at  criminality  or 
moral  delinquency.  Some  of  the  cases  at  least 
seem  to  place  it  there. 

The  mere  fact  that  information  as  to  delinquen- 
cies in  failing  to  make  prompt  payment  is  not  vol- 
unteered will  not  release  the  surety,  if  there  was 
nothing  criminal  In  the  prlncipars  conduct.  Homo 
Ins.  Ck).  V.  Holway,  65  Iowa,  571. 

Mere  failure  to  disclose  the  fact  that  tbe  princi- 
pal is  already  Indebted  to  the  obliiree  is  not  snfb* 
dent  to  discharge  the  surety,  if  there  is  nothing 
tending  to  show  dishonesty.  Howe  Maoh,  Oo.  v. 
Farrington,  82  N.  Y.  121. 
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L.  J.  Ezch.  78,  21  Week.  Rep.  889;  BlakeUy 
▼.  makeUy,  88  N.  J.  Eq.  502;  Hutchinson  y, 
TifuUUl,  3  N.  J.  Eq.  857. 

Plaintiff  bad  not  made  oat  a  cause  of  action 
according  to  the  complaint  and  guaranty,  the 
jTuaranty  being  that  Tbinnes  would  not  con- 
vert or  misappropriate  tbe  skins  but  would 
faithfully  tan  them,  and  if  he  did  not  buy 
them  should  deliver  them  to  Rose,  McAlpin  & 
Company.  The  proof  in  tbe  case  was  that  the 
terms  of  this  guaranty  had  been  altered  by  the 
plaintiff  and  tbe  principal  and  a  different  con- 
tract  made  between  them. 

Contract  of  guaranty  is  itrictfssimi  juris 
and  IS  not  to  be  enlarged  or  extended  by  im- 
plication or  construction. 

Jt^nsan  v.  Haberstro,  7  K.  T.  8.  R  225; 
P^ple  V.  Bcwkus,  117  N.  T.  201;  Btemirt  v. 
Ranney,  26  How.  Pr.  279;  Leeds  ▼.  Dunn,  10 
N.  T.  4«9;  Paine  v.  Jones,  76  N.  Y.  274; 
Bangs  v.  Strong,  7  Hill,  250,  42  Am.  Dec.  64; 
ComeU  V.  Eagan,  18  Daly,  506;  Grant  v.  dmith, 
46  K.  T.  98;  Henderson  v.  Martin.  81  Barb. 
207;  Polak  V.  Eeerett,  85  L.  T.  N.  6.  360; 
Hedge  ▼.  Buss,  6  Jur.  K.  8.  696;  Miller  v. 
Stewart,  22  iU.  8.  9  Wheat.  680.  6  L.  ed.  189. 
See  also  Sanders  y.  BagweU,  7  L.  R.  A.  748, 
82  8.  C.  288;  Martin  y.  Thomas,  66  U.  8.  24 
How.  815, 16  L.  ed.  689;  Reese  v.  United  States, 
78  U.  8.  9  Wall  18,  19  L.  ed.  641. 


The  rule  that  where  one  of  two  innocent 
parties  must  suffer  for  the  wrongful  act  of  an- 
other, he  who  has  made  it  possible  for  the  act 
to  be  committed  must  bear  the  loss,  in  no 
way  applies  to  the  facts  in  this  case. 

The  doctrine  of  negligence  in  the  execution 
of  an  instrument  is  only  applied  in  cases  of 
negotiable  promissory  notes;  an  instrument  of 
this  character  is  open  to  all  defenses  that  the 
defendant  may  have. 

Negligence  to  create  an  estoppel  must  be 
culpable  and  gross. 

Soper  y.  Peek,  51  Mich.  668;  Anderson  y. 
Walter,  84  Mich.  118;  Taylor  v.  Atchison,  64 
111.  196,  5  Am.  Rep.  118;  KeUom  y.  Steiner,  29 
Wis.  626;  Butler  v,  (Jams,  87  Wis.  61;  Sutton 
y.  Wood,  27  Minn.  362;  Sims  v.  Bice.  67  IlL 
88;  Sim  y.  Pyle,  84  III.  272;  Wenzd  v.  Schultz, 
78  Gal.  221;  Maxfldd  y.  Schwartz,  10  L.  R.  A. 
606,  48  Minn.  221.  8ee  a\9oAuten  y.  Oruner. 
90  111.  800;  Richardson  v.  Schiriz,  59  HI.  818; 
Chatham  y.  Jones,  69  Tex.  744;  Bellefontaine 
R,  Co.  y.  Hunter,  88  Ind.  885,  5  Am.  Rep. 
201;  Dascomb  y.  Bufialo  A  S.  X.  R.  Co.  27 
Barb.  221;  GomuUesY.  NewTorkAH.  R,Co.  88 
N.  T.  440,  98  Am.  Dec.  68;  Maden  v.  Sh^r- 
ard,  78  N.  Y.  829;  8h$pman  y.  Bank  of  the 
State  ofNeu  York,  86  N.  T.  8.  R.  977;  ftw- 
nolds  y.  Ifew  Fork  Cent.  A  H.  R.  R.  Co.  68  N. 
Y.  262;  Casey  y.  New  Fork  Cent.  A  H.  R.  R. 


On  the  other  hand,  it  Is  held  that  if  the  priooipal, 
for  whose  aood  ibehavior  tbe  bond  Is  requested. 
haa,  while  in  the  employ  of  the  pledgee,  been  guilty 
of  acts  sbowlDff  moral  delinquenoy  and  utter  un- 
atoesB  for  trust.  Information  should  be  given  to 
the  Borety  whether  asked  or  not;  but  if  tbe  acts 
are  consistent  with  honesty  and  only  show  negli- 
jreaoeor  unskillf  ulness,  it  may  not  be  the  duty  of 
The  pledgee  to  give  the  information  unasked. 
f4orewmen*B  Benev.  Asbo.  v.  Smith,  70  Tex.  188. 

Self,  to  tbe  knowledge  of  the  obligee,  the  agent 
baa  been  guilty  of  culpable  oarelessneaB  prior  to 
the  securing  of  the  surety,  which  fact  is  not  com- 
municated to  the  surety,  the  obligee  cannot  avail 
himnelf  of  the  bond.  Smith  v.  Joeselyn,  40  Ohio 
St.  40^ 

So  an  employer  taking  a  surety  for  the  honesty 
of  hiB  agent,  who  has  proved  to  be  dishonest,  must 
communicate  that  fact  to  the  surety/or  the  obli- 
gation wf  il  not  be  binding  on  him.  Sooy  v.  State, 
»N.J.L.iaB. 

So  if  an  employer,  knowing  that  bis  agent  has 
«)eeD  dishonest,  reqttlres  additional  security  with- 
out  disclosing  the  fact  of  the  dishonesty,  it  is 
such  fraud  that  the  surety  cannot  be  held  liable  on 
his  engagement.  Smith  v.  Bank  of  Scotland,  1 
Dow,  27S. 

So  if  the  obligee  knows  that  tbe  agent  is  a  de- 
faulter and  conceals  the  fact,  it  will  disobanre  the 
.surety.  Guardian  F.  ft  L.  Aasur.  Co.  v.  Thompson, 
4SC^208. 

BoUUng  agent  out  as  honesL 
Holding  the  agent  out  as  an  honest  man,  after  he 
lias  become  a  def  nuiter,  and  thereby  procuring  the 
algiiatore  of  the  surety  will  avoid  the  contract. 
St.  Louie  Third  Nat.  Bank  v.  Owen.  101  Mo.  668. 

If  a  penon,  having  knowledge  or  a  beUef, 
founded  on  reasonable  or  reliable  Information, 
chat  his  agent  is  a  defaulter,  requures  sureties  and 
holds  him  out  as  a  trustworthy  person  whereby 
aooh  seouri^  is  obtained,  be  cannot  afterwards 
avail  himself  of  the  guaranty  so  obtained  from  a 
person  who  was  ignorant  of  the  facta.  Dinsmoie 
V.  Tldball,  840hio  St.  411. 

If  the  directors  of  a  bank  publish  a  report  which 
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Shows  that  the  alTairs  of  the  bank  are  betaig  prop- 
exly  managed,  and  in  reliance  thereon  persons  be- 
oome  sureties  of  the  cashier,  in  case  the  cashier  is 
mismana^rlng  the  affairs  of  the  bank,  which  proper 
examination  would  have  disclosed  to  the  directors, 
the  sureties  are  entitled  to  be  discharged  from  the 
undertaking.  Graves  v.  Lebanon  NaL  Bank,  10 
Bush,  28, 19  Am.  Bep.  W. 

But  it  has  been  held  that  the  obligee  must  know 
the  facts  in  order  to  retoaae  the  surety.  Wayne  v. 
GommerclalNat.  Bank,  88  Pa.  848;  Franklia  Bank 
y.  Stevens,  8B  Me.  688. 

So  the  mere  iaep  that  the  agent  was  at  tbe  time 
the  bond  was  given  a  defaulter,  of  which  the 
obligee  was  ignorant,  will  not  relieve  the  surety. 
Bowne  v.  Mt  Holly  Bank,  46  N.  J.  L.  860;  Tapley  v. 
Mardn,  116 Mass. 275;  Bennett y.&A.B.B.B.ftL. 
ASBO.  67  Tex.  78L 

Public  offleeh. 

The  sureties  on  a  tax  collector*s  bond  cannot 
complain  because  state  ofBoers  did  not  inform  them 
that  the  collector  was  in  default  for  a  previous 
term  at  the  time  they  signed  his  bond,  since  such 
fact  was  a  matter  of  public  record,  of  which  they 
might  have  informed  themselves.  State  y.  Dunn« 
U  La.  Ann.  649. 

The  county  board  is  not  bound  to  inform  persons 
about  to  become  sureties  for  the  county  treasurer 
of  a  prior  defalcation.   Cawley  v.  People,  06  111.  266. 

Neifiioenee  of  surety. 

The  fraud  must  not  be  induced  by  the  person 
who  complains  of  it,  nor  must  he  suffer  himself  to 
become  an  indolent  victim.  And  if  he  discovers 
the  fraud,  he  mustat  once  rescind  the  obligation 
and  restore  all  benefit  he  has  received  because  of 
it.   Stedman  v.  Boone,  48  Ind.  408L 

But  it  has  been  held  that  where  a  bond  is  signed 
by  an  illiterate  surety,  under  a  misrepresentation 
of  its  contents,  it  is  not  his  deed.  Schuylkill  Coun- 
ty V.  Copley,  07  Pa.  888, 6  Am.  Rep.  44L 

So  weakness  of  capacity  on  the  part  of  a  surety, 
and  the  fact  that  the  contract  is  one  of  suretyship, 
may  be  considered  on  the  issue  of  fraud  in  procur- 
ing it.   Oausey  v.  Wiley,  27  Ga.  444^         H.  P.  F. 
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Cb.  6  Abb.  K.  O.  128;  Bid&nhtmr  ▼.  Kansas 
Oity  Cable  R.  Co,  102  Mo.  270;  MeQinn  ▼. 
Tobey,  62  Micb.  252;  Albany  dtp  8av.  InaL  ▼. 
Bvrdick,  87  N.  Y.  40. 

The  court  must  hold  as  matter  of  fact  and 
law  that  the  defendant  was  not  negllffent. 

Chatham  ▼.  Jones,  69  Tex.  744;  Bdick  t. 
Date,  2  N.  Y.  Week.  Dig.  559;  Oame  v.  Doo- 
ley,  84  111.  App.  26;  CarMne  ▼.  McCoy,  85  Ga. 
185;  Fentery,  Obavgh,  17  Ark.  78;iSi»»  ▼.  i^fo, 
84  III.  272;  Swan  v.  NoHh  British  Australasi- 
an Co.  82  L.  J.  Excb.  273;  GolsY.  WiUiams,  12 
Neb.  440;  Witthavs  y.  Scfioek,  67  How.  Pr. 
810,  62  How.  Pr.  167. 

Mr.  PhUip  G.  Bartlett,  with  Messrs, 
SimpBon»  Tnaeher  A  Bamnmv  for  re- 
spondent: 

The  misrepresentations  of  defendant's  prin- 
cipal avail  nothing  against  this  plaintiff. 

McWiUiams  v.  Mason,  81  N.  Y.  294;  West- 
ern New  York  X.  Ins,  Co.  ▼.  Clinton,  66  N. 
Y.  826;  Powws  v.  Clarke,  127  N.  Y.  417;  Caso- 
ni  y.  Jerome,  58  N.  Y.  815;  Baylies,  Sureties  & 
Guarantors,  214;  Burge,  Suretyship,  218. 

The  evidence  did  not  establish  such  intoxi- 
cation as  avoided  defendant's  obligation. 

To  avoid  the  obligation  it  was  necessary  to 
ibow  that  the  paper  was  signed  in  "absolute 
and  complete"  intoxication— an  intoxication 
"drowning  reason,  memory,  and  judgment." 

2  Pom.  Eq.  Jur.  §  949;  7  Wait,  Act.  &  Def . 
p.  168;  Bates  v.  BaU,  72  Dl.  108;  Johns  v. 
Fritehey,  89  Md.  258;  Burroughs  ▼.  Biohman, 
18  N.  J.  L.  288. 

One  who,  by  his  guaranty,  authorizes  a  valid 
transaction,  must,  and  does,  by  the  same  act, 
consent  to  be  bound  by  its  essential  terms. 
Any  construction  of  Krekey's  guaranty,  per- 
mitting him  to  authorize  a  transaction  between 
Page  and  Thinnes,  and  then  repudiate  its 
terms,  would  be  wholly  unreasonable. 

Etajts  V.  Keeland,  9  Ala.  42;  Gillespie  v. 
Torrance,  25  N.  Y.  806,  82  Am.  Dec.  856; 
Henry  v.  Daley,  17  Hun,  210;  Lasher  v.  Wil- 
liamson, 55  19.  Y.  619;  LaFarge  v.  Ralsey,  1 
Bosw.  171,  4  Abb.  Pr.  397;  Pom.  Rem.  & 
Rem.  RighU,  §  750;  Baylies,  Sureties  &  Guar- 
antors, p.  409. 

The  guaranty  Was  properly  received  in  evi- 
dence. The  plaintiff  was  under  no  duty  to 
make  the  contents  of  the  guaranty  known  to 
the  defendant  On  the  contrary,  it  was  the 
defendant's  own  duty  to  learn  the  contents  of 
the  paper  he  siened. 

KirJcland  v.  Dinsmore,  62  N.  Y.  171,  20  Am. 
Rep.  475;  Bdger  v.  Dinsmore,  51  N.  Y.  166; 
Baker  v.  Borne  L.  Ins.  Co,  2  Hun,  402,  aff'd 
64  N.  Y.  648;  Breesey.  United  States  Teleg,  Co, 
48  N.  Y.  132,  8  Am.  Rep.  526;  New  York  L, 
Ins.  Oo.  ▼.  Fletcher,  117  U.  S.  619,  29  L.  ed. 
984 

O'Brien*  J.,  delivered  the  opinion  of  the 
court: 

The  judgment  from  which*  this  appeal  is 
taken  was  recovered  upon  a  guaranty,  signed 
by  the  defendant,  and  sent  to  the  plaintiff, 
a  resident  of  Vermont,  by  mail.  The  plain- 
tiff had  business  transactions  with  one  Ber- 
nard Thinnes  prior  to  the  guaranty.  The 
latter  was  a  tanner  in  Brooklyn,  and  the 
plaintiff,  a  dealer  in  green  calf  skins,  had 
shipped  to  him  skins  at  various  times  to  tan, 
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and,  unless  he  elected  to  buy  them  at  a  cer- 
tain price,  then  to  return  them,  so  tanned, 
to  the  plaintiff,  or  delivered  them  according 
to  his  order.  The  following  is  the  instru- 
ment upon  which  the  action  was  brought: 
"Brooklyn,  N.  Y.,  March  14,  1889.  Mr.  0. 
S.  Page,  Hyde  Park.  Vt. :  I  am  well  ac- 
quainted with  B.  A.  Thinnes,  tanner,  of  this 
El  ace.  I  believe  him  to  be  a  good  tanner, 
onorable  and  straightforward  in  his  deal- 
ings, and  attentive  to  business,  and  if  yoa 
will  from  time  to  time  send  hides  and  skins 
to  him  I  hereby  guaranty  that  he  will  not 
convert  or  misappropriate  them,  but  will 
well  and  faithfully  tan  them,  and,  if  he  does 
not  buy  and  pay  you  for  them  within  the 
time  agreed  upon  between  you,  I  agree  that 
he  shall  deliver  them  at  Rose,  McAlpin  & 
Go's,  New  York  city,  N.  Y.  Notice  of 
your  acceptance  is  hereby  waived.  ■  Joseph 
Krekey.    P.  O.  address,  ft48  Freeman  8t.^ 

It  was  shown  at  the  trial  that  the  defendant 
was  an  illiterate  man,  who  could  not  read 
nor  write,  except  possibly  to  sign  his  name. 
That  he  signed  the  paper  at  the  request  of 
Thinnes  when  in  a  state  of  intoxication,  and 
under  the  false  representation  that  it  was 
an  application  for  a  license  under  the  excise 
law.  The  principal  part  of  the  instrument 
was  in  print,  probably  prepared  by  the  plain- 
tiff, or  under  his  direction.  At  all  events, 
it  was  presented  to  the  defendant  by  Thinnes, 
the  representations  as  to  its  character  were 
made  by  him,  and  when  he  procured  the  de- 
fendant's signature  he  sent  it  to  the  plaintiff, 
who,  so  far  as  appears,  never  met  or  had 
any  personal  transaction  with  the  defendant. 
The  plaintiff's  claim  against  Thinnes,  ex- 
clusive of  interest,  was  $2,122.79  for  skins 
shipped  to  him  under  six  written  contracts, 
bearing  various  dates  between  May  1,  1889, 
and  Julv  1,  1889.  All  of  these  contracts 
provided,  that  in  case  of  failure  to  pay  for 
the  goods  they  should  be  delivered  to  the 
firm  of  Mjers  &  Gordon.  The  only  ques- 
tion submitted  to  the  jury  was  whether  the 
defendant,  in  signiuj^  the  paper,  observed 
proper  caise  and  caution,  or  was  chargeable 
with  negli^nce.  In  determining  the  legal 
effect  of  this  paper,  and  the  obligation  there- 
by created  against  the  defendant,  we  must 
assume  that  he  signed  it  when  intoxicated ; 
that  he  was  unable  to  read  it;  that  he  was 
ignorant  of  its  contents;  and  that  he  fixed 
his  signature  to  it  upon  the  false  representa- 
tion that  it  was  an  application  for  a  license. 
There  can  be  no  doubt  that,  as  between  the 
parties  to  this  transaction,  the  instrument 
was  void.  It  was  also  invalid  in  the  hands 
of  any  person  who  received  it  with  knowl- 
edge or  notice  of  the  circumstances  under 
which  the  defendant's  signature  was  ob- 
tained. Sometimes  releases,  discharges,  and 
other  instruments  are  procured  by  the  fraud 
of  a  third  person,  without  the  knowledge  or 
participation  in  the  fraud  of  the  party  to  b» 
benefited,  who,  nevertheless,  will  not  be  per- 
mitted to  reap  the  benefit  of  a  fraud,  though 
he  was  himself  innocent  The  case  of  BedtlZ 
V.  Bedell,  87  Hun,  419,  is  an  example  of  this 
class  of  cases.  The  decisions  in  these  cases 
rests  upon  principles  obviously  just  and  rea 
sonable.     When  the  fraudulent  act  is  not 
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Imputable  to  the  person  claiming  the  benefit 
of  the  instrument  upon  the  principle  of 
agency,  he  is  generally  debarred  from  enforc- 
ing it  upon  the  ground  of  the  fraudulent 
origin  of  the  paper,  and  the  fact  that  he  has 
lost  nothing  upon  the  faith  of  it.  Without 
examining  all  the  cases  cited  by  the  learned 
counsel  for  the  defendant,  it  may  be  assumed 
that  in  other  jurisdictions  the  courts  have 
held  that  in  a  case  like  this  the  instrument 
could  not  be  enforced  any  more  than  if  the 
signature  of  the  defendant  had  been  forced. 
That  is  the  principle  which  is  inyokea  in 
behalf  of  the  defendant  to  relieve  him  from 
all  liability,  but  it  has  not  received  the  sanc- 
tion of  the  courts  of  this  state.  While  it 
has  been  quite  uniformly  held  here  that  an 
instrument  procured  by  iraud,  trick  or  arti- 
fice, or  executed  by  a  party  in  such  a  state 
of  intoxication  as  to  be  incapable  of  consent- 
ing or  contracting,  is  invalid  as  between  the 
parties  to  the  transaction,  these  facts  do  not 
always  constitute  a  defense  as  against  an  in- 
nocent person,  who  is  himself  free  from  any 
fraud  or  negligence,  and  who  has  advanced 
money  or  property  Xo  another  upon  the  credit 
afforded  by  an  instrument  like  this.  But 
even  in  such  a  case  the  person  who  has  signed 
the  paper  is  not  liable  upon  it  unless  it  is 
found  that  he  failed  to  observe  proper  care 
and  caution,  and  was  chargeable  with  negli- 
gence in  attaching  his  signature.  If  he  act- 
ually signed  the  paper,  though  procured  to 
do  it  by  fraud,  and  is  chargeable  with  neg- 
ligence, he  is  liable  to  an  innocent  party 
who  acted  to  his  prejudice  upon  the  faith  of 
the  instrument.  Such  cases  are  not  governed 
by  the  rules  applicable  to  the  bona  fide  holder 
of  negotiable  paper  procured  by  fraud,  but 
by  the  equitable  rule  that,  where  one  of  two 
innocent  parties  must  suffer,  he  who  has  put 
it  in  the  power  of  a  third  person  to  commit 
the  fraud  must  sustain  the  loss.  If  the  de- 
fendant is  to  be  held  liable  in  this  case,  it 
must  be  upon  the  principle  that  by  his  mis- 
placed confidence  in  Thinnes  he  enabled  him 
to  obtain  property  from  the  plaintiff,  who 
is  an  innocent  third  party.  McWilliams  v. 
Jfa*m,  81  N.  Y.  294 ;  Western  2^ew  Tork  L. 
Ins.  Co.  V.  Clinton,  66  N.  Y.  826;  Powers 
V.  Clarke,  127  N.  Y.  417 ;  Casoni  v.  Jerome, 
58  N.  Y.  815 :  Baylies,  Sureties  &  Guaran- 
tors, 214;  Burge,  Suretyship,  218.  If  this 
instrument  had  been  a  negotiable  promissory 
note,  the  defendant's  liability  to  the  nlain- 
tiff  would  depend  upon  the  question  ol  neg- 
ligence, and  there  does  not  appear  to  be  any 
sound  reason  for  a  different  rule  in  this  case. 
Chapman  v.  Rose,  56  N.  Y.  187,  15  Am.  Rep. 
401 ;  Whitney  v.  Snyder,  2  Lans.  477 ;  Na- 
iianal  Exeh,  Bank  of  Auburn  v.  Venem>an,  48 
Hun,  241 ;  Fenton  v.  Robinson,  4  Hun,  252. 

The  general  principle  of  law  upon  which 
the  case  was  disposed  of  at  the  trial  and  upon 
review  at  general  term  was,  in  this  respect, 
favorable  enough  to  the  defendant.  The 
guaranty  contemplated  a  contract  between 
we  plaintiff  and  aefendant*s  principal.  All 
the  goods  sent  to  Thinnes  were  in  pursuance 
of  contracts  in  writing.  The  instrument 
which  the  defendant  signed  guaranteed  the 
performance  of  these  contracts  only  in  case 
they  were  drawn  in  accordance  with  its  terms. 
21  L.R.  A 


It  was  contemplated  that  there  should  be  a 
contract  between  plaintiff  and  the  defendant's 
principal,  but  not  a  contract  that  in  any  re- 
spect differed  from  the  terms  of  the  guaranty. 
After  the  defendant  became  surety  the  terms 
of  the  obligation,  the  performance  of  which 
he  guaranteed,  were  changed  by  the  contract 
between  the  plaintiff  and  the  principal.  The 
defendant's  undertaking  was  that,  if  his 
principal  did  not  buy  the  skins  and  pay  for 
them,  he  would  deliver  them  to  Rose,  Mc- 
Alpin  &  Co.  The  contract  subsequently 
executed,  and  to  which  it  applied,  bound 
the  principal  to  deliver  them  to  Myers  & 
Gordon,  another  party,  and  at  another  place. 
The  Question  is  whether  the  contract  guar- 
anteea  has  not  been  so  changed  as  to  dis- 
charge the  surety.  Suppose  that  the  contracts 
had  been  drawn  and  in  existence  when  the 
defendant  signed  the  paper,  then,  of  course, 
the  legal  effect  of  the  guaranty  would  be 
that  the  principal  would  perform  the  con- 
tracts. But  if  the  plaintiff  and  the  princi- 
pal subsequently  changed  them  by  substi- 
tuting Myers  &  Gordon  for  Rose,  McAlpin 
&  Co7,  then  we  would  have  a  plain  case  of 
a  guaranty  by  the  defendant  of  a  contract  to 
deliver  at  a  certain  place  changed  by  the 
parties  to  it  by  providing  for  delivery  at 
another  and  different  place.  It  seems  to  me 
that  such  a  change  of  the  obligation,  to 
which  the  guaranty  applied,  would  discharge 
the  surety.  What  the  defendant,  by  the 
paper,  said  to  the  plaintiff  was  that,  "  if  you 
will  make  a  contract  with  my  principal  to 
send  him  hides  and  skins  to  tan,  providing 
that  he  will  tan  them,  with  an  option  to  buy, 
and,  if  not,  then  to  deliver  to  Rose,  McAlpin 
&  Co. ,  I  will  be  bound  for  the  faithful  per- 
formance of  that  contract,  not  for  the  per- 
formance of  a  contract  to  deliver  at  another 
place. "    Suppose  that  the  contracts  as  made 

Srovided  for  sending  to  defendant's  principal 
ifferent  property  than  hides  or  skins,  or 
property  in  addition  to  them,  would  the  de- 
fendant be  responsible  for  default  in  its  per- 
formance ?  It  seems  to  me  that  where  a  party, 
intending  to  enter  into  a  contract  with  an- 
other, prior  to  its  execution  secures  from  the 
other  a  guaranty  of  the  performance  of  such 
contemplated  contract,  in  which  the  terms 
upon  which  the  surety  is  to  be  bound  are 
specified,  and  the  contract,  when  drawn,  does 
not  correspond  to  the  terms  of  the  guaranty, 
the  surety  will  be  discharged  from  liability 
for  default  in  the  contract  as  made.  In  such 
a  case  the  obligation  of  the  principal  is  dif- 
ferent from  that  for  which  the  surety  became 
bound.  This  question  seems  to  have  been 
disposed  of  in  the  court  below  on  the  ground 
that  the  change  was  not  material.  But  the 
answer  to  that  is  that  the  defendant's  ob- 
ligation is  strictissimt  juris,  and  he  is  dis- 
charged by  any  alteration  of  the  contract  to 
whicn  his  guaranty  applied,  whether  mate- 
rial or  not,  and  the  courts  will  not  inquire 
whether  it  is  or  is  not  to  his  iniury.  Paine 
V.  Jones,  76  N.  Y.  278 ;  Grant  v.  Smith,  46 
N.  Y.  98;  National  Mechanics  Bkg.  Asso.  v. 
ConJding,  90  N.  Y.  116 ;  Bangs  v.  Strong,  7 
Hill,  250;  Henderson  v.  Marvin,  81  Barb. 
297. 
The  defendant  was  sworn  as  a  witness  at 
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the  trial,  and  testified  that  he  could  not  read. 
He  also  called  two  witnesses  and  offered 
pi  oof  by  them  to  show  that  he  was  unable  to 
read,  which  was  objected  to  by  the  counsel 
for  the  plaintiff,  and  excluded  under  excep- 
tion. There  was  no  other  proof  given  upon 
this  point.  If  the  case  had  been  submitted 
to  the  jury  upon  the  assumption  that  the  de- 
fendant was  unable  to  read,  and  tiiat  fact  had 
been  conceded,  the  exclusion  of  the  testimony 
of  the  two  witnesses  referred  to  would  not 
have  been  material.  The  following  passage 
from  the  charge  of  the  learned  trial  judge  in 
submitting  the  case  to  the  jury  will  show 
that  the  fact  was  not  conceded,  and  the  case 
did  not  go  to  the  jury  upon  anv  such  assump- 
tion, but  it  was  still  regarded  as  a  question 
for  them  to  pass  upon.  The  learned  iudge, 
after  stating  that  the  question  depended  upon 
the  negligence  of  the  defendant,  and  that  the 
burden  of  showing  the  absence  of  it  was  upon 
the  defendant,  and  that  before  they  could 
dispose  of  that  question  they  must  believe 
the  defendant's  story,  proceeded  as  follows : 
''He  is  here  testifying  in  his  own  behalf,  to 
save  himself  from  liability ;  and  unless  you 
are  satisfied  his  story  is  true,  and  believe 
that  he  did  sign  the  paper  without  knowing 
anything  about  It,  and  on  tho  distinct  false 
representation  by  Thinnes  that  it  was  a  mere 
application  for  a  license,  the  plaintiff  is  en- 
titled to  a  verdict.  .  .  .  You  are  not 
bound  to  take  his  statement,  because  he  is 
interested  in  the  result.  He  is  here  trying 
to  escape  liability,  which,  upon  the  face  of 
the  paper,  he  is  bound  by.  On  the  other 
hand,  if  you  are  satisfied  he  has  told  the 
truth,  and  has  acted  in  good  faith,  then,  I 
say,  the  question  further  arises  as  to  whether 
he  lias  further  satisfied  you  that  he  was  not 
negligent  in  any  way  in  doing  what  he  did. 
He  says  that  he  cannot  read  or  write.  He 
can  sign  his  name,  but  he  says  he  cannot 
read  English,  and  that  he.  cannot  read  this 
paper,  and  did  not  know  what  it  contained. 
.  .  .  As  a  general  rule,  where  one  person 
leaves  to  another  the  preparation  of  a  writ- 
ing, and  takes  his  word  for  it  as  to  what  it 
contains,  he  cannot  complain  if  it  is  not  what 
he  thinks  it  is,  because  he  has  selected  the 
person  to  prepare  the  agreement,  and  if  that 
person  deceives  him  it  is  his  own  fault.     But 


considering  the  circumstances  surrounding 
his  case,  the  inability  of  the  defendant  to 
read  or  write,  if  you  believe  he  is  unable  to, 
or  his  inability  to  understand  what  he  was 
doing,  his  general  intelligence,  and  all  the 
surrounding  circumstances,  it  is  for  you  to 
say  whether  he  is  to  be  excused,  or  that  he 
did,  under  the  circumstances,  what  a  prudent 
person  would  do."  The  jury,  under  this 
charge,  had  the  right  to  disregard  the  testi- 
mony of  the  interested  witness,  and  find  that 
the  defendant  could  read,  and  that  he  knew 
the  contents  of  the  paper.  The  general  prio- 
ciple  charged  was  undoubtedly  correct,  but 
the  difficulty  was  that  it  permitted  the  jury 
to  pass  upon  a  question,  in  regard  to  which 
the  defendant  was  not  allowed  to  give  all  his 
testimony.  The  error  in  excluding  evidence 
in  regard  to  the  ability  of  the  defendant  to 
read  could  have  been  cured  by  instructing 
them  that  they  must  assume  that  he  could 
not,  or  that  the  fact  was  conclusively  proven 
as  claimed  by  the  defendant.  The  defendant 
had  a  right,  if  the  question  was  still  open, 
to  fortify  his  own  testimony  in  any  way 
that  he  could.  His  own  statement  would  not 
conclude  the  jury,  but  that  of  other  disin- 
terested witnesses  would,  in  the  absence  of 
any  opposing  testimony.  The  plaintiff's 
counsel  would  not  be  entitled  to  argue,  if 
necessary  to  his  case,  that  the  jury  found 
that  the  defendant  was  able  to  read  the  paper. 
As  the  case  was  submitted  to  the  jury  with 
this  question  unsettled,  and  for  the  Jury  to 
pass  upon,  th^  ruling  excluding  the  testi- 
mony bearing  on  the  point  was  error.  Where 
testimony  in  corroboration  of  the  party  as  to 
a  material  fact  is  excluded  as  cumulative, 
or  upon  the  ground  that  the  fact  is  no  longer 
in  dispute,  wen,  for  all  further  purposes  of 
the  trial,  the  fact  should  be  conclusively  es- 
tablished, and  should  not  be  submitted  to  the 
jury  upon  the  uncorroborated  testimony  of 
an  interested  party.  As  there  was  an  excep- 
tion both  to  Uie  charge  and  to  the  ruling, 
the  defendant  is  entitled  to  raise  the  question 
here.  For  these  reasons  the  judgment  should 
be  refiersed^  and  a  new  trial  granted,  costs  to 
abide  the  event 

All  concur,  (Andrews,  Ch.  J,,  and 
Gra^,  J.,  on  second  ground  in  respect  to 
error  in  evidence;)  Earl»  J.,  not  voting. 


CALIFORNIA  SUPREME  COURT  (In  Banc). 


SPRING   VALLEY   WATERWORKS, 
AvpU, 
tJ. 
James  B.  BARBER,  Tax  Collector  of  Ala- 
meda County,  Bupt, 


U 
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A  water  company  has  no  ** franchise^ 
which  is  taxable  in  a  county  in  which  it  has 


only  a  water  pipe  and  liflrht  of  way  therefOTt 
such  as  any  other  penoo  mi^ht  have,  without  any 
privilege  to  take  toils,  collect  water  riffhts,  or 
enjoy  any  other  special  prerogadve  or  advantage. 

(July  SO,  1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Alameda  County 
in  favor  oi  defendant  in  a  suit  brought  to 
enjoin  defendant  from  proceeding  to  collect 


Nora.— The  above  case  is  a  very  interesting  lUos- 
tration  of  the  questloa,  what  constitutes  a  fran- 
chise. For  definition  of  ''franchise,**  see  State  v. 
Scougal  ra  Dak.)  15  L.  R.  A.  477,  and  State  v.  Min- 
neeota  Thresher  TAig:.  Go.  (Minn.)  8  L.  R.  A.  5ia 
21  L.  R  A. 


On  the  questioa,  what  property  Is  part  of  the 
franchise  of  a  corporation  for  purpose  of  taxation, 
see  Yellow  Blver  Imp.  Oo.  t.  Wood  County  (WM 
17  L.B.  A  flS,  and  nots. 
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s  tax  which  bad  been  aaseaeed  against  oom- 
plainant.     Bef»r9ed. 

The  facts  are  stated  in  the  opinion. 

Mesgri,  Fox  *  Kellogir*  '<v  appellant: 

The  only  franchises  ooesessed  by  appellant 
axe  those  of  corporate  existence,  under  the 
general  laws  of  the  state,  carrying  with  it 
such  powers,  privileges,  immunities,  duties, 
and  oDligations  as  are  conferred  and  imposed 
by  the  Act  of  1898  (Stat.  1858,  p.  218),  and 
such  subsequent  general  laws  as  are  amenda- 
tory thereof  and  sapplementary  thereto.  Its 
principal,  and  all  these  incidental  franchises 
are  assessable  only  in  the  county,  or  city 
and  county,  where  tlie  principal  office  or 
place  of  business  of  die  company  is  located, 
unless  there  is  some  special  franchise  granted 
by  the  authorities  of  another  county,  in 
which  latter  case  such  special  franchise,  and 
no  other,  is  to  be  assessed  in  the  county 
where  granted,  as  declared  by  the  statute 
law  of  the  state. 

Pol.  Code,    §  8828. 

The  most  that  can  he  said,  then,  of  the  or- 
dinance of  Alameda  county  is  that  it  is  a  li- 
cense granted  upon  a  condition  named  in  the 
ordinance,  to  lay  and  maintain  a  pipe  along 
the  public  highway  as  a  means  of  transporta- 
tion of  water  from  the  plainti£F's  source  of 
supply  to  its  place  of  use,  without  a  right 
to  distribute  the  same  or  to  collect  tolls  or 
rates  therefor;  and  the  condition  is  that  it 
shall  be  so  constructed  as  to  permit  the  pub- 
lic authorities  of  the  county  to  take  there- 
from water,  free  of  charge,  when  required 
for  the  sprinkling  of  the  highway  so  used. 
This  is  a  mere  license,  and  the  sole  condition 
of  its  enjoyment  is  a  compliance  with  the 
condition  named  in  the  ordinance. 

Spring  VaUey  Water  Works  v.  San  Francisco 
City  <t  County  Suprs,  61  Cal.  18. 

The  ordinance  referred  to  in  this  case  is  a 
mere  grant  of  right  of  way,  and  the  right 
oonfemd  does  not  constitute  a  franchise  sub- 
ject to  assessment ;  the  assessment  is  therefore 
Invalid  and  creates  no  liens  upon  any  prop- 
erty. Injunction  therefore  well  lie  to  re- 
strain a  sale  therefor,  or  the  collection  of 
Auch  a  tax. 

Wey$6  V.  Crawford,  85  Cal.  196. 
Mr,  E.  Nnabaumert  with  Mr,  George 
W.  Reed,  for  respondent : 

The  corporation  bad  no  right  under  the 

{provision  of  the  "Ensign  Act**^ under  which 
t  was  organized  to  lay  its  pipes  and  con- 
duits in  the  streets  and  hitrhways  of  the 
county  of  Alameda.  The  legislature  has 
given' to  boards  of  supervisors  the  manage- 
ment and  control  of  the  public  roads  and 
hiflrhways  within  their  respective  counties 
and  that  right  is  vested  nowhere  else;  the 

Slaintiff  could  have  obtained  its  right  to  lay 
own  its  pipes  and  conduits  and  its  water 
mains  through  the  public  streets  and  high- 
ways of  the  county  of  Alameda  from  no 
otiier  source. 

The  privilege  thus  obtained  from  said 
board  of  supervisors  of  Alameda  county,  un- 
der said  orainance  is  a  particular  privilege 
conferred  upon  plaintiff  by  said  board  of 
supervisors,  and  vested  in  said  plaintiff  in> 
eluding  the  power  to  lay  down  pipes  and 
collect  water  rates,  the  right  to  exercise  its 
SiURA. 


corporate  powers  within  the  said  county  of 
Alameda;  all  these  things  contain  the  very 
elements  of  and  constitute  in  themselves  a 
franchise. 

Bpring  Valley  Water  Works  y.  Sehatler,  63 
Oal.  69 ;  SpHng  VaUey  Water  Works  v.  Bry- 
ant, 53  Cal.  188 ;  Bsople  v.  Stephens,  63  Cal. 
809 ;  San  Franeiseo  OHy  A  County  v.  Spring 
Vattev  Water  Works,  48  Cal.  488. 

A  franchise  is  property  and  assessable. 

San  JosS  Gas  Co.  v.  January,  57  Cal.  614; 
PeopU  V.  Badlam,  Id.  594;  Spring  Valley 
Water  Works  v.  Schoiiler,  supra;  San  Fran- 
eieco  Gas  Light  Co,  v.  Schottler,  62  Cal.  119. 

It  would  not  be  right,  equitable,  or  just 
to  deprive  the  county  of  Alameda  of  the  right 
to  assess  and  collect  taxes  upon  the  valuable 
franchise  of  said  plaintiff  corporation. 

Western  XT.  Teleg.  Co.  v.  Atty-Oen.  of 
MassachusetU,  125  fj.  8.  530,  81  L.  ed.  790. 

Per  Curiam: 

This  action  was  brought  to  restrain  the  de- 
fendant, as  tax  collector  of  Alameda  county, 
from  making  a  sale  for  alleged  delinquent 
taxes  upon  the  assessment  of  a  "franchise* 
for  the  fiscal  year  1889-90.  A  general  de- 
murrer to  the  complaint  was  sustained,  and 
judgment  rendered  for  defendant,  and  plain- 
tiff appeals.  No  question  as  to  proper 
remedy  is  raised,  ana  the  case  is  submitted 
upon  the  sole  question  of  the  legality  of  the 
assessment  and  tax. 

As  appears  from  the  complaint,  the  plain- 
tiff is  a  corporation  organized  under  a  gen- 
eral law  approved  April  22,  1858,  entitled 
"An  Act  for  the  Incorporation  of  Water 
Companies,"  (Stat.  1858,  p.  218,)  for  the 
purpose  of  supplying  the  city  and  county  of 
ban  Francisco,  and  the  inhabitants  thereof, 
with  pure,  fresh  water ;  and  ever  since  its  in- 
corporation, on  June  10,  1858,  its  principal 
place  of  business  has  been  in  said  city  and 
county,  where  its  works  furnish  the  main 
supply  of  water  to  said  city  and  county,  and 
the  inhabitants  thereof.  It  further  appears 
that  its  "franchise"  was  assessed  for  said 
fiscal  year,  in  said  city  and  county,  for  a 
large  sum,  and  the  tax  levied  thereon  paid 
by  appellant.  The  complaint  further  shows 
that  the  board  of  supervisors  of  Alameda 
county,  on  March  26,  1888,  passed  a  general 
ordinance  giving  to  "any  person,  firm,  as- 
sociation, or  corporation  engaged  in  the  busi- 
ness of  supplying  fresh  water  to  anv  city  or 
town,  or  any'citv  and  county,  in  the  state' 
the  privilege  of  laying  and  maintaining 
pipes  as  conduits  therefor,  in  or  through  any 
of  the  roads  and  highways  of  said  county, 
subject  to  certain  conditions  stated  in  the  or- 
dinance ;  and  afterwards  the  appellant,  being 
desirous  of  bringing  a  part  of  its  supply  of 
water  for  San  Francisco  across  said  adjoining 
countv  of  Alameda,  laid  a  part  of  its  pipe 
used  for  that  purpose  along  portions  of  cer- 
tain roads  in  saia  county.  Taxes  were  as- 
sessed and  levied  in  said  county  upon  said 
pipe  and  pipe  line,  and  upon  other  property 
owned  by  appellant  in  saia  county,  and  were 
paid ;  but  in  addition  to  these  taxes,  said 
county  is  endeavoring  to  collect  further  taxes 
upon  an  assessment  of  its  "  franchise. "  The 
only  franchise  asserted  rests  upon  the  pipe 
27 
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for  carrying  water  to  San  FranciscOi  before 
mentioned. 

While  all  ordinary  real  and  personal  prop- 
erty owned  by  appellant  in  Alameda  county, 
and  used  in  connection  with  its  business  of 
supplying  San  Francisco  with  water,  Is  to 
be  t4ixed  in  Alameda  county,  in  common 
with  other  property,  we  do  not  think  that  its 
mere  ownei'ship  of  water  pipe  there,  as  afore- 
said, creates  a  "*  franchise"  assessable  in  that 
county.  It  had  a  mere  right  of  way  in  com- 
mon with  all  other  persons,  enlirelv  uncon- 
nected with  any  privilege  grautea  by  the 
county  to  take  tolls,  collect  water  rates,  or 
enjoy  any  other  special  prerogative  or  ad- 
vantage. Such  a- right  was  certainly  not,  at 
common  law,  a  franchise.  Blackstone  makes 
a  clear  distinction  between  franchises  and 
ways.  In  the  cases  cited  by  respondent  it  was 
held  that,  in  determining  the  assessable  value 
of  the  franchise  of  a  water  company  in  the 
city  which  it  supplies  with  water,  its  right 
to  run  pipes  through  the  streets  might  be 
considered  in  connection  with  its  other  cor- 
porate rights,  and  particularly  in  connection 
with  its  franchise  to  collect  water  rates.  In 
Spring  Valley  Waterworks  v.  SchotUer,  62  Cal. 
109,  the  court  says :  **  A  franchise  conferred 
on  a  individual,  to  lay  down  pipes  in  the 
streets  of  a  city,  and  to  collect  rates  for  water 
furnished  a  city  or  its  inhabitants,  is  to  be 
taxed, "  etc.  In  San  J09S  Ooi  Co,  r.  January, 
67  Cal.  614,  the  plaintiff  was  a  corporation 
''engaged  in  the  manufacture  and  selling  of 
gas  to  the  city  and  inhabitants  of  the  city  of 
San  Jos^,**  and  its  entire  **  franchise"  was 
assessed  as  a  whole.  In  that  case  the  court 
held  that  a  proper  method  of  arriving  at  the 
assessable  value  of  the  franchise  was  to  de- 


duct the  cash  value  of  all  the  real  and  per- 
sonal property  of  the  corporation  from  the 
market  value  of  its  capital  stock,  which,  of 
course,  could  not  have  been  done  in  the  case  at 
bar ;  and  it  may  be  presumed  that,  when  the 
franchise  of  the  appellant  was  assessed  in 
San  Francisco,  everything  was  included 
which  the  county  of  Alameda  nndertook  to 
assess  under  the  head  of  ** franchise."  In 
none  of  the  other  cases  cited  was  there  any 
question  about  a  mere  right  of  way  in  an  ad- 
joining county,  entirely  unconnected  with 
any  franchise  granted  by  that  county  to 
collect  tolls  or  water  rates.  We  think  that 
whatever  franchise  the  appellant  has  came 
from  its  charter,  and  is  assessable  at  San 
Francisco,  its  principal  place  of  business* 
under  section  8628  of  the  Political  Code. 
Indeed,  it  is  ditficuU  to  see  how  the  respond- 
ent can  claim  that  the  general  right  given  to 
lay  pipes  is  a  franchise,  for  the  £)ard  of 
supervisors  have  power  to  grant  franchises 
only  as  follows:  "To  grant  licenses  and 
franchises,  as  provided  by  law,  for  construct- 
ing, keeping  and  taking  tolls  on  roads, 
bridges,  fences,  wharves,  chutes  and  piers.  * 
Pol.  Code,  §  4046.  Ou^ conclusion  is  that, 
under  the  circumstances  here  disclosed,  the 
appellant  had  no  franchise  assessable  in  Al- 
ameda county,  and  the  demurrer  should  have 
been  overruled.  The  judgment  must  be  re- 
versed, and,  if  respondent  shall  present  do 
other  defense  than  the  one  involved  in  the 
demurrer,  a  decree  should  be  entered  in  ac- 
cordance with  the  prayer  of  the  complaint. 
Judgment  reversed,  and  cause  remanded. 

De  Haven*  </.,  did  not  participate  in  the 
foregoing  decision. 


MINNESOTA  SUPREME  COURT. 


George  H.  SELOYER  et  al.,  BespU,, 

V. 

John  W.  BRYANT,  Admr.,  etc.,  of  George 
M.  Bryant,  Deceased,  AppL 
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*!•  A  party  who  haa  called  a  witness  in 
his  own  behalfl  and  who  is  surprised  by  his 

^Headnotes  by  Dickznsom,  J» 


adverse  testimony,  may.  in  the  discretion  of  the 
court,  be  allowed  to  nhow,  after  proper  prelim- 
inary proof,  that  be  had  previously  made  state- 
ments contrary  to  his  testimony. 

8*  The  importance  of  a  cause  to  a  client 
is  worthy  of  oonslderatlon  in  determining  the 
value  of  the  professional  servioee  of  the  attorney 
employed  therein. 

8*  An  assi^^ment  of  error  that  the  court 
erred  in  refiisinff  a  motion  for  a  new  trial  la  too 
general. 


}^CTE,-Riaht  to  impeach  one'^s  own  witness, 
Oeneral  rule. 
The  irenoral  doctrine  of  law  Is  that  a  party  who 
produces  and  caUa  a  witness  to  support  or  prove 
his  case  cannot  impeaoh  the  character  of  or  dis- 
credit such  witness  by  evidence  of  general  bad 
character.  Steams  v.  Merobants  Bank  of  Cleve- 
land, 68  Pa.  490;  Queen  v.  State,  6  Harr.  &  J.  Z32; 
BalUmore  &  O.  R.  Co.  v.  State,  41  Md.  206;  Eneor  v. 
Bolglano,  67  Md.  190;  Dunn  v.  Dunnaker,  87  Mo.  697; 
Bradford  v.  Bush,  10  Ala.  886;  Winston  v.  Moseley, 
2  Stew.  (Ala.)  187;  Brewer  v.  Porch,  17  N.  J.  L.  877; 
Bennett  v.  State,  24  Tex.  App.  78;  Rockwood  v. 
Poundstone,  88  Bl.  199;  Jones  v.  People,  Dailey  v. 
People,  and  MUsap  v.  People,  2  Colo.  851;  Smith  v. 
Briscoe,  66  Md.  661;  Bank  of  Northern  Liberties  v. 
Davis,  6  Watts  *  S.  286;  Bunt  v.  fish,  4  Barh.  824; 
2lJi.R.A. 

See  also  43  L.  R.  A.  676. 


Hunter  v.  Wetsell,  84  N.  Y.  648, 88  Am.  Rep.  644; 
Thompson  v.  Blanchard,  4  N.  Y.  803;  Vnrtck  v, 
Jackson,  2  Wend.  166;  Pollock  v.  Pollock,  71  N.  Y. 
137:  Lawrence  v.  Barker,  6  Wend.  801;  People  v. 
Saflord,  6  Denlo,  112;  Mc Arthur  v.  Sears,  21  Wenrl. 
190;  Com.  v.  Starkweather,  10  Cush.  69;  Adams  ▼. 
Wheeler,  97  Mass.  07;  Brolley  v.  Lapham,  13  Gray. 
294;  Brooks  v.  Weeks,  121  Mass.  483;  Stockton  v. 
Demutb,  7  Watts,  89;  Self  v.  State,  28  Tex.  App, 
398;  Grlffln  v.  Wall,  82  Ala.  149,  Thorn  v.  Moore,  21 
Iowa,  286;  White  v.  State,  10  Tex.  App.  381:  Helm 
V.  Handley,  1  Lltt.  219;  SlBSon  v.  Conger,  1  Thomp. 
&  C.  664;  Sanchez  v.  People,  22  N.  Y.  147;  Com.  v. 
Hudson,  11  Gray,  64;  Com.  v.  Welsh,  4  Gray,  686: 
Powles  v.  DUley,  9  Gill,  22S;  Coulter  v.  American 
Merchants  Union  Exp.  Co.  66  N.  Y.  685;  Becker  ▼. 
Koch,  104  N.  Y.  894;  United  States  v.  Watklns,  S 
Cranch,  a  a  441;  Perry  v.  Maasey,  1  BaU.  L.  82; 
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(Anirust  21, 1808.1 

APPEAL  by  defendant  from  an  order  of  the 
Municipal  Ck>urt  of  MiDDcapolia  in  favor 
of  plaintiffs  in  an  action  brought  to  recover 
the  value  of  professional  services  alleged  to 
bave  been  rendered  by  plaintiffs  to  the  wife  of 
defendant's  decedent.  Afflrmed. 
The  facts  are  stated  in  the  opinion. 


Mr,  Georg^e  %  Robinson,  for  appellant: 

Testimony  as  to  what  conversation  took  place 
between  Mrs.  Bryant  and  her  attorneys  was 
wholly  iDconopeteot  and  immaterial. 

1  Greenl.  Ev.  tt,  g§  51,  52;  Van  Buren  v. 
Wefh,  19  Wend.  208,  and  authorities  cited.  1 
Phil.  Ev.  732,  §  8,  and  note  195. 

The  plaintiffs  knowing  that  the  wife  oould 
not  testify  against  her  husband  without  his 


Ballard  v.  PearealU  68  N.  Y.  890;  Adams  v.  Wheeler, 
97  MaflB.  6T:  Brown  v.  Bellows,  4  Pick.  194:  Whit- 
aker  v.  Salisbury,  15  Pick.  644;  Olmstead  v.  Wio- 
•ted  Bank,  88  Conn.  278,  86  Am.  Deo.  200. 

By  calUncr  a  witness  the  party  calling  makes  him 
his  own  and  admits  his  credibility  and  competency, 
and  Is  therefore  estopped  from  denying  the  same. 
Brockton  v.  Bemnth,  supra;  FaJrchild  v.  Bascomb, 
86  Vt.808. 

He  thereby  represents  him  as  worthy  of  belief. 
Thompson  v.  Blanchard,  Varick  v.  Jackson,  Pol- 
lock V.  Pollock,  and  Hunter  v.  Wetsell,  m^ncu 

To  the  same  effect  is  Helm  v.  Handley.  wpra, 
wherein  the  court  held  that  such  a  witness  must 
depose  the  whole  truth,  and  that  there  was  no  rule 
which  divided  the  knowledge  of  a  witness  when 
sworn  in  chief,  and  authorized  him  to  keep  part 
back,  on  the  objection  of  the  party  calling  him. 

So  a  party  cannot  prove  the  bias  of  his  own  wit- 
ness against  himself,  as  such  evidence  would  tend 
to  impeach.    Mellen  v.  Wilcox,  86  Hun,  663. 

And  in  Dunn  v.  Dunnaker,  87  Mo.  607,  the  court 
held  .that  he  oould  not  impeach  the  witness  by 
proof  of  contradictory  statements  <  made  out  of 
oourL 

A  party  is  presumed  to  know  the  character  of 
the  witnesses  he  introduces;  and  having  presented 
them,  the  law  wiU  not  permit  him  afterwards  to 
impeach  their  general  reputation  for  truth,  or  to 
impugn  their  credibility  by  general  evidence,  tend- 
ing  to  show  them  unworthy  of  belief.  Thompson 
T.  Blanchard,  4jN.  Y.  808;  Bank  of  Northern  Liber- 
ties  V.  Davis,  0  Watts  ft  8. 286.  See  also  Com.  y. 
Hudson,  11  0ray,  64,  and  Montgomery  y.  Hunt,  6 
OaL  868,  in/ro. 

A  party  may  not  complain  that  he  is  held  to  the 
effect  of  the  evidenoe  which  he  vouches  for,  by 
producing  the  witnesses  who  give  it.  Fillmore  v. 
Union  Pao.  E.  Go.  2  Wyo.  Terr.  94. 

So  a  party  reading  the  depositions  of  a  witness 
is  bound  by  them,  as  he  vouches  for  the  credibility 
of  the  witness.    Tarsney  v.  Turner,  2  Hipp.  783. 

When  a  person  calls  a  witness  wbose  general 
character  for  truth  is  bad,  the  law  will  hold  him  to 
have  considered  the  witness  as  credible  and  as 
having  adopted  him  as  his  own.  Whitaker  ▼. 
Salisbury,  16  Pick.  644. 

He  cannot  show  that  he  Is  not  to  be  believed,  nor 
either  directly  or  indirectly  impeach  the  character 
of  his  own  witness.    Hunt  v.  Fish,  4  Barb.  824. 

And  he  cannot  impeach  the  witness  for  what  he 
deposes  to  upon  cross-examioation.  bis  introduc- 
tion being  an  admission  of  his  credibility  as  to  all 
matters  involved  in  the  iSBue.  Gregory  v.  N esbit,  6 
Dana,  419. 

The  general  rule  applies  to  parties  generally  and 
also  to  the  state  in  criminal  prosecutions.  Dizon 
T.  State,  88  Ga.  764. 

So  where  one  party  has  called  his  opponent,  he 
cannot  directly  impeach  him.  United  States  L.  Ins. 
Co.  V.  Kielgast,  20  HI.  App.  687. 

Such  a  rule  cannot  be  dispensed  with  even  by 
consent.    Farr  v.  Thompson,  Cheves,  L.  37. 

It  excludes  all  general  evidenoe  of  bad  character, 
and  also  all  Irrelevant  matter  and  prior  inconsist- 
ent statements.    Ihtd. 

And  the  court  has  no  discretion  to  allow  such 
Impeachment.    Cox  v.  Eayres,  66  Vt.  24. 
21  L.  R.  A. 


A  party  is  not  permitted  to  assert  or  present  evi- 
dence showing  one  state  of  facts  to  be  true  and 
afterwards  to  assert  or  prove  to  tho  court  that  his 
prior  evidence  Is  untrue,  or  not  to  be  relied  on. 
People  V.  »keehan,  49  Barb.  217. 

Where  a  witness  stated  the  fnct  that  a  bond  was 
in  existence,  the  court  held  that  the  party  oould 
not  complain  of  the  production  of  the  instrument. 
Fillmore  v.  Union  Pac.  R.  Co.  2  Wyo.  Terr.  94. 

So  where  the  plaintiff  seeking  to  recover  dam- 
ages for  unlawful  ejectment  from  a  railroad  car, 
called  witnesses  who  stated  that  they  were  not 
present  at  the  time,  the  court  held  that  he  oould 
not  examine  them  as  to  their  statements  made  to 
others,  with  a  vie  w  to  impeach  their  credit.  Moore 
v.  Chicago.  St.  L.  &  N.  O.  U.  Co.  59  Miss.  24S. 

And  in  Sanchez  v.  People,  22  N.  Y.  147,  where  the 
defense  in  a  murder  trial  sought  to  show  infidelity 
of  the  wife  as  the  cause  of  the  murder,  the  court 
disallowed  questions  asked  by  the  defendant's 
counsel  of  his  own  witnesses  stiowing  their  ill«*gal 
intimacy  with  the  wife  upon  the  ground  that  they 
would  discredit  his  own  witnesses  and  impeach 
their  credit. 

In  Texas  the  general  rule  is  modified  and  allows 
the  party  calling  a  witness  to  attack  his  evidence 
by  any  means  except  that  bad  character  cannot  be 
shown.    White  v.  State,  10  Tex.  App.  381. 

To  the  same  effect.  Self  v.  State.  28  Tex.  App.  80S. 

In  Plckard  v.  Bryant,  02  Mich.  480,  where  after 
certain  facts  bad  been  ruled  out  on  defeiidant^ 
cross-examination  the  court  held,  the  defendant 
afterwards  calling  the  witness  in  his  own  bobaif, 
that  he  could  not  impeach  him. 

Where  a  party  produced  a  receipt  in  evidence 
and  after  proving  that  it  was  signed  by  a  certain 
person,  deceased,  attempted  to  prove  by  another 
witness  that  it  was  not  the  receipt  signed  by  the 
deceased  but  was  signed  by  the  deceased's  son  as 
his  agent,.the  court  refused  the  testimony.  Beake 
V.  Birdsall,  1  N.  J.  L.  12. 

So  where  as  in  Smith  v.  Price,  8  Watts,  447,  it  was 
sought  to  introduce  testimony  formerly  given  hy 
the  plaintlflTs  son  and  to  g^  his  naked  declarations 
before  the  jury,  and  he  was  first  called  as  a  witness 
and  his  former  testimony  and  declarations  after- 
wards offered  and  received  ostensibly  to  discredit 
him,  but,  really  as  independent  evidence,  the  court 
held  it  error  to  receive  such  testimony. 

Again  in  Ellicott  v.  Pearl,  86  U.  S.  10  Pet.  412, 0  L. 
ed.  476,  where  the  demandants  in  order  to  oounter- 
act  certain  eyidence  given  by  tbeir  witness  off'ned 
in  evidence  a  survey  made  by  him  in  a  former  ac- 
tion between  the  same  parties  over  the  same  prop- 
erty, the  court  held  that  the  evidence  being  offered 
to  discredit,  in  part,  bis  testimony,  could  not  be  re- 
ceived, though  other  witnesses  might  have  been 
produced  to  show  his  mistake. 

And  again  where  the  answer  of  a  garnishee  was 
given  in  evidence  by  the  plaintiff,  the  court  held 
that  he  could  not  discredit  it,  and  that  any  charge 
which  threw  distrust  upon  such  answer,  given  at 
the  instance  of  the  plaintiff,  violated  one  of  the 
fundamental  rules  of  evidence.  Price  v.  Mazange, 
31  Ala.  701. 

Atruin  where  the  plaintiff  swore  to  h\n  book  ac- 
count, and  called  a  witness  who  swore  that  the  d^ 
fcndanis  were  partners  an^  that  he  understood 


iao 


lilNMBSOTA  SUPBBMB  COUBT* 


Aug., 


consent  (Gen  Slat.  cbap.  7^§  10)  sobpcBnaed 
her,  placed  her  upon  the  stand.  The  record 
fails  to  show  defendant's  consent,  and  after 
having  her  testimony  they  were  allowed,  not 
only  to  contradict  and  discredit  their  own  wit- 
neps,  but  to  show  by  the  testimony  of  other 
wiiDesses  her  alleged  statements  against  her 
husband  made  when  not  under  oath,  against 
his  objection  expressly  interposed. 
1  GreenL  Et.  610,  §  442;  Com,  v.  WeUh,  4 


Gray,  585;  2  Phil.  Ev.  088,  n^  eOJ^;  Lawmm 
V.  Barker,  5  Wend.  801;  Thomptan  v.  &am^ 
ard,  4  N.  Y.  808;  People  r.  Saford,  6  Denio,  117: 
Starkie,  Et.  251;  i\iU(m  Bank  v.  Stafford,  B 
Wend.  488;  Brown  ▼.  BeUowe,  4  Pick.  170;  TF3U^ 
akerv.  Salisbury,  15  Pick.  584. 

Menre,  Boardnuwi  *  Boatelle»  for  re- 
spondents: 

The  right  to  show  contradictory  statements 
of  one's  own  witness  is  sustained  by  the  great 


that  the  plaintiff  was  one  of  the  firm,  upon  a  mo- 
tion to  rule  this  evidence  out  the  court  refused  It 
holdjngr  that  the  evidence  wrs  the  plalntiff^s  own* 
though  not  conclusive.  Bmrto  v.  Gilbert,  Wright 
(Ohio)  701 

Where  the  district  attoraey  was  disappointed  in 
a  witness  although  the  witness  told  him  that  he 
would  testify  that  way,  the  court  inclined  to  allow 
bim  to  disparage  him,  but  held  the  ffeneral  rule 
otherwise.  So  when  the  witness  testified  to  a  cer- 
tain fact  before  the  grand  Jury  such  fact  must  be 
known  to  such  attorney,  and  if  after  such  witness 
has  been  called  and  examined  on  behalf  of  the 
prosecution,  he  Is  afterwards  called  by  the  defense, 
the  prosecution  cannot,  by  orosMSxaminatlon  as  to 
what  he  said  before  the  grand  Jury,  subsequently 
show  or  be  allowed  to  say  that  he  is  unworthy  of 
credit.    Com.  ▼.  Hudson,  11  Gray,  64. 

On  the  trial  of  an  indictment  for  selling  liquor 
without  license  the  prosecution  called  and  exam- 
ined a  witness  to  prove  a  sale  of  Uquor  by  the  de- 
fendant to  him,  which  fact  the  witness  did  not 
prove,  and  the  counsel  for  the  prosecution  then  ex- 
amined him  as  to  his  sworn  statements  before  the 
grand  Jury;  the  court  held  the  latter  questions  in- 
competent and  Inadmissible  as  impeaching  the  wit- 
ness.   People  V.  Saff ord,  0  Denio.  112. 

Where  the  defendant  called  a  witness  who  stated 
that  he  was  conscious,  and  recollected  distinctly 
what  he  did  at  the  time  of  the  sale  m  question  In 
the  action,  and  was  capable  of  doing  business  at 
the  time,  the  court  held  the  defendant  estopped 
from  denying  his  sanity  at  the  time,  and  that  the 
evidence  of  the  witness  when  in  his  senses  la  rela- 
tion to  his  own  condition  ought  to  be  conclusive. 
Montgomery  v.  Hunt,  5  OaL  806. 

The  general  rule  was  held  to  apply  to  a  case 
where  the  witness  was  voluntary,  so  as  to  exclude 
testimony  as  to  his  statements  on  two  different  oc- 
casions which  varied  from  his  statement  upon  the 
stand.   Chamberlain  v.  Bands,  27  Me.  468. 

In  the  preceding  case  the  court  distinguished  be- 
tween a  w)luntary  calling  and  the  compulsory  call- 
ing of  a  witness,  and  allowed  that  in  the  case  of  the 
latter  theie  was  an  exception  to  the  rule  as  shown 
in  Dennett  v.  Dow,  17  Me.  19,  where  an  attesting 
witness  was  called. 

So  the  depositions  of  a  witness  voluntarily  read 
by  the  party  on  the  trial  cannot  be  evaded  or  their 
effect  thwarted  by  argument  showing  him  to  be  an 
Interested  party,  as  if  known  to  be  untrue  their 
production  should  have  been  withheld.  Tarsney 
V.  Turner,  2  Plipp.  785. 

And  where  the  plaintiff  placed  the  defendant 
upon  thestaod  as  a  credible  witness  and  afterwards 
sought  to  prove  admissions  made  by  him  to  the 
plaintiff  by  another  witness,  the  court  held  that 
when  a  party  voluntarily  puts  a  witness  on  the 
stand  to  testify  in  his  own  behalf,  he  wss  thereby 
estopped  from  assailing  his  general  character  for 
truth  and  veracity,  or  from  impeaching  him,  but 
was  not  estopped  from  showing  that  the  facts  were 
different  from  his  testimony.  Thorn  v.  Moore,  21 
lowa,28& 

Where  a  witness,  upon  cross-examination  was 
anked  a  question  not  relevant  to  any  matter  in  the 
•  <<  <^  on  in  chief,  the  court  held  he  could  not 
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be  contradicted  by  such  party  as  he  had  made  him 
his  own.   lUrohlld  v.  Basoomb,  86  Yt.  888. 

I^fiKtso/tftsruls. 

The  general  rule  that  a  party  Is  not  to  be  al- 
lowed to  discredit  his  own  witness  must  be  under- 
stood to  mean,  that  the  witness  is  not  directly  to 
be  Impeached  on  account  of  his  character  for 
truth.  Brown  v.  Bellows,  4  Pick.  179;  BuUard  v. 
Peaxsall,  68  N.  Y.  280. 

It  is  confined  to  general  evidence  to  destroy 
credit.   Perry  V.  Maasey,  1  Bail.  L.  82. 

And  only  prevents  the  impeachment  of  the  gen- 
eral character;  the  proof  of  prior  statements  made 
by  him  in  conflict  with  his  present  testimony,  and 
his  contradiction  for  the  mere  purpose  of  impeach* 
ment  without  regard  to  obtaining  material  facts. 
Becker  v.  Koch,  104  N.  Y.  804,  overruling  Branch 
V.  Levy.  14  Jones  &  8.  428. 

The  rule  is  one  for  the  court  to  determine  being 
upon  the  question  of  the  admissibility  of  evidence. 
HoUlngs worth  v.  State,  79  Ga.  606. 

And  does  not  affect  the  admissibility  of  evi- 
dence, which  is  for  the  court.  Skipper  v.  State,  60 
Ga.66. 

A  party  is  not  oUlged  to  receive  as  usdmpeached 
truth  everything  which  a  witness  called  by  him 
may  swear  to.  Brown  y.  Bellows,  and  BuUard  v. 
PearsalU  supra;  Gardner  v.  Connelly,  76  Iowa,  206; 
Humble  v.  Shoemaker.  70  Iowa,  228. 

There  is  no  rule  which  prevents  a  party  from 
showing  his  witness  to  have  been  in  error  as  to  a 
particular  fiaot,  by  means  of  other  witnesses. 
Edwards  v.  Crenshaw,  80  Mo.  App.  610. 

It  is  only  as  to  colhiteral  matters  that  the  party 
producing  the  witness  is  bound:  he  can  prove  the 
truth  of  material  matters  by  other  witnesses  even 
though  he  may  thereby  dlreotlv  contradict  his 
witness.  Bok  v.  Vincent,  18  Abb.  Pr.  187 ;  Pickard 
V.  Collins.  88  Barb.  444 ;  Thompson  v.  Blanchard,  4 
N.  Y.  803 ;  Meyer  Bros.  Drug  Co.  v.  McMahan,  50 
Mo.  App.  18 ;  Brown  v.  Wood,  19  Mo.  475;  Edwards 
V.  Crenshaw,  supra ;  Price  v.  Lederer,  88  Mo.  App. 
486;  United  States  v.  Watkins,  8  Cranoh,  a  a  4a; 
Franklin  Bank  of  Baltimore  v.  Pennsylvania,  D.  & 
M.  Steam  Na v.  Co.  U  GiU  &  J.  28, 86;  SeweU  v.  Gard- 
ner,48Md.l78. 

So  the  rule  as  to  the  noncontradiction  of  collat- 
eral matters  does  not  apply  to  facts  immediately 
and  properly  connected  with  the  principal  ques- 
tion in  the  inquiry.  Tobin  v.  Chicago  City  B.  Co. 
17  Dl.  App.  82. 

The  same  rule  applies  in  the  case  of  evidence 
taken  upon  commission.  Sewell  v.  Gardner,  and 
Franklin  BauK  of  Baltimore  v.  Pennsylvania,  D.  & 
M.  Steam  Nav.  Co.  wtvra, 

A  fact  which  shows  that  a  witness  has  prevari- 
cated rclaUoe  to  a  fact  In  issue  is  not  immaterial. 
United  States  v.  Watkins,  supra. 

Any  instruction  given  by  the  court  to  the  effect 
that  a  party  calling  a  witness  is  bound  by  his  testi- 
mony as  to  material  facts  is  erroneous.  Meyer 
Bros.  Drug  Co.  v.  McMahan,  Brown  v.  Wood,  Ed- 
wards V.  Crenshaw,  and  Price  v.  Lederer,  supra. 

Although  a  party  may  not  discredit  his  own 
witness  by  evidence  of  general  reputation  yet  he 
miiy  prove  a  particular  fact  to  be  contrary  to  what 
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-wef  gbt  of  authority  in  cases  when  the  witness 
lias  l>een  called  upon  the  strength  of  bis  prior 
statements  and  upon  the  supposition  that  he 
will  testify  In  accordance  therewith,  and  when 
upon  the  stand  he  surprises  the  party  calline 
him  by  testifying  directly  to  the  contrary  and 
in  the  interest  ox  the  adverse  party. 

1  Greenl.  Ev.  444;  1  Thomp.  Trials,  §  612; 
2  Pbil.  £v.  8d  ed.  468;  Starkie,  Et.  10th  Am. 
ed.  245;  Bank  of  Northern  Liberties  y.  Daei$, 


6  Watts  A  S.  285;  Cowden  v.  Hevnoldit  12  Serg. 
A  R  281;  WriffhiT.  Berkstt,  1  Mood.  &  R  414; 
Com.  V.  Marrow,  8  Brewst  402;  Harden  v. 
Hay,  9  Pa.  155;  Moors  ▼.  Chicago,  St,  L,  <ft  N. 
O,  R,  Co,  59  Miss.  248;  Dunlap  v.  Eiehardson, 
68  Miss.  447;  11  Am.  L.  Key.  261-269. 

If  the  witness  has  made  to  the  party  who 
calls  him,  or  to  the  attorney  of  said  party,  a 
statement  totally  variant  from  his  sworn  testi- 
mony, and  on  the  faith  of  such  statement  be 


was  stated  by  suoh  witness,  the  distinction  helnir 
between  an  ixnpeeohment  ffeneraliy  and  a  oontm- 
diotion  Jn  respect  to  a  particular  fact.  Olmstead 
V.  Winsted  Bank,  82  Goon.  278,  86  Am.  Dec  MO; 
Spencer  v.  White,  23  N.  a  286:  Brown  v.  Bellows, 
4  Pick.  179;  Com.  v.  Starkweather,  10  Cusb.  68; 
Bradley  v.  Ricardo,  8  Binff.  67 ;  Adams  v.  Wheeler, 
97  Mass.  87;  Wbltaker  v.  Salisbury,  15  Pick.  644; 
lawrenoe  v.  Barker,  6  Wend.  801 :  Skipper  v.  State, 
e9Ga.  88;  Burkhalter  v.  Edwards,  16  Ga.  668,  60 
Am.  Deo.  744;  Cronan  v.  Roberts,  66  Ga.  078;  Hun- 
ter V.  Wetsell,  84  N.  Y.  649, 88  Am.  Rep.  644;  Ferry 
▼.  Massey,  1  Bail.  L.  82:  United  States  v.  Watkins, 
8  Granch,  C.  C.  441 :  Franklin  Bank  uf  Baltimore  v. 
Pennsylvania,  D.  ft  M.  Steam  Nav.  Oo.  11  Gill  ft  J. 
aS:  Norwood  v.  Xenfield,  80  Oal.  806. 

So  he  may  establish  his  cause  by  other  witnesses, 
althouffh  he  cannot  sbow  a  witness  to  be  incom- 
petent or  unworthy  of  credence,  nor  examine 
others  to  show  the  same.  Winston  v.  Moseley,  2 
Stew.  (Ala.)  187;  Stockton  v.  Demutb,  7  Watts,  80, 
82  Anu  Deo.  786;  Jackson  v.  Leek,  12  Wend.  106; 
Gardner  v.  OonneUy,  76  Iowa,  206;  Humble  v. 
Shoemaker,  VO  Iowa,  228 ;  Edwards  v.  Crenshaw,  80 
MaApp.610. 

Be  may,  however,  show  that  the  account  griven 
by  such  wltnees  was  incorrect.  Lavrrence  v.  Bar- 
ker, tupra:  Bullard  ▼.  Pearsall,  68  N.  Y.  280:  Price 
T.  Iiederer,  86  Mo.  App.  426. 

Imperfections  in  the  testimony,  caused  by  want 
of  memory  or  mistake  (d  facts  and  circumstances, 
may  be  supplied  thereby.  Seavy  v.  Dearborn,  19 
N.  H.  861;  Swamsoot  Maoh.  Oo.  v.  Walker,  23  N. 
H.457,  66  Am.  Dec  172;  Pollock  v.  Pollock,  71  N. 
Y.137. 

Bven  thouirh  the  evidence  thus  supplied  may  be 
in  direct  conflict  with  the  testimony  of  such  wit- 
neas  and  may  collaterally  sbow  him  to  be  un- 
worthy of  belief.  Tobln  v.  Chicago  City  R.  Oo. 
17  DL  App.  83;  Lockwood  v.  Poundstone,  88  HL  198; 
Swamscot  Maoh.  Co.  v.  Walker,  Bullard  v.  Pearsall, 
Pickard  v.  CoIIIdf,  Thompson  v.  Blanchard,  Hunter 
V.  Wetsell,  and  Norwood  v.  Kenfleld,  supra. 

Such  evidence  does  not  purposely  discredit  him, 
but  proves  what  on  the  parties*  ownlpart  is  a  legitl- 
mste  and  proper  purpoee.  Com.  v.  Starkweather, 
10  Cush.  60;  Bradley  v.  Bioardo,  8  Bin^.  67;  People 
V.  Safford,  6  Denio,  112. 

But  the  evidence  offered  must  be  directly  perti- 
nent to  the  issue.   People  v.  Salf  ora,  mipra. 

An  untrue  statement  made  by  a  witness  throu^rh 
mistake  or  misapprehension  will  not  render  the 
maxim  /alms  in  uno  falgua  in  omnibtts  applicable 
to  his  case;  his  motives  may  be  shown  and  the 
question  left  to  the  jury.  Brennan  v.  People,  16 
IU.611. 

It  is  not  every  mistake  which  a  witness  may 
make,  when  speakhig  from  memory,  that  will  dls- 
erodit  him,  and  the  party  calUng  such  a  witness 
may,  by  the  witness  himself,  correct  a  mistake 
whi<^  he  has  committed.  Steinbaoh  t.  Columbian 
Ins.  00.2  Oal.  129. 

In  this  case  a  witness  had  sworn  acoordlnsr  to  his 
recollection  of  certain  papers,  and  the  court  aL 
lowed  the  papers  to  be  subsequently  shown  to  him 
to  refresh  his  memory  and  correct  his  answer.  IbUjU 

If  a  witness  merely  falls  to  prove  wliat  Is  expect- 


ed,  substantive  evidence  cannot  be  made  by  pror- 
Inff  his  previous  statements.  Walkup  v.  Com.  14 
Ky.  Ii.  Bep.  887. 

When,  however,  a  statement  Is  Intentionally 
made,  the  witness  knowing  at  the  time  it  is  untrue, 
a  jury  would  be  authorixed  to  reject  the  testimony 
of  the  witness  entirely.  Louisville  ft  N.  R.  Oo.  v. 
Hurt  (Ala.)  May  8. 1868. 

The  rule  does  not  apply  to  a  case  wherein  the 
facts  contradicting  the  evidence  have  been  brought 
out  upon  cross-examination;  in  suoh  a  case  the 
party  calling  a  witness  is  not  precluded  from  prov- 
ing the  facts  to  be  otherwise.  Smith  v.  Uteech 
(Iowa)  May  20, 1882. 

Nor  where  the  party  makes  the  witness  his  own 
by  cross-examination.  Glbbs  v.  Huyler,  9  Jones  ft 
S.190. 

Neither  does  it  debar  the  party  from  himself  giv- 
ing evidence  directly  supporting  his  case,  even 
though  in  conflict  with  other  testimony,  so  long  as 
he  does  not  oontradiqt  for  the  purpose  of  impeaclu 
Ing.   Parsons  v.  Suydam,  8  B.  D.  Smith,  276. 

So  where  the  plaintUf  had  testified  as  a  witness 
on  his  own  behalf  as  to  a  certain  fact,  the  court 
disallowed  him  the  evidence  of  a  witness  to  testify 
to  a  fact  being  different  from  what  he  himself  had 
sworn.   Hlnkson  v.  Morrison,  47  Iowa,  187. 

Where  a  witness  called  by  the  pkUotUf  was  after- 
wards called  by  the  defendant  and  denied  that  he 
did  a  certain  act  which  caused  the  injury  the  sub- 
ject of  the  action,  and  upon  cross-examination  by 
plaintiff  denied  a  conversation  with  a  third  party 
admitting  the  doing  of  the  act,  the  court  held  that 
the  rule  in  that  state  was.  that  a  party  miffht  not 
Impeach,  either  by  general  evidence  or  by  proof  of 
contradictory  statements  out  of  court,  a  witness 
whom  be  had  presented  to  the  court  as  wortliy  of 
credit,  but  might  contradict  him  as  to  a  fact  ma- 
terial in  the  cause,  aHbough  the  effect  of  the  proof 
might  be  to  discredit  him,  but  that  he  could  not  ad- 
duce such  a  contradiction  when  it  was  only  mate- 
rial as  it  bore  upon  his  credibility.  Coulter  v. 
American  Merchants  XT.  Bxp.  Co.  66  N.  Y.  686. 

The  fact  of  driving  on  the  sidewalk,  which 
caused  the  injury  in  the  above  case,  was  held  to  k>e 
a  material  one,  upon  which  the  witness  could 
have  been  contradicted,  but  the  fact  that  after  the 
affair  was  over  he  made  a  statement  could  not  be 
shown,  as  it  did  not  t>ear  upon  the  question  of  his 
driving  but  only  upon  his  testimony  being  worthy 
of  belief.    Ibid, 

And  in  a  suit  against  a  married  woman  the  plain- 
tiff placed  the  husband  upon  the  stand  who  testi- 
fied contrary  to  the  plalntifTs  case,  the  court  aft- 
lowed  further  evidence,  stating  that  in  such  a  case 
surprise  need  not  be  expreseed,  for  the  impeach- 
ment was  a  mere  incident  and  not  direct.  Cronan 
V.  Roberts,  66  Ga.  878. 

So  in  Moflfatt  v.  Tenney,  17  Colo.  180,  where  the 
action  was  for  damages  for  the  death  of  a  husband, 
one  of  the  survivors  called  as  a  witneBs  for  the 
plaintiff  varied  somewhat  in  his  testimony  from 
the  others.  The  court  held  that  although  t  he  plain- 
tiff could  not  Impeach  him  yet  she  could  produce 
other  competent  evidence  to  prove  the  truth. 
Babcock  v.  People,  18  Colo.  621,  approved  and  f ol- 
towed. 
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bas  been  csllod,  he  may  be  asked  if  be  made 
such  a  statement,  and  if  he  denies  it,  we  see  no 
objection  to  the  proof  of  such  statement,  nor 
for  the  purpose  of  impeaching  the  general 
character  of  the  witness,  but  for  the  protection 
of  the  party  calling  him. 

Bmith  V.  Biiscoe,  65  Md.  561;  Oraig  v. 
Qrant,  6  Mich.  447;  Johnson  ▼.  Leggett,  28 
Kan.  590;  St.  LmU  db  8.  F.  R.  Oo.  y.  Weaver, 
85  Kan.  412;  Batik  of  Northern  Libertiet  t. 
Davis,  supra. 


IMekinflontV.,  delivered  the  opinion  of 
the  court : 

The  plaintiffs,  as  attorneys  at  law,  prose- 
cuted an  action  for  a  divorce  against  the  de- 
fendant and  in  behalf  of  his  wife.  The  ac- 
tion was  settled  between  the  parties,  and 
dismissed.  The  plaintiffs  prosecute  this  ac* 
tion  to  recover  for  their  legal  services  in  be- 
half of  the  defendant's  wife,  claiming  that 
in  the  settlement  of  the  former  suit  the  de- 
fendant agreed  with  his  wife  to  pay  for  such 


And  where  the  evldenoe  of  a  witness  for  the 
plaintiff  upon  oross-exanlnation  tended  to  preju- 
dice the  plaintiff,  the  court  allowed  the  latter  to 
oontrovert  the  statement,  and  to  prove  the  truth 
in  respect  of  suoh  fact  even  though  in  so  doioflr  he 
afreoted  the  credit  of  the  witness.  Bemis  v.  Kyle, 
5  Abb.  Pr.  N.  &  882.  Tbompeon  v.  Blanchard,  4  N. Y. 
306,  f  oUowed. 

Again  where  a  witaesB  was  about  to  answer  a 
question  on  behalf  of  the  plaintiff  conoemlnsr  the 
defendant's  rating  In  a  commercial  agency,  when 
he  was  laterrupted,  but  made  an  answer  upon 
cross-examination  against  the  defense,  the  court 
refused  to  allow  as  other  evidence  on  the  part  of 
the  defendant  an  employ^  of  such  agency  referred 
to  by  the  witness.   Deere  v.  Bagley,  80  Iowa,  197. 

And  where  a  witness  was  called  by  the  plaintiff 
but  the  point  as  to  which  he  was  to  testify  was 
ruled  out  and  plaintiff  did  not  improve  him  where- 
on the  defendant  improved  him,  the  court  allowed 
the  plaintiff  to  impeach  him  as  the  defendants 
witness.    Bebee  V.  Tinker,  8  Boot,  ISO. 

In  HaD  v.  Houghton,  87  Me.  411,  In  trespass  for 
assault  and  battery  the  plaintiff's  witness  swore 
to  a  certain  date,  the  oourt  allowed  evidence  on 
the  plalntifTs  part  to  show  that  the  witness  was 
mistaken  ^  to  the  date,  even  though  the  plaintiff 
might  have  led  the  witness  into  the  mistake  by  his 
own  interrogatory. 

8o  where  the  complainants  sought  to  set  aside  as 
fraudulent  and  void  as  to  creditors  two  mortgages 
and  a  deed,  and  called  the  defendants  as  witnesses, 
who  testified  that  the  deeds  were  upon  a  valuable 
consideration  and  bona  fide,  the  oourt  held  that  the 
plaintiffs  were  not  bound  by  their  testimony. 
Mitchell  V.  Sawyer,  116  m.  660. 

And  where  the  witness  for  the  plaintiff  failed  to 
testify  as  plaintiff  expected,  his  evidence  being,  if 
anything,  more  favorable  to  the  defendant  than  to 
the  plaintiff,  the  oourt  held  that  the  latter 'was  not 
bound  thereby  and  might  contradict  him  by  others 
even  though  in  so  doing  he  collaterally  showed  him 
unworthy  of  credit  MoFarland  v.  Ford,  8K  HI.  App. 
178. 

In  a  suit  by  a  bank  the  oourt  allowed  the  de- 
fendant to  show  by  evldenoe  aJUundt  that  the  books 
were  not  correct  either  through  fraud  or  mistake, 
even  when  he  placed  the  books  in  evidence  him- 
self.   Merchants  Bank  v.  Rawls,  7  Ga.  191. 

So  where  the  witness  was  called  to  prove  an 
agency  on  his  part  for  the  defendant,  wherein  he 
failed,  the  oourt  allowed  such  agency  to  t)e  proved 
by  another  witness,  even  though  In  so  doing  the 
first  witness  was  Impliedly  discredited,  as  he  was 
disappointed  in  such  first  witness.  Brown  t. 
Wood,  19  Mo.  475. 

And  where  a  witness  swore  the  value  of  articles 
Id  dispute  *to  exceed"  $100,  the  court  allowed  an- 
other witness  to  be  called  who  swore  their  value 
**not  to  exceed**  $100,  holding  that  although  a  par- 
ty oould  not  impeach  or  didoredit  his  own  witness 
yet  if  he  operated  against  him  he  oould  prove  mat- 
ters to  be  otherwise  by  other  witnesses.  Skelllnger 
v.Howell,8K.J.  L.88». 

In  BroUey  v.  Lapham,  13  Gray,  294,  where  the 
plaintiff  denied  that  there  was  a  seal  to  a  deed  ex- 
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ecuted  by  him,  the  oourt  held  that  a  party  was  not 
^topped  to  affirm  a  fact  material  to  the  Issue,  by 
reason  that  it  is  denied  by  a  witness  called  by  him- 
self, as  otherwise  he  would  be  bound  by  the  state- 
ments of  an  adverse  and  corrupt  witness  whom  he 
was  bound  to  place  upon  the  stand. 

Where  in  an  action  against  a  railroad  for  recov- 
ery  of  property,  plaintlfTs  witness  having  testified 
that  he  was  not  the  owner  of  the  goods,  the  oourt 
admitted  plaintiff  to  testify  that  he  was  the  owner 
of  the  goods,  as  a  party  may  always  disprove  the 
statement  of  his  own  witness  as  to  facts  testi- 
fied to  by  him  though  he  may  not  discredit  such 
witness  by  showing  his  general  reputation  for 
truth  and  veracity  to  be  bad.  Whitney  v.  Eastern 
B.Co.9Allen,a6i. 

JCzeeptiont  to  fAe  ttd& 

a.  CompuZsory  toitnesSi 

The  rule  has  no  application  when  the  party  by 
legal  intendment  cannot  avoid  making  a  party  bis 
witness  as  in  the  case  of  an  attesting  or  subscrib- 
ing witness  to  a  deed  or  will.  Whitman  v.  Morey, 
88  N.  H.  448;  BUdreth  v.  Aldrloh,  16  B.  L  168;  Coz 
V.  Eayres,  66  V t.  24, 46  Am.  Bep.  688;  Thornton  ^ 
Thornton,  80  Yt.  128;  Buckwall  v.  Weaver,  2  Ohio, 
18;  Whitaker  v.  Salisbury,  16  Pick.  634;  Bank  of 
Northern  Liberties  v.  Davis,  8  Watts  ft  S.  286. 

Bven  though  the  character  of  suoh  a  witness  be 
Impeached  thereby.  Thornton  v.  Thornton,  supra; 
Williams  V.  Walker,  and  Aldrloh  v.  Nimmons,  % 
Rich.  Bq.  29L 

Yet  such  a  witness  Is  not  thereby  directly  im- 
peached or  discredited,  his  character  not  beioir 
testified  to,  and  if  suoh  witness  should  be  affected 
it  is  by  the  unavoidable  consequences  of  the  pai^ 
ty*s  legal  rigrhts.    Duokwall  v.  Weaver,  supro. 

Such  witness  can  hardly  be  called  that  party^ 
witness,  as  his  calling  was  not  voluntary,  and  his 
testimony  may  be  shown  to  be  a  contradiction* 
Cowden  v.  Reynolds,  12  Serg.  ft  R.  281. 

He  is  not  the  witness  of  a  party  seeking  to  up- 
hold a  will  but  the  witness  of  the  hiw,  and  a  party 
calling  him  Is  not  bound  by  his  testimony  as  he  is 
obliged  to  call  him,  and  nuiy  therefore  contradict 
and  discredit  him,  as  may  any  person  who  uses 
him  as  a  witness.  Crowetl  v.  Kirk,  14  N.  a  8G6: 
following  Lowe  v.  JoUffe,  1  W.  Bl.  80S. 

And  the  same  rule  applies  not  only  when  the 
witness  Is  intentionally  mistaken  but  also  where 
the  evidence  oollaterally  shows  him  unworthy  of 
belief.  United  States  v.  HaU,  10  L.  R.  A.  884.  44 
Fed.  Rep.  864,  where  the  prisoner  was  indicted  for 
perjury. 

The  evldenoe  of  suoh  a  witness  given  at  a  former 
trial  may  be  put  in  evidence  to  contradict  his 
statement,  as  also  may  his  previous  declarations. 
Harden  v.  Hays,  9  Pa.  161. 

Where  the  attesting  witness  to  an  Instrument 
denies  his  signature  his  handwrtting  may  be 
proved;  which  is  not  strictly  impeaching  his  oredi« 
billty.  BuckwaU  v.  Weaver,  mnpra;  Olinde  v. 
Salzan,  10  La.  Ann.  168. 

And  where  a  party,  bound  to  prove  his  title,  caDs 
the  attesting  wiuaess  who  testifies  agamst  him,  he 
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fleirices.  The  defendant  denies  that  agree- 
ment. After  a  verdict  for  the  plainti£Fs  upon 
tbat  issue,  and  the  refusal  to  grant  a  new 
trial,  the  defendant  appealed. 

The  plaintiffs  called  the  defendant's  wife 
as  a  witness  in  their  behalf.  Her  testimony 
tended  to  refute  the  claim  of  the  plaintiffs 
as  to  the  alleged  agreement.  After  a  pre- 
liminary examination  of  the  witness,  as  to 
former  contradictory  statements  made  by  her, 
the  plaintiffs  were  allowed  to  show  that  she 


had  made  a  statement  of  the  fact  to  one  of 
the  plaintiffs  materially  difTereut  fiotn  her 
testimony.  The  case  iustifiM  the  conclusion 
of  the  court  that  the  plaintiffs  were  surprised 
by  the  adverse  testimony.  It  is  one  of  the 
controverted  questions  in  the  law  of  evidence 
whether  a  party  calling  a  witness,  and  who 
is  surprised  by  his  adverse  testimony,  may 
be  permitted  to  show  that  he  had  made  pre- 
vious statements  contrary  to  his  testimony. 
A  learned  writer  has  said  that  the  weight  of 


may  prove  the  iDstniment  aliunde,  Williams  v. 
Walker  and  Aldrlch  v.  Nimmons,  «upra. 

So  in  Deoaett  v.  Dow,  17  Me.  19.  where  the  sub- 
soribiQff  witness  to  a  will  ezpreaBed  an  opinion 
against  tbe  testator  beinfrof  sou  ad  mind,  evidence 
of  bis  previously  expreeaed  contradictory  opin- 
ions  and  statements  was  allowed.tbe  party  calling 
him  beinff  compelled  to  do  so. 

To  tbe  same  effect,  Sborey  v.  Huasey,  8S  Me.  679. 

Agiiin  in  Harden  v.  Hays,  cuf>ra,  where  tbe  sub- 
flcribiner  witness  to  a  wUl  upon  being  called  to 
prove  the  same  testified  that  he  beUe?ed  tbat  the 
testator  was  noneompMmentis  at  tbe  time  of  mak- 
ing the  will,  the  court  allowed  bis  evidence  to  be 
4»ntradioted  by  tbe  production  and  reading  of  his 
evidence  upon  a  former  trial,  and  by  his  declara- 
tions made  at  other  times. 

The  same  principles  were  upheld  In  Cowden  v. 
Beynoldfl,  mtproy  where  it  was  sought  to  establish 
the  validity  of  a  document  purporting  to  k)e  a  will, 
and  the  attesting  witness  swore  tbat  the  testator 
was  intoxicated  and  incapable  at  the  time  of  mak- 
ing the  will.  The  court  allowed  the  probate  pro- 
ceedings before  the  register  to  be  put  in  evidence 
in  order  to  show  that  on  that  occasion  he  swore 
the  oppoelta 

So  where  in  a  suit  to  enforce  a  trust  the  com- 
idainants  were  obliged  to  call  the  assignor  as  a 
wltnesd  to  obtain  facts  which  he  should  voluntarily 
have  stated,  the  court  held  that  the  complainants 
were  not  bound  by  his  testimony  and  could  con- 
tradict him  to  ascertain  the  truth,  his  evidence 
going  for  what  it  was  IntnnslcaDy  worth.  Funke 
V.  Gone,  66  Mich.  68L 

Where  the  debtor  and  his  wife  were  the  only  wit- 
nesses in  a  creditor's  suit  to  revoke  or  set  aside  a 
voluntary  deed  as  fraudulent,  the  court  held  that 
their  evidence  being  uncontradicted  must  t>e 
taken  as  true.    Bowman  v.  Ash,  143  HI.  640. 

So  where  tbe  testamentary  capacity  of  tbe  tes- 
tator was  attacked,  the  attesting  witnesses  to  the 
will  being  necessary  witnesses  whom  the  pUintiff 
was  bound  to  call,  the  court  held  that  the  previous 
contradictory  statements  of  such  witnesses  might 
be  proved  when  their  hostility  or  tbe  surprise  at 
their  testimony  bad  been  established^there  being  no 
collusion.  Whitman  v.  Morey,  68  N.  H.  448;  Hurl- 
burt  V.  BeUows,  SO  N.  H.  lOB. 

And  in  Diffenderfer  v.  Scott  and.)  Oct.  18, 18S^ 
the  court  held  that  a  party  had  tbe  right  to  impeach 
his  own  witness  who  had  testified  against  him, 
where  such  witness  was  indispensable,  under  sec- 
tion 607,  Bev.  Stat.  1881;  but  tbe  necessary  founda- 
tion by  calling  attention  to  time  and  place  of  the 
prioi  statement  must  first  be  laid. 

Where  the  plaintiff  was  desirous  of  proving  that 
tbe  defendant  and  a  subsOribing  witness  to  an  in- 
strument were  concerned  together  in  a  transaction, 
and  from  necessity  called  such  attesting  witness 
who  in  cross-examination  denied  the  fact,  the  court 
held  tbat  the  plaintiff  was  not  bound  by  the  state- 
ments made  by  his  witness  on  such  cross-examina- 
tion, but  might  by  another  witness  disprove  the 
fact  stated  on  such  cross-examination.  Brown  v. 
BeUows,  4  Pick.  179. 

But  in  Brown  v.  Bulkley,  14  N.  J.  Eq.  294.  it  was 
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stated  that  the  rule  was  by  no  means  well  settled, 
that  because  a  party  cannot  avoid  making  an  in- 
dividual his  witness  as  in  case  of  a  subscribing  wit- 
ness, be  was  therefore  at  liberty  to  impeach  his 
veracity. 

Where  the  attesting  witnesses  swore  that  the 
testator  was  insane,  the  court  allowed  evidence  to 
contradict  them  and  to  establish  the  will.  Lowe  t. 
Joliffe,  1  W.  BL  866. 

b.  JETostils  or  wiwOXino  witneaa. 

The  hostility  of  a  witness  to  tbe  party  calling  him 
may  always  be  shown,  and  he  may  be  contradicted 
in  case  suchhostihty  is  shown  upon  cross-examina- 
tion.   John  Morris  Go.  v.  Burgess,  44  IlL  App.  27. 

If  a  witness  should  appear  to  be  in  the  interest  of 
the  opposite  party,  or  unwilling  to  give  evidence, 
the  court  will  allow  tbe  examination  in  chief  to 
assume  the  form  of  a  cross-examination.  Bank  of 
North  LiberUee  v.  Davis.  6  Watts  &  S.  285. 

Such  cross-examination  may  be  necessary  by  tbe 
wiiness'  hostility,  and  is  a  question  for  tbe  court. 
Qerrisb  v.  Gerrish,  63  N.  H.  128;  Bundy  v.  Hyde*  60 
N.  H.  116. 

Yet  the  mere  fact  that  a  witness  has  failed  to 
testify  as  expected  is  not  alone  sufficient;  he  must 
be  shown  to  have  given  damaging  testimony  be- 
fore he  can  be  impeached.  People  v.  Mitchell,  94 
Gal.  660;  People  v.  Jacobs.  40  GaL  884,  to  the  same 
effect. 

He  must  have  given  evidence  against  tbe  party 
impeaching  him.   ibid. 

He  must  be  deceived  by  the  fraud  or  artifice  of 
such  witness,  and  tbe  proper  foundation  laid.  Dun- 
Up  V.  Kichardson,  68  Miss.  447. 

Where  a  witness  whose  U«timony  is  hostile  to  the 
party  calling  him  has  no  recollections  of  state- 
ments made  by  blm  upon  tbe  question  at  issue, 
such  statements  may  be  proved  alluruU.  Jones  v. 
People,  2  Goio.  SSL 

But  although  a  witness  may  be  hostile  his  evidence 
cannot  be  wholly  disregarded  because  it  is  unfavor- 
able. Gkurbutt  v.  Prairie  dn  Ghien  Bank,  22  Wis. 
884. 

A  person  cannot  be  examined  as  an  unfriendly 
witness  unless  he  is  shown  to  be  such  or  evidence 
has  been  given  by  such  person  to  warrant  the  fact. 
People  V.  Lyons,  SI  Mich.  215. 

Where  suit  was  brought  to  establish  a  will  de- 
stroyed by  the  testator,  and  the  plaintiff  sought  to 
contradict  one  of  his  own  witnesses  by  asking  him 
to  repeat  a  conversation  he  had  with  the  plaintiff 
after  the  testator^s  decease  and  before  tbe  proceed- 
ings to  prove  the  will,  upon  tbe  ground  tbat  the 
witness  was  biased,  and  that  he  was  compelled  to 
produce  him,  the  court  held  that  the  question 
whether  the  witness  was  biased  to  tbe  extent  that 
he  should  be  examined  as  if  called  by  tbe  other 
side  W8S  for  the  court  to  determine;  but  that  he 
could  not  be  impeached  as  there  was  no  exception 
to  the  rule  that  a  party  cannot  impeach  his  own 
witness,  although  he  may  show  him  to  be  mistaken 
or  that  the  facts  are  different  f^om  the  version  he 
gives  of  them.    Sisson  v.  Gonger,  1  Thomp.  &  G.  664. 

Upon  an  indictment  for  assault  and  battery  with 
intent  to  kill,  one  of  the  witnesses  of  tbe  common- 
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authority  seems  to  be  Id  favor  of  admitting 
such  proof.  1  Greenl.  Ev.  %  444.  We  are 
in  doubt  whether  the  weight  of  authority  is 
not  the  other  way ;  but  we  feel  confident  that 


well -reooeni zed  reaaoiiBNnd  principles  of  the 
law  of  evidence  support  the  proposition  that, 
at  least  in  the  discretion  of  the  trial  court, 
such  evidence  is  admissible.     It  is  perfectly 


wealth  oontradioted  the  evidenoe  given  bjr  him  be- 
fore tbe  grand  jury*  and  proved  hostile,  and  the 
court  neld  that  the  oommoQwealtfa  belotr  fairly 
bound  to  oall  Him,  might  prove  hto  previous  state- 
ments, not  as  evidenoe  of  facts,  but  In  order  to  show 
that  his  statements  then  made  were  not  binding 
upon  the  prosecution.  Com.  v.  Mazrow,  8  Brewst. 
402. 

Where  a  teller  of  a  bank  who,  as  a  witness  on  a 
former  occasion  on!  the  same  matter,  had  proved 
what  was  deemed  material  to  the  then  issue,  was 
called  by  tbe  plaintiff  upon  the  reasonable  supposi- 
tion that  he  would  still  testify  to  the  same  point, 
the  court,  upon  tbe  failure  of  the  witness  to  sub- 
etactiate  his  former  testimony,  allowed  him  to  be 
ftxamlned  respecting  it  as  an  unwllUng  witness. 
Bank  of  Nortbem  Liberties  v.  Davis,  9  Watts  A  S> 
286. 

And  where  plaintiff^  witness  upon  cross-exam- 
ination by  the  defense  testified  unfavorably  to  the 
former,  evidence  was  submitted  showiog  surprise* 
and  that,  without  collusion  or  bad  faith,  and  that 
the  witness  was  adverse,  the  court  allowed  evidenoe 
to  prove  his  previous  oath  before  plaintilTB  coun- 
sel. Hurlburtv.  BeUows,60N.H.l(». 
c.  SurpriM  or  miatake. 

A  witness  may  be  mistaken,  misinformed,  or  may 
have  misled  the  party  calling  him.  In  which  cases 
other  evidence  may  be  called  to  show  the  exact 
facts,  filackwell  v.  Wright,  27  Neb.  969;  Brown  v. 
Bellows,  4  Pick.  179;  PoUock  v.  PoUock,  Tl  N.  T.  IW; 
Wilson  V.  Hereford,  6  J.  J.  Harsh.  667;  Keutsen  v. 
Parks,  2  Sandf.  60;  Whltaker  v.  Salisbury.  16  Pick. 
684. 

A  party  calling  a  witness  is  not  precluded  frOm 
provlDg  any  particular  fact  by  any  other  compe- 
tent evidence  in  direct  contradiction  to  what  such 
witness  may  have  testified;  and  this  not  only  where 
It  appears  that  the  witness  was  innocently  mis- 
taken, but  even  where  the  evidenoe  may  collat- 
erally have  the  effect  of  showing  that  he  was 
generally  unworthy  of  belief.  Norwood  v.  Ken- 
fleld,aOOal.8B8. 

Where  a  witness  has  given  evidence  against  the 
side  for  the  support  of  which  he  has  been  called, 
and  the  court  can  perceive  good  grounds  for  ap- 
prehending that  the  witness  has  testified  under  a 
mistake  of  the  facts,  or  iotentlonally  false,  and 
there  is  no  bad  faith  on  the  part  of  the  party  pro- 
ducing the  witness,  he  Is  allowed  to  give  evidenoe 
explaining,  or  even  contradicting,  his  own  witness. 
People  V.  Skeeban,  49  Barb.  217. 

To  tbe  same  effect,  Brown  v.  Bellows,  supiti. 

8o  where  a  witness,  by  surprise,  gives  evidence 
against  the  party  who  calls  him,  that  party  will  not 
be  precluded  from  proving  his  case  by  other  wit- 
nesses. Uank  of  Northern  Liberties  v.  Davis,  6  Watts 
ft  S.  286;  Bradford  v.  Bush,  10  Ala.  886. 

And  tbe  party  may  by  such  witness  himself  prove 
to  the  jury  that  he  has  been  mistaken  as  to  some  of 
bis  testimony  and  conclusions.  Keutgen  v.  Parks, 
tupra. 

Where  the  defendants  called  the  payee  of  a  note 
who  testified  that  the  plaintiff  was  a  bona  fide 
holder  without  notice,  the  court  held  that  although 
they  could  not  insist  that  his  testimony  was  not  to 
be  believed  yet  they  had  a  right,  if  surprised  there- 
by, to  show  by  other  witnesses  that  the  facts  were 
otherwise.    Hunt  v.  Fish,  4  Barb.  824. 

So  in  the  case  of  a  witness's  depositions  read  la 
evidence,  the  party  reading  them  may  show  sur- 
prise, and  the  facts  to  be  contrary,  although  he 
cannot  impeach  his  witness.  Tarsney  v.  Turner,  2 
Flipp.  7S6. 
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Where  a  witness  unexpectedly  gives  evMeooe 
against  the  party  calling  him,  although  his  evi- 
dence cannot  be  in  part  relied  on,  and  the  rest  of  it 
disproved,  it  may  be  entirely  repudiated,  and  wit- 
nesaes  may  be  called  on  the  same  side  to  oontradid 
him.  Bank  of  Northern  liberties  v.  Davis,  mtpn; 
Alexander  v.  Gibson,  2  Oampb.  666. 

In  the  absence,  however,  of  evidence  tending  to 
show  that  the  defendant  was  entrapped  by  his  own 
witness,  or  that  his  production  has  caused  an  Impo- 
siUon  or  surprise,  the  court  will  not  allow  him  to 
be  Impeached.  State  v.  Martin,  »  Mo.  App.  ffU* 
f  oUowlng  Dunn  v.  Dunnaker,  87  Mo.  607. 

So  there  must  be  a  surprise  In  his  havtog  testified 
differently  from  the  expectations  which  he  had 
raised  by  his  previous  statements.  Marsh  v.  South 
CaroUoa  H.  Co.  60  Qa.  274. 

But  a  party  surprised  by  his  own  witness  cannot 
prove  tbe  bad  character  of  such  witness  and  show 
blm  unworthy  of  belief  for  the  purpose  of  reliev- 
ing himself  from  such  evidence.  BuUard  v.  Pear- 
sail,  68  K.  Y.  280. 

So  where  the  party  producing  a  witness  does  so 
with  knowledge  of  the  fact  that  bis  testimony  will 
not  be  In  accordance  with  thoee  things  which  lie  is 
profeasedly  Introduced  to  prove,  some  evideuoe  at 
least  of  surprise  ought  to  be  required  to  overuome 
the  presumption  of  bis  knowledge.  Moore  v.  Chi- 
cago, St.  L.  &N.  O.  R.  Co. 60  Mi88.24S. 

It  is  error,  however,  in  such  cases  to  instruct  the 
Jury  that  such  evidence  can  only  be  considered 
with  a  view  to  affecting  the  credibility  of  such  wit- 
ness. Williams  V.  State,  26  Tex.  App.  76,  where  the 
state's  witness  testified  In  favor  of  the  defense. 

In  Dunn  v.  Dunnaxer,  supra^  where  the  action 
was  for  malpractice  as  a  surgeon,  the  court  held 
that  the  general  doctrine  did  not  apply  in  cases 
where  the  party  bad  been  entrapped  into  calling  a 
Witney  or  where  there  was  surprise  or  imposition. 
Here,  however,  the  court  disallowed  such  testi- 
mony as  tbe  evidence  sought  to  be  Impeached  was 
contained  in  a  deposition  taken  by  plaintiff,  which 
bad  remained  for  months  on  file  and  which  he  was 
under  no  obligation  to  use.  Upon  that  ground  the 
court  distinguished  the  case  from  Brown  v.  Wood, 
10  Mo.  476,  wherein  it  was  held  that  Uie  party  was 
not  in  such  cases  precluded  ftom  proving  the  facts 
by  other  witnesses  even  though  in  so  doing  the  first 
witness  was  shown  guilty  of  perjury. 

Where  action  was  brought  to  recover  damages 
for  injuries  sustained  by  reason  of  a  forcible  eject- 
ment from  a  moving  train,  the  plaintiff  introduced 
a  witness  to  rebut  the  defendant's  evidence,  who 
gave  testimony  unfavorable  to  the  plaintiff,  and 
the  latter  thereupon,  in  order  to  Impeach  the  credi- 
bility of  such  witness,  offered  a  letter  previously 
written  by  such  witness  wherein  he  directly  contra- 
dicted the  testimony  given  by  blm.  The  court  af- 
firmed the  general  doctrtne,  but  stated  that  when 
a  party  was  surprised  by  the  evidence  of  a  witness 
whom  he  was  entrapped  into  oaUing  he  might 
prove  contradictory  statements  made  by  sucJi  un- 
friendly witness.  Moore  v.  Chloago,  St.  L.  &  N.  O. 
B.Co.  supra. 

In  the  above  case,  however,  the  evidence  having 
been  admitted  for  the  purpose  of  impeaching  the 
witness,  the  court  affirmed  the  order  for  a  new 
trial. 

So  where  in  an  action  of  trespass  on  the  case,  the 
plaintiff  offered  a  deed  In  evidence  containing  tbe 
receipt  for  tbe  purchase  money,  be  was  allowed  to 
show  by  other  evidence  that  tbe  consideration  had 
not  been  paid,  as  although  he  could  not  discredit 
Us  own  witness  yet  be  could  show  him  to  hav« 


i8oa 


Sblotsr  t.  Brtaht. 


425 


well  settled,  and  upon  satisfactoiy  reasons, 
that  If  the  defendant  had  called  the  witness 
to  the  stand,  and  she  had  testified  as  she  did 
as  to  the  fact  in  issue,  the  plaintiffs,  after 


proper  preliminary  proof,  would  have  been 
allowed  to  show  by  other  witnesses  that  she 
had  made  statements  contrary  to  her  testi- 
mony.    This  rule,  now  everywhere  recog- 


beeo  mistaken  hy  either  oral  or  written  testimonj. 
Wolfe  ▼•  Hauyer,  1  GUI,  84. 

Where,  In  an  action  tarooglit  upon  promiSKnT 
notes,  a  witness  of  the  defendant  stated  that  there 
was  a  consideration  therefor,  the  court  allowed  the 
defendant  to  testify  on  his  own  behalf  to  show  that 
the  witness  was  mistaken  and  that  the  notes  were 
merelj  accommodation  paper.  Hlldreth  v.  Shep- 
ard,  as  Barb.  ML 

Where  the  testimony  of  witnesBes  Is  taken  on 
commission  the  party  whose  witness  he  Is  is  not 
bound  by  his  testimony  but  may  (being  misleatl)  in- 
troduce evidence  to  contradict  although  not  to  im- 
peach, as  to  material  facts.  In  order  to  show  the  ex- 
act state  of  the  facts.  SeweU  v.  Gardner,  48  Md. 
138c  FrankJJbi  Bank  of  Baltimore  v.  Pennsylvania, 
aftM.8team.Nav.Co.UGlll&J.88,  foUowed. 

When  a  party  has  been  taken  by  surprise,  ques- 
tiona  may  be  asked  witness  for  the  purpose  of 
probinff  his  recollection,  recaUlog  to  his  mfnd  pre- 
vious statements  made  by  him,  and  drawing  out 
an  expianatloQ  of  his  apparent  inoonsistency,  as  it 
may  result  in  satisfying  the  witness  that  he  has 
fallen  Into  error  and  that  his  original  statements 
were  correct,  and  is  calculated  to  elicit  the  truth. 
Such  a  course  is  proper  as  showing  the  reason  for 
calling  the  witness,  and  although  it  may  involve 
him  in  contradictions  calculated  to  impair  his  cred- 
ibility, yet  the  inquiry  wiU  not  on  that  account  be 
lefused.   Bnllard  ▼.  Peanuill,  supra. 

8o  where  the  defense  called  a  witness  who  gave 
material  evidence  but  surprised  his  side  upon  one 
material  matter,  the  court  aUowed  bis  memory  to 
be  refreshed  or  aided  by  being  asked  whether  be  did 
not  make  dlfCerent  statements  at  another  time  and 
place  and  to  a  certain  person.  Humble  v.  Shoe- 
ker,  70Iowa,2S8L 


d.  OpponmU  OS  tfttnssB. 

Where  the  adverse  party  is  called  and  examined 
byhis  opponent,  his  evidence  cannot  be  impeached. 
United  States  Lb  Ins.  Co.  v.  Vocke,  129  IlL  667: 
Graves  v.  Davenport,  60  Fed.  Bep.  881;  Helms  v. 
Green,  105  N.  C.  261;  Pazton  v.  Boyue,  1  Tex.  817; 
dafllo  V.  Dobson,  111  Mo.  196;  Chandler  v.  Flee- 
man,  SO  Mo.  238;  Dunn  v.  Dunuttker,  87  Mo.  607; 
Gabbett  v.  Sparks,  00  Ga.  68aS;  Plokard  v.  Collins,  28 
Barb.  444;  Warren  v.  Gabriel,  51  Ala.  236. 

By  the  voluntary  calling  of  the  opposite  party  as 
a  witness  the  party  calling  him  vouches  for  his 
credibility,  so  that  be  cannot  discredit  bis  evidence 
when  testifying  subsequently  on  his  own  behalf. 
Branch  v.  Levy,  14  Jones  &  S.  428. 

His  opponent  wtU  be  bound  by  his  evidence  eveo 
though  it  is  contrary  to  his  expectations,  except 
he  can  contradict  it  in  some  manner.  Dravo  v. 
9^bel,a5FM.Bep.li8. 

H«=  1^  placed  upon  the  same  footing  as  other  wit- 
nesses, and  his  testimony  cannot  be  impeached  any 
further  than  that  of  any  other  witness  on  the  part 
of  the  party  oaUing  him.    Gabbett  v.  Sparks.  «u- 

fTO. 

Where  one  party  calls  the  other  as  a  witness  the 
fact  that  he  may  be  subsequently  recalled  by  one 
ride  or  the  other  does  not  ailect  the  rule  that  his 
credibility  cannot  be  impeached  by  the  party  first 
calling  him.   Olive  v.  OUve,  06  N.  a  486. 

A  proper  estimate  wiU  be  placed  upon  such  evi- 
dence in  case  it  proves  contradictory,  prevaricat- 
ing, or  false.    Chandler  v.  Fleeman,  80  Mo.  280. 

But  the  party  calling  such  a  witness  may  show 
liim  to  have  been  mistaken.   Pazton  v.  Boyce,  1 
Tex.  817. 
ttL.R.A. 


And  he  is  not  precluded  from  proving  a  fact  to 
be  otherwise  than  as  testtfled  to  by  such  witness. 
Plckard  V.  ColUns,  28  Barb.  444;  Helms  v.  Green,  105 
N.a25L 

And  statements  made  by  one  party  called  as  the 
witness  of  the  other  which  merely  amount  to  mere 
conclusions  will  not  bmd  the  party  calling  him, 
Lauer  v.  Kuder  (111.)  June  10, 1808. 

iy>r  he  is  only  bound  by  his  evidence  so  far  as 
his  adversary's  testimony  is  responsive  to  the  in- 
terrogatories put.   Hester  v.  Wallace,  6  Bush,  188L 

When  parties  are  called  upon  for  discovery  in 
equity  they  may  always  be  discredited*  therefore 
the  court  allowed  a  party  calling  his  opponent  as  a 
witness  to  contradict  him.  Snell  v.  Gregory,  87 
Mich.  600. 

By  takinff  the  deposition  of  the  opposite  party  as 
a  witness  and  reading  it  in  evidence  the  party  call- 
ing such  witness  admits  his  veracity  and  truth  as 
his  own  witness,  and  cannot  impeach  but  may  con- 
tradict the  facts  as  stated  by  such  witness  by  other 
evidence.    Warren  v.  Gabriel.  61  Ala.  286. 

A  party  called  by  bis  adversary  is  to  be  consid- 
ered as  a  hostile  witness,  and  thus  stands  in  a  posi- 
tion dllTerfng  from  that  of  other  witnesses,  the 
party  calling  him  not  being  bound  by  his  state- 
ments which  may  be  contradicted  to  such  an  ez« 
tent  as  almost  to  amount  to  an  impeachment  and 
an  incidental  discredit  Dravo  v.  Ifabel,  25  Fed. 
Bep.  lie,  188  U.  &  4S7.  88  L.  ed.  421. 

Although  a  party  who  calls  his  opponent  makes 
him  his  witness  so  that  he  cannot  impeach  him  m 
any  way  with  that  end  m  view,  yet  the  courts  have 
held  that  it  was  competent  for  a  defendant,  in  an 
action  upon  a  note,  who  had  caUedthe  plalntUf,  to 
prove  notice  of  a  defect  therein,  to  prove  by  fur- 
ther examination  or  other  means  droumstances 
sufBdent  to  amount  to  a  sufficient  legal  notice  on 
his  part.    Holbrook  v.  Mix,  1 B.  D.  Smith.  154. 

A  party  who  introduces  the  deposition  of  his  op- 
ponent in  evidence  does  not  thereby  vouch  for.  or 
render  himself  bound  by  them  in  toto,  but  be  may 
prove  his  case  by  other  evidence  although  in  so  do- 
ing he  may  incidentally  impeach  the  credibility  of 
his  opponent  as  a  witness.  Wallach  v.  Wylie,  28 
Kan.  188. 

So  where  a  party  who  called  his  adversary  rely- 
ing upou  his  evidence  upon  an  earlier  trial,  was 
entrapped  by  him,  he  may  impeach  his  credibUity 
giving  a  brief  of  the  evidence  relied  upon  in  evi- 
denoefor  the  purpose  after  having  drawn  his  at- 
tention to  the  facts  and  cironmstanoes  in  a  proper 
manner.  Cox  v.  Prater,  07  Ga.  688;  Taylor  v.  Mor- 
gan, 81  Ga.  40. 

Where  the  plaintiff  sought  to  recover,  upon  a 
contract,  rent  for  a  term  of  years,  evidence  in 
writing  not  being  adduced  as  required  by  the  Be* 
vision  of  1800,  section  4006,  plalntUI  tried  to  prove 
the  same  by  the  defendants*  sworn  admissions  un- 
der section  4U10,  Bevision  of  1860,  but  their  evidence 
was  contradictory  and  neutral  in  effect,  and  the 
plaintiff  then  sought  to  prove  by  other  witnesses 
that  the  defendants  or  some  of  them  had  not  told 
the  truth  thereby  impeaching  tbeh:  credit,  the 
court  disallowed  the  evidence.  Hunt  v.  Coe,  15 
Iowa.  197. 

So  where  in  an  action  upon  a  promissory  note 
the  plaintiff  called  as  a  witness  for  the  defendant 
traUfled  that  the  note  was  supported  by  a  valuable 
oonpideration,  the  court  allowed  the  defendant  to 
teetiry  to  the  contrary,  and  that  he  was  not  in- 
debted In  the  manner  testified  to  by  the  plaintiff  at 
the  time.   Smith  v.  Bhanert,  48  Wis.  181. 
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nlzed,  rests  upon  the  obvious  propriety  and 
necessity  of  Informing  the  jury  of  circum- 
stances so  directly  bearing  upon  the  credi- 
bility of  the  witness  and  the  value  of  his  tes- 


timony as  do  contradictory  statements  by  him 
of  the  controverted  facts  concerning  which 
he  testifies,  and  which  the  jury  must  deter- 
mine.    But  this  controlling  reason  for  a1- 


Affaln  In  McLean  v.  Clark.  81  Fed.  Bep.  Gd, where 
the  opposite  side  was  called,  the  court  held  the 
party  calling  was  not  precluded  by  his  freneraJ 
fitatements  as  to  the  motives  or  Intention  in  a  par- 
ticular  transaction  but  might  draw  inferences  from 
his  testimony  which  the  facts  justify,  and  in  so  far 
as  Tarsoey  v.  Turner,  2  Fllpp.  785,  was  inoonsistent 
with  this  holdinjir,  dissented  from  it. 

Where  a  witness  called  by  the  plaintiff  was  croes- 
examined  by  the  defendant  as  to  a  oonversation 
regrardinfiT  material  facts  the  court  allowed  the 
plaintiff  to  Interrogate  the  defendant  called  as  bis 
witness  upon  the  same  conversation.  Homans'  v. 
Coming,  SO  N.  H.  418;  Graves  v.  Graves,  45  N.  H. 
aS3;  Hale  v.  Taylor,  45  N.  H.  406. 

So  in  divorce  proceedings  where  the  plaintiff 
called  the  defendant  as  a  witness  to  prove  deser- 
tion, the  court  held  that  although  the  plaintiff 
could  not  impeach  his  character  for  truth  yet  spe- 
oltlc  f  nets  could  be  disputed  although  sworn  to  by 
him  as  such  witness  was  both  a  hostile  and  a  deep- 
ly interested  witness,  and  the  court  had  a  right  to 
confront  his  statement  of  his  mental  conclusion 
with  the  facts  and  oiroumstanoes  of  his  conduct, 
does  V.  CroflSt  106  N.  Y.  028. 

Afza'm  where  in  an  action  for  the  purchase  money 
for  certalQ  hops,  the  defendant  was  called  aa  a 
witness  lor  the  plaintiff  in  order  to  prove  payment 
by  check,  and  afterwards  in  his  own  behalf  con- 
tradicted such  evidence,  the  court  held  that  upon 
eroes-examinatioD  ho  could  be  asked  as  to  the 
price  of  hops  after  that  date,  such  evidence  being 
competent  as  showing  interest.  Hunter  v.  Wel- 
eell,  84  N.  Y.  649,  38  Am.  Bep.  644. 

And  where  a  witness  called  by  the  plaintiff  testl- 
fled  to  nothing  of  benefit  to  either  party,  and  was 
then  dismissed  by  the  plaintiff,  and  subsequently 
testified  tu  a  conversation  with  plaintiff  offering  a 
considcratioQ  for  bis  testimony,  the  court  held 
that  such  statements  might  be  contradicted  by  the 
plaintiff  as  he  was  not  his  witness  but  the  defend- 
ants. Artz  V.  Chicago,  K.  L  &  P.  B.  Co.  44  Iowa, 
284. 

e.  Contradictory  or  ineomiatent  ttatements. 

Where  the  witnesses  statements  are  prejudicial  to 
the  party  calling  him,  he  may  be  contradicted  by 
other  evidence  as  to  such  material  facts,  or  by 
•bowing  prior  inconsistent  statements.  Walkup 
V.  Com.  14  Ky.  L.  Bep.  887;  Champ  v.  Com.  8 
Met.  (Ky.)  17,  74  Am.  Dea  888:  White  v.  State,  87 
Ala.  24;  Holiingsworth  v.  State.  79  Ga.  006;  Griffith 
V.  State,  W  Ala.  583;  Fairly  v.  Fairly,  88  Miss.  280; 
Bbelton  v.  Hampton,  28  N.  C.  216;  Steams  v.  Mer- 
chants Bank  of  Cleveland,  68  Pa.  400:  Price  v. 
Lederer.  88  Mo.  App.  429;  Bradford  v.  Bush,  10  Ala. 
888:  De  Lisle  v.  Priestman,  1  Browne,  178;  Perry  v. 
Massey.  1  Bntl.  L.  82;  Farr  v.  Thompson,  Chevee,  L. 
87:  Skipper  v.  State,  69  Ga.  66. 

Such  facts  are  evidence  In  the  cause,  and  the 
other  witness  is  not  called  directly  to  discredit  the 
first,  but  the  impeachment  of  his  credit  is  inci- 
dental only,  and  consequential.  Bockwood  v. 
Poundstone,  88  111.  100. 

Where  the  evidence  only  tends  to  show  that  he 
has  contradicted  himself  and  thereby  lessens  the 
force  of  what  he  has  sworn  in  court.  It  may  be  re- 
ceived. Baftk  of  Northern  Liberties  v.  Davis,  8 
Watts  &  8. 286;  Oowden  v.  Beynolds,  12  Serg.  k  B. 
283. 

Where  a  witness  is  called  upon  the  faith  of  bis 
priorstatements  made  to  the  plaintiff  or  to  his  at- 
torney, and  proves  the  defondanrs  case  when  on 
21L.R.A. 


the  stand,  prlnciplea  of  justice  require  that  the 
plaintiff  should  be  able  to  show  why  he  called  him. 
Smith  V.  Briscoe.  66  Md.  661. 

Such  a  witness  may  be  aaked  whether  such  is  not 
the  fact,  in  order  that  he  may  refresh  his  memory, 
or  to  show  that  the  party  calling  him  has  been  sur- 
prised, otherwise  a  party  nmy  be  entrapped  by  an 
artful  and  hostile  witness.  Griffith  v.  State,  90 
Ala.  688;  White  v.  State,  87  Ala.  24. 

And  corroborative  evidence  may  be  admitted  to 
explain  the  position  of  the  party  whose  witness  he 
is.    Bennett  v.  State,  24  Tex.  App.  73. 

But  a  witness  must  either  deceive  or  entrap  the 
party  calling  him  before  his  evidence  can  be  im- 
peached by  proving  prior  inoonsistent  statements. 
Dixon  V.  State,  86  Gki.  764. 

And  inquiries  calculated  to  elicit  the  facts,  or  to 
show  to  the  witness  that  he  is  mistaken  and  to  in- 
duce him  to  correct  his  evidence,  should  not  be  ex- 
cluded simply  because  they  may  result  unfavor- 
ably to  his  oredibUity.  Bullard  v.  PearsaJl,  63  N. 
Y.  230. 

The  jury  must  be  charged  that  the  testimony 
was  admitted  for  the  sole  purpose  of  impeach- 
ment, and  could  be  considered  for  that  purpose 
only.    Thompson  v.  State.  29  Tex.  App.  206. 

When  the  witness  makes  an  explanation  of  the 
different  statements,  the  jury  would  not  be  au- 
thorized capriciously  to  reject  the  explanation. 
Louisville  A;  N.  B.  Co.  v.  Hurt  (Ahi.)  May  2,  1808. 

The  contradiction  must  not  be  such  aa  to  gener- 
ally impeach  his  credibility,  nor  yet  in  a  matter 
merely  collateral  to  the  same.  Shelton  v.  Hamp- 
ton, 28  N.  C.  216. 

To  the  same  effect,  Steams  v.  Merohanta  Bank  of 
Cleveland,  68  Pa.  480. 

Contradictory  statements  tend  to  Impeachment, 
but  do  not  as  matter  of  law  impeach.  Louisville  Sb 
N.  B.  Co.  V.  Hurt,  tupra. 

When  it  is  shown  that  statements  made  by  a 
witness  on  his  examination  are  different  from  those 
made  on  a  previous  examination,  this  is  evidence 
tendlDg  to  impeachment.  Ibid.;  Harris  v.  State 
(Ala.)  June  7, 1892;  Fairly  v.  Fairly,  88  Miss.  280. 

The  power  a  party  has  of  disproving  the  facts 
sworn  to  by  his  own  witness,  and  of  proving  them 
to  be  directly  otherwise,  is  not  limited  or  qualified 
from  regard  to  the  effect  which  may  be  thereby 
produced  unfavorable  to  the  credit  of  the  witness. 
Bockwood  V.  Poundstone,  88  IlL  190. 

Such  proof  may  indirectly  throw  the  utmost  dis- 
credit on  the  witness,  and  convince  the  jury  that 
he  has  designedly  deceived  them,  still  the  party 
may  prove  such  oontrary  facts.  There  is  no  rule 
of  law  by  which  the  truth  on  such  an  occasion  is 
to  be  shut  out  and  justice  prevented.    Ibid. 

Although  such  evidence  may  discredit  the  wit- 
ness yet  he  will  not  be  allowed  to  produce  evidence 
of  good  character.  Farr  v.  Thompson,  Cheves, 
L.87. 

A  witness  cannot  be  Impeached  by  proof  of  his 
having  made  contradictory  statements  out  of 
court.    Griffin  V.  Chicago.  67  Dl.  817. 

In  Smith  r.  Brisooe,  66  Md.  661,  the  court  re- 
stricted the  prior  contradictory  statements  made 
by  a  witness  to  declarations  made  by  the  witneas 
to  the  party  calling  him  or  to  his  attorney,  in  ref- 
erence to  the  case  pending,  and  disallowed  state- 
ments made  to  others. 

But  the  admiasibiUty  of  even  such  statements 
should  be  left  to  the  discretion  of  the  judge,  who 
must  be  satisfied  that  there  is  surprise;  that  the 
evidence  is  other  than  what  be  bad  a  right  to  ax- 
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lowini^  sach  discrediting  evidence  exists, 
und  with  precisely  the  same  force,  whether 
the  witness  has  been  called  to  the  stand  by 
the  opposite  party  or  by  the  party  who  offers 


the  impeaching  proof;  and  if  the  witness 
may  be  thus  discredited  by  the  party  who 
did  not  call  him,  but  may  not  be  discredited 
by  the  party  who  called  him,   the  reason 


veat,  and  that  the  statements  must  be  as  to  mate- 
rial facts.    IMd. 

Where  the  plaintiff  took  the  testimony,  under  a 
«ommie8ioD  of  two  witnesses,  one  the  defendaois* 
acreot,  and  they  srave  different  yerBlons  of  a  oon- 
venation  between  tbeoi,  the  oourt  refused  to  al- 
low the  plaintiff  to  offer  testimony  to  contradict 
the  BtatemoDts  made  by  such  a^rent.  Franklin 
Dank  of  Baltimore  v.  Pennsylvania,  D.  &  M.  Steam 
Nav.  Co.  UGiU&J.28. 

In  such  oases  the  party  dleappomted  may  refresh 
the  witnesses  memory  by  askinfr  him  as  to  prior 
statements  made  by  him  contradictory  to  his  evi- 
dence, but  such  statements  cannot  be  directly 
proved  by  others.    Hildreth  v.  Aldrioh,  15  B.  L 168. 

The  principle  was  followed  in  Thompson  v. 
Blanchard,  4  N.  Y.  aOS,  the  court  holdmg  that  it 
applied  not  only  whei}  it  appeared  that  the  witness 
was  innocently  mistaken,  but  even  when  the  evi- 
dence may  collaterally  have  the  effect  of  showing 
that  be  was  generally  unworthy  of  belief. 

To  the  same  effect,  MoArthur  v.  Huribert,  21 
Weod.  190. 

In  Hill  V.  West  End  Street  B.  Go.  (Maes.)  March  7, 
1808,  the  court  held  that  the  doctrine  that  a  party 
might  contradict,  though  not  impeach*  liis  own 
witness,  should  be  applied  when  the  party  himself 
is  mistaken,  the  circumstances  being  consistent 
with  honesty  and  good  faith. 

But  he  cannot  he  allowed  to  prove  by  other  wit- 
nesses Inconsistent  statements  previously  made  by 
the  witness  in  question,  not  admissible  as  independ- 
ent evidence,  which  would  have  no  effect  except 
that  of  impairing  the  character  of  the  witness. 
Adams  V.  Wheeler,  97  Mass.  87. 

Where  the  prosecution  sought  to  impeach  some 
of  its  own  witnesses  by  proving  that  they  had  made 
etatements  contradictory  of  their  testimony,  it  was 
held  that  the  prosecution  might  impeach  the  wit- 
ness if  his  testimony  was  injurious  to  the  state*s 
cause.    Thompson  v.  State,  29  Tez.  App.  208. 

So  where  upon  a  proeeoution  for  larceny,  a  wit- 
ness for  the  prosecution  completely  exculpated  the 
prisoner,  the  oourt  held  that  the  witness  could  not 
be  impeached,  but  might  prove  contradictory  facts 
sworn  to  by  such  witness  prior  to  the  triaL  Brown's 
Case,  3  aty  HaU  Bee  N.  T.  IfiL 

Again,  m  a  trial  for  murder  the  state  sought  to 
mterrogate  its  witness  respecting  his  testimony  at 
the  coroner's  inquest  and  to  repeater  read  portions 
thereof  to  him  and  then  inquire  whether  he  had  so 
testilled.  The  oourt  held  that  if  taken  by  surprise 
by  the  unexpected  and  unfavorable  testimony  of 
the  witness  he  might  be  interrogated  as  to  his  prior 
declarations  and  statements  inconsistent  with  bis 
present  testimony,  so  as  to  refresh  his  memory  and 
lead  tiim  to  correct  or  explain  himself,  and  that  his 
previous  evidence  might  be  read  to  him,  and  that 
he  might  then  be  questioned  concerning  them. 
Hurley  v.  State,  4  L.  B.  A.  161,  46  Ohio  St.  820. 

In  case  a  witness  after  having  been  questioned  in 
a  proper  manner  respecting  his  previous  contra- 
dictory statements  denies  them  or  answers  in  a 
manner  that  leaves  the  matter  in  doubt,  he  cannot 
lie  contradicted  by  another  witness  called  to  prove 
snoh  statements.    Ibid. 

In  State  v.  Lucas,  67  Iowa,  601,  where  the  defend- 
ant was  prosecuted  for  robbery,  the  state  intro- 
duced proof  of  certain  testimony  given  by  the  de- 
fendant upon  a  former  trial,  and  the  court  held 
that  the  prosecution  was  not  bound  thereby,  as 
such  evidence  might  be  so  unreasonable  and  con- 
tradictory as  to  furnish  evidence  of  its  own  un- 
truthfnlnessu 
dl  L.R.  A. 


Where  in  an  action  for  the  specific  recovery  of 
personal  property  taken  from  the  plaintiff  under 
an  attachment  there  was  evidence  showing  a  fraud- 
ulent ownership  or  claim,  and  as  tending  to  show 
that  a  bill  of  sale  was  fraudulent  the  defendant  In- 
troduced two  others  whereby  the  property  was 
vested  in  the  plaintiff,  the  court  held  that  the  fact  of 
the  defendant's  introducing  such  bills  of  sale  did  not 
estop  him  from  proving  the  facts  by  other  compe- 
tent evidence  m  direct  contradiction  to  his  own 
witnesses.    Dowdell  y.  Wilcox,  68  Iowa,  190. 

To  the  same  effect,  Pielscher  v.  DIgnon,  63  Iowa, 
288. 

So  in  the  case  of  a  warrant  of  forcible  detainer, 
between  a  landlord  and  tenant,  although  the  writ 
of  possession  was  the  evidence  of  the  defendant  in 
the  warrant,  the  court  held  he  was  not  concluded 
by  it,  and  that  the  evidence  of  his  witness  might  be 
disproved  but  not  so  as  to  impeach  his  credit,  and 
that  the  facts  proved  by  other  testimony  may  be 
shown  to  be  otherwise  by  further  evidence  intro- 
duced by  him.    Gray  v.  Gray,  3  Litt.  {Ky.)  466. 

In  State  v.  Norrls,  2  N.  C.  429, 1  Am.  Dec.  664,  a 
murder  trial,  the  oourt  allowed  the  prosecution  to 
discredit  one  of  its  own  witnesses  who  varied  in 
the  evidence  given  at  the  trial,  holding  that  if  the 
rule  were  not  so  the  prisoner  might  pamper  with 
worthless  persons  to  swear  for  him  and  so  secure 
them  from  impeachment,  by  procuring  them  tore- 
late  one  story  in  public  and  another  on  the  trial, 
the  facts  sworn  to  being  materiaL 

Where  the  government  in  a  prosecution  for  rob- 
bery called  a  witness  who  was  subsequently  called . 
by  the  defense  to  prove  another  point,  the  court 
allowed  him  to  be  exammed  by  the  prosecution  for 
the  purpose  of  showing  that  he  had  made  a  contra- 
dictory statement  upon  the  matters  testlfllod  to  by 
him  upon  behalf  of  the  prisoner  at  a  different  time 
and  place,  it  appearing  that  he  was  a  witness  more 
favorable  to  the  defense  and  fortliat  reason  might 
be  discredited  as  a  hostile  witness.  Jones  v.  Peo- 
ple, 2  Colo.  851. 

So  where  the  plaintiff  produced  a  witness  to 
prove  that  its  train  was,  at  the  time  of  the  accident, 
not  ruimiog  more  than  a  certain  number  of  miles 
an  hour,  such  witness  testifying  that  it  was  going 
at  a  greater  speed,  and  the  plaintiff  thereupon 
sought  to  give  in  evidence  a  letter  written  by  such 
witness  stating  that  the  train  was  only  moving  at  a 
certain  speed  being  less  than  what  he:swore  to,  the 
oourt  held  that  the  question  was  one  for  the  court 
hearing  the  case  to  use  its  discretion  in  to  a  large 
degree,  and  that  although  in  that  case  such  evi- 
dence ought  not  upon  the  whole  to  have  tieen  ad- 
mitted, yet  no  error  at  all  material  to  the  issue  had 
been  committed.  St.  Louis  &  S.  F.  EL  Co.  v.  Weaver, 
86  Kan.  412,  67  Am.  Bep.  176. 

And  where  a  witness  stated  that  certain  infor- 
mation and  Ptatements  were  given  and  made  to 
him  by  a  person,  the  court  allowed  evidence  to  im- 
peach his  recollection  showing  that  he  made  a  dif- 
ferent statement  to  another  person  at  another 
time,  the  cause  being  before  the  jury  to  say  which 
witness  was  to  receive  credence.  Bice  v.  New  Eng- 
land M.  Ins.  Co.  4  Pick.  488. 

Where  an  explanation  came  from  a  defendant 
whose  evidence  when  called  by  the  plaintiff  showed 
bad  faith  when  testifying  on  bis  own  behalf,  and 
such  explanation  is  not  disputed  by  other  evidence, 
the  question  is  for  the  jury  to  determine  as  to  the 
degree  of  faith  such  explanation  is  entitled  to. 
Manhattan  Co.  v.  Phillips,  109  N.  Y.  888. 

But  in  an  action  against  a  dissolved  partnership 
firm  the  plaintiff  called  as  a  witness  one  of  the 
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must  be  that  by  calling  the  witness  to  the 
stand  the  part^  holds  him  forth  as  beini; 
worthy  of  credit,  and  hence  he  should  not  be 
allowed  afterwards  to  impeach  his  credibil- 


ity. And  this  is  the  proposition  which,  hi 
one  form  or  another,  is  generally  assigned  as 
the  reason  of  the  rule  disallowing  such  im- 
peachment wherever  that  rule  has  prevailed. 


partners  who  bad  not  appeared  to  the  suit,  yiho 
upon  being  afterwards  called  by  the  defendants 
made  statements  oontradiotlng  hJs  examination  for 
the  plaintiff,  the  oourt  disallowed  evidence  to  prove 
statements  made  hy  him  after  the  dissolution  which 
conflicted  with  his  evidence  for  the  defense. 
Nichols  V.  White,  86  N.  Y.  681. 

8o  where,  by  the  aflBdavit  for  continuance,  and 
the  admission  of  the  plaintifF  that  if  present  a  cer- 
tain witness  would  swear  to  facts  set  forth  therein 
the  oourt  held  he  thereby  made  the  witness  bis 
own.  Chlooffo  A;  A.  B.  Co.  V.  Lammert,  19  HL  App. 
1S5. 

And  under  such  droumstanoes  the  pcuiy  making 
such  assertions  cannot  advance  evidence  of  his  ad- 
missions outside  the  oourt  upon  the  trial  for  the 
purpose  of  impeaching  him.    Ibid, 

Again,  where  the  witness  had  previously  testified 
that  he  was  not  a  manufacturer  strictly  so  called 
of  certain  articles,  and  claimed  no  extraordinary 
knowledge  thereof,  the  court  held  that  his  evi- 
dence  at  the  trial  of  the  fact  that  he  had  exper- 
imented upon  such  articles  and  hod  found  them  to 
fail  was  not  grnund  for  exception  thereto.  Swett 
V.  Shumway,  102  Mass.  866. 

In  a  prof  ecu  tion  for  perjury,  for  falsely  swearing 
that  the  books  produced  at  a  trial  for  goods  sold 
and  delivered  were  the  original  books  of  entry  and 
were  correct,  just,  and  true,  it  became  necessary  to 
prove  as  a  material  fact  that  the  goods  In  question 
were  carried  by  the  plalntilf  in  the  previous  action 
to  his  own  house,  and  the  daughter  of  the  plaintiff 
was  called  to  prove  the  same  but  swore  contrary, 
stating  that  she  had  been  spoken  to  upon  the  sub- 
ject of  her  testimony,  the  court  held  that  evidence 
showing  previous  statements  of  such  witness  whioh 
proved  the  contrary  was  inadmissible  and  properly 
rejected.    Com.  v.  Starkweather,  10  Oush.  60l 

So  where  in  an  action  for  breach  of  promise  of 
marriage  the  defendant  called  a  witness  who  tes- 
tified to  oonversatioos  with  the  plaintiff  which 
tended  to  support  her  claim  of  a  marriage  con- 
tract, upon  the  defendant  seeking  to  impeach  such 
witness  the  court  held  that  the  question  was  one 
left  largely  within  the  discretion  of  the  court,  that 
such  court  might  in  the  case  of  an  unexpectedly 
mistaken  testimony  of  witness  allow  the  party  mis- 
led to  show  such  fact  and  what  the  other  evidence 
would  be;  that  in  the  present  case  it  was  not  shown 
that  the  witness  stood  In  any  relation  to  the  plain- 
tiff that  would  justify  an  expectation  of  a  special 
relationship  between  them  of  special  confidence 
and  therefore  contradictory  evidence  could  not  be 
allowed.   Johnson  v.  Leggett,  28  Kan.  600. 

And  where  the  plaintiff ^s  witness  testified  to  a 
certain  fact,  upon  a  matter  not  inquired  Into  by 
defendant,  the  court  held  that  his  e\ideoce  could 
not  be  contradicted.  First  Baptist  Church  Trus- 
tees of  Brooklyn  v.  Brooklyn  F.  Ins.  Co.  23  How. 
Pr.  448. 

Again  where  the  prisoner  was  indicted  for  bur- 
glary with  intent  to  commit  a  rape,  and  the  pros- 
ecution called  a  witness  to  prove  the  mtent  by  pre- 
vious conversations  had  by  him  with  the  prisoner, 
which  such  witness  failed  to  do  in  a  manner  suffi- 
cient to  Inculpate  the  prisoner,  even  after  leading 
questions  were  put,  and  after  being  asked  as  to 
certain  cooveisatioos  had  by  him,  the  court  dis- 
allowed the  evidence  of  the  parties  with  whom  such 
conversation  was  had  upon  the  ground  that  the 
witnesses  testimony  was  not  adverse  to  the  pros- 
ecution or  advantageous  to  the  prisoner.  People 
V.  Jacobs,  49  CaL  884. 
91  L.  R.  A. 


Where  in  a  proeeouttonfOr  selling  splrftuoas  and 
intoxicating  liquors  a  witness  for  the  oommoo- 
wealth  testified  in  his  examination  in  chief  that  he 
did  not  know  the  defendant^  business  or  where  hia 
shop  was,  with  great  reluctance,  a  disposition  to 
conceal  facts,  and  to  evade  questions,  the  oourt 
disallowed  a  question  by  the  attorney  showing  that 
he  testified  to  the  contrary  before  the  grand  jury^ 
as  it  bore  upon  no  question  pertinent  to  the  issue, 
and  did  not  neutralize  the  effect  of  the  evidence 
given  by  the  witness  against  the  party  calling  him, 
and  could  only  disparage  the  witness  and  show  him 
unworthy  of  credit  with  the  jury.  Com.  y.  VTelsh, 
4  Gray,  686. 

And  where  philntilTB  witness  swore  in  his  ex- 
amination in  chief  in  favor  of  the  plaintiff,  and  the 
defense  put  in  evidence  a  contradictory  statement 
made  by  him  to  counteract  which  the  plaintiff 
sought  to  put  in  evidence  another  statement  made 
by  the  witness,  the  court  disallowed  the  last  dec- 
laration as  it  was  made  after  the  one  put  in  evt-  • 
denoe  by  the  defense.  Conrad  v.  Griffey,  62  U.  B.  11 
How.  480, 18  L.  ed.  779. 

OoniUeUfHf  tutfmoniy. 

Where,  on  an  indictment  for  murder,  two  com- 
panions of  the  prisoner  testified  quite  differently 
from  two  who  were  with  the  deceased,  and  also 
from  the  constable  who  was  near,  at  the  time,  on 
the  spot  before  the  death  and  made  the  arrest;  and 
they  also  stated  nuiny  occurrences  quite  differently 
from  each  other  in  many  particulars,— the  court 
held  that  evidence  given  by  the  policeman  and  one 
of  the  companions  of  the  deceased  on  being  re- 
called upon  certain  facts  testified  to  by  the  pris- 
oner's companions  not  mentioned  by  the  others 
present  who  had  an  equal  opportunity  to  see  and 
hear  all,  was  admissible.  FBople  v.  Skeehan,  49 
Barb.  217. 

So  where  the  defendant  was  called  as  a  witness* 
and  subsequently  the  agent  of  the  railroad  com- 
pany was  called  by  the  same  party  and  testified  to 
a  different  state  of  facts  from  that  testified  to  by 
the  defendant,  the  court  allowed  the  latter  evi- 
dence as  the  rule  did  not  preclude  a  party  from 
proving  any  particular  fact  from  being  different 
from  that  te^fied  to  by  a  former  witness.  Clapp 
V.  Peck,  86  Iowa,  270. 

But  in  Rapp  v.Le  Blanc,  1 U.  8. 1  Dali. 63, 1 L. ed. 
88,  where  the  informer  called  a  witness,  who  waa 
contradicted  by  a  second  witness  of  his  own,  the 
court  held  that  he  could  not  call  the  first  witness 
to  disprove  what  the  second  had  said. 

IVfor  intarroifatlon  necessary. 

In  all  cases  wherein  it  is  sought  to  correct  or 
contradict  a  witness,  his  attention  must  in  the  first 
instance  be  called  to  the  statements,  and  to  the 
place  and  time  of  making,  and  to  the  persons  who 
were  present  at  the  time,  and  so  grlve  him  an  op- 
portunity to  explain.  State  v.  Hunsaker,  16  Or. 
497;  McDowell  v.  General  Mut.  Ins,  Co.  of  New- 
York,  10  La.  Ann.  16;  Fletcher  v.  Fletcher,  6  La. 
Ann.  406;  Paradise  v.  Sun  Mutual  Ins.  Co.  6  La. 
Ann.  606;  Hildretb  v.  Aldrlch,  15  R.  L  108;  First 
Baptist  Church  Trustees  of  Brooklyn  v.  Brooklyn 
F.  Ins.  Co.  23  How.  Pr.  448;  State  v.  Jones,  44  La. 
Ann.  960;  State  v.  Johnson,  85  La.  Ann.  871;  State  v. 
O'Kean.  Id.  901;  State  v.  Hampton,  38  La.  Ann.  ISSB. 

In  The  Charles  Morgan  v.  Kouns,  115  U.  S.  69, 29 
L.  ed.  816,  the  rule  is  laid  down,  that  the  oootra- 
dlctory  declarations  of  a  witness,  whether  oral  or 
in  writing,  made  at  another  time,  cannot  be  used 
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This  nile  and  the  reason  for  it  has  been  so 
generally  accepted  and  applied  with  refer- 
ence to  an  impeachment  oy  a  party  of  the 
general  reputation  of  a  wiineas  whom  he  has 


called  that  it  is  perhaps  not  now  to  be  ques- 
tioned ;  but,  as  respects  the  particular  dis- 
crediting proof  which  we  are  considering 
the  practice  has  been  less  uniform,  and  the 


for  the  purpose  of  impeaohment  until  the  witnesi 
has  been  examined  upon  the  snhjeot,  and  his  at- 
tention particularly  directed  to  the  olrcamstanoes 
in  such  a  waj  as  to  give  him  full  opportunity  for 
explanation  or  exoulpatlon  tf  he  desires  to  make  it. 
Ooonid  y.  aiiflej,  fiOT  U.  &  IS  How.  88, 14  L.  ed.  836, 
to  the  same  effect. 

All  the  law  requires  is,  that  the  memory  of  the 
witness  shall  be  so  refreshed  by  the  necessary  in- 
quiries as  to  enable  him  to  explain,  if  he  can,  and 
desires  to  do  so,  and  whether  this  has  been  done  Is 
for  the  court  to  determine  before  the  Impeachinff 
evidence  Is  admitted.  The  Charles  Morgan  v. 
KouQS,  supra, 

A  foundation  must  be  laid,  by  calling'  the  wit- 
oeflB*B  attention  to  such  prerlous  declarations,  in 
order  to  afford  him  an  opportunity  to  admit  or  re- 
ject them  as  his  or  to  explain  them  if  necessary. 
Oarder  ▼.  Primm,  82  Mo.  App.  lOS;  Story  v.  Saun- 
deis,  8  Humph.  668. 

Such  a  statement  cannot  be  proved  unless  the 
witness  denies  having  made  it,  upon  oath.  Bloh- 
mond  V.  Richmond,  10  Yerg.  843. 

But  after  such  denial  they  may  be  shown  by 
other  witnesses;  not  for  the  purpose  of  being  used 
as  substantive  evidence,  but  for  the  purpose  of  set- 
ting the  party  right  before  the  Jury,  and  showing 
that  he  has  been  surprised  or  entrapped.  National 
Syrup  Go.  v.  Carlson,  42  HI.  App.  178. 

In  Smith  V.  Briscoe,  66  Md.  661,  the  court  held 
that  if  the  witness  has  made  to  the  party  who  calls 
him,  or  to  the  attorney  of  such  party,  a  statement 
totally  variant  from  bis  sworn  testimony,  and  on 
Che  faith  of  such  statement  he  has  been  called,  he 
may  be  asked  if  he  made  such  a  statement,  and  if 
he  denies  it,  such  statement  may  be  proved,  not 
for  the  purpose  of  impeaching  his  general  char- 
acter but  for  the  purpose  of  protecting  the  party 

<wiUing'  him. 

So  where  in  attachment  proceedings  a  witness 
for  the  plaintiff  swore  to  a  certain  amount  having 
been  paid  for  the  goods  in  question  by  the  defend- 
ant, and  afterwards  plaintiff  sought  to  introduce 
other  testimony  to  contradict  the  statement  so 
made  of  prior  statements  and  assertions  of  such 
witness,  the  court  held,  that  before  such  a  step 
could  be  taken,  plaintiff  must  show  that  be  had 
been  deceived  by  the  artifloe  or  fraud  of  such  wit- 
ness: and  further  that  in  sach  a  case,  it  must  be 
called  to  the  witness's  attention  that  he  made  such 
a  statement,  giving  the  place  and  time  and  persons 
In  whose  presence  he  made  It  thus  affording  an  op- 
portunity to  explain.  Bunlap  v.  Richardson,  68 
Miss.  447. 

TO  the  same  effect.  Hurley  v.  State,  4  L.  R.  A. 
lai,  46  Ohio  St.  880. 

But  where  the  question  did  not  fix  any  time,  and 
did  not  appear  to  be  material  to  the  issue,  the  an- 
swer was  held  to  be  conclusive,  and  the  admission, 
against  objection,  of  evidence  to  contradict  it  er- 
roneous. Force  v.  Martin,  US3  Mass.  5;  Byerson  v. 
Abington,  lOe  Mass.  526;  Mayo  v.  Mayo,  U9  Mass. 
ttO;  Brooka  v.  Weeks,  121  Mass.  433. 

If  the  contradictory  declaration  of  a  party's  wit- 
ness is  in  writing,  qaestions  as  to  its  contents* 
without  the  production  of  the  instrument  itself,  are 
ordinarily  inadmissible,  and  a  cross-examination 
for  the  purpose  of  laying  the  foundation  for  its 
use  as  impeachment  would  not,  except  under  spe- 
cial circumstances,  be  allowed  until  the  paper  was 
produced  and  shown  to  the  witness  while  under 
examination.  The  Charles  Morgan  v.  Kouns,  116 
l7.S.60,29L.ed.816. 

In  State  v.  Clark,  88  La.  Ann.  106,  the  court  re- 
21  L.  R.  A. 


fused  to  allow  a  witness  for  the  defense  to  be  ex- 
amined for  the  purpose  of  showing  contradictory 
statements  made  by  a  prior  witness,  as  the  witness 
had  not  been  fully  placed  upon  his  guard,  no 
foundation  having  been  laid  for  such  contradic- 
tion, and  the  testimony  was  irrelevant  under  the 
facts,  and  nothing  showed  justiflcaUon  in  the 
counsel  assuming  him  to  be  an  unwilling  witness^ 
and  therefore  could  not  be  contradicted. 

Where  in  an  action  for  personal  injuries  a  wit- 
ness, upon  being  asked  on  behalf  of  the  plaintifl 
whether  he  knew  a  certain  person,  at  tlrst  ndmittetS 
but  afterwards  denied  knowledge,  and  was  subse- 
quently questioned  as  to  a  conversation  with  sucL 
party,  no  proper  foundation  being  laid  for  the 
same,  the  court  disallowed  evidence  to  contradict 
or  discredit  his  statements  in  reply.  Spohn  v.  Mis- 
souri Fac.  B.  Co.  (Mo.)  May  £4, 1808. 

Where  to  avoid  a  continuance  the  plaintiff  ad- 
mitted that  a  witness  if  present  would  testify  as 
stated  in  the  affidavit,  and  upon  such  admission 
being  used  in  evidence,  objected  thereto  and  read 
a  letter  from  such  witness  to  p)aintlff*s  attorney  as 
impeaching  him,  the  court  held  it  error,  as  a  foun- 
dation must  be  laid  for  such  impeachment  North 
Chicago  Street  R.  Co.  v.  Cottingbam.  44  HL  App.  46. 

Where  a  witness  called  by  the  defense  to  prove  a 
a  fact  in  an  action  for  trover,  failed  to  do  so, 
the  court  refused  as  evidence  a  letter  wHtren  by 
such  witness,  either  as  evidence  of  the  fact  or  to 
contradict  his  statement.  Bank  of  Kentucky  v. 
Shier,  4  Rich.  L.  283. 

Where  upon  a  commission  issued  by  consent  a 
witness  was  examined  by  the  defense,  the  court, 
upon  his  testimony  being  subsequeniiy  used  at  the 
trial,  refused  to  allow  the  defense  to  put  in  evi- 
dence a  prior  letter  written  by  him  in  order  to  Im- 
peach his  testimony,  as  he  ought  to  have  been  con- 
fronted with  such  letter  at  the  time.  Sewell  v. 
Gardner,  48  Md.  178. 

Where  in  an  indictment  for  murder,  the  prisoner 
having  proved  a  conversation,  by  a  witness,  rela- 
tive to  an  expected  difficulty  between  witness  and 
prisoner,  growing  out  of  the  report  of  confessions 
of  guilt,  asked  witness,  in  order  to  bring  out  hla 
reply,  to  state  all  that  defendant  had  said  in  the 
conversation,  the  court  disallowed  the  testimony 
procured  by  the  quesMon,  but  stated  that  if  the 
object  was  to  Impeach  the  witness  he  should  have 
been  asked  whether  he  had  not  made  certain  state- 
ments at  that  place  and  time,  and  if  he  denied 
them,  then  he  would  be  subjected  to  discredit  by 
proof  that  they  were  made.  Campbell  v.  State,  28 
AU.44. 

The  above  decision  was  followed  in  Hemingway 
v.Oarth,  51Ala.68L 

Where  in  an  action  for  slander,  the  witness 
stated  that  the  defendant  spoke  the  words  but  that 
she  could  not  remember  the  time  nor  fix  it,  the 
court  held  that  it  lay  in  the  discretion  of  the  Judge 
to  admit  evidence  as  to  a  statement  made  by  the 
same  witness  upon  another  trial  wherein  she  fixed 
a  date.    Elmer  v.  Fessenden,  164  Mass.  427. 

So  where  the  defendant  took  the  testimony  of  a 
witness  under  a  commission,  and  at  the  trial  of- 
fered the  witnesses  letter  to  the  defendant  to  Im- 
peach him,  the  court  disallowed  the  same  holding 
that  the  witness  should  have  been  confronted  with 
the  letter  while  testifying  under  the  commission. 
Smith  V.  Briscoe,  66  Md.  66L 

Effect  of  recaXUng. 

A  party  cannot  discredit  his  own  witness  by  ask- 
ing him  upon  re-examlnatlon  whether  he  is  not  in- 
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excluding  of  the  discrediting  proof  has  been 
more  strenuously  opposed  b^  the  best  author- 
ities. The  reason  upon  which  it  rests  is,  we 
think,  plainly  fallacious.    The  fault  in  the 


reason  lies  in  the  premise  that,  by  calling 
the  witness,  the  party  presents  him  as  being 
worthy  of  credit,  or,  in  any  sense,  Touches 
for  his   truthfulness.     In  some  sense  and 


terested  in  the  termination  of  the  action.   Fairly  ▼. 
Fairly,  38  MiBS.  280. 

But  in  State  t.  Jones,  64  Mo.  891,  where  tbeplafn- 
tilTs  witnetis  crofls-ezamlDed  by  the  defendant,  wag 
subsequently  recalled  by  the  latter  for  the  purpose 
of  impeaching  his  testimony,  the  court  aUowed 
him  to  be  recalled,  and  other  evidence  to  be  intro- 
duced for  that  purpoiie,  and  held  that  by  such  re- 
oalUnir  be  was  not  made  the  defendant's  witness. 

Efect  of  caMng  oppnnenVs  witness. 

If  a  defendant  put  in  evideDoe  the  depoeitiona  of 
a  witness  taken  by  the  plaintiff  but  refused  to  be 
used  by  blm.  he  makes  the  witness  bis  own  and  the 
plaintiff  may  impeach  him.  Blcbmond  v.  Bicb- 
mond,  lU  Yerg.  813. 

So  wbere  the  plaintiff  took  the  evidence  of  all  the 
defendants,  the  court  beld  be  made  them  bis  own 
witnesses  and  could  not  afterwards  say  that  they 
were  unworthy  of  belief.  Hunt  v.  Hoover,  8A 
Iowa,  77. 

And  where  a  witness  subpoenaed  and  subse- 
quently attacked  by  the  defense,  was  first  called 
and  examined  by  tbe  plaintiff,  the  court  held  he 
was  the  plaintiff's  witness  and  ordered  him  to  an- 
swer tbe  defendant's  attack.  Ck>m.  v.  Boyer,  2 
Wheel.  C  C.  151. 

In  White  V.  State,  87  Ala.  24,  the  court  held  that 
even  after  a  party's  witness  had  become  the  wit- 
ness of  the  other  side  his  credibility  could  not  be 
attacked  by  tbe  party  first  calllnir  him. 

Where  in  an  action  of  replevin  the  defendant 
called  one  of  tbe  plaintiff's  witnesses  and  instead  of 
ezamininfr  blm  upon  matters  testified  to  by  him  in 
chief,  proceeded  to  examine  him  as  to  tbe  value  of 
the  replevied  property,  a  material  fact  supporting 
tbe  defendant's  case,  and  not  connected  with  bis 
direct  examination,  the  court  held  that  tbe  de- 
fense thereby  made  him  their  own  witness,  as 
th  ir  calling  bim  was  their  own  voluntary  act, 
thr.re  being  no  compulsion,  and  that  there  was 
nothing  to  show  surprise  or  otfaer  inducement 
upon  the  defendants  to  call  blm  by  means  of  any 
of  bis  previous  statements,  and  that  there  was  no 
ground  lipon  which  they  could  impeach  his  testi- 
mony.   Craig  V.  Grar/,  6  Mich.  447. 

Where  interrogatories  ai\d  cross  interrogatories 
were  administered,  tbe  court  beld  that  by  reading 
tbe  cross  interrogatories.  If  the  other  side  have 
read  the  direct  answers,  the  party  reading  tbe 
crosses  does  not  adopt  the  witness  as  his  own.  and 
may  discredit  blm,  as  be  may  any  other  witness  on 
the  other  side.    McArdle  v.  Bullock,  45  Ga.  88. 

If  a  defendant  calls  for  one  of  tbe  plaintiff's 
books,  and  inspects  it,  he  makes  It  evidence  which 
may  be  used.    Boundtree  v.  Tlbbs,  4  Hayw.  108. 

In  the  above  case  a  witness  called  by  the  plaintiff 
was  subsequently  placed  upon  the  stand  by  tbe  de- 
fense, and  the  court  held  that  tbe  plaintiff  could 
not  afterwards  discredit  him  or  say  that  he  was 
unfit  to  testify  because  interested.  Ibid.:  Fulton 
Bank  v.  Stafford,  2  Wend.  488,  to  the  same  effect 

Btate  statutes, 

Arkansas, 

By  section  2901  of  the  Digest  of  Statutes  of  Ar- 
kansas, ed.  of  1884,  p.  829,  tbe  party  producing  a 
witness  is  not  allowed  to  impeach  his  credit  by  evi- 
dence of  bad  character,  unless  it  is  in  a  case  in 
which  it  was  indispensable  that  the  party  should 
produce  him;  but  he  may  contradict  him  with 
other  evidence,  and  by  showing  that  he  has  made 
starements  different  from  bis  present  testimony. 
21  L.  R.  A, 


So  in  Drennen  v.  Idndsey,  15  Ark.  880,  the  oourt 
held  that  under  tbe  statute  of  that  state  making  it 
competent  for  one  party  to  call  the  other  as  a  wit- 
ness, tbe  party  calling  such  witness  could  not  Im- 
peach his  credit  by  other  evidence,  but  might  dia* 
credit  him  by  proof  of  his  former  contradiotory 
testimony  upon  a  material  point,  such  former  tes- 
timony being  first  brought  to  his  attention. 

FloridOL 

By  section  1101  of  the  Florida  Bevised  Statutes, 
ed.  1802,  it  is  provided  that  a  party  producing  a  wit- 
ness shall  not  be  allowed  to  impeach  his  credit  by 
general  evldenoe  of  bad  character,  but  be  may.  Id 
case  the  witness  prove  adverse,  contradict  him  by 
other  evidence,  or  prove  that  be  has  made  at  other 
limes  a  statement  Inconsistent  with  his  present 
testimony;  but  before  such  last-mentioned  proof 
jan  be  given  the  circumstances  of  the  supposed 
tatement  sufllcient  to  designate  tbe  particular  oc- 
ansion  must  be  mentioned  to  tbe  witness,  and  he 
pust  be  asked  whether  or  not  he  made  such  state- 
ment. 

The  rule  thus  laid  down  was  applied  by  the  court 
in  Montgomery  v.  Knox,  23  Fla.  696,  an  action  for 
libel,  to  tbe  effect  that  the  previous  statements,, 
itc,  made  by  the  witness  must  be  brought  before 
him  during  his  examination. 

In  Williams  v.  Dickenson,  28  Fla.  00,  decided  un- 
ler  section  26,  p.  518,  HcClellan's  Digest  of  the 
statutes,  the  court  held  that  the  ground-work 
-nust  first  be  laid,  and  further  that  a  large  discre. 
^ion  was  in  such  cases  left  to  the  Judge  to  deter- 
nine  whether  as  a  witness  the  party  stands  indif- 
Tcrent  or  adverse  to  tbe  party  calling  him. 

Oeorgia, 

Under  section  8869  of  tbe  CJode  of  Georgia  a  party 
may  not  impeach  a  witness  voluntarily  called  by 
bim,  except  when  he  can  show  to  the  court  that  he 
has  been  entrapped  by  the  witness  by  a  previous 
contradictory  statement. 

Mere  contradictory  statements  are  not  sufficient 
under  the  code,  they  must  have  deceived,  and  led 
the  party  complaining  to  introduce  bim,  and  tbua 
unwittingly  to  have  been  damaged  by  statements 
different  from  what  he  expected.  McDaniel  v. 
State,  68  Ga.  268. 

But  in  a  special  case  of  entrapping  a  party  by  a 
witness  a  direct  impeachment  by  prior  contra- 
dictory statements  may  be  allowed  under  section 
8869  of  tbe  Code.   Skipper  v.  State,  69  Ga.  66. 

Idaho. 

Section  0080,  of  the  Bevised  Statutes  of  Idaho,  ed. 
of  1887,  provides  that  tbe  party  producing  a  wit- 
ness is  not  allowed  to  impeach  bis  credit  by  evi- 
dence of  bad  character,  but  he  may  contradict  bim 
by  other  evidence  and  may  also  show  that  he  has 
made,  at  other  times,  statements  inconsistent  with 
bis  present  testimony. 

Indiana, 

By  section  607  of  the  Bevised  Statutes  of  Indiana, 
ed.  of  18R8,  the  party  producing  a  witness  ehaU  not 
be  allowed  to  impeach  bis  credit  by  evidence  of 
bad  character,  unless  it  was  indispensable  that  tbe 
party  should  produce  him,  or  in  case  of  manifest 
surprise  when  the  party  shall  have  this  right:  but 
he  may,  in  all  cases,  contradict  him  bv  other  evi- 
dence and  by  showing  that  be  has  made  statements 
different  from  his  present  testimony. 

In  Hull  V.  State,  08  Ind.  128,  where  the  defendant 
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meastire  this  may  be  true ;  but  laying  aside  I  testimony  by  which  a  party  is  surprised  at 
the  subject  of  general  impeachment,  and  di-  the  trial,  the  above- stated  reason  is  of  no  con- 
recting  our  attention  only  to  the  question  of  trolling  force,  except  as  it  includes  and  im- 
allowmg  proof  of  statements  contrary  to  the  I  plies  such  a  de|2:ree  of  responsibility  for  the 


•ought  to  proye  a  certain  teot  by  a  wftnesB,  who 
denied  it  on  being  called,  the  court  held  that  he 
oould  not  impeach  such  witness  under  the  above 
section  of  the  code  by  proving  oontndlotory 
statements  made  by  the  witoesB. 

A  staters  witness,  who,  by  his  testimony,  preju- 
dices the  prosecution,  may,  under  Bev.  Stat.  1881, 
1 607,  be  contradicted  by  evidence  showinar  differ- 
ent statements  made  prior  to  the  hearlnflr.  Con- 
way V.  State,  118  Ind.  482. 

The  court  in  Crocker  v.  Agenbroad«  122  Ind.  686, 
stated  that  section  607  of  Bev.  Stat.  1881  expressly 
provided  that  a  party  introducing  a  witness  should 
be  allowed  to  impeach  him  by  showing  contradic- 
tory statements  made  by  him  out  of  court;  and 
might  contradict  hfm  by  other  evidence. 

In  MUler  v.  Cook,  124  Ind.  288,  the  court  held  that 
the  rule  permitting  a  party  to  contradict  his  own 
witness  was  statutory,  and  applied  only  when  the 
testimony  given  was  a  surprise  to  the  party  calling 
the  wltoess,  and  preludlciaL 

Kenhteky. 

By  section  600  of  the  Kentucky  Civil  Code  of 
Practice,  the  party  producing  a  witness  was  not 
allowed  to  impeach  his  credit  by  evidence  of  bad 
character,  unless  It  was  a  case  In  which  it  was  in- 
dispensable that  the  party  should  produce  him,  but 
&e  might  contradict  him  by  other  evidence,  and  by 
ithowing  that  he  had  made  statements  different 
from  his  present  testimony. 

It  has  been  held  under  this  Code  that  the  right  to 
contradict  does  not  depend  upon  proof  of  the  evi- 
dence of  the  witness  being  untrue,  but  the  party 
whose  witness  he  is  may  produce  others  to  contra- 
dict him  or  show  prior  and  different  statements 
made  by  him.    Champ  v.  Com.  2  Met.  (Ky.)  17. 

In  Blackburn  v.  Com.,  12  Bush,  181,  where  the 
prisoner  was  convicted  of  mule  stealing,  the  court 
foUowed  the  ruling  in  Champ  v.  Com.,  2  Met.  (Ky.) 
ZL  under  section  060  of  the  Civil  Code  by  proving 
contradictory  statements  made  by  the  common- 
wealth^ witness. 

Where,  however,  the  wltnen  did  not  state  any 
fact  prejudicial  to  the  party  calling  him,  but  only 
failed  to  prove  facts  supposed  to  be  beneflclal  to 
the  party,  the  court  held  the  case  did  Dot  come 
within  the  reason  or  policy  of  the  rule  laid  down 
by  the  code,  and  such  witness  cannot  be  contra- 
dicted in  such  case  by  evidence  of  his  previous 
statements.    Champ  v.  Com.  tupra. 

If  the  responses  contain  new  matter  the  party 
calling  the  adverse  party  shall  have  the  rlsrht  to 
testify  thereto.  Hester  v.  Wallace,  6  BodL,  182,  de- 
cided under  section  078,  Civil  Code,  which  gives  the 
right. 

MoMoehusetU. 

Under  chapter  109,  section  22,  of  the  Public  Stat- 
utes of  Massachusetts,  ed.  of  1880,  p.  987,  the  party 
producing  a  witness  shall  not  be  allowed  toim- 
pcoch  his  credit  by  evidence  of  bad  character,  but 
may  contradict  him  by  other  evidence,  and  may 
also  prove  that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testimony;  but 
before  such  last-mentioned  proof  can  be  given,  the 
circumstances  of  the  supposed  statement  sulBcient 
to  designate  the  particular  occasion  must  be  men- 
tioned to  the  witness,  and  he  must  be  asked 
whether  or  not  he  made  such  statements  and,  if 
so,  allowed  to  explain  them.   Laws  1809,  chap.  4S6. 

Where  the  action  was  to  recover  damages  for  in- 
juries sustained,  a  witness  for  the  plaintiff  having 
testified  upon  cross-examination  that  he  consid- 
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ered  the  place  where  the  injury  occurred  safe  and 
upon  re-examination  denied  that  he  had  stated 
otherwise  to  another  party,  the  court  refused  to 
allow  the  evidence  of  such  other  party  to  be  re- 
ceived for  the  reason  that  **the  circumstances  of 
the  supposed  statement,  sufficient  to  designate  the 
particular  occasion'*  had  not  been  brought  before 
the  witness  under  the  Statute  of  1889,  chapter  426, 
and  also  for  the  reason  that  such  evidence  was 
mere  matter  of  opinion  which  could  not  have  been 
contradicted  if  introduced  by  the  other  party.  Ry- 
erson  v.  Abington,  102  Mass.  620. 

Bo  the  terms  and  provisions  of  the  Statute  of 
1800,  chapter  4SSS,  have  been  held  to  apply  to  the 
case  of  a  defendant  called  by  the  plaintiff,  to  show 
that  he  made  statements  as  a  witness  inconsistent 
with  his  previous  declarations.  Brannon  v.  Hur- 
sell,  112  Mass.  03. 

Where  in  a  suit  to  establish  a  lost  wiU  the  appel- 
lant, in  order  to  control  the  testimony  of  her  own 
witness,  offered  a  petition  to  the  probate  court 
signed  by  him.  showing  that  the  witness  believed 
that  a  will  had  been  left  by  the  testator  other  tlmn 
the  one  presented  for  probate,  the  court  held  that 
if  the  statements  in  the  petition  contradicted  his 
testimony,  they  could  only  be  admissible  under  rbe 
Statute  of  1809.  chapter  425,  to  contradict  him, 
after  a  foundation  had  been  laid  by  calllog  his 
attention  to  the  circumstances  and  occasion.  New- 
ell V.  Homer,  120  Mass.  277. 

The  object  of  the  Massachusetts  Statute  of  1809, 
chapter  425,  was  simply  to  allow  the  party  to  Im- 
peach the  credibility  of  his  witness  by  showing 
that  he  has  made  statements  inconsistent  with  his 
testimony,  and  such  contradiction  has  no  lc;.'al 
tendency  to  establish  the  truth  of  thesubject-mnt- 
ter  of  the  statements.  Brooks  v.  Weeks,  121  Mass. 
433;  Uyerson  v.  Abington  and  Brannon  v.  Hursell* 
8Upr<u 

It  is  not  necessary  under  the  Massachusetts  Stat- 
ute of  1809,  chapter  425,  that  the  party  calling  a 
witness  should  be  surprised  at  his  statements  in 
order  to  give  the  party  calling  him  the  right  to 
contradict  him  under  the  statute,  as  a  person  may 
often  be  bound  to  produce  and  call  an  adverse  wit- 
ness,  and  may  fear  or  have  reason  to  suppose  that 
he  will  so  testify.    Brooks  v.  Weeks,  suvrcu 

A  witness  may  be  contradicted  by  other  evidence 
on  the  part  of  the  party  calling  hbn  who  may  prove 
that  such  first  witness  has  made  inconsistent  state- 
ments at  other  times,  provided  such  witness  has 
bad  the  supposed  statements  first  called  to  his  at- 
tention, and  has  been  asked  if  he  made  them  and  if 
so,  to  explain  them.  Gen.  Stat.  1809,  chap.  425; 
Brooks  v.  Weeks,  suvra. 

The  testimony  sought  to  be  contradicted  by  evi- 
dence introduced  pursuant  to  the  statute  must  bo 
material.  Com.  v.  Donahoe,  133  Mass.  407;  Force  y* 
Martin,  122  Mass.  6. 

So  where  the  defendant  was  indicted  for  keeping 
a  common  nuisance  and  a  witness  for  the  prosecu- 
tion stated  that  he  did  not  think  that  he  had 
bought  any  liquor  at  defendant*s  place,  the  court 
allowed  the  evidence  to  be  contradicted  by  prior 
statements  made  by  the  witness  first  called  to  his 
attentiou  in  the  manner  provided  by  the  statute, 
such  facts  being  material.  Com.  v.  Donahoe,  supra. 

New  HampBhire. 

Under  section  16  of  chapter  224  of  the  Publlo 
Statutes  of  New  Hampshire,  ed.  1891,  when  one 
party  offers  the  testimony  of  the  nominal  or  real 
adverse  party,  he  is  not  thereby  to  be  precluded 
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credit  of  the  witness^Biich  a  personal  Toucher 
of  his  truthfulness— that  it  would  he  bad 
faitb,  double  dealing,  trifling  with  the  court, 
or  something  akin  thereto,  for  the  party  to 


afterwards  throw  discredit  upon  his  testi- 
mony. The  premise  is  not  tenable.  A 
party  is  not  to  be  held  to  have  assumed  any 
such  responsibility  as  to  the  truthfulness  of 


from  croes-ezamlnlDff,  oontradlotlaff  or  impeadh- 
iDfr  him. 

Where  the  defendant  oaUed  the  plaintiff  as  a  wit- 
neae,  he  was  allowed  to  oroes-ezamlne  him  as  a  hoa- 
tile  witness  under  Geo.  Laws,  chap.  £68, 1 15.  Ger- 
rlsb  V.  Genish,  68  N.  H.  128. 

So  where  the  plaintiff  had  called  the  defendant 
as  his  chief  witness  and  with  a  view  to  impeach 
hfm  under  Oen.  Stat.,  cbap.  S09, 1 15,  and  the  Laws 
1871,  chap.  88, 1 1,  introduced  a  record  showing  him 
to  have  been  convicted  of  larceny  not  fully  authen- 
ticated, the  court  refused  to  set  aside  the  verdict 
provided  the  proper  evidence  of  authenticity 
was  furnished.  Hutohins  v.  Gerrish,  OK  N.  H.  80& 

Oregotu 

By  section  888  of  H1U*8  Annotated  Laws  of  Ore- 
gon, voU  2,  chap.  9,  p.  612,  It  Is  provided  tbat  the 
party  producing  a  witness  is  not  allowed  to  im- 
peach his  credit  by  evidence  of  bad  character,  but 
he  may  contradict  him  brother  evidence,  and  may 
also  show  that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testimony  as 
provided  in  section  84L 

Section  841  provides  tbat  a  witness  may  be  im- 
peached by  evidence  that  he  has  made  at  other 
times  statements  inconslsient  with^his  present  tes- 
timony; but  before  this  can  be  done,  the  state- 
ments must  be  related  to  him,  with  the  circum- 
stances of  time,  place,  and  persons  present;  and  he 
shall  be  asked  whether  he  has  made  such  state- 
ments, and  If  so  allowed  to  explain  them.  If 
the  statements  be  in  writing,  they  shall  be  shown 
to  the  witness  before  any  question  is  put  to  him 
concerninsr  them. 

Section  888  of  the  Clvi]  Code  will  not  allow  the 
party  to  inquire  about  matters  regarding  which 
the  witness  has  not  given  any  testimony,  or  testi- 
mony of  a  weak  and  unsatisfactory  character,  and 
then  prove  his  statements  made  at  another  time  In 
reference  to  such  matters,  the  object  of  the  section 
being  merely  to  prevent  a  party  being  prejudiced 
by  his  witness,  and  does  not  Include  the  right  to 
ask  him  about  his  having  made  some  statements  at 
another  time  favorable  to  the  plaintiff *8  case  wblch 
the  witness  has  given  no  testimony  upon.  Lang, 
ford  y.  Jones,  18  Or.  807. 

PennaylvantCL 

Whore  under  the  Pennsylvania  Act  of  Assembly 
of  April  15, 1860,  Pamph.  Laws,  80,  one  party,  was 
called  as  a  witness  by  the  opposite  side,  he  may  be 
cross-examined,  and  the  party  calling  is  not  pro> 
eluded  by  such  testimony  but  may  rebut  it  by 
counter  evidence,  even  if  contradictory  state- 
ments made  out  of  conrt  without  an  opportunity 
being  given  to  explain,  the  declarations  of  a  party 
to  the  cause  beinv  e violence  in  themselves.  Bru- 
baker  v.  Taylor,  76  Pa.  83. 

Teraa. 

Under  the  Texas  Code  of  Criminal  Procedure, 
UUe  8,  chapter  V.  secUon  2486,article  766,the  rule  that 
a  party  introducing  a  witness  shall  not  attack  his 
testimony  is  so  far  modified  as  that  any  party, 
when  facts  stated  by  the  witness  are  injurious  to 
his  cause,  may  attack  his  testimony  in  any  other 
vianner,  except  by  proving  the  bad  cbaractir  of 
the  witness. 

The  witness  must  have  stated  facts  injurious  to 
the  party.  Thomas  v.  State,  U  Tex.  App.  70;  Tyler 
T.  State,  18  Tex.  App.  906. 

And  it  has  been  held  that  under  this  provision  of 
«1  L.  R-  4. 


the  Code,  it  Is  admiwlble  for  the  state  in  a  murder 
trial  to  call  the  members  of  the  grand  Jury  to 
prove  the  statements  made  by  one  of  its  witnesses 
before  it.  the  matter  being  in  that  ease  material  to 
the  administration  of  Justice.  Clanton  v.  State,  IS 
Tex.  App.  180.  overrullDg  Buby  ▼•  State,  S  Tex. 
App.  858,  on  this  point. 

The  mere  making  of  a  statement  contrary  to  the 
expectations  of  the  party  oalllng  the  witness  la  not 
enough  under  the  code  to  entitle  the  party  to  im- 
peach the  oredit  of  the  witness.  Bennett  y.  State, 
24  Tex.  App.  7a 

A  bona  fide  surprise  at  the  testimony  given  by 
the  witness  must  be  shown  before  he  can  be 
questioned  as  to  prior  Inconsistent  statements 
made  by  him,  and  thus  test  his  recollection  and  re- 
move his  mistake  and  correct  his  answer.   BHO, 

BnglUih  doeUine. 

Under  the  Bnglish  Statute,  17  ft  18  Vict.  ohap.  128, 
1 22,  the  following  rules  as  to  a  party  discrediting 
and  contradicting  his  own  witness  who  proves  ad- 
verse, are  laid  down;  two  are  declaratory  of  the 
common  law,  and  the  third,  that  a  party  shall  not 
Impeach  his  own  witness  by  general  evidenoe  of 
bad  character;  a  party  may  contradict  him  by 
other  evidence  relevant  to  the  issue:  a  party  may 
prove  that  the  witness  has  made  other  statements 
on  other  occasions  at  variance  with  his  evidence  at 
the  trial,  provided  in  the  Judged  opinion  tha  wit- 
ness is  adverse,  and  provided  the  Jud.'re  also  gives 
leave  to  produce  evidence  of  such  statements. 
Greenoogh  v.  Bocles,  5  C.  B.  N.  S.  786,  28  L.  J.  a  P. 
160. 

A  witness,  when  testimony  turns  out  to  be  un- 
favorable to  the  party  calling  him  is  not  therefore 
adverse  within  the  meaning  of  the  English  Stat- 
ute, 17  &  18  Vict.,  cbap.  12M  22.    Ibid, 

To  make  him  adverse,  so  as  to  be  contradicted 
by  other  evidence,  showing  inconsistent  state- 
ments made  at  other  times,  he  must  in  the  opinion 
of  the  Judge  be  adverse  in  the  sense  of  hostility. 
IMd, 

So  where  one  of  the  witnesaee  to  a  will  was  called 
by  the  executor  to  prove  it,  but  failed  by  reason  of 
mental  incapacity,  and  the'  second  witness  upon 
being  called  denied  the  testator's  signature  or  ac- 
knowledgment in  the  witnesses  presence,  the  court 
held  that  although  such  second  witness  was  not 
considered  hostile  yet  as  he  was  required  to  be  pro- 
duced and  called  by  the  law,  that  question  nUght 
be  put  to  other  witnesses,  tending  to  throw  dis- 
credit upon  his  statements  and  general  credibility. 
Coles  v.  Coles,  85  L.  J.  a  P.  4a 

And  where  the  defendants  counsel,  after  calling 
and  examining  a  witnees,  stated  that  he  had  given 
another  and  materially  different  account  of  the 
transaction  to  such  attorney,  the  court  allowed 
him  to  be  asked  if  tbat  were  so  and  to  be  treated 
as  adverse,  but  only  with  a  view  to  discredit  him 
generally,  but  ruled  that  such  would  not  be  al- 
lowed if  such  statements  were  not  utterly  incon- 
sistent with  his  sworn  statements.  Eaulkner  v. 
Brine,  IFost&F.  254. 

Where  plaintiff^  witness  testified  quite  different 
from  the  proof  in  counsel's  brief,  and  from  the 
heads  of  evidence  as  taken  down  in  writing  by  the 
attorney,  and  alleged  to  have  been  read  over  by 
him  to  witness,  the  witness  being  considered  sufiB- 
ciently  adverse  was  examined  as  to  his  prior  state- 
ments and  was  allowed  to  be  questioned  as  to 
whether  he  did  not  make  the  statements  contained 
in  such  heads  of  evidence,  but  permission  was  re- 
fused to  examine  him  from  the  paper  aa  a  atai»- 
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A  witness,  and  ordiuarily,  at  least,  there  can 
be  no  imputation  of  bad  faith,  or  anything 
like  it,  when,  the  partjr  being  surprised  by 
his  own  witness  testifying;  directly  in  favor 
of  the  adverse  party,  he  offers  to  show  his 
preliminary  statements  to  the  contrary,  as 
impeaching  his  credibility.  One  has  not  all 
the  world  from  which  to  choose  the  witnesses 
by  whose  testimony  he  must  prove  his  case. 
He  has  not  the  freedom  of  choice  that  one 
lias  in  the  selection  of  an  aeent.  He  can  only 
call  those  who  are  supposed  to  know  the  facts 
in  issue.  He  is  entitled  to  have  their  testi- 
mony placed  before  the  jury,  not  as  the  state- 
ments of  his  agents  or  representatives  by 
which  ho  is  to  be  concluded,  but  as  the  tes- 
timony of  witnesses  whose  credibility  he 
cannot  be  expected  to  vouch  for,  but  which 
the  jury  are  to  determine.  It  is  everywhere 
admitted  that  a  party  whose  witness  testifies 
against  him  is  not  concluded  thereby.  He 
ma^r  prove  the  fact  to  be  contrary  to  such 
testimony,  although  that  does  discredit  a 
witness  whom  be  has  called.  We  deny  tliat, 
by  calling  a  witness  to  the  stand,  a  party 
becomes  responsible  for  his  credibility  in 
any  such  sense  that  he  is  absolutely  pre- 
cluded, when  surprised  by  adverse  testimony, 
from  showing  that  the  witness  had  mode 
fltatements  of  the  facts  contrary  to  his  testi- 
mony. It  is  at  least  within  the  discretion  of 
the  court  to  allow  this. 

It  has  been  suggested  that  this  affords  an 
opportunity  to  fraudulently  get  before  the 
Jury  the  unsworn  statement  of  a  witness 


which  the  jury  may  accept  as  evidence  of 
the  fact.  But  the  same  objection  may  be 
urged  in  opposition  to  allowing  a  party  to 
discredit  in  this  way  a  witness  called  by  the 
adverse  party ;  yet  this  is  always  allowed. 
The  direct,  certain,  and  obvious  effect  of 
such  evidence,  in  enabling  the  jury  to  rightly 
weigh  the  testimony,  should  prevail  over 
the  far  more  remote,  improbable,  and  col- 
lateral considerations  thiit  opportunity  may 
be  thus  afforded  to  a  dishonest  party  to  col- 
lude with  a  dishonest  witness  to  make  a  false 
statement  of  facts,  which  the  witness  would 
not  swear  to,  in  order  that,  after  the  witness 
shall  have  testified  to  the  truth,  the  false 
unsworn  statement  to  the  contrary  may  be 
shown.  There  are  so  many  contingencies  in 
the  way  of  such  barely  possible  results  that 
the  remote  possibility  is  not  of  much  weight, 
as  against  the  plain  practical  considerations 
opposed  to  it.  While,  perhaps,  the  weight 
01  authority  is  in  favor  of  excluding  such 
evidence,  we  feel  that,  in  holding  it  to  be 
within  the  discretion  of  the  court  to  receive 
it,  we  are  justified,  not  only  by  reason,  but  by 
a  sufficient  array  of  authority.  Jn  the  Eng- 
lish courts  both  views  have  been  sanctioned. 
A  strong  presentation  of  the  rule  allowing 
such  proof  was  made  by  Lord  Chief  Justice 
Denman  in  Wright  y.  Beckatt,  1  Mood.  &  R. 
414.  This  view  is  preferred  in  Starkie  on 
Evidence  (Sharswood'sed.),  245;  2  Phil.  Ey, 
♦985-995 ;  1  Greenl.  Ev.  444 ;  Cawden  v.  JRep^ 
nolds,  12  Serfir.  &  R.  281,  288 ;  Bank  oflforth- 
em  Liherti€$  y.   Davis,  6  Watts  &  8.  285 ; 


ment  In  writiDg.  Amstell  y.  Alexander,  16  L.  T. 
N.  8.880. 

If  a  witness  unexpectedly  fdves  adverse  evidence, 
the  partr  calling  him  may  ask  him  if  be  has  not  on 
a  pfloticular  occasion  made  a  contrary  statement; 
aod  the  qaeetion  and  answer  may  be  stated  by  the 
Judge  to  the  Jury  with  the  rest  of  the  evidence, 
tbe  jury  being  cautioned  not  to  infer,  merely  from 
the  queslion.that  tbe  f  «ct  suggested  thereby  Is  true. 
Melhuiah  v.  Collier,  15  Q.  B.  878, 19  L.  J.  Q.  B.  403. 

The  party  calUng  a  witness  may  afterwards  exam- 
ine other  witnesses  as  to  the  truth  of  statements 
made  by  such  witness  tending  to  throw  discredit 
upon  them  for  the  purpose  of  setting  up  their 
erediL    Ibid. 

Where  a  witness  gives  evidence  adverse  to  tbe 
party  calling  him,  he  may  be  asked  whether  he  had 
not  given  a  dilferent  account  of  the  same  matter 
before  the  trial.    Ibi/L 

But  upon  denial  cannot  be  contradicted  by  an- 
other witness.    Ibid. 

In  an  action  upon  an  accident  policy,  a  surgeon 
who  had  given  a  certificate  of  serious  injury  to  the 
plaintiff,  who  upon  being  called  swore  that  it  was 
given  through  collusion,  was  allowed  to  be  treated 
«8  adverse.  Martin  v.  Travellers  Jus.  Co.  1  Fost.  ft 
F.60S. 

And  in  order  to  Impeach  a  witness  who  has  con- 
tradicted hhnself  it  Is  not  necessary  for  the  party 
calling  him  to  show  that  the  previous  statements 
«nd  the  evidence  are  absolutely  and  entirely  at 
variance  with  each  other.  JacicBon  v.Thomason, 
lBest&B.746w 

There  is  no  rule  whereby  a  witness  on  his  ex- 
amination in  chief  before  tbe  examiner  may  not  be 
treated  as  hostile.  Ohlsen  v.  Terrero,  L.  R.  10  Cb. 
U7. 

But  where  the  defendant's  attorney  stated  in  an 
-ftfildayit  that  a  witness  for  the  plaintilf  had  stated 
to  him  facts  In  writing  and  signed  by  him  making 
^1  L.  R.  ▲. 


I  such  writing  an  exhibit,  the  statements  contradict- 
ing bis  evidence  upon  tbe  trial,  the  court  disallowed 
!  the  writing  as  evidence  as  tbe  witness  bad  no  op- 
portunity of  explaining  it.  Hemming  v.  Maddick, 
L.  R.  7  Cb.  88S,  41  L.  J.  Ch.  623. 

Wbere  before  the  Statute,  17  k  18  Vict,  chap.  138, 
a  witness  unexpectedly  gave  evidence  against  the 
party  calling  him,  although  his  evidence  could  not 
be  in  part  relied  upon,  and  the  rest  disproved.  It 
was  allowed  to  be  entirely  repudiated  and  witnesses 
called  to  contradict  IL  Alexander  v.  Gibson,  S 
Campb.  666. 

Where  a  witness  called  to  prove  a  particular  fact 
stated,  upon  cross-examination  or  otherwise,  au- 
other  fact  against  his  own  party,  another  witness 
was  allowed  to  disprove  such  statement,  but  the 
whole  of  the  testimony  of  the  witnesses  evidence 
was  not  thereby  wholly  rejected.  Bradley  v.  Rl- 
cardo,  1  Moore  ft  8. 1)3S,  8  Blng.  87. 

But  where  a  witness  on  cross-examination  made 
nnfavorable  statements  as  to  the  party  calling  him« 
and  on  re-examination  denied  having  given  tbe 
party  calling  him  a  different  account,  such  party 
cannot  discredit  him  by  sbowing  such  dilferent 
account  Holdsworth  v.  Dartmouth*  2  Mood.  &  HU 
158. 

Where  the  first  witness  for  tbe  defense  disproved 
the  facts  relied  upon,  tbe  court  allowed  them  to  be 
proved  by  other  evidence.  Bwer  v.  Ambrose,  5 
Dow.  ft  EU  629, 8  Barn,  ft  C.  746. 

Such  a  witness  is  not  to  be  called  for  tbe  purpose 
of  impeaching  the  Qrst  but  to  contradict  a  matcrinl 
fact,  not  a  collateral  one.  Friedlander  v.  London 
Assur.  Co.  4  Barn,  ft  Ad.  1S8. 

Before  a  party  can  impeach  an  adverse  witness 
by  means  of  previous  contradictory  statements,  he 
must  be  first  asked  whether  he  used  or  made  them. 
Carpenter  v.  Wabl,  8  FeiTy  ft  D.  457,  U  Ad.  ft  EL 
808.  B.W. 
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Smith  ▼.  Bnscoe,  65  Md.  661 ;  Campbell  ▼. 
State,  23  Ala.  44,  76 ;  Hemingway  v.  Garth, 
51  Ala.  680 ;  Moore  v.  Chicago,  St.  L.  dk  If. 
O.  R.  Go.  69  Miss.  248 ;  and  see  Johneon  ▼. 
Leggett,  28  Kan.  690,  600.  See  also  a  discus- 
sion of  this  subject  in  11  Am.  L.  Rev.  261. 

It  may  bo  added,  as  indicating  what  it  has 
been  considered  the  rule  ought  to  be,  that  in 
England  and  in  several  of  our  states  statutes 
have  been  enacted  allowing  such  proof  to  be 
made.  Our  conclusion  on  this  point  is  that 
the  court  did  not  err  in  receiving  the  evi- 
dence. 

The  only  other  assignments  of  error  which 
we  deem  worthy  of  specific  mention  are  those 
relating  to  the  charge  of  the  court  that  the 
value  of  the  services  (of  the  plaintiff)  "to 
Mrs.  Brvant"  should  be  considered  by  the 
jury.  There  was  no  error  in  this.  The  court 
did'  not  say  that  that  consideration  alone 
should  bo  taken  as  the  measure  of  value. 
The  value  of  the  services  of  an  attorney  it 


necessarily  to  be  determined  by  many  oon- 
aiderations  besides  the  mere  time  visiblj 
employed  in  the  conduct  of  a  suit.  Amonf 
other  things,  the  importance  and  results  of 
the  case  are  to  be  considered.  The  impor- 
tance of  the  cause  to  the  client  affords  to 
some  extent  a  measure  of  the  skill,  care,  re- 
sponsibility, anxiety,  and  effort  demanded 
of  and  to  be  borne  bv  the  attorney,  and  should 
not  be  disregarded  in  their  bearing  upon 
the  question  of  the  value  of  such  services. 
Eggleetan  v.  Boardman,  87  Mich.  14. 

The  seventh  assignment  of  error— that  the 
court  erred  in  overruling  the  motion  for  a 
new  trial— is  too  general  to  be  available 

Order  ajfirmed. 

OilfllUn,  Ch.  J,: 

On  the  point  of  the  admissibility  of  the 
evidence  of  contradictory  statements  made 
by  the  witness  Bryant,  I  dissent. 


ILLINOIS  SUPREMB  COURT. 


Charles  0.  BOSISEN,  Pfff,  in  Err., 

V. 

Myrtle  C.HEISEN«<  02. 

a46  lU.  668w) 

1  •  A  man  entitled  to  dower  In  his  wiHs's 
lands,  wUeh  Ium  not  been  aeaii^nedt  le 
estopped  by  taking  a  lease  from  the  owner  of 
the  fee  to  olalm  dower  In  the  land  so  far  as  it  is 
covered  by  the  leased 

8«  The  rlifht  of  »  husband  In  Illinois  to 
dower  In  his  wife's  lands  before  assiimment 
is  not  an  estate  in  the  lands  in  which  a  ieasebold 
estate  will  be  merged. 

8«  A  guardian  of  »  minor,  having  no 
power  to  asslflrn  dower  In  lands  of  the 
ward*  can  not  by  hie  void  act  or  parol  agreement 
as  tOBiioh  assignment,  made  to  induce  leasing  the 
lands  to  one  entitled  to  dourer,  whereby  the  rent 
is  to  be  leas  than  la  expressed  in  a  written  lease, 
estop  the  ward  from  denying  the  validity  of  his 
acts  or  agreement,  or  prevent  him  from  claiming 
the  whole  amount  of  the  rent  named  in  the  lease. 

4«  The  appointment  of  commissioners* 
under  section  84  of  the  Dower  Act  Is 
not  necessary*  where  dower  Is  assigned  under 
section  89.  on  a  finding  that  the  promises  cannot 
be  divided  without  great  injury. 

(June  19, 189B.) 

ERROR  to  the  Superior  Court  for   Cook 
County  to  review  a  judgment  refusing  pe- 
titioner a  part  of  the  relief  demanded  in  a 
Sroceeding  brought  to  obtain  an  allotment  of 
ower.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs,   William    Brace    and   Aldrich 
Payne  ft  Defrees*  for  plaintiff  in  error: 

The  doctrine  that  acceptance  by  thedowress 
of  a  lease  for  years  from  the  heir  operates  as  a 


KOTB.— On  the  subject  of  the  nature  of  a  hus- 
band^fl  right  of  dower  or  curtesy,  see,  in  connection 
with  the  above  case,  McNeer  v.  McNeer  (HI.)  19  L. 
K.  A.  26d,  and  noU. 
21  L.  R.  A. 


suspension  of  the  dower  is  not  obtained  by^ 
authority  which  should  be  regarded  as  con- 
trolling, nor  is  it  consistent  with  reason  or  jus- 
tice. 

Perkins,  Conv.  fi  850;  Lambert,  Dower,  p.  80;. 
Vin.  Abr.,  title,  Dotoer  8,  pi.  20,  note;  Bacon». 
Abr.,  title,  Dotoer  F.,  p.  882;  Park,  Dower,  p. 
214:  1  Roper,  Husb.  &  W.  p.  562;  Jenkins, 
Eight  Centuries  of  Reports,  pt.  2^  p.  78;  Case^ 
No.  88;  Fitzherbert,  Nat.  Brev.  l^de;  Year 
Books,  2  Hen.  lY.,  folio,  7,  and  6  Hen.  IV.» 
folio,  7;  Brooke,  New  Cases,  title.  Dower/ 
Braeebridg^s  Case,  Plowd.  417;  Draper,  Dower, 
chap.  6;  Petersdorff,  Abr.,  title,  Dotoer;  t 
Washb.  Real  Prop.  chap.  7,  g  4;  Bouvier,  Law 
Diet.,  title.  2>tnctfr/Tiedeman,  Real  Prop,  title*. 
Dotoer;  Am.  &  Eng.  Encvclop.  Law,  title, 
Dotoer;  SvUy  v.  NebergaU,  80  Iowa,  889;  MeU 
teer  v.  Wiley,  84  Iowa,  214;  MeOvire  v.  Broton^ 
41  Iowa,  655:  BuU  v.  Church,  5  Hill,  506,  af- 
firmed, 2  Denio,  480;  Qreenin^'s  note  to  section* 
850  of  Perkins,  Conv.;  2  Scnbner,  Dower,  p. 
260,  noUfS;  And.  288,  pi.  296;  2  And.  81,  pL 
20;  Colt  V.  Bishop  of  Corentry,  Hob,  159. 

The  doctrine  that  a  wife,  bv  taking  a  lease- 
for  years  from  the  heir,  thereby  suspends  her 
right  of  dower  during  the  term,  is  by  no  means 
a  new  one,  but  whilst  it  has  the  sanction  of  a.- 
number  of  text- writers,  it  will  not  stand  the 
test  of  ludicial  scrutiny. 

The  trst  text-writer  to  touch  upon  this  ques- 
tion was  John  Perkins,  whose  "Profitable 
Book,  treating  of  the  laws  of  England  princi- 
pally as  they  relate  to  Convevancing,"  was  first 
printed  in  the  year  1582.  we  quote  from  the 
15th  edition— translation  and  notes,  by  Richard 
J.  Greening,  of  the  Inner  Temple,  published 
in  1827: 

Sec.  850,  "And  if  a  man,  seised  of  black- 
acre  in  fee,  take  a  wife  and  die,  and  the  wife 
accept  a  lease  for  life  of  blackacre,  etc.,  she 
cannot  demand  dower  of  the  same  acre:  for  if 
she  demand  it,  she  must  demand  it  against 
hersel  f .  Qucere^—M  she  accept  a  lease  for  y eara- 
of  blackacre,  whether  by  this  acceptance,  she» 
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whtJil  be  excluded  ot  ber  dower  during  tbe 
term,  forever,  or  for  any  time,  etc."     (P.  69.) 

Tbree  ceotuiies  after  Mr.  Perkins  propound- 
ed tbia  gitare,  we  find  tbia  aection  oi  tbe  book 
cited  bv  Lambert  in  bis  work  on  Dower  (pub- 
lished in  1834)  as  aulhoritj  for  the  following 
statement: 

"If  a  woman  takes  a  lease  for  life  of  ber 
busband's  lands  after  bis  death,  sbe  shall  have 
no  dovrer,  because  she  cannot  demand  It  of 
herself,  and  if  sbe  take  a  lease  for  years  only, 
yet  sbe  shall  not  sue  to  have  her  dower  during 
these  years,  because  it  was  ber  own  act  to  sus- 
pend tbe  fruit  and  effect  of  her  dower  during 
that  time."    (P.  80.) 

Thus,  by  a  careless  reading,  or,  perhaps,  an 
erroneous  translation,  a  mere  suggestion  of  the 
"Profitable  Book"  is  converted  into  an  absolute 
•nd  unequivocal  assertion. 

Yiner's  Abridgment  says:  "The  heir  of  tbe 
husband  makes  a  lease  for  years  of  the  land  to 
tbe  wife  after  the  husband's  death,  now  during 
the  lease  dower  is  suspended.' 

Title,  Daioer  3,  pL  20,  citing  Jenkins,  Eight 
Centuries  of  Reports,  pt  3,  p.  78,  Case  No.  8& 

Bacon's  Abridgment  sajv:  "And  if  she  take 
ft  lease  for  years  only,  yet  she  shall  not  sue  to 
have  her  dower  dunng  these  years,  because  it 
was  her  own  act  to  suspend  the  fruit  and  effect 
of  her  dower  during  that  time." 

Title  Dower  F.,  p.  882,  citing  Perkins,  Conv. 
860;  F.  N.  B.  146;  Lane  v.  Cowper,  Moore,  108. 
Bee  also  Park,  Dower,  ed.  1886,  p.  214,  citing 
Jenkins,  Eight  Centuries  of  Reports,  pt  2,  pC 
87,  Case  No.  88;  F.  N.  B.  1400/  Roper,  Husb. 
&  W.  p.  662,  citing  Fitz.  N.  B.  141M. 

Thus  whilst  there  is  an  apparent  concurrence 
on  this  subject  between  viner.  Bacon,  Park 
and  Roper,  they  all  receive  the  doctrine  from 
tbe  same  source,  and  adopt  it  without  inquiry 
or  comment. 

Tbe  fact  that  text-writers  have  successively 
copied,  and  in  a  perfunctory  way  adopted,  a 
theory,  cannot  add  strength  thereto  if  the 
orirrinal  source  is  unsatisfactory. 

Traced  back  to  its  origin,  this  doctrine  rests 
entirely  upon  the  authority  of  two  ancient 
works,  viz.:  Jenkins,  Eight  Centuries  of  Re- 
ports and  Fitzherbert,  Natura  Brr-vium. 

The  case  in  Jenkins,  Eiffht  Cputuries  of  Re- 
ports, cited  as  87.  pi.  88,  in  Yiner's  Abridgment 
and  as  2  Case  Ko.  88,  in  Park  on  Dower,  is 
the  88th  Case,  Second  Century,  and  found  on 
page  78  of  the  edition  published  in  1784. 

Whilst  purporting  to  be  tbe  record  of  a 
'"case,"  it  is  in  fact  but  a  series  of  apothegms 
on  the  law  of  dower. 

The  authorities  quoted  by  Jenkins  to  sustain 
his  axioms,  (Eight  Centuries  of  Reports,  pt.  2, 
Case  Ko.  88)  are  2  Hen.  IV.,  folio,  7,  6  Hen. 
IV..  foUo,  7,  F.  N.  B.  144;  Br.  Cases,  872, 
and  BraeOridgt^i  Vote,  Plowd.  417. 

The  reference  to  F.  N.  B.  144,  is  cleariy 
Intended  to  be  identical  with  the  references  in 
•ubsequent  works  to  Fitz.  N.  B.  14»tf.  (Fitz- 
herbert's  Natura  Brevium— translated  edition 
of  1755~toppaj^850.) 

The  la<tt-mentioned  work  merely  lays  down 
the  principle  without  comment  or  explanation, 
that  "where  a  woman  takoth  a  lease  for  years 
of  land,  she  shall  not  be  endowed  of  the  same 
land  during  the  term.' 
SlL.ii.A« 


Citing  2  Hen.  IV.,  folio,  7,  and  Perkins, 
Conv.  iW. 

"Br.  cases  872"  we  take  to  mean  Brooke's 
New  Cases,  a  work  of  great  antiquity,  reprint- 
ed in  1878,  both  in  tbe  original  text  and  with 
March's  translation,  in  one  volume. 

A  reference  to  this  book,  title  "Dower" 
page  69,  discloses  that  whilst  it  sustains 
some  of  the  axioms  laid  down  in  Case  No. 
88,  it  does  not  touch  upon  the  particular 
question  now  under  discussion. 

Nor  does  the  report  of  Bracebridge*B  Cane, 
(Plowd.  417),  have  any  relevancy  to  thia 
question. 

Both  Fitzherbert,  Natura  Brevium,  and 
Jenkins,  Eight  Centuries  of  Reports,  there- 
fore derive  their  whole  value  as  authorities 
upon  this  subject,  if  they  have  any  such  val- 
ue, from  the  two  cases  in  tbe  "Tear  Books.* 

Tracing  back  this  doctrine,  step  by  step, 
we  tind  that  the  text-books  which  have  an- 
nounced it  as  law  rest  their  case  wholly  upon 
these  two  books  (Jenkins,  Eight  Centuries  of 
Reports,  and  Fitzherbert,  Natura  Brevium), 
ana  they  in  turn  rest  altogether  upon  the  two 
decisions  last  quoted. 

The  reference  to  the  Year  Book  cases  does 
not  give  the  term.  There  are  four  cases 
numbered  **7"  in  the  2d  year  of  Henry 
rV.,  viz.  :  One  at  each  of  the  terms  desig- 
nated respectively  ''Michselia,'  ^'Hillarii,* 
"Pasch»''^and  *•  Trinitatis. " 

In  the  6th  year  of  Henry  IV.  only  one  term 
is  given,  yiz. :  ''Hillarii,"  and  consequently 
only  one  case  numbered  **  7. " 

Matters  to  be  decided  in  those  actions  were 
as  follows: 

Y.  B.  2  Hen.  IV.,  folio,  7,  MicbaBlisTerm. 

One  John  Elynton,  Archdeacon  of  Welles, 
brings  a  writ  of  waste  against  a  man  and  his 
wife,  and  declares  on  a  lease  made  to  the 
woman  by  one  John,  his  predecessor,  for  the 
term  of  his  life,  etc.  Process  continued  until 
a  writ  issue  to  the  sheriff  to  inquire  of  tha 
waste  on  account  of  the  default  made  at  (rrand 
distresse,  and  the  waste  is  found  before  tlie 
sheriff  and  returned,  and  now  comes  the 
woman  and  prays  to  be  allowed  to  defend  her 
right  for  the  reason  that  slie  comes  before 
Judgment  has  been  rendered,  and  the  land 
woiud  otherwise  be  lost  because  of  ber  hus- 
band's default. 

Id.,  Hillarii  Term. 

One  who  comes  in  by  supersedeas  on  ai> 
exigent  after  plea  pleaaed  wishes  to  have  aa 
attorney  and  he  cannot  so  the  court  holds, 
but  it  IS  otherwise  when  the  court  holds  by 
a  supersedeas  on  a  capias  after  plea  pleaded^ 

Id.,  PaschsB  Term. 

A  writ  on  the  statute  of  laborers  was 
brought  against  a  little  girl  who  was  only 
ten  years  old,  on  the  ground  that  she  was 
kept*  away  from  the  plaintiff  and  left  hi  a 
services. 

Id.,  Trinitatis  Term. 

In  an  avowry  for  a  rent  charge  tbe  avowant 
showed  that  one  was  seised  of  a  certain  prop- 
erty and  had  created  this  charge,  etc. ,  and 
the  plaintiff  shows  that  the  one  who  made 
the  charge  had  leased  the  same  property  long 
t)efore  the  charge  for  a  term  of  years  which 
had  not  yet  expired,  and  demands  judgment, 
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etc.,  and  It  was  held  a  good  response  in  dis- 
cUarge  of  the  land,  and  tlie  defeudaat  offers 
to  show  that  plaintiff  had  no  lease,  ready, 
etc.  and  the  others  contra  (i.  «•  issue  was 
now  joined  on  this  point). 

Y.  B.  6  Hen.  IV..  folio,  7,  Hillaril  Term. 

Margery  Ar meter  brings  a  eui  in  wta 
against  R.  and  says  that  it  was  her  property 
in  which  the  defendant  could  not  enter  un- 
less by  R.  her  husband. 

Greening  {note  to  section  8/SO,  Perkins* 
Profitable  Bools  on  Conveyancing,)  says: 
**  According  to  the  case  in  Fitz.  N.  B.  149^, 
and  note,  and  Jenkins,  Eight  Centuries  of 
Reports,  78,  pi.  88,  the  dower  is  suspended 
during  the  continuance  of  the  lease ;  but  as 
this  is  on  the  around  of  inconsistency  only, 
it  is  apprehended  that  at  most,  it  could  be 
so  held  only  where  the  husband  died  pos- 
sessed of  no  other  lands,  and  generally  that 
the  widow  would  recover  her  dower  without 
reference  to  the  term  created  by  the  lease. 
Uat  the  term  in  that  part  assigned  to  her  for 
her  dower  would  of  course  merge  in  hor 
estate  for  life ;  and  the  rent  upon  the  lease, 
if  any  were  reserved,  be  apportioned. " 

y iner *8  Abridgment  says :  *^  If  assignment 
and  grant  of  land  be  made  to  the  Jeme  for 
term  of  years  in  recompense  of  her  dower, 
this  will  not  bar  her;  because  of  this  she  is 
not  tenant  in  dower,  nor  has  such  estate  In 
such  case  as  she  wo:  :ld  have  if  she  had  been 
endowed,  viz.,  an  absolute  estate  for  life.** 

Yin.  Abr.,  title,  Ihwer,  pi.  20,  citing  2 
And.  81,  pi.  20. 

So  if  the  feme  accepts  a  rent  for  yean  in 
allowance  of  her  dower,  or  for  life  of  him 
that  assigns  it,  these  rents  shall  not  bar  her 
of  her  dower  because  they  are  not  such  estates 
as  she  would  have  in  dower,  which  the  law 
appoints  to  be  an  estate  for  her  life. 

Yin.  Abr.,  title.  Dower,  x.  20,  note,  citing 
And.  288,  pi.  296. 

Even  if  the  doctrine  were  accepted  and  given 
full  force,  it  has  no  application  to  a  case  like 
this,  where  the  lease  did  not  cover  all  the 
lands  subject  to  dower. 

Greening's  note  to  Perkins,  Conv.  g  850;  1 
Roper,  Husb.  &  W.  p.  662;  2  Scribner,  Dow- 
er, chap.  21,  ^  17;  SdinOlp  v.  SchneUy,  26  111. 
116;  Starr  &  C.  Anno.  Stat  chap.  41,  §  86. 

The  dower  interest  being  a  freehold,  and  the 
interest  created  by  lease  merely  a  chattel,  the 
dower  merged  the  lease  pro  tanto,  and  extin- 
guished the  rental  observed  to  the  extent  of 
one  third. 

I  Washb.  Real  Prop.  chap.  10,  §§  7,  8,  p. 
264;  Walker  v.  Doane,  181  111.  41;  2  Taylor. 
Land.  <&  T.  chap.  11,  §  4;  Hill  v.  Eeno,  112 
Dl.  164,  64  Am.  Rep.  222;  Taylor,  Land.  &  T. 
§502;  Tiedeman,  Real  Prop.  chap.  7,  §  197; 
juonk  V.  Alexander,  117  111.  880;  Bouvier,  Law 
Diet,  tiae.  Estate,  %  84 

The  dower  estate,  notwithstanding  it  had  not 
been  assigned,  had  capacity  to  merge  the  estate 
for  years. 

J^ioot  V.  Oalbreath,  128  HI.  214;  Hart  ▼. 
Burc7i,  6  L.  R.  A.  371, 180  111.  481;  Starr  &  C. 
Anno.  Stat.  chap.  80,  ^  4;  Newkirk  v.  Cone,  18 
Dl.  449;  Chicago  v.  Vulcan  Iron  Works,  98  HI. 
222;  Biggs  v.  Qirard,  138  III.  624;  Lenfers  v. 
Henke,  78  Rl.  406,  24  Am.  Rep.  268;  Bain- 
bridge,  Mines.  »149;  Mill^  v.  Woodman,  14 
21UaA. 


Ohio,  618;  Fineh  v.  Fineh,  10  Ohio  St.  608; 
Walker  V.  Doane,  181  Dl.  27;  HooU  v.  Graham^ 
28  III.  81;  Park.  Dower,  chap.  16,  p.  840;  Per- 
kins, Conv.  §  860,  note;  2  Scribner,  Dower, 
chap.  11,  g  18. 

The  lease  does  not  operate  as  a  suspension  of 
dower  on  the  ground  of  estoppeL 

1  Taylor,  Land.  &  T.  §  89,  chap.  14,  §  708; 
8t,  John  V*  Quitzow,  72  III  884:  WeUs  v.  Mason, 
6  Rl.  84;  Hill  v.  Bano,  112  RL  168,  64  Am. 
Rep.  222;  Kane  County  v.  Berrington,  60  HI. 
282;  Btgelow,  Estoppel,  chap.  17,  pp.  606,  628, 
note,  and  641;  Franklin  v.  Merida,  36  Cal.  668, 
96  Am.  Dec.  129;  McKie  v.  Anderson,  78  Tex. 
207. 

The  lease  was  taken  subject  to  a  parol  agree- 
ment that  it  should  not  affect  the  dower,  and 
that  this  suit  should  be  prosecuted  without 
reference  to  the  lease.  The  lease  was  executed 
in  part  performance  of  this  understanding. 

This  agreement  was  not  merged  in  the  Tease 
and  may  be  proved  by  parol.  Where  a  verbal 
contract  is  entire  and  a  part  only.  In  part  per- 
formance, is  reduced  to  writing,  parol  proof  of 
the  entire  contract  is  competent. 

1  Greenl.  £v.  |  284  a;  2  Whart  Ev.  g  1016; 
Hope  V.  Balen,  68  N.  Y.  882;  Barker  v.  Brad- 
ley, 42  N.  Y.  819, 1  Am.  Rep.  621;  Ludeke  v. 
Sutherland,  87  Rl.  481;  Buff  v.  Jarrett,  94  RL 
476;  Bradshato  v.  Combs,  102  111.  488;  Laflin 
V.  Howe,  112  111.  268;  Gammon  v.  Huse,  100  111. 
284;  PoUer  v.  Hopkins,  26  Wend.  417;  Batter- 
man  V.  Pierce,  8  Hill,  171;  Hutchinsv,  Bebhard, 
84  N.  Y.  26;  Orierson  v.  Mason,  60  N.  Y.  894; 
mapin  V.  IM^son,  78  N.  Y.  74,  84  Am.  Rep. 
612. 

A  contemporaneous  collateral  agreement 
may  rest  in  parol  and  be  shown  by  parol  evi- 
dence. 

2  Saunders,  PI.  &  Ev.  698;  Chopin  v.  Ikb^ 
son,  78  N.  Y.  79.  84  Am.  Rep.  612;  Jeffery  ▼. 
Walton,  1  Stark.  267;  Mann  v.  N^unn,  48  U 
J.  C.  P.  241;  Angell  v.  Duke,  L.  R  10  Q.  B. 
174;  Wilson  v.  Deen,  74  N.  Y.  681;  Gammon 
V.  Huse,  100  Rl.  241;  BMnson  v.  McNeiU,  61 
lU.  224;  BuffY,  Jarrett,  supra;  Laney.  Sharps, 
4  111.  574. 

Parol  testimony  is  also  admissible  on  the 
ground  of  mistake,  (even  though  the  mistake 
was  one  of  law)  if  it  was  mutual,  or  if  the  mis- 
take of  the  injured  party  was  in  any  degree 
furthered  by  the  other  party. 

Sehwass  v.  Hershey,  126  Rl.  668;  2  Whart. 
Ev.  g$  988,  1029;  Lansdown  v.  Lanstlotcn, 
Mosely,  864,  cited  in  2  Jac.  &  W.  205;  Htir.t 
V.  Bousmanier,  21  U.  S.  8  Wheat  174,  6  L.  ed. 
689;  2  Pom.  Eq.  Jur.  §  847;  Kerr,  Fraud  & 
Mistake,  chap.  2,  p.  898,  et  sea,;  Baltimore  A 
0.  B.  Co,  V.  Besley,  14  Md.  442;  Sittig  v.  Bit- 
kenstaek,  86  Md.  278. 

Parol  testimony  is  also  adndssible  to  rebut 
an  equity,  i.  e,  to  show  that  a  presumption 
which  the  law  deduces  from  an  act  is  contrary 
to  the  attention  of  the  parties. 

1  Greenl.  Ev.  §  296;  2  Taylor,  Ev.  §  1227. 

Parol  testimony  is  admissible  to  show  that 
the  use  of  the  paper  for  the  attempted  purpose 
would  be  a  fraud  on  the  other  party. 

1  Bigelow,  Fraud,  116;  Hoveyv,  Holcomb,  11 
Rl.  665;  Bearich  v.  SwinehaH,  11  Pa.  233,  51 
Am.  Dec.  640;  Hoopes  v.  Beale,  90  Pa.  82; 
Morrison  v.  Morrison,  6  Watts  <&  S.  616;  Mi%- 
ner  v.  Kussell,  29  Mich.  229;  Grierson  v.  Mason, 
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mupra;  EuiehinB  t.  EMard,  84  N.  Y.  26; 
JviUiard  v.  Chaffee,  92  N.  Y.  529;  SchmiUler 
▼.  Simon,  114  N.  Y.  176;  Earle  v.  RtiJff,  111 
:Ma8S.  17;  Qlaes  v,  Eulbert,  102  Mass.  85,  8  Am. 
Rep.  418;  Bradford  v.  Union  Bank  of  Tennes- 
see, 54  U.  8.  18  How.  57.  14  L.  ed,  49;  Joneit 
▼.  Guaranty  db  Indemnity  Co,  101  U.  8,  622, 25 
li.  ed  1030;  JPeabody  v.  Peahody,  59  Ind.  556; 
Sherman  v.  Sherman,  8  Ind.  841;  Union  Mut, 
JL.  In$,  Co,  V.  White,  106  111.  73;  Bvlloek  v. 
Batienhoue^n,  108111.  28;  Taleottv.  Grant  Wire 
^  Spring  Co,  131  111.  -248. 

If  the  contract  that  the  leafie  should  not  be 
used  to  defeat  the  dower  has  been  satisfactorily 
made  out  by  the  evidence,  and  is  valid  and 
provable  notwithstanding  that  it  rests  in  parol, 
Its  legal  effect  is  to  prevent  the  use  of  the  lease 
for  that  purpose,  although  an  infant  is  the 
owner  of  the  property. 

Starr  &  C.  Anno.  Stat.  chap.  64,  §§  19,  28; 
SiehoU  V.  Sargent,  125  LI.  309;  Sperry  v.  Fan- 
ning, 80  HI.  371 ;  1  Parsons,  Cont.  p.  121 ; 
Fieid  V.  Eerriek,  101  111.  113. 

The  duty  of  the  j^ardian  to  manage  the 
esmte  involves  no  obligation  to  augment  it  by 
unfair  means,  nor  to  interpose  objections  whicn 
will  prevent  a  fair  trial  of  the  case. 

McGuire  v.  Sogers,  74  Md.  192. 

As  to  the  power  of  the  guardian  to  assign 
dower  for  temporary  purposes  and  until  t£e 
majorifv  of  the  ward — 

Bonner  v.  Peterson,  44  HI.  258;  Strawn  v. 
Strawn,  50  HI.  261;  Lenfere  v.  Eenke,  78  111. 
41 1, 24  Am.  Hep.  268;  2  Scribner,  Dower,  chap. 
4.  8  11;  Jones  v.  Brewer,  1  Pick.  314;  Ex  parte 
TarbeU,  32  Me.  589;  OuHis  v.  Hobart,  41  Me. 
280;  Boyers  v.  Ifetohanks,  2  Ind.  388;  Bobinson 
T.  Miller,  1  B.  Mon.  88.  2  B.  Mon.  284. 

Messrs,  Stillnukii  ft  Lyons,  for  defendants 
In  error: 

A  guardian  cannot  assign  dower  in  his  ward's 
lands. 

2  Kent,  Com.  226,  and  note  228;  Bonner  y. 
Peterson,  44  III.  263;  Field  y.  Herrick,  5  HL 
App.  57;  MuUer  y.  Benner,  69  111.  106;  Straton 
T.  Stravm,  50  HI.  261. 

The  parol  evidence  tending  to  impeach  or 
Tary  the  written  agreements  was  inadmissible. 

Starkie,  Ev.  *6&;  Stor^^  Eq.  Jur.  §  1581; 
Chapman  y.  McGreto,  20  HI.  101;  Bamett  y. 
Barnes,  78  111.  216;  Strehl  v.  D^Ekers,  66  HI. 
77;  Winnesheik  Ins.  Co,  y.  Eolzgrqfe,  53  HI. 
622;  Bradshaw  y.  Combs,  102  111.  428. 

If  a  widow  accept  a  lease  of  land  of  which 
■be  is  dowable,  her  riffht  to  dower  therein  is 
held  to  be  suspended  during  the  continuance 
of  the  term. 

2  Hen.  IV.,  7;  6  Hen.  IV..  7. 

A  tenant  cannot  deny  the  title  of  his  land- 
lord. 

Bfgelow,  Estoppel,  chap.  14;  Taylor,  Land. 
A  T.  S  629;  Littleton  y.  Clayton,  77  Ala.  571. 

Shope»  Jl,  delivered  the  opinion  of  the 
court : 

By  section  1  of  the  Dower  Act  (Hev.  Stat, 
chap.  41)  the  plaintiff  in  error  was  endowed 
of  one  third  of  the  lands  of  which  his  wife 
dies  seised  for  and  during  his  natural  life. 
This  is  conceded,  and  the  question  presented 
is  whether  by  the  acceptance  of  the  lease  of 
the  guardian  of  the  minor,  owner  of  the  fee, 
his  right  to  assert  dower  has  been  susoended 
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during  the  term  thereby  created.  The  leg- 
islature having  abolished  tenancy  by  the 
curtesy,  and  conferred  upon  a  husband  the 
right  of  dower  in  his  wife's  lands  in  general 
terms,  and  without  the  use  of  words  sfiowine 
an  intention  to  enlarge  the  ri^ht  of  husband 
beyond  that  granted  to  the  wife,  it  is  to  be 
presumed  that  the  same  right  was  intended 
to  be  conferred  upon  each.  The  language 
of  the  statute  is  that  "the  estate  of  curtesy 
is  hereby  abolished,  and  the  surviving  hus- 
band or  wife  shall  be  endowed  of  the  third 
part  of  all  the  lands  whereof  the  deceased 
husband  or  wife  was  seised  of  an  estate  of 
inheritance,"  etc.  And  it  is  also  to  be  pre- 
sumed that  the  dower  right  intended  to  be 
conferred  was  such  as  had  previously  existed 
in  this  state  in  favor  of  widows  of  deceased 
owners  of  lands.  The  right  of  dower  in  the 
wife  was  an  inchoate  expectancy  during 
coverture,  maturing  upon  the  death  of  the 
husband  into  a  right  of  action  to  have  ad- 
measured to  her  dower  in  the  lands  of  which 
he  had  been  seised,  and  to  which  her  dower 
had  not  been  released.  After  the  death  of 
the  husband,  and  before  assignment,  the 
right  rested  in  action  merely,  was  not  an  es- 
tate in  the  land,  nor  did  it  ffiye  the  dowrcss 
a  right  of  entry.  Blain  y.  Uarrison,  11  111. 
384 :  HooU  y.  Graham,  28  HI.  81 ;  Reynolds  v. 
McCurry,  100  111.  856 ;  Kauffman  v.  Peacock, 
115  111.  212;  Best  v  Jenks,  123  111.  447; 
Walker  v.  Doane,  131  111.  27 ;  1  Lomax,  Dig. 
92.  It  could  exist  only  in  the  person  upon 
whom  it  was  cast  by  operation  of  law,  could 
be  released  so  as  to  unite  with  the  fee,  but 
was  not  subject  to  alienation.  Summers  v. 
Babb,  13  111.  483 ;  Chicago  Dock  Co.  y.  Kinzie, 
49  111.  289 :  Eart  y.  Bureh,  130  111.  426,  6 
L.  R.  A.  371. 

We  are  of  opinion  that  under  the  statute 
the  right  of  the  husband  to  dower  in  his 
wife's  lands  before  assignment  Is  not  an  es- 
tate in  the  lands,  but  a  ri^ht  of  action  to 
demand  assignment  of  his  dower.  What  is 
said  on  this  point  in  Crum  v.  Sawyer,  182 
111.  443,  contrary  to  the  view  here  expressed, 
was  unnecessary  to  the  decision  of  that  case, 
and,  having  been  inadvertently  said,  is  to  be 
regarded  as  inaccurate.  But  it  was  properly 
held  in  that  case  that  the  husband,  being  sui 
juris,  and  the  right  of  dower  conferred  by  the 
statute  not  havine  been  trammeled  or  hedged 
about  by  rules  oi  law  growing  out  of  the 
disability  of  married  women  at  common  law, 
no  reason  exists  why  he  may  not  release  his 
inchoate  expectancy,  or  his  right  of  action 
for  dower,  or  bar  recovery  in  respect  thereof, 
as  he  might  release  or  bar  any  other  expect- 
ancy or  right;  and  it  would  necessarily  fol- 
low that  the  husband  would  be  barred  of  his 
right  to  assert  dower  in  the  lands  of  his  de- 
ceased wife  by  any  act  or  conduct  that  would 
estop  him  from  the  assertion  of  any  other 
right.  While  the  tenant  may  be  permitted 
to  show  that  the  title  of  his  landlord  has  de- 
termined, the  rule  that  he  will  not  be  per- 
mitted to  dispute  the  title  under  which  he 
enters  is  too  familiar  to  require  citation  of 
authorities.  Here  the  plaintiff  in  error,  not 
being  entitled  to  enter  by  yirtue  of  his  claim 
of  dower,  as  we  have  seen,  entered  under  a 
lease  of  the  entire  lot  for  a  term  ending  with 
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tl*e  minority  of  the  ward,  April  29,  1901. 
He,  by  his  indenture,  covenanted  to  pay  the 
full  rent  stipulated  in  quarterly  installments, 
and  to  erect  upon  the  premises  a  four- story 
building  costing  not  less  than  $40,000;  to 
keep  the  premises  in  repair,  pay  taxes  and 
water  rates,  etc.  ;  and  for  a  failure  to  keep 
said  covenants,  or  to  pay  said  rents  or  any 
part  thereof,  as  stipulated,  covenanted  for  the 
right  of  re-entry  by  the  landlord,  and  bound 
himself  to  surrender  the  demised  premises, 
etc.,  at  the  end  of  the  term.  In  this  case, 
unlike  the  condition  that  would  arise  from 
the  mere  acceptance  of  a  deed  poll,  where  no 
right  remained  in  the  grantor,  and  no  duty 
remained  to  be  performed  towards  him  under 
the  deed,  tbe  covenants  and  obligations  are, 
by  the  indenture,  reciprocal  and  mutual. 
Faster  y.  Dmnel,  49  Me.  44;  Willison  y. 
Watkins,  28  U.  8.  8  Pet.  47,  7  L.  ed.  598 ; 
The  y.  Bckrtan,  11  Ad.  &  El.  807.  «If  the 
lease  be  made  by  deed  indented,  then  are  both 
parties  concluded,  but  if  it  be  by  deed  poll 
the  lessee  is  not  estopped  to  say  that  the 
lessor  had  nothing  at  the  time  oi  the  lease 
made."  Coke,  Litt.  476.  So,  ''if  a  man  take 
a  lease  of  his  own  land  by  deed  indented 
reserving  a  rent,  the  lessor  is  concluded.'' 
Ibid.;  Id.  8636;  Herman,  Estoppel,  590,  591. 

It  will  be  unnecessary  to  pursue  this  branch 
of  the  discussion  further,  for  the  reason  that 
it  is  not  necessary  to  determine  the  case  upon 
the  distinction  between  dower  right  of  hus- 
band under  the  statute  and  that  of  widow  at 
common  law.  After  the  death  of  a  husband 
the  widow  is  suijuriSt  and  the  doctrine  of, 
estoppel  applies  to  her  acts  as  to  those  of  other 
persons.  5  Am.  &  Eng.  Encyclop.  Law, 
title,  Dotoer;  1  Washb.  Real.  Prop.  *205; 
Scribner,  Dower,  chap.  11,  %  89,  and  cases 
cited. 

As  said  by  Chancellor  Kent  in  Jonei  y. 
F&u)eU,  6  Johns.  Ch.  194.  2  L.  ed.  97: 
^  There  is  no  reason  why  a  widow  who  is  a 
free  and  competent  moral  agent  should  not 
have  the  capacity  to  agree  to  any  fair  ar- 
rangement which  convenience  or  prudence 
dictated  bv  which  her  dower  should  be  ex- 
tinguishea."  It  is  said  in  Tiedeman  on  Real 
Property,  (sec.  180:)  "After  the  death  of 
the  husbana  the  widow  may,  by  acts  which 
are  sufficient  to  work  an  estoppel  in  ordinary 
cases,  bar  her  right  of  dower  without  any 
formal  release."  We  have  been  referred  to 
no  case,  decided  in  this  country,  where  the 
effect  of  the  acceptance  of  a  lease  by  a  dow- 
ress  of  the  premises  out  of  which  dower  is  de- 
manded has  arisen  or  been  deterniined.  We 
need  not  reyiew  the  authorities  to  show  that 
the  widow  is  held  to  be  euijw'ie,  and  capable 
of  binding  herself  by  contract,  or  to  aeter- 
mine  what  unequivocal  acts  of  the  dowress 
have  been  held  generally  sufficient  to  estop 
faer  from  claiming  dower.  The  very  exhaust- 
ive and  able  research  of  counsel  has  failed 
to  discover  a  single  case  or  text- writer  who 
has  treated  upon  the  particular  subject  an- 
nouncing a  rule  contrary  to  that  laid  down 
by  English  and  American  text- writers  based 
upon  early  English  decisions.  The  text- 
writers,  so  far  as  they  treat  of  the  8ub;{ect, 
are  all  one  way,  and  the  dearth  of  decided 
cases  would  seem  to  indicate  acquiescence  in 
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the  doctrine  of  those  early  cases.  We  find 
in  Perkins  (sec.  850.)  first  printed  in  1582, 
(translation  and  fwies  by  Qreenin^,  1827,)  it 
is  stated :  ''If  a  man  seised  of  blackacre  in 
fee  take  a  wife,  and  die,  and  the  wife  accept 
a  lease  for  life  of  blackacre.  she  cannot  de- 
mand dower  of  the  same ;  for  if  sbe  demand 
it  she  must  demand  it  against  herself."  The 
author  then  puts  a  query  as  to  tlie  effect  of 
taking  a  lease  for  years.  In  Viner's  Abridg- 
ment (2d  ed.),  title,  Doioer,  p.  243,  pi.  3,  it 
is  said :  ''The  heir  of  the  husband  makes  a 
lease  for  years  of  the  land  to  the  wife  after 
the  husband's  death  ;  now,  during  this  lease, 
dower  is  suspended  ;**  citing  Jenkins,  Eight 
Centuries  of  Reports,  pt.  2,  p.  78,  Case  So. 
88.  So  in  Bacon's  Abridgment,  title,  Dmrer, 
F,  p.  882,  it  is  said :  ^And  if  she  take  a 
lease  for  years  onljr,  yet  she  shall  not  sue  to 
have  her  dower  during  these  years ;  because  it 
was  her  own  act  to  suspend  the  fruit  and  ef- 
fect of  her  dower  during  that  time," — citing 
Perkins,  Cony.  850 ;  Fitzherbert,  Nat.  Brev. 
148;  Lane  v.  Gotoper,  Moore,  103.  Bo  in 
Park  on  Dower  (p.  214),  it  is  said:  "So, 
where  a  widow  accepts  a  chattel  interest  in 
the  lands  of  which  she  is  dowable,  her  ri^ht 
to  be  endowed  is  held  to  be  suspended  during 
the  continuance  of  the  chattel  interest;  as  ' 
where,  after  the  death  of  the  husband,  the 
widow  accepts  a  lease  for  years  of  her  hus- 
band's lands  from  the  heir,  during  this  lease 
her  dower  is  suspended,"— citing  Jenkins, 
Eight  Centuries  of  Reports,  pt.  2,  p.  87, 
Case  No.  88;  Fitzherbert,  Nat.  Brey.  U9e. 
See  also  Lambert,  Dower,  p.  80;  Roper, 
Husb.  &  W.  562 ;  Bright,  Husb.  &  W.  542 ; 
Bell,  Husb.  <&  W.  884.  And  also  Scribner, 
Dower,  chap.  11,  §§  16-18,  where  the  sublect 
is  discussed,  and  authorities  collated.  The 
cases  referred  to.  and  upon  which  the  doc- 
trine seems  to  be  predicated,  are  Y.  B.  2 
Hen.  IV.,  folio  7,  pi.  80.  and  Y.  B.  6  Hen. 
IV.,  folio  7,  pi.  82.  Brooke,  New  Cases,  872, 
and  Bracebr%dge*$  Case,  Plowd.  417,  are  also 
cited  in  Jenkins,  Eight  Centuries  of  Reports, 
pt.  2,  p.  87,  Case  No.  88.  These  cases  have 
been  accepted  b;^  text- writers  as  establisliing 
the  doctrine  indicated,  and,  so  far  as  we  have 
been  enabled  to  examine  them,  sustain  the 
rule. 

It  is  insisted,  however,  that  the  estoppel 
cannot  apply,  because  tliere  was  not  here  a 
leasing  of  the  whole  estate,  there  being  a 
separate  lot  not  included  in  the  lease;  and 
that,  as  under  our  statute  it  is  not  necessary 
to  assign  dower  in  each  tract,  but  it  may  be 
assigned  in  one  or  more  tracts  of  land  for  all, 
the  court  erred  in  not  assigning  out  of  the 
portion  not  leased  dower  in  all  the  lands. 
This  is,  we  think,  a  misapprehension.  The 
acceptance  of  the  lease,  if  for  the  life  of  tbe 
dowress,  operated  as  a  bar;  if  for  years,  as 
a  suspension  of  the  right  of  action  during  the 
term  in  the  premises  leased.  If  less  than  the 
whole  estate  was  included  in  the  term,  she 
was  endowable  out  of  the  residue  only.  1 
Roper,  Husb.  <&  W.  562.  And  she  was  es- 
topped pro  tanto  from  asserting  dower  in  the 
premises  demised.  Moreover,  the  bill  does 
not  seek  to  have  dower  assigned  in  the  one 
tract  for  the  other,  but  the  frame  and  prayer 
is  for  an  apportionment  of  the  rents  reserved 
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in  the  lease.  The  court  properly  found  that 
plaintiff  in  error  had  a  right  to  demand 
dower  in  the  premises  not  included  in  the 
lease,  and  in  awarding  the  same  accordingly. 

It  is  also  insisted  that  the  leasehold  estate 
00  irutanti  upon  its  creation  became  pro  tanto 
merged  in  the  dower.  It  is  not  necessair  to 
determine  what  would  have  been  the  effect 
had  dower  been  assigned  so  as  to  vest  an  es- 
tate for  life  therein  in  plaintiff  in  error,  for 
the  reason  that  it  had  not  been  assigned,  and 
could  not,  if  the  right  of  action  is  suspended 
by  the  acceptance  of  the  lease,  become  an  in- 
terest in  the  land  during  the  continuance  of 
the  term,  but  must  remain  a  mere  riflrht  of 
action,  incapable  of  enforcement  until  the 
termination  of  the  leasehold  estate.  It  is 
clear,  therefore,  that  there  is  no  estate  or  in- 
terest in  the  land  in  plaintiff  in  error,  in 
which  the  estate  for  years  could  be  merged. 

It  is  also  urged  that  the  ward  is  estopped 
from  interposing  the  making  and  acceptance 
of  the  lease  to  prevent  the  recovery  of  dower 
hy  the  parol  understanding  and  agreement 
antecedent  to  its  execution  and  acceptance 
that  the  plaintiff  in  error  might  proceed  and 
have  dower  assigned  in  the  demised  premises 
in  Uie  then  pending  proceeding.  Evidence 
of  parol  agreement  and  understandings  an- 
tecedent to  or  contemporaneous  with  the  exe- 
cution of  an  instrument  under  seal  is  not  ad- 
missible to  yary  the  terms  of  the  written 
instrument.  Starkie,  Ev.  648;  Bamett  y. 
Bamss,  78  111.  216 ;  WinnesJieik  Itu,  Co,  v. 
Bokgrafe,5S  111.  622;  8trM  ▼.  D*Evers,  66 
Ul.  77;  Loach  y.  Famum,  90  111.  868;  OabU 
V.  WetherhoU,  116  111.  818,  66  Am.  Uep.  774 ; 
WiUon  y.  Been,  74  N.  Y.  681.  It  is  sought 
toayoid  the  effect  of  this  rule  by  saying  that 
the  purpose  of  the  testimony  is  not  to  alter 
the  terms  of  the  instrument,  but  to  show  that 
the  rent  was  to  be  apportioned.  It  is  mani- 
fest that  the  effect  would  be,  if  counsel  are 
correct  in  their  assumption  of  what  it  estab- 
lishes, to  change  the  covenant  of  the  plain- 
tiff to  pay  rent.  What  is  sought  is  to  avoid 
the  force  and  effect  of  the  covenant  to  pay 
$4,500,  per  annum,  and  so  modify  it  that  it 
shall  in  effect  be  a  covenant  to  pay  $8,000 
per  annum  only.  But  it  is  argued  by  coun 
ael  that  the  effect  of  the  parol  agreement 
soaght  to  be  proved  should  be  treated  as  an 
aaaignment  of  dower  by  the  guardian ;  that 
ifl,  as  an  apportionment  of  1,500  of  the  rent 
to  the  dower.  Whatever  may  be  the  rule 
elsewhere,  it  is  well  settled  in  this  state,  as, 
indeed,  it  must  be  held  under  the  statute, 
that  the  guardian  has  no  power  to  assign 
dower.  Bonnw  y.  PeUraon,  44  111.  253; 
Stravn  y.  Btrawn,  60  111.  261 ;  Mutter  v. 
Bermm',  69  111.  108.  There  is  here  no  pre- 
tense that  the  minor  owner  in  fee  made  any 
agreement  or  attempt  to  assign  dower,  and 
the  discussion,  therefore,  of  whether  the 
minor  is  competent  to  assign,  is  unimpor- 
tant. Any  attempt  on  the  part  of  the  guard- 
ian to  assign  dower,  or  to  apportion  the  rents, 
was  absolutely  yoid. 

But  it  is  further  insisted  that,  but  for  the 
parol  affreement  with  the  guardian  that  the 
rent  to  be  paid  was  $8,000  only,  and  the  exe- 
cution of  the  lease  containing  the  covenant 
io  pay  $4,600  to  the  guardian  as  rent  should 
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in  no  way  operate  to  prevent  the  recovery  of 
dower,  and  the  apportionment  of  the  $4^600 
of  rent  accordingly,  plaintiff  in  error  would 
not  have  made  or  executed  the  lease ;  and, 
its  execution  by  plaintiff  in  error  havinff 
been  induced  by  such  parol  agreement  and 
understanding,  and  he  having  accepted  it  in 
reliance  thereon,  its  interposition  as  a  de- 
fense in  violation  of  such  parol  agreement 
will  operate  as  a  fraud  upon  him,  and  evi- 
dence of  the  parol  agreement  and  understand- 
ing is  therefore  admissible  to  estop  the  de- 
fendants from  setting  up  the  lease  to  defeat 
recovery  of  dower.  And  also  it  is  insisted 
that  the  parol  evidence  is  admissible  to  show 
that  the  guardian  and  minor  are  using  the 
lease  for  a  purpose  other  and  different  from 
that  intended  by  the  parties  at  the  time  of 
its  execution.  That  evidence  of  parol  agree- 
ments may  be  competent  for  such  purposes 
in  proper  cases  may  be  conceded,  but  we  are 
of  opinion  that  the  rule  laid  down  in  the 
cases  cited  bv  counsel  can  have  no  applica- 
tion here.  The  power  of  the  guardian  over 
the  real  estate  oi  his  ward  is  confined  to  its 
leasing,  maintenance,  and  repair  under  tlie 
direction  of  the  probate  court.  Cases,  eupra, 
and  Field  v.  Eerrick,  5  111.  App.  57,  ODinion 
by  McAllister,  J. 

It  is  alleged,  and  the  evidence  shows,  that 
the  probate  court  refused  to  allow  the  guard- 
ian to  make  any  contract  of  leasing  which 
recognized  any  right  or  interest  of  plaintiff 
in  error  in  or  to  this  propertjr,  of  which 
plaintiff  in  error  had  actual  notice.  He  was 
bound  to  know,  and  is  presumed  to  have 
known,  that  any  other  agreement  or  stipula- 
tion than  that  included  in  the  writing  exe- 
cuted, was  made  by  the  guardian  without 
any  legal  authority  to  bind  his  ward's  estate. 
It  cannot  be  contended  that  the  ward  can  be 
estopped  by  the  void  act  of  the  guardian  at 
the  instance  of  a  party  who  had  notice  that 
the  guardian  was  acting  without  the  author 
ity  of  law.  We  are  of  opinion  that  plaintiff 
in  error,  by  the  execution  and  acceptance  of 
the  lease,  is  estopped  from  asserting  dower 
in  the  demised  premises  until  the  termination 
of  the  estate  for  years  thereby  created. 

It  is  next  urged  that  the  court  erred  in  as- 
signing dower  to  plaintiff  in  error  out  of  the 
rents  and  profits  of  sublot  5  in  Philo  Car- 
penter's subdivision,  etc.,  before  mentioned, 
without  first  having  appointed  commissioners 
to  make  the  allotment.  The  contention  is 
that,  as  a  condition  precedent  to  the  power 
of  the  court  to  award  dower  out  of  the  in- 
come or  rents  and  profits  of  the  laud,  there 
must  be  a  report  of  commissioners,  appointed 
in  pursuance  of  section  84  of  the  Dower  Act ; 
that  dower  cannot  be  allotted  and  set  off  con- 
sistently with  the  interests  of  the  estate. 
This  is,  we  think,  a  misapprehension  of  the 
statute.  Section  89  provides:  **Whcn  the 
estate  out  of  which  dower  is  to  be  assij^ncd 
consists  of  a  mill  or  other  tenement  which 
cannot  be  divided  without  damage  to  the 
whole,  and  in  all  cases  where  the  estate  can- 
not be  divided  without  great  injury  thereto, 
the  dower  may  be  assigned  of  the  rentH,  is- 
sues, and  profits  thereof,  to  be  had  and  re- 
ceived by  the  person  entitled  thereto  as  ten- 
ant in  common  with  the  owner  of  the  estate* 
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or  the  yearly  value  of  the  dower  may  be  as- 
certained by  a  jury,  and  decree  entered  re- 
quiring payment  of  the  same,"  etc.  The 
uniform  construction  of  this  statute,  so  far 
as  we  are  aware,  has  been  that,  in  respect  of 
the  property  designated, — that  is,  a  mill  or 
other  tenement  which  cannot  be  divided 
witliout  damage  to  the  whole, — the  thirty- 
ninth  section  created  an  exception  out  of  the 
practice  contemplated  by  the  thirty-fourth 
section.  Dower,  by  the  common  law  and  by 
our -statute,  is  required  to  be  of  one -third 
part  in  value  of  the  lands  and  tenements  of 
which  the  widow  (or  surviving  husband)  is 
dowable,  to  be  set  out  by  metes  and  bounds 
when  practicable.  But  when  either  the  con- 
dition of  the  title  out  of  which  the  dower 
arises  or  the  physical  condition  of  the  estate 
renders  the  setting  out  of  the  dower  by  metes 
and  bounds  im practicable,  dower  was  and 
is,  under  our  statute,  to  be  allotted  out  of 
the  use,  rents,  issues,  or  profits.    Scribner, 


Dower,  74;  Hart  v.  Bwreh,  tupra,  Whera 
the  court  finds  that  the  premises  out  of  which 
allotment  of  dower  is  demanded  is  "a  mill 
or  other  tenement  which  cannot  be  divided 
without  damage  to  the  whole, "  the  appoint- 
ment of  commissioners  would  be  useless,  and 
an  unnecessary  expense:  and  in  such  cases- 
we  are  of  opinion  that  the  statute  oontem> 
plates  a  finding  of  the  fact  by  the  court,  and 
thereupon  to  assign  dower  conformably  to 
the  provisions  of  section  89.  The  court  hav- 
ing found  from  the  evidence  that  said  lot  5 
was  occupied  by  a  residence  building  known 
as  **No.  51  Ashland  Avenue,  Chicago,"  and 
**that  the  same  cannot  be  divided  without 
damage  to  the  whole,  and  without  great  in- 
jury to  said  premises,''  properly  assigned 
dower  of  the  rents,  issues,  and  profits,  to  be 
received  by  the  tenant  in  common  with  the 
owner  of  the  fee. 

Finding  no  substantial  error  in  the  record^ 
thsjudgmetU  cf  the  Superior  Court  is  offlrmeeL 
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SHAW  &  SCHOONOVER 

V. 

John  JACOBS,  Appt. 
( Iowa ) 

1.   Evidence  of »  oustom  amoni;  banks 
by  which  the  credit  ^ven  on  taking  a 


check  upon  another  bank  Is  merely  by  way  of 
a  reoeipt  and  not  as  payment  so  as  to  show  that 
the  bank  Is  not  a  purohaser  for  value  is  not  ad- 
missible to  control  the  agreement  of  the  parties, 
as  shown  by  euob  credit  and  by  blank  indorse- 
ments upon  the  check. 
8.  If  the  genninenees  of  an  alleged  in» 
dorsement  Is  not  denied  in  writing  under 


NOTB.— BanT^ina  custrmis. 

It  has  often  been  remarked  that  much  of  the 
law  of  banking,  as  well  as  of  mercantile  paper,  has 
grown  out  of  custom,  and,  notwithstanding  the 
extent  to  which  the  law  has  been  embodied  in 
statutes,  tbere  is  a  large  part  of  the  law  on  these 
questions  which  still  remains  unwritten.  An  in- 
teresting field  of  investigation  exists  in  respect  to 
the  extent  to  which  this  unwritten  law,  which  was 
originally,  even  where  It  is  no  longer,  a  growth  of 
custom,  has  been  modified  by  local  customs  or 
usages. 

How  great  a  part  custom  has  played  Id  the  de- 
velopment of  the  law  on  this  subject  is  indicated 
in  many  statements  of  the  courts.  Thus  in  Allen 
V.  Merchants  Bank,  23  Wend.  215, 84  Am.  Dec.  288, 
the  court  says:  ^*A  great  portion  of  the  mercantUe 
law  of  this  country,  as  well. as  of  England,  has 
been  derived  from  mercantile  usages,  which  have 
from  time  to  time  incorporated  themselves  with, 
and  finally  become  settled  rules  of,  the  common  or 
unwritten  law  of  both  countries." 

So  in  Bell  v.  Hagerstown  Bank,  7  Gill,  227,  the 
court  declares  that  banking  usages  have  grown  up 
as  a  part  of  the  settled  law  of  the  land. 

Again  in  Commercial  Bank  of  Kentucky  v.  Yar- 
num,  49  N.  T.  200,  the  court  declares  that  the  usage 
of  merchants  bas  established  the  great  body  of  the 
law  in  reference  to  bills  of  exchange;  that  it  gave 
days  of  grace  to  such  bills,  and  thus  changed  the 
oontraot;  that  it  has  settled  the  particular  time  of 
demand  by  the  notary;  and  that  the  rule  of  law 
which  requires  a  protest  of  a  foreign  bill  is  wholly 
founded  upon  the  custom  of  merchants. 

So  in  Munn  v.  Burch,  25  111.  85,  it  is  declared  that 
the  right  of  a  depositor  to  withdraw  his  money  by 
check  in  parcels  rests  on  custom. 

In  Central  Bank  v.  Davis,  19  Pick.  878,  it  is  said 
that  "all  who  transact  business  at  a  bank  must  be 
presumed  to  agree  to  conform  to  its  modes  of  doing 
21L.R.A, 


business,  so  far  as  they  are  known  to  them.  They 
incorporate  its  known  usages  into  and  make  them 
a  part  of  their  contracts.  They  are  therefore  bound, 
not  by  the  force  of  the  usage,  but  by  virtue  of 
their  own  contracts." 

But  a  oustom  must  be  uniform,  certain,  and  suf- 
ficiently notorious  to  warrant  the  legal  presump- 
tion that  the  parties  made  their  contract  with  re- 
gard to  it.  Citizens  Bank  of  Baltimore  v.  Orafflin, 
81  Md.  607,1  Am.  Rep.  66. 

The  effect  of  custom  is  also  shown  in  Mintum  v. 
Fisher,  4  Gal.  85,  in  the  statement  that  there  is  lit- 
tle or  no  difference  between  checks  and  bills  of 
exchange,  except  so  far  as  It  may  arise  from  ous- 
tom of  merchants,  or  statute. 

Where  a  local  usage  of  banks  has  been  estaUisbed 
by  Judicial  decision,  parol  evidence  is  ioadmlsslble 
to  show  a  subsequent  change  of  usage.  Cooken- 
dorfer  V.Preston,  45  U.S.  4  How.  817,  U  L.  ed.  992. 

The  effect  of  oustom  on  the  rights  of  the  partiea 
is  well  expressed  In  Harper  v.  Calhoun,  7  How. 
(Miss.)  20K,  that  the  custom  of  a  bank  may  be 
proved  to  interpret,  but  not  to  establish,  a  con- 
tract. 

lo  the  absence  of  statutory  provisions,  the  usaga 
of  the  banks  will  be  presumed  to  conform  to  the 
prior  decision  of  the  highest  court  In  the  state, 
unless  a  uniform  and  settled  local  usage  to  the 
contrary  is  shown.    Uham  v.  Fox,  7  Ohio  St.  817. 

Presentment  of  oheoks  at  a  clearing  house  is 
merely  a  matter  of  custom.  Boddlngton  v. 
Bchlenoker,  4  Bam.  ft  Ad.  762. 

As  to  maturity  and  payment. 

The  usage  of  banks  as  to  computing  the  time  by 
which  a  note  is  regarded  as  due  on  the  seoond  day 
of  grace  is  good  as  to  a  customer  who  has  knowl- 
edge of  it.    Blanchard  v.  Hilllard,  11  Mass.  85. 

The  custom  of  a  bank  at  which  a  note  is  payable 
to  receive  payment  at  any  time  before  the  dose  of 


See  also  21  L.  R.  A.  753;  44  L.  R.   A.  23(5. 


um. 
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o«tb,  it  la  held,  under  Code,  I  STBQi  to  be  genuine 
and  admitted,  and  no  evidence  can  be  given  to 
tmpeacbitk 

(May  28, 1808.) 

AFPEA.L  by  defendant  from  a  judgment  of 
tbe  Distxict  Court  for  Jones  Ck)UDty  en- 
tered upon  a  verdict  directed  to  be  returned  in 
favor  of  plaintiffs  in  an  action  to  recover  the 
amount  of  a  check  which  had  been  drawn  by 
defendant.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mestm.  Sheean  &  McCarn  and  M.  W. 
Herriekf  for  appellant: 

Where  a  customer  of  a  bank,  without  any 
special  contract,  deposits  with  thnt  bank  a 
check  on  another  bank,  and  the  depositary 


passes  the  check  to  the  credit  of  the  depositor, 
the  property  in  the  check  remains  in  the  de- 
positor, and  the  receiving  bank  is  merely  liis 
agent  for  its  collection,  until  it  bas  notice  that 
the  correspondent  bank  has  received  the  money 
thereon  and  credited  it. 

Evidence  of  the  custom  of  the  banks  in  re- 
gard to  this  matter  was  competent  and  material 
and  should  have  been  admitted. 

1  Morse,  Banks  &  Banking,  3d  ed.  p.  14,  note 
{b);  p.  18,  note  7;  pp.  2^-24  (b);  p.  29,  note  (c) 
and  par.  F.  p.  82. 

The  law  conclusively  presumes  that  the  check 
was  not  purchased  by  plaintififa,  but  was  re- 
ceived by  them  solely  as  agents  of  the  Osborns 
for  collection. 

2  Morse,  Banks  &  Banking,  8d  ed.  §  688. 


banking  hours,  gives  the  maker  tbe  whole  of  such 
time.  In  such  a  case  a  demand  before  the  close  of 
such  hours,  without  leavlnff  tbe  note  at  the  bank, 
Js  premature.  Planters  Bank  v.  Markham,  6  How. 
(Mias.)  807, 87  Am.  Dec.  102. 

Tbe  custom  of  a  bank  at  which  a  note  Is  i)ayable 
to  regard  tbe  note  as  dishonored  unless  paid  with- 
in banking  hours,  without  any  formal  demand,  is 
binding  on  the  maker.  Oohea  v.  Hunt.  8  Smedes 
k  M.  847.  41  Am.  Deo.  689.  But  see  Bank  of  Alezan- 
dria  v.  Deneale,  infni. 

A  custom  among  the  banks  of  a  place  to  apply 
npon  notes,  which  are  payable  at  tbe  bank,  out  of 
a  deposit  of  the  maker  without  instructions  to  do 
so,  must  be  certain  and  uniform  in  order  to  be 
binding,  and  there  must  be  reasonable  ground  to 
suppose  that  both  parties  knew  of  It.  Orlssom  v- 
Commercial  Nat  Bank,  8  L.  B.  A.  273, 87  Tenn.  880. 

Demand  and  notioe. 

The  usage  of  a  bank  as  to  the  mode  of  giving  no- 
tice may  be  shown  as  evidence  of  the  assent  of  the 
parties  to  such  usage.  Hartford  Bank  v.  Stedman, 
8  Conn.  489. 

Tbe  custom  of  the  banks  of  a  place  as  to  the 
mode  of  giving  notice  of  protest  is  valid  as  to  par- 
ties who  reside  there.  Gmdrat  V.  Mechanics  Bank, 
r  Ala.  321. 

Tbe  usage  of  a  bank  not  to  make  demand  on  a 
note  which  becomes  due  on  Sunday  imtU  the  fol- 
lowing Monday,  is  valid  in  Patriotic  Dank  of  Wash- 
ington r.  Farmer^s  Bank  of  Alexandria,  2  Cranch. 
C.  C.  baO:  Kilgore  v.  Bulkley.  14  Conn.  367. 

Tbe  form  of  notice  which  is  given  by  the  usage 
of  a  bank  is  suflBcient  as  to  tbe  indorser  of  a  note 
made  payable  there.  Smith  v.  Whiting,  U  Mass. 
e,  7  Am.  Dec  26b 

The  custom  of  a  bank  at  which  a  note  is  payable, 
by  which  a  demand  on  the  note  is  made  without 
presentiug  tbe  note,  or  havmg  it  in  possession,  is 
good  as  to  the  maker.  Gallagher  ▼.  Boberts,  U 
Me.  488. 

The  usage  of  a  bank  to  send  written  notice  de- 
manding payment  while  the  note  remains  m  the 
bank  Is  good  as  to  a  customer  who  has  knowledge 
of  tbe  usage.  Maine  Bank  v.  Smith,  18  Me.  99; 
Shove  ▼.  Wiley,  18  Pick.  568. 

Usage  of  a  bank  to  make  demand  on  the  day  of 
maturity,  without  grace,  and  to  send  notice  on  the 
last  day  of  grace,  is  (rood  as  to  an  indorser  of  a 
note  to  the  bank.  Boston  Bank  v.  Hodges,  9  Pick. 
120. 

To  the  same  effect  it  is  held  that  l  usage  to  de- 
mand payment  on  the  day  before  the  note  is  due, 
and  give  notice  on  the  day  when  it  is  payable,  is 
good^-especially  when  expressly  assented  to.  Lin- 
ooln  A  Kennebeck  Bank  ▼.  Page,  9  Mass.  155, 6  Am. 
DeaSK. 

The  practice  of  a  bank  to  give  previous  notice  of 
tbe  falling  doe  of  notes  was  held  in  Farmers  Bank 
2tL.aA. 


V.  Duvall,  7  Gill  &  J.  78,  to  be  not  in  fact  shown  to 
be  a  usage  that  this  should  -dispense  with  legal  de- 
mand; but  the  validity  of  such  a  usage,  if  shown, 
was  not  brought  in  question. 

A  bank  usage  to  give  notice  to  directors  by  leav- 
ing the  notice  on  the  ca8hler*s  desk  is  valid  as  to 
the  directors,  If  they  have  knowledge  of  it.  Weld 
V.  Gorbam,  10  Mass.  8t6. 

A  parol  agreement  that  a  demand  may  be  made 
at  the  bank,  when  the  note  does  not  name  the  place 
of  payment,  in  accordance  with  a  custom  of  the 
bank  to  demand  such  agreement  when  discounting 
notes  against  nonresidents,  is  valid.  Brent  v.  Me- 
tropolis Bank,  26  U.  S.  1  Pet.  88, 7  L.  ed.  66. 

A  usage  of  banks  to  omit  demand  on  a  note  pay- 
able at  bank  was  held  in  Halls  v.  Howell,  Harp.  L. 
427.  not  to  have  been  established. 

And  in  Piscataqua  fixch.  Bank  v.  Carter,  20  N. 
H.  248, 51  Am.  D^.  217,  it  was  held  that  a  usage  of 
a  bank  requiring  an  indorser  to  waive  demand  and 
notice  was  not  binding  and  was  not  provable 
against  an  indorser  who  had  not  In  fact  made  any 
waiver. 

The  usage  of  a  bank  to  hold  nonresident  indors- 
ers  without  any  notice  is  bad.  Bank  of  Alexan- 
dria V.  Deneale,  8  Cranch,  C  C.  48& 

The  usage  of  a  bank  to  treat  a  college  com- 
mencement day  as  a  local  holiday,  and  not  to  make 
demand  on  notes  on  that  day,  was  held  valid  as 
against  an  indorser  who  had  knowledge  of  the 
usage.    City  Bank  v.  Cutter,  8  Pick.  414. 

The  usage  of  banks  to  give  notice  to  indorsers  by 
mail  is  regarded  in  Bell  v.  Hagerstown  Bank,  7 
Gill,  287,  as  one  which  had  grown  up  as  part  of  the 
settled  law  of  the  land.  Such  a  usage  was  also  held 
good  as  to  the  Indorser  of  a  note  in  Cbicopee  Bank 
V.  Eager,  9  Met  583;  Benedict  v.  Rose,  16  8.  C.  620; 
Carolina  Nat  Bank  v.  Wallace.  18  8.  C.  847,  88  Am. 
Rep.  694;  Ray  v.  Porter,  42  Ala.  827;  Grin  man  v. 
Walker,  9  Iowa,  426;  Lincoln  A  Kennebeck  Bank 
V.  Hammatt  9  Moss.  159. 

The  custom  of  Baltimore  banks  to  give  notice  of 
protest  by  mail  to  persons  out  of  the  city  is  good 
as  to  one  who  knows  of  it  and  who  lives  seven 
miles  from  the  dty,  in  which  is  his  nearest  post- 
office.  Bank  of  United  States  v.  Norwood,  1  Harr. 
ft  J.  423. 

The  usage  of  other  banks  in  tbe  city  to  give  no- 
tice by  aail,  if  good  as  to  indorsers  of  notes  pay- 
able at  such  banks,  is  not  relevant  as  to  notes 
payable  at  a  bank  in  the  same  city  which  had 
adopted  a  different  custom,  isbell  v.  Lewis  (Ala.) 
June  7, 1808. 

A  usage  to  construe  a  mere  memorandum,  stat- 
ing the  residence  of  the  indorser,  as  an  agreement 
to  receive  notice  at  the  postolBce  there,  needs 
strong  proof.  Bowling  v.  Harrison,  47  U.  S.  0 
How.248,12L.ed.426. 

A  usage  to  notify  an  indorser  by  giving  a  letter 
»^  some  mdlvidual  down  from  his  neighborhood** 
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Where  the  credit  is  of  the  check  or  other 
paper,  it  is  received  by  the  bank  as  agent  for 
collectioD. 

2  Morse.  Banks  &  Banking,  8d  ed.  $  588. 

And  this  is  so,  though  the  depositary  dis- 
counts the  paper  and  permits  the  customer  to 
draw  against  it 

id.  p.  928,  par.  (d);  Louisiana  lee  Co,  y.  State 
Nat,  Bank,  1  McQloin  (La.)  185. 

When  a  bank  receives  from  a  depositor  a 
check  upon  another  bank  for  collection,  if  the 
collection  fails  without  fault  of  the  bank  re- 
ceiving it  for  collection,  the  latter  has  the  right 
to  return  the  check  and  cancel  the  credit  given 
to  the  depositor  for  the  amount. 

Decatur  Nat.  Bank  v.  Murphy,  9  HI.  App. 
112. 

Checks  deposited  in  a  bank  for  collection  do 


not  at  once  become  the  property  of  the  bank. 

Balbaeh  v.  Frdinghuyeen,  15  Fed.  Rep.  675L 

In  National  QM  Bank  dk  Trust  Co,  v.  J/^ 
Donaid,  61  Cal.  64,  21  Am.  Rep.  697.  the  rule 
contended  for  by  us  is  treated  as  being  too 
well  established  to  admit  of  question. 

In  Timmin^  v.  Oibbins,  18  Q.  B.  722,  it  was 
conceded  by  counsel  that  the  law  fully  sus- 
tained the  rule  as  we  claim  it  in  this  case,  and 
the  court  treated  the  rule  as  elementary. 

See  also  Beat  v.  SomerviOe,  17  L.  R.  A.  291, 
5  U.  8.  App.  14,  50  Fed.  Rep.  647;  Manufact- 
urers Nat.  Bank  v.  Continental  Bank,  2  L.  IC 
A.  699,  148  Mass.  568;  8t,  Lovis  eft  S,  F.  B,  Co. 
y.  Johnston,  188  U.  8.  566,  83  L.  ed.  688. 

If  from  the  evidence  the  jury  might  have 
found  that  the  check  was  procured  from  de- 
fendant by  the  fraud  of  Osborn  Bros. ,  as  alleged 


was  held  too  loose  to  be  valid,  without  some  proof 
of  the  lndor86r*8  assent  to  the  person  selected  as 
mesBODger.    Thorn  v.  Etice,  Ifi  Me.  288. 

Am  to  day  of  grace. 

The  allowance  of  days  of  ffrace  Is  established  as 
the  result  of  custom.  HUl  v.  Norveli,  8  McLean, 
688. 

IQ  the  ahove  case  it  was  held  that  a  note  payable 
at  a  bank  and  sent  there  for  collection  was  within 
a  usa«e  limitloff  the  days  of  grace  on  collections 
to  three  days.   Ibid, 

The  established  doctrine  recognized  by  all  the 
cases  Is  that  the  subject  of  days  of  grace  is  reg- 
ulated by  usage,  in  the  absence  or  aoy  statute;  and 
that  custom  was  the  origin  of  this  extension  of  the 
time  for  payment  Since  days  of  grace  depend  on 
local  law,  the  proof  of  usage  in  another  state,  in 
which  a  note  is  payable,  was  held  necessary  in 
Ooddin  V.  Shipley,  7  B.  Mon.  675. 

But  days  of  grace  have  become  so  thoroughly  es- 
tablished as  part  of  the  unwritten  law  tbat  it  is 
more  reasonable  to  hold  as  in  the  foUowing  cases 
that  the  three  days  of  grace  allowed  by  the  gen- 
eral law-merchant  will  be  presumed  to  be  allowed 
in  other  states,  in  the  absence  of  a  special  custom 
or  contract.  Wood  v.  Corl,  4  Met.  206;  Lucas  v. 
Ladew,  28  Mo.  842. 

This  presumption  will  be  indulged,  even  by  the 
court  of  a  state  In  which  days  of  grace  have  been 
abolished  by  statute.    Lucas  v.  Ladew,  suprtu 

In  a  Connecticut  case  it  was  held  that  the  ques- 
tion of  days  of  grace  on  a  certificate  of  deposit  by 
a  bank  in  New  York  city  was  controlled  by  the 
usage  in  that  city,  also  that  the  local  usage  con- 
trolled the  question  of  shortening  the  days  of 
grace,  when  the  last  day  feU  on  Sunday.  Kflgore 
V.  Bulkley,  14  Oonn.  887. 

In  the  above  case  reference  is  made  to  a  decision 
of  the  New  York  superior  court  in  Osborne  v. 
Smith,— given  in  a  footnote,  14  Conn.  864,  and  which 
has  not  been  found  reported  elsewherc^whioh  de- 
cided that  usage  as  to  grace  did  not  a  pply  to  checks 
upon  banks,  though  payable  on  a  subsequent  day. 

The  usage  of  banks  in  the  commercial  metrop- 
olis not  to  allow  grace  on  checks  was  said  in 
Champion  v.  Gordon,  70  Pa.  470, 10  Am.  Rep.  681.  to 
be  entitled  to  great  weight  in  determining  the 
right  to  grace  thereon. 

In  Sharp  v.  Ward,  7  Ohio.  223,  it  was  said:  ^'The 
object  of  bringing  the  case  Into  this  court  was  to 
settle  and  publish  a  rule  of  mercantile  law  respect- 
ing days  of  grace  upon  negotiable  notes,  payable 
at  no  particular  place.**  The  court  held  that  it 
was  a  well-established  usage  to  allow  days  of  grace 
on  notes  payable  at  banks,  but  that  ^*io  relation  to 
mere  ordinary  notes  of  hand  made  in  the  common 
transactions  of  life,  no  such  usage  Is  understood  to 
prevail." 
81  L.  R.  A. 


No  recognized  local  usage  was  found  in  Trask  v. 
Martin,  1  B.  D.  Smith,  806.  which  allowed  days  of 
grace  on  a  bill  of  exchange  payable  at  sight. 

The  usage  of  banks  at  any  place  to  regard 
drafts  on  them,  payable  at  a  day  certain  after  date, 
as  checks,  and  therefore  not  entitled  to  grace,  was 
held  incompetent  to  control  the  rules  of  law  in  rela- 
tion to  such  paper.  Morrison  v.  Bailey,  6  Ohio  St. 
18. 64  Am.  Dec.  682;  Bowen  v.  NeweU,  8  N.  Y.  190. 

The  general  usage  to  allow  days  of  grace  seems 
to  be  regarded  by  the  above  case  as  so  thoroughly 
established  as  part  of  the  unwritten  law  that  it 
should  not  be  held  to  be  affected  by  any  local 
usage.  To  the  same  effect  it  is  decided  In  Mer- 
chanrs  Bank  of  New  York  v.  Woodruff,  6  Hill,  174, 
alBrming  26  Wend.  678,  that  local  usage  to  deny 
days  of  grace  on  a  bill  of  exchange  is  not  valid. 

Where  the  right  to  days  of  grace  has  been  estab- 
lished by  statute,  it  is  still  more  plain  that  the  right 
cannot  be  defeated  by  local  usage.  Mechanics 
Bank  at  Baltimore  v.  Merchants  Bank  at  Boston,  6 
Met.  18. 

In  the  above  case  It  was  held  that  the  usage  to 
send  a  previous  notice,  stating  when  the  note 
would  be  due,  as  a  sut>stltute  for  demand  upon 
maturity,  does  not  accelerate  or  alter  the  day  of 
payment. 

The  usage  of  banks  to  consider  a  note  payable 
without  grace,  when  a  memorandum  of  the  date 
thereon  states  merely  the  contract  date  of  maturi- 
ty, is  not  valid,  where  days  of  grace  are  given  by 
statute.    Perkins  v.  Franklin  Bank,  21  Pick.  483. 

While  general  usage  has  established  three  days  as 
the  period  of  grace,  a  local  usage  by  which  the  de- 
mand or  notice  of  dishonor  is  given  on  the  day  fol- 
lowing the  third  day  of  grace,  has  been  held  valid. 
Grand  Bank  v.  Blanchard,  23  Pick.  806:  Renner  v. 
Bank  of  Columbia.  22  U.  S.  9  Wheat  681,  6  L.  ed.  106; 
Mills  V.  Bank  of  United  States,  24  U.  6. 11  Wheat. 
481, 6  L.  ed.  612;  Bank  of  Washington  v.  Triplett,  26 
U.  S.  1  Pet.  25.  7  L.  ed.  B7:  Bank  of  Columbia  v. 
Pltzhugh,  1  Harr.  &  G.  238;  Raborg  v.  Bank  of  Co- 
lumbia, Id.  231;  Bank  of  Columbia  v.  Magruder,  6 
Harr.  ft  J.  172,  14  Am.  Dec.  271;  Jackson  v.  Union 
Bank,  Id.  146:  Jackson  v.  Henderson,  8  Leigh,  198. 

But  in  the  case  last  named,  it  was  held  that  such 
a  custom  muift  be  pleaded  and  proof  thereof  would 
not  support  an  averment  of  presentment  when 
the  bill  t>ccame  due  and  payable. 

As  to  coUections. 
The  custom  of  all  the  banks  of  a  phice  as  to  the 
method  of  collecting  commercial  paper,  though  not 
known  to  the  party  sending  paper  there  for  oolleo- 
tton,  is  binding  on  him  as  part  of  the  contract  of 
agency,  when  it  is  not  in  contravention  of  the  gen- 
eral law,  or  unreasonable.  Sahllen  v.  Bank  of 
Lonoke,  90  Tenn.  221, 6  Bkg.  L.  J.  79. 
I     So  the  usage  to  hold  the  note  for  no  more  than 
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in  the  answer,  tbeD  plaintiffs  were  bound  to 
proYe  that  they  procured  it  for  a  valuable  con- 
flideration  and  witbuut  notice  of  the  fraud. 

Lane  v.  Krekle,  22  Iowa,  899:  Union  Nat, 
^nk  i^  Cliicago  y.  Barber,  56  Iowa,  559;  Bank 

ft  Monroe  t.  Anderson  Bros,  Min.  dbR^Co,^ 
owa,  701- 

*•  Checks  deposited  "  even  as  cash  do  not  be- 
come the  property  of  the  bank,  so  that  it  takes 
the  risk  upon  itself,  even  though  the  depositor 
bas  been  allowed  to  check  against  the  deposit 
before  the  paper  is  collected  and  the  depositor 
can  still  recover  the  check  or  other  paper  if  it 
is  still  in  the  possession  of  the  depositary. 

2  Morse,  Banks  &  Banking,  8d  ed.  |  586. 

Checks,  like  drafts,  bills,  or  notes  deposited 
^ith  the  bank,  are  placed  for  collection,  and 
not  sold,  exchanged,  or  otherwise  made  the 
6ub)ect  of  a  contract  to  transfer  title.    The  fact 


that,  owing  to  the  course  that  such  paper  has 
to  run,  these  institutions  usually  permit  their 
customers  to  draw  against  the  amount  of  the 
check,  does  not,  of  itself,  alter  the  relation  be- 
tween the  parties.  The  depositor  remains 
the  owner  of  the  paper,  and  the  bank  merely 
the  agent. 

Louisiana  lee  Co.  ▼.  State  Nat,  Bank,  1  Mc- 
Gloin  (La.)  185. 

Thompson  v.  Oiks,  2  Bam.  &  0.  422,  most 
clearly  and  forcibly  announces  the  rule  as  we 
claim  it,  and  says  that  where  the  paper  is  in- 
dorsed to  the  bank  and  credit  is  given  for  it, 
though  the  customer  draws  against  it,  it  re- 
mains the  customer's  property  until  collected, 
and  that  he  may  recover  it  by  action. 

See  also  Rawton's  Case,  1  Rose,  15,  and 
Sargeanfs  Case,  Id.  168. 

This  court  has  gone  on  general  rules  and 


ten  days  after  presentatlOD,  on  the  promise  and  ex- 
pectation of  payment,  in  the  abeenoe  of  special  in- 
•irnctions,  was  held  valid.    IMd. 

The  ooDsent  of  promisors  to  be  bound  by  the 
UBBffe  of  a  bank  to  make  demand  without  present- 
ment  of  the  note  to  them  is  a  legal  Inference  of 
tiieir  knowledjire  of  tbe  usage,  although  the  note  is 
not  made  payable  at  tbe  bank,  constderl  ng  the  prev- 
alent custom  of  lodging  notes  in  a  tmnk  for  col- 
lection. Whltweil  V.  Johnson,  17  Mass.  410, 9  Am. 
Dec  165. 

And  tbe  usage  of  a  bank  in  another  state  not  to 
give  notice  to  parties  out  of  the  state  on  notes  left 
for  collection,  unless  specially  requested,  does  not 
bind  an  Indorser  of  a  note  left  there  for  collection, 
where  be  has  no  knowledge  of  tbe  usage.  Feirce 
T.  Butler,  U  Mass.  303. 

Knowledge  of  an  acceptor  of  a  bank  custom  not 
to  make  a  personal  demand  will  not  bind  him  in 
respect  to  a  bill  held  by  the  bank,  where  he  had  no 
reason  to  know  that  it  was  in  the  bank.  Lewis  v. 
Planters  Bank,  8  How.  (Miss.)  267. 

A  trader  accustomed  to  do  business  at  a  bank  is 
bound  by  Its  usage  to  give  notice  t>efore  due  on 
notes  held  for  collection,  instead  of  making  demand 
when  due.  Warren  Bank  in  Dan  vers  v.  Parker,  8 
Gray,  22L  The  court  says  this  usage  was  universal 
and  long  continued  in  the  place. 

To  tbe  same  effect  were  the  decisions  in  respect 
to  parties  having  knowledge  of  the  usage,  in  Jones 
▼.  Fales,  4  Mass.  245,  and  Moore  v.  Waitt,  18  N.  H. 
415. 

But  in  the  case  last  named  such  a  custom  of  a 
t>ank,  and  of  others  in  the  locality,  not  to  present 
a  bill  left  for  collection,  but  to  give  notice  through 
tbe  mails  on  the  last  day  of  grace,  was  held  not 
Mndlng  on  the  drawer  of  a  bill,  which  was  not  made 
payable  at  that  bank,  merely  because  he  was  told 
Iqr  tbe  payee  that  he  should  get  it  discounted  at 
Cbat  bank. 

Tbe  usage  of  banks  adopted  for  their  own  con- 
Tenlence  to  hand  paper  to  a  notary  for  demand 
cannot  vary  the  contract  between  the  banks  and 
their  dealers,  but  the  notary  acts  as  the  agent  of 
the  bank.  Ayrault  v.  Paciflc  Bank,  47  N.  Y.  670,  7 
Am.  Bep.  489. 

But  in  Warren  Bank  v.  Suffolk  Bank,  10  Cush. 
IB2,  the  usage  of  banks  to  place  notes  sent  for  col- 
lection in  tbe  hands  of  a  notary  for  demand  and 
protest  was  held  binding  on  those  who  had  notice 
«fft. 

The  usage  of  a  bank  to  employ  another  bank  as 
agent  to  transmit  drafts  left  for  colieotion,  to  a 
correspondent  of  the  latter  bank  in  the  place 
where  the  drafts  were  payable,  and  where  the  first- 
named  bank  bad  no  correspondent,  is  good  as  to  a 
party  having  notice  thereof.  Dorchester  ft  M.  Bank 
T.  Hew  Bnglaod  Bank,  1  Cush.  177. 
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But  no  custom  can  absolve  a  bank  from  tbe  duty 
to  transmit  to  a  correspondent,  to  whom  it  sends  a 
note  for  collection,  instructions  as  to  the  residence 
of  an  indorser,  where  there  is  another  person  bear- 
ing his  name,  and  the  facts  are  known  to  the  for- 
mer bank  and  not  shown  by  the  note.  Borup  v. 
Nininger,6Minn.528. 

The  usage  of  banks  mutually  to  credit  the  avails 
of  collections  cannot  deprive  third  persons  who 
own  the  bills  or  notes  deposited  for  collection  of 
thehr  rights.  Hackett  v.  Reynolds,  114  Pa.  888; 
Lawrence  v.  Stonlngton  Bank,  6  Conn.  621. 

At  least,  as  expressed  in  the  last-named  case, 
where  there  is  no  express  or  implied  assent  to  such 
usage,  as  for  instance  in  a  case  where  the  usage 
was  not  generally  known. 

The  custom  of  banks  not  to  pay  a  draft  after  cer- 
tain hours,  but  to  mark  it  and  permit  it  to  be  paid 
the  next  day  at  the  clearing  house,  makes  such 
marking  an  acceptance,  and  there  is  no  laches  in 
presenting  it  at  the  clearing  house  the  next  day. 
Bobson  V.  Bennett,  2  Taunt.  384. 

The  pracdoe  of  other  banks  as  to  notes  held  for 
collection  is  immaterial  in  respect  to  a  note  left  at 
a  bank  which  has  a  different  practice.  Camden  v. 
Doremus,  44  U.  8. 8  How.  filfi,  11 L.  ed.  705. 

A  usage  which  would  justify  a  bank  in  leaving  a 
draft  with  the  drawer  on  presentation  for  payment 
was  held  not  to  be  established,  in  Montgomery 
Couuty  Bank  v.  Albany  City  Bank,  8  Barb.  898,  but 
whether  such  a  usage  could  be  valid  does  not  seem 
to  have  been  considered.  As  to  ooUeotion  of 
checks,  see  next  division. 

CheOss, 

The  general  usage  of  banks  to  treat  a  deposit  of 
a  check  on  another  bank  for  collection  as  a  bail- 
ment and  not  as  creating  the  relation  of  debtor 
and  creditor,  which  will  give  the  depositor  the  right 
to  check  against  the  deposit  before  collection  of 
the  check  deposited,  is  recognised  in  Beal  v.  Somer- 
vlUe,  17  L.  B.  A.  881,  5  U.  &  App.  14,  60  Fed.  Bep. 
647. 

The  practice  of  certain  banks  in  Chicago  to  send 
checks  for  collection  to  banks  on  which  they  were 
drawn  was  held  not  sufficient  to  make  a  custom, 
but  at  any  rate  to  be  not  applicable  to  certified 
checks.  Drovers  Nat.  Bank  v.  Anglo-American 
Packing  ft  Provision  Co.  117  HI.  lOa 

The  custom  to  send  a  check  on  a  country  bank  to 
the  drawee  by  post  on  the  day  it  was  received  was 
considered  in  Hare  v.  Henty,  10  C.  a  N.  8. 6S,  with 
respect  to  evidence  of  a  recent  change  of  custonu 

The  custom  of  banks,  when  a  foreign  check  is 
paid  to  a  banker  by  a  customer,  if  the  banker  has 
no  agent  at  the  place  where  it  is  payable,  to  send 
the  check  direct  to  the  drawee,  is  shown  in  Hey- 
wood  V.  Pickering,  L.  B.  8  Q.  B.  428. 
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i^ored  tbe  exception  entirely.  The  rule  ap- 
plicable to  this  case  is  clearly  and  forcibly  stated 
in  Morse  on  Banks  and  Banking,  8d  ed.  §  586, 
in  Balbach  v.  Frelinghvj/9en,  15  Fed.  Rep.  675, 
and  in  Beal  y.  SamervUle,  and  Thompson  y. 
Oiles,  supra. 

Messrs.  Remley  &  Erc»nbr»ck,  for  ap- 
pellees: 

A  general  usage  or  custom  cannot  eyer  be 
given  in  evidence  to  vary  or  control  an  ex- 
press contract.  In  the  cases  cited  by  appellant 
the  fact  that  the  checks  or  drafts  were  trans- 
ferred for  collection  only  vras  not  controverted, 
or  was  assumed. 

Greenleaf  states  that,  '*  both  customs  and 
usage  must  be  proved  by  evidence  of  facts,  not 
of  mere  speculative  opinion/' 

Vol  2,  §  253. 


The  questions  ruled  out  by  the  court  called 
for  the  opinion  of  the  witness,  and  this  was 
not  as  to  the  local  usage,  but  for  the  general 
usage  of  banks. 

2  Greenl.  Ey.  g  251. 

Robinson,  Oh,  «71,  delivered  the  opinion  of 
the  court: 

The  check  upon  which  this  action  is  found- 
ed is  as  follows:  "$362.68.  Monticello,  Iowa, 
Oct.  17.  1890.  G.  W.  &  G.  L.  Lovell,  Bank- 
ers: Pay  Osbom  Bros.,  or  bearer,  three  hun- 
dred slxty-lwo  68-100  dollars.  John  Jacobs." 
Tbe  petition  alleges  that  the  payees  of  the 
check,  in  the  usual  course  of  business,  trans- 
ferred it  to  plaintiffs  by  writing  thereon  "Oa- 
born  Bros.  ;'*  that  it  was  forwarded  through  a 
bank   in  Dubuque  to  a  bank  in  Monticello. 


The  usual  course  of  exchange  of  a  certain  bank 
Is  not  relevant  on  the  question  of  laches  a^  to  a 
chock  which' was  not  drawn  or  Indorsed  with  a 
\iew  of  being  negotiated  or  cashed  at  that  bank, 
where  there  is  no  usage  of  trade  giving  reason  to 
suppose  it  would  be  collected  through  that  bank. 
Mohawk  Bank  y.  Broderick,  18  Wend.  188, 27  Am. 
Dec.  19S. 

Ufiage  is  not  competent  to  change  the  nature  of 
a  general  depositor  checks  so  as  to  entitle  the  bank 
to  return  them  after  banking  hours,  if  found  not 
to  be  good.  First  Nat.  Bank  of  Cincinnati  v.  Burk- 
Lardt«  100  U.  S.  680.  25  L.  ed.  768. 

The  custom  of  banks  taking  a  check  drawn  upon 
another  bank  from  a  stranger  to  satisfy  itself  by 
inquiry  as  to  bis  right  to  the  check,  and  of  his 
identity,  must  be  considered  on  the  question  of 
negligence  of  the  bank  on  which  It  is  drawn  in  pay- 
^g  it  to  a  bank  which  has  taken  it  from  a  stranger 
without  the  customary  precaution.  Ellis  v.  Ohio 
Life  Ins.  ft  T.  Oo.  4  Ohio  St.  628. 

The  temporary  custom,  not  usually  followed  by 
banks  belonging  to  a  clearing  house,  to  return 
checks  before  noon,  will  not  relieve  a  bank  from 
liability  to  receive  a  check,  for  which  there  were 
no  funds,  on  the  day  of  its  presentation,  and  which 
was  mit  returned  until  8  P.  M.  BanqueNationaie 
y.  Merchants  Bank,  Mont  L.  Bep.  7  Sup.  Ct.  880. 

An  alleged  custom  that  a  crossed  check  must  be 
sent  to  the  clearing  bouse  the  same  day,  if  received 
by  a  banker  in  time,  even  if  It  was  shown  to  exist 
as  between  bank  and  clearing  bouse,  was  held  not 
established  as  to  debtor  and  creditor,  so  as  to  dis- 
cbarge a  debtor  for  the  failure  of  the  bank  in 
which  it  was  put  to  present  it  at  the  clearing  house 
that  day.  Boddington  y.  Schlencker,  4  Bam.  ft 
Ad.  752. 

The  usage  of  a  clearing  house  by  which  the  faU- 
ure  of  a  bank  on  which  a  check  is  drawn  to  return 
It  not  later  than  the  following  morning  after  pres- 
entation makes  it  liable  thereon,  although  there 
are  no  funds  to  meet  the  check,  is  not  binding  on 
parties  who  do  not  belong  to  the  clearing-house 
sasocintion,  although  a  bank  belonging  thereto 
acts  as  agent  of  the .  owner  of  the  check  in  present- 
ing it.  Overman  v.  Hoboken  City  Bank,  80  N.  J. 
L.61. 

Buch  a  usage  does  not  cover  a  ease  of  presenting 
a  check  to  a  bank  as  agent  of  the  bank  on  which  it 
is  drawn,  although  tbe  agent  is  a  member  of  the 
association  while  the  principal  Is  not.    Ibid, 

The  failure  to  present  a  check  at  the  clearing 
house  in  accordance  with  mercantile  usage,  even  if 
it  would  have  been  paid  had  it  been  thus  presented. 
Is  not  material,  if  tbe  check  was  duly  presented  at 
tbe  proper  counter,  since  the  usage  merely  pro- 
vides a  substitute  for,  or  a  waiver  of,  ordinary  pres- 
entation, and,  if  the  latter  is  made,  the  usage  has  no 
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force.    Kleekanp  v.  Meyer,  6  Mo.  App.  444.   Sea 
also  infra  as  to  effect  of  usage  to  bind  bank. 

MisceUaneovMm  ~^ 

The  custom  of  banks  In  the  county  of  Lancaster 
to  use  bills  paid  in  by  their  customers  is  recited  in 
Thompson  v.  Giles,  2  Bam.  ft  a  422,  but  nothing 
decided  thereon. 

The  custom  of  banks  to  give  credit  for  bills  not 
due  when  paid  In  by  customers  is  also  shown  in 
Giles  V.  Perkins,  9  East,  12. 

The  custom  of  a  banking  house  to  charge  Inter* 
est  by  one-half  yearly  rests  is  held  Invalid  as  to  a 
customer  who  d  Id  not  know  of  it.  Moore  v.  Vougb- 
ton,  1  Stark.  487. 

The  custom  to  make  payment  on  presentation  of 
one  half  of  a  bank  note  binds  the  bank  in  favor  of 
an  admitted  owner  of  the  note.  Armat  v.  Union 
Bank  of  Georgetown,  2  Cranch,  0.  C.  180. 

The  usage  of  a  bank  to  pay  the  holder  but  one 
half  the  amount  on  presen ration  of  half  of  a  bank 
bill,  which  had  been  cut  in  two  for  safety  in  trans* 
mission.  Is  unreasonable  and  invaUd.  AUen  v* 
State  Bank,  21  N.C.  a 

So  publication  of  notice  by  a  bank  that  it  wHI 
not  pay  a  bill  except  on  production  of  both  parts* 
if  cut  in  two,  will  not  bind  the  holder,  at  least  If 
notice  was  not  received  by  him.  Bank  of  United 
States  V.  SlU,  6  Ck>nn.  106, 13  Am.  Dec.  44. 

Usage  of  other  banks  as  to  the  payment  of  inteiw 
est  Is  of  no  effect  in  respect  to  a  specific  agreement 
Including  other  terms  which  constructively  exclude 
the  obligation  to  pay  interest.  New  York  v.  Tradee* 
menHi  Nat.  Bank,  81 N.  Y.  8.  R.  TX. 

The  custom  of  banks  to  take  usury  Is  Invalid. 
Niagara  County  Bank  v.Baker,  1ft  Ohio  St  68;  Dun. 
ham  V.  Day,  18  Johns.  40:  Dunham  v.  Gould,  16 
Johns.  867, 8  Am.  Dec  828;  New  YorkfFlremen  Ini» 
Co.  v.;Ely,  2  Cow.  T07. 

The  custom  not  to  rectify  mistakes,  unless  ther 
are  discovered  before  leaving  the  l>ank,  is  unlaw* 
f uL    Gallatin  v.  Bradford,  1  Bibb,  200. 

The  negotiability  of  certain  debentures,  which 
had  recently  come  into  use,  was  held  in  Crouch  v. 
CrMit  Fonder  Co.  L.  R.  8  Q.  B.  874,  to  depend  on 
the  custom  of  the  trade,  although  that  m  ust  be  neo> 
essarily  recent. 

A  local  custom  cannot  change  the  law  of  negotia» 
ble  instruments,  unless  the  paper  is  locaL  Strings 
field  V.  Vivian,  68  Mich.  68L 

So  a  custom  to  return  dishonored  drafts  to  debt- 
ors from  whom  they  are  received  will  not  affect  i^ 
foreign  bill,  drawn  by  one  nonresident  upon  ao* 
other,  though  they  are  in  different  states. 

Custom  may  make  a  note  payable  at  bank  *ii» 
currency**  negotiable.  If  generally  understood  by 
merchonts,  or  even  when  It  Is  local.  If  it  is  known 
to  the  parties.   Rindskoff  y.  Barrett,  14  Iowa,  lOk 
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which  presented  it  to  G.  W.  A  G.  L.  Lovell 
for  payment,  but  that  pay meDt  was  refused  for 
the  reason  that  defendant  had  ordered  that 
payment  be  not  made;  and  that  the  check  was 
then  duly  protested.  The  answer  alleges  that 
the  check  was  given  to  pay  the  purchase  price 
of  125  young  hogs  which  were  sold  by  Osbom 
Bros,  to  defendant;  that,  to  induce  hira  to  pur- 
chase the  hoes,  Osbom  Bros,  fraudulently  and 
falsely  stated  that  said  hogs  were  perfectly 
sound  and  free  from  all  disease,  and  warranted 
tbem  to  be  so,  well  knowing  at  the  time  that 
they  were  not  sound  and  free  from  disease; 
that  defendant  relied  upon  such  statements 
and  warranty  in  making  the  purchase,  and  be- 
lieved such  statements  to  be  true;  that  the 
hogs  were  not  as  represented  and  warranted, 
but  at  that  time  were  infected  with  a  fatal  dis- 
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!,  which  caused  the  death  of  118  of  the  hojiu 
purchased,  and  reodered  the  remaining  ones 
worthless,  by  .reason  of  which  there  was  a*  total 
failure  of  conirideration  for  the  check.  Dam- 
ages to  other  hogs  of  the  defendant,  and  for  serr- 
ices  rendered  and  medicines  used  in  attempting 
to  cure  the  hogs,  to  the  amount  of  $815,  are  also 
alleged.  The  answer  denies  that  plaio tiffs  are 
now  the  owners  of  the  check,  and  avers  that 
this  action  is  brought  for  the  benefit  of  Osbom 
Bros. ,  who  are  the  sole  parties  in  interest,  for 
the  purpose  of  avoiding  the  defense  pleaded. 
1.  On  the  trial,  plaintiffs  introduced  in  evi- 
dence the  check,  the  indorsement  thereon,  and 
the  certificate  of  protest,  and  rested.  The  de- 
fendant then  offered  testimony  which  showed 
that  the  check  was  given  for  hogs,  as  alleged 
in  the  answer.    That  while  he  was  negotiating 


A  usaffe  to  pay  a  general  deposit,  If  made  in  de- 
preciated p&per.  In  paper  of  the  rame  kind.  Is  not 
valid.  Thompson  v.  RlKffs,  72  (J.  8. 6  Wall.  663, 18  L. 
ed.  704;  Marine  Bank  of  Chicago  v.  Bimey,  88  111. 
90;  Marine  Bank  of  Chicago  v.  Chandler.  27  IlL  638, 
81  Am.  Dec  248. 

In  the  latter  case  the  oonrt  declares  that  a  special 
local  custom  of  banks  cannot  change  the  laws  reg- 
ulating the  value  of  currency. 

But  the  general  and  well-eetabHshed  usage  of  the 
banks  in  a  city  to  return  a  depoeit  In  the  same  kind 
of  money  deposited  may  be  proved  as  part  of  a 
contract,  where  the  deposit  was  made  In  coin  and 
was  so  designated  in  the  depositor's  bank  book. 
Chesapeake  v.  Swain,  28  Md.  488b 

Bvidence  of  a  bank  practice  as  to  the  kind  of 
money  sent  out,  when  large  amounts  were  called 
for,  was  held  admissible  on  a  trial  for  larceny  of 
money  recently  received  from  a  bank,  in  connec- 
tion with  other  testimony  tending  to  Identify  ttie 
ttolen  money.    Baker  v.  State.  80  Wis.  416. 

The  custom  of  a  bank  to  give  credit  to  customera 
on  debts  upon  notice  of  a  deposit  to  its  credit  in 
any  one  of  several  other  banks  is  valid  and  binding 
on  the  customer  who  knows  of  it,  but  requires  him 
to  have  notice  given  before  he  can  claim  the 
credit.  But  a  special  contract  requiring  a  deposit  In 
a  particular  bank  supersedes  the  custom  to  that 
extent.    Exchange  Bank  v.  Cookman,  1 W.  Va.  168. 

Ko  custom  of  banks  can  change  the  legal  char- 
acter of  a  power  of  attorney  so  as  to  make  rogis- 
tered  Yirginia  consols  negotiable,  when  accom- 
panied by  power  of  attorney.  Baltimore  First 
Nat.  Bank  v.  Taliaferro,  72  Md.  164. 

The  usage  of  a  bank  may  give  effect  to  an  assign- 
ment  of  stock  to  the  cashier  as  security  for  notes 
held  by  the  bank  the  same  as  if  it  was  made  to  the 
tiank.  Stamford  Bank  v.  Ferris,  17  Conn.  S58. 
I  But  in  another  case  it  has  been  held  that  a  trans- 
fer to  a  cashier  as  security  for  a  debt  to  the  bank 
is  not  made  to  the  bank,  although  it  was  urged 
that  this  was  in  the  usual  course  of  giving  security 
to  banks.  New  England  Marine  Ins.  Co.  v.  Chand* 
tor,  16  Mass.  87S. 

Neeeaatty  of  knou^edge  cf  custom. 

It  will  be  seen  from  the  cases  above  mentioned 
that  persons  having  knowledge  of  a  bank  usage 
are  generally  regarded  as  assenting  thereto,  and 
tbenafore  bound  by  such  usage  In  respect  to  their 
contracts  with  the  tmnk.  A  more  difficult  ques- 
tion is  as  to  the  effect  of  such  custom  on  persons 
who  have  no  knowledge  thereof.  As  to  this,  the 
general  rule  seems  to  be  established  that  those  who 
make  or  indorse  notes  payable  at  a  bank  are  pre- 
sumed to  have  knowledge  of  valid  usages  of  the 
t>ank  in  respect  to  the  presentation  and  protest  of 
auoh  paper.  Planters  Bank  v.  Markbam,  6  How. 
n  L.R.A. 


(Miss.)  807, 37  Am.  Dec.  162:  MUls  v.  Bank  of  United 
Stales,  24  U.  S.  U  Wheat.  481,  6  L.  ed.  512:  Renner  v. 
Bank  of  Columbia.  88  U.  S.  9  Wheat.  661, 6  L.  ed.  166; 
Bank  of  Washington  v.  Triplett,  26  U.  S.  1  Pet.  8S, 
7  L.  ed.  87:  Bank  of  Columbia  v.  Magruder,  6  Harr. 
ft  J.  172. 14  Am.  Dec.  271:  Bank  of  Columbia  v.  Fitz- 
hugh,  1  Harr.  ft  G.  288;  Carolina  Nat.  Bank  v.  Wal- 
lace, 18  S.  a  347, 86  Am.  Bep.  684;  Benedict  v.  Boee, 
16S.C.629. 

So  a  person  in  Alexandria  drawing  on  a  person 
in  Washington  is  presumed  to  know  of  the  custom 
as  to  days  of  grace  in  the  latter  place,  at  least  the 
bolder  who  sends  it  to  Washington  for  collection 
is  presumed  to  know.  Bank  of  Washington  v, 
Triplett,  supra. 

So  an  indorser  in  Baltimore,  exclusively  engaged 
in  commerce,  where  the  note  was  payable  in  the 
District  of  Columbia,  was  presumed  to  know  of  the 
custom  of  the  district  as  to  days  of  grace;  and  his 
placing  the  note  in  bank  for  ooileotion  was  equiv- 
alent to  an  agreement  that  it  should  be  sent  for- 
ward for  collection  in  conformity  to  such  custom, 
Jackson  v.  Union  Bank,  6  Harr.  ft  J.  146. 

In  several  cases  persons  dealing  with  a  bank  are 
held  to  be  presumably  cognizant  of  its  usage  as  to 
demand,  notice,  and  protest,  where  the  cases  fail  to 
show  whether  the  paper  was  payable  at  bank  or 
not  Shove  v.  Wiley,  18  Pick.  568;  Lincoln  ft  Ken- 
nebeck  Bank  v.  Hammatt,  8  Mass.  1S8. 

So  the  purchaser  of  a  note  made  in  a  peculiar 
form,  in  accordance  with  a  usage  of  a  bank  at 
which  it  is  made  payable,  is  presumed  to  know  of 
the  usage.  Fowler  v.  Brantly,  88  U.  8. 14  Pet.  818, 
10L.ed.478. 

But  an  indorser  who  does  not  know  of  the  usage 
of  a  bank  as  to  the  demand  of  payment  on  the  first 
day  of  grace.  Is  not  bound  by  it.  Leavitt  v.  SImes, 
3  N.  H.  14. 

It  does  not  appear  in  this  case  whether  the  note 
was  payable  at  bank  or  not,  but  it  seems  that  the 
usage  proved  applied  to  notes  payable  at  any  par- 
ticular place,  as  well  as  to  those  payable  at  bank. 

So  an  indorser,  with  no  knowledge  of  the  usage 
of  a  bank  in  anotner  state,  to  omit  notice  to  non- 
'residenc  parties  on  notes  left  for  ooUectlon,  was 
held  not  bound  by  such  usage.  Pelrce  v.  Butler,  14 
Mass.  808. 

A  person  'dealing  with  a  bank  is  presumed  to 
know  its  usage  as  to  crediting  checks  and  drafts 
conditionally  subject  to  collection  on  nonpayment. 
Moors  V.  Qoddard,  147  Mass.  287. 

A  custom  of  banks  not  to  regard  erasures  of 
printed  matter  as  suspicious  indication  of  an  alter- 
ation, where  such  erasure  of  wrttten  matter  would 
be  so  regarded  if  any  such  custom  exists,  was  held 
to  be  neither  so  old  nor  general  as  to  bind  one  not 
cognizant  of  it.  Mahal  we  Bank  v.  Douglass,  81 
Conn.  170. 
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for  them  he  told  one  of  the  Osborns  that  he 
would  not  have  diseased  hogs  on  his  place  for 
|1 ,000,  and  that  Osborn  said:  "They  are  iust 
as  sound  as  any  hogs  could  he.  We  have  had 
them  for  some  time,  and  they  cat  well  and  do 
well."  Tbathe  also  said:  "I  warrant  every  pig 
to  be  as  sound  as  any  pig  you  ever  bad  on  your 


place."  That  the  price  was  then  agreed  upon» 
and  the  hogs  purchased  were  selected  from  a 
large  number  in  the  yard  where  thev  were 
kept.  That  the  purchase  was  made  Wednes- 
day, and  the  hogs  were  received  by  him  the- 
next  Saturday.  That  they  began  to  die,  and 
many  of  them  were  dead  on  the  next  Wednes- 


JudieHal  notice, 

A  oourt  will  take  judicial  notice  of  a  lonir,  no- 
torious, and  universal  usaire  of  banks  to  treat  a  de> 
posit  for  coUectJon  of  cheoks  on  another  bank  as 
a  bailment,  and  not  as  creating  the  relation  of 
debtor  and  creditor,  which  will  allow  the  deposit 
to  be  checked  out  before  collection  of  the  check 
deposited.  Beal  v.  SomerviUe,  17  L.  B.  A.  291,  6  U. 
8.  App.  14, 60  Fed.  Bep.  647. 

8o  the  universal  custom  of  banks  which  all  men 
must  be  presumed  to  know  will  be  taken  notice  of 
by  the  courts.    Munn  v.  Burch,  25  111.  8{». 

Of  this  character  is  the  custom  of  banks  to  allow 
checks  aflrainst  deposits.    Ibid, 

But  in  Planters  Bank  of  Prince  Geor^e^s  Ck)unty 
V.  Farmers  ft  M.  Bank,  8  Gill  ft  J.  449,  the  court  re- 
fused to  take  judicial  notice  of  a  usage  to  pay  cur- 
rent deposits  to  depositors  on  demand  at  the  coun- 
ter of  the  bank,  where  there  was  no  proof  of  the 
usage,  and  it  had  not  been  previously  established 
Judicially. 

The  court  will  not  know  JudidaUy  that  one-half 
per  cent  discount  is  given  by  the  Ux  mtreatoria  on 
a  bill  of  exchange  received  in  payment.  Ward  v. 
Bverettt  1  Dana,  429. 

Eiffect  of  wage  to  bind  hank, 

A  general  or  particular  usage  In  a  given  direc- 
tion will  bind  the  bank  in  respect  to  a  third  person 
who  deals  with  it  in  good  faith*  Pope  v.  Bank  of 
Albion,  67  N.  Y.  181. 

The  usage  of  a  bank  is  competent  to  show  the  au- 
thority of  its  president.  Keiffer  v.  Bank  of  Knox- 
ville,  1  Head,  182. 

A  usage  of  banks  to  make  the  certification  of  a 
check  import  an  absolute  obligation  to  pay,  even 
if  the  checks  are  forged,  cannot  be  proved.  Secur- 
ity Bank  of  New  York  v.  National  Bank  of  the  Be- 
publlc,  67  N.  Y.  458, 28  Am.  Bep.  129. 

The  usage  for  a  teller  to  certify  checks  to  enable 
the  holder  to  use  afterwards  at  his  pleasure  was 
held  invalid  in  Muasey  v.  Eagle  Bank,  9  Met.  806.  in 
which  it  seems  to  be  regarded  as  a  power  that  could 
not  be  properly  given  to  a  single  ofKcer,  and  in 
which  the  court  expressly  sasrs  it  is  a  power  that 
canaot  be  implied  as  part  of  the  duty  of  any  single 
officer.  But  the  very  general  use  of  certified  checks 
in  recent  years  seems  to  render  such  doctrine  obso- 
lete and  it  has  been  held  in  Merchants  Nat.  Bank  of 
Boston  v.  Suite  Nat.  Bank  of  Boston,  77  U.  S.  10 
Wail.  604,  19  L.  ed.  1008,  and  Coke  v.  State  Nat. 
Bank  of  Boston,  62  N.  7.  96,  that  a  cashier  has  such 
authority  virtuU  officii  independent  of  any  custom. 
This  would  seem  to  make  it  entirely  competent  hy 
custom  to  give  such  power  to  some  other  officer  of 
the  bank. 

The  custom  of  banks  in  a  place  to  borrow  money 
aod  give  notes  therefor  is  admissible  on  the  ques- 
tion of  the  cashier*s  power  to  give  a  note.  Grain 
V.  First  Nat.  Bank  of  Jacksonvilie,  114  111.  516. 

The  custom  of  a  cashier  to  sign  and  issue  certifi- 
cates of  deposit  is  binding  on  the  bank,  as  to  his 
authority  to  do  so.  Barnes  v.  Ontario  Bank,  19  N. 
Y.162. 

A  custom  to  pay  overdrafts  of  solvent  customers 
is  not  reasonable  or  valid.  Lancaster  Bank  v. 
Woodward,  18  Pa.  867,  67  Am.  Dec  618;  Oakland 
Bank  of  Savings  v.  Wilcox,  60  Gal.  126. 

In  the  last  case  it  was  said  that  this  would  be  a 
21  L.  R.  A. 


mere  usage  to  misapply  funds  which  could  not  b» 
countenanced  in  a  court  of  justice. 

But  in  Gumming  v.  Shand,  6  HurlsK  ft  N.  06,  it 
was  left  to  the  Jury  to  say  whether  there  was  such 
a  course  of  dealing  with  the  bank  as  to  overdraw- 
ing which  required  notice  from  the  bank  to  put  an 
end  to  it. 

A  custom  of  a  bank  to  take  assignments  of  stock 
in  payment  of  debts  cannot  bind  it  to  do  so  in  anjr 
particular  case,  as  this  would  be  to  create  a  con* 
tract.    Harper  V.  Calhoun,  7  How.  (Mis8.i  288. 

Merely  sending  forward  for  acceptance  many 
time  drafts,  discounted  for  a  constant  customer* 
without  any  agreement  or  understanding  therefor* 
does  not  bind  the  bank  to  do  so  in  subsequent  cases. 
Citizens  Bank  of  Baltimore  v.  Orafflln,  81  Md.  607« 
1  Am.  Bep.  66. 

A  usage  to  deliver  packages  at  a  receiving  teller^ 
desk  may  be  shown  on  the  bank*s  liability  for  pack- 
ages so  delivered.  Hotohkiss  v.  Artisan's  Bank,  tt 
Barb.  617. 

Delivering  packages  of  treasure  by  an  express 
company  to  a  bank  is  not  within  that  class  of  busi- 
ness which,  by  general  usage,  is  to  be  done  with* 
in  ordinary  banking  hours.  Marshall  v.  Ameilcaa 
Bzp.  Co.  7  Wis.  1,78  Am.  Deo.  881. 

In  this  case  it  was  shown  to  be  customary  for  tli» 
particular  bank  to  receive  such  packages  after 
banking  hours,  and  that  the  package  in  question 
was  refused  because  the  vault  was  dosed,  and  the 
cashier,  who  had  the  keys,  had  gone. 

WhcA  tufflolent  to  ettabUth  usape. 

To  constitute  a  usage  of  banks  it  is  said  in  Adam* 
V. Otterbank,  66 U. &  15  How.689, 14 L.  ed. 805,  that 
it  must  apply  to  the  place  rather  than  to  the  bank, 
and  apply  to  all  the  banks  of  the  place.  It  was- 
there  held  that  the  usage  of  a  bank  as  to  days  of 
grace,  when  it  had  existed  for  two  years  only,  and 
no  public  notice  thereof  had  been  given,  while  but 
four  instances  of  its  exercise  had  occurred,  was  not 
binding  as  to  a  person  who  had  no  knowledge  of  it. 

The  uniform  custom  of  a  single  bank  may  ba 
sufficient  as  a  local  custom,  if  there  is  no  other 
bank  in  the  place.  Sahlien  v.  iBank  of  Lonoke,  90 
Tenn.  221, 5  Bkg.  L.  J.  79. 

But  evidence  of  the  usage  of  two  banks  in  New 
York  city,  and  of  single  instances  in  accordance- 
therewlth  in  the  practice  of  other  banks,  is  insuffl* 
clent  to  show  a  local  custooL  Springfield  v.Ylvian^ 
68  Mich.  68L 

YHiile  it  may  be  correct  to  say  that  a  local  bank 
custom  to  be  regarded  as  an  implied  modificatioa 
of  a  contract  must  apply  to  all  the  banks  of  a  piaoe^ 
it  would  seem  from  many  of  the  cases  above  dted 
that  a  usage  even  if  confined  to  only  one  of  the 
banks  of  a  place  might  be  effectual  to  bind  the 
bank  or  one  who  dealt  with  the  bank  after  he  had 
knowledge  of  tiie  usage. 

As  an  instance,  see  Fowler  v.  Brantly,  89  U.  S.  U 
Pet818.10L.ed.478. 

But  such  a  usage  limited  to  a  particular  bank 
can  hardly  be  entitled  to  any  effect  except  as  to 
those  who  had  actual  knowledge  of  it,  while  a  local 
usage  proper  may  be  presumed  to  be  known  in  the 
locality.  This  phase  of  the  subject,  however,  as  to 
usages  of  particular  banks  as  distinguished  from  lo- 
cal usages  has  not  received  much  attention  fronk 
theoourts.  B.A.B. 
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day,  and  that,  of  th«  125  hogs  purchased  of  the 
OshorDS,  118  died  within  three  weeks  from  the 
time  they  were  received.  That  23  of  his  ho^s 
not  ohtalned  from  the  Osborns  also  died,  and 
that  he  incurred  expense  and  performed  labor 
In  caring  for  the  diseased  hogs.  The  evidence 
on  that  branch  of  the  case  would  have  author- 
ized the  jury  to  find  that  there  was  a  total  fail- 
ure of  consideration  for  the  check.  No  wit- 
oessea  testified  for  the  plaintiffs,  in  regard  to 
their  ownership  of  it,  but  defendant  stated 
that  he  had  a  conversation  with  Mr.  Schoon- 
over  in  which  the  latter  was  asked  why  he  did 
not  return  the  check  to  the  Osborns,  and  an- 
swered:  "I  did  try  to  return  it,  but  they 
wouldn't  take  it  back;"  and  "I  don't  know 
whether  they  are  worth  anything,  but  we  are 
secured  by  their  father."  in  regard  to  obtain- 
ing the  check,  Mr.  8choonover  said:  *'0s- 
bom  came  in  after  banking  hours,  threw  down 
the  check  and  asked,  'How  is  thatf  "  Schoon- 
over  looked  at  it,  and  said,  "All  right,"  and 
gave  credit  for  it.  W  hen  payment  of  the  check 
was  refused  by  the  persons  on  whom  it  was 
drawn,  the  cashier  of  the  Monticello  bank,  to 
which  it  had  been  sent  for  collection,  informed 
Schoonover  by  telephone  of  the  fact.  In  re- 
sponse the  latter  said:  "Well,  what  have  I 
got  to  do  about  it?"  Tbe  Osborns  transacted 
their  banking  business  with  plaintiffs,  but  re- 
fused to  take  up  the  check  until  an  attempt 
should  be  made  to  collect  it  by  suit.  The  de- 
fendant admits,  in  effect,  that  if  plaintiffs  are 
innocent  purchasers  of  the  check  for  value, 
they  are  entitled  to  recover  its  amount,  but  he 
insists  that  in  law  they  are  presumed  to  have 
taken  it  for  collection  only,  with  the  right  to 
return  it  when  payment  was  refused.  For  the 
purpose  of  showing  that  such  a  presumption  is 
authorized,  he  offered  to  prove  by  two  expe- 
rienced bankers  of  Jones  county  that,  by  gen- 
eral custom  of  bankers  in  that  county  and  else- 
where, a  check  drawn  on  one  bank,  when 
presented  to  another  by  one  of  its  customers, 
was  passed  to  his  credit,  but  that  the  credit  so 
given  was  treated  as  a  receipt  for  the  cheek, 
and  not  as  a  payment.  The  offered  evidence 
was  rejected.  The  appellant  insists  that  it 
should  have  been  received,  and  cites  numerous 
authorities  to  show  that  in  the  absence  of  a 
special  agreement,  when  a  bank  receives  from 
a  depositor  a  check  upon  another  bank  for  col- 
lection, if,  without  fault  on  the  part  of  the 
bank  receiving  it,  the  collection  is  not  made, 
that  bank  has  the  right  to  return  the  check, 
and  cancel  the  credit  for  it  which  was  given  to 
the  depositor.  The  custom  which  defendant 
sought  to  prove  would  not  have  affected  the 
right  of  plaintiffs  to  stand  upon  their  agreement 
with  Osbom  Bros.  That  was  shown  by  the 
check  and  the  indorsement  thereon  set  out  in 
the  petition.  The  check  is  in  form  a  negotia- 
ble instrument  The  transfer  of  such  checks 
Is  governed  in  most  respects  by  the  rules  applica- 
ble to  negotiable  promissory  notes.  Tiedeman, 
Com.  Paper,  %  440;  2  Parsons,  Notes  &  Bills, 
67  et  9eq.  Notwithstandhig  the  fact  that  the 
check  in  suit  is  payable  to  Dearer,  it  was  trans- 
ferred bv  an  indorsement  in  blank.  By  so  in- 
dorsing it  the  payees  assumed  the  same  liabil- 
ity they  would  have  been  under  by  such  an 
indorsement  had  the  check  been  made  payable 
to  order.  Tiedeman,  Com.  Paper,  g  257a, 
21  UK.  A. 


270;  Bimilau)  v.  Cdton,  18  Gray,  809,  74  Am. 
Dec.  683;  Smith  v.  Ravmn,  61  Ga.  208;  Johnson 
V.  Mitchell,  60  Tex.  212.  82  Am.  Rep.  602:  1 
Morse,  Banks  &  Bankinir,  §  891 :  Story,  Prom. 
Notes,  §  183.  The  effect  of  the  blank  in- 
dorsement of  a  negotiable  instrument,  includ- 
ing delivery,  is  to  transfer  tbe  title  to  such  in- 
strument to  the  indorsee,  and  the  presumption 
in  the  absence  of  a  showing  to  the  contrary,  is 
that  it  was  for  a  valuable  consideration.  Tiede- 
man, Com.  Paper,  g  256.  Tbe  effect  of  the  in- 
dorsement in  question  was  to  transfer  to  the 
plaintiffs  the  title  to  tbe  check,  not  merely  to 
enable  them  to  collect  it,  but  for  all  purposes. 
That  such  was  the  intent  of  the  parties  is 
shown  to  some  extent  by  the  fact  that  credit 
was  given  to  Osbom  Bros,  for  tbe  check.  In 
the  absence  of  evidence  that  tbe  giving  of 
credit  was  only  for  the  purpose  of  keeping  a 
record  of  the  check, — a  matter  of  bookkeep- 
ing,— we  must  presume  that  it  was  intended 
as  a  pavment.  The  custom  of  banks  upon 
which  defendant  relies  could  not  have  con- 
trolled tbe  agreement  of  the  parties  as  shown 
by  tbe  indorsement,  and  evidence  to  prove  it 
was  therefore  properly  rejected.  The  claim 
that  plaintiffs  are  not  the  owners  of  the  check 
is  not  supported  by  the  evidence. 

2.  A  witness  for  defendant  testified  tbnt  the 
indorsement  on  the  check  was,  in  his  opinion, 
in  the  handwriting  of  one  of  the  plaintiffs. 
On  cross-examination  the  witness  stated  that 
be  was  not  much  acquainted  with  the  hand- 
writing of  Osbom  Bros.,  and  would  not  at- 
tempt to  identify  it,  and  that  he  would  not  say 
the  indorsement  was  not  in  the  handwriting  of 
one  of  the  Osborns.  There  was  no  attempt  to 
show  that  the  indorsement  was  made  without 
due  authority,  and  the  evidence  on  that  point 
would  have  been  entitled  to  but  little  weight, 
had  it  been  competent  and  material.  It  was 
immaterial,  however,  for  the  reason  that  the 
party  whose  signature  the  indorsement  pur- 
ported to  be  did  not  deny  it  in  writing  under 
oath.  For  that  reason  it  was  the  duty  of  the 
court  to  treat  it  as  genuine  and  admitted.  Code, 
§  2780;  Robinson  v.  Lair,  81  Igwa,  10. 

8.  It  is  said  the  jury  might  have  found 
from  tbe  evidence  that  the  check  was  pro- 
cured from  defendant  by  fraud  on  the  part 
of  Osbom  Bros.,  and  that  the  burden  was  on 
plaintiffs  to  show  that  they  procured  it  for  a 
valuable  consideration,  without  notice  of  the 
fraud.  But  the  record  does  not  contain  evi- 
dence which  would  have  authorized  the  jury 
to  find  that  the  fraud  alleged  had  been  proven. 
The  evidence  fails  to  show  with  what  disease 
the  hogs  died.  It  does  not  show  that  they  were 
infect^  when  sold.  It  is  shown  that,  about 
tbe  time  the  sale  was  made,  there  were  some 
dead  hogs  in  the  yard  where  those  sold  were 
kept,  and  that  some  of  them  died  soon  after 
they  were  removed  from  it.  But  it  is  not  cer- 
tain whether  the  dead  hogs  in  the  yard  speci- 
fied died  before  or  after  the  purchase  was 
made,  and,  if  it  be  conceded  that  the  hojgs  in 
controversy  were  diseased  when  sold,  it  is  not 
shown  that  Osbom  Bros,  knew  that  fact  at  the 
time  of  the  sale.  We  conclude  that  the  evi- 
dence was  not  sufficient  to  authorize  a  verdict 
for  defendant,  and  that  the  action  of  the  court 
in  directing  a  verdict  for  plaintiff  was  right 

T?i6jiujlgment  is  afflrmecL 
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Od  October  18,  1803.  the  following  lupple- 
mental  opiDion  was  filed: 

By  the  court; 

Id  a  petition  for  rehearing  the  appellant 
urees  several  objections  to  the  opinion  hereto- 
fore filed  in  this  case,  one  of  which  demands 
notice.  It  is  said  in  the  statement  of  the 
opinion  that  as  the  signature  which  appeared 
to  be  iodorsed  on  the  check  was  not  denied  in 
writing  under  oath  by  the  party  whose  signa- 
ture it  purported  to  be,  it  was  the  duty  ofthe 
court  to  treat  it  as  genuine  and  admitted,  is  er- 
roneous. The  answer  does  not  deny  specific- 
ally the  geniiioeness  of  the  signature,  but 
avers  that  the  check  was  delivered  to  the  plain- 
tiffs for  the  sole  purpose  of  collecting  it.  There 
is  a  denial  of  some  of  the  matters  alleged  in 
the  petition  although  it  is  at  lenst  doubtful  if 
the  genuioeness  of  the  indorsement  is  made  an 
iflsue. 


We  find,  however,  on  further  examination  of 
the  record  that  the  district  court  in  a  ruling  on 
the  admission  of  testimony  treated  the  signa- 
ture as  denied.  It  is  the  well-settled  rule  that 
the  genuineness  of  such  a  signature  may  ho 
placed  in  issue  by  a  denial  not  made  by  the 
person  whose  signature  it  purports  to  be,  and 
that  in  such  cases  the  burden  of  proof  as  to 
that  issue  is  upon  the  party  making  the  denial* 
Therefore  evidence  to  show  that  the  signature 
in  question  was  not  ^nuine  was  material. 
The  error  of  the  opinion  in  assuming  that  it 
was  not  does  not  affect  the  result  in  this  court, 
however,  for  the  reason  that  the  evidence  sub- 
mitted was  not  sufficient  to  authorize  a  finding 
that  the  sifniature  was  not  genuine.  Other 
questions  discussed  in  the  petition  for  rehear* 
ing  were  so  treated  in  the  opinion  that  we  do 
not  deem  it  necessarv  to  notice  iliem  father. 

TJu  pelitum/or  re/ieanng  i$  ovcf,  uled. 
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Deceased,  Appt, 

ESSEX  ELECTRIC  STREET  R.  CO. 


(- 


.Haas.. 


.) 


1.   lioavliifl:  street-cars  in  the  street  Is 
not  an  invitation  or  license  to  children 

to  play  upon  them,  even  though  the  street-oar 
company  knows  that  they  are  calculated  to  at- 
tract children,  and  do  In  fact  attract  them. 
8.  The  jronth  of  a  wron^^doer  and  tres- 
passer,  althoogb  he  acted  as  reasonably  as 
mlfirht  be  expected  of  him,  if  his  conduct  con- 
tributes to  an  injury  which  he  receives,  will  not 
prevent  his  contributory- negliirenot)  from  con- 
stituting a  defense  to  a  person  whose  negligence 
also  coutrlbuted  to  the  injury. 

(May  L  1893.) 

APPEAL  by  complainant  from  a  Judgment 
of  the  Superior  Court  for  Essex  County 
in  favor  of  deiendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  result- 
ing in  death,  and  alleged  to  have  been  caused 
hy  defendant's  negligence.     Affirmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Mr,  C.  G.  Fall  for  appellant. 
Mr.  F.  L.  Evans  for  appellee. 

Morton* «/.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  relies  upon  the  amended  dec- 
laration. It  is  difficult  to  understand  from 
it  precisely  what  the  cause  of  action  is,  or 
precisely  how  the  injury  complained  of  was 
received  by  the  plaintiff's  intestate.  It 
would  seem,   taking  the  declaration  as   a 


Note,— The  court  seems  to  regard  the  above 
case  US  within  the  rule  applicable  to  railroad  turn- 
tables, and  follows  the  Massachusetts  doctrine  in 
respect  to  them  as  shown  In  Daniels  v.  New  York 
&  N.  K  R.  Ck>.  (Mass.)  18  L.  R.  A.  218. 

For  the  conflict  of  authorities  in  that  class  of 
cnsos,  soe  note  to  Fort  Worth  &  D.  C.  H.  Co.  v.  Bob- 
orieon  CVex.)  U  L.  H.  A.  7«J. 
21  L.  K  A« 


whole,  that  he  was  not  a  traveler  on  the  hf  ?h* 
way,  though  there  is  an  allegation  to  tuut 
effect  inserted,  nor  a  mere  spectator,  injured 
while  looking  for  a  n[ioment  at  what  other 
children  were  doing,  as  was  the  case,  in  both 
respects,  with  the  plaintiff  in  Lans  ▼.  At* 
ktntie  Works,  107  Mass.  104,  111  Mass.  186. 
As  we  construe  the  declaration  it  alleges,  in 
substance,  that  the  defendant  left  several  can 
standing  in  a  public  street  for  several  days, 
in  violation  of  a  city  ordinance,  knowing 
that  they  would  entice  children,  and  that 
they  did  in  fact  entice  children  to  play  upon 
them ;  that  the  brake  chains  were  so  arranged 
that  when  one  brake  was  wound  up  the  other 
would  violently  unwind  and  recoil,  and  that 
the  brakes  were  not  fastened,  and  the  cars 
were  not  guarded ;  that  the  plaintiff's  intes- 
tate, and  other  children,  were  playing  on  the 
cars,  and  with  the  brakes,  and  that  while 
doing  so  one  of  the  brakes  unwound,  and 
caused  the  injury  complained  of;  that  tho 
leaving  of  the  car  in  the  street,  unguarded, 
and  with  brakes  unfastened,  was  an  invita- 
tion by  the  defendant  to  plaintiff's  intestate, 
and  other  children,  to  play  with  it,  or,  if 
not,  that  the  defendant  should  have  known 
that  the  cans  would  entice  children,  and  that 
it  was  its  duty  to  keep  the  brakes  fastened, 
and  the  cars  guarded,  so  that  children  could 
not  play  upon  them,  and  not  to  do  so  wna 
negligence  on  its  part,  which  rendered  it  li- 
able for  the  injury  to  the  plaintiff's  intestate. 
If  the  cars  had  been  left  standing  by  the  de- 
fendant on  its  own  premises,  near  the  high- 
way, in  the  same  condition  in  which  they 
were  left  standing  on  the  street,  it  is  clear, 
under  the  decisions  of  this  court,  that,  how- 
ever attractive  they  might  have  been  to 
children,  if  the  plaintiff's  intestate  had  been 
injured  by  them  while  at  play  upon  them, 
he  would  have  been  a  trespasser  and  th«  de- 
fendant would  not  have  been  liable.  DanieU 
V.  New  York  (k  N.  E.  R.  Co.  164  Mass.  849, 
18  L.  R.  A.  248 ;  McEaehem  v.  Boitan  d  M. 
R.  Co,  150  Mass.  615;  MorriMey  v.  Eaulrrn 
R.    Co.    126  Mass.   877,  80  Am.   Rep.   686; 


Kee  also  32  L.  R.  A.  825;  39  L.  R.   A.  112:  40  L. 
46  L.  R.  A.  829. 


R.  A.  385;  44  L.  R.  A.  655; 


1808. 


Commonwealth  v.  Joblin. 
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Lane  t.  AUaniie  Worka,  107  Mass.  104,  111 
Mass.  186.  In  such  a  case  the  only  duty 
which  the  defendant  would  have  owed  him 
would  have  been  not  to  injure  him  wantonly, 
or  by  conduct  recklessly  careless  on  its  part. 
DanieU  v.  JSew  York  dh  iV.  K  K  Co,  and 
Mcrrissey  v.  EaUern  R.   Co,  $upra. 

Assuming  that  there  was  evidence  for  the 
Jury  of  defendant's  negligence  in  leaving 
the  cars  in  the  street  as  it  did,  (see  Powell  v. 
Deoeney,  8  Cush.  800,  50  Am.  Dec.  788,)  we 
then  come  to  the  question  whether  plaintiff's 
intestate  is  to  be  regarded  as  a  trespasser, 
and  joint  actor  with'the  other  children.  lif 
he  is,  then  the  question  whether  he  was  in 
the  exercise  of  due  care  becomes  immaterial. 
•  His  wrongdoing  as  a  trespasser  and  Joint  act- 
or would,  in  such  event,  be  a  cause  contrib 
utin^  to  the  injury,  though  in  doing  what 
he  did  he  might  be  doing  no  more  than  would 
naturally  be  expected  from  a  child  of  his 
age.  We  think  he  must  be  regarded  as  a 
trespasser  and  joint  actor  with  the  other 
children.  Leaving  the  cars  in  the  street  as 
it  did  was  not  an^invitation  or  license  by 
the  defendant  to  him  to  play  upon  them,  even 
though  defendant  knew  that  they  were  cal- 
culated to  attract  children,  and  did  in  fact 
attract  them.  Knowledge  on  the  defendant's 
part  that  they  attracted  children  was  not  an 
invitation  or  license  to  them ;  otherwise,  the 
fact  that  one  knowingly  maintained  on  his 
own  premises  an  object  that  allured  children 
would  constitute  an  invitation  to  them.  Nor 
could  an  invitation  or  license  be  implied 
from  the  negligence  of  the  defendant,  if  there 
was  negligence,  in  leaving  the  cars  in  the 
street.  The  most  that  can  be  said  for  the 
plaintiff  is  that  the  defendant,  knowing  that 
the  cars  would  be,  and  were,  attractive  to 
children,  was  bound  to  anticipate  what  act- 
ually occurred,  and  to  exercise  a  correspond- 
ing degree  of  care  to  see  that  the  cars  were 
securef^  fastened  and  guarded,  and  is  liable 
for  an  injury  occurring  to  the  plaintiff's  in- 
testate through  its  failure  to  do  so.  This  as- 
sumes that  ail  that  the  plaintiff  is  required 
to  show  is  that  his  intestate  acted  as  reason- 
ably might  be  expected  of  him.  But  he 
might  do  that,  and  still  be  a  wrongdoer  and 
trespasser,  and  contribute  by  his  conduct  to 
the  injuiT  which  he  received.  If  he  did, 
then  the  fact  of  his  vouth,  and  the  fact  that 
the  defendant's  negligence  also  contributed 
to  it,  would  not  render  the  defendant  liable. 
If  the  cars  had  been  set  in  motion  by  other 
children,  and  the  plaintiff's  intestate  had 
been  injured  by  them  while  lawfully  upon 
the  highway,  the  defendant,  clearly,  would 
have  l^n  liable.  Lana  v.  Atlantic  Works, 
supra.  But  he  was  using  the  highway  and 
the  cars  for  play,  and  was  a  joint  actor  with 
other  children  in  causing  that  to  happen 
which  resulted  in  his  injury.  We  might 
fairly  assume,  if  it  were  necessary,  that  a 
boy  ten  years  of  age,  and  of  ordinary  intelli- 
gence, would  know  that  he  had  no  right  to 
play  upon  cars  which  a  street-railway  com- 
pany had  left  standing  in  the  streets.  Upon 
the  declaration,  as  we  interpret  it,  we  do- not 
think  that,  under  the  decisions  in  this  state, 
the  plaintiff  is  entitled  to  recover.  See  cases 
81  L.  R.  A. 


supra;  also,  McAlpin  v.  PotoeU,  70  N.  T, 
126,  26  Am.  Kep.  555. 

It  is  possible  a  different  result  might  be 
reached  in  the  English  courts,  though  the 
law  does  not  seem  to  be  finally  settled  there, 
{LyneJt  v.  Nurdin,  1  Q.  B.  29;  Eughea  v. 
Macfie,  2  Hurlst.  &  C.  744 ;  Mangan  v.  Ath* 
erton,  L.  R.  1  Exch.  239;  Cla/rk  v.  Cham- 
bers, L.  R.  8  Q.  B.  Div.  827,)  or  in  other 
courts  in  this  country.  Bioux  City  A  P.  R, 
Co,  V.  Stout,  84  U.  S.  17  Wall.  657,  21  L. 
ed.  745 ;  Kejfe  v.  Miltcaukee  «fc  St.  P.  R.  Go. 
21  Minn.  209 ;  Kansas  Cent.  R,  Co,  ?.  MU- 
simnions,  22  Kan.  686. 

judgment  afflrmed. 


COMMONWEALTH  of  Massachusetts 

9. 

Charles  S.  JOSLIN. 
058  Mans.  iSBL) 

1.   It  is  the  dnty  of  a  eommijMioner  who 

has  been  appointed  by  the  supreme  judicial  court 
to  report  upon  a  petition  to  establish  the  truth  of 
allegations  in  a  bill  of  ezceptioDB  disallowed  by 
the  superior  court,  to  consider  the  statemeDtn  in 
the  certificate  disallowing  the  bill  wherein  the 
judge  points  out  the  amendments  which  are 
necessary  to  moke  the  bill  conform  to  the  truth. 
8*  The  preaentaticm  bjr  a  cnsiomer  to  a 
dni§^gl«t  licenaed  to  sell  liqnor  for  ne- 
ehatiical*  medicinal*  or  chemical  pur- 
poses of  a  cerUflcate  stating  the  use  for 


NOTB.— AiffTlC  to  rely  on  phi/sfoCan*«  certificate  in 
uilino  intoxicating  Uquon, 

The  decision  In  the  principal  case  would  feem  to 
go  a  step  further  than  any  of  the  preceding  cares, 
as  it  holds  that  there  will  be  no  protection,  even 
where  a  prescription  of  a  physician  is  given,  in 
cases  where  the  liquor  is  sold  with  a  knowledge 
that  it  Is  to  be  used  as  a  beverage  and  not  bona  fide 
as  medicine. 

Yet  such  decision  would  seem  to  call  for  nothing 
further  than  a  strict  compliance  with  the  statutes. 
See  State  v.  Tetrick,  84  W.  Va.  187,  infra. 

The  right  of  a  druggist  to  rely  upon  a  physician *s 
certificate  or  prescription  for  the  sale  of  intoxicat- 
ing liquors  would  seem  in  general  to  depend  upon 
the  construction  of  the  statutes  of  the  sevei-al 
states  regulating  thesalei 

The  sale  of  such  liquors  Is  prohibited  In  some 
states  except  where  the  prescription  of  a  physicinn 
has  been  procured  by  the  applicant  or  purchaser. 
Barton  v.  State,  09  Ind.  89,  infrcL. 

In  State  v.  Hendrtx,  08  Mo.  374,  the  court  held 
that  it  was  the  prescription  of  the  registered  phy- 
sician alone  that  satisfied  the  law  as  contained  in 
section  2  of  the  Missouri  Act  of  1883. 

So  it  has  been  held  that  it  must  be  shown  that  the 
physician  giving  the  prescription  was  a  regularly 
registered  and  practicing  physician,  otherwise  the 
prescription  will  not  be  received  as  evidence. 
State  V.  Biimkan,  24  Mo.  App.  482. 

And  where  the  prescription  stated  that  the  liquor 
was  **tobe  used  as  a  medicine"  it  was  held  no  com- 
pliance with  an  act  requiring  It  to  be  prescribed  as 
**a  necessary  remedy.**  State  y.  Klxdorf,  48  Mo. 
App.  494. 

So  where  the  statute  requires  that  the  prescrip- 
tion must  state  that  the  liquor  is  ^'absolutely** 
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wblch  liquor  to  wanted,  as  required  by  Stat.  1887, 
obap.  481,  will  not  protect  the  latter  from  a  pros- 
ecution for  illeflral  selling  if  to  his  knowledge  or 
belief  the  liquor  was  purchased  to  be  used  as  a 
beveraflre,  but  it  will  be  a  protection  if  either 
purchaser  or  seller  acted  in  good  faith. 

8*  The  mere  existence  of  reasonable 
cause  to  know  that  liquors  sold  by  a 
drugget  are  to  be  used  for  a  purpose 
for  which  he  has  no  rii^ht  to  sell,  will  not 
Justify  his  ooDviction  for  illegal  seUing.  There 
must  be  circumstances  attending:  the  sale,  or 
reckless  or  negligent  conduct  from  which  the 
jury  may  Infer  a  knowledge  or  belief  on  his  part 
that  the  sale  was  illegal. 

4.  Since  the  passage  of  Stat.  1887, 
chap*  48  if  as  before,  a  retail  druggist  holdiag 
a  license  of  the  sixth  class  is  bound  at  his  peril  to 
keep  within  the  condition  Imposed  by  Pub.  Stat., 
chap.  100,  S  9,  d.  4,  not  to  sell  liquor  to  a  minor 
either  for  his  own  use,  that  of  a  parent  or  of  any 
other  person,  as  the  exemption  by  chapter  431  of 
druggists  from  a  specified  condition  implies  that 
they  are  subject  to  the  other  conditions  imposed 
by  earlier  statutes. 

6.  The  grood  faith  of  a  dru^i^t's  clerk 
in  believing  a  minor  to  whom  he  sells  liquor  to  be 
of  age  will  not  relieve  his  employer  from  crimi- 
nal liability  for  such  sale  if  made  with  his  knowl- 
edge or  consent. 

6.  Delivery  of  intoxicating  liquors  to  a 
minor  acting  as  the  ag^ent  of  a  dis- 
closed adult  principal  Is  within  the  prohibi- 
tion of  Pub.  Stat.,  chap.  100,  S  9,  cL  4,  against  any 
sale  or  delivery  to  a  minor  '^either  for  his  own 
use,  the  use  of  a  parent,  or  of  any  other  person.** 

(KnotblUm^  J.,  dissents.) 

(April  8, 1808.) 


Ij^XCEPTIONS  by  defendant  to  rulings  of 
J  the  Superior  Court  for  Bristol  County  in  a 
prosecution  against  him  for  alleged  illegal 
keeping  for  sale  of  inloxicatiog  liquors,  and 
illegal  sales  to  minors.  Sustained  as  to  firti 
count  and  overruled  as  to  the  others. 

The  facts  are  stated  in  the  opinion. 

Messrs,  J.  Brown  and  R.  C.  Brown  for 
defendant. 

Mr.  Charles  N.  Harris,  M  Assistant 
AttyOen.,  for  the  Commonwealth: 

A  sale  to  a  minor  upon  bis  certificate  that  it 
is  for  medicinal,  mechanical,  or  chemical  pur- 
poses is  illegal.  The  defendant  is  the  holder 
of  a  sixth-class  license,  which  like  all  others  is 
subiect  to  the  condition  that  no  sale  of  liquor 
shall  be  made  to  a  minor. 

Pub.  Stat.  chap.  100,  §  9,  cl.  4. 

If  any  doubt  existed  as  to  the  application  of 
this  condition  to  a  sixth-class  license  it  is  re- 
moved upon  reference  to  section  1,  Stat.  1887^ 
chap.  481,  which,  by  exempting  retail  drug- 
gists and  apothecaries  from  the  provisions  of 
clause  2  of  section  9,  of  Pub.  Stat.,  by  a  strong 
implication  renders  them  subject  to  the  re- 
maining clauses.  If  the  sale  was  lawfully 
made  under  this  statute  the  burden  of  proof 
was  upon  the  defendant  to  show  it. 

Com.  V.  Emmons,  98  Mass.  6;  Oom,  v. 
(/Leary,  143  Mass.  95;  Com.  v.  Perry,  14S 
Mass.  160;  Com.  v.  Rooks,  150  Mass.  59. 

If  defendant  knew  of  the  delivery  of  the  liq- 
uor to  Barney  and  it  was  with  bis  knowledge 
and  consent  the  defendant  is  guiltv. 

Com.  V.  Hooks,  supra;  Com.  v.  atsvens,  11 L^ 
R.  A.  867,  158  Mass.  421,  and  156  Mass. 


Deceasary,  it  has  been  held  that  the  statute  must  be 
strictly  complied  with.    8tate  v.  Tetrick.  supra. 

And  a  druggist  may  sell  liquor  upon  a  physician^ 
prescription  even  in  counties  where  the  local  op- 
tion law  has  been  adopted.  Mix  parte  Swann.  98 
Ho.  44;  State  v.  Moore,  107  Mo.  78;  State  v.  Bevans, 
52  Mo.  App.  190. 

But  the  drugRist  acting  upon  the  physician^s 
certificate  cannot  be  held  liable  for  the  latter^s  bad 
fulth  under  any  law.   State  v.  Bevans,  supra. 

In  State  v.  Bevans,  supra,  however^Thompson,  J., 
dissented,  holding  that  the  good  faith  oC  the  pre- 
scription was  a  part  of  the  res  gestcs. 

So  it  has  been  held  that  it  is  necessary  for  the 
protection  of  the  druggist  that  he  have  a  new  pre- 
scription for  each  sale.  Carrington  v.  Oom.  78  Ky. 
68,  infra. 

But  such  a  strict  construction  would  not  seem  to 
be  placed  upon  the  statute  in  South  Carolina.  See 
State  V.  May,  88  ti.  C.  38,  infra. 

And  it  has  been  held  that  a  lloensed  pharmacist 
may  sell  a  glass  of  lager  under  a  physlcian^s  pre- 
scription.   Harper  v.  State,  3  Lea,  211. 

By  section  8  of  the  Arkansas  Statute,  March  21, 
1881,  it  Is  provided  that  the  act  shall  not  be  con- 
strued as  prohibiting  or  to  prevent  the  prescribing 
and  furnishing  of  alcoholic  stimulants  by  a  regular 
practicing  physician  to  the  sick  under  his  charge 
when  he  may  deem  the  same  necessary. 

The  courts,  however,  in  that  state  hold  it  to  be 
the  settled  construction  of  the  license  law  in  that 
state  that  no  one  without  a  license  can  lawfully 
sell  any  of  the  prohibited  liquors  or  coococtions 
mentioned  In  the  act,  not  even  a  druggist  when 
selling  as  medicine  in  good  faith  upon  the  pre- 
scription of  a  practicing  physician.  Woods  v.  State, 
86  Ark.  88,  38  Am.  Rep.  22;  Flower  v.  State,  38  Ark. 
91L.R.A. 


209;  State  v.  Butcher,  40  Ark.|862:  Chew  v.  State,  41^ 
Ark.  361:  Battle  v.  State,  61  Ark.  07. 

In  the  last-mentioned  case  the  defendants  wera 
druggists  selling  under  the  prescription  of  a  prao» 
tlclng  physician,  the  court  holding  that  the  privi- 
lege granted  to  physicians  under  section  8  of  the 
Act  of  March  21, 1881,  oould  not  be  extended  to  the 
druggist  or  any  one  else,  and  affirmed  the  oonvio> 
tlon.    Battle  v.  State,  supra. 

The  principle  established  by  these  oases  would 
seem  to  be  the  opposite  to  that  applied  In  oases  uxk^ 
der  the  Kentucky  statutes.  See  Com.  v.  Reynolds* 
89  Ky.  147,  et  infra;  and  Parker  v.  Com.  II  Ky.  L. 
Rep.  454,  et  infra. 

Under  the  Revised  Statutes  of  Indiana  of  188U. 
sections  2098, 2009,  protecting  the  sale  of  intoxica^ 
ing  liquors  upon  Sunday,  it  would  seem  that  & 
druggist  may  sell  to  those  who  may  have  procured 
a  written  prescription  from  a  regular  practicing 
physician.    Barton  v.  State,  99  lod.  89. 

But  in  order  to  be  legal  such  prescription  must 
t)e  explicit  in  its  terms,  and  have  express  reference 
to  a  sale  on  a  Sunday.  Bdwards  y.  State,  121  Ind. 
4fiO. 

One  of  the  exceptions  to  a  special  act  of  the  Ken* 
tuoky  legislature  applies  to  a  regular,  resident 
practicing  physician,  who  in  good  faith  prescribes 
the  same  as  a  medicine  to  his  patient,  and  it  has 
been  held  in  a  prosecution  under  this  act  that  liquor 
must  be  furnished  as  a  medicine  under  the  pre- 
sciiption  of  the  physician,  and  that  whether  filled 
by  the  druggist  or  by  the  physician  is  immaterial* 
Com.  V.  Reynolds,  surn'o. 

And  the  same  conclusion  was  reached  in  Parker 
V.  Com.,  suvra^  where  the  physldan  went  to  tiie 
drng  store  with  the  husband  of  a  married  woman, 
wrote  out  the  prescription  which  was  filled  by  ttao 
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Barker*  «7I,  delivered  the  opinion  of  the 
court: 

The  defendant  was  found  guilty  upon  cer- 
tain counts  of  the  Indictment,  aod  seasonably 
filed  a  bill  of  exceptions,  which  was  disallowed 
by  the  justice  of  the  superior  court  in  a  certifi- 
cate stating  in  detail  the  amendments  which 
he  considered  necessary  to  make  the  bill  con- 
formable to  the  truth.  The  defendant  then 
filed,  in  this  court,  a  petition  to  estalilish  the 
truth  of  the  allcfratioDS  in  his  bill  of  excep- 
tions, and  a  comniissioner  was  appointed, 
whose  report  In  favor  of  establishing  the  same 
came  before  the  full  court  at  the  sitting  in 
Bristol  county  in  October,  1892.  At  the  hear- 
ing before  the  commissioner  the  defendant's 
counsel  assented  to  the  corrections  and  addi- 
tions suggested  in  the  certificate  disallowing 
the  bill  of  exceptions,  but  the  commissioner 
failed  to  incorporate  them  in  the  bill  estab- 
lished by  him,  owing  to  a  doubt  whether  it 
was  competent  and  proper  for  him  to  add  them 
to  the  bill.  At  the  bearing  before  the  full 
court  the  right  and  duty  of  the  commissioner 
to  consider  the  certificate  was  argued,  and  the 
defendant's  counsel  consented  that  the  correc- 
tions and  alterations  should  be  incorporated  in 
the  bill  of  exceptions  to  be  established,  rather 
than  to  have  the  matter  recommitted  to  the 
commissioner.  The  court  took  the  matter  un- 
der advisement,  and  being  of  the  opinion  that 
it  was  the  duty  of  the  commissioner  to  con- 
sider the  statements  of  the  certificate  disallow- 
ing the  bill,  ordered  that  the  bill  of  exceptions, 
with  the  corrections  and  amendments  agreed 
upon,  be  established,  and  that  they  stand  for 
argument  at  the  November  sitting  of  the  court 
for  the  Commonwealth  in  Boston. 

The  defendant  contends  that  a  license  of  the 


sixth  class  gives  to  a  druggist  who  complies 
with  the  requirements  as  to  the  time,  place, 
aod  manner  of  making  sales,  the  right  to  sell 
in  all  cases,  save  to  prohibited  persons,  al- 
though he  may  know  that  the  liquors  are  in 
fact  bought  for  a  purpose  for  which  he  has  no 
license  to  sell,  and  although  tbev  are  delivered 
to  a  minor.  But  it  is  plainly  the  intention  of 
the  statutes  (Pub.  Stat.  chap.  100.  g§  1.  2,  9, 
10,  18;  Stat.  18S7,  chap.  431),  that  sales  of  in- 
toxicating liquors  by  retail  druggists  and 
apothecaries  shall  be  made  only  for  medicinal, 
mechanical,  or  chemical  purposes;  and  a  con- 
struction which  should  legalize  sales  made  by 
them  of  liquors  which  they  know  or  believe 
are  to  be  used  as  a  beverage,  and  which  are 
bought  for  that  purpose,  could  be  reached 
only  by  disregarding  the  evident  purpose  of 
the  legislature.  To  prevent  sales  under  the 
false  pretence  of  use  for  medicinal,  mechan- 
ical, or  chemical' purposes,  the  Statute  of  1887 
(chap.  431),  prohibits  to  these  dealers  any  li- 
cense except  one  of  the  sixth  class,  requires  a 
certificate  of  the  purchaser  stating  the  use  for 
which  the  liquor  is  wanted,  the  keeping  of  a 
book  containing  the  particulars  of  each  sale, 
and  the  cancellation  and  preservation  of  all 
certificates  and  prescriptions;  and  also  imposes 
a  penalty  for  making  a  false  and  fraudulent 
certificate  or  prescription.  If  this  relieved 
the  druggist  from  responsibility  for  selling  in 
bad  faith,  knowing  or  believing  that  the  cer- 
tificate or  prescription  was  false  and  fraudu- 
lent, and  that  the  liquors  were  to  be  used  as  a 
beverage,  it  would  sanction  subterfuges  which 
would  go  far  to  render  all  restrictive  legisla- 
tion futile.  To  show  that  such  was  not  the 
intention  of  the  lesrislature.  it  is  not  necessary 
to  read  anything  into  the  statutes,  or  to  coo- 


dmgririst  for  the  husband  who  paid  for  it  and  to 
whose  wife  it  was  administered,  the  same  being 
done  in  goo6  faith. 

In  GarringtoD  v.  Com.,  78  Ky.  83,  where  the  de- 
fendant was  convicted  for  selling  liquor  contrary 
to  the  proviaions  of  the  statute,  under  a  phy- 
sician^s  prescription  whereby  he  was  to  let  the 
patient  have  the  liquor  ^*  every  week  for  six 
months,"  the  court  held  that  there  was  a  violation 
of  the  statute  which  required  a  new  prescription 
for  each  sale. 

Where  the  defendant  was  indicted  under  the 
Missouri  statutes  for  selling  liquor  without  fllingr 
oath  and  bond  as  provided  by  S8  1601.  1605,  Rev. 
Btatw  1879,  the  court  held  that  as  section  2  of  the 
Act  of  March  29, 1883,  provides  that  the  druggist  or 
pharmacist  may  sell  intoxicating  liquors  on  a  writ- 
ten prescription  from  some  regularly  registered 
and  practicing  physician,  that  if  the  defendant  only 
sold  such  liquor  in  amounts  less  than  one  gallon, 
on  a  proper  written  prescription  he  could  not  be 
punished  under  S«  1601, 1606,  1600,  Rev.  Stat.  1879. 
Btate  V.  Hughes,  86  Mo.  App.  515. 

To  the  same  effect.  State  v.  Baker,  36  Mo.  App.  58. 

It  must,  however,  be  shown  that  the  physician 
giving  the  prescription  was  a  regularly  registered 
and  practicing  physician,  otherwise  it  will  be  ex- 
cluded as  evidence.  State  v.  Millikan,  24  Mo.  App. 
402. 

It  has  also  been  held,  under  the  above  act,  that  a 
prescription  which  abbreviates  the  date  and  is 
signed  with  the  initials  only  of  the  druggist  who  also 
Istheprescribing  physician  is  a  suflQcient  compliance 
with  the  act.    State  v.  Clevenger,  25  Mo.  App.  653. 

Where  under  the  Missouri  Statute,  section  4621, 
SI  L.  R.  A. 


the  druggist  filled  a  doctor's  prescription  which 
stated  that  the  liquor  was  '*to  be  used  as  a  medi- 
cine** the  court  held  that  the  druggist  was  rigbtly 
convicted  as  the  prescription  did  not  state  that 
such  intoxicating  liquor  was  prescribed  as  a  neces- 
sary remedy  in  the  words  of  the  section.  State  v. 
Nixdorf,46  Mo.  App.  494. 

In  South  Carolina,  under  the  Act  of  1884  (18  Stat, 
at  L.  797),  enacting  that  no  druggist  or  apotbeoary 
shall  sell  more  tban  one  time  upon  the  same  pr^ 
scription  whether  the  same  shall  direct  more  than 
one  sale  or  not,  and  that  if  a  sale  be  made  a  second 
time  upon  the  same  prescription  the  druggist  or 
apothecary  so  selling  shall  be  deemed  to  have  sold 
without  any  prescription,  the  court  upon  a  prose- 
cution under  the  section,  held  that  its  proper  con- 
struction was  that  each  case  where  the  liquor  was 
furnished  at  different  times  should  depend  upon  its 
own  facts,  and  that  it  should  be  left  to  the  jury  to 
determine  when  liquor  is  furnished  under  one  and 
the  same  prescription  at  different  times,  but  yet  no 
more  than  the  quantity  called  for,  whether  or  not 
it  was  a  bona  fide  transaction  or  an  evasion  of  tbe 
law.    State  v.  May,  88  S.  G  89. 

Under  the  Code  of  1887,  of  West  Virginia,  chapw 
32,  section  6,  the  prescription  must  specif  y  that  the 
liquor  is  "absolutely"  necessary  as  a  medicine  for 
the  person  and  must  otherwise  comply  with  the 
terms  and  provisions  of  the  act,  otberwise  the 
druggist  will  not  be  protected  from  the  penalty  of 
tbe  act.    State  v.  Tetrick,  84  W.  Va.  187. 

And  In  State  v-  Cox,  23  W.  Va.  797,  decided  prior 
to  the  above  act,  the  court  held  that  the  prescrip- 
tion must  oomply  with  all  the  requisites  of  the  act. 

K  W. 
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fftrae  them  otherwise  thao  with  strictDess. 
Taken  together,  they  authorize  retail  druggists 
and  apothecaries  to  sell  intoxicating  liquors 
only  when  they  are  to  be  used  for  medicinal, 
mechanical,  or  chemical  purposes;  and  not  to 
sell  them  whenever  a  purchaser  makes  the 
statute  certificate.  The  provision  that  "sales 
of  intoxicating  liquors  of  any  kind  by  retail 
druggists  and  apothecaries  for  medicinal,  me- 
chanical, or  chemical'  purposes  shall  be  made 
only  upon  the  certificate  of  the  purchajser" 
(Stat.  1887,  chap.  431,  §  2)  is  to  be  read  with 
the  general  prohibition,  '*  No  person  shall  sell, 
or  expose  or  keep  for  eale,  spirituous  or  intox- 
icating liquors,  except  as  authorized  "  (Pub. 
Stat.  chap.  100,  §  1;,  wtiich  forbids  all  sales 
of  puch  liquors  without  due  authority  {Com,  v. 
Jiamsdell,  180  Mass.  68),  and  retail  druggists 
and  apothecaries  cannot  be  licensed  to  sell 
them  for  a  beverage.  Even  if  the  general 
do(  trine  which  governs  such  sales,  that  guilty 
knowledge  is  not  essential  to  the  ofifense  (Com, 
V.  Jvlius,  HZ  Mass.  182,  and  cases  cited),  is 
not  to  be  applied,  their  sales  made  in  bad  faith, 
for  an  unauthorized  purpose,  are  illegal.  But 
unless  one  licensed  to  sell  for'  an  authorized 
p\irpope,  and  who  honestly  intends  to  comply 
with  the  law,  sells  at  his  peril  if  the  purchaser 
buys  for  a  purpose  not  autborized,  the  charge 
of  making  an  illegal  sale  necessarily  includes 
the  charge  that  the  vendor  believed  that  the 
sale  was  for  a  purpose  not  authorized,  and  his 
belief  is  therefore  material.  So,  also,  is  the 
intention  of  the  purchaser,  because  if  he  buys 
for  an  authorized  purpose,  although  the  vendor 
intends  to  break  the  law,  there  is  no  crime. 
Hence  the  requests  based  upon  the  theory  that 
the  intention,  knowledge,  or  means  of  knowl- 
edge of  the  vendor  as  to  the  real  purpose  of 
the  transactions  between  him  and  the  pur- 
chasers were  immaterial,  were  incorrect  in 
law,  and  rightly  refused;  and  the  evidence  ob- 
jected to  was  all  relevant,  either  to  the  belief 
of  the  vendor  or  to  the  purpose  of  the  pur- 
chasers, and  was  rightly  admitted.  This 
would  dispose  of  the  exceptions  so  far  as  they 
relate  to  the  count  for  illegal  keeping,  if  the 
instructions  given  had  contained  no  error. 

The  sales  to  other  than  prohibited  persons 
were  not  illegal  if  in  making  them  the  defend- 
ant complied  with  the  statute  requirements, 
and  acted  in  good  faith,  honestly  intending  to 
keep  within  the  authority  given  him  by  the 
law;  and  he  could  not  do  this  unless  he  be- 
lieved the  liquors  were  wanted  for  an  author- 
ized purpose.  What  in  the  discussion  of  prop- 
ositions of  criminal  law  is  often  called  the 
"intention"  is  an  element  in  the  decision  of 
this  question,  which  is  one  of  fact,  and  in  deal- 
ing with  it  the  distinction  between  belief  or 
knowledge  and  reasonable  cause  to  know  be- 
comes important.  Neither  knowledge,  belief, 
nor  intention  can,  in  the  nature  of  things,  be 
proved  except  by  inference.  Reasonable  cause 
lo  know  is  not  an  equivalent  to  knowledge. 
LincUey  v.  Stone,  128  Mass.  332;  CarToU  v. 
Eaytoard,  124  Mass.  120,  and  cases  cited.  It 
raises  a  strong  inference  of  knowledge  or  of 
belief,  but  it  is  nevertheless  consistent  with  the 
absence  of  belief  as  well  as  of  knowledge,  and 
even  with  the  existence  of  a  belief  contrary 
with  the  real  fact;  and  this,  too,  on  the  part  of 
one  who  has  a  duty  to  know.  The  mind  may 
^1L.R.  A. 


be  preoccupied  or  slow,  and  the  thought  nec- 
essary to  produce  comprehension  dormant. 
The  inference  from  proof  of  a  single  circum- 
stance which  would  be  reasonable  cause  to 
know  must  be  weaker  than  that  to  be  drawn 
when  the  mind  is  shown  to  have  frequent  oc- 
casion to  consider  similar  facts.  Not  only  are 
knowledge  and  reasonable  cause  to  know,  and 
all  circumstances  tending  to  prove  either,  rele- 
vant to  the  question  of  belief  in  such  a  case  as 
the  present,  but  reckless  or  negligent  conduct 
in  the  transaction  may  be  shown.  If  one  is 
shown  to  have  long  had  reasonable  cause  to 
know  and  frequent  occasion  to  consider  the 
circumstances  which  constitute  such  reasona- 
ble cause,  the  inference  of  belief  becomes  al- 
most imperative;  and  yet  it  is  an  inference  of 
fact,  and  not  of  law.  and  is  for  the  jury.  In 
the  present  case  the  frequency  of  the  defend- 
ant's sales,  during  a  long  period  to  persons 
whose  appearance  and  condition  might  indicate 
that  they  bought  the  liquors  fur  a  beverage, 
was  an  important  fact,  and  may  well  be  char- 
acterized as  giving  him  reasonable  cause  to 
know  the  real  purpose  of  the  purchasers.  But 
the  jury  are  to  be  allowed  to  make  or  to  de- 
cline to  make  the  inference.  The  charge 
should  have  explained  the  distinction  between 
that  knowledge  or  belief  on  the  part  of  the  de- 
fendant, proof  of  which  would  have  required 
the  jury  to  find  him  guilty  of  sales  made  in  bad 
faith,  and  with  the  belief  that  they  were  not 
for  authorized  purposes,  and  that  reasonable 
cause  to  know  which  might  be  consistent  with 
his  innocence.  This  was  not  done,  but  the 
jury  were  instructed  that,  if  the  defendant 
either  knew,  or  had  reasonable  cause  to  know, 
that  the  liquors  were  not  wanted  for  the  pur- 
poses stated  in  the  certificate,  the  sale  would 
be  illegal.  It  is  true  that  they  were  also  told 
that  if  he  believed  that  a  sale  was  for  an  au- 
thorized purpose  he  would  not  be  guilty,  and 
also  that  if  he  was  deceived  as  to  the  purpose 
he  would  not  be  guilty.  These  last  instruc- 
tions, so  far  as  they  went,  were  correct,  and,  if 
they  stood  alone,  would  perhaps  have  been 
sufficient.  But  the  statement  that  the  defend- 
ant was  to  be  convicted,  if  he  knew,  or  had 
reasonable  cause  to  know,  that  the  sales  were 
for  purposes  not  authorized,  was  so  often  re- 
peated that  the  jury  may  have  been  mislead. 
On  this  point  the  exception  to  the  charge  must 
be  sustained,  and  this  requires  us  to  set  aside 
the  verdict  upon  the  first  count. 

The  counts  for  sales  to  minors  depend  on 
different  considerations,  and  the  error  above 
pointed  out  had  no  tendency  to  affect  the  ac- 
tion of  the  jury  upon  them.  One  condition  of 
the  defendant's  license  was  that  no  sale  or  de- 
livery should  be  made  to  a  minor,  "either  for 
his  own  use,  the  use  of  a  parent,  or  of  any 
other  person."  Pub.  Stat.  chap.  100,  §  9,  cl. 
4.  The  condition  annexed  by  clause  2  of  sec- 
tion 9  to  licenses  of  the  sixth  class  is  the  only 
one  from  which  retail  druggists  and  apothe- 
caries are  exempted  bv  Stat.  1887,  chnp.  481, 
and  this  exemption  itself  implies  that  they  are 
subject  to  the  other  conditions  imposed  by  the 
earlier  statutes.  In  Com^  v.  Stevens,  158 
Mass.  421.  11  L.  R.  A.  857,  the  defendant 
held  such  a  license,  and  it  was  said  that 
his  servant  was  no  doubt  responsible  be- 
cause  he   had   made  a  sale,  however   inno* 
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cently,  which  the  law  forbade  him  to  make, 
aod  that  ihe  defeDdant  would  have  been  re- 
spoDsible  for  bis  own  mistake  if  the  sale  to  the 
minor  bad  been  made  by  him*.  Siooe  the  pas- 
sage of  Stat.  1887,  chap.  431,  as  before,  a  re- 
tail druggist  or  apothecary,  holding  a  license 
of  the  sixth  cl&ss.  is  bound  at  his  own  peril  to 
keep  within  the  condition  imposed  by  Pub. 
Stat.,  chap.  100,  §  9,  cl.  4,  and  may  be  conyicted 
of  an  illegal  sale  if  he  personally  delivers  in- 
toxicating liquors  to  a  minor,  or  if  such  a  de- 
livery is  made  with  his  knowledge  or  consent, 
(although,  if  he  in  good  faith  intends  that  sales 
shall  not  be  made  to  minors,  and  instructs  his 
clerks  accordingly,  intending  that  his  instruc- 
tions shall  be  followed  in  good  faith,  and  uses 
reasonable  dili^nce  in  the  selection  of  his 
clerks  and  in  his  regulations  and  precautions 
to  secure  obedience  to  his  instructions,  he  is 
not  to  be  held  criminally  responsible  for  the 
act  of  a  clerk  in  selling  to  a  minor,  whether 
such  clerk  made  an  honest  mistake  as  to  the 
minor's  age  or  acted  willfully  in  defiance  of 
the  instructions  of  his  employer.)  See  (hm,  y. 
Stetem,  mpra.  These  principles  were  sub- 
stantially embodied  in  the  charge  to  the  jurv; 
but  the  defendant  contends  that  Hill,  the  clerk, 
who  testified  that  he  had  made  sales  to  Heniy 
Bishop,  should  have  been  allowed  to  testify  as 
to  what  Bishop  told  him  as  to  his  age.  But 
evidence  of  Hill's  good  faith  in  making  sales 
to  Bishop  was  immaterial  to  the  question 
whether  the  defendant  was  criminally  respon- 
sible for  each  sales,  and  waa  properly  ex- 
cluded. 

The  verdicts  of  guilty  upon  the  second  and 
third  counts,  charging  illegal  sales  to  Barney, 
■re  attacked  upon  a  different  footing.  The 
evidence  tended  to  show  that  Barney  was  an 
express  messenger,  and  not  of  full  age;  that 
he  was  accustomed  to  carry  blanks,  torn  from 
the  certificate  book  kept  at  the  defendant's 
store,  to  persons  who  would  fill  out  and  sign 
them  and  give  him  money:  that  he  would 
then  carry  Uie  money  and  the  signed  certifi- 
cates to  tine  store,  ana  receive  liquor  there,  and 
take  it  to  the  purchasers;  and  that  he  had  thus 
received  It  of  the  defendant  personally,  as  well 
as  of  his  clerks.  There  was  no  evidence  that 
the  defendant  or  his  clerks  supposed  Barney  to 
be  of  fuU  age,  but  the  defendant  contended 
that  deliveries  to  Barney,  as  the  agent  of  dis- 
closed principals,  upon  such  certificates,  were 
not  illegal  sales  to  Barney.  It  is,  however, 
well  settled  that  a  delivery  of  intoxicating  liq- 
uors to  a  minor  acting  as  the  agent  of  a  dis- 
closed adult  principal  was  forbidden  by  Stat. 
1880,  chap.  239,  J  8,  and  bv  Pub.  Stat,  chap. 
100,  §  9,  cL  4,  (CSm  V.  aieary,  148  Mass.  95; 
OConneU  v.  (/Leary,  145  Mass.  811,  818)  and 
we  are  of  opinion  that  no  change  in  this  re- 
Mpeci  was  made  by  Stat.  1887,  chap.  481. 

The  fifth  and  sixth  hastructlons  requested  by 
the  defendant  were  erroneous,  and  rightly  re- 
fused. The  instructions  given  covered  the 
matters  mentioned  in  the  seventh  request,  and 
gave  the  Jury  correct  and  sufl3cient  instruc- 
tion as  to  Uie  law  applicable  to  the  counts  for 
sales  to  minors.  'The  exceptions  relating  to 
these  counts  cannot,  therefore,  be  sustained, 
and  the  verdicts  upon  them  are  to  stand.  V^r- 
4ict  upon  thefnt  count  anlp  set  oikU. 
21L.R.A. 


Knowlton*  Jl,  dissenting: 

I  do  not  agree  with  the  majority  of  the 
court  in  holding  that  a  sale  of  intoxicating  liq. 
ttors  by  a  licensed  apothecary  with  a  purpose 
to  have  it  used  as  a  beverage  is  lawful  if  the 
purchaser  deceiving  him  actually  intends  to 
use  it  as  a  medicine;  and  that  a  sale  is  brought 
within  the  protection  of  the  license  if  either  the 
buyer  or  the  seller,  no  matter  which,  has  a 
purpose  to  have  tbe  Wq^uor  used  as  a  medi- 
cine. The  act  of  selling  intoxicating  liq- 
uor without  a  license  is  not  malum  in 
•0,  but  malum  prohibitum.  In  pro8ecutions> 
under  statutes  regulating  the  sale  of  intoxi* 
eating  liquors,  as  well  as  statutes  prohii)iting 
the  sale  of  impure  milk,  it  has  been  held  for 
many  years  that  the  law  punishes  the  act  with- 
out  looking  for  any  criminal  intent  beyond  the 
intentional  doing  of  the  tbing  forbidden.  It 
has  been  thought  that  the  only  practicable  way 
of  accomplishmg  the  purpose  of  tbe  Legisla- 
ture is  to  require  the  seller  to  find  out  for  him- 
self whether  his  act  is  within  tbe  prohibition.. 
Bo,  if  one  intentionally  sells  a  liquid  which  i9 
in  fact  intoxicating  liquor^  although  he  be- 
lieves it  to  be  nonintoxicatmg,  he  is  punish* 
able.  Com,  v.  BoyrUon,  2  Allen,  160;  Gom.  v. 
Goodman,  97  Mass.  117;  €hm.  v.  Eallett,  108 
Mass.  452;  Com.  v.  Daly,  148  Mass.  428;  Com. 
V.  Satery,  145  Mass.  212.  If  he  sells  to  a 
minor,  he  is  guilty,  notwithstanding  that  he 
believes  the  purchaser  to  be  of  full  age.  "One 
holding  a  license  must,  at  his  peril,  keep  with- 
in the  terms  of  it."  Oom.  v.  Barnes,  188  Mass. 
611;  Oom,  v.  Farren,  9  Allen,  489;  Oom.  v» 
BmmoM,  98  Mass.  6;  Oom.  v.  Uhrig,  188  Mass. 
492;  Oom.  v.  Juliu$,  148  Mass.  182;  Oom.  v. 
Pinnegan,  124  Mass.  824;  Roberffe  v.  Burnham, 
Id.  277.  The  decisions  under  the  statute  have 
been  uniform  in  this  particular,  and  there  is 
no  reason  for  giving  it  a  different  constructiOD 
in  the  present  case. 

The  act  prohibited  is  the  sale  of  intoxicat- 
ing liquor  m  any  way  not  expressly  author- 
ized. The  act  permitted  to  an  apothecary  un- 
der his  license  is  a  sale  "for  medicinal,  me- 
chanical, or  chemical  purposes."  A  sale  of 
liquor  for  a  medicinal  purpose  is  a  sale  with 
an  intention  that  it  shall  be  put  to  a  medicinal 
use.  The  use  to  which  it  is  in  fact  put  after 
it  has  been  sold  is  immaterial.  The  act  i» 
complete  as  soon  as  the  sale  is  made;  its  char- 
acter is  permanently  fixed,  and  the  sale  then 
is  or  is  not  a  sale  for  a  medicinal  purpose. 
When  the  sale  is  made,  the  kind  of  use  to 
which  the  liquor  is  to  be  put  is  in  the  future, 
and  whether  it  is  medicinal  or  otherwise  i» 
necessarily  a  matter  merely  of  expectation  and 
intention.  If  we  contemplate  a  sale  as  made 
for  a  purpose  in  regard  to  the  use  to  whicb 
tbe  liquor  is  to  be  put,  the  purpose  is  to  be  de- 
termined, not  by  the  use  to  which  it  afterwards 
happens  to  be  put,  but  by  that  to  which  tbe 
seller  intends  that  it  shall  be  put.  Tbe  sale 
licrnsed  is  a  sale  for  a  specified  purpose;  that 
is,  a  sale  with  a  view  to  the  appropriation  of 
the  liquor  to  that  purpose  or  expected  use. 
The  liquor  may  or  may  not  afterwards  be 
used  as  expected.  A  sale  which  is  not  made 
for  st|ch  a  purpose  and  with  such  a  view  is 
unlawful.  Tbe  characterization  which  distin- 
guishefl  the  act  as  lawful  or  unlawful  pertains 
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to  the  sale,  col  to  the  purchase.  Note  the  ex- 
pressions repealed  in  different  claunes  of  the 
statutes:  "May  sell  pure  alcohol  for  medic- 
inal, mecbaQical,  or  chemical  purposes." 
**The  purpose  for  which  it  is  sold."  Pub. 
Slat.  chap.  100.  §§  2.  8;  Stat.  1887,  chap.  481, 
§§  2,  8.  The  intention  or  purpose  referred  to 
is  that  of  the  seller,  not  that  of  the  buyer.  It 
is  the  seller  whose  act  is  lawful  or  unlawful 
because  it  is  or  is  not  done  for  an  approved 
purpose;  that  is,  with  an  approved  intention 
m  regard  to  the  use  to  be  made  of  the  liquor 
in  the  future.  It  is  true  that  his  purpose  re- 
lates (o  that  which  he  expects  will  be  done  by 
the  buyer;  but  the  law  prescribes  elaborate 
requirements,  which  are  intended  to  inform 
him  what  use  the  buyer  expects  to  make  of 
the  liquor,  so  that  he  will  not  be  likely  to  sell 
it  for  a  medicinal  purpose  unless  the  buyer 
buys  it  for  the  same  purpose.  But  if  the  in- 
tentions of  the  two  parties  to  the  sale  are  dif- 
feront,  I  be  statute  looks  to  the  intention  of  the 
ctiler.  The  vendor  and  vendee  stand  in  dif- 
ferent relations  to  a  sale,  and  the  purpose  or 
intention  of  one  in  reference  to  the  use  to  be 
made  of  an  article  sold  may  differ  from  that 
of  the  other.  The  statute  deals  with  a  single 
purpose,  not  with  two  different  purposes. 

As  I  understand  it,  the  case  stands  thus: 
An  apothecary  sells  intoxicating  liquor.  He 
is  to  be  punished  if  the  sale  is  not  permitted 
by  his  license.  It  is  not  permitted  by  his  li- 
cense unless  it  is  a  sale  for  a  medicinal  pur- 
pose; that  is,  a  sale  with  a  view  to  have  the 
liquor  used  as  a  medicine.  It  either  is  or  is 
not  a  sale  for  a  medicinal  purpose  as  soon  as 
it  is  mad«7.    In  a  supposable  case,  the  parties 


to  the  transaction,  through  the  deception  of 
one  of  them,  entertain  different  purposes  in 
regard  to  the  use  to  be  made  of  the  liquor. 
The  test  of  legality  established  by  the  statute 
is  a  purpose  or  intention  in  regard  to  that  It 
cannot  be  two  different  purposes  which  are 
not  in  harmony.  If  it  is  Uie  purpose  of  the 
seller,  and  if  his  purpose  is  that  the  liquor 
shall  be  used  as  a  medicine,  and  if  the  forma 
of  law  are  complied  with,  it  makes  no  differ- 
ence whether  the  purchaser  afterwards  uses  it 
as  a  medicine  or  as  a  beverage;  and  it  is  of  no 
consequence  what  the  secret  intention  of  the 
purchaser  is  in  regard  to  it.  On  the  other 
hand,  if  it  is  the  purpose  of  the  buyer,  and  the 
buyer  intends  to  use  it  as  a  beverage,  it  makes 
no  difference  that  the  purpose  of  the  seller  is 
that  it  shall  be  used  as  a  medicine.  His  li- 
cense protects  him  only  when  the  purpose  or 
intention  referred  to  in  the  statute  is  that  the 
use  shall  be  medicinal,  mechanical,  or  chemical. 
It  seems  to  me  that  the  doctrine  of  the  opinion 
requires  us  to  hold  that  the  sale  is  for  a  me- 
dicinal purpose,  and  that  the  act  of  selling  is 
within  the  protection  of  the  license,  if  eiuier 
the  buyer  or  the  seller  intends  that  the  use  of 
the  liquor  shall  be  medicinal,  although  the 
other  entertains  an  opposite  purpose,  so  that 
the  purpose  referred  to  by  the  statute  in  any 
case  may  be  that  either  of  the  buyer  or  the 
seller,  with  nothing  to  show  which;  or  else 
requires  us  to  overrule  the  construction  which 
has  been  put  upon  the  statute  in  many  cases, 
by  which  it  is  settled  that  a  defendant  is  pun- 
ishable if  he  does  the  prohibited  act,  and  that 
guilty  knowledge  is  not  necessary  to  his  con- 
viction. 
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Donald  CRERAR  et  a/.,  Appts., 

V, 

Norman  WILLIAMS  et  oL 
a4S  IU.625J 

1.  A  demurrer  to  a  bill  to  declare  a  will 
Toid  shotQd  not  be  overrtQed  to  admit 
proof  of  the  laws  of  staces  in  which  Is  situated 

:  property  devised,  where  there  is  no  allegation 
what  the  laws  of  those  states  are. 


8.   IiOfi^aeles  are    personal   property* 

where  the  will  requires  all  the  estate  to  be  con- 
verted into  cash  for  the  purpoee  of  oanylng  out 
Its  provisions  and  contains  a  residuary  clause, 
even  if  the  validity  of  some  of  the  srlfts  is  denied. 

8*  I^apaed  or  Toid  legacies  in  a  will  oon- 
talninir  a  valid  ffeneral  residuary  bequest  are  not 
affected  by  a  statutory  provision  relating  to  par- 
tial intestacy. 

4.  Wills  must  be  sustained  and  the  inten- 
tion of  the  testator  given  effect  whenever  it  can 


NoTB.— The  above  case  is  a  notable  one  not  only 
In  respect  to  the  importance  of  the  interests  in- 
volved but  also  in  respect  to  the  legal  questions 
presented  and  the  ability  with  which  they  are  dis- 
oussed  by  both  court  and  counseL 

Foreflectof  subsequent  incorporation  to  make 
valid  a  gift  to  an  unincorporated  afisociation,  see 
liOiiRberd  V.  Dykemnn^s  Baptist  Church  &8oo.  (N. 
y.)  14  L.  R.  A.  410,  and  nt)te. 

For  indefinitencgs  of  gift  to  charity  because  of 
discretion  given  to  trustees,  see,  in  connection  with 
the  above  cose,  Gambel  v.  Trlppe  (Md.)  15  L.  R.  A* 
»•>;  lllden  v.  Green  (N.  Y.)  14  L.  R.  A.  38:  alsonot^s 
to  Cottman  v.  Grace  <N.  Y.)  8  L.  R.  A.  149;  Helskell 
V.  Chickasaw  Lodge  No.  8  (Tcnn.)  4  L.  R.  A.  600; 
Stratton  v.  Physio-Medical  Institute  (Mass.)  6  L.  R. 
A.  35;  Almy  v.  Jones  (R.  L)  12  L.  R.  A.  414. 

For  effect  of  secret  trust  on  validity  of  gift,  see 
Gore  V.  Clarke  (S.  C.)  20  L.  R.  A  406,  and  note, 
21  L.  R.  A. 


For  prior  oases  in  this  series  involving  the  oon- 
sideration  of  the  question,  what  constitutes  a 
charity,  see  Fire  Ins.  Patrol  v.  Boyd  fPa.)  1 L.  R.  A« 
417,  and  note;  Skinner  v.  Harrison  Twp.  (Ind.)  2  L. 
R.  A.  187;  Helskell  v.  Chickasaw  Lodge  No.  8,  auproi 
Stratton  v.  Physio-Medical  Institute  (Mass.)  6  L.  R. 
A.  33:  Bullard  v.  Chandler  (Mass.)  6  L.  R.  A 104,  aud 
note;  General  Assembly  Presby.  Church  v.  Guthrie 
(Va.)  6  L.  R.  A.  831,  and  note;  George  v.  Braddook 
(N.  J.)  6  L.  R.  A.  611;  School  Land  Comrs.  v.  Wad- 
hams  (Or.)  U  U  R.  A  210;  Kelly  v.  Nichols  (R.  L) 
19  L.  R.  A.  418. 

On  the  subject  of  the  doctrine  of  ey  prie,  see 
Stratton  v.  Physio-Medicailnstltute, supra;  Weeks 
V.  Hobson  (Mass.)  6  L.  R.  A.  147,  and  note;  Adams 
Female  Academy  v.  Adams  (N.  H.)  6  L.  R.  A.  785; 
Normal  School  Dlst  No.  8  v.  Painter  (Mo.)  10  !■. 
R.  A.  498  ;Eelly  v.  Nichols,  supra. 
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See  also  22  L.  R.  A.  179;  23  L.  R.  A.  645;  24  L.  R.  A.  158;  28  L.  R.  A.  510; 
R.  A.  232:  35  L.  R.  A.  269,  502:  36  L.  R.  A.  142;  38  L.  R.  A.  591,  629. 
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he  done  without  yfolating  established  rules  of 
law  or  publio  polloy. 
ft*  A  gitt  for  a  ft*ee  public  library  in  a 
great  city  Is  charitable. 

6.  The  Statute  of  Charitable  Uaes  of  4  8 
EliJb  1B  not  abrogated  in  IlliDois  by  Rev.  Stat, 
chap.  28,  providing  for  state  charitable  Institu- 
tions. 

7.  The  rule  that  arifts  to  eharity  are  not 
within  the  rule  against  perpetuities  is 
not  limited  to  such  gifts  after  they  become 
vested,  but  applies  to  such  gifts  without  limita- 
tion, except  where  the  violation  of  the  rule 
against  perpetuities  is  made  by  a  gift  to  a  prior 
taker,  which  the  gift  to  charity  follows. 

6.  A  glf%  to  ezeeutors  in  trust  for  the 
creation  of  a  ftree  public  library  is  not 
made  conditional  by  a  provision  for  the  organi- 
■Ktlon  of  a  corporation  to  administer  the  charity, 
«nd  such  gift  will  not  fail  because  the  provision 
for  the  organization  of  the  corporation  may  vio- 
late the  rule  against  perpetuities,  or  even  because 
the  corporation  cannot  be  legally  organized  for 
that  purpose. 

9.  Autlioi*isin£^  trustees  in  a  g^  for  a 
charity  to  set  aside  a  proper  amount 
to  raise  an  income  to  pay  certain  charges  or 
expenses,  all  of  which  are  either  fixed  by  law  or 
by  the  terms  of  the  will  must  be  reasonable,  does 
not  give  them  arbitrary  powers  which  will  make 
the  gift  Invalid,  or  authorize  them  to  expend  any 
part  of  the  estate  for  purposes  ^'noncbaritable.** 

1 0.  Whether  the  doctrine  of  cy  pros  can 
be  properly  applied  in  IlUnoIs  to  give  ef- 
feet  to  conveyances  for  charitable  uses  or  not,  a 
•court  of  chancery  will,  if  the  mode  pointed  out 
In  the  conveyance  or  will  for  carrying  it  into  ef- 
fect fails,  provide  another  mode  by  which  the 
isharity  may  take  effect. 

(Junel9,180B.) 

APPEAL  by  complainaDts  from  a  decree  of 
the  Circuit  Court  for  Cook  County  in  favor 
of  defendants  in  a  proceeding  brought  to  over- 
throw certain  bequests  in  the  will  of  John  Cre- 
rar,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Me98rB,  A.  W«  Browne*  A.  B,  Jenks* 
and  W.  A.  Cunnea,  with  Mr.  F.  A.  Stir- 
tan,  for  appellants: 

Testamentary  disposition  is  not  an  inherent 
right  but  can  be  exercised  only  within  the 
manner  prescribed  by  law,  and  it  must  not 
contravene  any  well-recognized  and  admitted 
principle  of  public  i;)olicy,  or  any  disposition 
of  property  savoring  of  a  perpetuity,  which 
the  law  abhors. 

IVioads  V.  EhoadB,  48  III.  289,  252. 

It  matters  not  how  commendable  and  benefi- 
cent the  purpose  of  the  organization  of  a 
charity  may  be,  or  what  amount  of  benefit  it 
is  calculated  to  accomplish,  the  rules  of  law 
must  have  their  proper  application,  leaving  it 
to  the  general  assembly  if  necessary  to  make  a 
change. 

The  same  rules  that  govern  an  ordinary 
trust  and  determine  its  yalidity,  apply  to  an^ 
determine  the  validity  of  a  charitable  trust, 
and  the  same  -rules  must  be  applied  where 
charity  is  the  object. 

Starkweather  v.  American  Bible  Soe.72  Bl  50. 

The  consideration  of  the  fact  that  the  grantee 
is  a  charity  must  not  be  permitted  to  disturb 
the  balance  of  the  scales  of  legal  justice.  "Ita 
31L.R.A* 


lex  icripta  eat"  and  it  is  the  duty  of  all  to  sub- 
mit to  its  mandate. 

*SY.  Peter's  Roman  CatJiolie  Gong.  t.  Germain^ 
104  m.  440;  Tayl<yr  v.  Keep,  2  111.  App.  883. 

I.  If  any  one  of  our  claims  for  relief  in  the 
bill  is  good,  then  the  general  demurrer  should 
have  been  ovei ruled,  and  it  was  error  to  sus- 
tain it 

Bmonv.  Bogle,  80111.  119. 

Testator  left  certain  real  estate  in  various 
foreign  states,  to  wit.  New  York,  Iowa,  and 
Texas,  to  which,  or  the  proceeds  whereof,  ap- 
pellants claim  to  be  entitled. 

Our  claims  must  be  passed  upon  by  the 
court  here,  according  to  the  law  of  those  s'tates. 
The  validity  of  its  disposition  must  be  gov- 
erned exclusively  by  the  fex  rei  sitoi. 

1  Redf.  Wills,  397;  Whart.  Conf.  L.  §§  278, 
278,  288,  597;  Rorer,  Interstate  Law,  4,  44. 
168,  204,  207,  209,  210;  West  v.  Fitz,  109  III. 
A25; McCartney V.  OsbumMS  HI.  iOS;  Peters. 
Bewrly,  85  U.S.  10  Pet.  566, 9  L.  ed.  586;  Kings- 
bury  V.  Bumsidf,  58  111.  810,  11  Am.  Rep.  67; 
Bissell.  V.  7'erry,  69  111.  184;  Keegan  v.  Oer- 
aghty,  101  111.  26;  Cheney  v.  Teese,  108  111.  478. 

We  alleged  in  our  bill  that  the  bequests 
were  void  under  the  law,  and  the  law  was  as 
to  them,  what?— the  law  of  the  sittisf 

The  laws  of  those  foreign  states  would  have 
to  be  proven  like  any  other  evidence. 

See  1  Greenl.  Ev.  g§  496,  488;  MeDeed  r. 
McDeed,  67  111.  546;  Bonnell  v.  Holt,  89  111.  71. 

It  was  legally  impossible  for  the  court  below 
to  pass  upon  the  question  on  the  mere  argu- 
ment of  a  demurrer,  and  in  the  absence  of 
any  showing  whatsoever  on  either  side,  as  to 
what  those  laws  are.  and  we  therefore  had  a 
legal  right  to  a  bearing  of  this  cause  which 
could  not  properly  be  wiped  out  by  the  mere 
interpositionof  a  general  demurrer. 

Snow  v.  CouneUmen,  23  Chicago  Legal 
News,  285. 

II.  Any  attempt  to  create  an  estate  in  either 
real  or  personal  property,  that  would  have  the 
elTect,  or  might  possibly  have  the  effect,  of 
tying  up  the  property  inalienably,  or  with- 
drawing it  from  commerce  for  a  period  longer 
than  two  lives  in  being  and  twenty-one  years 
thereafter  (allowing  also  for  a  child  "  en  ventre 
sa  mhre  ")  or  of  creating  any  estates  that  would 
not  necesarily  vest  in  interest  within  that  time, 
and  so  be  unlawfully  postponed,  is  absolutely 
void  and  is  against  public  policy. 

2Washb.  Real  Prop.  8d  ed.  p.  651  et  seq., 
•858;  Gray,  Perpetuities,  §§  201,  202,  214,  231; 
Lewis,  Perpetuity,  169  et  seq.;  Marsden.  Per- 
petuities, p.  809  et  seq.;  Challis,  Real  Prop.  p. 
133.  lower  p.  959;  2  Redf.  Wills,  p.  568,  *845; 
1  Jarman,  Wills,  22.  281,  233;  Perry,  Tr.  ?§  377 
et  seq.,  382,  893;  Bhoads  v.  Rhoads,  43  111.  239; 
WaXdo  V.  Cummings,  45  HI  421;  Carroll  v. 
East  St.  Louis,  67  111.  142,  16  Am.  Rep,  632; 
Starkweather  v.  American  Bihle  Soc.  72  III. 
50;  Schettler  v.  Smith,  41  N.  Y.  344;  Knox  v. 
Jones,  47  N.  Y.  389;  Cruiksliank  v.  Ilome  for 
the  Friendless,  A  L.  R.  A.  140,  113  N.  Y.  337. 

A  perpetuity  can  no  more  be  created  by  the 
intervention  of  a  trust  than  it  can  be  created 
in  any  other  way. 

Booth  V.  Bavtist  Church  of  Christ,  126  N. 
Y.  215;  Carroll  v.  East  St.  Ijyuis,  supra. 

III.  All  that  the  rule  that  ''the  law  of  per- 
petuities does  not  apply  to  a  charity,"  means. 
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as  the  writers  and  cases  will  show,  is  that 
after  property  ooce  legally  gets  to  a  charity, 
the  charity  can  thereafter  hold  it  for  all  time, 
i.  e,,  in  perpetuity,  hut  does  not  apply  to 
property  before  it  gets  to  the  charity:  or  in 
other  words,  that  the  rule  applies  to  aU  prop- 
erty before  it  vests  in  the  charity,  but  after  a 
charity  once  legally  acquires  any  property  it 
may  bold  it  in  perpetuity  if  the  law  of  its  crea- 
tion as  to  amount  and  time  will  so  permit. 

Gray,  Perpetuities,  §§680-591,  600,  605,  606; 
3  Lewin,  Tr.  foot  p.  1399  et  uq.;  Marsden, 
Perpetuities,  p.  809;  2BL  Com.  pp.  174,  368; 
Perry.  Tr.g§  786, 787. 

If  the  will  of  John  Crerar  created,  or  tended 
to  create,  a  possible  perpetuity  before  the 
property  was  in  any  way  acquired  by  the  li- 
brary, such  bequest  was  void  and  was  subject 
to  the  rule. 

Gray  on  Perpetuities,  §  639,  savs:  *'The 
rule  against  perpetuities  is  not  a  rule  of  con- 
struction but  of  peremptory  command  of  law. 
It  is  not  like  a  rule  of  construction,  a  test 
more  or  less  artificial  to  determine  intention. 
Its  object  is  to  defeat  intention.  Therefore 
every  provision  in  a  will  or  settlement  is  to  be 
considered  as  if  the  rule  did  not  exist,  and 
then  to  the  provision  so  construed  the  rule  is 
to  be  remorselessly  applied." 

8  Lewin,  Tr.  foot  p.  1299;  Marsden,  Per- 
petuities, pp.  263,  364. 

The  first  (question  of  importance  is,  when 
under  the  will,  if  ever,  this  residuary  prop- 
erty was  to  pass  over  from  the  trustees  to  the 
library. 

No  time  whatever  is  desiiniated.  All  that 
is  said  is  in  the  49th  paragraph,  "  and  when, 
in  the  judgment  of  my  said  executors  and 
trustees  it  is  proper,  the  principal  sum  herein 
provided  for  shall  be  paid  over  and  devoted  to 
the  purposes  set  forth  in  item  50  (the  library 
purposes)." 

Can  the  time  be  left  open  to  be  determined 
by  the  judgment  of  any  of  these  trustees  or 
their  successors? 

The  time  must  be  fixed  by  the  will  itself. 
It  cannot  be  left  open  to  be  determined  by  the 
executor  as  whim  or  caprice  may  suggest. 

McCartney  v.  OOmrn,  118  III  403;  Hill  v. 
Chapman,  1  Ves.  Jr.  405  (Beames  ed.  note  b)x 
Jenkins  v.  Freyer,  4  Paige,  47, 8  L.  ed.  886; 
Butter  V.  Ommaney,  4  Russ.  70. 

The  question  of  perpetuity  is  to  be  deter- 
mined with  regard  to  possible  events,  and  not 
to  those  which  actually  occur;  if  therefore  the 
limitation  is  to  such  persons,  or  upon  such 
events,  that  it  may  extend  beyond  the  allowed 
limit,  the  devise  will  be  void  for  remoteness, 
notwithstanding  the  fact  that  it  may  or  does 
occur  within  the  limits  allowed  by  law. 

3  Redf.  Wills,  p.  571;  Challis,  Real  Prop, 
foot  p.  960;  Gray,  Perpetuities,  §  674. 

IV.  Where  was  the  title  to  this  residuary 
estate  in  the  meantime?  Where  did  it  vest 
before  it  was  to  set  (if  ever)  to  the  John  Crerar 
librarv,  or  would  it  be  constantly  and  per- 
petually kept  swinging  in  abeyance? 

The  statute  of  uses  In  this  state  would  not 
operate  to  vest  the  legal  title  in  the  corpora- 
tion, and  whatever  kind  of  title  there  was 
would  be  in  the  trustees,  and  the  statute  does 
not  operate  to  transfer  it;  it  is  not  executed 
by  the  statute,  not  even  in  charity  cases. 
21  L.  R.  A. 


See  DL  Rev.  Stat.  1  Starr  A  0.  title,  Car^ 
wyancee,  chap.  80,  §  8;  Kirkland  ▼.  Ow,  94 
ni.  400;  Meaeham  v.  8tede,  98  111.  185;  EA- 
logg  V.  Hale,  108  01.  164;  Pfeachera  Aid  8o6. 
V.  England,  106  111.  135;  Potter  t.  Gmeh,  141 
U.  8.  296,  85  L.  ed.  731. 

Whatever  kind  of  a  title,  legal  or  equitable^ 
was  in  any  way  vested  in  the  trustees,  as  it  was 
not  one  of  absolute  and  beneficial  interest  in 
them,  but  equivalent  to  a  fee  simple  only,  for 
the  purposes  of  the  trusts,  and  could  not  be 
alienated  by  them  for  other  purposes,  that 
title  was  subject  to  the  perpetuity  rule,  becauae 
the  duration  of  it  depenaed  solelv  and  abso- 
lutely upon  the  pure  volition  of  tne  trustees, 
and  might  exceed  the  legal  limit  of  time,  ana 
the  execution  of  this  trust  could  not  be  en* 
forced. 

If  this  trust  were  valid,  the  testator's  lan- 
guage is  such  as  to  vest  the  title  in  his  trus- 
tees. 

Oaroey  v.  MeDetitt,  73  N.  T.  556;  Moriee  T» 
Bishopqf  Durham,  10  Ves.  Jr.  586. 

V.  What  elements  as  to  certainty  and  defi* 
niteness  must  necessarily  be  included  in  a  gift 
to  charity  to  constitute  a  valid  trust?  The 
amount  that  might  go  to  the  library  depended 
upon  what  the  trustees  chose  to  pay  them- 
selves and  what  they  chose  to  pay  the  ]|> 
brary. 

The  subject-matter  of  the  supposed  tnisl 
must  be  certain. 

MiOe  V.  Nevdberry,  112  Dl.  123,  54  Am.  Rep. 
218;  Cruwye  v.  Cdtman,  9  Ves.  Jr.  828;  BUin/i 
V.  Bland,  2  Cox,  0.  C.  865;  2  Story,  Eq.  Jur. 
§  1070;  KnigU  v.  Knight,  8  Beav.  178;  Hovy 
ard  V.  Oirvsi,  109  U.  S.  725.  27  L.  ed.  1089; 
2  Pom.  Eq.  Jur.  ag  1014, 1017,  1070;  WilUan» 
V.  Warthington,  49  Md.  572,  88  Am.  Rep.  286; 
Taylor  v.  Keep,  2  111.  App.  868. 

This  Crerar  wiU  expressly  gives  the  power 
and  positive  command  to  devote  a  part  of  this 
residuary  estate  to  purposes  partly  non-chari- 
table, and  leaves  the  trustees  to  decide  what 
other  portion  of  the  estate  the  library  should  ' 
get. 

Uncertainty  is  fatal. 

Perrv.  Tr.  §  711;  3  Pom.  Eq.  Jur.  §§1014,. 
1017,  1070;  CruikshankY.  Home  for  the  mend- 
{0M.  4  L.  R.  A.  140, 118  N.  T.  887;  HoUand  v. 
Aleoek,  108  N.  T.  828;  People  v.  Simoneon,  126> 
N.  T.  299;  Booth  v.  BapHet  Church  of  Ohriei. 
126  N.  Y.  215;  Tilden  v.  Green  (TUden  WiU 
Caee),  14  L.  R.  A.  88,  180  N.  Y.  29;  Leoy  t. 
Lecy,  88  N.  T.  107. 

Any  words  by  which  it  is  expressed,  or  from 
which  it  may  be  implied,  that  the  trustee  ha» 
the  discretionary  power  of  withdrawing  tho- 
whole  or  any  part  of  the  subject  from  the  ob- 
ject of  the  testator's  wish  or  request,  will  pre- 
vent the  subject  of  the  gift  from  being  certain. 

2  Redf.  Wills,  2d  ed.  p.  507;  Hill,  Trus- 
tees, 8d  ed.  ^  116;  Boyle,  Charities,  bks.  2, 8^ 
p.  816,  Perry,  Tr.  §§  711,  718,  729;  Flint  v. 
Hughes,  6  Beav.  842;  1  Jarman,  Wills,  pp. 
195,  196,  880,  5th  Am.  ed.  645;  BusseU  v. 
Jat^son,  10  Hare,  218;  Ommannq^y.  Butcher, 
1  Turn.  &  R.  260;  Leehmere  v.  Lavie,  2  MyL 
&  K.  197;  Wilson  t.  Major,  11  Ves.  Jr.  205; 
Knight  v.  Knight,  8  Bear.  148;  Pierson  ▼. 
aarnet,  2  Bro.  Ch.  45;  Bland  v.  Bland,  2  Cox, 
C.  C.  849;  Chapman  v.  Brown,  6  Ves.  Jr.  404;. 
Perry,  Tr.  §  160;   Wood  v.  Oa?.  2  MyL  &  (X. 
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684;  Foniain  y.  Batenal,  68  U.  8.  17  How. 
891,  15  L.  ed.  89;  OurU$  v.  X«A»n,5  Beav.  147; 
BligJU  Y.  Hartnoll,  L.  R  19  Ch.  Div.  294; 
WtUiams  v.  Kershaw,  5  L.  J.  N.  8.  84. 

VL  The  words  twed  in  the  will  are:  "Cause 
ftD  act  of  incorporation  under  the  laws  of  Illi- 
nois to  be  procured." 

It  would  seem  that  here  was  a  direction  to 
procure  a  special  charter  or  act. 

No  special  charter  could  be  obtained  since 
the  Constitution  of  1870  for  anything  but  state 
institutions. 

Const.  1870,  art.  11,  §  1. 

The  words  used  by  the  testator  as  to  kind  of 
incorporation  intended  were  used  almost  ver- 
liatim  with  those  used  by  other  testators  in  the 
following  cases,  and  the  words,  "apply  for  an 
act  of  incorporation,"  were  held  to  mean  a 
specif  charter,  though  the  general  law  in  that 
state  was  very  broad  in  its  provisions.  The 
bequests  were  in  both  cases  held  invalid. 

Peoj^  y.  Simonson,  126  N.  Y.  299;  Omik- 
thank  y.  Home  for  t/ts  Friendksg,  4  L.  R.  A. 
140,  118  N.  T.  887. 

VII.  Since  the  time  of  Qeorge  II.  no  testator 
could,  or  now  can,  convey  bis  estate  by  will  to 
any  charitable  purpose  whatever;  the  only 
possible  way  it  can  since  be  done  in  England 
IS  by  deed  executed  dunng  the  lifetime  of  the 
donor  and  one  year  before  his  death,  and  en- 
rolled six  months  thereafter. 

If,  therefore,  we  talk  about  the  English  law 
for  the  last  (nearly)  two  hundred  years,  it 
plainly  appears  that  under  it  the  will  of  John 
C^erar  would  be  an  absolute  nullity  as  to  any 
charitable  devise  whatever,  and  there  is  no 
possible  question  about  it. 

2  Redf.  WUls.  2d  ed.  p.  508,  and  note. 

It  has  been  said  by  the  courts  in  this  state 
that  the  Statute  of  Elizabeth  is  in  force  in  this 
state,  or  that  the  greater  portion  of  it  is,  though 
for  what  reason  an  English  statute,  which  has 
there  been  practically  repealed  in  its  effect  for 
two  hundrra  years,  should  be  held  still  to  be 
in  force  here  In  Illinois,  is  not  very  spparent; 
bat  as  the  courts  of  other  states,  notably  New 
York,  had  for  many  years  said  that  it  was  also 
fai  force  in  those  states,  no  doubt  our  courts 
were  somewhat  influenced  by  those  former  de- 
cisions of  such  an  eminent  court  as  the  New 
York  court  of  appeals,  but  after  many  years 
of  decisions  to  that  effect,  the  New  York  court 
finally  admitted  that  it  had  been  led  into  error 
and  that  as  a  matter  of  fact  and  of  law  the 
Statute  of  Elizabeth  was  not  in  force  at  all. 

BoOandv.  Alcock,  108  N.  Y.  812. 

If  this  state  has  provided  a  statute  of  cbaii- 
table  uses  of  its  own,  it  must  supersede  the 
Statute  of  Elizabeth. 

Such  a  statute  was  enacted. 

Bev.  Stat.  1845,  chap.  22,  p.'lOO:  an  Act  to 
Amend  Charitable  Uses,  Laws  1869,  858; 
Charitable  Uses,  Gross  Stat.  1869,  2d  ed.  77; 
Education,  Laws  1888,  p.  240:  Education,  Laws 
1841,  chap.  23,  p.  110;  111.  Rev.  Stat.  Starr  & 
C.  p.  428  el  eeq. 

None  but  charities  whose  title  is  vested  in 
the  state  were  intended  to  be  or  are  embraced 
within  it,  and  consequently  none  but  the  state 
charities  can  come  within  the  province  of  any 
charitable  uses  act. 

See  1  Starr  &  C.  Stat.  §  82,  p.  488,  par.  52. 

There  is,  of  course,  a  grave  legal  distinction 
flL.R.A. 


between  public  charities  and  private  charities, 
the  former  being  state  or  municipal  charities, 
and  under  their  control,  the  latter  mere  private 
institutions  or  corporations. 

Dartmouth  College  Oaee,  17  U.  8.  4  Wheat. 
642,  4  L.  ed.  660  ^  eeq.;  Board  of  Education 
y,  Baketodl,  122I\l  m. 

Any  **cy  pr^*  powers  which  a  court  in  this 
state  might  have,  could  not  be  applied,  in  any 
event,  to  the  residuary  case  at  bar,  either  un- 
der the  Statute  of  Elizabeth  or  our  own  stat- 
ute, and  even  if  that  were  possible,  for  the 
various  other  defects  in  this  will,  no  court,  by 
its  eppris  or  any  other  power  could  carry  out 
this  trust  or  hold  it  to  be  a  legal  one. 

If  it  appears  from  the  construction  of  the 
whole  instrument  that  the  g^ft  was  for  a  par- 
ticular purpose  only,  and  that  there  was  no 
general  charitable  intention,  the  court  cannot, 
by  construction,  apply  the  gift  ey  prh  the 
original  purpose.  If,  therefore,  it  appears 
the  testator  had  but  one  particular  object  in 
mind,  as  to  build  a  church  at  W,  and  his  pur- 
pose cannot  be  carried  out,  the  ^f  t  must  go  to 
the  next  of  kin.  And  if  the  gift  caunot  vest 
in  the  first  instance  in  the  donees,  for  the  rea- 
son that  no  such  donee  can  be  found,  the 
court  cannot  appoint  other  donees  ey  prhe. 

Perry,  Tr.  §  726;  McAuley  v.  Wilson,  16  N. 
C.  276;  AUyGen,  v.  Hurst,  2  Cox,  C.  C.  354; 
Oorbyn  v.  French,  4  Ves.  Jr.  419;  DeGarcia  v. 
Lawson,  4  Ves.  Jr.  483,  note;  DeThemmines  v. 
DeBonnemU,  6  Kuss.  288;  AUyQen,  v.  JoUy,^ 
2  Strobh.  Eq.  379;  Oatter  v.  Balfour,  19  Ala. 
814;  Marsti  v.  Means,  3  Jur.  N.  8.  790;  Atty- 
Gen.  V.  Power,  1  Ball  &  B.  145. 

American  courts  will  not. devise  a  scheme 
(cy  pris)  in  the  following  cases: 

Where  a  gift  is  for  the  advancement  of  re- 
ligion. 

Powerscourt  v.  Powerscouri,  1  Molloy,  616. 

Or  a  gift  is  made  for  an  object  which  has  na 
existence. 

AttyGen.  v.  London,  8  Bro.  Ch.  171;  Los- 
combe  V.  Wintringham,  13  Beav.  87;  Atty- 
Oen,  v.  Oglander,  1  Bro.  Ch.  166. 

Or  which  is  void  at  law. 

Atty-Uen.  v.  Wharwood,  1  Ves.  584;  De  Costa 
V.  De  Paz,  Ambl.  228;  Attn  Gen,  v.  Vint,  8 
De  G.  &  8.  704;  Cary  v.  AhboU,  7  Ves.  Jr. 
490;   Atty-Oen.  v.  Goulding,  2  Bro.  Ch.  428. 

Or  is  impossible  before  the  administration  of 
the  charity  begins. 

AttyUen,  v.  Guise,  2  Vem.  260;  Atty-Gen^ 
V.  Ironmongers  Co.  Craig  &  P.  208;  Atfy  Gen, 
V.  Glyn,  12  Sim.  84;  Ueyier  v.  Tr^o,  5  Russ. 
118;  Martin  v.  Margham,  14  Sim.  230;  Incor- 
porati'd  Society  for  Protestant  Schools  v.  Price,, 
1  Jones  <&L.'49S. 

The  ey  prhs  doctrine  would  not  be  adminis- 
tered in  a  court  of  equity. 

Baftcom  v.  Alherlson,  84  N.  Y.  601;  Fontain 
V.  Ratenal,  58  U.  8.  17  How.  3S9.  15  L.  ed. 
87. 

Cyprus  cannot  be  resorted  to  to  modify  tes- 
tator's intention. 

Taylor  v.  Keep,  2  111.  App.  3rtS. 

As  to  trusts  being  too  indctiuile  for  cy  pris 
to  execute. 

See  2  Roper,  Leff aria's,  180. 

When  tbe  gifi  is  indefinite,  illet^al,  or  im- 
possible,  ry  pres  will  not  iiiterfHro 

iSlarktreaUier  Y.American  Hible  f^oe.  7  ?  111.59. 
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The  courts  in  this  countiy  will  not  assume 
to  administer  charities  cy  pris,  in  the  same 
manner  as  in  England;  it  is  only  the  ordinary 
jurisdiction  of  those  English  courts  that  our 
courts  in  this  slate  will  adopt. 

Bunt  V.  Fowler,  121  III.  276;  Per^.  Tr. 
§  723:  Atty  Qen,  v.  lronmovger9  Co,  2  Myl.  & 
K.  576. 

)»  Property  cannot  be  given  either  for  life  or 
absolutely  without  the  power  of  alienation 
being  incident  to  the  gift. 

2  Redf .  Wills,  289. 

Where  the  condition  is  to  do  an  act  to  carry 
out  the  object  of  the  testator,  and  desired  by 
him,  it  is  the  consideration  of  the  legacy,  and 
therefore  a  condition  precedent. 

2  Powdl.  Devises,  252;  Oreagh  ▼.  WiUon, 
2  Vern.  572. 

IX.  It  is  no  answer  to  say  that  the  will  con- 
tained a  direction  to  convert  the  whole  estate 
into  personalty,  for  the  conversion  was  re- 
quired simply  for  the  purposes  of  the  will,  and 
if  by  reason  of  the  illegality  of  the  residuary 
clause,  or  other  clauses,  the  gift  failed,  then 
the  purpose  of  the  conversion  ceased. 

Eaward  v.  Peavey,  128  III.  4S0;  Eeadr. 
WiUiams,  125  N.  Y.  660. 

The  propertjr  must  necessarily  vest  in  the 
charity  itself  within  the  lives  and  twenty-one 
years,  and  the  courts  cannot  cut  the  trusts 
down  by  substituting  a  shorter  time  or  speed- 
ier event. 

Kj- M arsden,  Perpetuities,  p.  809;  Perry,  Tr. 
§§  786.  737;  8  Lewin,  Tr.  foot  p.  1299. 

One  of  the  vices  of  this  library  bequest  is 
that  it  creates  a  legal  perpetuity  before  the 
properly  may  reach  the  library. 

RhoadB  V.  RJioads,  43  111.  239;  Carroll  v.  Bast 
St,  1a>uU,  67  111.  568;  Starkweather  v.  Ameri- 
tan  Bible  Soc.  eupra. 

The  courts  themselves  cannot  cut  the  trust 
down  to  the  legitimate  extents  by  substituting 
shorter  time  or  a  speedier  event  than  the  settler 
or  te'itator  directs. 

Lewis,  Perpetuity,  598,  596;  Gray,  Perpe- 
tuities, §  674;  3  Lewin.  Tr.  foot  p.  1299; 
Boughton  v.  Boughton,  1  H.  L.  Gas.  406;  Cur- 
tie  V.  Lukin,  5  Beav.  147;  Smith  v.  Cunning- 
hame,  L.  R.  18  Ir.  480;  Amory  v.  Lord,  9  N. 
Y.  408;  Jocelyn  v.  Mtt,  44  Conn.  55. 
I'  So  that  it  will  be  seen,  that  even  if  the  courts 
were  willing  to,  or  could  control  or  regulate 
the  judgment  of  the  various  trustees,  they 
could  not  avoid  the  perpetuity  or  cut  it  down 
within  the  required  limit. 

In  the  first  place,  the  testator  left  it  entirely 
and  expressly  to  the  judgment  of  the  trustees, 
and  tiie  couris  could  in  no  way  whatever  sub- 
stitute their  own  judgment  foV  the  judsrment 
of  the  trustees  that  was  required  by  the  tes- 
tator. 

Bullard  v.  Shirley,  12  L.  R  A.  110,  153 
Mass.  559. 

Even  if  this  testator  had  directed  that  it  be 
paid  over  as  speedily  as  possible,  or  had  said 
in  a  reasonable  time,  it  would  have  availed 
nothing,  because  the  law  requires  that  it  must 
be  expressly  limited  to  lives  in  being,  and 
twenty-one  vears  after;  the  limitation  must  be 
expressly  limited  to  certain  lives,  or  otherwise 
it  is  bad. 

/2e  hnlier'e  Estate,  27  N.  Y.  S.  R  36;  Peo- 
ple V.  Simonson,  126  N.  Y.  299;  CruiksJiank 
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V.  Home  for  the  Friendless,  4  L.  R  A.  140L 113 
N.  Y.  337. 

In  a  case  at  bar  the  trustees  and  their  suc- 
cessors are  given  ''*carte  Uanch^*  to  do  abso- 
lutely as  they  please,  and  when  they  please, 
and  nothing  therefore  can  make  it  good  under 
the  law  or  public  policy. 

Gray,  Restraints  on  Alienation,  §  259;  Perry, 
Tr.  §  715;  Jee  v.  Audley,  1  Cox,  C.  C.  324. 

The  test  is.  Was  the  absolute  ownership  of 
this  property  unlawfully  suspended?  Would 
it  *'ex  necessitate*  vest  within  the  period? 

FoieUr  v.  IngersoU,  127  N.  Y.  472. 

A  power  of  sale  in  a  will,  however  per- 
emptorv  in  form,  if  it  can  be  seen  that  it  was 
inserted  in  aid  of  a  particular  purpose  of  the 
testator,  or  to  accomplish  his  general  scheme 
of  distribution,  does  not  operate  as  a  conver- 
sion where  the  scheme  or  purpose  fails  by  rea- 
son of  illegality,  lapse,  or  other  cause. 

Baward  v.  Peat^,  128  III.  480;  1  Wma. 
Exrs,  663  et  seq.;  Read  v.  Williams,  125  N.  Y. 
560;  Taylor  v.  Taylor,  8  DeG.  M.  &  G  190; 
Fiteh  V.  Wdter,  6  Hare,  145;  Hopkinson  v. 
EUis,  10  Beav.  169;  Parker  v.  Linden,  118  N. 
Y.  28. 

Where  some  legacies  are  void  or  a  part  of  a 
residue  void,  there  is  in  law  another  residuum 
created  which  goes  to  the  next  of  kin. 

Kerr  v.  Dougherty,  79  N.  Y.  827;  Chapman 
v.  Brown,  6  Ves.  Jr.  404;  Atty,  Oen,  v.  Binx- 
man,  2  Jac.  &  W.  270;  Stratton  v.  Physio- 
Medical  InstituU,  5  L.  R.  A.  88, 149  Mass.  505; 
1  Jarman,  Wills,  293,  note  1;  2  Redf.  Wills, 
896,  445,  note  S6:  Hawk.  Wills.  42;  Oarth- 
waits  V.  Lewis,  25  N.  J.  Eq.  351;  Bagwell  y. 
Dry,  1  P.  Wms.  700;  Bumble  v.  Shore,  7  Hare, 
247;  iScrymsher  v.  Ifort/ieote,  1  Swanst.  566; 
CressweU  v.  Cheslyn,  2  Eden,  128;  affirmed  by 
House  of  Lords,  8  Bro.  P.  G.  248;  Sykes 
V.  Sykes,  L.  R.  4  Eq.  200;  Cummings  y. 
Bramhall,  120  Masa.  552. 

Mr,  Delos  MeCurdj',  also  for  appellants: 

An  executorv  devise  must  be  so  limited  that 
by  the  terms  or  its  creation  it  must  take  effect 
within  the  period  prescribed  for  the  vesting  of 
future  estates.  If  the  limitation  be  in  such 
terms  that  it  may  or  may  not  vest  within  that 
time,  it  is  void. 

CadeU  v.  Palmer,  1  Clark  &  F.  372;  4  Kent, 
Com.  207;  1  Jarman,  Wills.  221;  4  Cruise,  Dig. 
title  32,  chap.  24,  §  18;  Nightingale  v.  BurreU, 
15  Pick.  Ill;  Atkinson.  Conv.  2d  ed.  264; 
Lewis,  Perpetuity,  162,  172;  Booperv.  Booper, 
9  Cush.  122;  lliorndike  v.  Loring,  15  Gray, 
891;  Fosdick  v.  Fosdick,  6  Allen.  41;  Odell  v. 
OdeU,  10  Allen,  1;  Loring  v.  Blake,  98  Mass. 
253;  Sears  v.  Putnam,  103  Mass.  5;  Jocelyn  v, 
Nott,  44  Conn.  55;  Donohue  v.  McNichol,  61 
Pa.  73;  Patterson  v.  Ellis,  11  Wend.  259; 
Bawley  v.  James,  16  Wend.  120;  Schettler  v. 
Smith,  41  N.  Y.  344;  Enox  v.  Jones,  47  N.  Y. 
889;  TatesY,  Yates,  9  Barb.  324;  Qott  v.  Gook^ 
7  Paige,  540.  4  L.  ed.  266;  Boynton  v.  Boyt,  1 
Denio,  63;  Brattle  Square  Church  Proprs,  v. 
Grant,  3  Gray,  152. 

If  the  gift  in  trust  for  charity  is  itself,  con- 
ditional upon  a  future  and  uncertain  event,  it 
is  subject,  in  our  judgment,  to  the  same  rules 
and  principles  as  any  other  estate  depending 
for  itg  coniicg  into  existence  upon  a  condition 
precedent.  If  the  condition  is  never  fulfilled, 
the  estate  never  arises.    If  it  is  so  remote  and 
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iodefinlte  88  to  transgress  the  limits  of  time 
prescribed  by  the  rules  of  law  against  perpetu- 
ities, the  gift  fails  db  initio. 

Chamberlayne  v.  BroeJceti,  L.  R  8  Ch.  206; 
Cherry  ▼.  Mott,  1  Myl.  &  C.  128;  Atty-Qen.  v. 
Goulding,  2  Bra  Ch.  428;  Atty-Qen.  v.  Bi8h<yp 
<ff  Oxford,  2  Ves.  Jr.  481;  Atty^Qm,  ▼.  WUt- 
churchy  8  Ves.  Jr.  141;  Oorhyn  v.  French,  4 
Ves.  Jr.  418;  Clark  v.  Taylor^  1  Drew.  642; 
Carberryv.  Cox,  3  Ir.  Ch.  281;  SimsY,  Quin- 
Ian,  16  Ir.  Ch.  101;  DeThemmine*  v.  DeBonne- 
vaU,  5  Russ.  288;  Jocelyn  y.  Nott,  supra;  1 
Jarman.Wills,  4th  ed.  245  etaeq.;  Tudor,  Lead. 
Cas.  Real  Prop.  8d  ed.  580,  581. 

Afeasra.  James  L.  EU^h«  Williams,  Holt 
A  Wheeler  and  Lyman  Sb  Jaclcson,  for 
appellees: 

I.  The  fiftieth  clause  of  the  will  creates  a 
▼alid  trust  for  charity. 

The  rules  applicable  to  charitable  gifts  are 
"Wholly  different,  in  some  important  respects, 
from  those  applicable  to  private  bequests,  and 
the  residuary  bequest  not  only  can  be  sustained 
Id  accordance  with  fixed  principles,  but  cannot 
be  defeated  without  doing  the  greatest  violence 
to  such  principles. 

The  legislative  and  Judicial  policy  of  the 
state  of  Illinois  distinguishes  broadlv  between 
private  and  charitable  bequests,  and  exempts 
the  former  from  the  operation  of  certain  rules 
which  govern  the  latter.  This  difference  is 
moat  comprehensively  expressed  by  the  state- 
ment that  in  Illinois  the  Statute  of  48  Eliza- 
beth is  in  force. 

That  statute  was  In  no  sense  creative  of  a 
new  jurisdictioo  or  of  new  rules  of  law,  but 
was  designed  only  to  regulate  the  method  of 
administering  charitable  trusts  which  had 
fallen  Into  some  confusion. 

Philadelphia  Baptist  Auo,  Trustees  y.  Bart, 
17  U.  8.  4  Wheat.  1,  4  L.  ed.  409;  Inglis  v. 
Sailor^s  Bnug  Harbor  Trustees.  28  U.  8.  8  Pet. 
00.  7  L.  ed.  617;  Vidal  r.  Philadelphia,  48  U. 
a.  2  How.  127,  11  L.  ed.  205;  Kain  t.  Oib- 
boney,  101  U.  8.  862,  25  L.  ed.  818. 

This  case,  in  all  its  important  aspects,  is 
conclusively  settled  by — 

Heuser  v.  Harris,  42  111.  425;  *  Andrews  ▼. 
Andrews,  110  111.  228;  Hunt  ▼.  Fowler,  121  HI. 
260. 

Some  of  the  differences  in  the  law  applicable 
to  charitable  and  non-charitable  bequests,  are: 

(a.)  The  rule  against  perpetuities  has  no  ap- 
plication to  a  charitable  bequest. 

(b.)  Uncertainty  in  the  beneficiary  will  not 
-vitiate  a  charitable  bequest.  Indeed,  as  is 
stated  In  a  multitude  of  cases,  uncertainty  as 
to  the  specific  beneficiaries  is  of  the  essence  of 
a  charitable  bequest.  It  is  enough  if  the  class 
be  pointed  out;  the  persons  in  the  class  who 
from  time  to  time  may  be  entitled  to  the  bene- 
fits must  of  necessity  shift  from  year  to  year, 
and  even  from  day  to  day. 

(c)  The  absence  of  a  person  or  corporation 
in  esse  at  the  testator's  death,  with  capacity  to 
take  the  bequest,  is  wholly  immaterial. 

(d.)  A  prescribed  method  of  administering  a 
charity  will  be  disregarded,  if  necessary,  in 
order  to  give  effect  to  a  general  charitable  in- 
tent. 

(e.)  Vagueness  or  uncertainty  as  to  the  pur- 
I)Ose  of  a  charity  will  not  defeat  a  general 
•charitable  Intention  on  the  part  of  the  testator. 

21L.  a  A. 


Even  a  bequest  for  an  impossible  purpose,  if 
such  purpose  be  charitable,  will  be  given  effect 
by  devoting  it  to  some  lawful  object  germane 
to  the  testator's  general  intention. 

Jackson  V.  PhtUips,  14  Allen,  530. 

These  distinctions  between  charitable  and 
non-chaiitable  bequests  make  wholly  irrelevant 
the  decisions  of  court  in  states  like  New  York, 
where  such  distinctions  are  denied. 

Tilden  v.  Green  (Tilden  Will  Case),  14  L.  R. 
A.  88,  180  N.  Y.  20.  44  Alb.  L.  J.  868;  Hol- 
land V.  Alcoek,  108  N.  Y.  812;  Ihe  Tilden 
Trust,  5  Harvard  L,  Rev.  800. 

The  crowning  defect  of  the  Tilden  will,  and 
the  feature  which  most  distineoiishes  it  from 
the  Crerar  will,  is  that  Mr.  Tilden  created  no 
trust  for  any  specified  charity,  but  left  the  se- 
lection both  of  the  charity  itself  and  of  the 
amount  which  should  be  devoted  to  such  char- 
ity to  the  uncontrolled  discretion  of  his  trus- 
tees; while  in  the  case  at  bar  the  testator  de- 
votes the  entire  residuum  of  his  estate  to  the  li- 
brary, with  no  element  of  discretion  upon  the 
part  of  the  trustees,  either  as  to  the  object  of 
the  charity  or  the  extent  of  the  fund  ultimately 
devoted  thereto. 

It  is  said  that  this  bequest,  although  eventu- 
ally for  a  charitable  purpose,  is  subject  to  an 
intervenin.fi:  estate  in  the  hands  of  private  per- 
sons, which  may  be  prolonged  beyond  the 
limit  of  the  rule  against  perpetuities. 

First,  the  forty-ninth  clause  creates  no  in- 
tervening estate  which  transcends  the  limits  of 
the  rule  against  perpetuities:  and,  second,  if  it 
did  attempt  to  create  such  an  estate  for  the 
personal  benefit  of  the  trustees  it  would  be 
void,  because  inconsistent  with  the  absolute 
grant  contained  in  the  fiftieth  paragraph,  and 
the  fund  thus  attempted  to  be  unlawfully  seg- 
regated under  clause  40  would  at  once  fall  into 
the  residuum. 

It  is  said  that  the  library  bequest  is  invalid 
because  there  is  no  corporation  in  existence 
capable  of  taking?  title,  and  the  laws  of  Illinois 
did  not  provide  for  the  creation  of  such  a  cor- 
poration. 

A  ^ift  may  be  made  to  a  corporation  not  yet 
in  existence  by  the  intervention  of  some  valid 
trust  providing  for  the  legal  devolution  of  the 
title. 

Inglis  ▼.  SailoT^s  Snug  Harbor  Trustees,  28 
U.  8.  3  Pet.  00,  7  L.  ed.  617;  Ovid  v.  Wash- 
ington Hospital  for  Foundlings,  95  U.  8.  808, 
24  L.  ed.  450;  Bussell  v.  Allen,  107  U.  8. 168, 
27  L.  ed.  807;  Jones  v.  Habersham,  107  U.  8. 
174,  27  L.  ed.  401;  Sfcasey  v.  American  Bible 
Soe.  57  Me.  528;  Atty-Qen,  t.  Downing,  2 
Ambl.  550,  1  Dick.  414. 

It  is  argued  that  the  trustees  and  their  suc- 
cessors may  forever  retain  the  fund  devoted  to 
the  library*^and  thus  defeat  the  intention  of  tht 
testator. 

All  other  trusts  of  the  will  being  executed, 
the  trustees,  even  if  endowed  with  perpetual 
succession,  are  trustees  for  the  library,  and  for 
nothing  else.  Their  trusteeship,  even  though 
perpetual,  so  far  from  being  hostile  to  the  char- 
ity, is  but  a  part  of  the  machinery  devised  by 
the  testator  for  giving  effect  to  his  charitable 
intention.  It  is  not  the  case  of  an  intermedi- 
ate estate  which  may  postpone  the  vesting  of 
the  fund  in  the  ultimate  charity  intended  to  a 
period  beyond  the  rule  against  perpetuities. 
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Whether,  therefore,  the  trustees  may  or  may 
Dot  be  perpetual,  and  whether  a  corporation 
mav  or  may  not  be  organized  under  existing 
lepslation,  are  mere  matters  of  detail,  of  ma- 
chinery, of  ways  and  means,  and  therefore 
mere  incidents  to  the  general  charitable  pur- 
pose of  the  testHtor,  the  existence  or  omission 
of  which  incidents  can  never  be  permitted  to 
defeat  such  intention.  And  just  here  lies  the 
distinguishing  feature  between  private  trusts 
and  trusts  for  charity. 

Ueitser  v.  Harris,  42111.  484;  Gray,  Perpetu- 
ities, §  607. 

II.  Lapsed  and  void  legacies  fall  into  the 
residuum. 

Baker  v.  Oopenbarger,  16  LI.  108,  68  Am. 
Dec.  600;  Jennings  v.  Smith,  29  111.  116;  Ran- 
kin  V.  Hankin,  86  111,  293,  87  Am.  Dec.  205; 
Craig  v.  Leslie,  16  U.  8.  8  Wheat.  668, 4  L.  ed. 
460;  Peter  v.  Beverly,  85  U.  8. 10  Pet.  632, 9  L. 
ed.  522;  Fletcher  v.  Ashburner,  1  Bro.  Ch.  497; 
fiispham,  Eq.  §  807.  and  cases  cited;  Cam- 
bridge  v.  Bous,  8  Ves.  Jr.  12;  T^eake  v.  Robin- 
son,  2  Meriv.  368;  Re  BatchOder,  147  Mass.  466; 
Tindall  v.  TindaU,  24  N.  J.  Eq.  612;  Tayhr  v. 
Lueas,  11  N.  C.  215;  Swinton  v.  Egleston,  8 
Rich.  Eq.  201;  File  v.  Beasley,  12  Lea,  828; 
Hing  V.  Strong,  9  Paige,  94,  4  L.  ed.  622;  King 
T.  WoodhuU,  8  Edw.  Ch.  79, 6  L.  ed.  678;  Banks 
y.Phelan,  4  Barb.  80;  Massey^s  App.  88  Pa. 
470;  I>rew  v.WakeJUld,  64  Me.  291;  Word  t. 
mtehsU,  82  Ga.  628;  TftwaU  v.  Redd,  50  Ga. 
181;  Orrick  v.  Boehm,  49  Md.  71;  MiUs  v.  Neuh 
berry,  112  Dl.  128,  54  Am.  Bep.  218;  Woman's 
Union  Missionary  Soe.  v.  Mead,  181  111.  888. 

Mr,  John  H.  Mnlkey*  also  for  appellees: 

Where  the  parties  to  the  gift  and  the  subject- 
matter  of  the  bequest  are  sufficiently  pointed 
out,  the  wav  in  which  it  is  done  la  not  mate- 
rial. And  for  this  purpose  the  maxim,  "id  cer- 
ium est  guod  cerium  reddi  potest'  Is  liberally 
applied. 

Perry,  Tr.  686;  Oruiffys  v.  Oilman,  9  Ves. 
Jr.  820;  James  v.  Allen,  8  Meriv.  17;  Morice  v. 
Bishop  of  Durham,  9  Ves.  Jr.  899, 10  Vea.  Jr. 
622. 

It  will  be  a  fatal  omission  if  the  trustee  and 
the  beneficiaries  in  a  private  trust  are  not  in 
some  manner  clearly  designated.  The  effect 
of  such  an  omission  would  be  to  vitiate  the  be- 
quest altogether. 

Morice  v.  Bis/top  of  Durham  and  Oruwys  ▼. 
Colnwn,  supra;  Wright  v,  Atkyns,  Cooper, 
Ch.  115;  Pierson  v.  Garnet,  2  Bro.  Ch.  45;  Per- 
ry, Tr.  §  687. 

But  this  is  far  from  being  the  case  in  gifts 
to  charity.  As  to  such  gifts,  it  is  always  suf- 
ficient to  point  out  the  beneficiaries  in  a  gen 
eral  wsy.  Indeed,  the  particular  persons  to  be 
benefited  are  never  specifically  mentioned  or 
pointed  out,  for  to  do  so  would  be  to  convert 
the  intended  gift  to  charity  into  a  private  trust. 

AUy-Qen.  v.  Wliiichureh,  8  Ves.  Jr.  141; 
Wright  v.  Methodist  Episcopal  CPiurch  Trustees, 
Hoftm.  Ch.  202,  6  L.  ed.  1115;  Reformed  Prot- 
estant Dutch  Ghurdi  v.  Moit,  7  Paige.  77,  4  L. 
ed.  67;  Burr  v.  Smith,  7  Vt.  241;  King  v. 
Woodhull  8  Edw.  Ch.  79.  6  L.  ed.  678;  Shields 
v.  JoUy,  1  Rich.  Eq.  99;  Perry,  Tr.  §  687. 

In  some  forms  of  charitable  gifts,  of  which 
there  is  quite  a  variety,  the  trustee,  like  the 
cestui  que  trust,  is  not  mentioned  in  the  bequest 
by  name,  nor  in  any  other  manner  specifically 
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pointed  out.  The  testator,  however,  in  such 
cases,  often  by  specific  directions  in  his  will, 
provides  for  the  appointment  of  a  trustee,  or 
for  the  organization  of  a  corporate  body  after 
his  decease  to  perform  the  functions  of  trustee 
in  carrying  into  effect  the  dispositions  of  the 
will.  And  no  fact  is  better  understood  by  the 
profession  than  that  bequests  of  this  character, 
when  not  otherwise  objectionable,  are  uniform- 
ly sustained  by  the  courts  wherever  the  law 
of  charitable  trusts,  as  it  exists  in  England  and 
in  this  state,  prevails. 

Ould  V.  Washington  Hospital  for  Foundlings, 
95  U.  S.  808,  24  L.  ed.  450;  RuSseU  v.  AVen, 
107  U.  S.  168,  27  L.  ed.  897;  Swasey  v.  Ameri- 
can BibU  Soc,  57  Me.  52H;  Inglis  v.  SailoT^B 
Snug  Harbor  TrusUes,  28  U.  8.  8  Pet.  99,  7  L. 
ed.  617;  Tidal  v.  Philadelphia,  48  U.  S.  2  How. 
197,  11  L.  ed.  288. 

The  provisions  of  the  fourth  clause  of  the 
will  clearly  operated  as  an  out  and  out  con- 
version of  all  of  testator's  real  property  into 
personal,  so  that  for  the  purposes  oi  the  will 
the  executors  had  nothing  to  dispose  of  but 
personal  property. 

Baker  v.  Copenbarger,  15  Bl.  108,  58  Am. 
Dec.  600;  Jennings  v.  Smith.  29  Bl.  116;  Ran- 
kin V.  Rankin,  86  Bl.  293,  87  Am.  Dec.  205; 
Germain  v.  Balies,  118  Bl.  29;  Haward  v. 
Peavey,  128  111.  480. 

The  testator's  real  estate  having  been  con- 
verted into  personal  property,  and  all  the  be- 
quests in  controversy  being,  by  the  express 
terms  of  the  will,  gifts  of  personalty,  it  follows 
that  the  law  which  applies  to  residuary  be- 
quests of  personal  property  must  alone  be 
looked  to  in  determining  the  legal  effect  of  the 
fiftieth  paragraph  of  the  will,  considered  as  a 
residuary  clause. 

A  general  residuary  bequest,  where  nothing 
appears  to  indicate  a  contraiy  intention,  car- 
ries with  it,  as  a  part  thereof,  all  the  personal 
estate  which  belonged  to  the  testator  at  the 
time  of  his  death,  not  effectively  disposed  of  by 
other  provisions  of  the  will. 

Hamberbin  v.  Terrv,  1  Smedes  &  M.  Ch.  569; 
James  Y.James,  4  Paige,  115,  8  L.  ed.  867; 
MtUs  V.  Newberry,  112  Bl.  128,  54  Am.  Rep. 
218;  Preseoii  v.  PresooU,  7  Met.  145;  Roper» 
Legacies,  458;  R<jherU  v.  Cooke,  16  Ves.  Jr.  451; 
Re  Bonnet,  46  Hun.  629;  Brown  v.  Higgs,  4 
Ves.  Jr.  708;  Taylor  v.  Lve^fs,  11  N.  C.  215; 
Reeioes  v.  Reeves,  16  N.  C.  886;  Gore  v.  Stetens,^ 
1  Dana,  206. 

Courts  in  construing  wills  always,  in  the  ab- 
sence of  anything  to  Indicate  a  contrary  inten- 
tion, proceed  upon  the  theory  that  the  testator 
intended  to  dispose  of  his  entire  estate. 

Scojidd  V.  Oleott,  120  111.  874;  Hamberlin  v. 
Terry,  James  v.  James  and  MiUs  v.  Newberry^ 
supra;  Higgins  v.  Du)en,  100  111.  554:  2  Redf. 
miU,  285;  2  Jarman,  WUls  (R.  &  T.  ed,) 
469. 

The  clearly  manifested  Intention  of  the  tes- 
tator must  be  given  effect  by  the  courts  in  all 
cases,  unless  it  is  violative  of  some  rule  of  law 
or  contrary  to  public  policy. 

Hamlin  v.  United  States  Exp.  Co.  107  Bl.  443; 
Funk  V.  Egglesion,  92  Bl.  615, 84  Am.  Rep.  186; 
Rouniree  v.  TaCbot,  89  BL  246. 

It  is  net  true  that  the  ultimate  trustee  of 
either  a  general  or  spedflc  charity  must  in  all 
cases  be  ill  esM  at  the  time  of  the  tostator't 
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death.  Tbere  are  several  classes  of  charitable 
eifta  fully  recognized  by  the  authorities,  that 
demonstrate  the  correctness  of  this  statement. 
lo  some  of  the  cases,  as  in  this,  the  will  pro- 
vides for  the  organization  of  a  corporate  body 
to  act  as  the  ultimate  trustee  of  the  charity;  in 
others,  the  trustee  named  in  the  will  either 
died  before  the  testator,  refused  to  act,  or  was 
not  capable  of  acting,  so  that  tbere  was  no 
trustee  in  either  case  to  take  at  the  time  of  the 
testator's  death  when  a  will  first  speaks.  There 
are  also  other  cases  where  testators,  through 
mistake,  named  trustees  that  even  had  no  ex- 
istence either  at  the  time  of  making  of  the  wills 
or  at  the  time  of  their  decease,  yet  in  all  these, 
and  other  like  cases,  the  courts,  including  our 
own,  have  with  great  uniformity  sustained  the 
charities. 

SetoaU  V.  CargiU,  16  Me.  414;  Mine  v.  Milne, 
17  La.  46;  Solden  v.  Cook  County  Comrs.  87 
DL  275;  HeuHT  v.  Harris,  42  HI.  425;  Huntv, 
Fowler,  121  111.  289;  Perry,  Tr.  §§  721,  722; 
Moggridge  v.  ThackweU,  1  Yes.  Jr.  463;  Morice 
V.  Bishop  cf  Durham,  9  Ves.  Jr.  405;  Walsh  v. 
Gladstone,  19  Eng.  Ch.  290;  Uayter  v.  Trego,  5 
Russ.  118;  Beeoe  v.  Aity-Oen.  8  Hare,  191; 
Baker  v.  Sutton,  1  Eeene,  226;  Ormanney  v. 
Butcher,  1  Turn.  &  R.  260;  Legge  v.  AsgiU, 
cited  in  1  Turn.  &  R.  265;  Simon  v.  Barber,  5 
Russ.  112;  Mills  v.  Farmer,  19  Ves.  Jr.  483; 
BusseU  V.  Allen,  5  Dill.  235;  Quid  v.  Washing 
ton  Hospital  for  Foundlings,  95  U.  8.  303,  24 
L.  ed.  450;  Holden  v.  Q?ok  County  Comrs.  87 
Bl,  275. 

The  courts  are  divided  into  groups,  as  it 
were,  some,  including  our  own,  taking  the 
advanced  English  view  on  the  subject,  which 
oever  permits  a  gift  to  fail  where  it  is  clearly 
charitable  within  the  Statute  of  43  Elizabeth, 
and  its  purposes  and  character  are  satisfactorily 
defined  as  in  the  present  case;  while  others 
particularly  in  those  states  where  the  statute  is 
not  in  force,  have  taken  a  less  liberal  view,  re- 
aulting  in  the  defeat  of  man^  charitable  gifts 
which  would  clearly  be  sustained  by  the  other 
class  of  courts.  The  cases  in  those  states 
where,  as  in  our  own,  the  Statute  of  43  Eliza- 
beth is  in  force,  are  in  substantial  harmony, 
particularly  as  to  what  is  a  charitable  use. 

JJrury  v.  Ndtiek,  10  Allen,  176;  American 
Academy  of  Arts  db  Sciences  y.  Harvard  ColUge, 
12  Gray,  582;  Baseomb  v.  Marston,  80  Me.  223; 
Ring  v.  Woodhull,  3  Edw.  Ch.  83, 6  L.  ed.  579. 

The  law  against  perpetuities  has  no  applica- 
tion to  charitable  cifts. 

Jones  V.  Baberdiam,  107  U.  S.  174.  27  L. 
ed.  401;  Beuser  v.  Harris,  42  111.  425;  Santa 
Clara  Female  Academy  v.  Sullivan,  116  Bl. 
875,  56  Am.  Rep.  776;  Andreujs  v.  Andrews, 
110  111.  223;  Grissom  v.  Hill,  17  Ark.  483; 
Perry.  Tr.  §§  687,  690;  CdOl  v.  OdeU,  10  Allen, 
1;  Ould  V.  Washington  Hospital  for  Foundlings, 
mipra. 

1.  If  a  testator  by  his  will  says  simply,  wlth- 
oat  more,  "I  give  $1,000  of  my  estate  to  chari- 
table purposes/*  such  a  bequest  in  this  country 
would  be  void,  but  not  in  England. 

2.  Charitable  gifts  of  this  kind  are  admin- 
istered in  England,  by  means  of  a  scheme  pre- 
pared by  the  soverei^  in  jperson,  or  by  the 
lord  chancellor,  his  immediate  representative 
in  all  matters  affecting  or  dependent  upon  the 
prerogatives  of  the  crown. 
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3.  A  gift  like  the  one  above  to  a  trustee  "for 
such  charitable  purposes  as  be  may  deem  best 
or  proper"  if  accepted  and  undertaken  by  the 
trustee,  will  be  enforceable  both  in  England 
and  here,  i.  e,  Illinois,  by  a  court  of  chancery  in 
the  exercise  of  its  ordinary  equity  jurisdic- 
tion. 

4.  If,  in  the  case  last  contemplated,  the 
trustee  should  die  before  accepting  the  tnist, 
should  be  incapable  of  acting,  or  should  refuse 
to  act,  in  these,  and  in  all  like  circumstances, 
the  gift  will  fail  absolutely  here  and  could 
only  be  administered  in  England  by  sign  man- 
ual, in  virtue  of  the  prerogative  powers  of  the 
crown. 

5.  A  clause  in  a  will  which  runs  on  these 
words:  **I  give  and  bequeath  of  my  personal 
estate  $100,000  to  aid  in  the  endowment  of  a 
college  in  the  north  part  of  Chicago,"  is  a  good 
and  valid  gift  to  charity,  either  here  or  in  Eng- 
land. 

6.  If  a  testator,  after  making  a  bequest  for 
a  specific  charitable  purpose  like  that  in  prop- 
osition 5,  should  Ro  on  further  and  direct  that 
it  shaU  be  carried  into  effect  in  a  particular 
way,  which,  for  some  cause  or  other,  could 
not  be  done,  a  court  of  chancery,  proceeding 
upon  the  theory  that  the  charitable  purpose  is 
the  principal  thing,  which  is  always  the  case 
where  such  purpose  is  stated,  will  direct  the 
bequest  to  be  carried  into  effect  cy  prhs. 

7.  As  a  partial  limitation  upon  the  principle 
laid  down  in  the  last  proposition,  it  is  to  be 
stated  that,  as  a  general  rule,  if  a  ^ft  be  made 
to  a  tnistee  to  be  applied  by  him  m  his  discre- 
tion, to  two  or  more  purposes,  one  of  which 
is  charitable  and  the  others  are  not,  the  gift 
will  fail  altogether,  on  the  ground  that  the 
whole  amount  given  might  l^  applied  to  the 
object  not  charitable. 

8.  A  gift  for  private  charity  or  for  a  benev- 
olent purpose,  as  contra  distinguished  from  a 
charitable  one,  is  not  by  the  weight  of  author- 
ity valid  either  here  or  in  England,  though 
such  gifts  when  suflSciently  definite  as  to  the 
cestui  que  trust.  Site  9MS\s\T\ed  as  private  trusts. 

9.  If,  in  case  of  a  gift  of  $100,000  or  other 
sum  to  a  trustee  for  the  establishment  of  a 
hospital  or  other  specified  charity,  the  trustee 
should  die  before  the  testator  or  should  refuse 
to  act  the  case  in  such  event  would  stand  on 
the  same  footing  with  the  one  mentioned  in 
proposition  5,  and  a  court  of  chancery  would 
give  effect  to  the  bequest  accordingly. 

10.  Where  a  clearljr  charitable  gift  is  ac- 
companied with  directions  by  the  settlor  as  to 
the  manner  of  carrying  it  into  effect,  which, 
from  ignorance  or  otherwise,  happen  to  be 
illegal  or  contrary  to  public  policy,  such  direc- 
tions will  be  rejected  altogether,  but  the  gift 
itself  will  be  sustained,  and  some  other  mode 
provided  by  the  court  for  its  execution. 

11.  The  foregoing  propositions,  which  de- 
clare in  effect  that  the  charitable  purpose  or 
object  in  a  gift  to  charity  is  the  principal 
thing,  and  the  mode  prescribed  for  carrying  it 
into  effect  is  merely  an  incident,  so  that  if  for 
any  reason  the  prescribed  mode  for  carrying 
it  into  effect  cannot  be  complied  with,  the 
gift  shall  nevertheless  be  given  effect  in  some 
other  way,  are  subject  to  the  qualification^ 
that  the  rule  is  not  to  be  applied  where  it  ap- 
pears that  it  was  the  intention  of  the  settlor 
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that  the  gift  should  not  take  effect  at  all  ex- 
cept in  the  niaDoer  directed. 

12.  While  the  cy  pres  doctrine  prevails  here 
as  it  does  in  England*  it  must  never  he  carried 
to  the  extent  of  defeating  the  testator's  inten- 
tion, or  of  applying  (he  proceeds  of  the  gift  to 
anything  not  within  the  general  scope  or  pur- 
pose of  the  gift. 

The  correctness  of  the  fore^ing  proposi- 
tions is  shown  by  the  authorities  heieinafter 
cited. 

The  words  used  are  sufficient  to  constitute 
a  good  gift  to  charity. 

Mogrjiidgp  v.  ThaekweU,  1  Ves.  Jr.  464;  Atty- 
Gen.  V.  Syderfen,  1  Vern.  224;  Atty-Qen.  v. 
Whitchurch,  8  Ves.  Jr.  141;  Atty-Qen,  v.  Boult- 
bee,  2  Ves.  Jr.  880;  Marice  v.  Bishop  of  Dur- 
ham, 9  Ves.  Jr.  899;  Baker  v,  Sutton,  IKeene, 
225. 

The  library  bequest  has  all  the  elements  es- 
sential to  a  good  charitable  gift 

Waish  V.  Gladstone,  19  Eng^  Ch.  290;  Orm^ 
anney  v.  Butcher,  1  Turn.  &  K.  260;  Simon  v. 
Barber,  5  Russ.  112;  Hayter  v.  Trego,  5  Russ. 
118;  Faice  v.  Archbit^hop  of  Canterbury,  14  Ves. 
Jr.  864;  Heueer  v.  Harris,  42  HI.  425;  2  Story, 
Eq.  Jur.  1165,  1166;  MiUs  v.  Farmer,  1  Meriv. 
65. 

The  supreme  court  in  this  state  was  com- 
mitted to  the  English  system  of  charities  long 
before  the  Heuser  Case  was  decided. 

Gilman  v.  Hamilton,  16  Ul.  225.  See  Hunt 
T.  Fowler,  121  111.  269. 

Wilkin»  J,,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  chancery,  by  appellants 
against  appellees,  praying  that  certain  clauses 
in  the  last  will  of  John  Crerar,  deceased,  be 
declared  void,  and  the  bequests  thereiu  named 
decreed  to  them,  as  heirs-at  law.  The  circuit 
court  of  Cook  county  sustained  a  general  de- 
murrer to  the  bill,  and  entered  a  decree  dis- 
missing it  at  the  costs  of  the  complaiuants. 
This  is  an  appeal  from  the  judgment  of  the  ap- 
pellate court,  affirming  that  decree.  44  Hi. 
App.  497. 

A  copy  of  the  will,  consisting  of  fifty-two 
paragraphs  or  clauses,  was  filed  with,  and 
made  a  part  of,  the  bill.  The  validity  of  the 
instrument  as  a  whole  is  not  questioned,  but 
eight  of  the  bequests  therein  named  are  alleged 
to  be  void  for  the  reason  that  the  language  used 
by  the  testator  is  insufficient,  in  law,  to  make 
valid  testamentary  gifts.  Those  bequests  are 
as  follows:  *'  23d.  The  silverware  now  at  Tif- 
fany's, and  the  books,  pictures,  ware,  and  fur- 
niture belonging  to  me.  I  direct  to  be  distribut- 
ed among  my  personal  friends  by  my  executors 
and  trustees,  in  such  manner  as  thay  shall 
deem  best."  "25th.  I  give  and  bequeath  to 
the  trustees  of  the  Second  Presbyterian  Church 
of  Chicago,  for  and  on  account  of  said 
church,  60  long  as  said  church  preserves  and 
maintains  the  principles  of  the  Presbyterian 
faith,  the  sum  of  one  hundred  thousand  dol- 
lars, ($100,000.)  26th.  I  give  and  bequeath 
to  the  trustees  of  the  Second  Presbyterian 
Church  of  Chicago,  for  and  on  account  of  the 
mission  schools  of  said  church  in  Chicago,  the 
sum  of  one  hundred  thousand  dollars,  ($100,- 
000  00;)  and  it  is  my  desire  that  the  income  de 
rived  from  said  sum  of  one  hundred  thousand 
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dollars  ($100,000.00)  shall  be  employed  by  said 
trustees  in  such  manner  as  shall  seem  to  them 
best  and  prudent  for  the  promotion  and  con- 
tinuance of  the  mission  schools  of  said  church.'' 
**88d.  I  give  and  bequeath  to  the  Chicago  Bible 
Society  thcsum  of  twenty-five  thousand  dollars, 
$25,000)'*  "39th.  I  give  and  bequeath  to  Nor- 
man Williams  and  Huntington  W.  Jackson^ 
in  trust,  for  and  on  account  of  the  Chicago 
Literary  Club,  the  sum  of  ten  thousand  dol- 
lars, ($10,000. r  "44th.  I  give  and  bequeath 
to  Norman  Williams  and  Huntington  W.  Jack- 
son the  sum  of  one  hundred  thousand  dollars^ 
($100,000,)  to  be  expended  by  them  in  the  erec- 
tion of  a  colossal  statue  of  Abraham  Lincoln; 
such  statue  to  be  upon  and  within  appropriate 
designs  of  s'one,  iron,  bronze,  or  other  metal; 
the  treatment  of  the  subject  and  the  location 
of  the  statue  to  be  determined  by  said  Nor- 
man Williams  and  Huntington  W.  Jackson.** 
"  49th.  I  hereby  authorize  and  empower  my 
executors  and  trustees  to  set  apart  so  much  of 
my  estate  or  invest  such  a  sum  of  money  as  in 
their  judgment  may  seem  necessary  and  proper^ 
and  to  pay  from  the  income  thereof  all  costs, 
charges,  and  expenses,  including  the  payment 
mentioned  in  item  second,  arising  from,  or  in 
the  course  of,  the  execution  and  administration 
of  this  will  and  its  trusts.  Any  surplus  in- 
come shall  yearly  be  paid  over  and  devoted  to 
the  purposes  set  forth  in  item  50ih,  and  when, 
in  the  judgment  of  my  said  executors  and 
trustees,  it  is  proper,  the  principal  sum  herein 
provided  for  shall  be  paid  over  and  devoted  to 
the  purposes  set  forth  in  item  50th.  Fiftieth. 
Recognizing  the  fact  that  I  have  been  a  resi- 
dent of  Chicago  since  1862,  and  that  the  greater 
part  of  my  fortune  has  been  accumulated  here, 
and  acknowledging  with  hearty  gratitude  the 
kindness  which  has  always  been  extended  to 
me  by  my  many  friends,  and  by  my  business 
and  social  acquaintances  and  associates,  I  give, 
devise  and  bequeath  all  the  rest,  remainder, 
and  residue  of  my  estate,  both  real  and  per- 
sona), for  the  erection,  creation,  maintenance, 
and  endowment  of  a  free  public  library,  to  be 
called  '  The  John  Crerar  Library,*  and  to  be 
located  in  the  city  of  Chicago.  Illinois, — a 
preference  being  given  to  the  south  division  of 
the  city,  inasmuch  as  the  Newberry  library 
will  be  located  in  the  north  division.  I  direc% 
that  my  executors  and  trustees  cause  an  act  of 
incorporation  under  the  laws  of  Illinois  to  be 
procured  to  carry  out  the  purposes  of  this  be- 
quest, and  I  request  that  Norman  Williams  be 
made  the  first  president  thereof,  and  that,  in 
addition  to  mv  executors  and  trustees,  the  fol- 
lowing namedf  friends  of  mine  will  act  as  the 
first  board  of  directors  in  such  corporation, 
and  aid  and  assist  my  executors  and  trustees 
therein,  namely:  Marshall  Field,  E.  W.  Blatch- 
ford,  T.  B.  Blackstone,  Robert  T.  Lincoln, 
Henry  W.  Bishop,  Edward  Q.  Mason,  Albert 
Keep,  Edson  Keith,  Simon  J.  McPherson, 
John  M.  Clark,  and  George  A.  Armour,  or 
their  survivors.  I  desire  the  building  to  be 
tasteful,  substantial,  and  fireproof,  and  that  a 
sufficient  fund  be  reserved  over  and  above  the 
cost  of  its  construction  to  provide,  maintain, 
and  support  a  library  for  all  time.  I  desire  the 
books  and  periodicals  selected  with  a  view  to 
create  and  sustain  a  healthy  moral  and  Chris- 
tian sentiment  in  the  community,  and  that  all 
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nastfness  and  immorality  be  excluded.  I  do 
Dot  mean  by  this  that  there  shall  not  be  any- 
thing  but  by  mnbooks  and  sermons,  but  I  mean 
that  dirty  French  Dovels,  and  all  skeptical 
trash,  and  works  of  c^uestionable  moral  tone, 
shall  never  be  found  m  this  library.  I  want 
Its  atmosphere  that  of  Christian  refinement, 
and  its  aim  and  object  the  building  up  of 
character,  and  I  rest  content  that  the  friends 
that  I  have  named  will  carry  out  my  wishes  in 
these  particulars." 

The  first  four  clauses  of  the  will  (more  par- 
ticularly the  fourth)  are  pertinent  to  the  ques- 
tions raised  in  argument,  and  they  are  as  fol- 
lows: "  First.  I  liereby  make,  constitute,  and 
appoint  my  friends  Norman  Williams  and 
Huntineton  Wolcott  Jackson,  both  of  Chi- 
cago, Illinois,  executors  of  this,  my  last  will 
and  testament,  and  trustees  of  my  estate,  and 
the  survivor  of  them,  or  their  appointed  suc- 
cessors, to  have  and  to  hold  the  same  upon  the 
trusts,  and  subject  to  the  conditions  and  limit- 
ations, hereinafter  mentioned.  Second.  I 
hereby  waive,  as  I  have  a  right  to  do,  under 
the  statutes  in  such  case  made  and  provided, 
the  giving  of  bonds  or  security  by  my  said  ex- 
ecutors and  trustees.  As  they  have  been  true 
friends  in  life,  so  they  will  be  when  I  am  gone, 
and  I  entrust  the  management  of  my  estate  to 
their  joint  care.  It  is  my  wish  that  my  exec- 
utors and  trustees  shall  only  be  accountable 
for  what  they  receive,  and  not  be  charged  with 
any  loss  unless  it  happen  by  their  careless  neg- 
lect or  faulty  attention;  and  I  wiU  and  direct 
that  they  shall  be  paid  for  the  execution  of 
this  trust  reasonable  fees  and  compensation, 
together  with  all  costs  and  expenses  incurred. 
Third.  I  direct  that  in  case  of  the  death,  in- 
capability, or  refusal  to  act  of  either  of  the 
foregoing  executors  and  trustees,  or  their  ap- 
pointed successor,  that  the  survivor  shall  ap- 
point such  executor  and  trustee  within  thirty 
days  after  said  death,  incapability,  or  refusal 
to  act  of  said  executor  and  trustee,  or  the  ap- 
pointed successor,  which  appointment  shall  be 
approved  of,  in  writing,  by  one  of  the  judges 
of  the  United  Stales  circuit  or  United  Slates 
district  courts  for  the  northern  district  of  Illi- 
nois. Fourth.  I  give,  devise,  and  bequeath 
unto  my  said  executors  and  trustees  all  of  my 
property  and  estate,  of  whatever  name  or  nat- 
ure, real,  personal,  and  mixed,  and  wherever 
situated,  in  trust  nevertheless,  that  is  to  say, 
upon  the  following  trusts  and  conditions:  1*0 
sell  and  dispose  of  all  of  my  said  property  and 
estate,  except  as  may  be  hereinafter  specified, 
and  convert  the  same  into  cash,  at  such  lime 
or  times,  and  upon  such  terms  and  conditions, 
as  to  my  said  executors  and  trustees  shall  seem 
meet,  and  to  make,  execute,  and  deliver  all 
deeds  of  conveyance  and  other  instruments  in 
writing  as  may  be  necessary  and  proper  for 
that  purpose;  to  exchange,  invest,  and  reinvest 
all  or  any  of  my  properly;  compromise  debts 
due  my  estate;  and  to  do  all  things  in  the  same 
manner  as  I  might  do  if  living,  and  as  shall 
■eem  expedient  and  best  tothem,  to  enable  them 
to  carry  out  the  purposes  and  mtents  of  this, 
my  last  will  and  testament. 

The  first  ground  of  reversal  is  that  the  cir- 
cuit court  erred  in  notoyerruling  the  demurrer 
to  the  bill,  that  the  complainants  might  prove 
the  laws  of  the  states  of  New  York,  Iowa,  and 
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Texas  applicable  to  the  construction  of  said 
will,  it  being  alleged  in  the  bill  that  the  testa- 
tor died  seised  of  real  estate  situated  in  those 
states.  Waiving  all  other  answers  to  this  point, 
it  is  sufi^cient  to  say  the  bill  fails  to  allege  what 
the  laws  of  those  states  are  in  that  regard,  and 
they  were  not,  therefore,  the  subject  of  proof. 
The  demurrer  admitted  all  facts  well  pleaded, 
but  nothing  more.  It  will  scarcely  be  con- 
tended that  a  demurrer  to  a  pleading  should 
be  overruled  in  order  to  allow  a  party  to  make 
proof  of  facts  not  alleged  therein.  The  first 
point  is  clearly  untenable. 

It  is  not  denied  that  there  is  an  attempt, 
by  the  provisions  of  the  fiftieth  clause  of  the 
will,  to  make  a  general  residuary  bequest  of 
all  the  testator's  estate.  Each  of  the  other 
paragraphs  called  in  question  are  express  gifts 
of  personalty,  all  except  the  first  being  in 
money.  This  naturally  follows  from  the  pro- 
visions made  in  the  fourth  paragraph  which 
requires  the  executors  to  convert  the  entire  es- 
tate, except  a  few  articles  of  personal  property 
afterwards  named,  into  cash.  The  legacies 
throughout  the  will  are  therefore  of  personal 
property,  and  the  will  must  be  so  construed. 
Bispham,  Eq.  807.  As  was  said  by  Caton,  /., 
in  Baker  v.  Copenbarger,  15  III.  104,  58  Am. 
Dec.  600:  "Here  was  a  devise  of  real  estate, 
which,  by  the  provisions  of  the  will,  was  to  be 
converted  into  money,  and  that  money  dis- 
tributed amone  the  devisees.  This  it  is  admit- 
ted on  all  hands,  must  be  treated  as  a  devise 
of  money,  and  not  of  land. "  See  also  Jen  nings 
V.  Smith,  29  111.  116;  Rankin  y.  Rankin,  86 
HI.  298.  It  is  true  that  the  directions  to  con- 
vert all  of  the  property  into  money  are  slated 
to  be  for  the  purpose  of  carrying  out  the  pro- 
yisions  of  the  will,  but  it  does  not  therefore 
follow,  as  contended  by  counsel  for  appellants, 
that  if,  by  reason  of  the  illegality  of  the 
residuary  or  other  clauses  of  the  will,  the  gift 
or  gifts  therein  fail,  the  purposes  of  the  con- 
version will  cease.  The  conversion  directed 
by  the  testator  is  not  for  the  payment  of  the 
residuary  bequest  only,  or  in  any  particular 
legacy,  and  therefore  the  purposes  of  the  con- 
version will  not  be  accomplished  until  at  least 
the  legacies  which  are  admitted  to  be  yalid 
are  paid.  But  to  say  that  the  gifts  made  by 
the  will  are  not  gifts  of  personalty,  and  the 
will  is  not  to  be  so  construed  because  the  bill 
questions  the  validity  of  those  gifts,  is  to  beg 
the  whole  question. 

The  case  of  Howard  v.  Peavey,  128  HI.  480. 
in  no  way  conflicts  with  what  is  here  said.  It 
was  there  held  that  under  the  will  of  James 
Haward  the  executors  were  given  a  power  to 
sell  real  estate,  but  that  no  imperative  duly  to 
do  so  was  imposed  upon  them,  and  therefore 
there  was  no  equitable  conversion  of  the  land 
into  money.  By  the  fourth  clause  of  this  will 
the  duly  to  convert  all  property  into  money  is 
imperative.  Not  a  single  bequest  can  be 
found  in  this  will  which  can  be  satisfied  with- 
out the  payment  of  money,  except  the  thirty- 
second,  and  that  is  to  be  paid  in  specific  arti- 
cles of  personal  property.  It  is  the  well- 
settled  rule  that  all  lapsed  or  yoid  gifts  of  per- 
sonal property  fall  into  a  general  residuary 
bequest,  instead  of  being  treated  as  intestate 
estate  descending  to  the  heir-at-law,  unless  a 
contrary  intention  on  the  part  of  the  testator 
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clearly  appears.  The  rule,  and  reason  for  it 
are  clearly  stated  in  Cambridge  v.  Rou9,  8  Ves. 
Jr.  12,  and  substantially  adopted  in  Taylor  v. 
Lucas,  11  N.  C.  215,  as  follows:  "No  rule  is 
better  established,  as  to  personal  estate,  though 
it  is  otherwise  as  to  real,  than  that  a  residuary 
clause  carries,  not  only  everything  not  dis- 
posed of,  but  everything  that  in  tlie  event 
turns  out  not  to  be  disposed  of,  as  by  lapse, 
and  the  other  means  specified  in  the  cases. 
Ellison  V.  Cookson,  1  Ves.  Jr.  109, 110;  Humph- 
rey V.  Tayleur,  1  Ambl.  138;  Cambridge  v. 
JSoug,  hwpra;  SharUeyy.  Baker,  4  Ves.  Jr.  782; 
Bengough  v.  Walker,  15  Ves.  Jr.  509.  The  law 
raises  a  presumption  in  favor  of  the  residuary 
legatee,  against  every  one  except  the  particu- 
lar legatee."  This  rule  has  been  recognized 
and  approved  by  the  court  in  Mills  v.  Newberry, 
112  111.  123,  54  Am.  Rep.  213,  and  Woman's 
Union  Missionar?/  iSoc,  v.  Mead,  181  HI.  838. 

But  it  is  insisted  on  behalf  of  appellants  that 
our  statute  has  changed  the  rule  as  it  existed 
at  common  law,  and  in  support  of  that  posi- 
tion section  12,  chap.  89,  Rev.  Stat.,  entitled 
Descent,  is  cited  and  relied  upon.  That  sec- 
tion is  as  follows:  "Sec.  12.  All  such  estate, 
both  real  and  personal,  as  is  not  d<^vised  or  be- 
queathed in  the  last  will  and  testament  of  any 
person,  shall  be  distributed  in  the  same  man- 
ner as  the  estate  of  an  intestate;  but  in  all  such 
cases  the  executor  or  executors,  administrator 
or  administrators,  with  the  .will  annexed, 
shall  have  the  preference  in  administering  on 
the  same."  The  above-cited  decisions  of  this 
court  are  irreconcilable  with  the  contention 
that  this  statute  has  changed  the  rule  as  it 
formerly  existed,  but  it  is  clear  that  the  stat- 
ute was  intended  to  have  no  such  effect.  It 
does  not  purport  to  change  or  modify  any  of 
the  rules  of  law  applicable  to  the  construction 
of  wills,  but  only  provides,  as  the  title  of  the 
chapter  in  which  it  is  found  indicates,  how 
property  shall  descend  which  is  not  devised  or 
bequeained  in  the  last  will  and  testament  of 
any  person.  If,  by  the  law  governing  the 
construction  of  wills,  property  is  testate  es- 
tate, the  statute  of  descent  has  nothinpr  to  do 
with  its  distribution.  It  is  disposed  of  by  the 
will.  There  is  nothing  whatever  in  the  will 
before  us  indicating  an  intention  on  the  part 
of  the  testator  that  any  part  of  his  estate  should, 
under  any  circumstances, be  treated  as  intestate. 
On  the  contrary  he  has  attempted  to  dispose 
of  all  of  his  property,  of  every  description,  by 
his  last  will,  executed  in  conformity  with  the 
provisions  of  law;  and  if  he  has  succeeded  in 
making  a  legal  and  valid  bequest  of  all  the 
"rest,  remainder,  and  residue"  of  his  estate 
the  law  casts  into  that  residuum  all  of  his 
properly  not  otherwise  disposed  of  by  the  will. 
How,  then,  can  it  be  said  that  any  part  of  his 
estate  is  "not  devised  or  bequeathed"  in  his 
last  will  and  testament?  Clearly,  the  statute 
has  no  proper  application  to  Tapsed  or  void 
legacies  in  a  will  containing  a  valid  general 
residuary  bequest.  If,  therefore,  the  fiftieth 
clause  of  this  will  is  valid,  appellants  can  take 
nothing  by  their  bill,  even  though  each  of  the 
other  legacies  questioned  by  them  should  be 
held  void;  any  such  void  legacies  going  to 
swell  the  general  residuary  estate,  and  not  to 
the  heirsatlaw  of  the  testator.  Having 
reached  the  conclusion  that  said  residuary 
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clause  is  valid,  and  should  be  given  effect,  the 
remainder  of  this  opinion  wilt  be  devoted  to 
that  question  alone. 

As  before  said,  the  intention  of  the  testator 
to  dispose  of  all  the  remainder  of  his  estate  by 
said  clause  is  therein  unequivocally  expressed. 
That  wills  must  be  sustained,  and  the  inten- 
tion  of  the  testator  given  effect,  by  courts, 
whenever  it  can  be  done  without  violating  es- 
tablished rules  of  law,  or  some  public  policy, 
is  a  saying  so  often  repeated  that  it  has  become 
trite;  but  nevertheless  it  expresses  a  rule  ap- 
plicable to  the  construction  of  every  will,  when 
its  validity,  or  that  of  any  part  of  it,  is  called 
in  question.  All  parties  concede  that  in  order 
to  sustain  the  clause  in  question  it  must  be 
treated  as  an  attempt  on  the  part  of  the  tes- 
tator to  make  a  bequest  to  charity;  and,  while 
counsel  for  appellants  do  not  consent  that  it  is 
such,  we  do  not  understand  them  to  seriously 
controvert  it.  A  comprehensive  legal  defini- 
tion of  a  charity  or  charitable  use  is  given  by 
Gray,  /.,  in  Jackson  v.  PJiillips,  14  Allen,  556 
(approved  by  Perry  in  his  work  on  Trusts,  vol. 
2,  g  697),  as  follows:  *'A  charity  in  the  legal 
sense,  may  be  more  fully  defined  as  a  gift,  to 
be  applied  consistently  with  existing  laws,  for 
the  benefit  of  an  indefinite  number  of  persons, 
either  by  bringing  their  minds  or  hearts  under 
the  influence  of  education  or  religion,  by  re- 
lieving their  bodies  from  disease,  suffering  or 
constraint,  by  assisting  them  to  establish  them- 
selves in  life,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  lessen- 
ing the  burdens  of  government.  It  is  imma- 
terial whether  the  purpose  is  called  charitable 
in  the  gift  itself,  if  it  is  so  described  as  to  show 
that  it  is  charitable  in  its  nature."  That  a  gift 
'*for  the  erection,  creation,  maintenance,  and 
endowment  of  a  free  public  library,"  in  a  city 
like  Chicago,  falls  within  that  definition,  can- 
not be  seriously  c^uestioned.  All  the  cases  to 
which  our  attention  has  been  called,  which 
recognize  the  Statute  of  43  Eliz.  as  in  force, 
hold  that  such  gifts  are  to  a  charitable  use. 
Drury  v.  Natick,  10  Allen,  176;  Dascomh  v. 
Marston,  80  Me.  228;  Donokugh's  App.  86  Pa. 
306;  ffeueer  v.  Harris,  42  111.  425,  and  other 
cases  decided  by  this  court,  are  to  the  same 
effect. 

But  it  is  said  the  statute  of  charitable  uses 
is  not  in  force  in  this  state.  It  Is  conceded 
that  this  court  has  repeatedly  held  that  it  is, 
but  it  is  insisted  that  those  decisions  were 
made  without  the  attention  of  the  court  being 
called  to  certain  acts  of  the  legislature  passed 
from  time  to  time  since  1838;  that  now  in  force 
being  chapter  23.  Rev.  Stat.  (1  Starr  &  G.  Stat. 
422)  which  provides  for  the  regulation  and 
maintenance  of  state  charitable  institutions. 
Th  'se  statutes,  counsel  say,  "operate  to  repeal 
any  other  statute  of  charitable  uses  whatever, 
and  none  but  charities  whose  title  is  vested  in 
the  state  were  intended  to  be  or  are  embraced 
within  it,  and  that  consequently  none  but  the 
state  charities  can  come  within  the  province 
of  any  charitable  use  act."  This  position  is 
unsupported  by  the  citation  of  a  single  author- 
ity, or  the  suggestion  of  any  leffal  principles 
upon  which  it  can  rest,  and  we  think  is  wholly 
untenable.  Certainly,  the  acts  referred  to  do 
not  expressly  repeal  any  other  law  of  charita- 
ble uses  in  force  in  this  state,  nor  is  there,  so 
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f ftT  as  we  are  able  to  discover,  the  difl^fatest  in- 
ooDsisteDcj  between  any  of  tbem  aocTtbe  law 
which  tbev  are  claimed  to  repeaL  It  cannot 
therefore  be  held  that  there  is  a  repeal  by  im- 
plication. Kor  do  we  find  anything  in  the 
opinions  rendered  in  the  cases  holaing  the 
Statute  of  48  Eliz.  in  force  here  which  justi- 
fies the  assumption  that  the  laws  of  this  state 
in  force  when  they  were  rendered  were 
not  duly  considered.  On  the  contrary,  in 
HeuMT  V.  Barru^  9upra^  which  waa  decided 
in  1867,  it  was  said:  ''There  being  do  statute 
in  this  state  prohibiting  such  bequests,  it  is  not 
a  fair  inference  the  lawmaking  power  of  this 
state  has  not  regarded  them  as  Impolitic;"  thus 
showing  that  the  statutes  then  in  force  were 
taken  into  consideration.  The  same  reasons 
which  haye  hitherto  influenced  the  court  to 
hold  the  statute  of  uses  in  force  In  Illinois  still 
exist  Presumably,  this  will,  disposing  of  a 
large  estate,  most  of  which  is  giyen  to  charity, 
was  made  with  reference  to  those  decisions; 
and  to  now  oyerrule  them,  thereby  defeating 
the  clearly  expressed  intention  of  the  testator, 
could  only  be  justified  upon  the  ground  that 
some  overpowering  reason  demanded  it.  No 
reason  whatever  for  so  doing  is  shown,  or  can 
be  conceived. 

The  statute  of  charitable  uses,  then,  being 
In  full  force  in  this  state,  and  the  bequest  oi 
the  residuary  estate  of  the  testator  being  an 
attempt  to  make  a  bequest  to  charity,  is  that 
bequest  yalid?  The  principal  objection  urged 
against  it  in  this  court  is  that  it  is  violative  of 
the  "rule  against  perpetuities."  The  argu- 
ment on  this  point  is  somewhat  extended,  but 
the  controversy  between  counsel  for  the  re- 
spective parties  arises  rather  from  the  differ- 
ent constructions  placed  upon  the  will  than 
from  conflicting  views  of  the  law.  It  is  in- 
cisted  on  behalf  of  appellants  that,  while  it  is 
generally  said  by  text- writers  and  courts  that 
the  law  against  perpetuities  does  not  apply  to 
conveyances  or  bequests  to  charity,  all  that  is 
meant  by  that  language  Is  "that  after  property 
once  legally  gets  to  a  charity  the  chanty  can 
thereafter  hold  it  for  all  time,  i.  0.  in  perpetuity, 
but  does  not  apply  to  property  before  it  ijets 
to  the  charity;  and  the  argument  proceeds 
upon  the  theory  that,  under  the  qualification 
of  the  genera]  rule  thus  stated,  gifts  to  charity 
before  they  become  vested,  are  subject  to  the 
rule  af^inst  perpetuities,  the  same  as  are  gifts 
to  individuals.  The  authorities  cited  in  sup- 
port of  this  position  do  not  sustain  it.  We 
think  the  quotation  made  by  the  learned  coun- 
sel from  terry  on  Trusts  (voL  2,  §  786)  an- 
nounces a  correct  rule,  viz.:  "If  a  testator 
ties  up  his  property  for  a  time,  by  possibility, 
longer  than  a  fife  or  lives  in  being  and  twen- 
iy-one  years  and  nine  months,  and  then  gives 
It  over  to  a  charity,  the  gift  to  the  charity  is 
void,  because  of  the  perpetuity  in  the  first 
taker."  The  rale  thus  stated  does  not,  how- 
«yer,  bear  the  construction  placed  upon  it 
by  the  language  itself,  as  well  as  that  which 
immediately  follows  it,  where  the  author  says: 
"Bat  a  gift  may  be  made  to  a  charity  not  in 
tm$  at  the  time,  to  come  into  existence  at  some 
uncertain  time  in  the  future,  provided  there  is 
DO  gift  of  the  property  In  the  first  instance,  or 
perpetuity  in  a  prior  taker.  So  where  prop- 
erty was  given  to  one  charity,  to  go  over  to 


another  in  a  certain  event,  ft  was  allowed  to 
go  over  to  the  second  charity  after  a  lapse  of 
two  hundred  years,  on  the  ground  that  it  waa 
no  more  a  perpetuity  in  one  charity  than 
another."  Bispham,  In  his  Principles  of 
Equity,  (sec.  182)  after  stating  that  a  chari- 
table use  is  not  subject  to  the  ordinary 
rules  prohibiting  the  creation  of  perpetui- 
ties, also  says:  "  If,  however,  the  chari- 
table trust  is  not  to  vest  until  after  the  deter- 
mination of  a  prior  gift,  and  that  prior  gift 
inay,  by  possibility,  last  longer  than  the  time 
allowea  by  law,  the  gift  over  to  charity  will 
be  void  because  of  the  perpetuity  in  the  first 
taker."  See  also  18  Am.  &  Eng.  Enc^clop. 
Law,  pp.  868,  864.  It  will  thus  be  seen  that 
in  order  to  bring  a  gift  to  charity,  which  is  to 
vest  in  the  future,  within  the  law  against  per- 
petuities, under  the  rule  dted,  there  must  be 
a  "prior  gift,"— a  "first  taker."  In  the  gift 
'under  consideration  there  is  no  bequest  to  a 
person  or  corporation  other  than  the  charity 
therein  named.  In  other  words,  there  is,  by 
the  terms  of  this  will,  no  prior  gift  or  first  taker. 
In  Andrew$y.  Andrew,  110 111.  230.  this  court 
said:  "It  is  urged  that  this  clause  creates  an 
estate  in  the  nature  of  a  perpetuity,  which  the 
law  prohibits;  that  the  law  will  not  permit  es- 
tates in  land  to  be  tied  up  longer  than  for  a  life 
or  lives  in  being  and  twenty-one  years,  and,  in 
case  of  a  posthumous  birth,  nine  months  more, 
after  the  termination  of  the  life  estate,  and,  aa 
this  clause  prohibits  the  sale  of  the  land  for 
twentjT.five  years  after  the  death  of  the  last 
surviving  tenant  for  life,  the  devise  falls  with- 
in the  prohibition  of  the  rule.  This  would 
seem  to  be  true,  unless  it  falls  within  the  ex- 
ception in  favor  of  conveyances  and  devises  to 
charitable  uses.  In  the  case  of  Heuur  v.  Bar- 
rU,  42  111.  425.  it  was  held  that  the  Statute  of 
48  Eliz.,  chap.  4,  is  in  force  in  this  state,  and  it 
operates  to  exclude  conveyances  and  devises  for 
such  uses  from  the  operation  of  the  rule  against 
perpetuities.  This  we  regard  the  law  of  this 
jurisdiction,  and  the  rule  conforms  to  the  ad- 
judged cases  in  England,  under  that  statute, 
and  those  of  various  states  of  the  Union  where 
that  statute  is  in  force." 

By  another  branch  of  the  argument  of  coun- 
sel for  appellants,  in  support  of  the  contention 
that  this  ^if  t  is  in  violation  of  the  law  of  per- 
petuities, It  Is  insisted  that  it  is  in  the  nature  of 
an  executory  devise,  and  it  is  said  that  "the 
testator  intended  to  limit  a  contingent  future 
interest  in  the  nature  of  an  executory  devise, 
the  contingency  depending  upon  the  creation 
of  a  corporation  by  the  legislature  capable  of 
taking  for  the  purposes  expressed  in  the  will, 
and  in  perpetuity;'*  "that  the  creation  of  the 
corporation,  with  capacity  to  take,  for  the  pur- 
poses declared  and  limited  in  the  will,  is  a  con- 
dition precedent  to  the  vesting  of  the  gift." 
And  it  is  contended,  upon  the  authority  of 
Chamh&rlayM  v.  Broekett,  L.  R.  8  Ch.  206,  and 
other  authorities  cited:  "If  the  gift  in  trust 
for  charity  is  itself  conditional  upon  a  future 
and  uncertain  event,  it  is  subject,  in  our  judg- 
ment, to  the  same  rules  and  principles  as  any 
other  estate,  depending  for  its  coming  into  ex- 
istence upon  a  condition  precedent.  If  the 
condition  is  never  fulfilled,  the  estate  never 
arises.  If  it  is  so  remote  and  indefinite  as  to 
transgress  the  limits  of  time  prescribed  by  the 
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rules  of  law  against  perpetuities,  tbe  gift  fails 
ch  initio,**  The  aDswer  to  this  poeitioQ  is,  tbe 
gift  in  questioD  is  neither  conditional,  nor  up- 
on a  future  and  uncertain  event.  Tbe  or^an- 
izalion  of  tbe  corporation  mentioDed  in  tbe 
will  is  not  a  condition  precedent  to  tbe  vesting 
of  tbe  gift.  Tbe  argument  of  counsel  for  ap- 
pellants upon  this  branch  of  tbe  case  proceeds 
throughout  upon  tbe  unwarranted  assumption 
that  the  bequest  to  tbe  John  Crerar  Library  is 
a  Kif t  t/i  futuro.  When  the  fourth  clause  of 
the  will  is  considered  in  connection  with  tbe 
fiftieth,  it  is  clearly  shown  that  tbe  residuary 
bequest  made  by  the  fiftieth  is  in  no  sense 
executory.  By  the  fourth  clause  the  testator 
sa\s:  "I  give,  devise,  acd  l)equeatb  unto  my 
said  executors  and  trustees  all  of  my  property 
and  estate,  of  whatever  name  or  nature,  real, 
person^,  and  mixed,  and  wherever  situated, 
m  trust  nevertheless,"  etc.,  "to  sell,"  etc.,  "to 
enable  them  to  carry  out  tbe  purposes  and  in 
tents  of  this,  my  last  will  and  testament." 
Here  is  a  piescnt  gift  in  trust  to  carry  out  the 
provisions  of  the  will.  One  of  those  provisions 
is:  "I  give,  device,  and  bequeath  all  the  rest,  re- 
mainder, and  residue  of  my  estate  for  the  erec- 
tion, creation,  maintenance,  and  endowment 
of  a  free  public  library,  to  be  called  tbe  'John 
Crerar  Library,'  and  to  be  located  in  tbe  city 
of  Chicago,  Illinois."  If  tbe  gift  is  one  to 
charity  at  all,  it  is  in  prasenti.  Tbe  lan^ua^e 
is  susceptible  of  no  other  meaning.  The  donee 
is  not,  as  is  assumed,  a  corporation  to  be  cre- 
ated in  the  future.  Tbe  object  of  tbe  testator's 
bounty  is  not  the  corporation  to  be  created  for 
tbe  purpose  of  giving  efi'ect  to  the  gift,  but  the 
public.  Here  S  "a  gift  to  tbe  general  public 
use,  which  extends  to  the  poor  hs  well  as  the 
rich,"  and  that  is  a  gift  to  charity.  In  other 
words,  as  we  shall  hereinafter  see,  tbe  gift  to 
charity  is  complete  without  reference  to  any  of 
the  suggestions  or  directions  of  tbe  testator  as 
to  how  the  bequest  shall  be  carried  iuto  effect, 
and  therefore  tbe  fact  that  tbe  time  within 
which  tbe  corporation  is  to  be  organized  is  not 
limited,  and  it  may  not  come  into  existence 
wiihin  tbe  period  allowed  for  the  vestini^  of 
future  estates,  in  no  way  affects  tbe  validity  of 
tbe  gift.  Tbe  corporation  may  never  be  ere 
ated,  and  still,  the  gift  being  to  a  charitable 
use,  it  will  be  upheld.  See  JoTies  y.  Haber- 
sham, 107  U.  a  174,  27  L.  ed.  401.  In  Grav 
on  Perpetuities  (sec.  607)  it  is  said:  "But  if 
the  court  can  see  an  intention  to  make  an  un- 
conditional gift  to  charity  (and  tbe  court  is 
very  keen-sighted  to  discover  this  intention), 
then  tbe  gift  will  be  regarded  as  immediate, 
DDt  subject  to  an^  condition  precedent,  and 
therefore  not  within  the  scope  of  the  rule 
against  perpetuities."  We  have  given  the  ar- 
gument of  counsel  in  support  of  their  conten 
lion  that  the  bequest  of  the  residuum  of  the 
tstate  under  this  will  is  void,  under  tbe  rules 
df  law  against  perpetuities,  a  patient  consid- 
eration, and  carefully  examined  the  authorities 
^tied  in  support  thereof;  and  we  are  unable 
<o  discover  any  satisfactory  reason,  or  sound 
principle  of  law,  upon  which  their  contention 
can  be  sustained. 

It  is  earnestly  contended  in  tbe  brief  und 
argument  in  the  appellate  conn,  refilcd  here, 
that  the  bequest  named  in  the  fiftieth  claus<' 
\a  void  for  uncertainty  as  to  the  subject-matter 
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of  tbe  gift,  and  becanse  tbe  executors  and  trus- 
tees are  authorized,  as  is  said,  to  expend  a  por- 
tion of  tbe  residuary  estate  for  pur])oses  "non- 
charitable."  These  contentions  are  both  based 
upon  tbe  theory  that  tbe  forty-ninth  clause, 
directing  tbe  executors  and  trustees  to  set  apart 
a  fund  to  raise  an  income  out  of  which  to  pay 
all  costs,  charges,  etc.,  arising  in  tbe  adminis- 
tration of  the  estate  and  executing  tbe  will^ 
gives  tbe  executors  and  trustees  tbe  power  to 
fix  arbitrarily  the  amount  of  that  fund,  an  I, 
in  their  own  unlimiied  discretion,  say  when  it 
shall  goto  tbe  *'rest,  remainder,  and  residue"' 
of  tbe  estate,  and  also  that  the  fund  to  be  so 
provided  can  be  expended  by  the  trustees  for 
purposes  other  than  the  chanty  named  in  tho 
fiftieth  clause,  and  therefore  for  purposes 
"noncbariiable."  If  the  forty-ninth  clause  is 
susceptible  of  tbe  construction  thus  placed 
upon  it,  it  should  doubtless  be  pronounced 
void,  but  we  are  unable  to  see  why  even  then 
tbe  fiftieth  clause  should  fall  with  it.  The 
latter  is,  in  and  of  itself,  a  complete  residuary 
l)equest  of  all  tbe  estate  of  tbe  testator.  If  tbe 
dirt  ctions  set  forth  in  the  forty-ninth  clause 
should  be  stricken  out  entirely,  the  residuary 
bi*quest  would  be  unaffected,  except  that  the 
co&isand  expenses  of  administration  andcarrv- 
ing  out  the  trusts  mentioned  in  the  will  would  be 
paid  O'  tof  the  principal  of  tbe  residuum,  instead 
of  from  the  income  of  a  portion  of  it.  But 
the  construction  placed  upon  tbe  forty-ninth 
clause  cannot,  in  our  opinion,  be  maintained. 
It  is  to  be  construed  together  with  the  fiftieth 
clause,  and  read  as  though  it  were  a  part  of  it, 
— as  was  said  in  the  opinion  by  Jud^je  Tuley. 
adopted  by  the  app<'llate  court,  as  though  it 
had  followed  that  clause,  instead  of  preceding 
it.  In  either  way,  without  chancing  the  legal 
effect  of  tbe  provisions  of  tbe  will,  the  inten- 
tion of  the  testator  is  made  clear  that  any  fund 
set  apart  under  tbe  forty-ninth  clause  should 
be  regarded  and  treated  as  a  part  of  tbe  estate 
beqiieathed  by  tbe  fiftieth  clause. 

Neither  are  we  able  to  concur  In  tbe  view 
that  the  two  clauses,  taken  together,  are  arbi- 
trary powers  to  the  executors  and  trustees  to 
fix  the  amount  of  Uie  principal  fund  to  be  set 
apart  under  tbe  forty  ninth  clause,  or  to  say 
when  it  shall  be  paid  over  to  tbe  residuum. 
They  are  authorized  to  set  aside  a  proper 
amount  to  raise  an  income  to  pay  certain 
charges  and  expenses,  all  of  which  are  either 
fixed  by  law,  or,  by  tbe  terms  of  the  will,  must 
be  reasonable.  A  court  of  chancery  could 
unquestionably  restrain  any  attempt  on  tbe 
part  of  tbe  executors  or  trustees  to  act  arbitra- 
rily or  unreasonably  in  exercising  tbe  authority 
thus  conferred  upon  them*  2  Story,  Eq.  Jur. 
^  1191;  Happy  Y.  Morton,  88  111.  808.  That 
clause,  as  we  understand  it,  gives  tbe  executors 
and  trustees  no  greater  power  than  they  would 
have  had  without  it.  It  only  authorizes  them 
to  exercise  the  power  given  them  by  the  law 
in  a  particular  way.  The  testator  having  di- 
rected that  tbe  trustees  named  in  his  isilt 
should  be  paid  "reasonable  fees  and  compen- 
sation," such  fees  and  compensation  become  a 
legHl  charge  against  bis  estate,  and,  together 
with  the  costs  and  charges  of  administration,, 
and  carrying  out  tbe  provisions  of  the  will, 
would  be  payable  out  of  tbe  rest,  rcmninder. 
and  residue  of  the  estate,  under  the  supervisim* 
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and  direction  of  a  court  of  chancery,  without 
the  forty-nintb  clause,  or  any  other  spedflc  di- 
lectionB  to  that  effect.  A  court  of  chancery 
would,  in  the  absence  of  any  such  provision, 
compel  the  payment  thereof,  at  the  same  time 
protecting  the  estate  against  all  unreasonable 
or  illegal  charges.  It  will  do  the  same,  if 
necessary,  by  way  of  enforcing  the  provisions 
of  clause  49. 

It  is  still  more  diflScult  to  perceive  upon  what 
legal  principle  it  can  be  said  that  under  the  di- 
rections of  this  clause  the  executors  are  au- 
thorized to  expend  any  part  of  the  residuary 
estate  for  purposes  "noncharitable,"  within 
the  meaning  of  what  was  said  in  MilU  v.  New- 
berry, 112  III  123,  64  Am.  Hep.  218,  or  in 
Taylor  v.  Keep,  2  111.  App.  868,  viz.:  "If  the 
language  of  the  gift  or  devise  leaves  to  the 
trustee  a  discretion  to  expend  the  fund  for 
a  purpose  nonchari table,  or  for  purposes 
partly  charitable  and  partly  nonchari  table,  it 
will  not  be  upheld."  Will  It  be  seriously  con- 
tended that,  because  the  executors  and  trustees 
are  authorized  to  pay  the  legal  costs  and 
charges  against  the  estate  out  of  the  residuum, 
therefore  they  have  a  discretion  to  expend  a 
part  of  the  charitable  gift  for  purposes  non- 
charitable?  If  so,  in  every  case  where  a  tes- 
tator directs  his  executors  to  pay  all  costs  and 
expenses  of  administration,  and  carrying  into 
effect  his  will,  and  bequeaths  the  residuum  of 
his  estate  to  charity,  the  gift  to  charity  would 
be  void,  whereas,  if  he  gave  no  express  direc- 
tions as  to  such  costs  and  charges,  the  gift 
would  be  valid,  although  the  residuum  of  his 
estate  would  be  chargeable  with  such  costs  and 
expenses.  It  will  be  observed  that  this  will, 
by  a  plan  adopted  by  the  testator,  protects  the 
whole  of  the  principal  of  the  residue  of  his 
estate  from  the  payment  of  costs  and  expenses. 
Even  any  surplus  of  the  income  out  of  which 
costs,  etc.,  are  to  be  paid  is  appropriated  to 
charity.  It  is  difficult  to  see  how  an  intention 
could  be  more  clearly  expressed  that  all  the 
rest,  remainder,  and  residue  of  an  estate  should 
be  expended  for  a  charitable  use  than  is  here 
ahown. 

The  further  contention  that  said  bequest  is 
▼oid  l)ccause,  as  is  said,  the  corporation  pro- 
vided for  in  the  fiftieth  clause  cannot  be  legally 
organized,  is,  we  think,  without  force,  ijs 
already  said,  the  gift  "for  the  erection,  cre- 
ation, and  maintenance,  and  endowment  of  a 
free  public  library"  is  a  good  gift  to  charity. 


whether  the  corporation  is  organized  or  not. 
We  entertain  no  doutit  that  the  directions  of 
the  testator  as  to  the  manner  of  carrying  out 
that  bequest  can  be  given  practical  effect  under 
the  laws  of  this  state,  but.  v^  hether  they  can 
or  not,  the  gift  itself  is  nevertheless  valid.  If 
anything  is  settled  in  this  state  touchiDe  the 
law  of  charitable  bequests,  it  is  estublisbed  by 
the  decisions  of  this  court  that  all  that  part  of 
said  fiftieth  clause  which  provides  the  manner 
of  putting  the  John  Crerar  Library  into  prac- 
tical operation  may  be  held  to  be  impossible  of 
execution,  and  the  bequest  still  sustained  and 
carried  into  effect  by  a  court  of  equity. 

No  good  purpose  would  be  serveii  by  ex- 
tending this  opinion  in  discussing  tiie  questino 
as  to  when  the  doctrine  of  ey  pr^  can  be  prop- 
erly applied,  in  order  to  give  effect  to  convey- 
ances or  bequests  to  charitable  uses.  It  19 
sufficient  for  the  purposes  of  this  decision  to 
know  that  in  this  state  a  court  of  chancery  will 
consider  charity  as  the  substance,  and,  if  the 
mode  pointed  out  in  the  conveyance  or  will  for 
carrying  it  into  effect  fails,  will  provide 
another  mode  by  which  the  charity  may  take 
effect.  Heuter  v.  Harris,  42  111.  4*84,  and  au- 
thorities  cited;  Andrews  ▼.  AndreiM,  110  111. 
228;  Hunt  v.  Fowler,  121  III  276,  and  282. 
These  decisions  are  also  full  to  the  point  that 
it  is  the  fixed  policy  of  the  law  to  uphold  cliar- 
itable  bequests,  and  that  "courts  inclind 
strongly  in  favor  of  charitable  Shifts,  and  take 
special  care  to  enforce  them.  No  greater 
wronff  could  be  done  the  giver  of  this  magnifi- 
cent Dequest  than  to  defeat  his  clearly  ex* 
pressed  wish  that  the  greater  part  of  his  estftte, 
amply  sufficient  for  the  purpose,  should  be  ex- 
pended in  the  erection,  creation,  mainienance, 
and  endowment  of  a  free  public  library  in  a 
great  city,  to  bear  his  name,  because,  forsooth, 
in  an  effort  to  direct  the  means  of  carrying  out 
the  purposes  of  that  bequest,  he  may  navd 
misconceived  the  practicability  of  some  of  those 
means,  or  failed  to  prescribe  with  exactness 
when  and  how  those  means  shall  be  put  Into 
operation. 

Our  conclusion  is  that  the  residuary  bequest 
in  this  will  is  a  good  and  valid  gift  to  a  char- 
itable use.  It  follows  that  in  our  opinion  the 
decree  of  the  circuit  court,  dismissing  appel- 
lants' bill,  was  right,  and  thst  it  was  properly 
affirmed  by  the  judgment  of  the  appellate 
court. 

Affirmed, 


ARKANSAS  SUPREME  COURT. 


J.  H.  BROWN  et  al,  Appts., 
WilUam  WRIGHT  and  Wife. 


-Ark.. 


.) 


1.  The  eommon  law  will  not  be  pre- 
emned  to  be  in  fbroe  in  a  sister  state  the 


jurisprudence  of  which  was  not  founded  upon 
or  derived  from  the  oommon  l<iw,  but  in  the  al> 
senoe  of  proof  the  law  of  that  state  wUI  bo  pre 
sumed  to  be  that  of  the  forum. 

8.  A  man  who  boys  property  with  hie 
wife's  money  whiota  was  in  his  poPsjesftioD 
holds  it  in  ikrkansas  as  a  trustee  for  her  benefit. 

8«  A  womaji  to  iprhom   pnrchasere   of 


Note.— Presumption  as  to  the  law  of  other  ttatea. 
AS  to  statutes. 
Am  a  general  rule  the  law  of  another  state  will, 
In  the  absence  of  evidence,  be  presumed  1o  be  the 
same  as  that  of  the  state  where  the  court  Is  sittln^r. 
21L.R.A. 


Osborn  v.  Blackburn,  10  L.  R.  A.  887,  78  Wis.  201^ 
Bralotrim  Twp.  Overseers  v.  Windham  Twp.  Over- 
seers, 10  Pa.  Co.  Ct.  Rep.  250;  KoUock  v.  Bmmert,  48 
Mo.  App.  608;  Brimhall  v.VanCampen.8  Minn.  R  88 
Am.  Dec  118;  Legs  v.  Leicff.  8  Mass.  90;  Knapp  t. 


See  also  25  L.  R.  A.  81;  29  L.  R.   A.  607;  36  L.  R.  A.  664;  39  L.  R.  A.  706; 
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JUMB, 


property  finim  her  husband  pay  the 
purehaae  money  on  her  claim  of  equitable 
ownership  is  not  estopped  as  affalnst  them  by  the 
fact  of  her  previous  aoquleeoenoe  in  his  appear- 
ance of  ownership  to  deny  that  he  was  the  owner, 
when  they  attempt  to  make  the  property  liable 
for  his  fraud  in  the  sale. 
4*  A  wlfe*fl  acceptance  of  money  for 
property  equitably  belon^in^  to  her 
and  sold  by  her  husband  is  not  a  ratifiontlon  of 
his  fraud  In  the  sale,  of  which  sne  has  no 
knowledge. 

(June  10. 1808.) 

APPEAL  by  compIaiDEDts  from  a  decree  of 
Chancery  Court  for  Arkansas  County  in 
favor  of  the  defendant,  Mrs.  Wright,  in  an 
action  brought  to  subject  to  the  payment  of 
plaintiff's  claim  against  the  defendant,  William 
Wright,  for  deceit  in  the  sale  of  lands,  certain 
lands  standing  in  the  name  of  the  wife,  which 
was  alleged  to  have  been  purchased  with 
money  which  the  husband  bad  procured  by 
deceit.    Affirmed, 


The  facts  are  stated  in  the  appellant's  ab- 
stract as  follows: 

The  complaint  alleges  that  the  defendants, 
William  Wright  and  Annie  Wright,  husband 
and  wife,  are  indebted  to  plaintiffs  in  the  sum 
of  11,000,  with  12  per  cent  interest  from 
April  19,  1888,  in  the  manner  following,  to 
wit:  That  on  April  80,  1887,  defendant 
William  Wright  owned  In  his  own  right 
certain  real  property  in  Tyler,  Tex.,  on 
which  was  located  an  hotel  known  as 
"Wright's  Hotel ;"  that  he  fraudulently  and 
falsely  represented  to  plaintiffs  that  his  title 
was  clear  and  unincumbered,  and  thereby 
induced  plaintiffs  to  buy  it  from  him  at  its 
full  value,  $2, .500,  which  amount  plaintiffs 
paid  him  therefor  in  cash;  that  he  and  his 
wife,  Annie,  soon  thereafter  removed  from 
Texas  to  Pine  Bluff,  and  invested  the  money 
received  of  plaintiffs  in  an  hotel  at  Pine 
Bluff,  and  took  the  title  in  the  name  of  de- 
fendant Annie,  and  that  the  Pine  Bluff  prop- 
erty was  afterwards  sold,  and  the  money  re- 
invested in  an  hotel  at  Stuttgart  and  other 
real  estate  in  Arkansas  county,  and  the  title 


AbelU  10  Allen,  486;  Sandidge  v.  Hunt,  40  La.  Ann. 
766;  Webster  v.  H  unter,  GO  Iowa,  216;  Goz  v.  Morrow, 
14  Ark.  603. 

The  law  of  New  York  will  not  be  presumed  to  be 
dilferent  from  the  law  of  Vermont,  by  the  oourts 
of  Vermont.   Territt  v.  Woodnilf,  19  Vt.  182. 

If  there  is  no  common-hiw  rule  the  statute  of 
Indiana  will  be  applied  by  its  courts  to  a  transac- 
tion firoverned  by  the  law  of  another  state  whioh  is 
not  proved.   Crake  v.  Crake,  18  Ind.  166. 

Where  reliance  is  placed  upon  a  difference  be- 
tween the  law  of  England  and  a  foreign  state  it 
must  be  proved.  Smith  v.  Gould,  4  Moore,  P.  C 
Sl,6Jur.648. 

The  common  law  of  the  forum  will  be  presumed 
to  be  the  same  in  other  states  which  were  subject 
to  the  common  law  of  England,  but  as  to  thoee 
states  which  were  never  subject  to  the  common 
law  the  court  will  apply  the  statutes  of  the  forum. 
White  V.  Chancy,  20  Mo.  App.  880. 

The  same  result  may  ;be  reached  by  refusing  to 
make  a  presumption  that  foreign  laws  are  the 
same  as  those  of  the  forum  as  would  be  reached 
by  making  such  presumption  when  the  court  pro- 
ceeds as  it  should  do,  in  the  absence  of  any  proof 
of  the  foreign  laws,  to  decide  accordmg  to  the  laws 
of  the  forum.  That  tiiis  is  the  rule  of  decision  is 
held  in  Savage  v.  0*Neil,  44  N.  Y.  288,  and  Monroe 
▼.  Douglass,  6  N.  Y.  447. 

States  of  a  common  origin  are  presumed  to  pro- 
ceed according  to  the  same  principles,  but  where 
there  is  no  common  origin  the  court  pursues  its 
own  rules  for  interpretation  of  contracts.  Moore 
T.  Hood,  9  Rich.  Eq.  811,  70  Am.  Dea  210. 

It  wUl  be  presumed  in  Illinois  that  the  common 
law  obtains  in  another  state,  or  else  that  the  stat- 
utes of  such  state  are  the  same  as  those  of  Illinois. 
JuUlIard  v.  May,  180  BL  87. 

The  statute  law  as  well  as  the  common  law  of 
other  states  will  be  presumed  to  be  the  same  as  in 
the  state  where  the  court  is  sittimr.  Hickman  v. 
Alpaugh,  21  Cal.  225. 

The  law  of  other  states  is  presumed  to  be  the 
same  as  that  of  the  forum,  and  not  the  same 
as  the  common  law.   Marsters  v.  Lash,  61  Cal.  62S. 

The  law  of  other  states  as  to  the  effect  of  ac- 
knowledgments of  deed  of  trusts,  and  the  record- 
ing of  the  same,  will  be  presuiued  to  be  the  same 
as  in  the  state  of  the  forum.  Hall  v.  Pillow,  81 
Ark.  82. 

The  law  of  New  York  in  regard  to  oonstruln^ 
21  L.  R.  A. 


deeds  of  trust  will  be  presumed  by  the  oourts  of 
Virginia  to  be  the  same  as  that  of  Virginia.  Smith 
V.  Smith,  19  Gratt.  646. 

The  law  of  other  states  as  to  administration  and 
limitation  will  be  presumed  by  the  courts  of  Iowa 
to  be  the  same  as  that  of  Iowa.  Hadley  v.  Gregory, 
67  Iowa,  167. 

As  to  the  powers  of  an  executor,  the  laws  of 
New  York  will  be  presumed  in  California  to  be  the 
same  as  that  of  the  state  of  the  forum.  Brown  v. 
San  Francisco  Gas  Light  Co.  68  CaL  426. 

The  Law  of  Louisiana  as  to  the  rights  of  hehv  and 
creditors  will  be  presumed  by  the  courts  of  Texas 
to  be  the  same  as  that  of  Texas.  G  reen  v.  Bugely, 
23  Tex.  689. 

The  law  of  Texas  as  to  assiiniments  will  be  pre- 
sumed by  the  courts  of  South  Dakota  to  be  the 
same  as  that  of  the  latter  state.  Sandmeyer  v. 
Dakota  F.  &  M.  Ins.  Co.  (S.  Dak.)  Nov.  24, 189L 

In  Kansas  it  will  be  presumed  that  the  laws  of 
Missouri  in  regard  to  an  assignment  are  the  same 
as  those  of  Kansas.   Bogers  v.  Coates,  88  Kan.  232. 

Prima  facie  the  law  of  Massachusetts  as  to  fraud 
will  be  presumed  by  the  courts  of  New  York  to  be 
like  that  of  New  York.  Bobinson  v.  Dauchy,  8 
Barb.  20. 

In  Indiana  the  law  of  Illinois  will  be  presumed 
to  be  the  same  as  that  of  the  former  state,  io  regard 
to  the  right  of  attachment  against  nonresidents. 
Dierhaus  v.  Western  U.  Teleg.  Co.  (Ind.  App.)  June 
20,  1893. 

The  law  of  other  states  as  to  commercial  trans- 
actions is  presumed  to  be  the  same  as  that  of  the 
forum.    Bemis  v.  McKenzie,  18  Fla.  668. 

But  an  Indiana  case  holds  that  the  court  will  not 
presume  that  the  laws  of  Mississippi  as  to  indorse- 
ment of  promissory  notes  are  the  same  as  those  of 
Indiana,  but  will  presume  that  the  common  law  is 
in  force  there.   Mendenhall  v.  Gately,  18  Ind.  149. 

A  note  will  be  presumed  to  have  been  executed 
accordmg  to  the  law  of  the  place  where  it  is  made. 
Smith  V.  Whitaker,  28  HI.  867. 

The  law  of  indorseni  will  be  presumed  to  be  the 
same  in  Bhode  Island  as  in  Massachusetts  by  the 
courts  of  the  latter  state.  Dubois  v.  Mason,  127 
Mass.  87, 84  Am.  Bep.  386. 

The  rule  in  Massachusetts  as  to  the  giving  of  a 
negotiable  promissory  note  being  evidence  of  pay- 
ment of  a  pre-existing  debt  will  be  presumed  to 
prevail  in  Maine.    Ely  v.  James,  128  Mass.  86. 

Statutes  of  other  states  as  to  limitation  on  a  note 


Bbowh  t.  Wbiqht. 
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of  the  last- mentioned  real  estate  was  also 
taken  in  her  name,  and  is  now  held  and 
claimed  by  her  as  her  own ;  that,  about  a 
year  after  plaintiffs  had  purchased  and  paid 
for  the  hotel  in  Tyler,  they  discovered  for 
the  first  time  that  this  hotel  property,  as  de- 
fendants well  knew  when  they  sold  to  plain- 
tiffs, was  incumbered  by  a  mortgage,  which 
defendants  had  joined  in  making  to  one  Mrs. 
Loftin  on  April  19,  1886,  to  secure  a  debt  of 
$1,000,  payable  two  years  after  date,  and 
bearing  12  per  cent  interest  from  maturity, 
the  existence  of  which  mortgage  defend- 
ants intentionally  concealed  from  plaintiffs ; 
that,  the  morteragee  having  advertised  the 
property  for  sale  under  the  mortgage,  the 
plaintiffs,  to  save  their  title,  were  compelled 
to  pay,  and  did  pay,  off  the  full  amount  of  the 
incumbrance ;  that  both  defendants  are  insolv- 
ent, and  have  no  property  except  that  sought 
to  be  reached  in  this  action,  the  descnp- 
tion  of  which  is  particularly  set  out;  and 
that  the  object  of  defendants  in  procuring  the 
title  to  this  property  to  be  taken  in  the  name 
of  defendant  Annie  was  to  defeat  plaintiffs' 
claim.     Prayer  for  judgment  for  the  amount 


expended  by  plaintiffs  to  remove  the  incum- 
brance, that  the  lands  described  in  the  com- 
plaint be  subjected  to  plaintiffs*  claim,  and 
for  general  relief.  The  answer  of  both  the 
husband  and  wife  sets  up  that  when  the  hotel 
at  Tyler  was  bought,  $1,200  of  the  price  was 
paid  with  her  money,  and  that  the  remai  ndcr 
was  afterwards  paid  by  her  with  money 
which  she  made  in  keeping  boarders,  and  that 
the  husband,  though  holding  the  legal  title. 
was  really  a  trustee  for  her.  They  deny  that 
either  of  them  made  any  false  representations 
about  the  lien,  but  say  plaintiffs  bought 
subject  to  this,  as  it  was  on  the  public  rec- 
ords. The  answer  also  sets  up  a  homesteikd 
right  in  the  property  sought  to  be  subjected 
to  plaintiffs'  claim.  Assuming  the  answer 
to  contain  a  counterclaim,  the  plaintiffs  filed 
a  reply,  denying  the  averments  of  the  answer. 
This  reply  also  contained  an  affirmative  al- 
legation that  defendants  made  plaintiffs  a 
warranty  deed  to  the  hotel  at  Tyler.  This 
reply  seems  to  have  been  treated  as  an  amend- 
ment to  the  complaint,  and  defendants  filed 
an  answer  to  it,  denying  that  defendant  Annie 
made  a  warranty  deed. 


will  be  presumed  to  be  the  same  as  those  where  the 
ocurt  is  BfctlDfr.    Bagwell  v.  MoTl^rbe.  86  Tenn.  616. 

The  laws  of  other  states  are  presumed  to  be  the 
same  as  those  of  the  state  Id  which  the  court  Is  sit* 
ting.  In  reirard  to  llabilltj  on  a  note.  Paine  v. 
Koelke,  U  Jones  &  8. 176. 

The  law  of  other  states  wHl  be  presumed  by 
the  courts  of  WisoonsiD  to  be  the  same  as  that  of 
Wisconsin  as  to  allowlafr  days  of  grace  which  are 
given  ty  statute.  Walsh  v.  Dart,  12  Wis.  68S.  See 
also  Lucas  v.  Ladew,  infra. 

A  forel«m  bill  of  exchange  or  promissory  note 
payable  at  sight  is  entitled  to  grace  by  the  law- 
merchant  unless  the  contrary  is  shown.  Gribbs  v. 
Adams,  18  Gray,  507. 

The  law  of  Pennsylvania  as  to  rendition  of  Judg- 
ments on  a  note  not  due  will  be  presumed  to  be  the 
same  as  that  of  South  Dakota,  by  the  courts  of  the 
latter  state.  Thomas  v.  Pendleton  (S.  Dak.)  June  2B, 
1890. 

In  Utah,  the  laws  of  other  states  will  be  pre- 
sumed to  be  the  same  as  that  of  Utah  in  regard  to 
chattel  mortgages.  American  Oak  Leather  Co.  v* 
Standard  Gig  Saddle  Co.  (Utah)  June  12, 1806,  disap- 
proving Budy  V.  Rio  Grande  W.  B.  Go.  8  Utah,  105. 

Statutes  of  other  states  will  be  presumed  to  be 
the  same  as  those  where  the  court  is  sitting  in  re- 
gard to  putting  a  Judgment  of  a  Justice  on  the 
same  footing  as  simple  contract  debts  In  applying 
the  statutes  of  limitation.  Bvans  v  Gleary,  125  Pa. 
tot,  28  W.  N.  C.  600. 

A  writ  will  be  presumed  to  continue  good  the 
■ame  length  of  time  in  other  states  as  in  the  state 
whore  the  court  is  sitting.  Spann  v.  Crununerf  ord , 
SO  Tex.  216. 

The  law  as  to  service  of  process  will  be  presumed 
to  be  the  same  in  other  states  as  in  Texas,  by  the 
courts  of  the  latter  state.  Southern  Ids.  Co.  v. 
WolvertoD  Hardware  Co.  (Tex.)  April  28. 1898. 

The  law  of  the  Chickasaw  nation  in  regard  to 
community  property  will  be  presumed  in  Texss  to 
be  the  s*. me  as  the  law  of  Texas.  James  v.  James, 
81  Tex.  873. 

The  California  law  as  to  community  property 
will  prevail  In  construing  the  rights  of  a  married 
woman  in  another  state  in  preference  to  the  com 
mon  law,  irben  the  statute  of  such  state  is  not 
proved.    Mortimer  y,  Marder,  98  Cal.  172. 

The  laws  of  other  states  as  to  the  tenure  of  per- 
sonal property  as  between  husband  and  wife  arc 
81  L.  R  A. 


presumed  to  be  the  same  as  the  laws  of  the  f  orunu 
Shumway  v.  Leakey,  07  CaL  458. 

But  other  cases  hold  that  the  common  law  will  be 
presumed  to  exist  in  other  states  as  to  the  proper- 
ty rights  of  husband  and  wife  Instead  of  a  statute 
of  the  forumwhioh  changes  the  common-law  rule. 
Schurman  v.  Marley,  29  Ind.  458;  Meyer  v.  McCabe» 
78  Mo.  288;  Hanchett  v.  Bice,  22  IlL  App.  442;  Van 
Ingen  v.  Brabrook.  27  111.  App.  401;  Lipe  v.  Mcaevy« 
41  DL  App.  60;  Hydrick  v.  Burke,  80  Ark.  124: 
Bangs  V.  Bdward,  88  Ala.  888.  See  also  Creseey  v. 
Tatom,  Infra. 

The  common-law  rules  concerning  the  right  of  a 
wife  to  execute  a  power  of  attorney  will  be  pre- 
sumed by  the  courts  of  Missouri  to  exist  in  Kansas. 
State  V.  Clay,  100  Ma  STL 

It  will  be  presumed  in  Michigan  that  the  com- 
mon-law doctrine  prevails  In  Wisconsin,  in  regard 
to  the  widows  statutory  allowance,  and  not  the 
law  of  Michigan.    Knapp  v.  Knapp,  96  Mich.  474. 

The  matrimonial  law  of  Bhode  Island  will  he 
presumed  to  be  the  same  as  that  of  New  York. 
Cheney  v.  Arnold,  16  K.  Y.  858, 80  Am.  Dec.  800. 

The  law  of  marriage  In  France  will  not  be  pre- 
sumed to  be  dilferent  from  that  of  New  York. 
Hynes  v.  McDermott,  82  N.  Y.  42,  87  Am.  Bep.  588. 

^  marriage  by  a  priest  followed  by  cohabitatioa 
as  husband  and  wife,  is  prima  facie  a  valid  mar- 
riage everywhere.  Com.  v.  Kenney,  120  Mass. 
887. 

The  law  of  North  OaroUna  at  the  time  of  the 
cession  of  Tennessee  as  to  marriage  must  be  pre- 
Bumed  to  be  the  law  of  that  state.  State  v.  Patter- 
son, 24  N.  a  846, 38  Am.  Dec  699. 

The  laws  of  Kansas  in  regard  to  marriage  will  be 
presumed  by  the  courts  of  Nebraska  to  be  the  same 
as  those  of  Nebraska.  Haggin  v.  Haggin,  85  Neb. 
375. 

A  marriage  made  in  another  state  according  to 
the  laws  of  Iowa  will  be  presumed  to  have  been 
valid  under  the  laws  of  such  other  state.  State  v« 
Nadal,  00  Iowa,  iTS. 

It  will  be  presumed  by  the  courts  of  New  York 
that  all  the  real  estate  owned  by  an  Insolvent  In 
New  Jersey  passes  to  his  assignee  In  the  absence  of 
any  proof  of  the  statutes  of  New  Jersey.  Pool  v. 
Ellison.  56  Hun,  108. 

The  law  of  another  state  will  be  presumed  to  be 
he  same  as  that  of  the  state  where  the  court  is 
.itting  in  regard  to  Umltlng  liability  for  loss  of 
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Messrs,  W.  S.  McCain  and  T.  J.  Orms- 

byt  for  appellants: 

Where  a  vendor  falsely  represents  that  be 
has  a  perfect  title  when  he  knows  that  bis  title 
is  incumbered,  he  is  guilty  of  fraud  and  ren- 
ders himself  liable  to  an  action  by  the  vendee 
for  deceit.  In  such  cases,  if  he  gives  an  ex- 
press covenant  of  warranty,  the  vendee  has 
the  option  to  sue  the  vendor  for  deceit  or  to 
sue  bim  on  Uie  broken  covenant  of  warranty. 

Johnson  v.  McDartiel,  15  Ark.  114;  Sumner 
Y.  Oray,  4  Ark.  467,  and  cases  cited  in  Wil- 
liams' notes;  Teates  v.  Pryor^  11  Ark.  58; 
JXags  V.  KxTby,  40  Ark.  422. 

It  being  admitted  that  the  legal  title  to  the 
hotel  in  Tyler  was  in  the  husband's  name,  the 
turning  over  of  the  entire  proceeds  of  the  sale 
by  him  to  his  wife  makes  a  prima  facie  case 
against  her.  and  she  must  assume  all  the  bur- 
den of  proof.  This  burden  of  proof  requires 
lier  not  only  to  establish  the  fact  that  her 
money  paid  for  the  hotel  in  Tyler,  but  also  to 
chow  that  the  laws  of  Texas  would  under  such 
circumstances  have  recognized  her  as  having 
an  interest  in  the  property. 


Thorn  v.  Weatherly,  50  Ark.  287;  Hydrick 
V.  Burke,  80  Ark.  124;  Dyer  v.  Arnold,  37 
Ark.  22;  Qainus  v.  Cannon,  43  Ark.  508; 
Tinkler  v.  Cox,  68  111.  119;  LichUnberger  v. 
Graham,  60  Ind.  288;  Oliver  ▼.  Bobertson,  41 
Tex.  422. 

This  court  has  found  it  a  vexed  question 
whether  to  presume  that  the  common  law  ob- 
tains in  other  states  or  whether  their  law  is 
the  same  as  our  own. 

Garner  v.  WngJU,  6  L.  R  A.  715,  62  Ark. 
885;  Eureka  Springs  R.  Co.  v.  Timmcns,  51 
Ark.  459. 

This  case  cannot  be  distinguished  from 
Driggs  <fe  Co's  Bank  v.  Norwood,  50  Ark.  42, 
where  the  wife  advanced  the  same  claim  now 
made  by  appellee. 

See  aiso  Humphries  v.  Barrison,  80  Ark.  79. 

When  a  claim  of  this  kind  is  made  against 
creditors  who  have  trusted  the  husband,  per- 
haps on  the  strength  of  his  apparent  owner- 
ship, acquiescence  is  itself  an  element  against 
relief,  not  by  wa^  of  limitation  but  as  a  cir- 
cumstance showmg  that  the  trust  is  an  after- 
thought to  defraud  creditors. 


I>afisenffer*8  baggage.  Davis  v.  Chicago,  B.  I.  &  P. 
B.  Go.  83  Iowa,  744. 

In  New  York  it  will  be  presumed  that  the  law  of 
Canada  permits  a  carrier  to  contract  against  hia 
own  negligenoe,  as  does  the  law  of  New  York. 
JennlDfra  v.  Grand  Trunk  R.  Ck).  6S  Hun,  2S7. 

The  law  of  another  state  will  be  presumed  to  be 
the  same  as  that  of  Louisiana,  in  regard  to  sale  and 
delivery  of  slaves.  Peabodj  v.  Carrol,  9  Mart 
(La.)  28S,  18  Am.  Dea  80S. 

Title  by  the  laws  of  another  state  will  be  made  to 
depend  on  the  laws  of  the  forum,  in  the  absence 
of  evidence.  Atkinson  v.  Atkinson,  15  La.  Ann. 
4SL 

The  law  of  other  states  In  reerard  to  salt  on  vend- 
or's Hen  note,  will  be  presumed  to  be  the  same  as 
those  of  the  state  where  the  court  is  sitting.  Sea- 
bom  V.  Henry,  80]Ark.  400;  HlU  v.  Grigsby,  82  Gal. 

A  will  is  to  be  construed  accordinsr  to  the  law  of 
the  state  where  probated  in  the  absence  of  evi- 
dence as  to  the  law  of  the  state  where  made.  Sharp 
▼.  Sharp.  86  Ala.  574. 

The  authority  and  power  of  notaries  will  be  pre- 
sumed to  be  the  same  in  other  states  as  in  the  state 
In  which  the  court  is  sitting.  McLear  v.  Hun- 
sicker's  Succession,  28  La.  Ann.  688;  Conolly  v. 
Blley,  25  Md.  402. 

A  notary  public  of  a  foreign  country  will  nor  be 
inresumed  to  be  a  **oourt"  so  as  to  allow  a  probate 
of  will  by  copy  where  the  original  is  in  the  custody 
of  a  foreign  court    Re  Dies.  66  Barb.  581. 

The  laws  of  other  states  will  be  presumed  to  be 
the  same  as  those  in  which  the  court  is  situated  in 
regard  to  the  requirement  of  the  statute  as  to  the 
seal  of  a  notary  showing  the  name  of  such  officer. 
Neese  v.  Farmers  Ins.  Co.  66  Iowa,  604. 

The  law  of  other  states  in  regard  to  a  notary*s 
teal  will  In  Towa  be  presumed  to  be  the  same  as  that 
of  the  Iowa  oode.  Hewitt  v.  Morgan  (Iowa)  May 
23, 1888:  Stephens  v.  Williams,  46  Iowa,  640;  Good- 
no  w  V.  Litcbtleld,  67  Iowa,  SBL 

A  notary  public  will  be  presumed  to  have  the 
fame  powers  in  other  states  as  in  the  state  where 
the  forum  is  situated,  as  to  protesting  drafts. 
Locke  V.  Huling,  24  Tex.  811. 

The  law  of  other  states  will  be  presumed  In  Iowa 
to  be  the  same  as  that  of  Iowa,  which  renders  notes 
made  on  Sunday  void.  Sayre  v.  Wheeler,  81  Iowa, 
112,  32  Iowa,  560. 

A  note  made  and  delivered  In  the  purchase  of  a 
2t  L.  R.  A. 


mining  privUege  at  Pike^  Peak  In  Kansas  on  the 
Sabbath  day,  will  be  held  void  in  Georgia,  the  pre- 
sumption beteg  that  the  laws  of  Kansas  are  the 
same  as  those  of  Georgia.  Hill  v.  WUker,  41  Ga. 
448, 6  Am.  Bep.  640. 

But,  to  the  contrary.  It  was  held  in  Massachu- 
setts that  where  a  note  was  made  and  delivered  on 
Sunday  In  New  York,  the  courts  of  Massachusetts 
will  not  presume  the  law  of  New  York  corresponds 
with  the  law  of  Massachusetts,  rendering  such 
notes  void.    Murphy  v.  Collins,  121  Mass.  6. 

If  we  should  make  any  presumption  in  the  ab- 
sence of  evidence,  as  to  the  provisions  of  any  for- 
eign laws,  it  would  be  that  they  conform  in  sub- 
stance to  the  general  principles  of  the  common  law. 
We  cannot  presume  that  the  legislature  of  an- 
other state  has  adopted  all  our  statutes,  and  there- 
fore we  must  have  proof  before  we  can  know  that 
they  have  passed  any  statute.  Bills  v.  Maxson,  18 
Mich.  186,  2  Am.  Bep.  81.  (The  court  In  this  case 
does  not  refer  to  Crane  v.  Hardy,  infra.) 

But  the  same  court  previously  held  In  accord  with 
the  general  rule  that  the  laws  of  another  state  will 
be  presumed  to  be  the  same  as  those  of  the  forum. 
Crane  v.  Hardy,  1  Mich.  66. 

In  an  action  against  an  Infant  In  England  on  a 
contract  made  in  Scotland,  it  was  insisted  that  the 
law  of  Scotland  would  be  presumed  to  be  the  same 
as  that  of  England,  but  the  court  held  that  the  law 
of  the  country  where  the  contract  arose  must  gov- 
ern, and  as  no  evidence  was  given,  the  plalntiif 
failed  in  proving  his  case.  Male  v.  Boberts,  8  Bep. 
168. 

Slanderous  words  which  are  actionable  at  oom- 
mon-law,  spoken  In  another  state,  will  support  an 
action  in  Indiana,  but  if  not  actionable  at  com- 
mon-law, an  action  cannot  be  maintained  thereon 
In  Indiana  although  actionable  there  by  statutes, 
if  the  statute  of  the  state  where  spoken  is  not 
proved  to  sustam  such  action.  Stout  v.  Wood,  1 
Blackf.71. 

In  a  suit  for  slander  in  Missouri,  an  allegation 
that  the  plaintiff  had  to  leave  Indiana  for  burning 
a  barn  without  averring  that  by  the  law  of  Indiana 
burning  a  bam  would  be  arson.  Is  fatally  defect- 
ive.   Bundy  v.  Hart  46  Mo.  468.  2  Am.  Rep.  626. 

In  Arkansas  it  will  not  be  presumed  that  the 
common  law  in  other  states  has  been  altered  by  the 
statute  as  in  Arkansas.  Thom  v.  Weatherly,  60 
Ark.  237. 

No  presumption  exists  that  the  statute  of  an- 
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Crm  V.  Walking,  48  Ark.  169;  Ludlow  v. 
FUmmoy,  84  Ark.  467. 

Bat  conceding  that  appellee  was  the  eqoitable 
owner  of  the  hotel  in  Tyler,  the  Bale  of  that 
property  was  accomplished  by  fraud  and  mis- 
representation. She  allowed  her  husband  to 
have  the  legal  title  and  she  united  with  him 
in  incumbering  it  with  a  mortgage  of  |t,000. 
Her  husband,  whom  she  allowed  to  appear  as 
the  owner,  fraudulently  stated  to  appellants, 
«nd  had  his  agent  state  to  them,  that  the 
property  was  free  from  incumbrance.  By  this 
tiick  and  deceit  he  obtained  from  appellants  a 
•checK  for  $2,600,  which  appellee  swears  was 
•delivered  and  made  payable  to  her.  Now, 
when  she  took  and  kept  the  check,  she  ratified 
the  deceit  by  which  it  was  obtained. 

Mechem,  Ag.  §  748,  note  1;  Withen  v. 
Greene,  50  U.  8. 9  How.  232. 13  L.  ed.  117; 
Plant  V.  Condit,  22  Ark.  455;  Weed  v.  Dyer, 
63  Ark.  159;  Pike  v.  Douglass,  28  Ark.  59; 
Daniels  v.  Brodie,  11  L.  R.  A.  81,  64  Ark. 
-S20.  See  also  Snow  v.  Grace,  29  Ark.  131; 
•Gaines  ▼.  Mill^fr,  111  U.  8.  895.  28  L.  ed.  460; 
Smith  Y,  Sheeley,  79  U.  8.  12  Wall.  380.  20  L. 
^.  481;  Story,  Ag.  §  189.  and  notes. 


An  action  of  deceit  lies  against  one  who 
keeps  money  after  he  knows  it  was  obtained 
by  deceit. 

1  Whart.  Cont  2^9,  270;  Tiedeman,  Fers. 
Prop.  §  173. 

If  defendants  obtained  plaintiffs'  money  by 
fraud  and  invested  it  in  other  property  a  court 
of  equity  will  follow  it  up  as  long  as  it  can  be 
traced. 

Humphreys  v.  Butler,  51  Ark.  351. 

No  appearance  for  appellee. 

Mansfield,  J,,  delivered  the  opinion  of 
the  court: 

1.  It  is  suggested  by  counsel  for  the  ap- 
pellants bhat  the  complaint  was  treated  in 
the  court  below  as  if  it  were  so  amended  as 
to  claim  damages  for  a  breach  of  the  cove- 
nants contained  in  the  deed,  but  we  find  noth- 
ing in  the  record  to  warrant  us  in  supposing 
that  the  chancellor  so  regarded  the  complaint, 
or  in  holding  that  he  might  properly  have 
done  so.  We  must  therefore  consider  it  as 
stating  only  the  facts  embraced  in  the  orig- 
inal form  as  presented  by  the  transcript. 
As  found  there,  it  states  no  cause  of  action 


•other  state  is  the  same  as  that  of  a  state  in  which 
a  question  depending  theroon  is  raised,  as  applied 
-to  the  organization  of  corporatioDs,  but  the  pre- 
sumption applies  to  tbe  common  law.  Yeaton  v. 
EQ/fle  Oil  &  Ref.  CJo.  4  Wash.  183. 

The  law  of  Ohio  tm  to  the  abatement  and  contln- 

•uance  of  tbe  action  is  not  presumed  to  be  the  same 

as  New  York,  by  the  courts  of  New  York.    McOul- 

loch  V.  Norwood,  68  N.  Y.  504,  reversing-  4  Jones  k 

•S,  180. 

And  tbe  statute  creating  a  liability  for  causing 
death  for  negligence  will  not  be  presumed  to  exist 
in  other  states  as  a  basis  for  an  action,  but  tbe  com- 
mon law  will  be  presumed  to  exist  tbere.  State  v. 
Pittfiburgb  &  C.  K.  Co.  45  Md.  41;  Leonard  v.  Colum- 
bia Rteam  Nav.  Co.  84  N.  Y.  48,  88  Am.  Rep.  491; 
l\Tiitrora  V.  Panama  B.  Co.  23  N.  Y.  465. 

It  will  te  presumed  that  the  laws  of  other  states 
1u  relation  to  personal  estates  and  commercial  mat- 
ters are  the  same  as  in  New  York,  and  where  the 
-common  law  prevails  it  vdU  be  presumed  to  be  the 
eame,  but  this  does  not  extend  to  the  statute  law. 
The  court  said:  "When  we  Introduce  what  we 
know  to  he  a  new  law  (as  in  our  statute  respecting 
trusts)  it  would  be  a  perversion  of  reason  to  pre- 
tend to  infer  tbat  as  soon  as  we  placed  the  new  law 
•on  our  statute  book  every  other  state  in  the 
Union  and  in  the  world  would  adopt  the  same 
4a w."  Wright  v.  Delafleld,  23  Barb.  498. 

The  laws  of  other  states  as  to  horse  racing  and 
construction  of  contract,  will  not  be  presumed  to 
be  the  same  as  the  laws  of  New  York  for  the  pur- 
pose of  eetabhsbing  that  a  contract  is  illegal. 
Harris  v.  Wbite,  81  N.  Y.  532. 

This  case  relies  on  decisions  refusing  to  presume 
for  the  purpose  of  a  penalty  or  forfeiture  tbat 
usury  laws  of  tbe  forum  existed  also  in  other  states. 

Tbe  prt sumption  tbat  the  statutes  of  otber states 
are  tbe  same  as  those  of  New  York  was  denied  in 
respect  to  the  statute  of  frauds,  in  White  v.  Koapp, 
47  Barb.  540. 

But  in  Wilcox  Silver  Plate  Co.  v.  Green,  72  N.  Y. 
17,  the  question  whether  or  not  the  Statute  of 
Frauds  of  New  York  applies  to  a  contract  made  in 
Mississippi  was  left  undecided. 

Althougb  the  law  of  the  forum  must  govern  in 
-the  absence  of  proof  of  tbe  law  elsewhere,  the 
rights  of  a  passenger  on  a  railroad,  while  traveling 
In  Canada,  will  be  controlled  In  a  Maine  court  by 
tbe  common  law  and  not  by  the  Maine  statute  giv- 


ing  a  right  of  stopover,  as  this  cannot  be  held  to 
have  any  extraterritorial  effect.  Oarpenter  v. 
Grand  Trunk  R.  Co.  72  Me.  888. 89  Am.  Rep.  840. 
.  An  insurance  policy  to  be  performed  In  New  Jer- 
sey will  be  construed  in  the  courts  of  New  York 
on  tbe  question  of  its  being  a  wager  contract  by 
the  common  law,  in  the  absence  of  knowled^re  of 
the  law  of  New  Jersey.  Ruse  v.  Mutual  Ben.  L. 
Ins.  Co.  23  N.  Y.  516. 

The  law  of  Wisconsin  will  be  presumed  to  be  the 
same  as  that  of  New  York  as  to  allowing  a  life  in- 
surance policy  to  be  Assigned.  Cannon  v.  North- 
western Mut.  L.  Ins.  Co.  29  Hun,  470. 

Playing  at  faro  being  unlawful  in  South  Carolina 
will  be  presumed  by  South  Carolina  courts  to  be 
unlawful  in  Georgia.  Allen  v.  Watson.  2  Hill,  L. 
819. 

The  rule  that  statutes  of  other  states  are  pre- 
sumed to  be  like  those  of  the  forum  appears  to  be 
pretty  generally  established.  But  exceptions  such 
as  that  a  statute  of  another  state  will  not  be  pre- 
I  sumed  as  the  pole  foundation  of  a  right  of  action 
as  in  case  of  an  action  for  wrongful  death,  or  to 
create  a  forfeiture  or  penalty  seem  to  be  estab- 
lished. In  otber  Instances  the  cases  are  not  entire- 
ly harmonious,  but  by  very  great  preponderance 
establish  the  general  rule  above  stated.  The  ex- 
cerption as  to  forfeitures  and  penalties  is  illus- 
trated in  the  oases  about  usury  infra. 

Interest  and  unury. 

No  presumption  exists  tbat  any  foreign  country 
has  adopted  the  Interest  statutes  of  Michigan.  Ker- 
mott  V.  Ayera.  11  Mich.  181. 

The  common-law  rule  that  judgments  do  not 
carry  interest  wiU  be  presumed  to  be  in  force  in 
other  states.  Hudson  v.  Daily,  18  Ala.  722;  Gaven- 
der  V.  Guild,  4  Cal.  250;  Thompson  v.  Monrow,  2  CaU 
00.  66  Am.  Dec.  318. 

The  common  law  in  regard  to  interest  will  be  pre- 
sumed to  exist  in  another  state  except  perhaps  one 
or  two.    Buckinghouse  v.  Gregg,  19  Ind.  401. 

The  presumption  tbat  the  laws  of  other  states 
are  the  same  as  those  of  tbe  state  in  which  the 
court  is  sitting  does  not  apply  to  tbe  forfeiture  for 
usury  laws.    Hull  v.  Augustine,  28  Wis.  883. 

Tbe  courts  of  Arkansas  will  not  presume  tbat  the 
laws  of  other  states  impose  a  forfeiture  for  usury 
the  same  as  in  the  former  state,  this  bein^  an  ex- 
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arising  out  of  any  contract  with  Mrs. 
Wright,  or  resulting  from  any  tort  committed 
by  her,  either  in  person  or  by  an  authorized 
agent,  and  the  only  relief  it  seeks  against 
her  is  to  have  the  land  slie  holds  in  Arkansas 
subjected  to  the  satisfaction  of  thejudgment 
prayed  for  against  her  husband.  That  relief 
18  sought  on  the  around  that  the  land  was 
purchased  with  &e  husband's  money,  and 
that  the  deed  was  taken  in  the  wife's  name 
to  defeat  the  collection  of  the  plaintiffs' 
claim.  The  Arkansas  property  was  purchased 
with  the  money  received  on  the  sale  of  the 
Texas  hotel,  and  the  latter  was  paid  for  with 
money  belonging  to  Mrs.  Wright,  and  de- 
livered to  her  husband  for  the  purpose  of 
making  the  purchase.  She  testifies  that  the 
deed  was  taken  in  his  name  without  her 
knowledge  or  consent,  and  on  this  point  there 


is  no  contradiction  of  her  testimony.  It  also 
appears  from  the  undisputed  facts  of  the  case 
that  she  refused  to  execute  a  deed  on  the  sale 
to  the  plaintiffs,  except  upon  the  condition 
that  the  purchase  money  should  be  paid 
directly  to  her,  and  that  It  was  only  by  » 
compliance  with  such  condition  that  the  con- 
veyance  from  her  was  obtained.  But  it  ia 
argued  that  when  the  wife's  money  passed 
into  the  possession  of  the  husband,  prior  to 
his  purchase  of  the  hotel,  it  became  his,  and 
that  he  was  therefore  the  equitable  as  well 
as  leeal  owner  of  the  property  purchased 
with  it.  Whether,  under  the  laws  of  Texas, 
the  money  ceased  to  be  the  separate  property 
of  Mrs.  Wright  when  thus  delivered  to  her 
husband  for  investment,  we  cannot  decide, 
for  the  reason  that  what  the  law  of  that  state 
is  has  not  been  proved.    It  is  insisted  that  the 


oeptlon  to  the  geoeral  rule  of  presumption.  Grl- 
der  V,  Driver,  46  Ark.  60. 

But  on  the  other  hand,  some  courts  have  held 
that  the  interest  laws  of  other  states  are  presumed  to 
be  the  same  as  those  of  the  state  in  which  the  court 
is  Bitting.  Cooper  y.  Reaney,  4  Minn.  6S8:  Desnoyer 
V.  McDonald,  Id.  SI&. 

And  that  the  rate  of  interest  will  be  presumed  to 
be  the  same  in  other  states  as  in  that  of  the  forum. 
Crafts  V.  Clark,  81  Iowa,  77, 88  Iowa,  287. 

Bo  the  law  of  another  state  as  to  interest  will  be 
presumed  by  the  courts  of  New  7ork  to  be  the  sanie 
as  that  of  New  York.  City  Sav.  Bank  v.  BidweU. 
29  Barb.  3S5;  Leavenworth  v.  Brockway,  2  HU1,201. 

But  a  foreign  contract  will  not  be  presumed  to 
be  contrary  to  the  laws  of  the  state  where  made. 
City  Sav.  Bank  v.  BidweU,  tupra, 

A  contract  will  not  be  presumed  to  be  usurious 
by  the  laws  of  another  state  but  will  be  presumed 
to  be  legal,  and  therefore  will  not  be  governed  by 
the  usury  laws  of  New  York.  Cutler  v.  Wriirht,  2S 
N.  Y.  472;  Pomeroy  v.  Ainsworth,  22  Barb.  118. 

But  where  a  mortgage  on  lands  in  Wisconsin  and 
a  bond  made  in  New  York  were  void  by  the  com- 
mon law,  as  well  as  by  the  laws  of  New  York  for 
usury  the  presumption  is  that  the  Wisconsin  laws 
also  rendered  them  void.  McCTaney  v.  Alden,  46 
Barb.  272. 

The  interest  law  of  the  place  where  a  contract 
was  made  will  be  presumed  to  be  the  same  as  the 
law  of  the  place  where  it  is  sought  to  enforce  it 
National  German-Amerlcan  Bank  v.  Lang,  2  N* 
Dak.  86. 

The  interest  in  this  case  was  calculated  at  the 
same  rate  as  required  by  the  law  of  the  forum  and 
the  attorney  for  the  defendant  admitted  that  to 
be  the  law  of  the  other  state. 

In  Kentucky  it  will  be  presumed  that  the  legal 
rate  of  interest  in  other  states  is  six  per  cent,  un- 
der  Ky.  Sef«.  Laws  1837,  p.  88,  providing  that  six 
per  cent  shall  be  presumed  to  be  the  legal  rate  of 
interest  in  other  states.  Thomas  v.  Beckman,  1  B* 
Mon.  29.    Bee  further  Cutler  v.  Wright,  suura. 

Presumptions  as  to  common  law. 

As  to  whether  the  common  law  or  the  statute  of 
the  forum,  when  they  differ,  shall  be  presumed  to 
exist  in  another  state,  see  the  preceding  division. 

On  common-law  questions  the  presumption  is 
that  the  laws  of  other  states  are  the  same  as  those 
of  the  forum.  Crake  v.  Crake,  18  Ind.  156;  Hough- 
taling  V.  Ball,  19  Mo.  84,  88  Am.  Dec.  831 ;  Conrad  v. 
Fisher,  8  L.  R.  A.  147,  87  Ma  App.  852 ;  Holmes  v. 
Broughton,  10  Wend.  7S,  25  Am.  Dec.  596;  Warren 
V.  Lusk,  16  Mo.  102;  Grouch  v.  Hall,  lo  111.  263; 
Averett  v.  Thompson,  15  Ala.  678. 
21L.  R.  A. 


The  common  law  will  be  presumed  to  be  in  f  oroe 
In  Pennsylvania,  by  the  courts  of  Kentucky.  MUee 
V.  Collins,  1  Met.  (Ky.)  806. 

The  same  presumption  appUes  in  the  courts  of 
New  Jersey.   Seyfert  v.  Edison,  45  N.  J.  L.  883. 

And  in  the  courts  of  New  York.  Abell  v,  Doug- 
lass, 4  Denlo,  806. 

And  in  the  courts  of  Missouri.  Kratz  v.  Preston^ 
62  Mo.  App.  261. 

Where  a  cause  of  action  involves  as  a  question  of 
fact  what  the  common  law  of  some  other  state  is» 
it  will  be  presumed  by  the  courts  of  Kansas  to  be 
the  same  as  that  of  Kansas.  St.  Louis  &  S.  F.  B. 
Go.  V.  Weaver,  85  Kan.  412. 67  Am.  Rep.  176. 

The  common  law  is  presumed  in  Kentucky  to  be 
in  force  in  Missouri  under  which  the  function  of 
an  executrix  is  not  suspended  by  her  subsequent 
marriage.    Moss  v.  Rowland,  8  Bush,  506. 

The  common  law  as  regards  the  powers  of  ad* 
miolstrators  is  presumed  to  prevail  in  other  states. 
Rogers  v.  Zook,  86  Ind.  287. 

The  common  law  which  gives  neither  the  ored* 
iters  nor  next  of  kin  the  personal  property  of  an 
intestate,  will  be  presumed  to  be  in  force  in  other 
states.    Reese  v.  Harris,  27  Ala.  801. 

In  Alabama  It  will  be  presumed  that  the  oommoD 
law  as  to  an  administrator  not  losing  his  office  by 
becoming  a  nonresident  prevails  in  Georgia.  Brad- 
ley V.  Harden,  73  Ala.  70. 

The  validity  of  an  arbitration  bond  made  in  Ohia 
will  be  presumed  by  the  courts  of  Indiana  to  be 
governed  by  the  common  law.  Titus  v.  Scantling,. 
4  Blackf .  88. 

The  common  law  as  to  days  of  grace  wUl  be  pre- 
sumed  to  prevail  in  other  states.  Lucas  v.  Ladew» 
28  Mo.  342.    See  also  Walsh  Y.  Dart,  12  Wis.  635. 

The  law  of  promissory  notes  as  construed  by  the 
common  law  and  not  by  the  law-merchant  will  be 
presumed  to  exist  in  other  states.  Patterson  v. 
Carrell.60Ind.128. 

Champerty  being  an  olfense  at  common  law  ie 
presumed  to  be  contrary  to  the  laws  of  another 
state.    Thurston  v.  Percival,  1  Pick.  416. 

The  common  law  wiU  be  presumed  to  be  hi  force 
in  other  states,  and  by  it  a  quitclaim  deed  without 
words  of  inherit anoe  gives  only  an  estate  for  life. 
Robards  v.  Marley,  80  Ind.  185. 

The  common  law  as  to  consummation  of  a  gift 
will  be  presumed  to  exist  in  other  states.  Connor 
V.  Trawlck,  87  Ala.  289,  79  Am.  Dec.  68. 

It  will  be  presumed  that  the  common  law  is  the 
same  in  another  state  as  in  the  state  in  which  the 
court  is  sitting,  in  regard  to  the  liability  of  master 
to  employ^  for  noK^ligence  of  co-employ6.  Ala» 
bama  G.  8.  R.  Co.  v.  Carroll  (Ala.)  18  L.  R.  A.  433. 

The  common-law  liability  of  common  carrier 
will  be  presumed  by  the  courts  of  Arkansas  to  be 
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money  became  the  property  of  the  husband 
by  liie  rule  ot  tue  common  lav,  but,  as  the 
Jurisprudence  of  Texas  was  not  founded  upon 
or  derived  from  the  common  law,  we  cannot 
presume  that  that  law  is  in  force  there.  Tliom 
T.  WeaUwrly,  50  Ark.  237 ;  Oarmer  v.  Wnght, 
52  Ark.  885,  6  L.  R.  A.  716. 

With  no  proof  before  him  as  to  the  law  of 
Texas,  the  chancellor  could  not  determine  the 
ri^ht  to  the  Tyler  hotel  otherwise  than  ac- 
cording to  our  own  laws.  Oarner  v,  Wright, 
supra.  Under  these  the  mere  possession  of  tlie 
wife's  money  by  the  husband  would  not  have 
converted  it  into  his  property,  and  he  would 
have  held  the  hotel  purchased  with  it  as  a 
trustee  for  her  benefit.  Mansf.  Dig.  S  4637 ; 
Kline  V.  Jiagland,  47  Ark.  116 ;  Hoffman  v. 
McFadden,  66  Ark.  207. 

2.  But  it  is  further  insisted  that  the  ap- 
pellee permitted  the  title  to  the  hotel  to  re- 


main in  the  name  of  her  husband  for  such 
lensTth  of  time  as  to  bar  her  equitable  right 
to  il;  as  against  his  creditors.  It  appears  to 
have  been  held  in  his  name  for  about  two 
years,  but  it  is  not  shown  when  she  ascer- 
tained  that  the  conveyance  had  been  made  to 
him,  and. the  evidence  discloses  no  act  on  her 
part  indicating  a  willingness  to  have  it 
treated  as  his  property.  Moreover  the  plain- 
tiffs  were  distinctly  informed  of  her  claim 
before  their  purchase  was  completed,  and 
they  recognized  it  by  paying  her  the  purchase 
money.  She  is  not  then,  as  against  them, 
estopped  to  assert  that  her  husband  held  in 
trust  for  her,  and,  as  they  must  have  under- 
stood that  she  received  the  money  for  her 
separate  use,  its  investment  in  her  name  in 
the  lands  purchased  in  this  state  was  not  in 
fraud  of  their  rights.  This  disposes  of  the 
only  question  raised  by  the  pleading,  for,  as 


in  foroe  In  Missouri.  Eureka  Springs  B.  Oo.  v. 
TtmmoDS,  61  Ark.  450. 

A  set-off  oould  not  be  pleaded  at  common  law 
and  this  will  be  presumed  to  be  in  force  in  Ten- 
nessee by  the  courts  of  Alabama.  Boaoh  v.  Priv- 
ett.  90  Ala.  881. 

Where  the  common  law  of  another  state  is  proved 
the  court  must  leave  the  evidence  of  what  that 
law  is  to  the  Jury  and  cannot  inform  them  what 
the  law  Is.    Moore  v.  Gwynn,  27  N.  C.  187. 

The  common  law  will  be  presumed  to  be  In  force 
In  other  states  which  are  derived  trom  a  common 
source.  Goodman  v.  OrifSn,  8  Stew.  (Ala.)  100; 
Jaffrey  v.  McOouflrh,  83  Ala.  202. 

The  common-)ttw  rights  of  property  will  be  pre- 
sumed to  prevail  in  other  states  formed  from  the 
territory  which  once  belonged  to  the  colonies  of 
England.  Cressey  v.  Tatom,  9  Or.  641;  Banchett  v. 
Rice,  22  DL  App.  442;  Silver  v.  Kansas  City.  St.  L. 
ft  C.  EL  Go.  21  Mo.  App.  6. 

The  same  rule  is  declared  in  Norris  v.  Harris.  15 
Gal.  220,  but  held  not  to  apply  to  Florida,  Louisiana, 
and  Texas. 

This  applies  to  rights  of  husband  and  wife  and 
extends  also  to  those  states  which  have  l>een  estat)- 
lishecl  in  the  territories,  the  government  of  which  Is 
formed  by  emigrants  from  the  original  states. 
Cressey  v.  Tatom.  mipra. 

Where  the  population  of  new  states  formed  since 
the  revolution  was  from  Immigration  from  the 
original  states,  the  common  law  will  be  presumed 
to  exist  in  such  new  states,  and  this  applies  to 
Dakota,  which  was  a  part  olF  the  Louisiana  pur- 
chase.   Miller  V.  MacVeagh,  40  Dl.  App.  582. 

And  to  Colorado.  Lipe  v.  McOevy,  41  Ql.  App. 
80. 

But  a  Mtesouri  case  denies  that  the  common  law 
will  be  presumed  to  exist  in  Illinois  on  the  ground 
that  it  is  a  part  of  the  Louisiana  purchase.  Silver 
▼.  Kansas  City,  St.  L.  &  C.  R.  Go.  21  Mo.  App.  5. 

On  the  other  hand,  a  subsequent  Missouri  case 
Cooper  V.  Standley,  40  Mo.  App.  138,  making  no  ref- 
erence to  the  earlier  one,  applies  the  presumption 
to  Blinois. 

Again  in  Boll  v.  St.  Lonis  ft  G.  Smelt.  &  M.  Gc 
0  Mo.  App.  00,  it  was  held  that  the  common  law 
will  be  presumed  to  exist  In  Illinois,  but  the  court 
did  not  make  any  reference  to  the  distinction 
made  in  previous  cases. 

The  same  disagreement  appears  in  respect  to 
Kansas.  Bain  v.  Arnold,  83  Mo.  App.  881,  denied 
the  presumption  that  the  common  law  existed  in 
Kansas  on  the  ground  that  it  was  part  of  the 
liouislana  purchase. 

But  a  decision  of  the  Mlasonri  supreme  court 
adopts  a  presumption  that  the  common  law  exists 
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in  Kansas  in  respect  to  a  married  woman's  power 
of  attorney.    State  v.  Clay,  100  Mo.  571. 

So  the  courts  of  Iowa  presume  that  in  Illinois 
the  common  law  prevails.  Holmes  v.  Mallett,  1 
Morris,  82. 

In  Texas  it  will  not  be  presumed  that  the  com- 
mon law  is  In  foroe  in  another  state.  Bradshaw  v. 
May  field,  18  Tex.  21. 

The  presumption  that  the  common  law  prevails 
In  another  state  applies  only  to  such  states  as  were 
subject  to  the  laws  of  England,  and  does  not  apply 
to  Texas,  in  the  Missouri  courts.  Flato  v.  Mulhall, 
72  Mo.  622. 

In  Missouri  the  courts  will  not  presume  that  the 
common  law  prevails  In  Louisiana.  Sloan  v.  Torry, 
78  Mo.  023. 

There  is  no  presumption  as  to  the  existence  of 
the  common  law  being  in  force  except  in  Bngland 
and  those  states  which  have  derived  it  from 
England.  It  does  not  apply  to  Russia.  Savage  v« 
0*Neil,  44  N.  Y.  298,  reversing  42  Barb.  874. 

It  will  not  be  presumed  that  the  common  law  of 
England  is  the  law  of  •  all  her  oolooies.  Owen  v. 
Boyle,  15  Me.  147,  82  Am.  Dec.  143. 

But  in  the  abseoce  of  proof  of  foreign  law,  the 
court  will  apply  the  law  of  the  forum.  Savage  v. 
O'NeU,  44  N.  Y.  298;  Monroe  v.  Douglass,  6  N.  Y. 
447. 

In  White  V.  Knapp,  47  Barb.  649,  it  is  said  that  it 
win  be  presumed  by  the  courts  of  New  York  that 
the  common  law  Is  In  force  in  other  states  except 
possibly  in  the  state  of  Louisiana. 

And  in  Bradley  v.  Mutual  Ben.L.  Ins.  Co.,  8  Lans. 
341.  applying  the  rule  that  courts  will  presume  the 
same  law  other  than  statutes  to  exist  in  other 
countries  as  in  that  of  the  forum,  It  is  held  that 
the  lact  that  Louisiana  never  was  under  the  gov- 
ernment of  Great  Britain  does  not  destroy  that 
presumption.  This  case  was  one  of  forfeiture  of  a 
policy  of  insurance  by  death  while  engaged  in 
violatlon'of  law. 

The  English  common  law  will  not  be  presumed 
to  be  in  force  in  the  Indian  Territory.  Pyeatt  v. 
Powell,  61  Fed.  Rep.  661;  Davison  v.  Gibson,  66 
Fed.  Rep.  443:  Du  Val  v.  Marshall,  80  Ark.  230. 

The  common  law  wiU  not  be  presumed  to  be  In 
force  in  the  Indian  Territory  where  no  system  of 
laws  has  been  adopted  but  in  the  absence  of  proof 
of  the  laws  of  the  territory  the  laws  of  the  forum 
will  be  applied.  Gamer  v.  Wright,  0  L.  R.  A.  716, 
62  Ark.  885. 

Like  James  v.  James,  81  Tex.  878,  this  decision 
applies  the  law  of  the  forum  in  the  absence  of 
proof  of  any  other,  and  this  seems  to  be  the  most 
generally  adopted  as  well  as  the  simplest  and  most 
reasonable  rule  on  the  subject.  L  T. 
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before  stated,  the  action  Is  tiot  upon  the 
covenant,  embraced  in  the  deed,  nor  for  the 
breach  of  any  other  contract,  but  is  for  deceit, 
and  that  is  not  charged  against  the  appellee. 
The  covenant  was  not  expressly  against  in- 
cumbrances, and,  if  the  plaintiffs  had  sued 
for  its  breach,  we  cannot  know  but  that  Mrs. 
Wright  might  have  shown  that  under  the 
laws  of  Texas  she  was  not  liable  upon  it. 
But  it  is  very  earnestly  contended  that  Mrs. 
Wright  ratified  the  false  representation  of  her 
husband  by  accepting  its  benefit,  and  that  on 
the  proof  a  personal  judgment  should  have 
been  rendered  against  her  for  the  sum  she 
obtained  ns  the  fruits  of  his  fraud.  Conced- 
ing that  the  deceit  alleged  against  William 
Wright  was  not  so  purely  a  tort,  (see  Coon 
T.  Atwell  46  N.  H.  510;)  that  it  was  nec- 
essary to  show  that  it  was  actionable  b^  the 
law  of  Texas  in  order  to  maintain  a  suit  for 
it  here,  (see  Carter  v.  Qoode,  50  Ark.  165, 
and  authorities  there  cited ;)  and  that,  not- 
withstanding the  nature  of  the  complaint,  it 
was  proper  for  the  chancellor  to  consider  any 
evidence  tending  to  show  that  Mrs.  Wright 
participated  in  or  ratified  the  wrongful  act 


of  her  husband,— we  do  not  think  the  facts 
warranted  relief  against  her  on  either  of  these 
grounds.  A  preponderance  of  the  evidence 
does  not,  in  our  judgment,  show  that  when 
she  received  the  purchase  money  for  the  hotel 
she  knew  that  a  false  representation  bad  been 
made  to  effect  Us  sale,  and  without  such 
knowledge  her  acceptance  of  the  money  was 
not  a  ratification  of  the  fraud.  Mechem, 
Ag.  §^  113,  148;  Xy<?n  v.  7Vww«.  11  Ark.  205. 
As  to  the  declarations  attributed  to  her  by 
the  disputed  testimony  of  the  plaintiffs,  with 
reference  to  the  incumbrance  of  the  hotel,  we 
are  not  satisfied  that  they  were  relied  upon, 
or  were  such  that  the  plaintiffs  had  a  right  to 
relv  upon  them,  under  the  circumstances  de- 
tailed in  the  statement  of  the  case.  Teates 
V.  PryoT^  11  Ark.  58 ;  Matlock  v.  Beppy,  47 
Ark.  148;  2  Bishop,  Married  Women,  §§257, 
258. 

Our  conclusion,  therefore,  is  that  on  the 
case  made  by  the  pleadings  and  the  proofs 
adduced,  the  complnint,  in  so  far  as  it  is 
against  Mrs.  Wright,  was  properly  dis- 
missed. 
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City  and  County  of  SAN  FRANCISCO 

Board  of  Suprs.  et  aL,  Appts, 
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1.  The  prohibited  *'flr<ft**  of  public 
money  in  the  California  Constitution 

Is  DOt  Umlred  to  a  more  voluntary  traosfer  of 
personal  property  without  consideration,  as  de- 
fined by  Civ.  Code,  §  1146»  but  includes  every  ap- 
propriation of  public  moDoy  for  which  there  is 
no  authority  or  enforceable  claim,  or  which  rests 
merely  upon  some  moral  or  equitable  obligation, 
even  if  it  is  cue  which  a  generous  or  just  Individ- 
ual dealing  with  his  own  money  might  recognize 
as  worthy  of  reward. 

8.  Judicial  notice  is  taken  by  the  supreme 
court  of  California  of  the  statutes  under  which 
city  improvements  are  made  in  the  city  and 
county  of  Ban  Francisco. 

3.  A  statute  for  the  **  relief*  of  a  street 
contractor*  which  directs  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco  to 
pay  him  the  amount  unpaid  on  his  contracts 
which  he  has  not  been  able  to  obtain  by  reason 
of  the  errors,  omissions,  and  irregularities  of  the 
muDicipai  ofQcer8,isan  unconstitutional  attempt 
to  make  a  gift  of  public  money*  where  his  con- 
tracts were  made  on  the  express  coDdition  that 
in  no  case  would  the  city  and  county  be  liable 
for  any  portion  of  the  expense  of  the  work,  or  for 
any  deUnquenoy  of  persons  or  property  assessed. 
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I  A  PPEAL  by  defendants  from  an  order  of  the 
A  Superior  Court  for  the  C  ity  and  County 
of  San  Francisco  directing  them  to  allow  and 
pay  a  certain  claim  alleged  to  be  due  plaintiff 
for  work  done  in  improving  public  streets^ 
Bewrsed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Dorn  &  Dorn,  with  Mr.  John  K* 
Dnrstt  City  Atty.  for  apf>ellants: 

The  act  is  unconstitutional  because  it  at- 
tempts to  make  and  to  authorize  the  making 
of  a  fi^ft  of  public  money,  and  of  things  of 
Talue  to  an  individual. 

Cal.  Const,  art.  4^S1;  Bobinson  v.  Durin, 
77  CaL  473;  Stevenson  v.  Colgan,  14  L.  R.  A. 
459,  01  Cal.  649;  Bourn  ▼.  Mart,  15  L.  R.  A. 
431,  93  Cal.  331. 

The  act  is  unconstitutional  because  it  grants 
and  authorizes  a  municipal  autboriiy  to  grant 
an  extra  compensation  and  allowance  to  a  con- 
tractor after  service  has  been  rendered,  and 
after  his  contract  has  been  entered  into  and 
performed  in  whole  or  in  part 

Cal.  Const,  art.  4,  §  82. 

By  examining  the  charter,  the  organic  law 
of  the  city  and  county,  and  the  face  of  the 
Conlin  Act  itself,  it  is  apparent  there  was  never 
any  consideration  recognized  by  law  sufficient 
to  support  an  obligation  on  the  part  of  the  city 
to  pay.    It  is  then  clearly  a  gift. 

McBean  ▼.  JSan  Bernardino,  96  Cal.  188. 

The  city  and  county  cannot  be  made  liable 
for  the  omissions  or  defaults  of  her  officials,  or 
of  any  of  her  departments,  with  respect  to 
duties  imposed  upon  them  by  law. 


NoiB.— For  the  subject  of  appropriations  of  pub- 
lic moneys,  see  Daff^rett  v.  Colgan  (Gal.)  14  L.  R.  A. 
474,  and  note;  Waterloo  Woolen  Mfg.  Co.  v.  Shana- 
han  (N.  Y.)  14  L.  R.  A.  4S1 ;  Synod  of  South  Dakota 
V.  State  (S.  Dak.)  14  L.  R.  A.  418,  and  noU;  Bourn  v. 
Hart  (CaL)  16  L.  B.  A.  481;  Cutting  v.  Taylor  (S.  Dak.) 
21  L.  R.  A. 


Ifi  L.  R.  A.  091 :  HcComick  v.  Pratt  (Utah)  17  L.  R. 
A.  248;  Patty  v.  Colgan  (Cal.)  18  L.  R.  A.  744;  Insti- 
tution  for  Education  of  Mute  &  Blind  v.  Henderson 
(Colo.)  18  L.  R.  A.  886;  Waason  v.  Wayne  Ooimt;^ 
Comrs.  (Ohio)  17  L.  R.  A.  78S. 


See  also  25  L.  R.  A.  770;   28  L.   R.  A.  187;   32  L.  R.  A.  344;  33  L.  R,  A. 
752;  45  L.  R.  A.  788;  46  L.  R.  A.  381.  ^ 
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Winbigler  ▼.  Lob  Angeles,  45  Cal.  37;  Howard 
T.  San  VrancUto^  51  Cal.  55;  Tranter  v.  Soj^ 
ramento,  61  Cal.  271;  Peake  v.  New  Orleans, 
139  U.  S.  842,  35  L.  ed.  181;  Casey  v.  Leaven- 
w>rth,  17  Kan.  189;  Beock  v.  Newark,  38  N.  J. 
L.  129;  ^Varto  v.  Brooklyn,  1  Hill,  545;  Pftjp^tf 
T.  Columbia  County  Svprs.  10  Wend.  363; 
Boyce  v.  Cayuga  County  Supra,  20  Barb.  294; 
Huntington  v.  Smith,  25  Ind.  486;  Chapin  v. 
Otborn,  29  Ind.  99;  Himmelman  v.  Cofran,  86 
€a1.  411;  Elliott,  Roads  &  SUeeU,  pp.  436, 437. 

The  fact  that  the  city  has  received  a  benefit 
is  not  siiflacienl  to  create  a  liability  on  her  part 
fur  no  responsibility  can  result  i&  a  matter  of 
impliciUion  where  the  law  itself  negatives  the 
idea  of  its  existence. 

Zottman  v.  San  Francisco,  20  Cal.  96,  81 
Am.  Dec.  96;  Argenti  v.  San  Francisco,  16 
<:al.  283.  N 

If  the  assessment  was  irregular,  the  con- 
tractor was  entitled  to  the  issuance  of  a  new 
4isse8sment. 

Wood  V.  Strother,  76  Cal.  547;  Himmelman 
^.  Cofran,  supra. 

Mr.  Mich.  Mullany,  for  respondent: 

The  appellant  has  become  the  owner  of  re- 
rflpondent's  work  and  material,  under  the  pro- 
visions of  the  same  law  whereby  the  appellant 
undertook  to  furnish  him  the  means  of  collect- 
ing and  obtaining  the  value  and  price  of  his 
work  and  material.  But  the  appellant  failed 
to  do  this;  and  failing  thus  in  providins  re- 
^spondent  witb  an  assessment  against  the  local 
property  supposed  to  be  specially  benefited  by 
the  work  and  material  of  respondent,  not  even 
the  legislature  can  make  such  void  assessment 
valid. 

Stat.  1874,  p.  588;  Brady  v.  King,  53  Cal.  44. 

All  that  is  now  sought  to  be  done  is  merelv 
to  have  respondent  compensated  for  his  work 
and  material  by  appellant,  viz.:  the  party  who 
has  thus  taken  them,  and  does  now  and  will 
forever  own,  use  and  retain  them,  for  general 
municipal  uses  and  purposes. 

It  is  hard  to  see  wherein  such  compensation 
constitutes  a  gift. 

Acta  which  look  more  like  gift  acts  than  this 
does  have  been  held  valid  and  enforceable,  and 
not  gifts. 

Stevenson  ▼.  Colgan,  14  L.  R  A.  459,  91  CaL 
649;  Rankin  v.  Colgan,  92  Cal.  605. 

Municipal  corporations  are  but  legislative 
creatures,  and  as  they  owe  their  existence  to, 
and  depend  upon,  legislative  action  and  will, 
they  are  subject  to  legislative  control  in  the 
payment  of  moral  as  well  as  equitable  obliga- 
tions. And  claims  of  the  character  asserted  in 
this  cause  have  been  always  upheld  and  en- 
forced in  this  state. 

Peo^  V.  Burr,  18  Cal.  848;  Creighion  ▼. 
Ban  Francisco  City  db  County  Suprs.  42  Cal. 
446;  SintonY.AsIibury,^!  Cal.  530;  San  Fran- 
cisco T.  Canaxan,  43  Cal.  558;  People  v.  Hill,  7 
Cal.  97;  Stevenson  v.  Cdgan,  14  L.  R.  A.  459, 
91  Cal.  649;  Rankin  v..  Colgan,  92  Cal.  605; 
Emmery  v.  San  Frandso  Qas  Co.  28  Cal.  347; 
Jennings  v.  I^  Breton,  80  Cal.  15. 

And  similar  principles  and  similar  claims 
have  been  announced  and  upheld  outside  of 
this  state,  by  the  United  States  Supreme 
Court,  in— 

New  Orleans  Y.  Clark,  95  U.  S.  662, 24  L.  ed. 
IS21;  United  States  v.  Memphis,  97  U.  8.  284, 
dlL.R.  A 


24  L.  ed.  937;  Girard  v.  Philadelphia,  74  U. 
8.  7  Wall.  1,  19  L.  ed.  53. 

And  in  New  York,  in — 

Ouifford  V.  CorneU,  18  Barb.  615;  Ouilford 
V.  Chenango  County  Suprs.  18  N.  Y.  145; 
Waterloo  Woolen  Mfg.  Co.  v.  Sfianahan,  14  L. 
R.  A.  481. 128  N.  Y.  345. 

And  in  Louisiana,  in — 

Layton  v.  New  Orleans,  12  La.  Ann.  515; 
State  V.  Flanders,  24  La.  Ann.  57. 

And  in  other  states. 

See  Little  v.  Union  Twp.  Co.  40  N.  J.  L. 
397;  Vance  v.  LittU  Rock,  80  Ark.  435; 
Hawkins  v.  Jonesboro,  68  Ga.  527. 

Respondent  has  now  the  same  right  to  have 
relief  and  compensation  for  his  work  and  ma- 
terials, through  the  legislature,  from  appellant, 
as  he  had  before  the  present  constitution  was 
adopted;  and  he  has  the  right  to  obtain  the  re- 
lief now  in  the  same  mode  as  when  his  ri^ht 
arose.  And  this  right  and  mode  of  granting 
it  are  well  sustained^ bv  precedent  in  this  state. 

Creighton  v.  San  Francisco  City  d  County 
Suprs.  supra;  Stat.  1869-70,  p.  809;  Sinton  v. 
Ashbury,  supra;  Stat.  1869  70,  p.  146;  Steven^ 
son  V.  Oolgan,  supra;  Stat.  1891,  p.  260;  Rankin 
V.  Colgan,  supra;  Stat  1891,  p.  217. 

Mr.  Aylett  R.  Cotton,  also  for  respond- 
ent: 

The  Act  for  the  relief  of  the  plaintiff,  ap- 
proved April  6,  1891,  (Stat.  1891,  p.  618.)  does 
not  attempt  to  make,  or  to  authonze  the  mak- 
ing, of  a  gift  of  public  money. 

As  the  act  thus  shows  on  its  face  that  it 
does^ot  attempt  to  make  a  gift  of  public 
money  but  is  designed  to  effect  the  payment  of 
money  which  is  due  the  plaintiff,  under  the 
authority  of  Rankin  v.  Colgan,  92  Cal.  605. 
the  matters  let  up  in  the  answer  cannot  be 
considered. 

But  if  matters  aliunde  can  be  considered, 
they  establish  that  in  every  respect  the  money 
authorized  and  directed  by  the  act  to  be  paid 
would  not  be  a  gift,  but  payment. 

The  assessments  being  invalid  no  obligation 
ever  rested  upon  the  property  holders  as  as- 
serted in  the  answer. 

2  Dill.  Mun.  Corp.  8d  ed.  §  810;  Himmelman 
V.  Spanagal,  89  Cal.  389. 

The  city  and  countjr  of  San  Francisco  con- 
tracted with  the  petitioner  to  do  the  street 
work.  The  contemplated  assessments  were 
simply  the  means  by  which  it  undertook  to 
provide  the  money  to  pay  the  petitioner  for 
doing  the  work. 

The  public  oflSclals  failed  to  take  the  remii- 
Bite  steps  to  collect  the  money  from  that 
source,  and  that  left  the  indebtedness  to  the 
petitioner  under  those  contracta  undischarged. 

A  gift  is  a  transfer  of  personal  property 
made  voluntarily  and  without  consideration. 

Civ.  Code,  §  1146. 

But  here  is  a  consideration  which  would 
even  support  a  contract.  **A  moral  obligation 
originating  in  some  benefit  conferred  upon  the 
promisor."  is  declared  by  section  1606,  Civil 
Code,  to  be  a  good  consideration  for  a  promise. 

The  action  of  the  legislature  in  passing  the 
act  for  the  petitioner's  relief  is  amply  sustained 
by  the  authorities. 

Fuller  V.  Morrison  County,  86  Minn.  809 
State  V.  Foley,  80  Minn.  850;  New  Orleans  ▼. 
Clarke,  95  U.  S.  644,  24  L.  ed.  621;  PeopU  y 
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Burr,  18  Cal.  848;  OuUfordv.  Cornea,  18 Barb. 
C15;  Quiiford  v.  Chenango  County  JSuprs.  18 
N  T.  143. 

Appropriation  to  purcbase  a  road  is  not  a 
gift. 

Fosemite  Stage  d  Tump.  Co,  t.  Dunn,  88 
Cdl.  264. 

In  DO  state  has  tbe  pcwer  of  the  legislature 
to  control  the  funds  of  a  municipal  corpora- 
tion, and  to  compel  the  payment  of  lust  claims 
of  the  nature  oi  the  petitioner's,  been  more 
fully  sustained  than  by  the  courts  in  this 
state. 

People  V.  Burr,  mpra;  People  ▼.  Alameda 
County  Suprs.  26  Cal.  646;  Peop'e  v.  Pacheeo, 
27  Cal.  209;  Chapman  v.  Morris,  28  Cal.  895; 
Napa  Valley  E.  R.  Co.  v.  Napa  County  Supra. 
80  Cal.  485;  Sinton  y.  AMury,  41  Cal.  580; 
Creighton  v.  San  Frandioo  City  and  County 
Suprs,  42  Cal.  446. 

The  le^timate  authority  of  the  legislature 
oyer  municipal  coiporations  extends  to  making 
provisioDS  concerning  the  funds  and  resources. 

1  Dill.  Mun.  Corp.  8d  ed.  §  62;  San  Fran- 
cisco Cify  and  County  Board  of  Education  v. 
Martin,  92  Cal  215. 

Petition  for  rehearing. 

The  ledslature  of  this  state  has  defined  a 
gift  and  its  definition  shoCdd  be  accepted  by 
this  court. 

A  gift  is  a  transfer  of  personal  property 
made  voluntarily  and  without  compensation. 

Civ.  Code,  g  1446. 

A  gift  is  generally  defined  to  be  "a  volunta- 
ry transfer  of  real  or  personal  property,  from 
one  to  another,  without  an^  coosideration." 

Webster,  Diet,  word  0\ft;  Bouvier,  Law 
Diet,  word  Gift. 

If  a  benefit  has  been  conferred  on  a  party, 
although  not  legally  obliged  to  make  compen- 
sation therefor,  his  moral  obligation  is  a  good 
and  sufficient  consideration  to  sustain  and 
have  enforced  a  promise  to  make  such  com- 
pinsation. 

Unless  required  by  the  most  cogent  reasons, 
nor  indeed  unless  compelled  by  unanswerable 
grounds,  will  an  act  of  tbe  legislature  be  de- 
clared void. 

People  V.  Budd,  5  L.  R.  A.  659. 117  N.  Y. 
18;  Waterloo  Woolen  Affa.  Go.  v.  Shanahan,  14 
L.  R.  A.  481,  128  K  Y.  845;  Cooley.  Const. 
Lim.  4th  ed.  *182;  Stevenson  v.  Colgan,  14  L. 
R.  A.  459,  91  Cal.  649. 

Harrison,  «/.,  delivered  the  opinion  of 
the  court : 

The  legislature  of  this  state,  at  its  session 
in  1891,  passed  the  following  act,  (Stat., 
1891,  p.  613 :)  "The  board  of  supervisors  of 
the  city  and  county  of  San  Francisco  are 
hereby  authorized  and  directed  to  order  paid 
to  John  J.  Conlin,  or  his  assigns  or  legal 
representatives,  the  sum  of  fifty -four  thous- 
ami  and  fifteen  dollars  and  thirty-seven 
cents,  said  amount  being  the  principal,  to- 
gciiier  with  all  the  interest  thereon,  that  re- 
mains due  and  unpaid  to  the  said  John  J. 
Conlin,  on  contracts  entered  into  with  the 
said  John  J.  Conlin  by  the  superintendent  of 
•treets  of  the  said  city  and  county,  for  work 
done  upon  the  public  streets  of  said  city  and 
91  L.  R.  A. 


county,  and  for  material  furnished  for  the- 
improvement  of  the  said  public  streets ;  for 
which  work  done  and  material  furnished  he 
has  not  been  able  to  obtain  compensation,  ac> 
cording  to  the  mode  and  procedure  in  sud^ 
cases  made  and  provided  by  statute,  by  rea- 
son of  errors,  omissions,  and  irregularities- 
of  the  municipal  officers  of  the  said  city  and 
county,  in  their  official  proceedings  concern- 
ing such  work  and  material  furnished.  ** 
Thereafter  the  pl&intiff  presented  his  demand 
for  the  said  amount  to  the  board  of  super- 
visors, and  on  the  7th  of  December,  1891,  the 
board  refused  to  allow  or  order  the  same  paid, 
whereupon  the  plaintiff  brought  this  proceed- 
ing in  the  superior  court  to  obtain  a  mandate 
directing  the  defendants  to  allow  tbe  claim. 
The  defendants  filed  an  answer  to  the  said 
complaint,  in  whicli  they  set  forth  certain 
matters  alleged  to  be  the  basis  of  the  action 
of  ^he  legislature  in  passing  the  act,  and 
pleaded  that  by  virtue  thereof  the  act  was  in 
contravention  of  certain  provisions  of  the  con- 
stitution. The  plaintiff  demurred  to  this 
answer,  but  the  court  overruled  his  demurrer, 
and  made  findings  of  fact  upon  the  issues 
presented  by  the  answer,  but  in  its  conclu- 
sions of  law  held  that  the  validity  of  the  act 
must  be  determined  from  Its  face,  and  could 
not  be  made  to  depend  upon  matters  of  fact 
not  appearing  thereon. 

In  SUvenson  v.  Colgan,  91  Cal.  65d.  14  L. 
R.  A.  459.  we  said  that  ^  in  passing  upon  the 
constitutionality  of  a  statute  the  court  must 
confine  itself  to  a  consideration  of  those  mat- 
ters which  appear  upon  the  face  of  the  law, 
and  those  facts  of  which  it  can  take  Judicial 
notice ;"  and  the  same  principle  was  repeated 
in  Bourn  v.  Hart,  93  Cal.  821.  15  L.  R  A. 
481.  The  court,  in  the  present  instance,  fol- 
lowed this  rule  in  its  conclusions  of  law; 
but  its  previous  action,  in  hearing  evidence, 
and  making  findings  of  fact,  wherein  It  at- 
tempted to  ascertain  the  *' errors,  omissions, 
and  irregularities  of  municipal  officers,  ** 
which  in  its  findings  it  assumed  to  be  "re- 
ferred to  in  the  Act  of  the  Legislature  of 
1891, "  was  inconsistent  therewith.  It  should 
have  sustained  the  demurrer  to  the  answer, 
and  determined  the  plaintiff's  right  of  action 
without  considering  the  facts  therein  alleged. 
The  authority  of  the  legislature  to  direct  & 
municipality  to  make  any  payment  of  ita 
funds  rests  upon  the  proposition  that  these 
moneys  are  public  moneys  acouircd  under 
the  authority  of  the  state  for  public  purposes ; 
that  as  the  niunicipality  is  created  only  as  aa 
auxiliary  to  the  legislature,  for  governmental 
purposes,  with  a  jurisdiction  confined  to  a. 
limited  portion  of  the  state,  it  does  not  cease- 
to  be  under  the  control  of  the  legislature; 
and  that  the  legislature  has  the  same  power 
of  disposition  over  the  public  moneys  m  the 
custody  of  the  municipality  that  it'hHS  over 
those  in  the  state  treasury.  In  making  ap- 
plication of  this  principle,  the  legislature, 
prior  to  1879,  passed  many  acts  of  relief,  in 
which  public  moneys  were  appropriated  to- 
individual  s,  whose  claims  rested  entirely 
upon  some  moral  obligation,  which  could  not 
in  every  instance  be  formulated  in  convinc- 
ing or  satisfactory  terms ;  and  when  the  con- 
stitutional convention  met,  In  that  year,  it 
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placed  a  restriction  upon  each  appropria- 
tions, bv  the  provision  of  section  81,  art.  4, 
of  the  Constitution,  which  declares  that  the 
legislature  shall  not  have  power  ''to  make 
any  gift,  or  authorize  the  making  of  any  gift, 
of  any  public  money,  or  thing  of  value,  to 
any  individual,  municipal  or  other  corpora- 
tion whatever."  This  prohibition  is,  how- 
ever, primarily  addressed  to  the  legislature ; 
and  when  an  act  of  that  body  is  brought  be- 
fore the  Judiciary  for  review  it  is  not  to  be 
assumed  that  the  iegislatui«  has  intentionally 
disregarded  it,  although,  if  the  act  is  in 
manifest  violation  of  the  foregoing  section, 
it  must  be  declared  by  the  courts  to  be  in- 
valid. The  provision,  moreover,  is  not  to 
receive  a  strict  and  narrow  interpretation, 
but  its  spirit,  as  well  as  its  language,  is  to 
be  followed,  (Fsople  ▼.  Hopkins,  55  N.  T. 
81 ;)  and,  in  determining  whether  a  statute 
is  in  violation  thereof,  all  the  provisions  of 
the  statute,  as  well  as  those  matters  of  which 
the  court  can  take  Judicial  knowledge,  must 
be  considered. 

The  **gift"  which  the  legislature  is  pro- 
hibited from  making  is  not  limited  to  a 
mere  voluntary  transfer  of  personal  property, 
without  consideration,  which  the  Civil  Code, 
^  1146,  gives  as  the  definition  of  a  ''gift;'' 
but  the  term,  as  used  in  the  constitution,  in- 
cludes all  appropriations  of  public  money, 
for  which  there  is  no  authority  or  enforce- 
sble  claim,  or  which  rest  upon  some  moral 
or  equitable  obligation^  which,  in  Uie  mind 
of  a  generous,  or  even  a  just,  individual, 
dealing  with  his  own  moneys,  might  prompt 
him  to  recognize  as  worthy  of  some  reward. 
The  legislature  is  to  be  regarded  as  holding 
the  public  moneys  in  trust  for  public  pur- 
)oses,  and  this  limitation  of  the  constitution 
s  directed  against  its  disposal  of  these  funds 
ozcept  in  accordance  with  such  purposes. 
All  those  moral  considerations  or  demands, 
resting  merely  upon  some  equitable  consid- 
eration or  idea  of  Justice,  which  in  an  in- 
dividual, acting  in  Lis  own  right,  would  be 
upheld,  are  insufficient  as  a  basis  for  making 
an  appropriation  of  public  mone]rs.  An  ap- 
propriation of  money  by  the  legislature  for 
the  relief  of  one  who  'has  no  legal  claim 
therefor  must  be  regarded  as  a  ''gift,"  within 
the  meaning  of  that  term,  as  used  in  this 
section ;  and  it  is  none  the  le^s  a  gift  that  a 
sufficient  motive  appears  for  its  appropria- 
tion, if  the  motive  does  not  rest  upon  a  valid 
consideration.  In  Stevenson  v. .  Colgan,  supra, 
we  said:  "By  these  provisions  of  the  con- 
stitution there  is  denied  to  the  legislature 
the  right  to  make  direct  appropriations  to 
individuals,  from  general  considerations  of 
oharity  or  gratitude,  or  because  of  some  sup- 
posed moral  obligation  resting  upon  the  peo- 
ple of  the  state,  and  such  as  a  Just  and  gen- 
orous  man,  although  under  no  legal  liability 
so  to  do,  might  be  willing  to  recognize  in 
his  dealings  with  others. "  And  we  also  said 
in  Bourn  v.  Hart,  supra:  "A  legislative  ap- 
propriation made  to  an  individual  in  pay- 
ment of  a  claim  for  damages  on  account  of 
personal  Injuries  sustaineaby  him  while  in 
its  service,  and  for  which  the  state  is  not  re- 
sponsible, either  upon  general  principles  of 
law,  or  by  reason  of  some  previous  statute 
21  L.  R.  A. 
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creating  such  liability,  is  a  gift,  within  the 
meaning  of  the  constitution.  ^  The  act  under 
consideration  purports  to  be  for  the  "relief** 
of  the  plaintiff,  and  declares  that  the  appro- 
priation is  made  for  the  amount  that  remains 
due  and  unpaid  upon  certain  contracts,  for 
which  "he  has  not  been  able  to  obtain  com- 
pensation according  to  the  mode  and  proced- 
ure in  such  cases  made  and  provided  by  stat- 
ute ;"  thus,  by  its  own  terms,  showing  that 
there  was  no  legal  obligation  in  favor  of  the 
plaintiff.  The  act  also  assigns  the  "errors, 
omissions,  and  irregularities  of  municipal 
officers  of  said  city  and  county  in  their  offi- 
cial proceedings  concerning  such  work  and 
material  furnished"  as  the  reason  why  the 
plaintiff  has  not  been  able  to  obtain  com- 
pensation for  the  work  done  by  him,  thus 
clearly  pointing  out  the  cause,  as  well  as  the 
fact,  of  there  bein^  no  obligation  in  his  favor. 

As  we  take  Judicial  notice  of  the  statutes 
under  which  any  improvements  of  streets  in 
the  city  and  county  of  San  Francisco  have 
been  made,  we  know  that  each  of  the  con- 
tracts under  which  the  plaintiff  did  any  work 
or  furnished  any  material  for  the  improve- 
ment of  those  streets  contained  an  express 
condition  that  in  no  case  would  the  city  and 
county  of  San  Francisco  be  liable  for  any 
portion  of  the  expense  of  the  said  work  or 
improvement,  or  for  any  delinquency  of  per- 
sons or  property  assessed.  It  thus  appears 
that,  by  the  terms  of  the  contracts  referred 
to  in  the  act  as  the  basis  of  the  plaintiff's 
right  to  any  compensation,  he  had  expressly 
agreed  to  the  exemption  of  the  city  and 
county  of  San  Francisco  from  any  liability 
thereunder ;  so  that  the  effect  of  the  statute 
would  be  to  give  him  the  amount  of  money 
therein  specified,  to  which,  by  his  own  agree- 
ment, he  had  waived  all  legal  claim.  This 
can  be  regarded  in  no  other  light  than  as  a 
simple  gift.  We  are  aware  that  io  Oreighton 
V.  San  Francisco  City  dk  County  Suprs.,  43 
Cal.  446,  it  was  held  that  a  similar  provis- 
ion in  a  contract  did  not  prevent  the  legis- 
lature from  directing  the  municipality  to 
make  payment  to  the  contractor ,  but  at  that 
time  there  was  no  constitutional  prohibition 
against  any  disposition  whatsoever  tliat  the 
legislature  might  make  of  public  moneys 
after  they  had  been  brought  into  the  public 
treasury.  It  was  for  the  very  purpose  of 
preventing  such  disposition  that  the  provis- 
ions of  the  present  constitution  were  inserted, 
and  consequently  the  Case  of  Oreighton  has  no 
authority  in  construing  the  present  statute. 

If  the  failure  of  the  plaintiff  to  obtain 
compensation  for  the  work  done  by  him  was 
by  reason  of  anv  errors,  omissions,  and  ir- 
regularities of  the  municipal  officers,  which 
prevented  them  from  having  any  jurisdiction 
to  order  the  work  done,  or  rendered  his  con- 
tract invalid,  these  were  matters  which  were 
open  to  the  plaintiff,  and  could  have  been 
ascertained  by  him  before  entering  into  the 
contract.  If,  however,  they  arose  subsequent 
to  his  entering  into  a  valid  contract,  the  stat- 
utes by  virtue  of  which  the  contract  was 
made  gave  him  the  right  to  have  such  errors, 
omissions,  and  irregularities  corrected,  upon 
an  appeal  to  the  bcMird  of  supervisors,  and  if 
he  failed  to  seek  redress  in  this  mode  his  loei 
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of  compensAtfon  arose  from  his  own  neglect. 
In  either  case  the  act  of  tlie  legislature  is  an 
attempt  to  appropriate  public  moneys  for 
purposes  for  which  there  was  no  legal  claim 
or  obligation.  The  moral  claim,  which,  it 
is  alleged,  arose  from  the  fact  that  the  city 
bad  enjoyed  the  advantage  of  the  work,  is, 
as  we  have  seen,  insufficient  to  support  the 
act.  In  Me  Bean  v.  San  B&rnardino,  96  Cal. 
183,  a  sewer  bad  been  constructed  under  a 
contract  with  the  city  of  San  Bernardino, 
which  contained  a  clause  exempting  it  from 
liability,  similar  to  that  in  the  contracts  en- 
tered into  by  the  plaintiff  herein,  and  after 
the  completion  and  acceptance  of  the  sewer 
the  city  passed  a  resolution  authorizing  the 
payment  of  a  portion  of  the  cost  of  its  con> 
struction  out  of  the  funds  of  the  municipal- 
ity. In  an  action  to  recover  this  amount  it 
was  held  that  inasmuch  as,  by  reason  of  this 
exemption,  there  had  never  been  any  liabil- 
ity for  the  work  on  the  part  of  the  city,  the 
resolution  to  pav  the  amount  was  without 
Any  consideration  to  support  it,  and  that,  al- 
though the  city  had  received  the  actual  bene- 
fit of  the  work,  this  did  not  create  even  a 
moral  obligation  to  pay  for  its  cost.     One  of 


the  reasons  assigned  for  this  conclusion  was 
tliat  cities  are  creatures  of  law,  with  powers- 
defined  by  law,  and  that  persons  dealing  with 
them  are  chargeable  with  notice,  not  only  of 
the  extent  of  their  power,  but  also  of  th& 
mode  in  which  their  power  may  be  exercised. 
The  principles  declared  in  that  case  are  con- 
trolling in  this.  The  constitution  makes  th» 
same  inhibition  on  an  appropriation  of  pub- 
lic moneys  by  the  legislature,  without  any 
consideration,  tliat  exists  against  a  similar 
appropriation  by  a  municipality.  The  legis- 
lature has  no  more  right  to  direct  a  munici- 
pality to  give  away  the  public  moneys  in  it» 
treasury  than  had  the  municipality  without 
such  direction. 

We  hold,  therefore,  that  the  act  in  ques- 
tion violates  the  provisions  of  the  foregoing 
section  of  the  constitution,  and  is  therefore 
invalid,  and  for  this  reason  tlie  judgment  U 
reverted. 


We  concur:  Beatty, 
land»  </.;  Garoutte,  «/. 
DeHaven,  J, 

Rehearing  denied. 


Ch.   J.;  MeFar- 
;  Pater«ont  /./ 
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STATE  of  Oregon, 'IZ^^., 

William  McGUIRE,  Appt 

STATE  of  Oregon,  Eeept., 

9. 

F.  C.  BARNES,  Appt. 


STATE  of  Oregon,  Beept., 
Q.  COVACH,  Appt. 

HaTln^  in  possessioii  or  offerine^  for  sale 
during  the  close  aeaoon  fish  caug^ht 
when  it  was  lawAilto  catch  them  is  not 

an  offeoae,  under  the  Aot  of  1891,  to  proteot  sal- 
moD,  as  amended  Id  1893,  which  prohibits  flshlnff 
for  salmon  in  certain  waters  during:  seasonsspeo- 
Ifled,  and  also  makes  it  imlawtul  to  have  in  pos- 
session or  offer  for  sale  during-  close  seasons  any 
such  flsh  '^which  may  be  caught  In  any  .of  these 
streams  as  aforesaid." 

(July  10, 1898.) 

A  PPEALby  defendants  from  a  jnd^rment  of 
Ji   the  Circuit  Court  for  Multnomah  County 
convicting  them  of  a  violation  of  the  fish  laws. 
Senersed. 
The  facts  are  stated  in  the  opinion. 


Mfnn.  Dolph,  Mallory  Si  Simon*  for 

appellants: 

Under  the  provisions  of  this  statute  two 
things  must  affirmatively  appear,  to  make  the- 
possesslon  or  sale  of  the  kinds  of  fish  therein 
described,  a  misdemeanor.  They  must  be 
caught  in  one  of  the  si  reams  in  the  act  enumer- 
ated, and  they  must  be  caught  contrary  to  the 
provisions  of  said  act;  "Which  may  be  caught 
in  any  of  these  streams  as  aforesaid"  is  the 
language  of  the  act.  That  is,  as  applied  to  the 
Columbia  river,  caught  between  the  first  day 
of  March  and  the  tenth  day  of  April,  or  the 
tenth  day  of  August  and  the  tenih  day  of 
September. 

**As  aforesaid"  must  beyond  controveisy  be 
held  to  modify  the  word  "caught"  and  refer 
to  the  time  and  manner  of  catching. 

Com,  V.  WilkiMon.-idd  Pa.  298;  Bennett  v. 
American  Exp.  Co.  18  L.  R  A.  88,  83  Ma  236;. 
Pisople  T.  aifeil,  71  Mich.  826;  Com,  v.  Hall, 
128  Mass.  410,  35  Am.  Rep.  887;  AUen  v. 
Tovng,  76  Me.  80. 

Meearn.  W.  T.  Hume»  Dist.  Atty,,  and 
George  E.  Chamberlain  for  the  State. 

Lord*  Ch.  /.,  delivered  the  opinion  of  the 
court: 

These  are  criminal  actions  brought  by  the 
state  game  warden  in  the  justice's  court  for  the 
South  Portland  precinct,  wherein  the  defend- 
ants, after  trial,  were  severally  convicted  and 


NOTB.  For  a  case  somewhat  similar  to  the  above 
In  which  the  possession  of  probiblted  nets  is  held  to 
be  an  offeose,  see  State  v.  Lewis  (Ind.)  20  L.  B.  A. 
82,  and  acoompanytoff  note. 

For  prohibition  of  flshingr  on  one's  own  private 
grounds,  see  People  v.  Bridges  (UL)  16  L.  R.  A.  684. 

For  power  to  regulate  fisheries  generally,  see 
Lawton  v.  Steele  (N.  YJ  7  Lb  B.  A.  184,  and  noU; 
21  Ji.  K.  A. 


Com.  ▼.  Manchester  (Mass.)  9  L.  B.  A.  386;  State  ▼_ 
Harrub  (Ala.)  15  L.  R.  A.  761. 

For  unooastltutlonality  of  statute  prohibitiofr 
the  export  of  flsh  from  a  state,  see  Territory  v.. 
Evans  (Idaho)  7  L.  B.  A.  288. 

For  the  subject  of  game  laws  as  affecting  inters 
state  commerce,  see  State  v.  Geer  (Conn.)  13  L.  B» 
A.  804. 


8ee  also  47  L.  R.  A.  153. 
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fined.  Thereafter,  each  of  the  defendaDto 
prosecuted  his  appeal  to  the  circuit  court, 
where  the  cases  were  tried  anew,  with  like  re- 
sults, and  from  the  Judgments  therein  rendered 
the  defendants  have  appealed  to  this  court 
The  questions  inyolved  m  each  case  being  sub- 
stantially the  same,  tbev  were,  as  a  matter  of 
coDYeDience,  tried  together  in  the  circuit  court, 
and  the  same  course^  has  been  adopted  in  the 
argument  here. 

In  State  y.  McGuire  Hbe  complaint  charges 
that  the  defendant  "on  the  6th  day  of  March, 
A.  D.  1893,  in  the  county  of  Multnomah,  and 
state  of  Oregon,  did  willfully  and  unlawfully 
have  in  his  possession,  then  aud  there  being 
the  close  season  on  the  Columbia  river,  certain 
fish,  to  wit.  steelhead  salmon,  caught  in  the 
said  Columbia  river  contrary  to  the  statutes  in 
such  cases  provided,"  etc.  At  the  trial  It  ap- 
peared from  the  testimony  for  the  state  that 
the  defendant,  at  the  time  stated,  which  was 
shown  to  be  the  dose  season  on  the  Columbia 
river,  had  in  his  possession  a  quantity  of  steel- 
head  salmon,  belonging  to  the  fish  dealers  in 
Portland,  which  had  been  caught  in  the  Colum- 
bia river.  The  testimony  for  the  defendant 
showed  that  he  was  the  manager  of  a  cold- 
storage  warehouse,  and  that  he  held  the  fish  in 
question  as  custodian  for  his  patrons;  and  he 
offered  to  show,  against  the  objection  of  the 
Btate,  that  the  fish  bad  been  caught  in  the  open 
season  on  the  Columbia  river,  and  that  the 
same  belonged  to  the  fish  dealers  in  the  city, 
who  bad  stored  them  with  him,  and  with 
whom  be  bad  agreed  to  preserve  them  in  cold 
storage,  and  deliver  the  same  upon  demand. 
The  trial  court  sustained  the  objection  to  the 
introduction  of  this  testimony  upon  the  ground 
tbat  the  same  was  immaterial  and  incompe- 
tent, to  which  ruling  the  defendant  excepted. 
In  State  v.  Barnes,  the  complaint  is  the  same, 
except  that  it  charges  that  the  defendant  did 
"willfully  and  unlawfully  have  in  his  posses 
sion,  and  offer  for  sale,"  etc.  The  testimony 
for  the  state  showed  that  at  the  time  mentiopeo 
in  the  complaint,  which  was  the  close  season 
on  the  Columbia  river,  the  defendant  was  the 

{>roprietor  of  a  fish  market  in  the  city  of  Port- 
and,  and  had  exposed  for  sale  steelhead  sal- 
mon which  had  been  caught  in  the  Columbia 
river.  The  defendant  offered  to  show  that 
such  fish  bad  heen  caught  in  the  open  season 
on  said  river,  and  had  been  preserved  in  cold 
storage  from  that  time  until  they  were  offered 
for  sale.  This  evidence  was  excluded  on  the 
same  ground,  and  an  exception  reserved.  In 
State  Y.  Coweh,  the  complaint  is  the  same  as 
in  State  y.  Bamee  aforesaid.  The  testimony 
for  the  prosecution  showed  that  the  defendant 
was  the  proprietor  of  a  fish  market,  and  at  the 
time  stated,  which  was  shown  to  be  the  close 
season  on  the  Columbia  river,  had  in  his  pos- 
session, and  exposed  for  sale,  steelhead  salmon 
which  had  been  caught  in  the  Umpqua  river. 
The  defendant  offered  to  prove  that  the  fish 
were  caught  during  the  open  season  on  the 
river,  etc.,  but  the  evidence  was  excluded  and 
an  exception  saved. 

The  instruction  of  the  court  to  the  jury,  to 
which  an  exception  was  reserved,  is  the  same 
fn  each  case«  and  is  as  follows:  "If  you  find, 
beyond  a  reasonable  doubt,  that  the  defend- 
ants, or  either  of  them,  had  steelhead  salmon, 
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Chinook  salmon,  silver  salmon,  or  blueback^ 
in  their  possession,  or  offered  ^  the  same  for 
sale,  during  the  close  season  on  the  Columbia 
river,  no  matter  where  the  same  were  caught 
or  taken,  or  when  they  were  caught  or  taken, 
then  you  must  find  the  defendants  guilty ." 

The  complaints  are  based  on  the  Act  of  1891, 
entitled  "An  Act  to  Protect  Salmon  in  the 
State  of  Oregon,"  etc.,  and  the  Act  of  1893, 
amendatory  thereof.  Section  1  of  the  Act  of 
1891  provides:  '*lt  shall  not  be  lawful  to  take 
or  fish  for  salmon  in  the  Columbia  river  or  its 
tributaries  by  any  means  whatever,  in  any  year 
hereafter  between  the  first  day  of  March  and 
the  tenth  dsy  of  April,  or  between  the  tenth 
day  of  August  and  the  tenth  day  of  September, 
in  any  of  the  rivers  and  bays  of  the  state,  or 
the  Columbia  river,  during  the  weekly  close 
time, — tbat  is  to  say,  between  the  hours  of  six 
o'clock  P.  M.  on  each  and  every  Saturday  and 
six  o'clock  in  the  afternoon  of  the  following 
Sunday."  Sess.  Laws  1891,  p.  88.  By  the 
Amendatory  Act  of  1893,  sections  8  and  6  of 
the  Act  of  1891  are  amended  so  as  to  read  as 
follows:  Sec.  8.  "It  shall  not  be  lawful  for 
any  person  or  persons  to  take  or  fish  for  sal- 
mon in  the  waters  of  the  Xehalem,  Tillamook* 
Nestucca,  Salmon,  Siletz,  Yaquina,  Alsea, 
Siuslaw,  Umpqua,  Coos  Bay,  Coquille,  Sixes, 
Elk.  Chetoo.  Kog^e  river.  Windchuck,  or  any 
of  their  tributaries,  or  in  any  other  streams  or 
bays  in  this  state,  except  the  Columbia  river 
and  its  tributaries,  from  the  first  day  of  No- 
vember until  the  fifteenth  day  of  December,  or 
between  the  fifteenth  day  of  April  and  the  first 
day  of  June."  Sec.  6.  "It  shall  be  unlawful 
for  any  person  or  persons  to  receiYC  or  have  in 
bis  possession,  or  offer  for  sale  or  transporta- 
tion, or  to  transport  during  the  close  seasons 
named  in  this  act,  an^  of  the  following  varieties 
or  kinds  of  fish,  which  may  be  caught  in  auY 
of  these  streams  as  aforesaid,  viz.:  Chinook 
salmon,  silver  salmon,  steelhead  or  blueback, 
and  any  person  or  persons  violating  any  of  tho 
above  sections  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  in  the  sum  of  not  less  than  ten 
dollars  nor  more  than  two  hundred  and  fifty 
dollars."  Sess.  Laws  1898,  p.  145.  The  ob- 
ject of  the  actions  is  to  obtain  a  construction 
of  the  Act  of  the  Legislature  of  1891  as 
amended  by  the  Act  of  1893.  Under  the  stat- 
uies  there  are  several  dose  seasons,  but  none 
of  them  are  of  general  application  throughout 
the  state,  except  the  weekly  close  season. 
There  are  times  during  the  year  when  it  is  aa 
open  season  on  the  Xehalem,  Tillamook,  etc., 
and  lawful  to  catch  fish  in  their  waters,  and  it 
is  a  close  season  on  the  Columbia,  and  unlaw- 
ful to  catch  fish  in  its  waters.  The  particular 
question  to  be  determined  is.  Does  the  statute 
prohibit  a  person  from  having  in  his  posses- 
sion, or  offering  for  sale,  during  the  close  sea- 
Fons  named  in  the  act,  any  fish  of  the  varieties, 
mentioned,  which  were  caught  in  any  of  the 
rivers  enumerated  during  their  open  seasons  f 
The  construction  which  the  trial  court  gaYe  to 
the  statute  by  its  rulings  on  the  evidence  and 
its  instruction  to  the  jury  was  that  it  is  un- 
lawful for  a  person  to  have  in  his  possession,  or 
offer  for  sale,  during  the  close  season  on  the  Co- 
lumbia, fish  of  the  Eird  named  in  the  act,  *'uo» 
matter  where  they  were  caught  or  taken,  or 
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when  they  were  caught  or  taken."  In  this 
Tiew  it  waa  do  defense  that  such  fish  were 
caught  in  the  Umpquaor  Colambia  rivers  dur- 
ing the  open  seasons  specified  in  the  statute, 
when  it  was  lawful  to  catch  them,  if  the  de- 
fendants had  such  fish  in  their  possession,  or 
offered  them  for  sale,  during  the  close  season 
on  the  Columbia.  Hence,  as  in  the  cases  of 
ihe  defendants  McGuire  and  fiarnes,  fish 
caught  during  the  open  season  on  the  Colum- 
bia, wben  it  is  lawful  to  catch  them,  and 
placed  in  cold  storage  for  their  preservation, 
or,  as  to  that  matter,  put  up  in  salt  or  cans, 
.  cannot  lawfully  remain  in  the  possession  of  the 
owner,  or  be  offered  for  sale,  during  the  close 
season  on  that  river,  or,  as  in  the  case  of  tlie 
defendant  Covach,  it  would  be  unlawful  for  a 
party  to  have  in  his  possession,  or  offer  for 
sale,  fish  caught  during  the  open  season  on  the 
Umpqua,  when  it  is  lawful  to  catch  them,  if  it 
happens  to  be  the  close  season  on  the  Colum- 
bia. Under  this  construction  of  the  statute  a 
party  who  has  in  his  possession  such  fish,  or 
who  offers  them  for  sale,  although  lawfully 
caught,  whether  in  or  out  of  the  state,  and  his 
private  property,  is  liable  to  punishment,  and 
his  property  rendered  worthless  or  destroyed. 
Nor  is  this  all.  Salmon  cau<rbt  on  Friday 
night  or  Saturday  morning,  which  may  come 
into  the  cannery  or  market  at  6  o'clock  Satur- 
day eveniog,— the  commencement  of  the  close 
season  each  week, — must  be  immediately  de- 
stroyed, or  the  party  having  them  in  his  pos- 
session, or  offering  the  same  for  sale,  during 
such  weekly  close  season,  will  be  exposed  to 
prosecution  and  punishment.  A  statute  which 
leads  to  such  coosequeoces  oiierht  not  only  to 
be  clear,  but  mandatory,  and  the  act  done  un- 
der it  not  only  within  the  letter,  but  within  the 
spirit,  of  the  law,  to  authorize  its  enforce- 
ment. This  constructioD,  however,  counsel 
for  the  state  insist,  must  be  given  to  the  stat- 
ute, to  make  it  effective,  and  carry  out  the  pur- 
pose of  the  law.  Their  contention  is  that  the 
object  of  the  statute  is  to  protect  such  ffsh  dur- 
ing the  close  season  in  order  that  they  may 
have  an  opportunity  to  propagate  their  species, 
and  be  preserved  from  extermiDation,  and 
that,  if  any  other  construction  Is  adopted,  fish 
could  be  caught  in  the  open  season  in  such 
numbers  as  to  supply  the  market  during  the 
close  season  by  putting  them  in  cold  storage 
until  wanted,  ana  by  so  doing  the  stock  of  fish 
would  be  seriously  impaired  or  exhausted,  and 
but  a  few  or  none  would  be  left  to  propagate 
their  kind,  and,  finally,  that  such  a  construc- 
tion is  necessary  to  prevent  evasion  of  the  stat- 
ute, and  make  tbe  proof  of  its  violation  easy  and 
accessible.  Hence  they  argue  that  the  fact  of 
the  fish  beiuff  caught  in  a  lawful  season  con- 
stitutes no  defense,  so  that  the  time  and  place 
when  and  where  such  flsh  were  ciCught  are  not 
material.  In  support  of  this  view  they  assert 
that  the  same  principle  governs  as  in  those 
cases  where  same  has  been  lawfully  killed  in 
one  state,  and  exposed  for  sale  in  another,  dur- 
ing the  prohibited  season  in  the  latter  state. 
This  principle,  perhaps,  finds  iU  best  illus- 
tration in  Phelpi  y.  Rncey,  (JO  N.  T.  10,  19  Am. 
Rep.  140,  where  a  statute  declared  that  no  per- 
son should  expose  for  sale,  or  kill,  or  have  in 
his  possession,  after  it  had  been  killed,  any  quail 
or  other  game,  between  the  Ist  day  of  January 
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and  the  dOth  day  of  October.  The  defendant 
was  indicted  for  having  quail  in  his  possession 
in  March.  He  had  invented  an  apparatus  to 
preserve  game,  and  that  which  he  bad  in  hia 
possession,  and  specified  in  the  complaint,  was 
tdlled  in  New  York  in  the  open  season,  or  re- 
ceived from  Minnesota  or  Illinois,  where  the 
killing  at  the  time  was  legal,  and  put  up  by 
him  in  his  apparatus  in  the  month  of  Decem- 
ber. Church,  OK  /.,  said:  ''The  language 
of  these  sections  is  plain  and  unambiguous. 
Hence,  there  is  no  room  for  construction.  It 
is  a  familiar  rule  that,  when  the  language 
is  clear,  courts  have  no  discretion  but 
to  adopt  the  meaning  which  it  imports.  The 
mandate  is  that  'any  person  having  in 
his  or  her  possession,'  between  certain  dates, 
certain  specified  game  killed,  shall  be  liable  to 
a  penalty.  The  time  wben,  or  the  place 
where,  the  game  was  killed,  or  wben  brought 
within  the  state,  or  where  from,  is  not  made 
material  by  the  statute,  and  we  have  no 
power  to  mske  it  so.  .  .  .  That  it  was  either 
killed  within  the  lawful  period,  or  brought 
from  another  state,  where  the  killing  was  law- 
ful, constitutes  no  defense.  The  penalty  is 
denounced  agaiost  the  selling  or  possession 
after  that  time, irrespective  of  the  time  or  place 
of  killing."  In  Magnet  v.  People,  97  Dl.  820, 
among  other  things,  Scholfield,  J.,  says:  "We 
think  it  is  obvious  that  the  prohibition  of  all 
possessioD  and  sales  of  such  wild  fowls  or  birds 
during  the  prohibited  seasons  would  tend  to 
their  protection,  in  excluding  the  opportunity 
for  the  evasion  of  such  law  by  clandestinely 
taking  them,  when  secretly  killed  or  captured 
here,  beyond  the  state,  and  afterwards  bring- 
ing them  into  the  state  for  sale,  or  by  other 
subterfuges  and  evasions.  It  is  quite  true 
that  the  mere  act  of  allowing  a  quail  netted  in 
Kansas  to  be  sold  here  does  not  injure  or  in 
any  wise  affect,  the  game  here;  but  a  law 
which  renders  all  sales  and  all  possession  un- 
lawful will  more  certainly  prevent  any  pos- 
session or  any  sale  of  the  game  within  the 
state  than  will  a  law  allowing  possession  or 
sales  here  of  the  game  taken  in  other  states. 
This  is  but  one  among  many  instances  to  be 
found  in  the  law  where  acts,  which  in  and  of 
themselves  alone  are  harmless  enough,  are  con- 
demned because  of  the  facility  they  other- 
wise offer  for  a  cover  or  disguise  for  the  doing 
of  that  which  is  harmful."  See  also  State  v. 
Randolph,  1  Mo.  App.  15;  New  York  Asto.for 
P,  G.  v.  Durham,  19  Jones  &  8.  306;  White- 
head y.  Bmithers,  21  Moak,  Eng.  Rep.  458. 
It  is  also  held  that  such  statutes  are  not  in 
confiict  with  the  constitutional  provision  that 
no  person  shall  be  deprived  of  his  property 
without  due  process  of  law,  and  are  not  re- 
garded as  an  interference  with  interstate  com- 
merce. Phelpe  V.  Racey,  and  StaU  y.  Bary- 
dolph,  evpra. 

But  there  are  other  decisions  later  In  point 
of  time,  holding  a  contrary  doctrine,  which 
cannot  be  wholly  reconciled  by  the  difference 
in  the  language  of  the  statutes.  In  People  v. 
O'Neil,  71  Mich.  825.  it  was  held  that  the  pos- 
sesion of  game  killed  in  another  state  is  not  an 
offense  under  the  Michigan  Act  of  1881,  which 
makes  it  an  offense  to  have  game  in  posses- 
sion for  the  purpose  of  sale,  during  a  certain 
period  of  the  year,  since  the  purpose  of  the 
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Act,  as  sbown  by  the  title,  is  the  protection 
of  game  within  the  state.  ChampliD,  J,,  af- 
ter reviewing  the  authorities  already  referred 
to,  »aid:  *' A  construction  of  a  statute  which 
leads  to  such  harsh  consequences,  and  pun- 
ishes with  severe  penalties  acts  which  are 
confessedly  innocent  in  themselves,  most  not 
only  be  unambiguous,  but  mandatory;  and 
the  act  done  must  be  not  only  within  the  let- 
ter, but  within  the  spirit,  of  the  law,  to  gain 
rny  assent  to  its  enforcement.  Our  statute 
requires  no  such  strict  or  harsh  construction. 
The  articles  interdicted  are  articles  of  food, 
and  the  interdiction  is  not  because  such  food 
fs  unwholesome,  and  therefore  detrimental  to 
1  be  public  health,  but  the  whole  end  and  ob- 
ject of  the  legislaHon  is  to  protect  and  pre- 
serve game  in  the  state  of  Michigan.  .  .  . 
The  various  provisions  of  the  Act  are  all  di- 
rected to  that  purpose.  And  how  it  can  be 
lield  that  this  law  is  violated,  either  in  letter 
or  spirit,  by  import inf^^me  from  other  states 
to  supply  food  to  citizens  of  this  state,  is 
a  p«)int  (hat  I  am  unable  to  understand.  The 
only  ground  upon  which  such  construction  is 
attempted  to  he  defended  is  that  it  prevents 
.evasion  of  the  statute;  that  game  might  be 
killed  in  this  state  in  violation  of  law,  and 
shipped  to  another  state,  and  there  reshipped 
into  this  state,  and  the  prosecution  might  be 
unable  to  prove  that  it  was  Michigan  game 
killed  in  violation  of  law.  That  may  disclose 
a  defect  of  proof;  but  I  submit  it  does  not  ap- 
ply to  cases  where  the  fact  is  conceded,  or 
provcMi  to  the  satisfaction  of  the  Jury  that  the 
game  was  not  killed  in  the  violation  of  law." 
In  the  same  case,  Campbell,  «/*.,  said:  "Con- 
curring, as  I  do.  in  the  meaning  of  our  statr 
ute.  as  ei plained  by  my  Brother  Champlin,  I 
do  so  for  the  further  additional  reason  that  I 
do  not  think  it  would  be  competent  for  our 
legislature  to  punish  the  possession  of  game 
which  was  lawfully  captured  or  killed.  Hav- 
ing become  lawful  private  property,  it  cannot 
be  destroyed  or  confiscated,  unless  it  becomes 
unfit  for  use,  any  more  than  other  property 
can  be  destroyed.  I  do  not  think  the  cases  to 
the  contrarv  are  reasonable  or  sound.  While 
in  England  the  power  of  parliament  cannot, 
perhaps,  be  questioned  by  courts,  there  is  no 
such  rule  here,  and  I  cannot  see  on  what 

Srinciples  such  decisions  are  maintainable.  It 
I  not  competent  for  any  American  statute  to 
raise  conclusive  presumptions  of  guilt  in  any 
case.  This  is  well  settled.  When  the  pos- 
session is  traced  back  of  the  time  when  it  be- 
came unlawful  to  take  game,  the  presumption 
has  no  further  force  as  evidence,  and  what 
was  then  lawful  cannot  be  made  a  crime  by 
lapse  of  time  only."  In  Gam,  v.  Wilhinson, 
139  Pa.  804,  in  construing  an  Act  which  pro- 
vides that  "  no  person  shall  kill,  or  expose  for 
sale,  or  have  in  his  possession  after  the  same 
has  been  killed,  any  quail  between  the  fif- 
teenth day  of  December,  In  any  year,  and  the 
firstday  of  November  following,"  Paxson,  Oh, 
«/.,  said:  "The  manifest  object  of  this  Act 
was  the  preservation  of  game  within  this 
commonwealth.  We  cannot  asstune  that  it 
was  intended  to  preserve  game  elsewhere,  and 
it  would  be  a  forced  construction  to  hold  that 
It  was  intended  to  exclude  from  our  markets 
quail  and  other  game  killed  in  other  states, 
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where  by  the  laws  of  those  states  the  killing 
of  them  was  lawful.  .  .  .  The  law  was  not 
intended  to  have  anv  extraterritorial  effect, 
and  if  it  was  it  would  be  nugatory.  .  .  .  The 
construction  claimed  for  the  act  by  the  com- 
monwealth would  render  anyone  a  criminal 
who  lawfully  killed  quail  in  another  state, 
and  brought  them  here  for  his  own  use.  It 
would  be  prima  facie  evidence  of  a  violation 
of  the  act,  and  if  he  could  not  show,  as  a 
defense,  that  he 'killed  them  outside  the 
commonwealth,  he  would  have  no  defense 
at  all.  The  matter  is  too  plain  to  require 
elaboration."  In  AUen  v.  Young,  76  Me.  80, 
It  was  held  that  where  a  statute  made  it  an 
offense  to  kUl  deer  at  a  certain  time,  or  to 
transport  it  from  place  to  place  during  that 
time,  it  was  not  an  offense  to  transport  from 
place  to  place  during  the  prohibited  season 
deer  l^itled  before.  Bee  also  Com,  v.  HaU,  128 
Mass.  410, 86  Am.  Rep.  887;  Davis  y.  Melfair, 
7  Crim.  L.  Mag.  219,  21  Cent  L.  J.  480. 

In  these  cases  the  courts  held  that  the  ob- 
ject of  the  act  was  to  protect  game  in  the 
state,  as  indicated  hj  the  title,  and  that  the 
statute  sought  to  attain  this  object  by  punish- 
ing the  takmg  or  killing  of  such  game  in  the 
state  during  the  prohibited  seasons,  or  the 
offering  for  sale  or  having  in  possession  in 
the  state,  during  such  times,  of  game  so  taken 
or  killed.  So  that,  if  the  killing  or  taking  of 
game  in  the  state  was  at  a  time  when  it  was 
lawful  under  the  statute  to  do  so,  the  offering 
for  sale,  or  having  in  possession,  of  game  so 
taken  or  killed,  was  not  an  offense  against  the 
statute.  If  our  statute  will  bear  this  con- 
struction, then  it  was  only  intended  to  prevent 
the  taking  or  catching  of  the  salmon  specified, 
on  the  rivers  enumerated,  within  the  state, 
during  their  close  seasons,  and  to  render  un- 
lawful, or  make  a  misdemeanor,  the  offering 
for  sale,  or  having  possession  of,  salmon  so 
taken  or  caught,  on  such  rivers,  in  this  state, 
during  such  close  seasons.  In  this  view,  the 
offering  for  sale  or  having  possession  of  sal- 
mon during  the  close  seasons,  which  had 
been  lawfully  taken  or  caught,  is  not  an  of- 
fense. The  trial  court,  however,  construed 
the  act  differently,  holding,  as  indicated  by 
its  instruction,  that  the  offering  for  sale,  or 
having  possession  of,  the  fish  mentioned  in 
the  complaint,  durina:  the  close  seasons 
named  in  the  act,  was  a  misdemeanor,  "  no 
matter  where  the  same  were  caught  or  taken, 
or  when  they  were  caught  or  taken."  So, 
also,  the  ruling  of  the  court  that  the  proof  of- 
fered by  the  defendants,  viz.,  that  the  fish  in 
question  were  caught  during  a  lawful  season, 
was  immaterial,  was  based  on  the  theory 
that  the  time  when,  and  place  where  the  fish 
were  caught,  was  not  made  material  bv  the 
statute,  and  therefor  constituted  no  deiense. 
The  effect  of  this  construction  is  to  declaris 
that,  in  order  to  protect  the  salmon  in  this 
state,  it  was  the  intention  of  the  statute  to 
punish  the  offering  for  sale,  or  the  having  in 
possession,  of  salmon  of  the  varieties  speci- 
fied, during  the  prohibited  season,  no  matter 
whether  they  were  lawfully  caught  within  or 
without  the  state;  in  a  word,  that  it  was  the 
intention  of  the  legislature  to  punish  the  mere 
possession  of  salmon  which  had  been  lawfully 
caught  or  taken.  It  ought  to  require  plain, 
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unambiguotis,  and  mandatory  language  to 
Justify  any  court  in  declaring  fish  or  game 
lawfully  caught  or  taken  to  be  the  subject  of 
an  offense,  by  the  simple  possession  of  it.  A 
construction  leading  to  such  Injustioe  ought 
to  be  avoided,  if  it  can  be  reasonably  done. 
Salmon  fish  is  an  article  of  food,  and  the  law 
interdicting  the  catching  of  them  at  certain 
seasons  is  not  because  they  are  unfit  for  use» 
or  unwholesome,  but  to  protect  and  preserve 
^•uch  fish  in  this  state.  The  constitution  re- 
quires the  object  of  eveir  act  to  be  expressed 
in  its  title.  The  object  of  the  act,  as  expressed 
by  the  title,  is  to  protect  salmon  in  the  state  of 
Oregon.  AH  its  provisions  are  directed  to 
this  purpose.  None  of  them  would  be  violated 
by  bringing  fish  which  had  been  lawfully 
caught  in  other  states  into  this  state.  Is  it 
violated  by  offering  for  sale,  or  having  In  pos- 
session, fish,  during  the  prohibited  seasons, 
which  had  been  caught  in  the  open  seasons  on 
the  river,  when  it  was  lawful  to  do  so?  Cer- 
tainly, if  the  legislature  intended  to  declare 
the  mere  possession  of  such  fish  during  the 
close  season  an  offense,  no  matter  where  or 
how  lawfullv  cauebt  or  taken,  words  could 
easily  have  been  found  to  express  such  in- 
tention. The  section  on  which  the  indictment 
is  founded  reads:  *'  It  shall  be  unlawful  for 
any  person  or  persons  to  receive  or  have  in  his 
possession  or  offer  for  sale,"  etc.,  during  the 
close  seasons  named  in  the  act,  "  any  of  the 
following  varieties  or  kinds  of  fish,  which 
may  be  caught  in  any  of  these  streams  as 
aforesaid,  viz. :  Chinook  salmon,"  etc.  A  vio- 
lation of  this  section  involves  the  catching  of 
such  fish  in  the  streams  enumerated  in  the 
act.  and  contrary  to  the  provisions  of  such  act. 
*'  Which  may  be  caught  in  any  of  these  streams 
as  aforesaid,  is  the  language  of  the  section. 
The  words  *'  as  aforesaid  "  do  not  relate  to  the 
streams  themselves,  but  to  the  time  or  manner 
of  taking  fish  from  them.  "As"  qualifies 
**  caught,"  making  the  sentence  read,  by  the 
transposition,  "  caught  as  aforesaid  in  any  of 
these  streams,"  and  means  fish  caught  during 
the  close  seasons  aforesaid  in  any  of  these 
streams.  This  is  in  accordance  with  the 
grammatical  relation  of  the  words.  On  the 
other  hand,  if  these  words  relate  to  the 
*^  streams,"  and  the  construction  of  the  act  is 
as  claimed  by  the  prosecution,  then  a  party 
having  in  possession,  or  offering  for  sale,  dur- 
ing the  close  season  upon  the  Columbia  riv- 
er, fish  of  the  variety  described  in  the  com- 
plaint, no  matter  what  their  condition, 
where  or  how  lawfully  they  were  caught,  is 
guilty  of  a  crime.  In  the  case  before  us, 
when  the  fish  were  caught  in  the  rivers  of 
this  state,  according  to  the  conceded  facts,  it 
was  lawful  to  do  so;  and  when  so  caught,  and 
reduced  to  possession  of  the  party,  they  became 
his  property,  and  he  could  deal  with  them  in 
the  same  way  as  with  any  other  personal  prop- 
er! v.    Having  become  his  lawful  private  prop- 
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erty,  must  he  subsequenll^r,  when  such  fish 
are  wholesome,  and  not  detrimental  to  the  pub- 
lic health,  destroy  them,  or  be  exposed  to  pun- 
ishment for  having  the  same  in  his  possession? 
To  subject  a  party  to  such  an  alternative  in- 
volves an  absurdity  and  injustice  that  we  are 
bound  to  avoid,  if  the  act  is  susceptible  of  an- 
other construction.  The  rule  is  well  estab- 
lished that  *'  where  the  language  of  the  legis- 
lature is  fairly  susceptible  of  two  different 
meanings,  that  should  be  preferred  which  ex- 
cludes and  prevents  consequences  that  are  mia- 
chievous  and  unjust."  Be  Code,  8  Out.  App. 
555.  Lard  Justice  Bramwell  said:  "When  a 
particular  construction  of  an  act  of  parliament, 
or  a  particular  proposition  of  law.  leads  to 
hardship,  there  is  a  presumption  against  that 
construction  or  proposition  being  right,  because 
I  do  not  think  our  law  does,  usually  at  least, 
lead  to  hardship."  Be  Hooper,  L.  R.  11  Ch. 
Div.  822.  So  that,  if  the  language  of  the  stat- 
ute was  susceptible  of  two  constructions,  it 
would  be  our  dutv  to  adopt  that  construction 
which  would  avoid  unjust  consequences.  But 
we  do  not  think  such  is  the  case  here.  Lookinar 
at  section  6  as  amended,  it  would  seem  that  it 
was  to  avoid  the  construction  contended  for  by 
the  prosecution  that  the  legislature  modified 
the  otherwise  absolute  provision  of  section  6 
by  the  use  of  the  words,  "  which  may  be 
caught  in  any  of  these  streams  as  aforesaid." 
The  statute,  as  it  stands,  was  only  intended  to 
prevent  the  catching  of  the  varieties  of  fish 
specified  during  the  protected  seasons  on  the 
nvers  enumerated  in  the  statute,  and  to  render 
unlawful  the  offering  for  sale,  or  having  pos- 
session of  such  fish,  so  caught  in  the  state  dur- 
ing the  close  seasons.  The  indictment  is  draft- 
ed upon  this  construction  of  the  statute.  The 
defendants  are  charged  by  it  vrith  having^  in 
their  possession,  or  offering  for  sale,  durinsp 
the  close  season,  certain  fisn,  viz.,  ateelhead 
salmon,  caught  in  the  Columbia  river  contrary 
to  the  statute.  Steelhead  salmon  are  only 
caught  in  the  Columbia  river,  contrary  to  stat- 
ute, during  the  close  seasons  on  that  river.  It 
is  not  in  contravention  of  the  statute  to  catch 
such  fish  during  the  open  seasons  on  the  Co- 
lumbia or  other  rivers  enumerated.  No  of- 
fense, therefore,  according  to  the  admitted 
facts,  was  committed,  when  the  fish  were  in 
fact  caught;  and  consequently  the  defendants 
did  not  have  in  their  possession,  or  offer  for 
sale,  fish  caught  contrary  to  the  statute.  In 
view  of  these  considerations,  we  think,  before 
a  conviction  can  be  had  under  the  statute,  it 
must  appear  that  the  defendants  bad  in  their 
possession,  or  offered  for  sale,  during  the  close 
seasons  mentioned  therein,  tiie  kinds  of  fish 
specified,  which  had  been  caught  during  the 
close  season  from  the  streams  in  such  statute 
enumerated. 

It  results  that  ihs  judgment  of  conviction  in 
each  of  the  above-entitled  eases  muet  be  reversed^ 
and  a  new  trial  ordered. 
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1.  A  parent  cannot  be  defyrived  of  hie 
rights  in  respeet  to  a  ehUd  by  prooeed- 
IngB  for  its  adoptloD  based  on  a  charge  of  his 
abandODment  of  the  child,  where  he  has  no  no- 
tioe  of  the  prooeedlng  or  opportunity  to  defend. 

8.  Dae  proceMi  of  law  in  proceedings 
ftor  the  adoption  of  a  child  on  the  ground 
of  the  parent's  abandonment  require,  as  to  the 
parent,  some  notice  and  opportunity  to  be  heard. 

(September  26, 189a) 

APPEAL  by  plaintiff  from  a  Jadgment  of 
the  Circuit  Court  for  Outagamie  County 
Id  favor  of  defendant  in  an  action  brouc^ht  to 
recover  the  value  of  the  services  of  plaintiff's 
minor  child.     BetenecL 

Statement  by  Pinney,  J,: 

Action  by  the  plaintiff  for  the  recovery  of 
damages  for  being  deprived  bv  the  defend- 
ant 01  the  services  of  his  minor  daughter  since 
the  28th  of  December,  1887,  and  for  alienat- 
iDg  and  estranging  her  affections  from  the 
plaintiff,  her  father.  The  complaint  has 
annexed  to  it,  as  an  exhibit  and  part  thereof, 
certain  alleged  proceedings  for  the  adoption 
by  the  said  defendant  and  Rosa,  his  wife, 
of  the  plaintiff's  daughter  Marv,  representing 
their  desire  to  adopt  her,  and  alleeini;  that 
she  was  a  child  of  John  Schiltz  and  Christi- 
ana, his  wife,  who  is  deceased ;  that  the  said 
Hary  was  then  thirteen  years  of  age,  and  that 
John  Schiltz,  the  plaintiff,  abandoned  her 
and  his  other  children  in  1884,  and  had  not 
since  been  beard  from ,  that  the  petitioners 
are  of  sufficient  ability  to  bring  up  said 
child,  and  furnish  her  suitable  culture  and 
education ;  and  that  she  has  no  general  guard- 
ian. The  petition  prayed  an  order  of  adop- 
tion from  the  court,  and  that  from  and  after 
the  date  thereof  such  child  be  deemed,  to  all 
legal  intents  and  purposes,  the  child  of  the 
petitioners,  and  was  verified.  Indorsed  on 
the  petition  was  the  consent  of  Jacob  Imig 
to  such  adoption,  reciting  that  he  had  been 
duly  appointed  by  the  county  court  of  She- 
boygan county  to  consent  thereto.  Annexed 
to  the  complaint  is  an  order  which  recites, 
in  substance,  the  allegations  of  the  petition, 
that  the  said  Mary  has  no  guardian,  and  ap- 
pointing said  Imi^  for  the  purpose  of  ap- 
pearing for  said  child  and  consenting  to  said 
adoption,  if  be  shall  deem  it  best;  also,  an 
order  reciting  the  substance  of  the  petition, 
and  the  appointment  of  Imig,  and  his  con- 
sent, nnder  section  4022,  chap.  173,  Rev. 
Stat.,  and  that  the  court  being  satisfied  of 
the  identity  and  relation  of  the  persons,  and 


that  said  petitioners  have  suflScient  ability 
to  bring  up  and  furnish  suitable  culture  and 
education  for  said  child,  having  reference  to 
the  degree  and  condition  of  its  parents,  and 
that  it  is  proper  for  such  adoption  to  take 
effect,  it  was  thereupon  ordered  that  from 
and  after  the  date  thereof  said  Mary  Schiltz 
should  be,  to  all  legal  intents  and  purposes, 
the  child  of  the  petitioners,  Charles  U.  Koen- 
itz  and  Rosa,  his  wife.  It  was  alleged  that 
the  defendant  had  retained  said  plaintiff's 
child  in  his  possession  up  to  the  present 
time,  against  the  will  of  the  plaintiff ;  that 
the  allegation  of  abandonment  was  untrue; 
that  he  had  attempted  to  regain  possession 
and  control  of  his  daughter,  and  the  defend- 
ant had  retained  her,  threatening  the  plain- 
tiff with  personal  violence  if  he  attempted 
to  get  possession  of  his  child.  The  proc^eed- 
ings  in  the  county  court  are  alleged  as  the 

Sound  of  the  defendant's  detention  of  the 
ughter.  There  is  nothing  on  the  face  of 
the  proceedings,  or  connected  therewith,  to 
show  that  any  notice  thereof  was  ever  given 
to  the  plaintiff,  or  that  he  ever  consented  to 
the  order  of  adoption.  The  defendant  an- 
swered the  complaint,  and  at  the  trial  ob- 
jected to  any  evidence  under  it,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  court  sustained 
the  objection,  and  dismissed  the  plaintiff's 
complaint,  and  from  this  judgment  the  plain- 
tiff appealed. 

Mr.  G.  W.  Foster,  for  appellant: 

A  father  has  dominion  by  right  over  his 
minor  child;  it  is  his  servant. 

Rev.  Stat.  8954;  Scbouler,  Dom.  ReL  §  248, 
and  cases  cited;  2  Kent,  Com.  *205;  17  Am. 
&  Eng.  Eocyclop.  Law,  p.  S79;  8  Pom.  Eq. 
Jur.  §  1807. 

The  parent  can  recover  for  the  loss  of  a 
child's  services  during  minority  against  any 
one  causing  such  loss. 

Booney  v.  Milwaukee  Chair  Co.  65  Wis.  897. 

The  actions  for  seduction,  abduction,  etc., 
are  founded  on  this  principle. 

14  Am.  <&  Eng.  Encyclop.  Law.  pp.  800, 
801;  Scbouler,  Dom.  Ret  g§258,  200-262, 486, 
487. 

Loss  of  service  will  be  inferred  from  minor- 
ity of  child. 

Magee  v.  Holland,  27  N.  J.  L.  86,  72  Am. 
Dec.  841. 

The  proceeding  before  the  county  judge 
were  without  notice  to  the  plaintiff  and  there- 
fore void. 

Milwaukee  Industrial  School  v.  Milwaukee 
County  Supra.  40  Wis.  329,  22  Am.  Rep.  702; 
Seifert  v.  Brooks,  84  Wis  443;  Sanger  v.  Mei- 
Ion,  51  Wis.  660;  Hawes,  Jurisdiction  of  Courts, 
g  2;  Windsor  v.  McVeigh,  93  U.  8.  274,  28  L. 
ed.  914. 

The  evidence  upon  which  the  court  acts 


Nora.— For  a  case  similar  to  tbe  above  in  which 
Dotioe  to  the  parent  is  heJd  not  neoeasary  to  the 
validity  of  the  adoption  so  far  as  to  give  the  child 
a  rlKht  to  inherit  from  the  adopting  parent,  see 
Nuicent  v.  Powell  (Wyo.)  20  L.  R.  A.  199. 
21  L.  R.  A. 


Fbr  validity  of  adoption  on  oollateral  attack,  ses 
also  Be  Johnson's  Estate  (Cal.)  ante,  p.  880. 

As  to  legal  status  of  adopted  children,  see  not* 
to  Warren  v.  Preaoott  (Me.)  17  L.  B.  A.  43B. 


See  also  23  L.  R.  A.  665. 
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roust  be  preseired  as  a  pnrt  of  tbe  record;  or 
10  much  at  least  as  confers  iurisdiction. 

NUdo  y.  Post,  25  Wend.  291.  See  also  Pea- 
pte  V.  Ontario  Poor  (herseen,  15  Barb.  286. 

Mr.  Simon  Gillen*  for  respondent: 

Tbe  complaint  is  fatally  defective  in  this, 
that  it  attempts  to  state  a  cause  of  action 
founded  upon  a  collateral  attack  upon  a  jjudg- 
ment  or  final  order  of  a  court  acting  witbm  iu 
prescribed  statutory  jurisdiction  and  does  not 
allege  a  want  of  Jurisdiction  of  tbe  subject- 
matter,  loss  of  jurisdiction  during  the  pro- 
ceedings, fraud  or  collusion,  which  are  the 
f  round  of  collateral  attacks  upon  judgments, 
ecrees.  or  final  ordersof  courts  of  subordinate 
or  co-ordinate  jurisdiction. 

Van  Fleet,Collateral  Attack.  §g  5, 16;  Freem. 
Judgm.  §§  884r^6;  8d  ed.  §^  120,  121;  GilU- 
land  ▼.  Saiera,  2  Ohio  St.  228;  Freem.  Void 
Judicial  Sales,  §§  7,  8;  Greene  y.  Oreene,  2 
Gray»  861,  61  Am.  Dec.  454;  Mason  y.  Mesaen- 
aer,  17  Iowa,  261:  Osborne  v.  Moss,  7  Johns. 
161,  6  Am.  Dec.  252;  Jaekson  y.  AMtor,  1  Fin- 
ney, 187. 

The  county  court  of  Sheboygan  county  had 
jurisdiction  of  the  subject-matter  of  the  adop- 
tion proceeding  and  retained  it  to  the  end. 

Sanborn  &  &rryman,  Anno.  Stat,  gg  2448, 
4021,  4024;  Milwaukee  Industrial  School  y. 
MHwaukee  OauntySuprs.  40  Wis.  828, 22  Am. 
Rep.  702;  Gaiy,  Probate  Law,  §  861;  8  Pom. 
Eq.  Jur.  %  1808;  Brown,  Jurisdiction  of  Courto, 

Adoption  pvooeedings  are  proceedings  quasi 
in  rem. 

Brown,  Jurisdiction  of  Courts,  g  80. 

The  only  averment  in  the  complaint  of  ir- 
regularity, informality,  or  error  in  the  adop- 
tion proceeding,  is,  that  the  allegation  in  the 
said  petition  that  the  said  John  Schiltz.  the 
father  of  said  child,  abandoned  said  child  in 
tbe  year  1884,  la  false.  This  allegation  only 
sets  out  a  mistake  of  fact,  which  fact  is  found 
affirmatively  by  the  county  court  in  its  order 
of  adoption,  and  is  one  of  the  affirmative  facts 
upon  which  tbe  order  of  adoption  finds  a  legal 
foundation,  and  can  only  be  questioned  by  an 
application  to  the  county  court  for  reyiew,  ap- 
peal, writ  of  error,  certiorari,  or  habeas 
corpus. 

Baker  y.  Baker,  61  Wis.  589;  Re  Fisher^s  Es- 
tate 15  Wis.  512;  Be  Leavens*  Estate,  65  Wis. 
440;  Story,  Eq.  Jur.  g  896,  and  note;  Eyster^s 
App.  65  Pa.  478;  Western  U.  R.  Co,  y.  Dick 
son,  30  Wis.  889;  Sanborn  &  Berryman,  A.nno. 
8tat.  g§  4031-4086,  4046-4048;  Van  Fleet,  Col 
hiieral  Attack,  §  2. 

Tbe  plaintiff*s  remedy  against  tbe  mistake  of 
fact  complained  of  was  by  a  petition  to  tbe 
county  court  for  a  rehearing  or  review  in  said 
matter,  or  appeal  as  provided  by  §§  4081-4035 
and  4046-4048  of  Sanborn  &  Berryman,  Anno- 
tated Statutes. 

Re  Fisihefs  Estate,  Baker  y.  Baker  and  Re 
Learentf  Estate^  supra;  Gary,  Probate  Law,  g 
871,  note;  Gaston  y.  Babcoek,  6  Wis.  503;  Gunn 
V.  Green,  14  Wis.  817;  Jamison  v.  Snyder,  79 
Wis.  288;  Skuman  v.  Httrd,  Id.  654;  Van  Fleet, 
CoUateral  Attack,  6§  217,  801;  State  y.  Pnnce, 
45  Wis.  610;  Sanborn  ft  Berryman,  Anno. 
Stat,  gg  4046,  4048. 

If  tbe  adoption  proceeding  was  irregular,  or 
void  for  want  of  legality,  the  defect  could  be 
21  L.R  A. 


taken  adyantage  of  by  writ  of  error  or  certio- 
rari. 

Re  Pierce,  44  Wis.  411;  Semler^s  Petition,  41 
Wis.  528;  OrandalTs  Petition,  84  Wis.  177; 
Western  U.  B,  Co,  y.  Dickson,  80  Wis.  889. 

The  complaint  admitting  the  Jurisdiction  of 
the  county  court  over  the  subject-matter  of  the 
adoption  proceeding,  and  no  loss  of  Jurisdic- 
tion, fraud,  or  collusion  being  alleged,  the 
Judgment  or  final  order  of  the  county  court  in 
the  matter  cannot  be  impeached  or  trayersed 
for  mistake  of  fact  in  the  proceeding,  in  this, 
a  collateral  action;  nor  can  it  be  treated  as  a 
nullity  because  made  improyidently  or  in  a 
manner  not  warranted  by  law. 

Tollman  y.  MeCarty,  11  Wis.  401 ;  Jaekion 
Y.Astor,  1  Pinney,  137;  Arnold  y.  Booth,  14 
Wis.  181;  Re  Jackman's  WiU,  26  Wis.  125; 
Wanger  y.  Howland,  10  Wis.  8;  Falkner  v. 
Guild,  10  Wis.  564;  Amory  y.  Amory,  26  Wis. 
152;  Frankfurth  v.  Anderson,  61  Wis.  107; 
Salter  y.  Hilgen,  40  Wis.  868;  Freem.  Judgm. 
§  3 19a;  Brown,  Jurisdiction  of  Courts,  §  127; 
Van  Fleet,  Collateral  Attack,  §  17,  p.  29,  g  61. 

Tbe  recitals  in  the  order  of  adoption  take  the 
place  of  findings,  and  show  a  compliance  with 
the  provisions  of  sections  4021-4024  of  San- 
born &  Berryman's  Annotated  Statutes;  the 
petition  beinff  regular  in  form  and  reciting  suf- 
ficient to  conier  jurisdiction,  the  conclusion  of 
the  county  court,  tbe  order  of  adoption  is  not 
open  to  a  collateral  attack. 

Brown,  Jurisdiction  of  Courts,  §§  61,  127; 
Freem.  Judgm.  §  819a/  Voorhees  y.  Jackson, 
85  U.  S.  10  Pet.  449.  9  L.  ed.  490;  Thompson 
V.  Tolmie,  27  U.  S.  2  Pet.  157,  7  L.  ed.  381; 
Comstock  y.  Crawford,  70  U.  S.  8  Wall.  896. 18 
L.  ed.  84;  OrandalVs  Petition  and  Re  Pierce, 
supra;  Sanborn  &  Berryman,  Anno.  Stat. 
^§  4046-4(>48;  Branson  v.  Burnett,  2  Pinney, 
185;  Re  Fisher's  Estate,  15  Wis.  511. 

The  petition  and  final  order  in  tbe  adoption 
proceedings,  reciting  and  finding  as  nn  affirma- 
tive fact  the  abandonment  of  the  child  by  the 
plaintiff,  the  plaintiff  is  estopped  from  ques- 
tioning tbe  finding  of  the  county  court  in  tbat 
respect,  in  this,  a  collateral,  aciion:  the  facts 
so  alleged  and  found  being  essential  to  tbe  Juris- 
diction of  the  county  court  became  resjudicfita 
and  cannot  be  questioned  by  the  plaintiff  in 
this  action. 

Freem.  Judgm.  §  248;  Ward  y.  Price,  1  Pin- 
ney, 101;  Woodward  v.  Hill,  6  Wis.  143;  Wright 
V.  Sperry,  25  Wis.  617;  Hfath  v.  FracJdeton, 
20  Wis.  821,  91  Am.  Dec.  403;  Strong  v.  Hooe, 
41  Wis.  659;  Danaher  y.  Prentiss,  22  Wis.  811; 
Shepardson  y.  Gary,  29  Wis,  84;  Iowa  County 
Suprs.  Y.  Mineral  Point  R,  Co,  U  Wis.  93; 
Nash  y.  Church,  10  Wis.  808, 78  Am.  Dec.  678; 
TaUman  y.  McCarty,  11  Wis.  402;  Dri^coU  v. 
Damp,  16  Wis.  106;  Arnold  y.  Booth,  14  Wis, 
181;  Stale  v.  Waupaca  County  Bank,  20  Wis. 
640;  Van  Pelt  y.  KimhaU,  18  Wis.  868;  Brown, 
Jurisdiction  of  Courts,  g  4. 

The  order  of  adoption  conclusiyely  estab- 
lishes tbat  it  wns  a  proper  order  to  take  effect 
It  cannot  be  collaterally  avoided  by  showing 
tbat  the  petition  and  order  of  adoption  was 
false. 

Van  Fleet,  Collateral  Attack,  §  61;  Jackson 
V.  Crawfords,  12  Wend.  538;  Fitch  y.  Miller, 
20  Cal.  882;  Haynes  y.  Meeks,  Id.  288,  70 
Am.   Dec  703;  MeCauley  y.  Bartey,  49  CaL 


AIM. 
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487;  Freem.  Void  Jndicial  Sales,  g  14;  Brown. 
JuilBdiction  of  Courts,  %  eO;  Ryan  ▼.  Varga  A 
B,  A  M.  R.  Go,  97  Iowa,  80;  Knox  County 
Comn,  ▼.  AmnioaU,  63  U.  8.  21  How.  689. 16 
L.  ed.  208;  BvanmUe,  I.  d  O,  8.  L.  R.  Go.  ▼. 
BoanniUe,  15  Ind.  895;  Eoehlor  ▼.  HiU,  60 
Iowa,  666;  Slack  y.  Btackbum,  64  Iowa,  876. 

The  record  of  the  decree  or  order  of  the 
oouDty  court  pats  an  end  to  all  points  decided 
Id  the  order  or  decree  and  is  binding  upon  all 
of  the  parties  to  the  proceeding. 

Freem.  Judgm.  %  248;  Woodward  y.  Bill,  6 
Wis.  148;  Lawrence  y.  Milwaukee,  45  Wis.  806; 
Strong  y.  Jffooe,  41  Wis.  669;  Iowa  County 
Supre.  y.  Mineral  Point  R.  Co.  24  Wis.  98; 
Bigelow,  Estoppel,  p.  85;  Bette  v.  8tftrr,  6 
Conn.  550, 18  Am.  Dec.  94;  Thompson  y.  Mv- 
rick,  24  Alinn.  4;  Harrie  y.  Rarrie,  86  Barb. 
88. 

The  primary  dominion  and  riffht  of  a  father 
or  parent  may  be  lost  or  forfeited  by  the  father 
or  parent  by  neglect  or  abuse  of  the  moral  or 
physical  welfare  of  the  child. 

2  Bishop,  Mar.  Diy.  &  Sep.  §§  1168-1166;  2 
Lawson,  Bights,  Rem.  &  Pr.  $  816;  Carrie  y. 
Corrie,  42  Mich.  509;  State  y.  SmitJt,  2  Me.  462, 
20  Am.  Dec.  824;  CowU  y.  Cowlt,  8  HI.  486, 44 
Am.  Deo.  708;  Miller  y.  WaUaee,  76  Ga.  479; 
Brooke  y.  Logan,  112  Ind.  188. 

Statutes  authorizing  adoption  or  other  dis- 
position of  children  found  to  be  neglected  by 
their  parents  or  guardians  are  constitutional 
and  humane. 

Milwaukee  Industrial  School  y.  Milwaukee 
County  Supre.  40  Wis.  828,  22  Am.  Rep.  702; 
Farnham  y.  Pierce,  141  Mass.  208,  56  Am. 
Bep.  452*  Cincinnati  House  of  Refuge  y.  Ryan, 
87  Ohio  St.  197;  Furrier's  Petition,  103  111.  867« 
48  Am.  Rep.  10;  Roth  y.  House  of  Refuge,  81 
Md.  829;  Ax  parte  Grouse,  4  Whart.  9. 

Where  the  parents  haye  abandoned  their  in- 
fant chfldren,  and  during  such  abandonment 
the  care,  custody,  training,  and  education  of 
the  children  has  been  transferred  to  another 
without  le^l  formality,  and  the  social,  moral, 
and  educational  interests  of  the  child  will  be 
best  promoted  by  its  remaining  in  the  custody 
of  the  person  to  whom  it  was  transferred  when 
abandoned,  the  new  custody  will  be  treated  as 
lawful  and  exclusiye. 

Clark  y.  Bayer,  82  Ohio  St.  299, 80  Am.  Rep. 
593;  Bonnett  y.  Bonnett,  61  Iowa,  199, 47  Am. 
Rep.  810;  Jones  y.  DamaU,  108  Ind.  569,  68 
Am.  Rep.  545. 

The  petition  for  adoption  alleges  as  the 
ground  for  the  adoption  the  abandonment  of 
the  child  by  the  plaintiff  in  1884,  and  that  the 
plaintiff  has  not  been  heard  from  since,  and 
these  allegations  being  found  affirmatively  by 
the  county  court,  the  plaintiff  was  not  entitlea 
to  notice. 

Luppie  y.  Winans,  87  N.  J.  Eq.  245;  Re 
CfNeal  (Mass.)  8  Am.  L.  Rey.  67a 

Phinej'f «/.,  deliyered  the  opinion  of  the 
oourt: 

It  is  not  disputed  but  that  a  father  has 
dominion,  by  right,  oyer  his  minor  diildren, 
nor  that  such  primary  right  may  be  lost  or 
forfeited  byhlm  by  abandonment,  neglect, 
or  abuse.  The  right  of  the  parent  is  not  ab- 
solute and  unconditional.  The  necessities 
and  well-being  of  the  social  state  enter  so 
Si  L.  R  A. 


largely  into  the  question  of  the  dominion  and 
control  of  the  parent  oyer  his  child  that,  in 
the  interest  of  society  and  the  physical  and 
moral  necessities  of  the  child,  the  entire  sub- 
ject is  one  of  appropriate  legislation,  pro- 
yiding  in  what  manner  the  parent  may  be 
deprived  or  restrained  in  the  exercise  of  hig 
natural  rights  by  reason  of  neglect,  abandon- 
ment, or  abuse.  All  this  is  well  established 
by  approved  text- writers  and  numerous  adju- 
dications. Schouler,  Dom.  Bel.  $  248 ;  Mil- 
waukee Industrial  School  y.  Milwaukee  County 
Suprs.  40  Wis.  828,  22  Am.  Bep.  702 ;  Sheers 
v.  Stein,  75  Wis.  44,  5  L.  B.  A.  781 ;  Per- 
rier's  Potion,  108  111.  867,  48  Am.  Bep.  10; 
Cindnnaii  House  of  Rtfuge  y.  Ryan,  87  Ohio 
St.  197;  Farnham  v.  Pierce,  141  Mass.  208, 
55  Am.  Rep.  452 ;  Cla^k  y.  Bayer,  82  Ohio 
St.  299.  80  Am.  Bep.  598.  The  principla 
stated  in  these  cases  finds  eipression  in  the 
provision  of  our  statute  (sec.  8964)  that  **  the 
rather  of  the  minor,  if  living,  and  in  case  of 
his  death,  the  mother,  while  she  remains  un- 
married, being  themselves  respectively  com- 
petent to  trausact  their  own  business,  and 
not  otherwise  unsuitable,  shall  be  entitled 
to  the  care  and  custody  of  the  person  of  the 
minor."  The  state  intervenes  only  upon  the 
desti'tution  and  necessity  of  the  child,  and  in 
all  cases  of  controverted  right  to  its  custody 
its  welfare  is  a  matter  of  primary  considera- 
tion. Questions  in  relation  to  the  care  and 
custody  of  minor  children,  by  reason  of  their 
being  neglected,  or  for  other  cause,  whereby 
they  are  committisd  to  industrial  schools,  or 
houses  of  refuge,  or  other  like  institutions, 
where  the  interference  with  parental  cus- 
tody is  temporary  merely,  and  which  do  not 
change  the  status,  or  adjudicate  finally  upon 
the  right  of  the  parent  to  its  custody,  are 
materially  different  from  the  proceeding  un- 
der consideration.  In  the  case  of  Milwaukee 
Bidustrial  School  y.  Milwaukee  County  Suprs.. 
40  Wis.  889.  22  Am.  Bep.  702,  it  was  said 
that  the  statute  in  that  case  ''operates,  so  to 
speak,  upon  the  child  in  personam,  without 
citing  the  parent  or  jruardian  by  the  proceed- 
ing or  by  the  commitment.  It  appears  to  ub 
Suite  obvious,  upon  familiar  principles,  that 
le  parent  or  guardian  is  not  precluded  by 
the  commitment  from  asserting  any  rieht  to 
the  custody  and  care  of  the  child,  which  he 
may  afterwards  be  able  to  establish.  .  .  • 
The  commitment  during  minority  binds  the 
child  only,  not  the  parent  or  guardian,  wiien 
competent  to  fulfill  towards  the  child  the 
duties  assumed  by  the  state.**  But  the  pro- 
ceeding by  adoption  here  in  question  is  a 
mere  statutory  proceeding,  not  according  to 
the  course  of  the  common  law,  and,  when  le- 
gally conducted,  has  a  much  broader  scope, 
and  utterly  terminates  all  relations  between 
the  minor  and  his  legitimate  parents.  ^  A 
child  so  adopted  shall  be  deemed  for  the  pur- 
poses of  inheritance  and  succession  by  such 
child,  custody  of  the  person  and  right  of  ol>e- 
dience  by  such  parents  by  adoption,  and  all 
other  legal  consequences  and  incidents  of  the 
natural  relation  of  parents  and  children,  the 
same  to  all  intents  and  purposes  as  if  such 
child  had  been  bom  in  lawful  wedlock  of 
such  parents  by  adoption.  .  .  .  The  nat- 
ural parents  of  such  child  shall  be  deprived 
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by  sach  order  of  adoption  of  all  legal  rights 
whatsoever  respecting  such  child,  and  such 
child  shall  be  freed  from  all  legal  obligations 
of  maintenance  and  obedience  to  such  natural 
parents."  Rev.  Stat.  $  4024.  The  SUtuto 
(sec.  4022)  requires  that  such  order  shall  be 
made  upon  petition,  and  shall  not  *'be  made 
without  the  written  consent  of  the  living 

Sarents  of  such  child,  unless  the  court  shall 
nd  that  one  of  the  parents  has  abandoned 
the  child,  or  gone  to  parts  unknown,  when 
such  consent  may  be  given  by  tiie  parent,  if 
any,  having  the  care  of  the  child.  In  case 
where  neither  of  the  parents  is  living,  or  if 
living  have  abandoned  the  child,  such  con- 
sent mav  be  given  by  the  guardian  of  such 
child,  if  any.  If  such  cliild  has  no  guardian, 
such  consent  may  be  ^iven  by  any  of  the 
next  of  kin  of  such  child,  or,  in  the  discre- 
tion of  the  court,  by  some  suitable  person  to 
be  appointed  by  the  court."  The  order  is 
required  to  recite  the  facts  of  the  case,  and 
to  declare  that  from  and  after  its  date  such 
child  shall  be  deemed,  to  all  intents  and 
purposes,  the  child  of  the  petitioners;  and 
by  such  order  the  name  of  such  child  may  be 
changed  to  that  of  such  parents  by  adoption, 
and  Uie  statute  gives  the  order  the  effect  al- 
ready stated. 

The  proceedings  and  order  of  adoption  re- 
lied on  by  the  defendant  do  not  recite  or  show 
aoy  consent  of  either  the  parent  of  the  child, 
Mary  Schiltz,  or  by  any  of  her  next  of  kin 
or  her  guardian,  to  such  adoption,  but  of 
Jacob  Imig,  ^'duly  appointed  by  the  court 
for  that  purpose ;"  but  the  proceedincrs  recite 
that  the  plaintiff  had  abandoned  her,  and 
that  her  mother  was  dead.  There  is  nothing 
whatever  to  show  that  any  notice  was  ever 
given  to  the  plaintiff  to  appear  and  defend 
against  Uie  application,  or  assert  his  nat- 
ural rights,  or  that  he  appeared  at  the  hear- 
ing, but  the  inference  from  the  record  is 
quite  to  the  contrary.  Although  it  is  too 
well  settled  to  admit  of  dispute  that  the 
father  can  recover  for  the  loss  of  the  services 
of  his  minor  child,  against  any  one  causing 
vach  loss,  {Rooney  v,  Milwaukee  Chair  Co, 
65  Wis.  897,)  the  proceeding  in  question 
was  held  by  the  court  conclusive  evidence, 
by  judicial  decision,  that  he  had  abandoned 
his  daughter  Mary,  and  that  by  virtue  of  the 
alleged  order  of  adoption  he  had  been  law- 
fully deprived  of  the  right  to  her  services, 
of  all  legal  rights  whatsoever  respecting  her, 
and  that  she  was  free  from  all  natural  filial 
relations  to  his  father,  although  he  had  had 
no  notice  of  the  charge,  or  time  and  place  of 
hearing,  and  no  opportunity  whatever  to  de- 
fend against  it,  and  although  he  had  been 
condemned  without  a  hearing,  and  denied 
the  charge  of  abandonment  in  his  complaint 
in  this  action.  The  circuit  court  held  the 
charge  of  abandonment  conclusively  estab- 
lisheTi  by  the  order  of  adoption,  and  dis- 
missed his  complaint.  The  contention  that 
the  county  court  could,  without  notice  to  the 
plaintiff,  or  opportunity  to  him  to  defend 
against  the  charge  of  abandonment,  i^rant  an 
Older  depriving  the  plaintiff  of  his  most 
sacred  natural  riglits  in  respect  to  his  child, 
so  jealously  j^uarded  and  protected  by  the 
1nw<).  offends  against  all  our  ideas  respecting 
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the  administration  of  lustfce,  and  is  opposed 
to  the  principles  which  lie  at  the  foundation 
of  all  judicial  systems  not  essentially  des- 
potic in  their  character  and  methods  of  pro- 
cedure. It  is  provided  by  the  14th  Amend- 
ment to  the  Constitution  of  the  United  States 
that  ''no  state  shall  .  .  .  deprive  any 
person  of  life,  liberty,  or  property  without 
due  process  of  law. "  Due  process  of  law,  as 
applied  to  judicial  proceedings,  includes  a 
charge  before  some  judicial  tribunal,  and 
notice  to  the  party  in  some  form,  either  act- 
ual or  constructive,  and  an  opportunity  to 
appear  and  produce  evidence  in  his  defense, 
and  be  heard  by  himself  or  counsel.  To 
proceed  to  adjudicate  in  the  absence  of  notice 
to  the  party  ^  would  bo  contrary  to  the  first 
principles  of  the  social  compact,  and  of  the 
right  of  administration  of  justice. "  Me  Veigh 
v.  United  States,  78  U.  8.  11  Wall.  267,  20 
L.  ed.  82.  In  Windsor  v.  McVeigh,  93  U.  S. 
277,  23  L.  cd.  915,  it  is  held  that:  •'When- 
ever one  is  assailed  in  his  person  or  his  prop- 
erty, there  he  may  defend,  for  the  liability 
and  the  right  are  inseparable.  This  is  a 
principle  of  natural  justice,  recognized  as 
such  by  the  common  intelligence  and  con- 
science of  all  nations.  A  sentence  of  the 
court  pronounced  a^^ainst  a  party  without 
hearing  him,  or  giving  him  an  opportunity 
to  be  heard,  is  not  a  judicial  determination 
of  his  rights,  and  is  not  entitled  to  respect 
in  any  other  tribunal.  That  there  must  be 
notice  to  the  party,  of  some  kind,  actual  or 
constructive,  to  a  valid  ludffment  affecting 
his  rights,  is  admitted.  Until  notice  is  given 
the  court  has  no  jurisdiction,  in  any  case,  to 
proceed  to  judgment,  whatever  its  authority 
may  be,  by  the  law  of  its  organization,  over 
the  subject-matter." 

These  are  familiar  principles,  existing  be- 
fore and  secured  by  the  14th  Amendment, 
and  they  are  sustained  by  a  vast  number  of 
adjudicated  cases,  and  a  wealth  of  argument 
and  illustration,  with  which  it  is  not  neces- 
sary to  extend  a  judicial  opinion.  The  cases 
all  hold  a  consistent  rule  on  this  fundamental 
point.  The  paramount  Jaw  of  the  land  con- 
demns the  proceeding  here  in  question,*  and 
it  is  impossible  to  justify  or  sustain  it.  We 
have  not  been  referred  to  a  single  adjudicated 
case  which  holds  that  such  an  order  as  this 
is  valid,  as  against  the  claim  of  the  natural 
father  to  the  services  of  his  minor  child,  or 
as  affording  any  evidence  that  he  has  aban- 
doned it.  Certainly,  nothing  is  gained  by 
say  in  e  that  the  proceeding  is  one  q^tan  in 
remt  for,  in  all  such,  notice  to  the  party  to 
be  affected  and  bound,  either  actual  or  con- 
structive, is  absolutely  essential.  Kor  is  it 
material  that  the  order  may  be  set  aside  on 
petition,  appeal,  or  certiorari.  The  fact  still 
remains  that,  as  to  the  father,  the  order  is  a 
mere  nullity,  and  may  be  disregarded  as 
such,  whenever  and  wherever  it  comes  in 
question,  as  against  him,  or  as  affecting  his 
rights.  But  the  order  in  question  may  well 
be  held  valid  as  against  the  minor  child^  as 
in  the  case  of  the  commitment  to  the  Indus- 
tri  al  School  of  M 1 1  wau  kee.  Milwaukee  Indue- 
trial  Se/iool  v.  Milwaukee  County  Suprs.  iupra. 
The  judgments  and  decisions  of  a  judicial 
tribunal  are  conclusive,  and  secure  against 
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collateral  attack,  onlj  when  the  tribunal 
rendering  them  had  Juriadiction  of  the  sub- 
ject-matter and  of  the  parties  to  be  affected 
Dv  them.  By  reason  of  the  want  of  jurisdic- 
tion of  the  person  of  the  plaintiff,  the  pro- 
ceeding? in  question  established  nothinK.  as 
against  him,  and  is  no  evidence  that  he  aban- 
doned his  child.  That  qucHtion  remains 
open,  therefore,  for  trial  upon  the  issue  tend- 


ered by  the  complaint.  No  other  point  was 
raised  or  discussed,  and  it  follows  that  the 
Judgment  of  the  circuit  court  dismissing  the 
plaintiff's  complaint  is  erroneous,  and  must 
be  reversed. 

Tht  judgment  of  the  Circuit  Court  i$  re- 
verted, and  the  cause  is  remanded  for  a  new 
triaL 


FLORroA  SUPREME  COURT.- 


JACKSONVILLE,    ST.    AUGUSTINE 
HALIFAX  RIVER  R.  CO..  Appt., 

Henry  MITCHELL. 


& 


.Fla.. 


.) 


*Where  hiulMUid  SAd  wife  are  tnuv^lUnf^ 
together  over  a  railway  whose  buslDeflB  it  is  to 
oarry  paasenirers  and  thetr  baggage,  and  the  hus- 
band purchasee  the  ttokets  repreeen  ting  the  fares 
of  himself  and  wlfb,  and  has  bis  own  and  his 
wtfe^  beggaflre  checked  to  the  point  of  their  des- 
tination, himself  reoeiving  the  checks  represent- 
ing the  railway^s  receipts  for  such  baggage,  and 
the  railway  company  loses  or  faOs  to  deliver  at 
the  agreed  point  the  trunk  thus  checked  of  the 
wife,  coDtalDiDg  her  wearing  apparel  and  that  of 
ber  child,— Held,  that  under  these  oiroumstanoes 
the  huPband  can,  in  his  own  name  alone,  without 
Joining  his  wife,  maintain  an  action  for  damages 
upon  the  contract  thus  made  with  him  for  the 
carriage  of  himseir  and  wife  and  their  baggage, 
for  the  breach  thereof  by  the  railway  in  failing 
to  deliver  the  baggage  of  the  wife.  That  in  such 
case,  although  the  general  ownership  of  the  lost 
trunk  and  its  contents  is  in  the  wife,  the  husband 
has  such  a  special  ownership  therein  as  will  en- 
title him  to  recover,  in  his  own  name  alone,  the 
value  of  such  lost  trunk  and  its  contents  as  his 
damages  for  the  breach  of  the  contract  made  with 
him  for  its  safe  carriage  and  delivery:  Held 
further^  that  a  recovery  by  the  husband  in  such 
case  is  a  complete  bar  to  any  subsequent  suit 
upon  the  same  cause  of  action  that  might  be  in- 
stituted by  the  wife. 

(August  16,  iflaa.) : 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  St.  Johns  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  loss  of  a  trunk  which 
had  been  delivered  to  defendant  for  transpor- 
tation.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

liessrs.  J.  R.  Parrott  and  T.  M.  Day* 
Jr..  for  appellant: 

The  evidence  shows  that  the  various  articles 
were  the  property  of  the  wife,  and  the  fact 
that  tbey  may  have  been  given  to  her  by  her 
husband,  of  which  there  is  no  proof,  does  not 
alter  their  status  as  separate  statutory  property. 
It  is  now  well  settled  that  a  husband  may  con- 
Tey  direct  to  his  wife,  without  the  intervention 
of  a  trustee. 
*Headnote  by  TatijOB,  J, 


Ko'XB.— Somewhat  similar  to  the  above  case  as  to 
the  special  property  which  will  sustain  an  action 
against  a  carrier,  is  that  of  Pulbnan  Palaoe  Oar  Co. 
▼.  Gavin  (Tenn.)  anU,  286. 
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Jonsi  V.  Clifton,  101  U.  8.  225,  25  L.  ed. 
908. 

The  husband  cannot  sue  alone  to  recover  the 
separate  statutory  property  of  his  wife. 

LignosH  v.  Bruee,  8  Fla.  2fl9. 

The  husband  has  no  property  in  the  statu- 
tory separate  property  of  his  wife. 

bunnahoo  v.  Holland,  51  Ga.  147. 

Plaintiff's  declaration  sounds  in  tort  It  is 
true  the  plaintiff's  attorney  has  chosen  to  head 
his  papers,  ''Assumjssit,"  but  an  examination 
of  the  declaration  shows  that  the  defendant's 
liability  is  not  founded  upon  a  contract  be- 
tween the  plaintiff  and  the  defendant,  but  is 
based  on  the  custom  of  the  realm,  the  defend- 
ant being  charged  with  a  breach  of  the  duty 
imposed  by  law  on  a  common  carrier,  to  safely 
carry  whatever  is  committed  to  bis  charge. 

2  Chitty,  PI.  16th  Am.  ed.  487. 

The  plaintiff  could  have  sued  either  in  con- 
tract or  tort  (Ibid.;  Medfield  School  Diet.  v. 
Boston,  H.  A  E.  R.  Co.  102  Mass.  552),  and 
elected  to  sue  in  tort. 

A  common  carrier  of  passengers  is  not  liable 
for  the  loss  of  articles  belonging  to  one  person 
carried  in  the  trunk  of  another,  unless  notified 
of  their  presence. 

Dunfap  V.  International  '8.  B,  Co.  98  Mass. 
871;  Weed  v.  Saratoga  dk  S.  R.  Co.  19  Wend. 
534;  Chicago,  R.  I.  &  P.  R.  Co.  t.  Boyce,  78 
lU.  610,  24  Am.  Rep.  268. 

Mr.  i.  W.  Henderson  for  appellee. 

Taylor^  J.,  delivered  the  opinion  of  the 
court: 

The  appellee  sued  the  appellant  in  assump- 
sit in  the  circuit  court  for  St.  Johns  county, 
the  declaration  beine  as  follows :  *'For  tibiat 
the  plaintiff,  at  the  defendant's  request,  on  or 
about  the  6th  day  of  December,  A.  D.  1885, 
delivered  to  the  defendant,  then  being  a  com- 
mon carrier  of  passengers  and  their  oaggage 
for  hire,  and  for  which  baggage  the  defend- 
ant gave  to  the  plaintiff  a  receipt  therefor  in 
the  form  of  a  metal  check,  the  plaintiff  be- 
ing a  passenger  for  hire  at  the  time  from 
Jacksonville,  Fla.,  to  St.  Augustine,  Fla., 
on  a  regular  passenger  train  of  the  defend- 
ant, baggage  of  the  plaintiff  to  be  taken  care 
of  and  safely  and  securely  carried  by  the  de- 
fendant as  such  common  carrier  from  Jack- 
sonville, Fla.,  to  St.  Augustine,  Fla.,  and 
then  to  be  delivered  by  the  defendant  to  the 
plaintiff  for  reward  in  that  behalf;  yet  the 
defendant  did  not  take  care  of  and  safely  and 
securely  carry  and  deliver  the  said  baggage 
or  any  part  thereof  for  the  plaintiff,  but 
through  negligence  and  want  of  care  and 
skill,  failed  to  carry  and  deliver  the  same, 
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to  the  p1atntl(r*8  dama^ireB  of  $800,  and  there- 
fore he  brings  suit. "  The  bill  of  particulars 
attached  to  the  declaration,  as  an  exhibition 
of  the  contents  of  the  lost  trunk,  showed  that 
it  contained  chiefly  the  wearing  apparel  of 
the  wife  and  child  of  plaintiff.  To  this  dec- 
laration the  defendant  pieaded:  (1)  non- 
assumpsit;  (2)  not  guilty.  The  trial  re- 
sulted in  a  Judgment  for  like  plaintiff  in  the 
sum  of  $187.24  inclusive  of  costs.  From 
this  judgment  the  defendant  appeals. 

The  errors  assigned  present  nractically  but 
one  point  for  decision.  The  lit  is  brought 
in  the  name  of  Henry  Mitchell  and  is  in 
form,  we  think,  €x  earUractu^  for  the  breach 
by  the  defendant  railway  company  of  its 
undertaking,  for  hire,  safely  to  carry  the 
plaintiff's  Baggage  from  Jacksonyllle  to  St. 
Augustine,  and,  at  the  latter  point,  to  de- 
liver the  same  to  the  plaintiff  as  per  its  con- 
tract. The  proof  shows  that  the  plaintiff 
and  his  wife  were  traveling  together  from 
Jacksonville  to  St.  Augustine,  their  baggage 
consisting  of  two  trunks.  At  the  defendant's 
Jacksonville  depot  the  plaintiff  bought  two 
tickets  over  the  defendant's  road  to  Bt.  An- 

Sustine,  and  had  his  two  trunks  checked  for 
le  latter  point,  that  defendant's  baggai?e- 
master  delivering  to  him  therefor  two  of  the 
metallic  checks  in  customary  use  as  receipts 
for  baggage.  One  of  tlie  trunks  was  safely 
deliver^  to  the  plaintiff  at  St.  Augustine, 
but  the  other  never  came  to  hand.  At  the 
trial  the  lost  trunk  and  the  major  part  of  its 
contents,  consisting  chiefly  of  the  wearing 
apparel  of  the  plaintiff's  wife  and  child, 
were  proven  to  l>e  the  property  of  the  plain- 
tiff's wife.  The  substance  of  the  defendant's 
contention  In  its  motion  for  new  trial,  and 
in  the  instructions  requested  by  it  to  be 

given  to  the  lury  and  that  were  refused  by 
le  court,  ana  in  the  argument  here,  is,  that 
there  was  such  a  variance  between  the  alle- 
cations  as  to  the  ownersip  of  the  lost  trunk 
in  the  declaration  and  the  developments  dis- 
closed in  the  proofs  that  the  plaintiff  could 
not  recover  in  a  suit  instituted  by  him  alone, 
but  tiiat  his  wife,  to  whom  the  lost  trunk 
and  its  contents  belonsed,  should  have  been 
Joined  as  a  party  plaintiff  before  recovery 
could  be  properly  had  upon  the  proofs  made. 
As  before  stated,  we  think  the  suit  is  in  form 
ex  anUractu  for  damages  resulting  to  the 
plaintiff  from  the  breach  by  the  defendant 
of  its  contract  made  with  the  plaintiif  to 
carry  him  and  his  wife  and  their  baggage 
safely  from  one  point  on  their  road  to  an- 
other, and  there  safely  to  deliver  to  him  such 
baggage.  The  contract,  from  the  proofs,  was 
made  with  the  plaintiff.  He  purchased  the 
tickets  representing  the  fare  charged  bv  the 
defendant  for  such  carriage,  and  had  the 
trunks  checked,  and  to  him  the  defendant 
delivered  its  receipts  for  such  baggage  in 
the  form  of  metallic  checks.  The  defendant 
has  violated  its  oontract  so  made  with  the 
81L.RA. 


plaintiff,  in  its  failure  to  deliver  one  of  the 
trunks,  as  it  agreed  with  the  plaintiff  to  do, 
at  the  point  agreed  npon.  For  this  breach 
the  plaintiff  sues.  The  issue  presented  in 
the  case  was.  Did  the  defendant  so  contract, 
and  did  it  carry  out  its  agreement ;  or  did  it 
violate  it?  Those  were  me  vital  issues  in 
the  cause,  and,  while  the  ownership  of  the 
goods  lost,  when  undertaken  to  be  carried  at 
baggage,  does,  in  some  cases,  play  some  part 
in  suits  brought  for  the  loss  thereof,  still  in 
a  case  like  this  it  is  of  minor  importance,  the 
real  issue  being  the  breach  of  the  contract, 
the  goods  lost  and  their  value  coming  in 
chiefly  as  a  guide  to  the  admeasurement  of 
the  damage  sustained  in  oonscauence  of  the 
breach  of  the  contract.  In  such  case  where 
there  is  a  special  property  in  the  goods  to  be 
carried  resting  in  one,  although  uie  general 
property  therein  rests  in  another,  sudi  special 
ownership  therein  is  sufficient  to  warrant  the 
former  in  maintaining  a  suit  in  his  own 
name  alone  for  the  redress  of  a  violated  con- 
tract made  with  him,  to  carry  ar'^  deliver 
such  goods.  JMnver,  8.  P.  dk  P.  it.  Oo,  ▼. 
Frams,  8  Colo.  883;  Freeman  y.  Bir^  8 
Q,  B.  885;  Blanchard  v.  Pom,  8  Gray, 
281 ;  Dunlop  v.  Lambert,  6  Clark  &  F.  800 ; 
Oreat  WeitemR.  €h.  v.  McComoi,  88111.  185. 
And  a  recovery  had  in  such  case  by  the  per- 
son having  such  special  ownership  will  be  a 
complete  bar  to  any  subsequent  suit  upon  the 
same  cause  of  action  that  may  be  instituted 
by  the  person  having  the  general .  property 
in  the  goods  lost,  ureen  y.  OUvrk,  18  Barb. 
57;  Great  Western  R  Co.  y.  MeComae,  and 
DenwT,  8»  P.  <ft  P.  B.  Co.  v.  Frame,  npra; 
Ownen  of  Steamboat,  **  Farmer^  v.  MeCfraw, 
28  Ala.  180. 

Our  Statute,  McCIellan'sDig.,  §8,  p.  764, 
Key.  Stat,  §  2071.  while  it  permits  the  sep- 
arate and  independent  ownership  by  the  wife 
of  all  kinds  or  property,  real  and  personal, 
expressly  provides  that  her  property  shall  re- 
main in  the  care  and  management  of  her  hus- 
band. In  this  case  the  proof  shows  that 
while  the  wife,  with  her  baggage,  was 
traveling  over  the  defendant's  road  in  the 
company  and  under  the  care  of  her  husband, 
the  defendant  carrier  contracted  with  the 
husband,  he  paying  the  fares  therefor,  to 
carry  him  and  his  wife  and  their  baggage, 
and  their  baggage  safely  to  deliver;  they 
have  failed  to  comply  with  their  contract  in 
not  carrying  and  delivering  the  trunk  of  the 
wife,  under  these  circumstances  the  husband 
has  such  a  special  ownership  in  the  lost  trunk 
and  its  contents  as  authorizes  him  to  main- 
tain the  action,  as  it  has  been  instituted,  in 
his  own  name  alone.  From  this  view  of  the 
case,  there  was  no  error  in  the  instructions 

given  to  the  jury,  and  none  in  the  refusal  of 
lose  discarded.    From  the  proofs  we  do  not 
think  the  damages  found  by  the  jury  were 
excessive. 
The  judgment  appealedfirom  i$  qftrmed. 
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I.  A  lien  Ibr  repairs  made  under  a  eon- 
traet  with  a  lo—cir  extends  onlj  to  the  les- 
see's interest  In  the  premises. 

5.  A  statute  giving  a  meehanlce*  lien  is 
In  derogation  of  the  oonunon  law  and  must  be 
strletly  oonstrued. 

8.  nie  rent  most  be  paid  or  tendered  In 
order  to  glye  the  holder  of  a  lien  for  work  done 
nnder  a  oontraot  with  the  lesBee  a  right  to  the 
lessee's  interest,  where  the  lease  is  forfeited  for 
lailnrs  to  pay  rent. 

4.  A  wolnntarj  mirrender  instead  of  a 
Ibrfeitnre  of  a  lease.  Is  not  shown  by  the  mere 
willingness  of  one  of  the  lessees  to  have  the  lease 
caneeled,  where  other  lessees  are  not  consulted 
and  a  re-entry  is  made  for  nonpayment  of  rent. 

6.  A  landlord  doee  notloee  hie  right  to 
deeliure  a  forfeiture  for  nonpayment  of 
rent  by  failure  to  forfeit  it  on  the  very  day  the 
rent  falls  due,  under  2  Starr  ft  a  Anno.  Stat.,p.  7M, 
ohap.  80,  abrogating  the  oommon-law  rule  on  this 
points 

6.  A  landlord*  lcno>wing  that  repaire 
are  being  made  nnder  a  eontvact  with 
hie  leaeee*  does  not  lose  his  right  as  against  a 
claim  to  a  lien  for  the  work  to  forfeit  the  lease 
for  nonpayment  of  rent  by  Us  mere  failure  to 
declare  the  forfeiture  immediately  upon  default, 
where  he  does  not  know  that  the  lessee  is  insolv- 
ent or  unable  to  pay  his  debts. 

7.  An  equitable  lien  eannot  be  allowed 
against  a  loegor  for  repairs  made  under  a 
oontraot  with  a  lessee,  whose  lease  is  forfeited 
for  nonpayment  of  rent. 

CJmie  19,  IMU^ 

AFPBAL  by  plaintiff  from  a  decree  of  the 
Appellate  Court,  First  District,  reversing 
a  decree  of  the  Superior  Court  for  Cook  County 
Id  faTor  of  complainant  in  a  proceeding  brought 
to  enforce  an  equitable  lien  upon  property 
owned  bv  defendant  for  repairs  made  upon  it 
bv  complainant  while  it  was  in  the  poasession 
of  a  lessee.    AfflrmkL 

Statement  by  Hagmder»  J.: 

This  is  a  bill  flledon  September  38,  1889, 
by  the  appellant  against  the  appellee  in  the 
superior  court  of  Cook  county,  to  enforce  a 
lien  for  work  done  and  materials  furnished 
upon  a  lot  and  building  in  Chicago.  The 
superior  court  rendered  a  decree  on  August 

II,  1890,  finding  that  the  complainant,  Wil- 

*A  decision  was  reached  and  an  opinion  handed 
down  in  this  case  on  March  Si.  180B.  but  a  rehearing 
was  subsequently  granted  after  whioh  the  opinion 
herewith  was  handed  dovrn,  and  it  so  fully  super- 
aedea  the  other  that  the  f " 
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former  becomes  Inop- 


Nora.— The  above  presents  the  law  as  to  meohan- 
ios*  liens  on  leasehold  estates  with  unusual  fullness 
end  may  be  reffarded  as  the  moat  important  case 
on  that  subjeot. 
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Hams,  was  entitled  to  a  Hen  upon  said  lot 
and  building  for  the  amount  due,  and  direct- 
ing that,  in  default  of  payment  within  thirty 
days,  saidpremises  should  be  sold  by  the 
master.  Upon  appeal  to  the  appellate  court 
the  latter  court  reversed  the  decree  of  the 
superior  court,  and  remanded  the  cause  with 
directions  to  dismiss  the  bill.  From  such 
Judgment  of  the  appellate  court  the  present 
appeal  is  proeecut^by  Williams.  On  July 
6,  1889,  the  defendant,  Yanderbilt,  being  the 
holder  of  the  legal  title  to  the  property,  eze* 
cuted  a  written  lease  of  the  same  to  Lewis 
Bartels,  James  Crelly,  and  Florence  £.  Smith 
for  flye  years  from  July  dl,  1889,  to  July  21, 
1894,  at  a  rent  payable  in  monthly  install- 
ments, each  in  adyance  upon  the  21st  day  of 
each  month  during  the  term.  The  lease  pro- 
yided  that,  if  default  should  be  made  in  the 
payment  of  the  rent,  or  any  part  thereof,  it 
should  be  lawful  for  the  lessor,  on  his  elec* 
tion,  **  without  notice,  to  declare  said  term 
ended,  and  to  re-enter  said  demised  prem- 
ises, "  etc.  The  rent  for  the  first  month,  from 
July  21  to  Auffust  21,  was  paid,  and  the  les- 
sees entered  into  possession.  On  August  2» 
1889,  a  written  contract  was  entered  into  be- 
tween Bartels,  one  of  the  lessees,  and  com- 
plainant, Williams,  by  which  the  latter 
agreed  to  make  certain  alterations  and  repairs 
upon  the  building.  The  installment  of  rent 
falling  due  on  Aucust  21,  1889,  was  not  paid. 
The  lease  was  declared  forfeited  for  the  non- 
payment of  said  rent,  and  the  appellee* 
through  his  agent,  re-entered  and  took  pos- 
session of  the  premises  on  September  18,  1889. 
It  sufficiently  appears  from  the  eyidence  that 
the  lessees  were  and  are  insolyent.  It  also 
appears  that  the  appellant  had  no  money  to 
pay  the  rent  due,  either  before  or  after  the 
forfeiture,  and  that,  after  the  re-entry  by  the 
landlord,  he  asked  for  time  to  raise  money 
to  pay  the  rent  demanded.  The  eyidence  al  so 
tends  to  show  that  appellant  expected  to  re- 
imburse himself  by  a  sale  or  assignment  or 
pledge  as  security  to  some  third  person  of  < 
such  new  lease  as  he  might  obtain  after  the 
forfeiture,  or  by  making  a  sale  of  the  prem- 
ises to  some  third  person  at  a  figure  which 
the  landlord  woula  accept. 

J/esfrv.  Oliwer  Si  Showaiter»  for  appe- 
lant: 

If  the  landlord  elects  to  accept  a  surrender 
of  the  lease,  he  will  take  back  the  premises 
subject  to  liens  existing  at  the  time  against  the 
estate  of  the  lessee. 

BoUahuetz  y.  HoOiday,  82  HI.  874;  Oaakia 
y.  Trainer,  8  Cal.  8il4;  Phillips,  Mechanics' 
Liens,  §  192. 

The  entry  of  September  18  cannot  be  deemed 
operatiye  as  a  forfeiture,  save  by  imputing  to 
Yanderbilt  the  intent  to  charge  Williams' lien 
upon  the  freehold,  while  it  may  have  extin- 
guished the  rights  of  the  lessees,  it  could  not 
haye  extinguished  the  rights  of  Williams. 

Benatides  y.  Hunt,  79  Tex.  888;  Kenner  y. 
American  Contract  Co.  9  Bush,  209 ;  Sharon 
Iron  Co.  y.  Brie,  41  Pa.  851;  Andrem  v.  Benter^ 
82  Me.  897;  Hooper  y.  Oumminge,  46  Me.  865; 
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Guild  ▼.  Richards^  16  Grav,  326;  VTiUard  t. 
Benry,  2  N.  H.  122;  Barrie  v.  Smith,  47  Mich. 
182. 

Ad  equitable  lien  may  be  implied  and  tie- 
clared  by  a  court  of  chancery  out  of  general 
considerations  of  right  and  justice,  as  applied 
to  the  relations  of  the  parties  and  the  circum- 
Btances  of  their  dealings. 

Jones,  Liens,  §  27;  Perrp  ▼.  Board  cf  Mis- 
9ion8  of  P.  B,  Church  cf  Albany,  102  N.  Y.  \^. 

Mr,  William  Elmore  Fostert  with  Mr, 
Robert  Mather,  for  appellee: 

The  contract  with  the  lessees  would  not 
charge  either  the  land  or  the  buildin^t  with  a 
mechanics'  lien.  Such  a  lien  would  attach 
only  to  their  interest  in  the  premises,  which 
was  a  leasehold  interest  for  a  term  of  live  years. 

Even  if  under  any  theory  that  can  be  ad- 
vanced, he  would  have  been  entitled  to  a  lien 
upon  the  property  itself,  he  must  be  held  to 
have  waived  it  by  his  having  relied  upon  the 
leasehold  interest,  and  the  responsibilitv  of  the 
lessees.    This  principle  is  well  established. 

Canaver  ▼.  Warren,  6  HI.  498,  41  Am.  Dec. 
106;  Geary  v.  Henneeey,  0  HI.  App.  17;  Wendt 
▼.  Martin,  89  111.  189;  Litth  ▼.  Vredenbvrgh, 
16  111.  App.  189. 

If  a  |)er8on  lays  out  mone^  on  another's  prop- 
erty, with  knowledge  or  notice  of  the  true  state 
of  the  title,  he  has  no  claim  to  be  reimbursed, 
and,  of  course,  has  no  lien. 

Dart  ▼.  Hercules,  67  111.  446;  Judsan  v.  Ste- 
phen»,  76  III.  265;  MeCarty  v.  Carter,  49  111. 
68,  95  Am.  Dec.  672:  Proctor  v.  Toim,  116  111. 
188;  Wat$on  v.  Gardner,  119  HI.  312;  Thor  ▼. 
Gibson,  125  111.  865;  Henderson  v.  Connelly,  128 
111.  98;  Biekox  v.  Grecnu>ood,  94  HI.  266;  Gs- 
good  V.  Pacey,  28  111.  App.  116;  WHson  ▼. 
Schuck,  6  111.  App.  572;  Bennie  ▼.  Young,  2 
DcG  &  J.  186;  Bamsden  v.  Dysen,  L.  R.  1  H. 
L.  129;  Cook  ▼.  Kraft,  8  Lans.  512;  Davidson 
V.  Barclay,  68  Pa.  406;  Cannon  v.  Ooptland, 
43  Ala.  252;  Jones  v.  Manning,  25  N.  Y.  S.  R. 
771;  Francis  v.  SayUs,  101  Mass.  485;  Moore 
V.  CaUe,  1  Johns.  Ch.  885,  1  L.  ed.  180. 

The  decree  in  this  case  does  not  attempt  to 
undo  the  effects  of  Smith's  alleged  fraudulent 
conduct.  It  goes  further  than  this,  and  creates 
a  lien  which  previously  had  no  existence,  either 
by  contract  of  the  parties  or  by  operation  of 
law,  upon  any  of  the  relations  existing  between 
the  parties.  This  is  entirely  beyond  Uie  power 
of  a  court  of  chancery. 

The  theory  of  equitable  liens  has  its  ultimate 
foundation  in  contracts  express  or  implied. 

1  Jones,  Liens,  §  28. 

A  court  of  canity  has  no  power  to  create  a 
lien.  It  can  only  recognize  and  enforce  a  lien 
which  is  created  by  the  act  of  the  parties. 

Deu)ey  v.  Jikkert,  62  111.  218. 

The  decree  assumes  that  the  property  has 
been  benefited  to  the  full  extent  of  the  contract 
price  of  the  work  performed  upon  it 

Davidson  ▼.  Barclo"',  supra. 

It  is  not  a  good  argument  that  the  improve- 
ments were  Taluable. 

Mapndert  J.,  delivered  the  opinion  of 
the  court: 

Appellant's  contract  for  doing  the  work  and 
furnishing  the  material  in  altering  and  re- 
pairing the  building  was  with  the  lessee  or 
lessees  of  the  premises ;  therefore,  whatever 
21L.R.A. 


lien  he  had  under  the  contract  extended  to 
the  leasehold  interest  only.  Section  1  of  the 
Lien  Law  (Rev.  Stat.  1891,  chap.  82)  pro- 
vides *'that  any  person  who  shall  by  contract 
.  .  .  with  the  owner  of  any  lot  or  piece 
of  land  furnish  labor  or  materials  .  .  . 
in  building,  altering,  repairing,  or  or- 
namenting any  house  or  other  building  or 
appurtenance  thereto  on  such  lot  .  .  . 
shall  have  a  lien  upon  the  whole  of  such  tract 
of  land  or  lot,  and  upon  such  house  or  build- 
ing and  appurtenance,  for  the  amount  due 
to  him  for  such  labor,  material,  or  services." 
Section  2  provides  that  said  lien  ''shall  ex- 
tend to  an  estate  in  fee  for  life,  for  years,  or 
any  other  estate,  or  any  right  of  redemption 
or  other  interest  which  such  owner  may  have 
in  the  lot  or  land  at  the  time  of  making  the 
contract."  2  Starr  &  0.  Anno.  Stat.  pp. 
151^1515,  chap.  82.  The  party  with  whom 
the  contract  is  made  bv  the  person  furnishing 
the  labor  or  materials  is  only  regarded  as 
owner,  within  the  meaning  of  the  law,  to  the 
extent  of  the  interest  which  he  owns.  It  is 
that  interest  which  is  subiected  to  the  lien. 
Hickox  ▼.  Greenufood,  94  ill.  266.  A  tenant 
for  life  or  years  cannot,  by  contract,  create 
a  lien  upon  the  fee.  He  may,  by  contract, 
create  a  lien  to  the  extent  of  his  right  and 
interest  in  the  premises,  but  no  further.  Me- 
Carty V.  Carter,  49  111.  53,  95  Am.  Dec.  572 ; 
Judson  ▼.  Stephens,  76  111.  255.  As  appel- 
lant's lien  extended  to  the  leasehold  estate 
only,  it  did  not  take  effect  upon  appellee's 
legal  title.  The  statute  which  gives  a  me- 
chanic a  lien  is  in  derogation  of  the  common 
law,  and  must  receive  a  strict  construction. 
Belanger  ▼.  Hersey,  90  111.  70.  It  will  not 
be  applied  b^  the  court  to  cases  which  do 
not  fail  within  its  provisions.  If  those  pro- 
visions are  not  broad  enough,  it  is  the  prov- 
ince of  the  legislature  to  extend  tliem. 
Stephens  v.  Holmes,  64  111.  886;  Huntingdon 
V.  Barton,  Id.  502.  A  mechanics'  lien 
which  attaches  to  a  leasehold  estate  is  sub- 
iect  to  all  the  conditions  of  the  lease.  Phil- 
lips, Mechanics'  Liens,  §  192 : 2  Jones,  Liens, 
§  1273 ;  15  Am.  &  Eng.  Encyclop.  Law,  p. 
21.  Here  one  of  the  conditions  of  the  lease 
was  that,  in  case  of  default  in  the  payment 
of  the  rent,  the  landlord  could,  without  no- 
tice, declare  the  term  ended,  and  re-enter  the 
premises.  A  forfeiture  will  not  be  implied, 
nor  is  it  favored  by  the  rules  of  law.  2 
Jones,  Liens,  %  1278.  But  in  the  present  case 
there  seems  to  be  no  question  as  to  the  right 
of  the  appellee  to  forfeit  the  lease  under  its 
terms,  nor  do  we  see  that  tl^re  can  be  any 
question  as  to  the  effectiveness  of  the  for- 
feiture which  actually  took  place.  The 
month's  rent  which  was  payable  in  advance 
on  August  21,  1889,  was  not  paid.  When 
Bartels,  one  of  the  lessees,  was  called  upon 
to  pay  the  rent  in  the  early  part  of  Septem- 
ber, 1889,  he  stated  to  appellee's  agent  that 
he  could  not  pa^  it,  and  that  his  co-lessees, 
Crellv  and  Smith,  were  irresponsible,  and 
unable  to  pay.  Appellant  knew  that  Bartels 
had  nothing  but  a  lease  of  the  premises  be- 
fore he  did  any  work  upon  the  building. 
He  also  knew,  earlv  in  September,  that  de- 
fault had  been  made  by  the  lessees  in  the 
payment  of  the  rent  due  on  August  21.     He 
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and  the  architect  who  was  superintending 
liis  work  had  an  interview  with  appellant's 
agent  on  September  10,  in  which  it  was  con- 
ceded that  the  lessees  were  unable  to  pay 
either  the  rent  or  the  amount  due  for  said 
work.  Appellant  was  then  informed  by  the 
a^ent  that  the  lease  would  be  canceled  or 
forfeited  within  a  few  days  on  account  of  the 
nonpayment  of  the  rent  due,  but  he  made  no 
offer  to  pay  the  rent,  so  as  to  keep  the  lease 
alive,  and  made  no  opposition  to  the  threat- 
ened forfeiture  of  the  lease.  The  appellee 
re-entered  the  premises,  in  pursuance  of  the 
terms  of  the  lease,  on  September  18,  and 
took  possession  of  the  same,  and  at  once 
notified  appellant  that  he  had  done  so.  On 
September  14  appellant  had  another  int^- 
view  with  appellee's  agent,  but  made  no 
tender  of  the  rent  due,  nor  any  offer  to  pay 
it,  nor  any  complaint  that  the  forfeiture  of 
the  lease  had  not  been  regular  and  valid.  If 
the  lease  has  been  forfeited,  the  holder  of  the 
lien  must  pay  all  arrears  of  rent  to  the  lessor 
before  he  can  acquire  the  rights  of  the  lessee 
thereuuder  even  by  purchase.  2  Jones, 
Liens,  g  1273 ;  Bothe  ▼.  Belltngrath,  71  Ala. 
55. 

Counsel  for  appellant  invokes  the  doctrine 
that,  where  the  landlord  elects  to  accept  a 
surrender  of  the  lease,  he  takes  back  the 
premises  subject  to  liens  existing  at  the  time 
against  the  estate  of  the  lessee.  ~  It  was  said 
by  this  court  in  DobKhuetz  v.  Holliday,  82 
III.  871,  that  the  voluntary  surrender  of  the 
lease  to  the  owner  of  the  fee  cannot  affect  the 
lien  upon  the  estate  of  the  lessee  which  at- 
tached during  the  existence  of  the  lease,  and 
that  the  merger  of  the  estate  of  the  lessee 
with  that  of  the  owners  of  the  fee  would  not 
destroy  the  previous  lien.  Oaskill^.  Train- 
er, 8  Cal.  884;  Phillips,  Mechanics*  Liens, 
t§  192 ;  2  Jones,  Liens,  §  1273 ;  15  Am.  &  Eng. 
Encyclop.  Law.  p.  21.  But  in  the  case  at 
bar  there  was  a  forfeiture  of  the  lease,  and 
not  a  voluntary  surrender  of  it.  It  is  true 
that  Bartels,  one  of  the  lessees,  expressed  his 
willingness  to  have  the  lease  canceled  in 
order  to  get  rid  of  Crelly  and  Smith,  and 
have  a  new  lease,  in  which  he  should  have 
an  interest,  made  out  to  the  appellant;  and 
the  latter  desired  a  new  lease  to  himself 
when  the  old  one  should  be  forfeited.  There 
may  be  a  parol  surrender  of  a  written  lease. 
BaJcer  v.  Pratt,  15  111.  56b.  There  may  be 
a  surrender  by  an  abandonment  of  the  prem- 
ises by  the  t«nnnt  and  an  entry  into  them  by 
the  landlord.  2  Wood,  Land.  &  T.  pp.  1169- 
1178,  §  494.  An  executed  agreement  to  sur- 
render may  be  operative  as  a  surrender.  Id. 
p.  1169.  Execution  of  a  new  lease,  with  the 
tenant's  consent,  to  another  person,  who 
enters  thereunder  and  pays  rent,  will  amount 
to  a  surrender.  Stobie  v!  DilU,  62  111.  482. 
An  agreement,  either  express  or  inferable 
from  the  conduct  of  the  parties,  to  release 
the  original  lessee  and  accept  a  new  tenant, 
may  operate  ns  a  surrender.  Fry  v.  Patridge, 
73  111.  51.  An  actual  and  continued  change 
of  possession  by  the  mutual  consent  of  the 
parties  will  amount  to  a  surrender  by  opera- 
tion of  law.  DiUs  ▼.  StoHe,  81 II 1 .  202.  But 
we  do  not  think  that  an  application  of  these 
definitions  to  the  conduct  of  the  parties  herein 
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will  establish  a  voluntary  surrender  of  the 
demised  premises.  Crelly  and  Smith  were 
regarded  as  being  averse  to  a  forfeiture  of  the 
lease,  and  were  not  spoken  to  or  consulted 
about  it.  Indeed,  it  was  feared  that  a  suit 
might  be  necessary  to  extinguish  their  in- 
terest.  Even  if  Bartel's  willingness  to  have 
the  lease  forfeited  could  be  construed  as  a 
surrender  on  his  part,  this  would  not  affect 
the  right  of  Crelly  and  Smith.  One  lessee 
cannot  destroy  the  rights  of  his  co- lessees, 
nor  extinguisn  their  title,  by  conveying  to 
his  lessor.     Baker  v.  Pratt,  supra. 

It  is  furthermore  claimed  on  behalf  of  ap- 
pellant that  the  appellee  waived  his  right  to 
forfeit  the  lease.  It  is  said  that  after  ap- 
pellee's right  to  forfeit  the  lease  accrued  on 
August  21,  1889,  he  waited  until  the  18th 
day  of  September  thereafter  before  taking  any 
steps  towards  forfeiture,  and  in  the  mean- 
time permitted  appellant  to  do  work  upon 
the  building.  At  common  law,  where  a  lease 
contained  a  condition  for  re-entry  for  nonpay- 
ment of  rent,  the  law  required  a  demand  of 
the  precise  amount  of  the  rent  due,  and  that 
it  be  made  upon  precisely  the  day  when  duo 
and  payable  by  the  terms  of  the  lease.  Uthier 
this  strict  rule,  it  may  be  that  the  appellee, 
in  order  to  work  a  forfeiture  of  the  lease. 
would  have  been  obliged  to  make  a  der'  ••'d 
for  the  rent  on  the  21st  day  of  August.  But 
we  have  held  in  a  number  of  cases  that  the 
common-law  rule  making  it  necessary  to 
demand  the  rent  on  the  day  it  falls  due  in 
order  to  cause  a  forfeiture  was  abrogated  by 
section  2  of  the  Act  of  1865,  which  is  now 
section  9  of  the  Act  in  regard  to  landlord  and 
tenant.  2  Starr  &  C.  Anno.  Stat.  p.  1494, 
chap.  80;  Cliadwick  y.  Parker,  44  111.  326; 
Dodge  v.  Wright,  48  111.  882 ;  Chapman  ▼. 
Kirby,  49  111.  211 ;  Leary  v.'  PattUon,  66  111. 
203 ;  Burt  v.  French,  70  111.  254 ;  Woodward 
V.  Cone,  73  111.  241.  The  mere  fact  that  the 
landlord  did  not  forfeit  the  lease  on  the  very 
day  on  which  the  monthly  installment  of  rent 
fell  due  did  not  deprive  him  of  the  right  to 
declare  a  forfeiture  on  some  subsequent  day. 
But  it  is  said  the  appellee  knew  that  the  les- 
sees were  making  repairs  and  improvements 
upon  the  propcity  during  the  period  from 
August  21  to  September  18»  and  that  by  suffer* 
ing  them  to  do  so  without  attempting  to 
forfeit  the  lease  there  was  thereby  a  waiver 
of  his  right  of  forfeiture  as  against  appel- 
lant. A  statute  which  confers  a  lien  upon 
the  leasehold  interest  must  be  construed  with 
reference  to  the  common- law  rule  that  the 
burden  of  repairs  is  cast  upon  the  tenant,  and 
that  the  landlord  is  under  no  implied  obliga- 
tion to  make  them.  2  Jones,  Liens,  ^  1276. 
The  estate  of  the  lessor  cannot  be  subjected 
to  a  lien  for  work  done  or  material  furnished 
under  a  contract  with  the  lessee,  unless  the 
agreement  or  consent  of  the  lessor  is  shown, 
or  unless  he  has  done  some  act  to  make  his 
estate  liable.  15  Am.  &  Eng.  Encyclop. 
Law,  p.  19.  and  cases  cited  in  notes;  2  Jones, 
Liens,  §  1276.  Where  a  lessor  agrees  to  pay 
to  the  lessee  a  gross  sum  towards  the  erection 
of  a  house  on  the  demised  premises,  the  estate 
.if  the  lessor  is  bound  by  the  mechanics'  lien. 
l^by  V.  Wilson.  40  Pa.  63 ;  Botder  v.  Esven, 
90   Pa.    313.     We   have   recently  held,"  in 
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Esnd&rson  ▼.  QmneUyy  128  111.  98,  that  wbero 
a  contract  of  sale  of  land  did  not  authorize 
or  in  any  manner  empower  the  purchaser  to 
erect  a  building  on  the  premises,  or  to  incur 
any  liability  for  the  improvement  thereof, 
and  the  vendor  was  in  no  manner  connected 
with  the  building  the  purchaser  erected  on 
the  premises,  but  merely  sold  the  lot,  leav- 
ing the  purchaser  to  improve  it  or  not,  as  he 
pleased,  under  such  circumstances  the  lien  of 
the  mechanic  would  only  attach  to  such  title 
as  the  purchaser  had :  but  that,  if  the  vendor 
in  the  contract  authorizes  and  empowers  the 
purchaser  to  erect  a  building  on  the  premises, 
and  advances  money  to  aid  him  In  the  im- 
provement, the  mechanic  who  has  furnished 
labor  and  materials  before  the  termination  of 
the  contract  by  notice  will  be  entitled  to  sub- 
ject the  vendor's  legal  title  to  the  lien.  In 
the  present  case  the  lease  does  not  provide  for 
making  any  improvements,  and  contains  no 
provisions  which  connect  the  lessor  in  any 
way  with  anv  improvements  to  be  made  by 
the  lessees.  iTor  cioes  the  lease  show  that  the 
lessor  gave  his  consent  to  the  making  of  any 
improvements,  or  agreed  to  make  or  to  aid  in 
making  them.  The  proof  is  not  clear  that 
the  appellee  had  knowledge  of  the  labor  and 
materials  furnished  by  appellant  during  the 
progress  of  the  work.  Appellee's  agent,  who 
negotiated  the  lease  and  received  payment  of 
the  first  installment  of  the  rent,  was  absent 
from  the  citv  of  Chicago  from  Aucrust  8  until 
the  7th  or  8th  day  of  September.  The  general 
rule  is  that  **any  act  done  by  a  landlord, 
knowing  of  a  cause  of  forfeiture  by  his 
tenant,  a£9rming  the  existence  of  the  lease, 
and  recognizing  the  lessee  as  his  tenant,  ik 
a  waiver  of  such  forfeiture."  Webster  v. 
Ifiehols,  104  111.  160.  We  fail  to  discover 
any  such  act  done  by  the  appellee  between 
August  21  and  the  forfeiture  of  the  lease  on 
September  18.  Beyond  the  mere  fact  that  the 
second  installment  of  rent  was  not  promptly 
paid,  there  is  no  evidence  that  appellee  had 
any  knowledge,  until  a  few  days  before  his 
re-entry,  of  the  inability  of  the  lessees  to  pay 
for  the  repairs  ordered  by  them.  Although 
a  lessor  may  be  aware  that  the  premises  are 
undergoing  repairs  under  the  direction  of  the 
lessee,  yet,  if  ne  has  no  reason  to  believe  that 
such  lessee  is  not  able  to  pay  his  debts,  he  is 
not  obliged  to  assume  that  the  persons  em- 
ployed to  do  the  work  will  not  receive  their 
money  from  the  lessee,  and  that  an  immediate 
forfeiture  is  necessary  to  save  himself  from 
liability.  The  proof  tends  to  show  that  ap- 
pellee did  not  know  of  the  contract  between 
Bartels  and  appellant  until  about  the  10th 
day  of  September. 

Counsel  for  appellant  refer  us  to  a  large 
number  of  cases  noldine  that  a  grantor  en- 
titled to  re-enter  or  forfeit  an  estate  on  breach 
of  condition,  who  docs  not  exercise  this  right 
when  facts  within  his  knowledge  occur  that 
would  entitle  him  to  do  so,  has  waived  his 
right ;  but  the  facts  in  these  cases  show  that 
there  were  long-continued  acts  or  declarations 
in  recognition  of  the  estate  sought  to  be 
forfeited,  and  it  was  held  that  the  grantor 
was  estopped  from  exercising  his  right  of 
forfeiture,  because  by  his  failure  to  assert  the 
right  after  breach  of  condition  he  induced 
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the  grantee  to  believe  that  he  would  not  do 
so,  and  to  continue  in  the  prosecution  of  an 
enterprise  requiring  the  expenditure  of  large 
sums  of  money.  We  And  no  fault  with  the 
doctrine  of  these  cases,  but  think  that  they 
have  no  application  here,  where  the  lessees 
and  the  holder  of  the  lien  were  given  an  op- 
portunity to  avoid  the  forfeiture,  and  were 
fully  advised  in  due  time  of  the  lessor's  in- 
tention to  exercise  the  right  of  forfeiture. 

It  is  further  claimed,  however,  that,  if  ap» 
pellant  was  not  entitled  to  a  mechanics'  lien, 
he  is  entitled  to  the  enforcement  of  an  equi* 
table  lien  against  appellee's  legal  title  to  the 
property.  This  seems  to  have  iSen  the  theory 
ufpon  which  the  decree  of  the  court  below 
was  based.  An  equitable  lien  is  sought  to 
be  sustained  upon  the  alleged  ground  thai 
appellant  was  induced  to  believe  oy  the  agjent 
ox  appellee  that  a  new  lease  of  the  premises 
woula  be  executed  to  him  after  the  old  lease 
to  Bartels,  Crelly,  and  Smith  should  be  for- 
feited. Upon  the  question  of  fact  whether 
appellee's  agent  made  a  promise  to  give  a 
new  lease  or  neld  out  any  representations  that 
he  would  give  a  new  lease,  upon  which  ap- 
pellant was  authorized  to  rely,  we  are  in- 
clined, after  a  careful  re-examination  of  the 
evidence,  to  adhere  to  the  conclusion  an- 
nounced upon  the  former  hearing.  We  are 
not  satisfied  that  any  such  promise  was  made, 
or  that  any  such  representations  were  held 
out.  The  agent  denies  positively  that  he 
said  or  did  anything  to  induce  appellant  to 
complete  the  performance  of  his  contract  with 
the  lessees,  or  to  induce  him  to  believe  that 
the  premises  woul^Jbe  relet  to  him.  Appel- 
lant himself  admits  that  the  agent  declined 
to  make  any  promises,  but  stated  that  he  in- 
tended to  cancel  the  lease,  and,  after  he  had 
done  that,  he  would  then  determine  whether 
he  would  make  another  lesse  or  not. 
'  Counsel  for  appellant  say  in  their  brief 
that  this  suit  is  not  brought  to  declare  and 
enforce  a  vendor's  lien,  nor  a  lien  created  by 
estoppel,  but  they  claim  that  an  equitable 
lien  was  created  by  the  acts  of  the  parties. 
They  furthermore  say :  "  It  is  not  claimed 
that  appellee  fraudulently  acquiesced  in  the 
work  during  its  progress,  but  that  appellee 
was  guilty  of  fraua  after  its  completion, 
making  it  inequitable  for  appellant  to  hold 
the  property  free  from  the  equitable  liea 
a^tkeafor."  The  theory  of  equitable  liena 
has  its  ultimate  foundation  in  contracts,  ex- 
press or  implied,  which  deal  with,  or  in  some 
manner  relate  to,  specific  property.  8  Pom. 
£q.  Jur.  g  1284.  There  was  nere  no  express 
contract  between  sppellant  and  appellee,  nor 
do  we  think  that  there  is  any  implied  con- 
tract to  pay  for  the  repairs  or  improvements. 
As  a  general  rule,  improvements  of  a  per- 
manent character,  made  upon  real  estate,  and 
attached  thereto,  without  the  consent  of  the 
owner  of  the  fee,  by  one  having  no  title  or 
interest,  become  a  part  of  the  realty,  and 
vest  in  the  owner  of  the  fee.  Mathes  v. 
DobschueU,  72  111.  438.  In  equity,  where  one 
makes  improvements  innocently  or  through 
mistake  upon  the  land  of  another,  he  will  not 
ordinarily  be  allowed  to  enforce  a  claim  for 
reimbursement  as  an  actor ;  but  when  the  true 
owner  seeks  relief  inequity,  as,  for  instance^ 
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to  set  aside  a  sale  of  the  land  on  which  the 
improvements  have  been  made,  or  to  obtain 
an  accounting  for  rents  and  profits,  he  may 
be  required  to  make  compensation  for  the 
improvements,  upon  the  principle  that  he 
who  seeks  equity  must  do  equity.  Ebehneuer 
▼.  Ebelmes»e7\  99  111.  641 ;  8  Pom.  Eq.  Jur. 
g  1341,  and  note.  Even  in  such  case  com- 
pensation will  only  be  allowed  for  the  in- 
creased value  caused  by  the  improvements. 
Bbdmeuer  t.  Ebeimeaer,  $ujpra.  Courts  of 
equity  will  not  grant  active  relief,  and 
sustain  a  bill  to  recover  for  such  enhanced 
value,  after  the  true  owner  has  recovered  the 
premises  at  law.  2  Jones,  Liens,  §  1186.  In 
proceedings  instituted  by  the  real  owner  it 
must  appear  that  the  party  making  the  im- 
provements did  so  under  a  claim  of  title 
whidi  turned  out  to  be  defective,  or  under 
some  mistake  oonceminff  his  rights,  or  be- 
cause he  was  induced  to  incur  the  ex- 
penditures through  the  fraud  or  deception  of 
the  owner.  8  Pom.  Eq.  Jur.  i^  1241,  note  1. 
Here  the  repairs  were  made  for  a  party  known 
10  be  the  owner  of  only  a  leasehold  estate, 
presumably  in  reliance  upon  the  statutory 
mechanics'  Hen,  and  not  through  confidence 
in  a  defective  title,  or  through  mistake,  or 
through  the  fraud  of  the  owner  of  the  fee. 

Counsel  have  called  our  attention  to  the 
case  of  Perry  v.  Board  of  Miuiom  of  P.  B. 


Church  of  Albany,  102  K  Y.  99.  In  that  case 
there  was  a  special  agreement  embodied  in 
the  resolution  of  a  corporate  body  to  pay  the 
moneys  advanced  for  the  repairs.  It  is  there 
announced  as  a  general  doctrine  of  equity 
that  a  lien  will  be  given  when  the  plaintiff's 
rights  can  be  secuiid  in  no  other  way.  This 
is  carrying  the  doctrine  of  equitable  liens 
further  than  the  courts  of  the  other  states  have 
gone  in  that  direction.  Orane  v.  OaldtoeU, 
14  111.  468;  Dewty  v.  JSek&rt,  62  111.  218.  It 
appears,  however,  in  the  Perry  Case,  as  it 
does  not  appear  here,  that  the  owner  of  the 
property  expressly  authorized  the  party  mak- 
ing the  repairs  to  proceed  with  them,  direct- 
ing a  mortgage  to  be  executed  to  raise  money 
to  pay  for  them,  approved  of  them  after  they 
were  made,  accepted  them  "  not  as  a  gratuity, 
but  as  services  for  which  compensation 
should  be  given, "  and  that  the  party  in  whose 
favor  the  equitable  lien  was  enforced  ad- 
vanced his  own  money  to  pay  the  bills  in- 
curred for  the  improvements,  at  the  request 
of  the  ofllcials  of  the  corporate  body,  and 
that  his  right  to  remuneration  was  clear.  We 
do  not  regard  the  decision  in  that  case  as  a 
precedent  which  should  control  the  disposi- 
tion of  the  case  at  bar. 

ITie  judgment  €f  the  AppeliaU  Court  it  of* 
firmed. 


OREGON  SUPREME  COURT. 


J.  H.  UPTON,  lUept., 

K  D.  HUME,  Appt. 
(........Or.........) 

1.  The  publisher  of  a  newspaper  has 
no  more  immiinlty  from  liability  on  aoooont 
of  a  libelous  publioation  than  other  citizens. 

S«  Falsely  imputing  crime  to  a  oandldate 
for  offioe  is  not  privlleflred. 

3.  The  fket  that  a  delluiiator3r  imbliea- 
tlon  was  copied  from  another  newspaper  In 
the  honest  belief  that  it  was  true  Is  not  a  Justifl- 
cation,  although  it  may  go  in  mitigation  of  dam- 
ages. 

4*  Words  spoken  or  published  on  an* 
other  oceasiont  charging  a  separate  and  dis- 
tinct crime  from  that  charged  In  the  complaint, 
are  not  admfHSlble  in  evidence  for  the  purpose  of 
showing  malice  or  for  any  other  purpose. 

5.  A  plea  of  the  truth  in  an  action  Ibr 
libel*  although  not  proved,  will  authorise  an 
aggravation  of  damages  under  a  statute  which 
allows  both  the  truth  and  matter  in  mitigation  to 
be  pleaded  only  'when  the  plea  is  not  made  in 
good  faith,  with  an  expectation  of  proving  it. 

(July  17, 1803.) 

APPEA.L  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Curry  County  in 


favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  publication  of  a 
libel.    Beverted, 


Statement  by  Bean*  J. : 

The  plaintiff,  Upton,  sued  Hume  upon  « 
charge  of  libel,  in  publishing  in  the  Bold 
Beach  Gazette,  a  newspaper  owned  and  pub- 
lished by  him,  and  circulated  in  the  coun- 
ties of  Coos  and  Curry,  in  this  state,  certain 
articles  concerning  the  plaintiff,  oont-aining, 
among  other  things,  the  following  language, 
alleged  to  be  false  and  defamatory:  *'IIe 
(meaning,  the  plaintiff)  has  already  acquired 
the  reputation  of  being  a  loathsome,  venom- 
ous thing,  without  shame ;  a  man  without  a 
spark  of  manhood ;  a  betrayer  of  bis  party ; 
a  citizen  whose  word  is  not  worth  a  straw ;  a 
vile  and  cowardly  slanderer;  an  infamous 
scoundrel;  and  a  perjured  villain."  "No^ 
sir;  you  (meaning  the  plaintiff)  done  this 
simply  for  personal  feeling  and  spite.  You 
done  so  because  Capt.  Tichenor  had  publicly 
called  you,  to  your  face,  a  perjurer  and  a 
thief. "  •*  This,  sir,  was  the  worst  of  perjury, 
for  by  this,  your  false  swearing,  you  deceived 
the  court,  and  was  the  cause  of  granting  a 
divorce  illegally.  Deny  this,  if  you  dare. 
The  proof  can  be  produced  with  little  effort. 
We  could  recount  many  more  of  your  ways 
that  are  dark,  J.  H.  Upton,  but  we  think  the 
above  will  suffice  for  the  present."    The  de- 


Note.— The  above  case  admirably  presents  the 
taw  on  the  subject  of  newspaper  libels  of  candi- 
dates for  public  office.    For  a  similar  decision,  see 
Belknsp  v.  BaU  (Mich.)  11 L.  a  ▲.  72. 
51  r..  R.  A. 


As  to  libel  of  offloiata,  see  also  Sillars  v.  Collier 
(Mass.)  6  L.  R.  A.  680.  and  note;  Randall  v.  Evening 
News  Asso.  (Mich.)  7  L.  R.  A.  809;  Augusta  Bv 
inir  News  v.  Radford  (Ga.)  20  L.  B.  A.  58^ 


See  also  46  L.  R.  A.  397;  47  L.  R.   A.  223. 
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fendant,  by  his  answer,  admits  the  publica- 
tion, but  pleads  (1)  the  truth  in  justification  ; 
and  (2)  as  a  matter  of  inducement,  explana- 
tion, and  justification,  that  at  the  time  of 
the  publication  the  plaintiff  was  a  candidate 
for  the  oifice  of  joint  representative  for  Coos 
and  Curry  counties  in  the  legislature,  and 
that  the  articles  complained  of  were  only  a 
republication  of  unretracted  charges  pub- 
lished by  one  Walter  Sutton  in  1884,  but 
who,  at  the  time  of  the  publication  com- 
plained of,  was  publishing  a  paper  called 
the  Port  Orford  Tribune,  and  advocating 
therein  the  election  of  plaintiff,  and  abusing 
the  defendant,  who  was  supporting  and  ad- 
vocating the  election  of  plaintiff's  opponent ; 
that,  when  said  articles  were  published  by 
defendant,  he  had  sufficient  cause  to  believe, 
and  did  believe,  that  the  charges  therein  con- 
tained were  true ;  and  that  the  plaintiff  was 
an  unfit  person  for  the  position  to  which  he 
aspired,  and,  so  believing,  published  the 
same  in  good  faith,  and  without  malice 
aerainst  the  plaintiff,  but  for  the  sole  purpose 
of  advising  the  voters  of  Coos  and  Curry 
counties  as  to  the  true  character  of  plaintiff 
and  the  inconsistency  of  Sutton.  The  trial 
resulted  in  a  verdict  and  judgment  in  favor 
of  plaintiff  in  the  sum  of  $500,  from  wli^ch 
the  defendant  appeals,  assigning  error  in  the 
admission  of  testimony,  and  in  giving  and 
refusing  certain  instructions. 

Mr.  8.  TSL  Hasard*  for  appellant: 

We  insist  that  the  better  opinion  is,  that  evi- 
dence of  a  charge  of  a  different  nature,  and  at 
a  different  time  from  that  alleged  in  the  com- 
plaint, is  inadmissible  to  prove  malice,  or  for 
any  purpose. 

'Howard  v.  Sexton.  4  N.  T.  167;  Franier  v. 
MeCloukey,  60  N.  Y.  887,  19  Am.  Rep.  193; 
Disiin  v.  Bose,  69  N.  Y.  128;  Boot  v.  Lowndes, 
6  Hill,  518,  41  Am.  Dec.  762;  Townshend, 
Slander  &  Libel,  §  892,  p.  654;  Philadelphia 
W.  <Sf  B.  B.  Co.  V.  Quigley,  62  U.  S.  21  How. 
202,  16  L.  ed.  73;  KeenhoUs  v.  Becker,  8  Denio, 
849;  Campbell  v.  ButU,  8  N.  Y.  178;  Bodwell  v. 
StDan.  8  Pick.  876;  Leonard  v.  Pope,  27  Mich. 
145. 

As  respects  publications  concemlog  candi- 
dates for  ofi3ce  the  same  rules  apply  to  them  as 
to  communications  made  concerning  candi- 
dates for  employment  generallv,  or  as  applied 
to  those  who  in  a  measure  challen^  criticism 
by  appearing  as  authors,  actors,  or  in  fact,  apy 
role,  which  appeals  to  the  public  and  gives  oc- 
casion for  criticism. 

-Townshend.  Slander  &  Libel,  §^  245,  247, 
254;  Briggs  v.  Oarrett,  HI  Pa.  404,  56  Am. 
Rep.  274;  Neeb  v.  Hope,  111  Pa.  145;  StaU  v. 
Baleh,  81  Kan.  465;  Matt  v.  Datoson.  46  Iowa, 
638;  Bays  v.  Bunt,  60  Iowa,  251;  Mner  v.  De- 
troit Post  A  Tribune  Co.  49  Mich.  858;  Crane 
V.  Waters,  10  Fed.  Rep.  61SI;  Lewis  v.  Chapman, 
16  N.  Y.  869;  Van  Wyck  v.  AspinwaU,  17  N. 
Y.  190;  Klinek  v.  Colby,  46  N.  Y.  437,  7  Am. 
Rep.  860;  Marks  t.  Baker,  28  Minn.  162;  Pal- 
mer T.  Concord,  48  N.  H.  211,  97  Am.  Dec.  605; 
Kent  V.  Bongartz,  15  R.  I.  72;  Cooley,  Torts, 
210,  217;  8  Lawson,  Rights,  Rem.  &  Pr. 
g^  1290,  1296;  Fresh  v.  CuUer.  10  L.  R  A.  67, 
%8  Md.  87;  Bolhholz  v.  Dvnkle,  18  L.  R.  A.  655, 
58  N.  J.  L.  488;  Oardemal  v.  Me  WiUiams,  48 
21  L.  R.  A. 


La.  Ann.  454;  Bude  v.  Noss,  79  Wis.  821;  Fowler 
V.  JJotoen,  80  N.  Y.  20;  Byam  v.  CoUins,  2  L. 
R.  A.  129,  HI  N.  Y.  148;  Chaffin  v.  Ijyneh,  84 
Va.  884;  Chaffln  v.  Lynch,  88  Va.  106;  Wie- 
man  v.  Mabee,  45  Mich.  484,  40  Am.  Rep.  477; 
Edwards  v.  Chandler,  14  Mich.  471,  90  Am. 
Dec.  249;  Missouri  Pac.  B.  Co.  t.  Biehmand,A 
L.  R  A.  280,  78  Tex.  568. 

In  a  criminal  prosecution  for  libel,  evidence 
was  introduced  tending  to  show  that  the  de- 
fendant, who  was  an  elector  of  Chase  county^ 
Kansas,  circulated  an  article  among  the  voter» 
of  such  county  containing  some  things  that 
were  untrue  and  derogatory  to  the  character 
of  the  prosecuting  witness,  who  was  then  a 
candidate  for  the  ofi3ce  of  county  attorney  of 
said  counter.  It  was  held  that  if  the  supposed 
libelous  article  was  circulated  only  among  the 
voters  of  Chase  county,  and  only  for  ttie  pur- 
pose of  living  what  the  defendant  believed  \o 
be  tnitbiul  information,  and  only  for  the  pur- 
pose of  enabling  such  voters  to  cast  their  bal- 
lots more  intelligently,  and  the  whole  thing  was 
done  in  good  faith — such  article  was  privileged^ 
and  the  defendant  should  be  acquitted,  al- 
tbouffh  the  principal  matter  contained  in  the 
article  may  have  l3cen  untrue  in  fact,  and  de- 
rogatory to  the  character  of  the  prosecuting 
witness. 

State  V.  Bafch,  supra.  See  also  Bays  v. 
Hunt,  Mott  V.  Dawson,  Miner  v.  Detroit  Post 
dk  Tribune  Co,,  Crane  v.  Waters  and  Marks  v. 
Baker,  supra.     . 

Actual  malice  cannot  be  inferred  from  mere 
falsity  of  the  following  charges  made  by  cer- 
tain citizens  in  a  petition  to  a  town  council  for 
the  removal  from  office  of  a  constable,  that  be 
was  a  man  utterly  devoid  of  principle,  and 
used  bis  office  more  for  the  purpose  of  wreak- 
ing his  personal  spite  than  for  the  peace  and 
harmony  of  the  community;  that  he  was  whol- 
ly ignorant  of  the  duties  of  his  office,  and  that 
he  had,  at  various  times,  maliciously  and  wick- 
edly assaulted  and  arrested  sundry  persons 
who  were  entirely  ignorant  of  the  charges 
made  by  bim  against  them. 

Kent  T.  Bongartt  and  Fowles  v.  Bowen,  su- 
pra. 

To  recover  in  action  of  libel,  where  com- 
munication is  privileged,  the  plaintiff  must 
prove  affirmatively  not  only  the  falsehood  of 
the  commuoicatioQ,  but  that  it  was  published 
with  express  malice. 

Edwards  v.  Chandler  and  Letns  v.  Chapman,, 
supra;  Townshend,  Slander  &  Libel,  658, 
^^  200.  892;  Newell,  Defamation,  824,  ^  28.  p. 
391;  Fresh  v.  Cutter  and  Oardemal  v.  McWil- 
Hams,  supra;  Oott  v.  Pulsifer,  122  Mass.  235. 
23  Am.  Rep.  822;  Chaffln  v.  Lynch,  84  Va.  884; 
Wieman  v.  Mabee,  supra. 

Justification  from  occasion,  in  action  of 
slander,  arises  when  an  actionable  communi- 
cation is  made  bona  fide  upon  any  subject-mat- 
ter in  which  the  party  communicating  has  an 
interest,  or  in  reference  to  which  he  has  a  duty  ^ 
legal,  moral,  or  social,  if  made  to  a  party  hav- 
ing a  corresponding  interest  or  duty. 

Fresh  V.  Cutter,  Bothholz  v.  DunkU  and  By- 
am  V.  Collins,  supra;  8  Lawson,  Rights.  Rem. 
&  Pr.  §  1296;  Van  Wyck  v.  AspinwaU,  supra. 

Strong  words  are  no  evidence  of  malice  if  on 
defendant's  view  of  the  facts  strong  words  were 
justified;  or  the  fact  that  a  statement  Is  volun- 


1808. 


Uptom  y.  Bumb^ 


405 


leered  is  no  eyidence  of  malice,  if  il  was  the 
defendaDt's  duly  to  volunteer  it. 

Newell.  Defamation,  824,  g  25;  KUnek  ▼. 
CoH/y,  mpra. 

Mere  dislike  or  ill-will  towards  one  by  an- 
other does  not  constitute  malice  in  the  legal 
senne.  There  must  be  some  act  done  by  de- 
fendant with  intent  to  injure  plaintiff,  and  such 
act  must  be  wrongful  and  done  without  legal 
justification  or  excuse. 

TowDshend,  Blander  &  Libel,  note,  p.  782, 
§§  86-92;  Feck  ▼.  CJumieau,  91  Mo.  138;  Qla$- 
gow  Y.  Owen,  69  Tex.  167;  Blumhardt  ▼.  Bohr, 
70  Md.  828. 

The  sense  in  which  the  term  ''malice**  is 
usually  employed  in  decisions  simply  means  an 
absence  of  legal  excuse,  for  the  doing  of  the 
act  charged.  For  instance,  if  A  truly  said  of 
B  he  is  a  thief,  under  such  circumstances  as 
would  constitute  a  legal  excuse  if  A  honestly 
believed  what  he  said,  proof  that  the  feelings 
of  A  toward  B  were  unfriendly,  would  be  a 
link  in  the  chain  of  evidence,  to  show  that  A 
spoke  the  words,  not  because  he  believed  them 
to  be  true,  and  the  speaking  thereof  justifiable, 
but  on  account  of  his  ill-feeling  toward  B, 
without  rer^fird  to  the  truth.  But  if  the  occa- 
sion woul'J  make  the  speaking  of  the  words 
justifiable,  ii  A  did  believe  what  he  said,  and 
the  jury  should  be  satisfied  from  the  whole 
evidence  that  A  did  honestly  believe  what  he 
said,  and  that  he  had  sufSclent  reason  so  to  be- 
lieve, there  would  be  no  malice,  in  the  legal 
sense,  even  though  the  jury  might  believe  that 
A  bitterly  disliked  B. 

Townshend.  Slander  &  Libel,  g§  90-92, 241; 
£ing  v.  Pattertan.  49  N.  J.  L.  417,  60  Am. 
Rep.  622;  Blumhardt  v.  Rohr,  turn  a;  Ball  v. 
Bowlci,  93  Cal.  222;  Botkholz  v.  Dunkle,  18  L. 
R  A.  655.  58  N.  J.  L.  488;  FreOi  v.  CuiUr,  10 
L.  R.  A.  67.  78  Md.  87. 

Under  the  code  the  defendant  may  alleire  in 
his  answer  the  truth  of  the  charge  in  iustifica- 
tioD.  and  also  facts  tending  to  prove  its  tiuth 
in  mitigation  of  damages,  and  although  the 
evidence  fails  to  prove  the  justification,  he  is 
entitled  to  have  it  submitted  to  the  jury  in 
miiigafion  of  damages. 

lIiirsAnno.  Laws  (Or.) is  91;  Bisbeyv.S?iaw, 
1 2  N.  Y.  67;  WiUover  v.  HiU,  72  N.  Y.  86;  Bliss, 
Code  PI.  2d  ed.  i^§  859,  860. 

It  should  be  left  to  tbe  jury  to  determine, 
from  tbe  whole  evidence,  whether  the  defense 
was  interposed  in  good  faith,  under  the  honest 
belief  that  it  was  true,  or  whether  it  was  made 
in  bad  faith,  when  the  defendant  did  not  be- 
lieve, and  had  no  reason  to  believe,  that  the 
charge  was  true.  In  the  former  case  it  would 
not  w  evidence  of  malice,  and  in  the  latter  it 
would. 

Bliss.  Code  PI.  §  860;  Klinek  v.  ChUn/,  46  N. 
Y.  427, 7  Am.  Rep.  380;  Bisbej/  v.  Shaw,  Mupra; 
JDittin  V.  Rose,  69  N.  Y.  122;  Townshend, 
Slander  &  Libel,  659,  §  400,  and  authorities 
cited,  noU  4;  Spooner  v.  Keder,  61  N.  Y.  527. 

An  unproved  plea  of  the  truth  of  theoharge 
is  not  of  itself  necessarily  evidence  of  miUice 
iin<ier  the  decisions  in  this  country  generally. 

See  Odgers,  Libel  &  Slander,  p.  274.  and 
suihorities  cited  in  note  a;  hatover  v.  Hawwr, 
78  111.  412;  NeweU,  Defamation.  664.  §  79; 
Corbley  v.  WiUan,  71  lU.  209.  22  Am.  Rep.  98; 
For  nan  ▼.  {jhild»,  66  HI.  544;  Freeman  t.  Tins- 
21  L.  R.  A. 


^,  60  III.  497;  Ohamberlin  ▼.  Vance,  51  Oal 
79;  Procter  v.  Houghtaling,  87  Mich.  41;  Ban- 
9one  V.  Christian^  49  Ga.  491;  Duval  v.  Daveg, 
82  Ohio  St.  604;  18  Am.  &  Eng.  Encydop. 
Law.  p.  401,  and  authorities  cited  in  note;  Pal- 
let V.  Sargent,  86  N.  H.  496;  Ward  v.  Dick,  47 
Conn.  804,  86  Am.  Rep.  57;  Aird  t.  Fireman's 
Journal  Oo.  10  Daly,  254:  Evitton  v.  Cramer, 
47  Wis.  659. 

If  the  jury  believed  from  the  evidence  that 
the  defendant  had  sufficient  reason  to  believe, 
and  did  believe,  that  the  matter  published  by 
him  was  true,  and  so  believing  published  the 
same  only  because  he  believed  it  his  duty  so  to 
do.  those  facts  would  be  conclusive  evidence 
that  the  defendant  was  not  actuated  by  actual 
malice,  even  if  there  was  no  question  of  privi- 
lege in  the  case. 

Townshend.  Slander  &  Libel,  g  409;  Ed- 
wards V.  Kansas  City  Times  Oo,  82  Fed.  Rep 
818;  Fresh  v.  Gutter,  supra;  Bude  v.  Ifasa,  79 
WiB.  821;  Qott  v.  Pulsifer,  supra:  State  v. 
BaUh,  81  Ean.  465;  Orane  v.  WaXers,  10  Fed. 
Rep.  619. 

A  communication  made  in  good  faith  upon 
any  subject-matter  in  which  the  partv  com- 
municating has  an  interest,  or  in  reference 
to  which  he  has  a  duty  public  or  private, 
either  legal  or  moral  or  social,  if  made  to  a 
person  having  a  corresponding  interest  or 
dutv.  is  privileged. 

18  Am.  &  £ng..  Encyclop.  Law,  pp.  408, 
404,  420,  421.  noU;  McAUister  v.  Detroit  Free 
Press  Oo.  76  Mich.  888;  Miner  v.  DetroU  Post 
db  Tribune  Oo,  49  Mich.  858. 

Mr,  J.  M.  Sifl^Iin*  for  respondent: 

Evidence  that  after  the  election  defendant  re- 
peated the  charge  of  perjury  and  larceny  ver- 
bally against  plaintifF  was  admissible  for  tbe 
purpose  of  proving  the  malice  of  defendant 
toward  plaintiff. 

Field,  Damages,  694;  Hosley  v.  Brooks,  20 
111.  115,  71  Am.  Dec.  252;  Peltier  v.  Mid,  50 
111.  517;  Lewis  v.  Chapman,  19  Barb.  252; 
Humphries  v.  Parker,  52  Me.  502;  Harbison 
V.  Shook,  41  m.  142;  18  Am.  &Eng.  Encvclop. 
Law.  490,  par.  8.  and  authorities  there  ciied^ 
Com,  V.  Damon,  186  Mass.  448. 

Belief  in  libelous  matter  concerning  candi- 
dates is  no  justification. 

Aldrich  V.  Press  Printing  Co.  9  Minn.  188, 
86  Am.  Dec.  84;  King  v.  Boot,  4  Wend.  118, 
21  Am.  Dec.  102;  Com,  v.  Clap,  4  Mass.  168.  8 
Am.  Dec.  212. 

To  sustain  a  motion  of  nonsuit  the  evidence 
must  entirely  fail  on  some  material  point. 

See  Ellis  v.  Ohio  Life  Ins,  4k  T,  Co.  4  Ohio 
St  628,  64  Am.  Dec.  610;  also  Tippin  v. 
Ward,  5  Or.  450;  Southwell  v.  Breezley,  5  Or. 
458;  Salmon  v.  Olds,  9  Or.  488;  Ward  ▼. 
Moorep,  1  Wash.  Terr.  104. 

Upon  motion  for  nonsuit,  where  evidence  is 
conflicting,  the  court  should  assume  that  view 
which  is  most  favorable  to  plaintiff. 

Sfieridan  v.  Brooklyn  City  AN,  R  Oo.W 
N.  Y.  89,  98  Am.  Dec.  490;  Ernst  v.  Hudson 
lUver  i2.  Ci?.  85  N.  Y.  9,  90  Am.  Dec  761. 

If  the  matter  is  false  and  defamatory,  tbe 
fact  that  it  had  been  before  published  in  a 
newspaper  in  this  county,  and  that  it  is  copies 
of  articles  published  and  circulated  before 
they  were  circulated  by  defendant,  is  not  a 
defense  to  this  action. 
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Davii  y,  tSladden,  17  Or.  259;  Ktnney  t. 
MeLaugldin,  5  Gray,  8,  66  Am.  Dec.  846; 
Fov^Ur  V.  Cftiehester,  26  Ohio  Bt.  9;  Stevens  ▼. 
Bartwell,  11  Met  642;  Inman  v.  Foster,  8 
Wend.  602;  Sans  v.  Joerris,  14  Wis.  688;6'tote 
▼.  Butman,  15  La.  Ann.  166;  ii^n«  v.  Smith, 
6  T.  B.  Mod.  364,  17  Am.  Dec.  74;  Fitegerald 
▼.  Stewart,  53  Pa.  848;  Woleott  v.  iTo^,  6  Mass. 
513;  Alderman  v.  iJVwic/*.  1  Pick.  1;  BodtoeU 
V.  i8r/4ja»,  8  Pick.  876;  Matson  ▼.  Buck,  6  Cow. 
499;  i2(x>^  V.  King,  7  Cow.  618;  Gole  v.  P«ry, 
8  Cow.  214;  Mapes  v.  F«<!^«,  4  Wend.  659; 
Shehan  ▼.  6%?;/i/2«.  20  HI.  825;  Dame  v.  Ken- 
ney,  25  N.  H.  818;  SmWi  v.  Buekecker,  4 
Rawle,  295;  Freeman  v.  iV»V^.  2  BaiJ.  L.  115; 
TowDshend,  Slander^  Libel,  gg  114.  210;  also 
note  S\  McDonald  t.  Woodruf,  2  DiU.  244; 
H&tehkm  v.  OUphant,  2  Hill,  610;  Ourtis  y. 
Mueeey,  6  Gray.  261;  Cade  ▼.  Bedditt,  15  La. 
Ann.  492;  ^Veri/  ▼.  Browning,  4  Conn.  408,  10 
Am.  Dec.  156;  Oarkson  v.  WGarty,  6  Blackf. 
574. 

A  publication  of  and  concerning  a  candidate 
for  a  public  office,  if  it  imputes  crime,  is  libel- 
ous unless  true.  It  is  not  a  privileged  com- 
munication. 

Aldrieh  ▼.  Press  Printing  Co,  and  Com.  v. 
Clap,  supra;  Seely  v.  Blair,  Wri^bt  (Ohio) 
868;  Com.  ▼.  WardweU,  186  Mass.  164:  Sweeney 
▼.  Baker,  18  W.  Va.  158.  81  Am.  Rep.  757; 
HamiUan  v.  Bino,  81  N.  Y.  116;  Usher  ▼.  Sev- 
erance, 20  Me.  9,  87  Am.  Dec.  88;  Snyder  ▼. 
Fulton,  84  Md.  128,  6  Am.  Rep.  814;  Cooper 
▼.  Stone,  24  Wend.  484;  Reid  ▼.  McLendon,  44 
Ga.  156;  Smith  ▼.  TH^tm  Ci?.  4  Biss.  477. 

The  editors  of  newspapers  have  no  greater 
privilege  in  this  respect  than  other  persons, 
and  when  they  publish  that  which  is  false  and 
libelous,  they  are  amenable  (therefor,  whether 
their  motives  are  good  or  bad. 

Snyder  ▼.  Fuiton,  supra. 

Slanderous  matter  set^up'Jn  answer,  if  not 
sustained,  may  be  considered  in  aggravation 
of  damages. 

SharUe  v.  Hutchinson,  8  Or.  887;  Oilman 
T.  Lowell,  8  Wend.  578,  24  Am.  Dec.  96;  King 
▼.  Boot,  4  Wend.  118,  21  Am.  Dec.  102. 

The  attempt  to  justify  if  unsuccessful  will 
aggravate  damages.  Hlrict  proof  must  be 
gTven  that  the  whole  charge  made  is  true  in 
every  particular. 

Collier  v.  Simpson,  6  Car.  &  P.  78;  Klewin 
▼.  Bauman,  58  Wis.  245;  Fero  v.  Ruseoe,  4  N. 
Y.  162;  Bennett  v.  Matthews,  64  Barb.  411; 
Henderson  v.  Fox,  88  Ga.  288;  Smith  ▼.  Wy- 
man,  16  Me.  18;  Dietin  v.  Bose,  69  N.  Y.  122; 
Pinky.  Catanieh,  51  Cal.  420;  Wilson  ▼.  Both 
inson,  14  L.  J.  Q.  B.  196,  9  Jur.  726;  Lea  v. 
Bohertson,  1  Stew.  (Ala.)  188;  Richardson  v. 
Bobertson,  23  Ga.  215;  Pool  v.  Devers,  80  Ala. 
672;  Gorman  v.  Sutton,  82  Pa.  247;  Upde- 
grove  v.  Zimmerman,  18  Pa.  619;  Dossy,  Jones, 
6  How.  (Miss.)  158;  Freeman  v.  TinOey,  60 
Dl.  497;  Bobinson  v.  Drummond,  24  Ala.  174; 
Spencer  v.  McMasters,  16  III  406. 

Slanderous  matter  set  up  in  answer  in  jus- 
tiflcrition,  if  not  sustained,  may  be  considered 
in  acrgravation  of  damages. 

Shartle  v.  Hutchinson,  and  Oilman  ▼.  Louh 
ell,  supra. 

Justification  imputes  malice  if  not  proven. 

Bush  y.  Prosser,  11 N.  Y.  847;  4  Wait,  Act.  A 
91  L.R.A. 


Def.  801;  WUsony.  Bobinson,  7  Q.  B.  68;  Darby 

V.  Ousdg/,  1  Hurlst  &  N.  2, 26  L.  J.  Exch.  227. 

Mr.  w.  M.  SCalser  alBO  for  respondent 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

Before  considering  the  other  assignments 
of  error,  we  wish  to  advert  to  the  question 
raised  by  the  motion  for  a  nonsuit,  and  by 
certain  instructions  given  and  refused  by  the 
trial  court,  and  that  is  whether  the  publica- 
tion complained  of  was  prima  facie  privi* 
leged  by  the  occasion,  and  whether  this  ac- 
tion can  be  maintained  by  plaintiff  without 
proof  of  express  malice.  The  general  rule 
18  that,  in  the  case  of  a  libelous  publication, 
the  law  implies  malice,  and  infers  some 
damages  if  the  publication  is  false;  but  to 
this  rule  there  are  certain  exceptions,  in 
what  are  known  as  *^  privileged  communica- 
tions." Such  communications  are  usually 
divided  into  several  classes,  with  only  one 
of  which  we  are  concerned  at  this  time,  and 
that  is,  generally  stated  thus:  *'A  com- 
munication made  bona  fide  upon  any  subject- 
matter  in  which  the  party  communicating 
has  an  interest,  or  in  reference  to  which  he 
has  a  duty,  is  privileged  if  made  to  a  person 
having  a  corresponding  interest  or  duty,  al- 
though it  contain  criminating  matter  which, 
without  this  privilege,  would  be  slanderous 
and  actionable ;  and  this  though  the  duty  be 
not  a  legal  one,  but  only  a  moral  or  social 
duty  of  imperfect  obligation.''  The  rule 
was  thus  stated  in  Harrison  v.  Bush,  5  £1.  <& 
Bl.  844,  and  has  been  general  Iv  approved  by 
ludges  and  text- writers.  Within  this  rule, 
it  is  held  that  it  is  not  only  the  privilege, 
but  the  duty,  of  the  public  press  to  discuss 
before  the  electors  the  fitness  and  qualifica- 
tion of  candidates  for  public  office  conferred 
by  the  election  of  the  people :  and,  when  a 
man  becomes  such  a  candidate,  he  must  be 
considered  as  putting  his  character  in  issue 
so  far  as  respects  his  fitness  and  qualification 
for  the  ofQce,  and  that  every  person  who  en- 
gages in  the  discussion,  whether  in  pri- 
vate conversation,  in  public  speech,  or  in 
the  newspapers,  may,  while  keeping  within 
proper  limits  and  acting  in  good  faith,  be 
regarded  and  protected  as  one  enj^aged  in  the 
discharge  of  a  duty.  But  it  is  not  believed 
that  this  rule  can  be  legitimately  carried  to 
the  extent  of  justifving  a  publication  which 
imputes  to  a  candidate  for  office  the  commis- 
sion of  a  crime,  merely  because  he  is  seeking 
office.  **The  authorities  fully  sustain  the 
position,"  says  Green,  P.,  in  an  able  opin- 
ion on  the  subject,  ''that  a  publication  in  a 
newspaper,  made  either  of  a  public  officer  or 
a  candidate  seeking  an  elective  office  from 
the  votes  of  the  people,  which  imputes  to 
him  a  crime  or  moral  delinquency  is  not  a 
privileged  communication,  either  absolute 
or  conditional ;  but  such  Dublication  is  per 
se  actionable,  the  law  imputing  malice  to 
the  author  or  publisher."  Sweeney  v.  Baker, 
18  W.  Va.  168,  81  Am.  Rep.  757.  And  in 
Seely  v.  Elair,  Wright,  (Ohio)  686,  it  was 
said  by  Wright,  J. :.  •*  As  to  the  point  urjged, 
that  the  plaintiff  was  a  candidate  for  office, 
and  the  aefendant  an  elector,  I  need  only  laj 
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the  relation  of  tbe  parties  to  each  other  or  to 
the  public  confers  upon  the  defendant  no 
right  to  utter  falsehood  and  calumny.  An 
elector  may  freelv  canvass  the  character  and 
pretensions  of  officers  and  candidates,  but  he 
nas  no  right  to  calumniate  one  who  is  a  can- 
didate for  office  with  impunity.  If  the  ]aw 
sanctioned  such  a  course,  it  would  drive 
food  men  from  the  administration  of  pub- 
lic affairs,  and  throw  our  government  into 
the  hands  of  the  worthless  and  proflif^te." 
So,  also,  in  Bronaon  v.  Bruce^  59  Alich.  474, 
60  Am.  Rep.  807,  Mr,  JuiUee  Champlin 
sa^s:  ''The  electors  of  a  congressional  dis- 
trict are  interested  in  knowing  the  truth,  not 
falsehoods,  concerning  the  qualifications  and 
character  of  one  who  offers  to  represent  them 
in  congress ;  and  it  is  the  right  and  privilege 
of  any  elector  or  person  also  having  an  in- 
terest to  be  represented  to  freely  criticise  the 
act  and  conduct  of  such  candidate;  and  show, 
if  he  can,  why  such  person  is  unfit  to  be  in- 
trusted with  tbe  office,  or  why  the  suffrages 
of  the  electors  should  not  be  cast  for  him. 
But  defamation  is  not  a  necessary  and  indis- 
pensable concomitant  of  an  election  contest. 
*  Slander, '  says  Judge  Overton,  'is  no  more 
Justifiable  when  spoken  of  a  man  with  a  view 
to  his  election  than  on  any  other  occasion. 
Unhappy,  indeed,  would  be  any  people 
when,  in  the  exercise  of  one  right,  you  des- 
troy as  important  a  one.  Let  his  talents,  his 
virtues,  and  such  vices  as  are  likely  to  affect 
his  public  character  be  freely  discussed,  but 
no  falsehoods  be  propagated.  *  To  hold  that 
false  char>;es,  of  a  defamatory  character, 
made  against  a  candidate,  are  privileged,  as 
matters  of  law,  if  made  in  good  faith,  and 
that  the  party  making  them  is  absolutelv 
shielded  against  liability,  it  seems  to  me,  is 
a  most  pernicious  doctrine.  It  would  deter 
all  sensitive  and  honorable  men  from  accept- 
ing the  candidacy  to  office,  and  leave  the 
field  to  the  profligate,  the  unprincipled,  and 
unworthy ;  to  men  who  have  no  character  to 
lose,  no  reputation  to  blemish.  It  could 
scarcely  be  expected  that  any  man  worthy  of 
the  position  would  consent  to  stand  for  an 
office,  and  have  his  reputation  tarnished,  his 
good  name  scandal  iz^,  In  the  face  of  the 
whole  community,  if  such  doctrine  as  this 
is  to  prevail.  Besides,  under  the  guise  of 
assisting  the  people  to  select  a  fit  man,  the 
voters  are  deceived  by  falsehood,  and  induced 
to  withhold  their  support  from  the  maligned 
candidate,  and  so  two  wrongs  are  perpe- 
trated,—one  upon  the  candidate;  the  otner 
in  misleading  the  voter.  Under  such  a  rule, 
the  advocates  of  both  or  all  the  candidates 
would  let  fly  their  poisoned  shafts  of  defama- 
tion, and  charges,  to  be  met  with  counter 
charges,  until  the  bewildered  voters,  not 
knowing  who  or  what  to  believe,  must  of 
necessity  shut  their  eves  to  the  fltness  and 
character  of  the  candidates,  and  ioin  the 
ranks  of  the  party  whose  banner  bears  the 
inscription  'Principles,  not  Men.'  " 

The  rule  we  gather  from  the  authorities  is 
that  the  fitness  and  qualification  of  a  candi- 
date for  an  elective  office  may  be  a  subject 
for  the  freest  scrutiny  and  investigation, 
either  by  the  proprietor  of  a  newspaper  or  by 
a  voter  or  other  person  having  an  interest  in 
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the  matter,  and  that  much  latitude  must  be  al- 
lowed in  the  publication,  for  the  information 
of  voters,  of  charges  affecting  the  fitness  of  a 
candidate  for  the  place  he  seeks,  so  lone  a:^ 
it  is  done  honestly  and  without  malice.  Nor 
will  such  publication  be  actionable  without 
proof  of  express  malice,  althou«:h  it  may  be 
harsh,  unjust,  and  unnecessarily  severe,  for 
these  are  matters  of  opinion  of  which  the 
party  making  the  publication  has  a  right  to 
judee  for  himself.  In  the  case  of  such  a 
publication  the  occasion  rebuts  the  inference 
of  malice  which  the  law  would  otherwise 
raise  from  its  falsity,  and  no  right  of  action 
exists,  even  though  the  character  of  the  party 
has  suffered,  unless  he  is  able  to  show  the 
existence  of  actual  malice.  But,  when  the 
publication  attacks  the  private  character  of 
a  candidate  by  falselv  imputing  to  him  a 
crime,  it  is  not  privileged  bv  the  occasion 
either  absolutely  or  qualifiedly,  but  is  ac- 
tionable per  #0,  the  law  implying  malice; 
and  it  is  no  justification  that  the  publica- 
tion was  made  with  an  honest  belief  in  its 
truth,  in  good  faith,  and  for  the  purpose  of 
infiuencing  voters.  Such  publications  can 
only  be  justified  by  proof  of  their  truth. 
Com,  V.  Clap,  4  Mass.  163,  8  Am.  Dec.  213 , 
CurtU  V.  Musaey,  6  Gray,  261 ;  Aldrieh  t. 
Press  Printing  Co.  9  Minn.  188  (Gil.  128), 
86  AuL  Dec.  84;  Boot  v.  King,  7  Cow.  618  i 
King  v.  Boot,  4  Wend.  118,  21  Am.  Dec.  102 ; 
Hamilton  v.  Kno,  81  N.  Y.  116;  Com.  v. 
Wardwell,  186  Mass.  164 ;  Barr  v.  Mo<n'e,  87 
Pa.  885,  80  Am.  Rep.  dl^l;  note  to  McAUister 
V.  Detroit  Free-Press  Co.  15  Am.  St  Rep.  818 ; 
Seely  v.  Blair,  Wright  (Ohio)  858.  If  it  can 
be  said  that  the  cases  of  Bays  v.  Hunt,  60 
Iowa,  251;  Mott  t.  Dawson,  46  Iowa,  588; 
and  State  v.  Balch,  81  Kan.  465,— when  read 
in  the  light  of  the  facts,  announce  a  contrary 
doctrine,  they  do  not  seem  to  us  to  be  sup- 
ported either  by  reason  or  the  weight  of  au- 
thority. To  permit  a  defendant  who  has 
published  of  a  candidate  false  and  defama- 
torv  statements  concerning  his  private  acts 
ana  charjicter,  on  being  pursued  in  the  courts 
for  this  grievous  wrong,  to  say  in  justifica- 
tion that  he  was  actuated  by  no  ill  will  or 
malice  towards  the  plaintiff,  but  his  motives 
were  pure,  and  his  conduct  actuated  only  by 
a  desire  for  the  public  good,  would  abandon 
candidates  to  all  the  fierce  tempests  of  def- 
amation which  either  personal  spite  or  po- 
litical interest  m%y  suggest.  The  only  safe 
evidence  of  a  man's  intentions  are  his  acts, 
and,  if  he  accuses  another  of  a  crime,  he 
must  conclusively  be  presumed  to  have  in- 
tended to  injure  him.  Let  the  acts,  conduct, 
and  public  record  of  a  candidate,  so  far  as  it 
may  affect  his  fitness  or  qualification  for 
office,  be  the  subject  of  free  and  vigorous 
comment,  so  lonf  as  It  is  done  in  good  faith ; 
but,  when  his  private  life  is  assailed  by  im- 
puting to  him  a  crime,  let  his  accuser  either 
answer  in  damages,  or  prove  the  truth  of  the 
charee.  The  term  "freedom  of  the  press," 
whicn  is  guaranteed  under  the  constitution, 
has  lead  some  to  suppose  that  the  proprietors 
of  newspapers  have  a  right  to  publish  with 
impunity  charees  for  which  others  would  be 
held  responsible.  But  this  is  a  mistake. 
The  publisher  of  a  newspaper  possesses  no 
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immunity  from  liability  on  account  of  a  li- 
belous publication,  not  belonging  to  any 
other  citizen.  In  either  case  the  publisher 
is  subject  to  the  law  of  the  land,  and,  when 
the  publication  is  false  and  defamatory,  he 
must  answer  in  damages  to  the  injured  party. 
Bama  V.  CampbeU,  69  N.  H.  128,  47  Am. 
Kep.  183;  MaUary  v.  Pioneer- Press  Co.  84 
Mi  on.  521 ;  Detroit  Daily  Post  Co,  v.  Mc Ar- 
thur, 16  Mich.  452;  SJuckdl  v.  Jackson,  10 
Cush.  25.  As  was  said  by  Coleridge,  /.,  in 
Damson  v.  Duncan,  7  El.  &  Bl.  231 :  **  There 
is  no  difference  in  law  whether  tlie  publica- 
tion is  by  the  proprietor  of  a  newspaper  or 
by  some  one  else.  There  is  no  legal  duty  on 
either  to  publish  what  is  Injurious  to  an- 
other, and,  if  any  person  does  so,  he  must  de- 
fend himself  on  some  legal  ground."  Judge 
Drummond  says :  **  We  all  desire  the  entire 
freedom  of  the  press,  but  it  has  never  been 
understood  as  authorizing  the  bringing  of 
charges  against  a  man  of  his  having  com- 
mitted a  crime  unless  those  charges  were  true. 
Now  there  is  nothing  in  this  plea  to  indicate 
that  these  charges  were  true,  but  only  that 
they  had  reason  to  believe  that  there  was 
something  in  them,  and  that  they  were  made 
in  good  faith  and  for  honest  purposes  by  them 
as  the  conductors  of  a  public,  journal.  That 
will  not  do.  It  would  be  tolerating  charges 
in  the  public  press  against  individuals  sim- 
ply under  color  of  what  was  claimed  to  be 
a  criticism.  It  may  be  said  here  that  the 
motive  was  an  honest  one,  but  I  hardlv  think 
that  with  an  honest  motive  a  lournalist  has 
a  rie^lit  to  proclaim  .to  the  world  that  a  par- 
ticular individual  is  a  thief  or  a  murderer, 
or  that  he  has  committed  any  other  crime  in 
the  catalogue  of  crimes.  The  only  thing  that 
can  justify  that  is  that  it  is  true.  Under  our 
law,  if  it  is  true,  he  can  make  it.  All  pub- 
lic men,  if  this  were  the  rule  would  be  at 
the  mercy  of  every  journalist,  and  they  could 
launch  charges  a^inst  such  a  man  with  en- 
tire impunity.  I  do  not  feel  inclined  to 
adopt  any  rule  which  would  allow  such  a 
license,"  SmHh  v.  Tribune  Co.  4  Blss.  477. 
The  publication  complained  of  in  the  case 
under  consideration  imputed  to  the  plaintiff 
a  crime  of  the  most  infamous  character, — 
that  of  being  a  ''perjured  villain,"  and  by 
his  false  swearing  deceiving  the  court, — and, 
under  the  law,  was  not  privileged  either  act- 
ually or  conditionally,  although  the  plain- 
tiff was  at  the  time  a  candidate  for  an  elec- 
tive office.  Nor  does  the  admitted  fact  that 
it  was  but  a  republication  of  what  Sutton 
had  previously  published  amount  to  a  justi- 
fication, even  if  done  in  the  utmost  good 
faith,  and  with  an  honest  belief  in  its  truth, 
and  for  the  purpose  of  informing  the  voters. 
A  newspaper  cannot  copy,  even  in  the  way 
of  news,  without  liability,  a  libelous  article 
from  another  paper.  Davis  v.  Sladden,  17  Or. 
259.  But  the  fact  that  it  was  so  copied  may 
and  should  be  considered,  together  with  all 
the  other  circumstances  of  the  publication, 
when  properly  pleaded,  in  determining  the 
good  faith  of  the  defendant,  and  as  tending 
to  show  want  of  actual  malice,  and  thus  ^o 
in  mitigation  of  damages.  McDonald  v. 
Woodruff,  2  Dill.  244;  Binlde  v.  Davenport, 
88  Iowa,  366 ;  Eeioitt  ▼.  Pioneer-Press  Co,  23 
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Minn.  178,  23  Am.  Rep.  680.  We  are  of  the 
opinion,  therefore,  that  no  error  was  com- 
mitted by  the  trial  court  in  overruling  the 
motion  for  a  nonsuit,  or  in  instructing  the 
lury  that  malice  was  implied  from  the  pub- 
lication and  that  the  previous  publicaticm 
by  Sutton  was  no  defense. 

The  next  assignment  of  error  is  In  the  «id« 
mission,  for  the  purpose  of  showing  malice 
in  fact,  of  proof  that  after  the  publication 
complained  of,  and  before  the  commencement 
of  this  action,  the  defendant,  in  the  presence 
of  divers  persons,  said  that  "the  men  that 
voted  for  that  old  former  Upton  were  thieves^ 
robbers,  and  sons  of  bitches. " 

If  these  words  can  be  considered  as  making 
any  charge  against  the  plaintiff,  it  is  that  of 
forgery ;  and,  as  no  such  charge  is  alleged  in 
the  complaint,  the  only  question  presented 
by  the  exception  is  whether,  in  an  action  for 
libel,  evidence  of  a  charge  of  a  different 
nature  and  at  a  different  time  from  that  al- 
leged in  the  complaint  can  be  given  for  the 
purpose  of  showing  malice  or  the  animus  of 
the  defendant  in  the  publication  complained 
of.  Upon  this  question  the  authorities  are 
in  contlict,  but,  in  our  opinion,  the  better 
rule  seems  to  be  that  where  the  subsequent 
words  or  publication  impute  the  same  crime, 
or  may  fairly  be  considered  as  a  renewal  of 
the  original  charge,  they  may  be  given  in 
evidence,  as  tending  to  show  express  malice 
and  to  enhance  the  damages,  (fjeonard  ▼. 
Pope,  27  Mich.  145,)  but  that  evidence  can- 
not be  given  of  actionable  words  spoken  or 
published  on  another  occasion,  and  charginsr 
a  separate  and  distinct  crime  from  that 
charged  in  the  complaint,  for  the  purpose  of 
showing  malice,  or  for  any  other  purpose, 
for  the  reason,  as  stated  bv  Parker,  Ch.  J., 
that  ''this  is  a  distinct  calumny,  for  which 
the  plaintiff  has  a  right  to  his  action,  and, 
though  it  may  tend  to  prove  malice  as  to  the 
first  words,  so,  also,  will  it  necessarily  go 
to  enhance  the  damages,  for  no  jury  can  say 
how  much  or  how  little  of  the  damages  were 
given  on  account  of  this  second  charge." 
BodweU  V.  Swan,  8  Pick.  876.  To  the  same 
effect  are  Boot  v.  Lowndes,  6  Hill,  518,  41 
Am.  Dec.  762 ;  Howard  v.  Sextan,  4  N.  Y. 
157;  Frader  v.  MeCloskey,  60  N.  Y.  887,  19 
Am.  Rep.  193 ;  Distin  t.  Boss,  69  N.  Y.  122; 
Bai-r  V.  Hack,  46  Iowa,  808.  This  is  recog- 
nized as  the  better  rule  by  Mr.  Townshend 
in  his  work  on  Slander  and  Libel,  (sec. 
392 :)  and  in  a  note  to  Odgers  on  Libel  and 
Slander,  Mr.  Bigelow,  a  writer  of  recognized 
learning  and  ability,  after  a  careful  review 
of  the  authorities  in  this  country,  reaches  the 
conclusion  that,  *'bv  the  better  authorities, 
evidence  of  the  publication  of  defamation 
upon  the  plaintiff,  other  in  substance  than 
that  sued  for,  is  not  admissible  on  ground* 
of  policy."  Page  271,  n<?£tf.  The  distinction 
between  the  admissibility  as  evidence  of 
charges  of  a  nature  different  from  those  in 
suit  and  the  repetition  of  the  charges  made 
in  the  complaint  seems  to  be  put  upon  the 
ground  that  a  repetition  of  Uie  libel  or  slan- 
der and  the  original  offense  may  be  practi- 
cally treated  as  one  wrong,  and  as  to  the  rep- 
etitions used  in  evidence,  all  barred  by  the 
one  judgment,    (Leonard  t.   Pope,   Boat  ▼• 
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Lofcndet  and  Fratier  t.  MeChskgy,  aupraj) 
which  obviously  could  not  be  true  of  the 
publication  of  a  different  charge.  The  rep- 
etitions made  use  of  in  evidence  In  a  partic- 
ular trial  are  treated  as  barred  by  the  Judg- 
ment, because  the  Jury  are  presumed  to  have 
considered  them  in  estimating  the  damages 
for  the  original  publication.  If,  however, 
charges  of  a  different  nature  are  admitted  in 
evidence  for  the  purpose  of  (lowing  ani- 
mus.— and  they  certainly  could  not  be  com- 
petent for  any  other  purpose, — the  Jury  may, 
indeed,  be  instructed  that  they  must  not  give 
(liiiiiH^es  therefor ;  yet,  as  has  been  remarked, 
such  instruction  will  be  wasted  upon  the 
iivemge,  and  perhaps  upon  a  highly  culti- 
vntcd,  jury.  Moot  v.  Loumdes,  supra.  For 
this  reason  it  is  thought  best  to  hold  "that 
such  evidence  is  not  admissible  for  any  pur- 
pose." The  subsequent  defamation  given  in 
evi<ience  in  this  case,  if  true,  was  a  distinct 
uihunny,  for  which  the  plaintiff  had  a  right 
of  action ;  and,  indeed,  such  action  w:is  pend- 
ing at  the  time  it  was  given  in  evidence, 
ana  hence  we  think  its  admission  was  error. 
The  next  assignment  of  error  is  in  the  in- 
struction to  the  jury  that,  if  the  plea  of  the 
truth  of  the  charge  in  Justification  is  not  sus- 
tained by  the  evidence,  **the  Jury  may  con- 
sider that  as  a  repetition  and  republication 
of  the  original  charge,  and  consider  the  same 
in  aggravation  in  assessing  the  damages,  and 
as  evidence  of  malice  on  the  part  of  defend- 
ant against  the  plaintiff. "  It  was  formerly 
the  law  that  if  the  defendant  in  a  libel  suit 
pleaded  the  truth  in  justification,  and  failed 
to  establish  such  plea,  it  was  considered  as 
evidence  of  malice,  and  in  aggravation  of 
the  injury,  and  he  was  preclucled  from  ask- 
ing any  mitigation  of  damages,  even  if  the 
Elea  was  made  in  good  faith  and  with  an 
onest  belief  that  it  was  true.  Bvfh  v.  Pros- 
ier, 11 N.  Y.  866.  But  section  91  of  the  Code 
of  this  state  (which  provides  that  the  defend- 
ant, in  his  answer,  may  allege  both  the  truth 
of  the  matter  charged  and  ''any  mitigating 
circumstances  to  reduce  the  damages,  and, 
whether  he  proves  the  justification  or  not,  he 
msy*give  in  evidence  the  mitigating  circum- 
stances") has  changed  the  rule,  and  under 
this  section  the  damages  are  not  necessarily 
affected  by  a  failure  to  make  good  a  plea  of 
jttstiflciition.  It  will  depend  upon  the  mo- 
tive with  which  the  plea  was  interposed, 
and  the  good  faith  of  the  defendant.  If, 
under  the  color  of  justification,  the  defend- 
ant seeks  to  reiterate  and  perpetuate  his  slan- 
der, it  may  be  considered  by  the  jury  as 
evidence  of  malice,  and  in  aggravation  of 
damages ;  but  where  the  plea  is  made  in  good 
faith  and  all  that  can  be  said  is  tha^  he  has 
failed  to  fully  support  it  by  competent  proof, 
we  do  not  see  the  justice  of  applying  a  rule 
to  bim  not  applicable  to  the  other  litigants 
who  happen  to  fail  in  a  bona  fide  defense. 
The  result  of  the  decisions  of  the  state  of 
New  York,  under  a  statute  like  oun,  is  that 
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the  mere  inability  to  establish  a  justification 
is  no  evidence  at  all  of  malice  or  in  aggrava- 
tion of  damages,  nor  will  it  preclude  the  de- 
fense from  asking  that  the  damages  be  miti- 
gated where  it  appears  that  he  was  free  from 
malice,  and  had  good  reason  to  believe  the 
libel  that  he  published  to  be  true.  Bush  v. 
Prosser,  supra;  Bisbev  v.  Shaw,  12  N.  Y.  67 ; 
Klinck  V.  CoUfy,  46  N.  Y.  427,  7  Am.  Rep. 
860 ;  Distin  v.  Boss,  69  N.  Y.  122 ;  8po**her 
V.  Keeler,  51  N.  Y.  527.  In  Distin  v.  Rom, 
supra,  Church,  Oh.  J.,  says:  "The  code  liiis 
made  this  change  in  tiie  law  as  it  previously 
stood  that,  although  the  justification  is  not 
sustained  vet,  the  facts  adduced  for  that  pur- 
pose may  be  used  in  mitigation  of  daniHges 
if  they  tend  to  show  good  faith  or  belief  in 
the  truth  of  the  words  uttered.  But  when 
there  is  a  total  failure  of  proof  tending  in 
this  direction,  and  the  circumstances  evince 
malice  in  reiterating  tlie  slumler  in  the 
pleadings  it  is  allowable  for  the  jury  to  take 
that  circumstance  into  consideration.  Thorn 
V.  Knapp,  42  N.  Y.  474,  1  Am.  Rep.  661, 
and  cases  cited."  Indeed,  the  rule  of  tJie 
common  law  has  been  deemed  so  hardi  and 
unjust  that  it  has  been  so  modified  in  this 
country  as  that  an  approved  plea  of  the  truth 
is  probably  at  the  present  day  nowhere  held 
to  be  necessarily  evidence  of  malice,  but  the 
question  now  turns  upon  the  circumstances 
of  the  plea.  Odgers,  Libel  &  Slander,  g  274, 
note,  where  the  authorities  are  collated ;  Sloan 
V.  Petrie,  15  111.  425 ;  Harbison  v.  Shook,  41 
111.  141;  Haiover  v.  Havner,  78  111.  412; 
Pallet  V.  Sargent,  86  N.  H.  496 ;  Proctor  v. 
Houghtaling,  87  Mich.  41 :  Bansone  v.  Cliris- 
tian,  49  Ga.  491 ;  Henderson  v.  Fox,  88  Ga. 
288 ;  \Vard  v.  Dick,  47  Conn.  800,  86  Am. 
Rep.  57. 

Now,  in  this  case  the  defendant  gave  evi- 
dence  tending  to  support  the  plea  of  justifi- 
cation. Indeed,  it  was  substantially  admit- 
ted on  the  trial  that  the  plaintiff  did  make 
an  affidavit  in  proof  of  the  publication  of  the 
summons  in  the  divorce  case  of  Moore  v. 
Moore  which  was  untrue,  his  explanation  be- 
ing that  it  was  made  by  mistake.  Upon  the 
other  plea— that  he  committed  perjury  in 
the  case  of  State  v.  Maddenr—no  evidence  as 
to  its  truth  was  offered  by  the  defendant, 
but  he  gave  evidence  tending  to  show  that  it 
was  made  in  good  faith,  and  with  an  honest 
belief  at  the  time  that  it  was  true  and  could 
be  sustained  by  the  proof.  It  was  therefore 
error  to  instruct  the  jury  unqualifiedly  that, 
if  the  defendant  failed  to  sustain  the  plea  of 
justification,  they  might  consider  it  in  ag- 
srravation  of  damages.  It  should  have  been 
Teft  to  the  jury  to  decide  from  the  evidence 
and  the  manner  and  spirit  with  which  the 
defense  was  conducted  whether  the  real  ob- 
ject of  the  plea  was  to  defend  the  action  with 
a  reasonable  expectation  of  success,  or  to  re- 
peat the  original  slander. 

It  follows  that  the  judgment  of  the  court  he- 
low  must  be  reversed,  and  a  new  trial  erd/sred. 
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InhabitanU  of  tbe  Town  of  MATNARD. 
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A  town  eaanot  be  made  rabjeet  to  aa 
action  for  libel  <n  publlshiog  a  report  of  an 
iDvestifiratlDff  committee  as  to  the  manner  in 
which  a  contract  with  the  town  has  been  per. 
formed. 

amy  14, 1893.) 

BEPORT  by  the  Superior  Court  for  Suffolk 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  after  verdict  in  favor  of  de- 
fendant in  an  action  broufbt  to  recover  dam- 
ages for  the  alleged  publication  of  a  libel. 
Judgment  an  the  verdict. 

Defendant  appointed  a  committee  to  investi- 
gate the  manner  in  which  complainant  and  a 
third  person  were  executing  a  contract  for  the 
construction  of  waterworks  for  the  towo. 
The  committee  reported  in  writiog.  The  re- 
port was  read  in  a  public  town  meeting,  open 
to  all  who  chose  to  attend,  and  in  the  hearing 
of  nonresidents.  After  the  reading  of  the  re- 
port, the  moderator  of  the  meeting  warned  the 
town  to  be  careful,  aa  the  report  was  libelous. 
The  report  was  accepted,  adopted,  and  ordered 
to  be  printed  and  circulated.  The  report  con- 
tained matter  which  complainant  claimed  was 
libelous,  and  of  the  following  character: 

(a.)  That  the  plaintiff  would  steal;  that  he 
had  been  caught  at  It. 

(b.)  That  the  plaintiff  was  dishonest. 

(c.)  That  the  plaintiff's  note  was  not  worth 
ten  cents. 

(d.)  Tiiat  the  plaintiff  was  guilty  of  dishonor- 
able and  unbusioesft-like  practices  In  connec- 
tion with  his  employment  by  the  Chapman 
Valve  Manufacturing  Company. 

(e.)  That  the  plaintiff  defrauded  his  em- 
ployer, McCallan,  in  connection  with  the  con- 
tract. 

(f.)  That  the  plaintiff  attempted  to  induce 
the  Geo.  F.  Blake  Manufacturinir  Company  to 
use  poorer  and  cheaper  materials  than  were 
called  for  in  certain  specifications,  and  thus 
commit  a  fraud. 

Further  facts  appear  in  the  opinion. 

Mestrs,  Edward  Avery  and  H«  L. 
Baker,  for  plaintiff: 

The  brains  that  composed,  the  hand  that 
wrote,  and  the  voice  that  read,  the  defamatory 
words  belonged  to  the  agents  of  the  defendant 
acting  for  and  in  its  interest 

The  defendant  in  its  corporate  and  primary 
capacity,  by  the  vote  of  its  inhabitants  assem- 
bled in  a  legal  town  meeting,  accepted,  ap- 
proved, and  adopted  this  work  of  its  agents, 
and  thanked  them  for  doing  it. 
-    Fogg  V.  Boston  db  L.  R,  CSrp.  148  Mass.  518. 

The  defendant  thus  aKsuroed  and  took  on  it- 
self the  full  responsibility  for  the  composing, 

NOTB.— This  scemB  to  be  a  case  without  precedent 
in  the  United  States.    See  the  case  following  for 
note  on  the  question  of  the  truth  as  a  defense  in  a 
libel  case. 
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writing,  and  public  reading  of  the  alleged 
libel.  o  ^ 

The  defendant  by  its  vote  also  directed  that 
the  report  be  printed  and  circulated. 

The  plaintiff  is  not  required  to  prove  the 
manner  in  which  it  was  done  or  that  the  per- 
sons who  did  it  were  es|>ecially  authorized  by 
some  further  vote  or  appointment  of  the  de- 
fendant. 

Conlon  V.  Bastern  B.  Co.  185  Mass.  196. 

All  that  the  occasion  demanded  could  have 
been  fully  accomplished  without  the  charge  of 
larceny,  and  without  making  the  charges  in 
the  fourth  count  of  the  declaration,  with  the 
exception  perhaps  of  the  reference  to  the  Blake 
Company. 

Ko  one  of  these  charges  was  relevant  to  the 
inquiries  or  necessary  to  be  reported,  or  hav- 
ing been  reported  needful  in  the  interest  or  for 
the  protection  of  the  defendant,  the  public  or 
any  one  else,  to  be  accepted,  adopted,  or 
pnnted. 

A  privileged  action  will  furnish  no  excuse 
to  indulge  malice  and  not  in  good  faith  to  per- 
form  a  duty  or  make  a  communication  bene- 
ficial to  others. 

Bradley  v.  Heath,  12  Pick.  164,  22  Am.  Dec. 
418;  S/teekell  v.  JaeJaon,  10  Cusb.  25. 

The  question  of  good  faith  on  the  part  of  the 
defendants  and  tb^r  honest  belief  in  the  truth 
of  the  statements  are  matters  of  fact  which  are 
to  be  determined  by  the  Juiy. 

Qa^it  V.  Gilbert,  6  Gray,  d9. 

It  is  for  the  Jury  to  decide  whether  the  de- 
fendant had  made  an  honest  report,  or  whether 
it  was  made  with  the  purpose  wrongfully  to 
defame  the  plaintiff. 

AtwiU  V.  Mackintosh,  120  Mass.  177. 

The  principle  on  which  privileged  com- 
munications rest  is  inconsistent  wiih  the  idea 
of  a  communication  made  by  a  society  or  con- 
gregation of  persons,  or  by  a  private  company 
or  corporate  body. 

BeardOey  v.  Tappan,  5  Blatchf.  497. 

Publications  falsely  charging  the  commis- 
sion of  a  crime,  when  not  based  upon  facts  le- 
gally tending  to  prove  a  crime,  are  not  privi- 
leged. 

PeopU  V.  Detroit  Post  db  Tribune  Co.  54 
Mich.  457. 

A  report  by  the  officers  of  a  corporation  to 
the  stockholders  is  privilep^d,  but  the  privi- 
lege extends  only  to  making  the  report,  and 
not  to  the  preservation  of  it  in  the  form  of  a 
book  distributed  among  the  stockholders  and 
in  the  community. 

PhUadelphia,  W.  dB,  R  Go.Y.  Quigleif,  62 
U.  8.  21  How.  202,  16  L.  ed.  78. 

Confidential  communications  may  not  be 
shouted  across  the  street  for  all  passers  to 
hear. 

Odgers,  Libel  &  Slander,  201. 

A  communication  made  by  a  person  is  priv- 
ileged, which  a  due  regard  to  his  own  interests 
renders  necessary,  if  he  could  have  done,  all 
that  his  duty  or  interest  demanded,  without 
libeling  or  slandering  the  plaintiff,  the  words 
are  not  privi leered. 

Gaesett  v.  Gilbert,  6  Gray.  9i;Ea9leyv,  Mose, 
9  Ala.  266;  Brown  v.  Oroome,  2  Stark.  £97;  Lay 
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T.  Law9on,  4  Ad.  ft  El.  795;  Stoeklejfy.  OUm- 
ent,  4  Bing.  102. 

Tbe  privilege  maybe  lost  if  the  extent  of  its 
publicsdoD  be  excessive. 

QaneU  v,  Gilbert,  supra;  Smith  t.  SmUh,  9 
L.  R.  A.  52,  17  Wash.  L.  Rep.  816:  Lay  v. 
jMtt$on,  Brown  ▼.  Oroome,  and  Jdtoekley  ▼. 
Clfmeni,  ntpra. 

Whenever  a  person  deliberately  adopts  a 
method  of  communication  which  gives  annec- 
cflsary  publicity  to  statements  defamatory  of 
another,  tbe  Jury  will  be  justified  in  finding 
malice. 

Odgers,  Libel  &  Slander,  581,  5S2a;  (/Don: 
affhue  V.  MeO&oern,  28  Wend.  26;  J<mM  v. 
Forehawt,  89  Ga.  520;  Robertson  v.  MeDougaU, 
4  Bing.  670;  Tiuon  v.  Ewins,  12  Ad.  ft  El.  788. 

A  municipal  corporation  is  liable  for  a  libeL 

Cate  V.  Stringer,  El.  Bl.  ft  EL  128;  McLay 
T.  Bruee  County  Ccrp,  14  Ont.  C.  P.  Div.  898. 

Assuming  distinction  between  English  and 
Kew  England  municipal  corporations  (1  DilL 
Mud.  Corp.  4th  ed.  par.  29),  to  exist  in  the 
chartered  rights,  duties,  and  liabilities  of  such 
corporations,  it  is  greatly  diminished  and 
totally  disappears  when  the  New  England  mu- 
nicipslity  is  authorized  by  special  act,  subject 
U>  its  voluntary  acceptance,  to  do  anything 
for  its  particular  use,  profit,  or  benefit. 

If  the  evidence  introduced  br  the  plaintiff  is 
sufficient  to  justify  a  jury  in  finding  a  verdict 
in  his  favor  if  an  individual  or  a  private  cor- 
poration was  the  defendant,  it  seems  perfectlv 
clear  that  he  is  entitled  to  a  verdict  against  this 
defendant. 

A  corporation  cannot  set  up  as  a  defense  to 
an  action  for  the  wrongful  invasion  of  an- 
other's rights,  that  authority  was  not  conferred 
by  the  charter  to  do  the  act  complained  of  in 
a  corporate  capacity. 

2  Morawetz,  Priv.  Corp.  par.  726. 

Corporations  are  liable  for  every  wrong  tbey 
commit,  and  in  such  cases  the  doctrine  of  vUra 
vires  has  no  application. 

First  Nat  Bank  of  CarliOe  t.  Oraham,  100 
TJ.  8.  702,  25  L.  ed.  751;  Monument  Nat  Bank 
▼.  GlobeWorks,  101  Mass.  59,8  Am.  Kep.  822; 
Samsden  v.  Boston  d  A.  R.  Oo.  104  Mass.  120. 
6  Am.  Rep.  200;  Baltimore  4b  P,  R.  Co,  v. 
Mfth  Baptist  Church,  108  U.  8.  880,  27  L.  ed. 
744:  SaU  Lake  City  T.  HoUUter,  118  U.  8.  256, 

80  L.  ed.  176;  Thayer^,  Boston,  19  Pick.  516, 

81  Am.  Dec.  157;  Tarborough  v.  Bank  of  Eng- 
land, 16  East,  6;  Smith  v.  Birmingham  Qas 
Light  Co.  1  Ad.  ft  El.  526;  Clark  v.  Washing- 
ton, 25  U.  S.  12  Wheat.  40, 6  L.  ed.  544;  Baker 
▼.  Boston,  12  Pick.  184,  22  Am.  Dec.  421;  Big- 
slow  V.  Randolph,  14  Gray,  548;  Reed  v.  Home 
Sav.  Bank,  180  Mass.  445,  89  Am.  Rep.  468; 
Coe  V.  Wise,  5  Best  ft  8.  440;  Green  v.  London 
General  Omnibus  Ob.  29  L.  J.  C.  P.  N.  8.  18. 

As  to  all  matters  which  by  legislative  au- 
thority a  city  or  town  voluntarily  sssumes  to 
do,  for  its  special  use,  benefit,  profit,  or  con- 
venience, the  limited  liability  attaching  to  it 
under  its  charter  disappears,  and  it  stands  on 
the  same  footing  as  any  individual  or  private 
corporation. 

Riddle  Y,  Locks  db  Canal  Proprs.  7  Mass.  185; 
Mersey  Bocks  v.  Gibbs,  L.  R.  1  H.  L.  Cas.  98; 
Ooe  V.  Wise,  5  Best  ft  8.  707;  Fogg  t.  Griffln, 
2  Allen,  6;  Eewettv.  Swift,  8  Allen,  428;  Afoore 
▼.  FitcMmrg  R.  Corp.  4  Gray,  465, 64  Am.  Dec 
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88;  Hdmes  v.  Wakefiald,  12  Allen,  581, 90  Am. 
Dec.  171;  Coleman  v.  New  York  d  If.  B,R  Co. 
106  Mass.  169. 

A  corporation  may  be  liable  for  actual  mal- 
ice or  express  malice. 

Reed  v.  Home  San.  Bank.  180  Mass.  448,  89 
Am.  Rep.  468;  Copley  v.  Growr  db  B.  Sewing 
Maeh.  (&.  2  Woods,  0.  C.  494;  First  Nat.  Bank 
of  CarUile  v.  Graham,  100  U.  8.  702.  25  L.  ed. 
751;  2  Morawetz,  Priv.  Corp.  par.  727,  and  cita- 
tions; 2  Waterman,  Corp.  par.  282,  and  cita- 
tions; Salt  Lake  City  v.  Hdaiiter,  118  IT.  8. 261, 
80L.ed.177. 

A  corporation  is  liable  in  damages  for  the 
publication  of  a  libel,  as  it  is  for  other  torts. 

Lothrop  V.  Adams,  188  Mass.  479,  48  Am. 
Rep.  528. 

To  establish  its  liability,  the  publication 
must  be  shown  to  have  been  made  by  its 
authoritv,  or  to  have  been  ratified  by  it,  or 
to  have  been  made  by  one  of  its  servants  or 
agents  in  the  course  of  the  business  in  which 
he  was  employed. 

Fogg  V.  Boston  4b  L.  R.  Corp.  148  Mass.  516; 
a  Morawetz,  Priv.  Corp.  par.  727;  2  Water- 
man, Corpj)ar.  281,  note  a,  par.  282^  and 
citations ;  Whitfield  v.  South  Eastern  R.  Go. 
El.  Bl  ft  El.  121,  and  note  a,  par.  122;  Green  v. 
London  General  Omnibus  Co,  7  C.  B.  N.  S.  290. 

Towns  and  other  municipal  corporations 
have  been  held  to  the  general  liability  of  pri- 
vate corporations  and  natural  persons  that  o^n 
and  manage  the  same  kind  of  property. 

BaHey  v.  New  York.  8  Hill,  541.  88  Am.  Dec. 
669;  Reed  v.  Home  Sav.  Bank,  180  Mass.  446, 
447,  89  Am.  Rep.  468. 

Mr.  J.  Hillia  for  defendant. 

Morton*  Jl,  delivered  the  opinioa  of  the 
court: 

It  is  possible  that  this  case  might  be  disposed 
of  on  the  ground  there  was  no  publication  by 
the  town  of  the  alleged  libel,  or  that  what  was 
done  was  privileged;  but,  as  we  are  of  opinion 
that  the  defendant  is  not  liable  on  the  main 
question,  we  have  not  considered  the  questions 
of  publication  and  privilege.  Towns  are  in- 
stituted, in  this  state  and  New  England  gen- 
erally, for  political  purposes.  They  are  cre- 
ated for  convenience  in  the  administration  of 
the  government.  Stone  v.  Charlestown,  114 
Mass.  228;  Coolidge  v.  Brookline,  Id.  596;  Aga- 
warn  V.  Hampden  County,  180  Mass.  581.  They 
ai  e  given  such  powers  as  are  necessary  to  carry 
into  effect  the  purposes  for  which  they  are  or- 
ganized. Their  powers  are  special  and  limited, 
because  the  purposes  for  which  they  are  estab- 
lished are  circumscribed.  8o  fsr  as  the  duties 
imposed  upon  them  are  purely  public,  and  com- 
mon to  all  towns,  such  as  the  maintenance  of 
police,  health,  schools,  and  highways,  for  in- 
stance, they  are  not  liable  for  an  injury  caused 
to  any  one  through  neglect  in  their  perform- 
ance, except  in  cases  where  a  remedy  is  ex- 
pressly given  by  statute.  Hill  v.  Boston,  122 
Mass.  844.  28  Am.  Rep.  882;  Tindley  v.  Salem, 
137  Mass.  171, 50  Am.  Kep.  289.  But  there  are 
manv  matters  upon  which  they  act  that  are  of 
local  concern,  and  which,  though  public  in  the 
sense  that  they  are  for  the  general  benefit  of  all 
of  the  inhabitants  of  the  particular  town,  are 
8x>ecial  to  the  inhabitants  of  that  town.  Such 
are  waterworks,  gas  or  electric  lighting,  free 
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batbff,  the  mafnteoance  of  main  drains  and 
common  sewers,  and  other  similar  things. 
Upon  all  these  matters,  those  which  are  com- 
mon to  all  towns  and  those  which  may  he  called 
specid  and  local,  towns  may  act  at  meetings 
regularly  called  according  to  law.  All  thines 
relating  to  them  are  or  properly  may  be  sub- 
ject to  the  action  and  consideration  of  the  vot- 
ers of  the  town  duly  assembled  in  town  meet^ 
ing;  and  whatever  is  done  at  such  a  meeting  is 
done  in  a  legislative  capacity,  and  not  in  any 
sense  by  it  as  a  political  body,  or  quasi  private 
corporation,  whatever  may  be  the  subject  that 
is  acted  upon.  The  town  may,  at  such  meet- 
ings, act  through  committees,  as  the  legisla- 
ture does,  and  may  accept  or  reject,  in  whole 
or  in  part,  or  recommit  or  modify  in  any  man- 
ner, the  reports  of  its  committees.  When  the 
reports  are  finally  acted  on  by  the  town,  they 
become  part  of  the  doings  of  the  meetings  at 
which  such  action  took  place.  The  town  may 
print  s^nd  publish  them  in  whole  or  in  part,  as 
the  general  court  prints  and  publishes  its  pro- 
ceedings. The  town  meeting  is  a  political 
body,  like  the  general  court  No  statute  gives 
a  right  of  action  against  a  town  to  any  individ- 
ual who  may  be  referred  to  in  a  vote  of  the 
town,  or  In  any  report  of  a  committee  accepted 
by  it,  in  a  manner  which,  if  it  were  done  by  a 
private  person,  would  be  libelous;  and  no  ac- 
tion lies  on  general  principles,  because  what  ia 


done  by  the  town  is  done  by  It  in  such  a  case 
as  a  political  body  and  as  a  part  of  the  admin- 
istration of  the  government.  To  hold  that  an 
action  of  libel  could  be  maintained  against  the 
defendant  under  the  circumstances  set  out  in 
this  case  would  be  to  hold,  in  effect,  that  any 
party  who  felt  himself  aggrieved  by  any  state- 
ment in  the  record  of  any  city  council  in  this 
state  could  maintain  an  action  for  libel  against 
the  city.  We  have  been  referred  to  no  case  in 
this  country  in  which  an  action  of  libel  has 
been  maintained  against  a  city  or  town.  A 
case  in  Canada  and  one  in  England,  to  which 
our  attention  has  been  called,  manifestly  throw 
no  light  on  the  question,  because  of  the  differ- 
ences between  English  and  American  munici- 
Salities.  1  Dill.  Mun.  Corp.  8d  ed.  §g  28,  29. 
[oreover,  it  would  seriously  impair  the  free- 
dom of  investigation  which  is  often  required  in 
the  proper  conduct  of  municipal  affairs  if  cit- 
ies and  towns  were  to  he  subjected  to  the  lia- 
bility of  actions  for  libel.  The  view  which  wa 
have  taken  of  the  case  has  rendered  it  unnec- 
essary to  consider  whether  a  town  can  be 
guilty  of  malice,  or  to  consider  under  what  cir- 
cumstances an  action  of  tort  will  lie  against  a 
town  and  under  what  circumstances  not,— 
questions  which  have  been  discussed  at  soms 
length  by  the  plaintiff  in  his  brief, 
Verdiet  to  tiand. 


LOUISIANA  SUPREME  COURT. 


H.  J.  WARNER 

V. 

J.  G.  CLARE  et  oL,  Appts. 

(45  La.  Ann.  — .} 

*!•  tTnder  the  laws  of  Iioal|d«na»  libel  is 
»  qiubsi  offense*  acUoDable  under  the  broad 
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provision  of  the  oode :  **Bvery  act  whatever  of 
man  that  causes  dama«re  to:anotber  obliges  him 
by  whose  fault  it  happens  to  repair  it." 

8.  Our  courts  are  not  bound  by  the 
technical  distinctions  of  the  common 
law  as  to  words  actionable  per  ae  and  not  ac- 
tionable per  M. 

8*  TheezteMof  dama^tocreditisan 
inferential  lk*ct  arrived  at  only  by  an  exam- 
ination of  all  the  circumstances  in  a  case,  and 


NOTB.— 2Viith  OS  a  defeme  to  Wbd  or  dander. 

Generally  In  a  civil  action  the  truth  is  a  defense 
to  an  action  for  libel  or  slander,  but  attention  is 
called  to  the  peculiar  constitutional  provisions  of 
Florida,  Illinois,  Kansas,  Nebraska,  Nevada,  Bbode 
Island,  and  the  statutes  of  Delaware,  Kentucky, 
Louisiana,  Maine,  and  Massachusetts,  under  the 
subheads  **Motives**  and  **8tatutes.** 

The  truth  of  an  alleged  libel  is  a  defense  either  in 
Justification  or  mitiffation  of  damages.  Leduo  v* 
Graham,  Mont.  L.  Bep.  6  Sup.  Ct  611;  Trudei  v.  La 
Compagnie  D*Imprimerie  et  de  Publication  du 
Canada,  Id.  610;  Graham  v.  McLeish,  Id.  475. 

If  the  article  published  is  substantially  true  and 
published  in  the  Interest  of  the  public,  no  recovery 
can  be  had.  Trudei  v.  La  Compagnie  D*Impri. 
merle  etde  Publication  du  Canada,  wupra;  Turveon 
V.  Wurtele,  Mont.  L.  Bep.  6  Sup.  CL  891. 

In  Frees  Go.  v.  Stewart,  119  Pa.  584,  it  is  declared 
by  the  court  to  be  horn-book  Uiw  that  tiie  truth  ia 
a  defense  in  a  civil  action  for  libeL 

This  is  also  decided  in  numerous  other  cases. 
Muody  V.  Wight,  88  Kan.  178:  Vance  v.  Louisville 
Courier-Journal  (Ky.)  Oct.  81,  1893;  McAllister  v. 
Detroit  Free  Press  Co.  86  Mich.  458;  French  v.  De- 
troit Free  Press  Go.  Id.  468;  Perry  v.  Man,  1  B.  L 
2tL.  A.  A. 


£88;  Patten  v.  Belo,  79  Tex.  41;  Langelier  v.  Brous- 
seau,  6  Quebec  L.  Bep.  196:  Gugy  v.  Ferguson,  L.  B. 
U  P.  C.  409;  Beavor  v.  Hides,  2  Wils.  SOL 

The  same  rule  applies  to  slander.  Golderman  t* 
Steams,  78  Mass.  18L 

In  regard  to  verbal  slander  truth  is  a  Justification 
even  if  spoken  maliciously.  Foss  v.  Hildreth,  10 
Allen,  76. 

In  an  action  for  damages  for  libel  and  slander 
the  truth  of  the  charge  is  a  defense  under  La.  Acta 
1864,  p.  884,  providing  in  any  civil  suit  the  defend- 
ant may  plead  in  justification  the  truth  of  the 
matter,  and  may  maintain  and  prove  said  plea  by 
all  legal  evidence.  Bayne  t.  Taylor,  14  liu  Ann. 
407. 

Under  Virginia  Bev.  Code  1819,  p.  684,  all  words 
insulting  were  actionable  and  no  plea  of  Justifica- 
tion was  ad  missible.  Brooks  v.  Calloway,  12  Leigh« 
466:  Moeeley  v.  Moss,  6  Grate.  684. 

The  Virginia  Code  of  1878,  chap.  ITS,  (  50.  permits 
the  truth  of  the  words  declared  on  to  be  pleaded  in 
any  action  for  defamation.  This  last  statute  was 
passed  because  the  legislature  had  arrived  at  the 
conclusion  that  the  statute  as  a  civil  remedy  of 
suppressing  dueling  was  a  failure,  and  therefore 
determined  to  permit  any  plea  to  be  filed  in  an  a^ 
tion  under  i^  which  was  admissible  in  an  action  for 


See  also  47  L.  R.  A.  223,  859. 
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cannot  be  rab^ect  to  direct  proof.  Damagei  or 
Injarj  may  be  inferred  from  the  nature  of  the 
words  written,  and  from  the  circumstancea  ander 
which  tiiesr  were  written*  without  the  neceasity 
of  special  proof* 

4.  The  rule  thmt  pmrtAmm  rmMng  objeo- 
tionfl  in  the  lower  court  must  at  the 
trial  state  their  particular  gronndm  of 
objections,  the  materiality  of  the  action  com- 
plained of,  and  the  reasons  of  the  judfre  for  his 
rulings,  has  not  been  superseded  by  the  statute 
authorizing  objection  to  be  noted  in  lieu  of  a  bill 
of  exceptions.  Parties  must  still  disclose  every- 
thing necessary  to  enable  the  appellate  court  to 
say  that  the  court  below  erred. 

5.  A  plaintiir  may,  for  the  purpose  of 
proTing^the  aUegationa  of  hie  petition 
that  he  has  sulTered  special  and  ^neral  damage, 
as  the  result  of  certain  letters  written  and  seat 
out  by  the  defendants,  question  the  parties  who 
received  the  leiters.  or  heard  their  contents  dis- 
cussed, as  to  the  effect  produced  upon  them  by 
the  letters:  such  evidence  not  being  offered  to 
prove  the  meaning  of  the  words  used,  nor  the  in- 
nuendo charged*  but  the  substantive  fact  ot  dam- 
age sustained. 

(May  2S.  ISOBL) 


slander  at  common  law.    ChaAn  v.  Lynch,  88  Va. 

ioa. 

It  is  said  in  Bailey  v.  Dodge,  28  Kan.  72,  which 
was  an  action  for  malicious  prosecution,  that  if  the 
defendant  bad  reasonabte  crrounds  for  takinir  out 
a  search  warrant  for  stolen  property  against  plain- 
tiff, an  action  would  not  lie  for  libel. 
'     But  belief  in  the  truth  of  the  charges  is  not  a  de- 
;-i  fense.    Gampbell  v.  Spottiswoode,  8  L.  T.  N.  &  201. 
xiSfiestA&TW. 

EjFect  of  motives  and  reawns. 

As  to  whether  or  not  truth  Is  a  defense  to  libel, 
'  without  showing  that  the  publication  was  made 
I  with  good  motives  and  for  Justifiable  ends,  depends 
^  on  the  peculiar  statutory  or  oonstltutional  pro- 
;  vision  of  the  particular  state,  but  generally  the 
*  motives  are  immaterial  in  a  dvU  case. 

See  the  several  statutory  provisions  infra^  for  the 
laws  of  different  states. 

Truth  of  the  publication  is  a  complete  defense  in 
A  dvii  action  but  not  in  a  criminal  action  unless  the 
publication  was  Justifiable  under  Kan.  Const.,  9  U, 
Bill  of  Biirhts,  which  provides  \hat  in  all  civil  or 
criminal  actions  for  libel  the  truth  may  be  given  in 
evidence,  and  if  it  shall  appear  that  the  alleged  U- 
belous  matter  was  published  for  Justifiable  ends  the 
accused  party  shall  be  acquitted.  Castle  t.  Hous- 
ton, 19  Kan.  417, 27  Am.  Rep.  127. 

Under  W.  Va.  Const.,  art.  8,  S  8,  providing  that 
truth  may  be  a  Justification  if  the  publication  was 
made  in  good  faith  and  for  Justifiable  ends,  the  mo- 
tive cannot  be  given  In  evidence  under  the  general 
issue,  and  the  facts  must  be  pleaded  showing  the 
ireneral  charge  tu  be  true.  Sweeney  v.  Baker,  18 
W.  Va.  168.  81  Am.  Uep.  757. 

Under  La.  Stat.  185ft,  Bev.  Stat^  S8  8640, 8041,  where 
the  truth  is  pleaded  in  Justification,  and  was  with 
«ood  motives  and  for  Justifiable  ends,  the  defend- 
ant who  has  been  sued  for  such  publication  will  be 
acquitted.  Perret  v.  New  Orleans  Times,  25  La. 
Ann.  170. 

The  main  case  of  Warnsh  v.  Clabk  is  somewhat 
g»eouliar  in  its  relation  to  this  subject  of  the  truth 
as  a  defense.  The  question  is  not  discueted  in  the 
case  but  it  appears  that  everythlnsr  said  m  the  let- 
ter complained  of  was  perfectly  true.  Neverthe- 
less the  letter  was  held  libelous,  on  the  ground 
that  it  was  not  Justified  and  was  intended  to  injure. 
21  L.  R  A. 


APPEAL  by  defendants  from  a  Judgment  of 
the  Civil  District  Court  for  the  Parish  of 
Orleans  in  favor  of  plaintifT  in  an  action 
brought  to  recover  damages  for  the  alleged 
publication  of  a  libeL    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Ourley  ft  Melleiit  for  appellants: 

There  is  nothing  of  a  libelous  nature  in  the 
letter,  and  nothing  from  which  it  could  be 
reasonably  inferred  that  Mr.  Warner  had  been 
discharged  for  dishonesty  as  charged  in  the  in- 
nuendo. 

The  language  used  was  not  capable  of  such 
meaning. 

MuUtgan  v.  CMs,  L.  R.  10  Q.  B.  649; 
Newell,  Defamation,  §26.  pp.  287, 2ti8;  Dunsee 
V.  Narden,  86  La.  Ann.  79. 

The  letter  was  written  by  defendants  in  the 
honest  belief  that  it  was  necessary  for  their 
protection,  and  was  therefore  a  privileged 
communication,  and  the  burden  was  on  plain- 
tifl  to  prove  express  malice  or  malice  in  fact 

Newell,  Defamation,  §  110,  p.  610. 

In  cases  of  privileged  communications  mal- 
ice is  never  presumed,  but  express  malice  or 
malice  in  fact  must  be  proved  by  the  plaintiff. 

Newell,  Defamation,  g§  16, 28,  pp.  821,  824; 


Good  faith  is  necessary  to  justify  the  publication 
of  a  libel  even  if  true  under  the  Florida  ooostitu  tion 
requiring  that  the  publication  of  the. truth  be  made 
with  good  motives.  Jones  v.  Towosend,  21  Fla. 
48U  58  Am.  Rep.  076;  Wilson  v.  Blarks,  18  Fla.  822. 

The  truth  of  the  charges  contained  in  a  libelous 
publication  is  not  a  defense  if  th^  motive  of  the 
publication  was  malloious  uoder  DeL  Act  1857.  pro- 
viding that  where  the  truth  Is  pleaded  as  a  defense 
in  libel  if  it  was  published  for  public  information 
and  with  no  malloious  motives  the  Jury  may  find 
for  the  defendants.  State  F.  &  K.  Ina.  Co.  v.  Groas- 
dale,  6  Houst  (Del.)  181. 

Massachusetts  Gen.  Stat.,  chap.  129,  (  77,  allowioff 
truth  to  be  proved  in  Justification  unless  there  was 
actual  malice,  applies  to  both  civil  and  criminal 
prosecutions.    Perry  v.  Porter,  124  Maas.  888. 

In  Dolloway  v.  TurrlU,  26  Wend.  888,  on  the 
question  as  to  whether  the  New  York  constitution 
authorizing  the  truth  to  be  given  in  evidence,  ap- 
plies to  civil  as  well  as  criminal  casea.  Senators 
Root  and  Verplanek  affirm,  but  the  chancellor  dor 
nies,  on  the  ground  that  to  apply  it  to  civil  suits 
the  defendant  would  have  to  show  Rood  motives 
and  for  Justifiable  ends. 

But  in  the  late  case  of  Joannes  t.  Jennings,  4 
Hun,  66, 6  Thomp.  &  C.  188,  it  is  decided  that  in  a 
civil  action  where  the  truth  is  proved  as  a  Justifi- 
cation, the  motives  are  immaterial  as  the  constitu- 
tional provision  requiring  good  motives  and  Justi- 
fiable ends  applies  only  to  criminal  proceedings. 

As  to  motives  in  criminal  cases,  see  the  Olvlsion 
following. 

Effedt  of  pardon  or  discharoe, 

A  charge  that  plaintiff  had  been  convicted  of 
conspiracy  is  Justified  by  proof  of  that  fact,  al- 
though such  party  had  afterwards  obtained  a  new 
trial  and  the  case  had  been  dismissed.  Boogher  v. 
Knapp,  87  Mo.  122L 

The  conviction  of  the  plaintiff  of  the  crime 
charged  is  a  Justification  notwithstanding  he  had 
been  pardoned,  but  if  the  words  were  "You  are  a 
thief,**  it  will  not  be  a  Justification  by  showing  a 
larceny  by  plaintiff  for  which  he  had  been  par- 
doned. This  court  disapproves  the  dictum  in  Cud- 
dington  V.  Wilkins,  Hob.  72,  that  a  pardon  takes 
away  the  guilt.   A  man  may  apeak  the  truth  aW 
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Eastings  t.  LiUk,  82  Wend.  410,  84  Am.  Dee. 

IB80. 

There  being  no  teohnictl  or.slanr  words  or 
pbrases  in  the  letter,  it  wm  the  pronnce  of  the 
Jary,  dded  }sj  the  tarroandiog  facte  and  dr- 
cumstances  only,  to  determine  the  meaning  of 
the  letter. 

8neU  ▼.  Brum,  18  Met  278,  46  Am.  Dec  780; 
GfibbU  Y.  Pioneer  Preu  Co.  87  Minn.  277;  An^ 
Ufson  T.  Hart,  08  Iowa,  400. 

The  defendant's  motiye  in  writing  the  letter 
was  self  protection  and  not  a  desirp  to  injure 
Mr.  Warner. 

They  considered  such  a  letter  necessary  be- 
cause of  the  reports  made  to  them  by  reliable 
gentlemen  of  good  standing. 

They  had  reason  to  belieye  and  did  believe 
the  statements  of  these  gentlemen,  and  whether 
they  were  true  or  false  the  defense  of  qualified 
privilege  prevails. 

Newell,  Defamation,  p.  485. 

Meatri.  B.  B.  Howard  and  Merriek  * 
Merrick,  for  appellee: 

The  exception  of  no  cause  of  action  could 
not  be  sustained  because  of  the  innuendo  in 
plaintiff's  petition. 


OiTil  Code,  2815,  and  Oiyil  Code,  1984,  g  8; 
MiUer  T.  HoUtein,  16  La.  894;  Ferret  ▼.  Ifete 
Orleam  Timei,  25  La.  Ann.  170;  Can  ▼.  Nem 
Orleans  Times,  27  La.  Aon.  214. 

There  was  proof  of  injury  to  the  plafnttif. 
Where  no  computation  could  be  made  it  was 
the  Jury's  function  to  assess  the  quantum. 

Rayne  t.  Taylor,  18  La.  Ann.  26. 

Evidence  as  to  tiie  impressions  made  on  the 
minds  of  witnesses  by  the  letter  was  admissible. 

Newell,  Defamation,  SUnder  &  Libel,  311; 
Hanhinson  v.  Biiby,  16Mees.  &  W.  442;  Neiaon 
▼.  Borehenivs,  52  111.  286;  Woolnolh  ▼. 
MeadotM,  5  East,  463. 

In  Illinois,  quoting  from  2  Greenleaf  on  Ev- 
idence, 417,  the  rule  is  stated  thus:  ''From 
the  nature  of  the  case,  witnesses  must  be  per- 
mitted in  these  cases  to  state  to  some  extent 
their  opinion,  conclusion,  or  belief,  leaving  the 
ground  of  it  to  be  inquired  into  on  cross-exam- 
mation. 

2faaon  ▼.  Borehenifu,  evpra:  Smawley  ▼. 
Btark,  9  Ind.  886. 

The  excuse  of  privilege  does  not  apply. 

The  answer  of  defendants  is  as  malicious  as 
perverted  hatred  and  a  desire  to  niin  a  promis- 


tbouffh  it  be  done  maliciously.  Banm  v.  Clause,  6 
Hill,  100. 

The  ease  of  Cuddington  !t.  Wllklna,  suprci,  was 
one  where  the  plaintflT  saed  in  an  action  on  the 
ease  for  slander  In  calling  him  a  thief.  The  defend- 
ant: Justlfled  by  charging  that  he  had  aforetime 
stolen.  The  pialntifl  replied  that  he  had  been  par- 
doned for  the  Imputed  felony  and  the  defendant 
demurred  to  this  reply:  Judgment  was  given  for 
plain  tUr  because  it  Is  wrong  to  use  injurious  words 
even  if  defendant  did  not  know  of  the  pardon,  as 
no  one  but  the  commonwealth  is  Interested  in  the 
matter  after  the  pardon.  This  case  can  hardly  be 
called  a  dictum. 

But  where  the  charge  wss  that  plalnttir  was  a 
**f elon  editor'*  and  the  Justiflcation  was  that  plain- 
liir  had  been  convicted  of  a  felony  and  sentenced 
to  twelve  months  hard  labor,  and  the  plaintiif  re- 
plied that  such  servitude  was  equivalent  to  a  par- 
don, under  0  Geo.  IV.,  chap.  82,  providing  that  en- 
during the  punishment  by  a  felon  is  the  aame  as  a 
p^on,  the  reply  was  held  good.  Leyman  v.  Lati- 
mer, 8  Bzoh.  Dlv.  1&,  470. 

JutMfieaXMm  Mtoth/t  lohote  of  the  chairoe^ 

The  justification  must  be  full,  complete,  answer- 
ing every  material  part  of  the  If  bel  and  be  as  broad 
as  the  charge  alleflfed.  This  extends  to  both  the 
plea  and  the  evideoce  in  support  thereof. 

Attention  is,  however,  called  to  Clarkson  v.  Law- 
son,  infra^  where  the  matters  charged  were  held 
divisihie. 

8ee  further  subhead  ^Justification  by  giving  the 
particulars." 

The  Justification  must  go  to  the  whole  of  the 
charge.    WoodrulT  v.  Richardson,  20  Oonn.  238. 

A  Justification  must  be  co-extensive  with  the 
slander.    Sanf  ord  v.  Jaddis,  18  111.  829. 

The  truth  as  a  defense  must  be  as  broad  as  the 
charge.  Thompson  v.  Pioneer  Press  Go.  87  Minn. 
185. 

Where  the  defendant  by  his  plea  Justifies  the 
whole  he  Is  bound  to  answer  every  part  that  is  ma- 
terial.' Spencer  v.  Southwick,  11  Johns.  ^  re- 
versing 10  Johns.  259;  Whittemore  v.  Weiss,  88  Mich. 
848;  Palmer  v.  Smith,  21  Minn.  419;  Sawyer  v.  Ben- 
nett, 49  N.  Y.  8.  R.  774. 

To  Justify  for  a  charge  of  a  crime  the  defendant 
must  fasten  upon  the  plaintiff  aU  the  elements  of 
91  L.  R.  A. 


the  crime  both  in  act  and  intent*  McBee  v.  Fulton, 
47  Md.  408.  28  Am.  Rep.  466. 

A  plea  Justifying  only  that  part  of  the  charge 
which  is  not  libelous  is  bad.  Beaney  v.  Fitzgerald, 
2  Wyatt  *  Webb  (7iot.  Rep.)  184. 

The  Justification  must  go  to  the  whole  of  the 
charge.  Where  the  charge  is  ^'horse- stealing**  a 
Justification  alleging  suspicious  droumstances  is  an 
insufficient  plea.  Mountney  v.  Watton,  2  Bam.  k 
Ad.  878. 

The  only  Justification  for  a  libel  in  oharglngr  one 
with  being  a  horse  thief  and  a  counterfeiter  is  to 
prove  tlut  such  offenses  were  committed  by  him. 
Nelson  v.  Musgrave,  10  Mo.  648. 

To  a  charge  of  smuggling  during  the  war,  evi- 
dence of  violation  of  the  revenue  law  in  a  single 
instanoe  previous  to  the  war  Is  not  sufficient. 
StllweU  V.  Barter,  19  Wend.  487. 

If  the  charge  **libelous  Journalist**  Is  to  be  taken 
in  the  declaration  to  mean  a  peison  habitually 
guilty  of  publishing  libels,  and  in  the  plea  as 
meaning  a  person  who  has  been  guilty  upon  one 
occasion  only,  the  plea  would  be  bad.  Wakley  v. 
Cooke,  4  Bxch.  fflL 

To  the  charge  *^on  art  a  traitor**  spoken  at  a 
specified  place  a  plea  that  In  another  place  he 
spoke  these  words  **Such  things  traitors  do,**  la 
bad  as  a  Justlfloation.  Billingham  v.  Mynors,  Cro. 
Blix.  158. 

To  a  charge  that  a  commissioner  has  returned 
the  deposition  of  witnesses  who  were  not  sworn,  a 
Justification  that  he  returned  the  depoeitioo  of  one 
witness  who  was  never  sworn  is  bad.  Fyeh  v. 
Thorowgood,  Cro.  Bliz.  623L 

To  a  charge  against  a  schoolmaster  that  no  boya 
had  received  instruction  at  his  school  for  seven 
years,  and  that  the  decay  of  the  school  was  due  to 
the  violence  of  the  master,  a  Justification  which 
failed  to  show  that  the  decay  of  the  school  was  at- 
tributable to  the  violent  conduct  of  plaintiff  is 
bad.   Smith  v.  Parker,  13  Mees.  k  W.  460. 

To  a  libel  that  plaintifl*s  vessel  was  unseaworthy 
and  bad  been  bought  by  Jews  to  take  out  convicts* 
a  Justiflcation  as  to  the  former  part  Is  insufficient 
as  it  might  deter  passengers  from  applying  If  they 
heard  that  the  ship  was  full  of  oonvictB.  Ingram 
V.  Lawson,  6  Bing.  N.  C  66. 

Where  the  charge  was  **Thou  hast  played  the 
thief  with  me,  and  hast  stolen  my  cloth,  and  half  a 
yard  of  velvet,**  a  plea  that  the  plaintiff  was  the 
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log  young  man  «t  tbe  beglnniDgof  his  life  can 
make  It. 

The  jury  may  take  into  consf deration  the  fact 
that  the  libel  was  peniated  in  down  to  the  time 
of  the  yerdict 

BMt  Allah  Iky  y.  WhitOiunt,  18  L.  T.  N.  8. 
616. 

A  plea  of  justification  may  he  considered  by 
the  jury  in  aggravation  of  the  damages. 

WiUanv,  SSnnaon,  7  Q.  B.  68;  4  Wait,  Act 
A  Def.  p.  801. 

$8,000  is  little  enough  compensation  for  in- 
juries such  as  hare  been  inflicted  upon  the 
plaintiff  in  this  case. 

Bapne  t.  Taylor,  tupra. 

Nieholls*  Oh,  J,,  delivered  the  opinion  of 
the  court : 

Plaintiff's  petition  is  to  the  effect  that  his 
occupation  is  that  of  a  clerk  and  solicitor,  in 
which  he  has  been  engaged  tor  vears,  and 
entirely  dependent  thereon?ur  his  living,  and 
that,  in  the  said  pursuit,  he  always  had  the 
esteem  and  good  will  of  his  fellow  citizens. 
That  petitioner  was  in  the  employ  of  de- 
fendants, and  served  them  honestly  and  faith- 


fully as  a  solicitor,  and  about  the  16th  Sep- 
tember, 1891,  he  was  discharged  by  them, 
giving  as  the  reason  for  the  discharge  that  he 
was  not  as  successful  in  soliciting  business  as 
they  had  anticipated,  and  for  this  reason 
only  they  would  require  hia  services  no 
longer.  That  subsequently  he  was  employed 
as  a  clerk  in  the  office  of  the  Cromwell  Line 
Steamship  Company,  and  remained  in  its 
employ  for  some  time  in  New  Orleans,  and 
again  returned  to  the  business  of  soliciting 
for  the  house  of  Richard  M.  Ong,  dealer  In 
paints,  oils,  etc.,  and  doin^  identically  the 
same  business  and  dealing  m  the  same  mer- 
chandise as  defendants.  That  petitioner  was 
doing  a  successful  business  for  the  said  R. 
M.  Ong.  That  the  house  of  R.  M.  Ong  was 
in  opposition  to  James  G.  Clark  A  Co.,  tho 
defendants.  That  petitioner  suddenly  ceased 
procuring  orders,  and  his  customers  refused 
to  patronize  him,  and  refused  to  have  any 
business  relations  with  him  whatever,  and  he 
was  notifled  by  them,  and  verilv  believes 
and  charges,  that  the  reason  of  said  refusal, 
and  for  no  other  reason  than  that  his  said 
customers  did  receive  from  James  O.  Clark 


defendants  taflor  and  that  he  bad  delivered  to  him 
a  yard  and  a  half  of  velvet  to  make  him  a  pair  of 
hose  and  he  bad  made  them  too  straifffat  for  which 
reason  he  spoke  these  words  'Thou  hast  stolen 
part  of  the  velvet  which  I  delivered  you"  is  not  a 
ffoodpiea.   Johns  v.  Gittlnjrs,  Cro.  Eliz.  289. 

To  a  charffe,  '*Yoar  credit  is  as  bad  as  a  mer- 
chant,** a  plea  of  Justification  that  the  plaintiff  at 
the  time  of  the  speaking  of  the  words  was  In  had 
and  indigent  circumstances  and  incapable  of  pay- 
ing his  Just  debts  is  insuffloleDt.  Kirwan  v.  Ben- 
man,  S  Hud.  ft  B.  (Jr.  K.  B.  Bep.)  eSS, 

To  a  ohaige  of  being  a  confederate  of  black-legs 
and  giving  a  ball  prior  to  seeking  admiasioo  to  a 
club,  and  being  blitck-balled,  bolted,  and  that  some 
of  the  tradesmen  lamented  the  entertainment,  a 
plea  showing  that  he  was  a  confederate  of  gam- 
bters— the  entertalnment,black-balliDg  and  leaving 
town  the  next  morning,  and  leaving  creditors  is 
bad,  as  his  quitting  might  be  Innocent  Bolting 
implies  a  fraud.  O^Brien  v.  Bryant.  16  Mees.  ft  W. 
168,  4  Bowl,  ft  L,  841, 16  L.  J.  Bxch.  77. 

To  a  charge  of  cruelty  to  animals  in  knocking 
OQt  the  eye  of  his  horse,  where  the  plea  was  that 
the  charge  was  true  in  substance  and  fact,  a  failure 
to  prove  that  plaintiff  knocked  out  the  eye  of  his 
horse  entitles  the  plaintiff  to  a  verdict.  Weaver  v. 
Lloyd,  2  Barn,  ft  a  078, 4  DowL  ft  K.  280. 

In  libel  charging  plaintiff  with  the  sale  of 
Chinese  pork  and  lard,  which  will  cause  disease,  to 
justify  it  must  be  shown  that  plaintiff  sold  pork 
and  lard  and  that  it  was  obtained  from  the  Chinese, 
and  was  unsound.   Mowry  v.  Baabe,  89  CaL  606. 

If  a  treatise  on  law  and  attorneys  refers  to  a  re- 
ported case  as  deciding  that  plaintiff's  name  was 
stricken  from  the  roll  as  an  attorney,  in  an  action 
of  Hbel  it  is  not  a  defense  to  show  that  in  that  case 
be  was  suspended  for  two  years.  Blake  v.  Stevens, 
4Fost.ftF.232. 

A  general  charge  against  a  practicing  barrister, 
that  he  was  a  pettifogger  and  without  characters 
Is  not  iustitied  by  a  single  instanoe.  Fitch  v.  Lem- 
mon,  27  IT.  C.  Q.  B.  278. 

But  to  a  charge  that  the  plaintiff,  a  proctor,  had 
been  suspended  three  times,  a  Justification  that  he 
bad  been  suspended  once  is  good  as  to  that  part  of 
the  libel  which  is  divisible.  Glarkson  v.  Lawson,  6 
Bing.  206, 4  Moore  ft  P.  866. 

This  was  decided  on  the  ground  of  severability 
of  the  charges  and  is  an  exceptional  case. 
dl  L.  R.  A. 


Where  the  charge  was  that  the  plaintiff,  a  pub- 
lican, had  sold  liquor  to  drunken  men.  a  Justifica- 
tion that  he  had  sold  liquor  to  a  drunken  man  is 
insuflicient.   Scott  v.  Gudsell,  8  New  Zealand,  119. 

Whore  the  charge  is  that  plaintiff,  a  postmaster- 
general,  kept  his  pony  stalled  at  the  poetofllce,  fed 
and  cared  for  by  the  government,  a  plea  which 
gives  the  particulars  but  fails  to  connect  the  plain- 
tiff with  the  same,  and  therefore  fails  to  allege  the 
truth  of  the  charge,  is  bad.  0*Connor  v.  Bidsdale^ 
8  New  South  Wales,  W.  N.  87. 

Where  a  merchant  put  his  accounts  in  the  hands 
of  a  **bad  debt  collector,**  who  advertised  a  claim 
for  sale  against  ''Mrs.  G-Dry  Goods  Bill,  $60.86.**— 
and  she  sued  for  libel,  the  fact  that  she  owed  $24.88 
is  no  Justification.  Green  v.  Minnes,  22  Ont.  Bep. 
177. 

A  defendant  cannot  Justify  in  effect  by  saying, 
**I  Juetlfy  nine  tenths  of  the  libel,  and  If  there  is 
another  tenth,  I  pay  40s  into  court  in  respect  of 
that**   Fleming  v.  Dollar,  L.  R.  28  Q.  B.  Div.  888. 

A  plea  which  does  not  Justify  to  the  whole  of  the 
charge  as  that  the  mayor  bad  pocketed  so  much  a 
bushel  on  coaU  Justifying  that  he  had  pocketed 
a  smaller  sum  is  not  a  good  plea.  €k>odbume  v* 
Bowman,  9  Blng.  882, 2  Moore  ft  8.  TOO. 

Where  the  words  were  that  plaintiff  was  a  liar 
and  a  murderer,  a  Justification  is  bad  where  the 
evidence  tends  to  show  that  plaintiff  was  a  liar  or 
a  murderer.  Fredeiitz  v.  Odenwalder,  2  Yeatest 
243. 

A  charge  importing  that  plaintiff  Is  a  Uar  cannot 
be  Jastlfled  by  giving  the  opinion  of  one  or  more 
individuals.    Brooks  v.  Bemlss,  8  Johns.  466. 

Where  the  charge  was,  '*He  is  a  lying,  slander- 
ous rascal,**  it  is  no  Justification,  that  the  plaintiff 
had  stated  what  was  not  true,  unless  he  had  stated 
it  maliciously.  Snowden  v.  Lindo,  1  Granch,  O.  G. 
669. 

Under  a  plea  of  Justification  in  charging  plain- 
tiff with  having  sworn  falsely,  the  notice  must 
state  that  he  will  prove  not  only  that  the  plaintiff 
swore  falsely  but  that  he  swore  wlllfuUy  or  corrupt- 
ly false.    Mitchell  v.  Borden,  8  Wend.  670. 

The  defendant  cannot  Justify  a  charge  of  perjury 
alleging  that  plaintiff  testified  an  account  had  not 
been  paid  to  him,  by  showing  a  part  had  been  paid 
especially  where  no  issue  of  Justification  is  made  in 
the  pleadings.    Curtis  v.  Perkins,  66  Barb.  610. 

Matten  of  Justification  in  slander  charging  per^ 
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A  Go.  a  circular  letter  prepared  and  pub- 
lished by  said  James  G.  Clark  &  Co.,  in 
the  following  language,  to  wit :  **  James  G. 
Clark.  (Signed)  Charles  W.  Holland.  James 
G.  Clark  A  Co.  Warehouses :  208,  205,  207 
Magazine  St.,  17,  19.  21  Natchez  St.  Storage 
Yard :  Erato,  near  Magazine  St.  Oils,  Suerar- 
House  Supplies,  Naval  Stores,  Building 
Materials,  Painters'  Supplies.  Omce.  62 
Magazine  Street,  New  Orleans,  October  17th, 
1891.  (City.)  Gentlemen:  Mr.  Harry  J. 
Warner,  formerly  in  our  employ.  Is  no  longer 
so.  Our  friends  and  customers  will  kindly 
note  the  above,  and  give  Mr.  Warner  no  rec- 
ognition on  our  account.  Thankful  for  all 
past  favors,  we  ask  at  your  hands  a  further 
continuance  of  same.  We  remain,  yours, 
very  truly,  fBigned]  James  G.  Clark  <&  Co. 
J.  Q.  C.,'"— by  the  above  letter  meaning  to 
imply  and  implying,  and  meaning  to  in- 
sinuate and  insinuating,  that  petitioner  was 
dishonest  and  unreliable,  and  otherwise  cast- 
inff  reflection  on  the  integrity  of  petitioner, 
and  intending  to  injure  petitioner  in  his  good 
name,  fame,  and  credit,  and  to  bring^him  into 
public  scandal   and    contempt.    Petitioner 


further  averred  that  James  G.  Glark,  or  soma 
member  of  the  said  firm,  maliciously  and 
falsely  and  without  cause  libeled  and  slan- 
dered petitioner  in  said  letter  and  its  mean- 
ing therein  conveyed;  and  he  specially 
charged  that  said  letter  was  written  and  de- 
livered to  petitioner's  customers,  and  to  no 
other  persons  except  those  whose  business 
was  solicited  for  orders  In  the  line  of  goods 
which  petitioner's  house,  R.  M.  Ong,  and 
also  James  G.  Clark  &  Co. ,  dealt  in ;  that  it 
was  written  maliciously  and  without  any 
probable  cause,  for  the  express  .purpose  of 
injuring  petitioner  in  the  estimation  of  his 
customers,  and  to  completely  ruin  and  destroy 
the  confidence  of  the  public  in  petitioner, 
which  purpose  has  been  accomplished  by  said 
letter  and  false  and  malicious  accusation  and 
insinuations.  Petitioner  further  renresuutcd 
that  his  character  has  alwap  been  of'  the  best, 
and  his  integrity  unquestioned ;  that  he  has 
always  conducted  himself  in  an  honest  and 
straightforward  manner  in  all  business  trans- 
actions, and  has  always  earned  a  living  in 
the  community  and  city  whore  he  has  lived ; 
and  that  now  he  is  unable  to  get  employment 


Jury  must  aver  that  the  plaintiff  knew  the  testl- 
mooy  given  by  him  to  be  false,  or  that  he  testified 
oorrupUy.    Gorton  v.  Keeler,  61  Barb.  475^ 

In  a  Justlfloatlonof  allbel  Imputing  perjury,  it  is 
DO  answer  to  show  that  ten  persons  swore  one  way 
and  that  one  person  swore  the  contrary  way,  with- 
out some  allegation  of  Ithe  falsity  of  the  fact 
sworn  to  by  the  latter.   Stiles  v.  Nokes,  7  East,  4S8. 

In  slander  charging  plaintiff  with  perjury,  the 
defendant  to  Justify  must  offer  such  proof  as 
would  oonvlot  the  plaintiff  on  an  indictment. 
Woodbeck  v.  Keller,  6  Cow.  118;  Clark  v.  Dibble, 
16  Wend.  (SOL 

Where  a  oommlasioner  of  bankruptcy  is  charged 
with  being  a  miaanthroplBt,  a  partisan,  stripping 
the  unfortunate  debtors  of  every  cent,  and  then 
depriving  them  of  the  benefit  of  the  act,  to  make 
out  a  Justifloatlon  the  defendant  must  show  that 
the  plaintiff  as  commissioner  willfully  perverted 
the  law  to  such  oppressive  purposes.  Riggs  v. 
Deuniflton,  8  Johns.  Cas.  196, 8  Am.  Dec.  145. 

A  charge  of  sexual  intercourse  and  pregnancy  is 
Justified  by  proof  of  the  intercourse.  Bd  wards  v. 
Knapp,  97  Mo.  tfS;  Snow  v.  Witcher,  81 N.  C.  346. 

So  where  the  libelous  charge  was,  that  plaintiff 
had  committed  incest  and  was  pregnant.  If  the  in- 
cest had  been  committed  and  she  was  not  preg- 
nant the  plaintiiTs  reputation  was  not  injured 
seriously  by  the  charge.  Edwards  v.  Kansas  City 
Times  Co.  88  Fed.  Rep.  818. 

But  other  cases  are  to  a  different  effect. 

A  plea  of  Justification  to  a  charge  that  plaintiff 
had  begotten  a  bastard,  and  thereby  committed 
adultery  with  the  cbild^  mother,  was  held  not  to 
be  good,  where  it  simply  alleged  adulterous  inter- 
course on  the  part  of  the  plaintiff  with  the  mother 
of  the  bastard.    Holten  v.  Muzzy,  80  Vt.  86S. 

And  to  a  charge  of  fornication  with  four  colliers 
It  is  no  Justification  to  prove  the  charge  true  as  to 
one  of  them,  but  such  evidence  may  be  considered 
in  mitigation  of  damages.  Burford  v.  Wible,  88 
Pa.  96. 

To  a  charge  of  slander  in  calling  the  plaintiff  a 
whore,  where  the  plea  was  that  while  she  was  un- 
married at  a  certain  date  she  had  carnal  connection 
with  a  certain  party,  a  replication  that  she  since 
married  such  party  and  has  led  a  virtuous  life  ever 
since,  is  not  sufficient.  Alcorn  v.  Hooker,  7  Blackf  . 
58. 

But  the  fact  that  a  woman  has  had  sexual  inter- 
«1L.R.A. 


course  with  her  affianced  is  held  In  another  case 
not  to  be  a  Justification  for  calling  her  a  whore. 
The  oourt  refused  to  follow  Aloorn  v.  Hook- 
er, 7  Blackf.  68,  and  makes  the  distinction  as  to  a 
woman  who  only  yields  to  her  affianced  and  claims 
she  is  not  a  whore.  Sheehey  v.  Ookley,  48  Iowa, 
183, 28  Am.  Rep.  196. 

So  in  Smith  v.  Wyman,  16  Me.  18,  it  is  said  thai 
not  every  act  of  Illicit  mteroourae  will  Justify  call- 
ing a  female  a  whore. 

On  a  charge  of  slander  that 'plamtlff  had  been 
guilty  of  whoredom  with  defendant,  the  defendant 
cannot  prove  In  Justification  that  plaintiff  had 
committed  particular  acts  with  other  men,  and  it 
is  not  admissible  in  mitigation  of  damages.  Hal- 
lowell  V.  GunUe,  88Ind.654. 

To  a  charge  of  calling  the  plaintiff  a  whore  an 
answer  which  alleges  that  plaintiff  was  of  notori- 
ous bad  character  for  chastity,  and  that  the  words 
charged  in  the  complaint  are  true,  does  not  consti- 
tute a  defense:  the  particulars  must  be  pleaded. 
Bunman  v.  Brewin.  68  Tnd.  140. 

In  Jarnlgan  v.  Fleming,  48  ICln.  710, 6  Am.  Rep. 
514,  it  is  said  that  proof  of  actual  criminal  inter- 
course does  not  Justify  a  charge  that  the  parties 
were  caught  in  the  act;  but  here  the  court  plainly 
regarded  the  evidence  in  all  respects  msuffloient. 

A  general  verdict  Is  sustainable  though  some  of 
the  paragraphs  were  Justified  if  the  Justification 
did  not  cover  ail  of  them.  Holmes  v.  Jones,  60 
Hun,  846. 

To  an  action  of  slander  chargring  the  plaintiff 
with  stealing  hogs  it  is  not  a  good  plea  In  bar  that  he 
had  stolen  one  hog.    Swann  v.  Bary,  8  Blackf.  806. 

If  the  term  **tax-tltle  shark**  is  defamatory  the 
fact  that  plaintiff  was  engaged  In  the  lawful  busi- 
ness of  buying  land  at  tax  sales  would  not  be  a 
Justification.  Stewart  ▼.  Minnesota  Tribune  Go, 
41  Minn.  7L 

To  make  out  a  Justification  of  a  libel,  the  defend- 
ant must  show  that  the  strict  legal  offense  was 
committed,  and  the  identical  offense  must  bo 
proved.   Mix  ▼.  Woodward,  12  Conn.  28& 

Juatifylng  mtothe  imputaHon. 

When  the  charge  is  made  directly  the  plea  should 
aver  the  truth  of  the  charge  as  laid  m  the  declara- 
tion, but  where  the  charge  is  made  by  insinuation 
and  circumlocution  so  as  to  make  it  necessary  to 
use  Introductory  matter  to  show  the  meaning,  the 
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at  his  business,  or  any  other  biiftlness  of  re- 
sponsibility, on  account  of  said  malicious 
libel  and  misrepresentation  by  said  James 
G.  Clark  &  Co. ;  tbat  he  has  been  grievously 
injured  in  character  and  reputation  and  fl- 
unncial  and  business  relations  to  the  amount 
of  $10,000.  All  of  ^hicli  acts  of  said  James 
O.  Clark  «&  Co.  were  done  with  malice  afore- 
thought and  malicious  intent  to  injure  peti- 
tioner, and  to  secure  for  themselves  any  trade 
-which  petitioner  might  divert  as  solicitor  for 
the  house  of  Richard  M.  Ong.  Petitioner 
prayed  for  judgment  against  defendant  for 
^10' 000,  and  for  trial  by  jury. 

Defend nnts  filed— First,  an  exception  **  that 
the  petition  disclosed  no  cause  of  action 
against  defendants,  or  ei titer  of  them :  that 
the  letter  complained  of  does  not  libel  or 
fliander petitioner; and,  second,  an  exception 
that  said  petition  was  too  vague  and  in- 
definite to  enable  them  to  safely  answer  there- 
to." **  It  does  not  set  forth  what  customers 
or  who  refused  to  patronize  petitioner,  and 
refused  to  have  any  business  relations  with 
him,  nor  when  or  at  what  dates ;  nor  does  it 
show  or  set  forth  of  what  items  his  claim  for 


ten  thousand  dollars  is  composed,  or  what, 
if  any,  actual  loss  he  has  sustained*,"  and 
they  prayed  that  the  petition  be  dismissed, 
The  court  overruled  the  first  exception,  but 
partially  sustained  the  second,  reserving  to 
plaintiff  ''to  amend  and  st4ite  the  names  of 
what  customers  of  plaintiff  or  who  refused 
to  patronize  plaintiff,  or  to  have  business 
relations  with  him,  and  where  and  at  what 
dates  on  account  of  said  letter."  Plaintiff, 
under  this  ruling,  filed  a  supplemental  peti- 
tion, in  which  he  averred  that  he  had,  im- 
mediately after  the  publication  of  said  libel, 
had  a  great  falling  off  in  his  business,  and 
had  reason  to  believe  and  alleged  that  said 
falling  off  was  due  to  said  malicious  and 
libelous  publication  by  defendants  as  set  out 
in  the  original  petition.  That  he  cannot  say 
with  exactness  which  of  the  customers  re- 
fused him  business  on  account  of  said  libel, 
but  he  appended  and  made  part  of  his 
amended  petition  a  list  of  such  uf  his  custom- 
ers who  formerly  dealt  with  him,  and  who 
have  ceased  to  give  him  orders  of  any  magni- 
tude since  its  publication,  and  wno,  with 
others  petitioner  does  not  now  remember,  as 


plea  should  aver  the  truth  of  the  charge  as  alleged 
to  be  intended.    Snow  y.  Witoher,  81 N.  G.  846.  -. 

The  defendant  must  answer  the  partloalar  charsre 
which  he  has  made,  and  the  juFtiflcation  must  be 
as  broad  as  the  imputation  upon  the  plalnt^iTs 
character.    Cooper  y.  Barber,  9i  Wend.  106. 

The  plea  of  Justification  must  justify  according 
to  the  pense  given  the  slander  by  the  plaintiff.  It 
wDl  not  do  to  repeat  the  charges  and  then  aver 
them  to  be  true.    Fldler  v.  Delevan,  SO  Wend.  67. 

A  plea  of  jusUflcatlon,  Justifying  only  acts  of 
tiqrsnneas  and  oppression  by  the  plaintiff  in  his 
character  of  landlord's  agent  is  insuffldent  where 
the  Blander  alleged  in  the  declaration  imputed  the 
oommission  of  these  acts  to  selfish  and  personal 
moiivca.  Morrow  v.  McGuver,  1  Ir.  0.  L.  Bep. 
«T0. 

Where  the  charge  was  tbat  of  murder  In  killing 
bfs  antagonist  in  a  duel,  fought  under  oiroum- 
fltanoes  revolting  to  the  code  of  honour,  a  plea  of 
jusfiftcation  thnt  plaintifiT  killed  his  antagonist  and 
was  acquitted  for  murder  is  insulBclent  as  falUng 
to  meet  the  matter  in  nirgravation.  Helsham  v. 
Blackwood,  U  C.  B.  Ill,  SO  L.  J.  C.  P.  187. 

A  plea  which  does  not  justify  the  olTensive  impu- 
tation isioButncieat.  Brown  v.  Deatiy,  12  U.  a  C. 
P.  1U7;  Ames  v.  Hazard,  8  B.  1. 14S. 

Where  the  libel  imputes  a  dishonest,  corrupt,  or 
criminal  intent,  a  plea  of  Justification  must  show 
cot  only  that  the  facts  charged  are  true,  but  also 
that  The  Intent  Imputed  existed.  Gage  v.  Etobin- 
«on,  12  Ohio,  260. 

If  the  plea  Justifies  the  comment  where  the  com- 
ment raises  an  imputation  of  motives  which  mayor 
may  not  be  a  Just  Inference  from  the  preceding 
etatement,  the  question  of  the  libel  is  for  the  Jury. 
Cooper  V.  Lawson,  8  Ad.  ft  BJ.  753, 1  Perry  &  D.  16. 

Where  defendant  in  libel  pleaded  the  truth  in 
justiflcatlou,  and  the  libel  could  mean  that  a 
charge  had  been  made  against  the  plaintiff  or 
•oould  mean  that  such  a  charge  bad  been  made  and 
was  true,  the  pliiintiff  is  entitled  to  know  whether 
4t  is  intended  to  Justify  one  or  both  meanings. 
Henneesy  v.  Wright*  67  L.  J.  Q.  B.  604,  86  Week. 
Bep.  87Si 

It  will  thus  be  seen  that  a  Justification  pleading 
the  truth  of  the  charge  must  meet  the  innuendo  and 
Justify  as  to  the  crime  Imputed  or  the  plea  will  be 
insufficient  as  a  Justification* 
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JtuliMaUon  by  oMng  the  parUoulars. 

The  plea  must  fully  specify  the  particulars  un- 
less the  declaration  specifically  gives  them  in  de- 
tail, in  which  case  it  seems  that  an  answer  alleging 
them  to  be  true  is  a  Justification.  The  best  way, 
however,  is  for  the  pleader  to  be  specific  and  par- 
ticular as  though  drawing  an  Indictment  for  the 
particular  offense. 

If  the  charge  is  io  general  terms  the  Justification 
must  be  spedfia  Fry  v.  Bennett,  6  Sandf  .  64;  Bar- 
rows V.  Carpenter,  1  Cliff.  204. 

A  notice  that  the  defendant  will  prove  the  truth 
of  the  charge  in'  Justification  must  contain  all  the 
averments  of  a  special  plea,  the  particular  acts 
constituting  the  cha rge  must  be  set  out.  Van  Der- 
veer  v.  Sutphin,  6  Ohio  8L  £98;  BIssell  v.  Cornell,  24 
Wend.  864;  Jones  v.  Cecil,  10  Ark.  60S;  Boblnson  v. 
Hatch,  66  How.  Pr.  56:  Btow  v.  Converse,  4  Conn. 
17:  Johnson  v.  Stebbins,  6  Tnd.  864 ;  Ziereoberg  v. 
Labonohere  11893]  2  Q.  B.  183;  Knox  v.  Commercial 
Agency,  40  Hun,  608 ;  Ball  v.  Evening  Post  Pub. 
Co.  88  Hun,  11:  appeal  dismissed  in  101 N.  Y.  641. 

Although  the  truth  may  be  shown  as  a  defense 
in  slander,  yet  the  answer  in  Justification  must 
specifically  point  out  the  acts  of  which  the  plain- 
tiff is  guilty  that  the  court  may  see  .whether  the 
defendant  was  Justified  in  speaking  the  words. 
Mull  V.  McKnIght,  07  Ind.  636. 

Where  the  libel  is  specific  as  to  the  charges  a 
general  answer  averring  their  truth  is  sufficient. 
Van  Wyck  v.  Quthiie,  4  Buer,  268. 

Where  a  libel  is  Justified  and  Is  specific,  the  an- 
swer may  plead  that  it  Is  true ;  but  where  it  is  In 
general  terms,  the  facts  should  be.  stated.  Dever 
V.  Clark,  44  Kan.  740. 

A  plea  of  Justification  to  an  aotlon  of  slander 
need  not  allege  the  truth  of  the  exact  words 
charged.  Where  the  original  charge  is  in  itself 
specific  the  defendant  need  not  further  particular- 
ize it  in  his  plea.    Coe  v.  Griggs,  76  Mo.  619. 

A  reiteration,  in  the  plea,  of  the  words,  con- 
tained in  the  libel,  with  an  averment  that  they  are 
true,  is  not  a  good  Justification  unless  the  words  of 
the  libel  should  be  so  precise  as  to  contain  within 
themselves  everything  that  can  be  inferred  from 
them.    Kerr  v.  Force,  8  Cranch,  C.  C.  8.      • 

Where  the  libelous  charge  Is  general,  a  plea  that 
the  matter  charged  Is  true  and  was  published  with 
good  motives  and  for  Justifiable  ends  Is  not  a  good 
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petitioner  belleTes  and  char/^es,  have  been  in- 
nuenoed  by  the  said  malicioua  and  wrongful 
act  of  defendants ;  that  by  reaaon  of  laid  libel 
he  has  been  unable  to  get  a  lalanr  of  $75  a 
month,  promised  him  by  Richard  M.  Ong, 
proTidea  he  should  do  a  successful  business, 
besides  taking  large  receipts  for  commis* 
sions;  that  petitioner  estimates  his  damages 
at  il,000,  and  the  damages  to  his  Injured 
feelings  and  character  and  reputation,  $9,000. 
To  this  petition  was  appended  a  list  contain- 
ing the  names  of  a  number  of  business  firms. 
Defendants  pleaded  the  general  issue.  They 
admitted  that  their  Ann  wrote  and  sent  to 
some  of  their  customers  the  letter  referred  to 
in  plaintiff's  petition,  but  averred  that  said 
letter  did  not  cont-ain,  and  was  not  intended 
as,  a  libel  or  slander  upon  plaintiff ;  that  all 
the  statements  made  in  said  letter  are  true, 
and  that  they  were  Justified  in  writing  and 
issuing  the  same ;  that  after  his  discharge  by 
defendants,  and  before  the  writine  and  is- 
suance of  said  letter,  said  Warner  irequently 
called  at  defendants'  place  of  business,  say- 
ing that  he  was  expecting  letters  containing 
orders  for  the  defendants,  which  he  wished 


to  turn  oyer  to  them,  was  admitted  into  their 
private  office,  there  obtained  information  at 
to  their  business ;  that  no  letters  containing 
orders  for  defendants  ever  came  to  their  office 
for  said  Warner,  or,  if  they  did,  he  did  not 
turn  tlie  orders  over  to  tliem.  Defendants 
subsequently  learned  that  at  the  time  of  his 
visits  to  their  private  office  said  Warner  was 
soliciting  business  for  Richard  M.  Ong.  of 
this  city,  a  rival  of  theirs,  and  thereupon  they 
charged  him  with  being  in  said  On'g's  em* 
ploy,  which  he  at  first  denied,  but,  upon  be- 
ing pressed,  admitted  it  to  be  true ;  thn:^ 
after  having  obtained  information  as  to  de 
fendants'  business  by  access  to  their  private 
office,  said  Warner  called  upon  customers  of 
defendants,  whom  they  were  nbout  to  supply 
with  goods,  or  with  Whom  they  were  negoti- 
ating for  the  sale  of  goods,  and  endeavored 
to  prevent  the  sale  of  defendants'  goods,  and 
to  effect  a  sale  of  said  Ong's  goods  to  said 
customers;  that  they  would  not  have  per- 
mitted said  Warner  to  enter  their  private 
office  and  obtain  information  as  to  their  busi- 
ness if  they  had  known  that  he  was  solicit- 
ing business  for  said  Ong ;  that  while  in  their 


plea:  the  partioalais  must  be  glviiD.  The  Vir- 
ginia OoQstltution  of  1078  allowlnff  the  truth  to  be 
proved  in  civil  and  criminal  cases  when  the  motives 
were  irood  and  the  end  Justifiable  does  not  obiinre 
the  rules  of  pleading.  Sweeney  v.  Baker,  IB  W. 
Ya.  168, 81  Am.  Bep.  7S7. 

If  the  defendant  justify  he  mast  particularlj 
specify  those  acts  of  which  the  plaintiff  was  jpillty 
that  the  court  may  see  whether  the  defendant  was 
Justified  in  publishing  the  oharge.  Torrey  v. Field, 
10Vt.863w 

The  answer  must  point  out  the  particulars  of 
which  the  plaintiff  has  been  guilty,  so  that  the 
court  may  see  whether  the  defendant  was  justified 
In  publishing.  Under  the  Oonstitution  of  Indiana, 
art.  1,  1 10,  the  truth  of  libelous  matter  may  be 
given  in  justification*  DeArmond  V.Armstrong, 
87Ind.8&. 

A  plea  that  the  words  are  true  and  therefore  that 
the  defendant  Is  not  guilty  Is  a  bad  plea;  the  Justi- 
fication must  special^  state  the  particular  parts 
w  hioh  evince  the  tru  th  of  the  Imputation.  Lawton 
V.  Hunt,  4  Rich.  L.  S58. 

Where  the  defendant  gives  all  the  particulars  as 
far  as  he  can,  an  application  for  a  bill  of  particu- 
lars of  the  defense  will  be  denied.  La  Soala  v. 
Lyon,  82  N.  Y.  S.  R.  fiOK. 

A  plea  in  justiflcation  must  be  framed  with  the 
same  degree  of  certainty  and  preolfdon  as  are  req. 
uMte  in  an  indictment  for  the  crime  imputed. 
Snyder  y.  Andrews,  6  Barb.  48. 

A  plea  of  Justiflcation  must  give  the  particulars 
riving  time,  place,  and  circumstances.  BUIiogs 
V.  Waller,  26  How.  Pr.  87. 

Where  the  charge  is  that  the  plaintiff  Is  a  **beef 
thief,  hog  thief,  and  sheep  thief,**  It  Is  not  a  good 
plea  that  he  had  stolen  beef,  hogs,  and  sheep;  the 
particulars  must  be  given.  Nail  v.  Hill,  Feck. 
(Tenn.)  8S6. 

A  justification  must  give  the  particulars  where 
the  charge  Is  that  the  plaintiff  Is  a  common  swind- 
ler and  has  defrauded  divers  persons.  J*  Anson  v. 
Stuart,  IT.B.  748. 

Where  the  charge  Is  swmdlersand  Impostors,  and 
Justiflcation  Is  pleaded  in  general  terms,  the  plain- 
tiffs are  entitled  to  a  bill  of  particulars.  Zlerenberg 
V.  Labouchere  [1898],  2  Q.  B.  188. 

It  is  suflBcient  where  the  charge  is  libel  in  saying 
that  a  minister  attacked  the  reputation  of  an  Indi- 
vid ual  from  the  pulpit,  to  Justify  by  giving  the 
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substance  of  the  libelous  statement.  It  need  not 
be  repeated  word  for  word.  Edwards  v.  BelU  1 
Bing.  403. 

The  justification  of  the  truth  of  the  substantial 
imputatloa  contained  In  the  hbel  Is  sufflclent, 
though  it  may  not  extend  to  every  epithet  or  term 
of  general  abuse  which  may  be  found  in  the  d» 
Bcrlption  or  statement  of  such  Imputation.  Mo» 
nson  V.  Harmer,  8  Bing.  N.  C  750. 

In  an  action  for  libel  chanrlng  that  plaintiffs* 
opera  house  was  a  resort  of  disreputable  and  im* 
moral  persona,  an  answer  Justifying  by  reiterating 
such  statement  without  designating  the  persons  Is 
good,  where  he  states  them  to  be  unknowOk 
Maretaek  v.  GauMwell,  2  Bobt.  71S. 

Jtutifleation  a§  to  the  identay  of  thAOfftnat  charutd. 

The  defendant  seeking  to  Justify  must  plead  an^ 
prove  that  plaintiff  has  been  guilty  of  the  Identical 
misconduct  or  crime  charged.  Any  departure  from 
thl9  in  pleading  or  proof  Is  not  a  justification.  See, 
further,  subheads— ^'Justifying  as  to  the  whole  of 
the  charge**  and  *'Ju8tif  ying  as  to  particulars.** 

The  proof  of  the  Justiflcation  must  be  as  broad 
as  the  charge,  and  a  charge  In  a  libel  Is  not  justified 
by  proof  of  misconduct  of  a  similar  character. 
Skinner  v.  Powers,  1  Wend.  4fil:  Loveland  v.  Hcs- 
mer,  8  How.  Pr.  21ft. 

The  defendant  cannot  prove  that  the  plaintiff 
was  guilty  of  any  other  crime  than  the  one  oharged« 
either  In  Justification  or  In  mitigation  of  damages. 
Ridley  v.  Perry,  16  Me.  sa:  Smith  v.  Buckecker,  4 
Bawle,  SK:  Downs  v.  Hawley,  112  Mass.  237. 

Evidence  of  similar  offenses  oommitted  by  plain- 
tiff cannot  be  proven  by  defendant  in  slander  un- 
der a  plea  of  not  guilty.  Long  v.  Brougher,  ft 
Watts,  488;  EUndaU  v.  Holsenbake,  8  Hill,  L.  17&. 

Truth  must  be  pleaded  In  justiflcation,  and  the 
defendant  who  would  Justify  a  charge  of  felony 
must  justify  as  to  the  specific  oharge  laid,  and  cao« 
not  set  up  a  charge  of  thOj  same  thing  but  distinct 
as  to  the  subject-matter.  Andrews  v.  Yanduaer,  U 
Johns.  88. 

In  an  action  for  slander  where 'the  defendant 
justified  for  speaking  different  words,  these  last 
words  were  struck  from  the  pleadings  as  embarrass* 
ing.    Baasam  v.  Budge  118861, 1 Q.  a  67L 

Where  the  llt>el  charges  plaintiff  personally  as 
corrupt  and  dishonest,  the  plea  that  his  clerks  and 
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employ  said  Warner  attempted  to  borrow  a 
sum  of  money  from  Mr.  Robert  Beltran  upon 
hia  statement  to  him  that  he,  said  Warner, 
had  on  deposit  with  defendants,  or  that  de- 
fendants owed  him,  the  sum  of  $90 ;  that  at 
Chat  time  said  Warner  had  no  sum  on  deposit 
with  defendants,  nor  did  they  owe  him  any 
sum  whatever;  that  tliey  issued  said  circu- 
lar letter  because  they  believed  it  was  nec- 
essary for  their  protection  by  reason  of  the 
above-named  facts  and  other  acts  of  said 
Warner,  and  they  were  actuated  by  no  other 
motive  or  purpose.  On  the  trial  of  the  case 
the  Jury  rendered  a  unanimous  verdict  in 
favor  of  plaintiff  for  the  sum  of  $8,000. 

Defendants  moved  for  a  new  trial  on  the 
grounds  that— First,  the  court  erred  in  per- 
mitting plaintiff  to  offer  before  the  jury  tes- 
timony tending  to  show  that  the  letter  writ- 
ten by  defendants  was  discussed  by  other 
persons  than  those  to  whom  defendants  sent  it, 
and  upon  information  not  derived  from  de- 
fendants ;  second,  because  the  court  erred  in 
permitting  plaintiff  to  offer  evidence  before 
the  jury  tending  to  show  merely  the  impres- 
sions or  conclusions  of  third  persons,  and  to 


prove  the  innuendoes  charged  br  plaintiff, 
when  the  letter  complained  of  Is  in  plain  and 
unambiguous  terms;  third,  because  the  jury 
disregarded  the  law  requiring  express  malice 
to  be  proved  in  cases  of  privileged  communi- 
cations, such  as  the  letter  complained  of  in 
this  case,  and,  no  malice  having  been  proved, 
defendants  were  and  are  entitled  to  have 
plaintiff's  suit  dismissed;  fourth,  because 
the  Jury  was  prejudiced  against  defendants 
by  efforts  made  by  plaintiff's  attorneys  to 
introduce  matters  which  were  held  by  the 
court  to  be  entirely  irrelevant  and  improper ; 
fifth,  because  the  jury  was  prejudiced  againsc 
defendants  by  an  improper  inspection  during 
the  trial  of  documents  constituting  only  a 
portion  of  the  evidence  in  the  case ;  flixth, 
because  no  actual  damage  was  proved,  and 
no  evidence  offered  by  him  upon  which  it  is 
possible  to  estimate  any  damac^e,  as  is  at- 
tempted to  be  done  by  the  veroict ;  seventh, 
because  the  verdict  is  contrary  to  the  law  and 
the  evidence.  The  court  overruled  the  mo- 
tion, and  rendered  judgment  against  defend- 
ants for  $8,000.  in  conformity  to  the  verdict 
of  the  jury.    The  defendants  have  appealed. 


employ^  are  dishonest  Is  not  a  Just Iflcation.   Cook 
y.  Tnbuoe  Arao.  5  Blatchf .  85S. 

Evidenoe  of  other  spcciflo  acts  of  Immorality  Is 
not  competent  under  a  plea  of  justiflcation.  lodl- 
anapoUs  Journal  Newspaper  Co.  v.  Pu^rh  (Ind. 
App.)  April  14, 1893. 

Bvidence  of  other  perjury  than  that  laid  In  the 
HeclaratioQ  and  plea  of  justification  cannot  be 
given.    Wbltaker  v.  Garter,  96  N.  C.  461. 

A  charge  of  larceny  Is  not  Justlfled  by  proof  that 
the  plaintiff,  a  niece  of  the  defendant  living  with 
him  as  bis  housekeeper,  gave  outgrown  children's 
clothes  89  charity  to  a  poor  woman.  Mieleoa  v. 
Qunsdorf,  68  Iowa,  786. 

Where  the  charge  is  horse  stealing,  the  defend- 
ant cannot  prove  that  rumors  exist  of  plaintiff  or 
bis  8on*8  having  stolen  a  hog.  Dillard  v.  Collins,  25 
Gratt.844. 

A  plea  that  plaintiff  had  stolen  a  waistcoat  pat- 
tern Is  no  Justification  for  sasring  he  had  stolen  a 
pot  and  waiter.  Eastland  v.  Caldwell,  2  Bibb,  21, 4 
Am.  Bee  688. 

The  charge  that  a  person  stole  a  dollar  from  A  is 
not  sustained  by  proof  that  he  stole  a  dollar  from 
a.    Self  V.  Gardner,  15  Mo.  480. 

To  a  charge  that  plaintiff  **is  a  thief  to  you  and 
to  me  and  hath  stolen  twenty  pounds  from  me  and 
forty  pounds  from  you"  a  plea  in  Justification  that 
she  was  a  thief  and  had  stolen  two  hens  from  the 
defendant  on  such  a  day  is  bad.  Hilsden  v.  Mercer, 
Gro.  Jac  076. 

In  slander  for  charging  a  habit  of  stealing,  the 
defendant  may  Justify  by  showing  that  the  plain- 
tiff had  committed  various  acts  of  larceny.  Tal- 
nadge  v.  Baker,  22  Wis.  624. 

The  charge  of  stealing  whiskey  fines  Is  not  Justt- 
lled  by  proof  of  not  paying  over  a  fine  for  an  as- 
sault.   Bailey  v.  Kalamazoo  Pub.  Co.  40  Mich.  251. 

A  plea  In  Justifkcatiun  charging  that  plaintiff  had 
been  guilty  of  similar  acts  to  those  complained  of. 
Is  a  bad  plea,  as  where  the  charge  is  plagiarism  of  a 
play  **Flurtation'*  is  not  a  Justification  that  he  had 
appropriated  a  play  ^*Mook  Marriage."  Daly  v. 
Byrne.  1  Abb.  N.C.  ISO. 

In  an  aoUon  In  case  for  words  importing  com- 
mitting adultery  with  Jane  at  S.  the  defendant  In 
mitigation  of  damages  may  give  in  evidenoe  that 
the  plaintiff  committed  adultery  with  Jane  at  8, 
but  not  with  any  other  woman.  Smithies  v.  Har- 
rison, 1  Ld.  Raym.  727. 
Sill.  R.  A. 


Vo  a  charge  that  a  woman  was  incontinent  with 
a  itarticular  individual,  the  defendant  cannot  show 
that  she  is  incontinent  with  other  persons.  Wat- 
ters  V.  Smoot,  38  N.  C.  815. 

The  defendant  to  Justify  nraat  aver  and  prove 
the  identical  offense  as  to  time  and  place,  but  a 
slight  variation  as  that  it  was  Saturday  Instead  of 
Sunday,  would  not  be  fataL  Sharpe  v.  Stephen- 
son, 84  N.  a  848. 

Where  the  charge  was  fornication,  and  the  plea 
in  Justification  did  not  aver  any  time,  it  was  error 
for  the  court  to  limit  the  defendant's  evidenoe  to 
two  years  before  the  words  were  spoken.  Sto well 
V.  Beagle,  57  TiL  97. 

But  a  plea  to  a  charge  of  slander  that  the  plain- 
tiff by  the  statement  set  out  In  the  declaration 
which  said  plaintiff  made  on  the  trial  committed 
perjury  is  a  good  plea.  Starr  v.  Harrington,  1  Smith 
and.)d00,llnd.515. 

-  A  Justification  for  calling  a  man  a  bankrupt 
must  allege  that  he  was  a  bankrupt  at  the  time  the 
words  were  spoken.    Upeheer  v.  Betts,  Cro.  Jac.  678» 

In  an  action  for  publication  of  a  libel  charging 
the  plaintiff  with  endeavoring  to  Injure  a  company 
by  misrepresentation,  the  defendant  may  Justify 
by  evidence  of  a  pamphlet  issued  by  plaintiff  at  a 
date  subsequent  to  that  in  the  charge.  Crowther 
V.  May,  4  Vict.  L.  Rep.  425. 

This  decision  may  seem  to  run  counter  of  the 
general  doctrine  but  the  repetition  of  the  alleged 
injury  by  the  publication  of  the  same  matter  at  a 
subsequent  date  by  plaintiff,  is  construed  to  be  so 
closely  connected  with  the  original  attempt  and 
such  a  continuation  of  it  as  that  the  difference  in 
dates  in  the  act  is  not  a  fatal  variance. 

Orimindl  proseeutiong  for  UbeL 

Formerly  it  was  held  that  the  truth  is  no  defense 
in  a  criminal  prosecution  for  libel,  but  this  in  Eng- 
hind  has  been  changed  by  statute  and  In  the  United 
States  most  of  the  states  have  provisions  in  the  con- 
stitution or  penal  code  providing  for  such  a  de- 
fense. 

These  provisions  will  be  found  under  the  subhead 
"Statutory  provisions,"  infra^ 

Under  the  old  doctrine  of  the  civil  hiw  a  defamer 
is  not  to  be  exempt  from  the  punishment  due  to 
the  injury  although  the  libel  contains  nothing  but 
what  is  true.   It  is  not  permitted  to  make  proof  of 
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The  first  contention  of  the'Mefendants  In 
this  court  is  that  there  was  error  to  their  prej  • 
udice  in  not  maintaining  their  exception  of 
no  cause  of  action.  They  say  there  is  **noth- 
ino:  of  a  libelous  nature  in  the  letter ;  noth- 
ing from  which  it  could  be  reasonably  in- 
ferred that  Mr.  Warner  had  been  discharged 
for  dishonesty,  as  charged  in  the  innuendo : 
that  the  language  used  was  not  capable  of 
such  meaning.  **  In  support  of  their  position 
tliey  quote  Mulligan  v.  Cde,  L.  R.  10  Q. 
B.  549 ;  Newell,  Defamation,  pp.  287,  288, 

Ld5;  Dvnsee  T.  Nordsn,  86  La.  Ann.  79. 
rticle  2815  of  our  Civil  Code  declares  that 
**  every  act  whatever  of  man  that  causes  dam- 
age to  another  obliges  him  by  whose  fault  it 
happened  to  repair  it. "  In  Spotarno  v.  Fbur- 
ichon,  40  La.  Ann.  424,  we  said:  "Our 
courts  are  not  bound  by  the  technical  dis- 
tinctions of  the  common  law  as  to  words 
actionable  per  m  and  not  actionable  per  m, 
and  allowing  for  the  latter  only  actual  pe- 
cuniary dnmage  specially  proved.  Miller  v. 
HoUiein,  16  La.  889 ;  Feray  v.  looU,  12  La. 
Ann.  894.  If  the  charges  are  false,  injur- 
ious, and  made  maliciously  or  maio  animo^ 


they  combine  all  the  elements  essential  to 
support  the  action."  These  remarks  apply 
fully  to  the  case  at  bar.  Plaintiff's  allega- 
tions cover  each  of  these  essential  require- 
ments, and,  if  proved,  would  certainly  en- 
title him  to  a  judgment  for  damages  for  some 
amount.  The  case  of  DwMee  t.  Harden^  re- 
ferred  to,  was  not  decided  on  an  exception 
of  no  cause  of  action,  but  after  a  trial  on 
the  merits,  and  evidence  heard.  We  think 
the  ruling  of  the  court  on  the  exception  was 
correct. 

Defendants,  denying  that  the  language  of 
the  letter  was  **  capable  of  the  meaning 
charged  in  the  innuendo,  **  complain  that  the 
court  permitted  witnesses  to  testify  as  to  the 
impression  made  upon  them  by  reading  the 
letter,  to  their  understanding  of  its  meaning, 
and  to  prove  it  had  the  meaning  plaintiff  at- 
tributed to  it."  When  plaintiff's  counsel 
asked  of  the  first  witness  whom  he  placed  on 
the  stand  and  examined  ''what  impression 
the  letter  conveyed  to  his  mind, "  we  find  & 
statement  made  in  the  note  of  evidence  that 
** defendants*  counsel  objected,"  but  neither 
the  grounds  of  objection,  the  ruling  of  the 


facts  which  are  secret,  and  which  have.l^een  the 
foundatloQ  of  the  Ubel. 

Though  the  defamation  were  grrounded  on  truth 
yet  the  defamer  ought  to  be  punished  according  to 
the  power  of  the  judge.  Inst.  Justinian,  Lib.  4, 
title  2,  Domat,  B.  8.  title  VL 

**A  man  may  Justify  in  an  action  upon  the  case 
for  words  or  for  a  libel;  otherwise  in  an  indict- 
ment**  Anonymous,  11  Mod.  99. 

In  a  criminal  prosecution  tor  libel  where  the  de- 
fendant attempts  to  Justify  under  6  &  7  Vict.,  chap> 
96,  6  6,  it  is  not  a  defense  to  show  that  the  prosecu- 
tor had  not  taken  any  steps  against  a  previous 
publisher.    Beg.  v.  Newman,  1  BU  ft  Bl.  268. 

Previously  to  Lord  OampbelPs  Act.  6  &  7  Vict., 
chap.  96«  the  truth  of  a  libel  afforded  no  defense  In 
a  criminal  charge,  and  under  said  act  a  magistrate 
on  a  preliminary  hearing  cannot  be  compelled  to 
hear  the  truth  of  the  charge,  as  such  a  defense  is 
only  to  be  made  on  the  trial.  Beg.  v.  Garden,  L.  R. 
6  Q.  B.  Dlv.  1. 

Lord  CampbeU^s  Act  allowing  truth  in  orlmlnal 
acllons  for  libel  to  be  proved  in  Justification  does 
not  apply  to  blasphemy,  obscenity,  or  sedition. 
Reg.  V.  Duffy,  9  Ir.  L.  Bep.  829;  Ex  parte  0*Brlen, 
U  Ir.  L.  Rep.  29. 

XfOrd  Campbell's  Act  does  not  allow  the  truth  to 
be  proved  in  Justification  unless  it  was  published 
tor  the  public  benefit. 

The  truth  is  said  not  to  be  a  Justification  in  a 
criminal  prosecution  for  a  libel  although  there  may 
be  cases  where  the  defendant  having  proved  the 
purpose  Justifiable  may  give  In  evldeoce  the  truth 
of  the  words,  when  such  evidence  will  tend  to  neg- 
ative malice  and  intent  to  defame.  Com.  v.  Clap,  4 
Mass.  163. 8  Am.  Dec  212. 

So  in  Com.  v.  Blanding,  8  Pick.  804, 15  Am.  Dec. 
214,  it  was  held  that  to  be  the  province  of  the  court 
to  determine  the  admission  of  truth  as  evidence 
and  that  the  truth  is  not  a  defense  to  a  criminal 
action  for  libeL  But  after  this  decision  Mass.  Rev. 
Stat.,  chap.  IBS,  S  6,  provided  that  in  a  prosecution 
for  libel  the  truth  should  be  a  Justification,  if  the 
libel  is  published  with  good  motives  and  for  Justi- 
fiable ends. 

The  defendant  fn  a  criminal  case  has  the  burden 
of  proof  to  show  good  motives  under  Mass.  Rev. 
Stat.,  chap.  88. 1 6,  providing  that  truth  Is  not  a  Jus- 
tification unless  published  with  good  motives  and 
for  Justifiable  ends.  Com.  v.  Bonner,  9  Met.  410L 
21  L.  R.  A. 


Unless  the  communication  is  privileged  truth  is 
not  a  defense  to  criminal  libel  in  Pennsylvania  un. 
der  the  Constitution  of  1874,  art  1, 1  7,  which  pro- 
vides that  no  conviction  can  be  had  for  publication 
of  papers  relating  to  public  officers  in  pubUc  ca> 
padty  or  to  any  matter  proper  for  public  investi* 
gation  when  such  publication  is  not  maliciously  or 
negligently  made.  Conk  v.  Brown,  1  Pa.  Diet.  IU« 
666,80  V».N.a880. 

Taylor's  Kansas  Statutes,  par.  2146,  which  ro- 
quires  the  defendant  Justifying  to  show  good  mo- 
tives, violates  section  11  of  the  bill  of  Riguts,  pro- 
vldingthatln  actions  for  Ubel  the  truth  may  be 
given  in  evidence  and  the  accused  shall  be  ac- 
quitted If  it  was  published  for  Justifiable  ends. 
State  V.  Verry,  88Kan.  416^ 

Under  1 N.  Y.  Rev.  StaL  45.  art.  7, 1 8.  in  order  to 
make  out  a  case  of  complete  innocence,  fn  a  crimi- 
nal action  for  libel,  good  motives  and  Juntiflable 
ends  in  the  publishers  are  neceraary  of  which  the 
Jury  are  the  Judges.  Barthelemy  v.  People,  2  HIU, 
248. 

While  by  the  common  law  truth  is  no  Justiflca- 
tlon  In  a  criminal  prosecution  for  Ubel,  yet  iu  a 
petition  to  the  legislature  protesting  against  locat- 
ing a  county  seat  on  the  plantation  of  W.  for  that 
he  had  used  the  office  of  sheriff  to  persuade  igno» 
rant  people  to  petition  therefor  by  abusing  his  of. 
fice,  it  was  held  that  the  public  nature  of  the  charge 
and  the  right  of  informing  the  legislature  would 
allow  the  truth  to  be  shown  in  Justification.  Conu 
V.  Morris,  1  Va.  Cas.  176, 5  Am.  Dec.  615. 

The  truth  of  a  libel  cannot  be  given  in  evidence  in 
South  Carol!  na  in  a  cri  mlnal  prosecution.  The  court 
sas^:  ""  All  the  great  expounders  of  the  law  from 
jLord  Coke  down  to  Mr.  Juetiee  Rlackstone  have 
uniformly  laid  it  down  as  a  rule  of  the  common  law 
that  the  truth  of  a  libel  cannot  be  given  in  evi- 
dence in  a  criminal  proceeding,  and  this  rule  has 
never  been  departed  from  in  a  single  instance.  It 
is  true  that  a  difference  of  opinion  did  for  some 
time  subsist  among  the  English  Judges,  on  the  law 
respecting  libels,  bnt  this  was  only  on  the  ques- 
tion, whether  the  court  or  Jury  should  decide  on 
the  criminal  intent  of  the  publication.**  State  v. 
Lehre,  2  Treadway,  Const  809. 

Under  Texas  Penal  Code,  1 642,  if  the  defendant 
makes  a  libelous  charge  of  a  penal  offense  without 
specifying  the  time,  place,  and  nature  of  the  of- 
fense, the  truth  cannot  be  proved  in  Justlficatloii, 
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ooart,  nor  its  reasons,  are  stated,  nor  is  there 
any  mention  of  an  exception  hav^in^  been 
taken  or  any  bill  reserved.  Tlie  action  of 
the  court  seems  to  have  been  first  specially 
objected  to  on  an  application  for  a  new  trial. 
"We  take  occasion  to  say  that  the  law  au- 
thorizing a  note  of  objections  to  be  substi- 
tuted in  lieu  of  a  bill  never  contemplated 
doing  away  with  the  recitals  which  we 
have  always  held  necessary  to  a  proper  bill 
of  exceptions,  and  that  it  is  essential  that 
the  court  should  be  fully  advised  of  every- 
tiling  requisite  to  enable  it  to  act  advisedly 
upon  all  proceedings  and  rulines  in  the  lower 
court.    In  the  reasons  assigned  by  the  district 

iud^e  for  overruling  motion  for  a  new  trial, 
e  Uius  alludes  to  defendants'  obiections  on 
this  particular  point:  **Tbe  SuvAind  ground 
of  the  defendants*  motion  is  that  witnesses 
were  permitted  to  tell  their  impressions  pro- 
duced by  the  letter,  and  to  prove  tbe  innu- 
endo  charged.  In  no  instance  was  any  wit- 
ness permitted  to  explain  the  meaning  of  the 
letter  to  prove  the  innuendo  alleged  by  plain- 
tiff. So  far  as  I  can  find,  testimony  was 
received  to  show  injury  to  plaintiff's  name 


and  reputation  bv  reason  of,  or  as  the  result 
of,  tbe  letter,  and  the  comments  it  set  in  mo- 
tion, and  thereby  to  prove  actual  danutge  aa 
alleged  and  general  damage  as  alleged.  The 
assumption  of  facts  having  this  ground  Is  not 
well  founded.  Every  ruling  that  I  made 
was  based  on  the  view  that,  having  alleged 
actual  and  general  damages,  plaintiff  should 
be  permitted  to  prove  that  the  effect  of  the 
letter  on  the  minus  of  those  who  saw  or  heard 
of  it  was  to  injure  his  character,  and  to  ex- 
cite suspicions  of  wrongdoing.  How  else 
could  he  prove  this  than  by  hearing  what 
effect  or  result  the  letter  produced  on  the 
minds  of  third  persons  I  cannot  conceive. 
Such  evidence  was  not  offered  to  explain  the 
letter,  or  to  prove  the  innuendo.**  The  rea- 
sons assigned  by  the  judee  fully  justify,  we 
think,  his  ruling  on  this  particular  point. 
Later  on  in  the  trial,  another  witness  being 
on  the  stand,  he  was  asked  by  plaintiff, 
"What  was  the  impression  receivea  by  you 
from  what  you  heard?"  To  this  ouestion  de- 
fendants objected  **  because,  the  letter  com- 
plained of  being  a  privileged  coiqmuDica- 
tion,    and  not   having  been    circulated   or 


bat  Jf  such  partlculam  are  given  tbe  Justification 
may  be  made.  Johnson  v.  State,  81  Tex.  Crlm.  Rep. 
<S4. 

In  Texas  under  Penal  Oode,  I  OiS,  the  defendant 
In  a  criminal  case  for  Imputing  want  of  chastity  to 
a  female  may  Justify  by  showing  the  trutb,  and 
ihcflrenersl  reputation  of  the  female  for  chastity. 
8haw  V.  mate,  28  Tex.  App.  888. 

Under  Ind.  Rev.  Stat.  1881, 1  66,  tbe  truth  Is  a 
goocf  defense  In  a  criminal  prosecution  for  Jibel 
without  showing  good  faith.  State  v.  Bosh,  1» 
Ind.  43. 

See  subhead,  ^  Motions  and  reasons  for  pnbHca- 
tlon.« 

See  also  State  v.  Walt,  44  Kan.  810,  and  People  v. 
Evening  News  Asso.  61  Uioh.  VLinfrou 

Pleadino  andprwlna  the  truth  o^neraBy, 

The  defense  must  be  made  by  piea.  Whether  or 
not  the  plea  of  Justification  can  be  made  tn  the  an- 
swer that  denies  the  publication  of  the  ilbeloui 
oharge  depends  on  tbe  statutory  provisions  of  the 
state  where  the  action  is  broufrbt.  The  tendency 
of  the  courts  Is  to  allow  the  defendant  to  deny  the 
utterance  and  also  allow  him  to  plead  Juetiflcatlon 
and  this  is  tbe  general  construction  placed  on  tbat 
code  provision  which  allows  defendant  in  his  an- 
swer to  set  up  as  many  defenses  as  be  may  have. 

See  also  subhead  **  General  issue.** 

A  plea  of  Justification  covering  the  charge  made 
is  good.    Stewart  v.  Rowlacds,  14  U.  C.  a  P.  486. 

Tbe  plea  In  JusMflcatlon  must  Justify  tbe  same 
wordR  stated  in  tbe  declaration.  Skinner  v.  Grant, 
12Vt456. 

To  constitute  a  Jusdflcation  the  answer  must  al- 
lege tbe  trutb  of  tbe  defamatory  matter  charged, 
and  is  not  sufficient  if  it  set  up  facts  which  only 
tended  to  establish  the  trutb.  Tbe  averment  of 
tbe  trutb  is  materiaL   Thrall  v.  Smiley,  9  Cal.  629. 

The  substance  of  the  former  rule  as  to  pleading 
Justification  tn  slander  is  not  abolished  by  tbe  New 
York  CkHle  of  Procedure.  Wachter  v.  Quenzer,29 
N.  Y.  647. 

Tbe  truth  cannot  be  proved  in  mitigation  of 
damages  unless  It  is  pleaded  in  JusUflcation.  Swlt- 
ser  V.  Laidman,  18  Ont.  Rep.  4S0. 

Tbe  truth  of  tbe  charge  cannot  be  proved  where 
JuEtiflcatlon  Is  not  pleaded.  Haws  v.  Stanford,  4 
Sneed,  620;  Rumsey  v.  Webb,  1  Car.  ft  M.  104:  Wat- 
kin  V.  Hali,  L.  R.  8  Q.  B.  896;  Padgett  v.  Sweeting, 
21  L.  R.  A. 


66  Md.  404:  Sheahan  v.  OoUins,  20  III.  8S6,  71  Am. 
Dec.  271;  Abshlre  v.  dine,  8  Ind.  116;  Manltolia 
Free  Press  Go.  v.  Martin,  21  Can.  Sup.  Ct  Hep.  518. 

But  it  Is  not  necessary  to  Justify  a  charge  wbicb 
is  not  libelous.  O^Connell  v.  Mansfield,  9  Ir.  L.  Rep. 
179;  Qarke  v.  Taylor,  2  Blng.  N.  C.  664. 

Evidence  tending  to  prove  the  truth  of  tbe  worda 
charged  as  slanderous  was  properly  rejected  wbere 
tbere  was  no  plea  of  Justification.  Kay  v.  Fredrt- 
gal,8Pa.22]. 

Tbe  defenses  of  truth,  and  privileged  communi- 
cation must  be  separately  pleaded.  Fink  v.  Justh, 
14Abh.rr.N.&107. 

If  there  be  several  Issues  severally  found,  and 
several  damages  assessed,  and  some  of  tbe  issues 
are  Joined  on  bad  pleas,  the  platntifT  may  enter  bis 
Judgment  on  those  wbicb  are  good.  Rich  v.  Holt, 
Cro.  Jac.  207. 

In  an  action  for  libel  in  charging  that  plaintiff  is 
about  to  bring  an  action  for  libel  but  not  In  his 
own  county  as  he  is  too  well  known  there,  it  Is 
a  good  plea  that  plaintiff  resides  in  such  county 
and  there  sustains  the  reputation  of  ''a  proud, 
captious,  censorious,  arbitrary,  dogmatical,  ma- 
licious, illiberal  and  litigious  man"  in  consequence 
of  which  be  would  not  like  to  bring  a  suit  to  tria 
in  tbat  county.    Cooper  v.  Greeley,  1  Denio,  847. 

A  pubtication  tbat  plaintiff  fraudulently  secured 
from  a  certain  woman  money  by  imposing  on  her 
confidence  as  a  clergyman  and  taktug  advantage 
of  ber  weakness,  tbough  characterized  as  a  con- 
fidence game  and  an  attempt  to  rob  ber,  does  not 
charge  robbery,  but  it  is  a  Justification  to  allege 
the  truth  of  the  charge  and  that  it  was  criticised  as 
dishonest.  Wolfard  v.  Herald  Printing  ft  Pub.  Co. 
(Ind.)  Jan.  6,  1808. 

To  a  charge  that  the  plaintiff  bad  signed  the  de- 
fendant's name  to  a  note  without  permission,  a 
plea  that  the  plaintiff  did  sign  defendant*8  name  to 
said  note  without  bfs  permission  is  good.  Creel- 
man  V.  Marks,  7  Black  f.  281. 

Tbe  defendant  was  compelled  to  specify  whether 
particular  averments  in  his  answer  were  pleaded 
in  Justification  or  mitigation  of  damages.  Mo- 
Kune  V.  The  Brooklyn  Citizen.  117  N.  Y.  634. 

A  plea  in  Justification  is  bad  that  does  not  admit 
tbe  speaking  of  the  words,  nor  aver  them  to  be 
true.    Lewis  v.  Black,  27  Miss.  425. 

Tbe  defendant  cannot  deny  tbe  speaking  of  the 
words  and  also  Justify  by  alleging  tbem  to  be  true 
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published  br  the  defendants,  the^  are  not 
responsible  far  the  publication  or  circulation 
made  by  others,  not  authorized  or  intended 
by  themselves."  Following  this  entry  on 
the  note  of  evidence  we  find  the  words :  **  Ob- 
jection overruled.    Bill  reserved.** 

We  find  no  bill  in  the  transcript.  Be- 
fore considering  the  objection,  we  wish  to 
direct  the  attention  of  the  district  judges  to 
tiie  necessity  of  their  supervising  the  objec- 
tions as  stated  in  the  note  of  evidence,  and 
of  their  seeing  to  the  reasons  for  their  rul- 
ines  being  simultaneously  noted,  so  as  to 
bring  matters  to  the  situation  they  would 
have  been  had  tiie  statute  we  have  referred 
to  not  been  passed,  modified,  of  course,  to 
the  extent  of  doing  awav  with  mere  formal 
and  nonessential  particulars.  We  come  to  a 
knowledge  of  the  reasons  for  the  judge's 
action  by  the  statement  alreadv  given  as  to 
his  rulings  on  objections  to  testimony.  That 
statement  covers  the  complaint  we  are  now 
consider iuff,  as  well  as  that  we  have  before 
mentioned.  We  think  the  jud/B:e  decided 
correctly.  Plaintiff,  having  found  that  his 
name  and  reputation  were  being  injuriously 


criticised,  bad  the  right  to  trace  this  fact  as 
a  fact,  to  its  cause,  and,  if  he  could,  to  the 
circular  letter.  Having  alleged  that  by  and 
through  the  act  and  fault  of  the  defendants 
in  writing  and  delivering  tliis  letter,  he  had 
suffered  general  and  special  injury,  he  was 
entitled  to  prove  that  allegation  as  a  fact, 
independently  of  the  particular  persons  who, 
having  received  the  letter,  may  have  spoken 
of  the  same  and  its  contents,  and  thereby  in- 
creased the  circulation  of  the  statements 
therein.  The  question  is,  Did  the  act  of  the 
defendants  in  writing  and  sending  out  this 
circular  have  as  its  general  effect  to  injure 
the  plaintiff?  The  testimony  objected  to 
legally  tended  to  prove  that  fact,  in  our  opin- 
ion, and  was  admissible.  It  may  be  well 
to  say  in  this  connection  that  we  do  not  regard 
the  circular  letter  sent  out  by  the  defendants 
as  a  privileged  communication. 

The  evidence  shows  tiiat  the  plaintiff,  who 
had  been  several  months  in  defendants*  em- 
ploy, was  discharged  by  tliem  on  the  80th 
September,  1891,  and  that  the  separation  took 
place  without  friction.  Amicable  and  cordial 
relations  continued  to  exist  between  the  par- 


as these  pleas  are  Inconsistent.  Ormshj  v.  Doug- 
lass. 2  Abb.  Pr.  407, 87  N.  Y.  iTI. 

A  plea  of  Justiflcation  wbioh  does  not  admit  tbe 
speaking  of  tbe  words  Is  bad,  as  no  form  of  plea  of 
Justification  can  be  fouod  in  any  approved  ooUec- 
tlon  tbat  does  not  confess  tbe  speaking.  Davis  v. 
Mathews,!  Ohio,  257. 

A  defendant  in  a  libel  suit  cannot  deny  the  pub- 
lication and  in  tbe  same  answer  Justify  the  speak- 
ing as  these  are  Inooosisten  t  defenses,  and  although 
they  were  formerly  admlaslbie,  yet  uuder  the  Prao- 
tioe  Act  requlrlog  pleadings  to  be  verified  they 
cannot  both  be  pleaded.  Attlberry  v.  Powell,  29 
Mo.  428.  Since  this  case  the  statute  has  been 
ohanged.    See  next  case. 

Under  Mo.  Rev.  Stat.  1888,  9  2061,  allowing  a  plea 
of  the  trath  and  mitigating  oiroumstaooes  in  llbeU 
and  section  2048.  allowing  a  general  denial  and  also 
new  matter,  and  section  2061,  allowing  ditferent 
defenses,  the  defendant  may  deny  the  publication 
of  the  charge,  and  also  Justify  as  these  are  not  in- 
consistent.   Nelson  v.  Wallace,  48  Mo.  App.  108. 

The  defendant  may  deny  the  complaint  and  plead 
the  truth  of  the  matter  charged  under  Ind.  Code, 
II 88, 87.  providing  that  if  denied  the  plaintiff  must 
prove  the  publication,  and  that  the  defendant 
may  allege  the  truth  of  the  matter  and  mitigating 
oiroumstances  and  give  either  or  both  in  evidence. 
But  if  the  law  was  otherwise  the  question  could 
not  be  raised  by  demurrer.  Weston  v.  Lumley,  83 
Ind.  488. 

Under  the  liberal  provisions  of  the  Ck)de,  an 
answer  denying  that  the  defendant  spoke  the 
words  with  malice  but  tbat  he  believed  them  to  be 
true,  stating  the  grounds  of  his  belief  and  denying 
that  they  were  spoken  within  six  months  before 
the  suit,  pleads  Justification  and  the  Statute  of 
Limitation,  and  under  the  Code  the  court  shall  in 
every  stage  of  the  sction  disregard  any  defects  in 
the  pleadings  that  are  not  substantial.  Moore  v. 
Edmiston,  70  N.  C.  6ia 

Where  the  answer  denies  the  speaking  and  al- 
leges that  what  was  said  was  provoked  by  the 
plaintiff,  these  are  not  inconsistent,  and  the  mat- 
ters set  up  In  mitigation  did  not  admit  the  speak- 
ing, and  under  Minn.  Gen.  Stat.  1878.  chap.  66. 1  08, 
a  party  may  set  up  as  many  defences  as  he  chooses 
that  are  not  inconsistent.  Warner  v.  Locker  by,  81 
Minn.  42L 

Matters  in  mitigation  onght  not  to  be  strioken 
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out  when  there  is  any  doubt  as  to  whether  or  not 
they  should  go  to  the  Jury.  Stewart  v.  Minnesota 
Tribune  Ck).  41  Minn.  71. 

Matters  of  evidence  and  damages  are  not  In- 
cluded within  the  scope  of  this  note. 

State  eonsMutloruU  and  itatutory  provfMons. 

Alabama  Code,  S  272S,  provides  that  in  actions  of 
slander  or  libel  the  truth  of  the  words,  or  tbe  cir- 
oumstancee  under  which  they  were  uttered,%iay 
be  given  in  evidence  under  the  general  issue  la 
mitigation  of  damages. 

Alabama  Code,  9  2628.  provides  that  the  defend- 
ant in  an  action  for  slander  or  libel  may  prove  io 
mitigation  of  damages  that  the  charge  was  made 
by  mistake  or  inadvertence,  and  that  he  has  pub- 
lished an  apology. 

Alabama  Const.,Blll  of  Rights,  1 18.  and  Ala.  Code, 
1 2724,  provide  that  in  prosecutions  for  publishing 
accounts  of  officials  or  when  the  matter  is  proper 
for  public  information  the  truth  of  the  charge  may 
be  given  in  evidence. 

Under  CaL  Civil  Code,  I  40L,  the  defendant  in 
libel  or  slander  may  allege  the  truth  of  tbe  charge, 
and  any  mitigating  circumstances  to  reduce  the 
damages,  and  may  prove  either. 

Under  Cal.  Const.,art.  1. 9  8,  and  Penal  Code,  I2S1« 
In  all  criminal  prosecutions  for  libel,  the  truth  may 
be  given  in  evidenoe,  and  If  it  appears  tbat  the 
matter  charged  is  true  and  was  published  with 
good  motives  and  for  Justifiable  ends  the  party 
shall  be  acquitted. 

California  Penal  Code,  1 264,  provides  tbat  a  news- 
paper is  not  liable  for  publishing  a  true  report  of 
any  Judicial,  legislative,  or  official  procieding  ex- 
cept upon  proof  of  malice. 

Colorado  Civil  Code,  1 68,  provides  that  in  actions 
for  libel  or  slander  the  answer  may  allege  the  truth 
of  the  charge  and  any  mitigating  oiroumstances  to 
reduoe  the  amount  of  the  damages,  and  may  prove 
either. 

Colorado  Const.  Bill  of  Rights.  1 10,  provides  that 
in  all  suits  and  prosecutions  for  libel  the  truth 
thereof  may  be  given  in  evidence. 

Colorado  Crim.  Code,  I  1818,  provides  that  in  all 
prosecutions  for  libel  the  truth  thereof  may  be 
given  in  evidenoe  in  Justification,  except  libels 
tending  to  blacken  the  memory  of  the  dead,  or  ex* 
pose  the  natural  defects  of  the  living. 

Cunneotiout  Const.  BUI  of  Bights,  I  7,  provides 
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ties,  80  much  so  that  the  plaintiff  (who,  on 
leaving  the  defendants,  had  gone  into  the 
employ  of  the  Cromwell  Line  of  steamers) 
was  in  the  habit  of  slopping  at  defendants* 
fitore,  and,  with  defendants'  consent,  making 
himself,  it  would  seem,  verv  much  at  home. 
Suddenly  he  was  informed  by  the  junior 
partner  that  his  presence  was  offensive  to 
them,  and  that  they  did  not  wish  him  to  re- 
turn. This  notification  was  followed  up  by 
the  writing  and  sending  out  of  the  circular 
letter  which  has  fiven  rise  to  this  litigation. 
We  are  relieved  from  any  great  trouble  in 
ascertaining  the  cause  and  motive  of  this  act 
by  the  testimonv  of  the  two  partners  given 
on  the  trial.  This  testimony  causes  us  to 
eliminate  in  that  connection'  from  the  case 
that  portion  of  the  answer  which  refers  to 
certain  small  purchases  made  bv  the  plaintiff 
of  Bernhardt  and  others,  and  his  attempted 
loan  of  money  from  a  friend  of  his.  We  are 
flatisfied  the  first  matter  was  known  at  the 
time,  and  not  considered  at  all  reprehensible, 
and  that  knowledge  of  the  second  did  not 
reach  them  until  after  they  had  taken  the 
steps  Uiey  did,  and  it  has  no  bearing  in  the 
case. 


In  Alba  ▼.  Moriariy,  86  La.  Ann.  681,  a 
case  where  the  plaintiff  was  suing  his  em- 
ployer for  his  salary  for  having  prematurely 
discharged  him  without  cause,  the  court,  in 
speaking  of  the  discharge,  said :  ''It  is  also 
shown  by  Moriarty's  own  testimony  that  at 
the  time  he  dismissed  the  plaintiff  he  had  not 
been  informed  about  the  alleged  irregu- 
larities charged  in  the  answer,  and  therefore 
they  could  not  have  entered  into  the  reasons 
for  his  discharge.  They  were  real  ly  an  after- 
thought, and  an  evident  pretext.''  These 
words  are  applicable  to  the  case  at  bar.  The 
real  ground  upon  which  the  defendants  acted, 
and  on  the  sufficiency  and  correctness  of 
which  this  case  will  have  to  turn  as  justify- 
ing their  course,  was  that  they  had  reached 
the  conclusion  that  the  plaintiff  (as  the  senior 
partner  said)  had  been  dealing  falsely  with 
them, — not  doine  the  square  thing ;  that  Mr. 
Warner  was  goiixf  to  their  office  regularly, 
and  at  the  same  time  he  was  going  there  he 
was  in  the  service  of  R.  M.  (Jng  &  Co. ,  a 
rival  house ;  (that  is,  a  portion  or  the  time ;) 
and  because  (as  the  Junior  partner  said) 
.**they  were  very  indignant,  because  they 
thought  he  (plaintiff)  was  playing  the  dir- 


that  In  all  proaecutloDg  for  libel  the  truth  may  be 
Civen  in  evidence. 

Oonneoticut  Gen.  Stat,  1 1118,  provides  that  in 
every  action  for  libel  the  defendant  may  prove  his 
Intention,  and  unless  the  plaintiff  prove  malice  or 
that  the  defendant  refused  to  retract,  he  shall  le- 
oover  only  actual  damages. 

iJakota,  Code  Civil  Proo.,  I  18i,  provided  that  in 
action  for  libel  or  slander  the  defendant  may  allege 
the  truth  of  the  charge  and  any  mitigating  drcum- 
Btanoes  to  reduce  the  damages,  and  may  prove 
either. 

Dakota  Crim«  Code,  I  818,  provides  that  In  crim- 
inal proflecutions  for  libel  the  truth  may  be  given 
tn  evidence,  and  if  it  shall  appear  that  the  matter 
to  true  and  was  publisbed  with  good  motives  and 
for  Justillable  ends  the  party  shall  be  acquitted. 

Under  DeL  Act  VSSl  (Rev.  Ck)de,  chap.  419),  on 
tbe  trial  of  an  indictment  for  publishing  a  libel  the 
truth  of  the  charge  may  be  given  in  evidence,  and 
If  the  act  was  induced  by  good  motives,  and  with 
no  malice,  and  is  true,  the  defendant  shall  be  ac- 
quitted. 

The  (Constitution  (Bill  of  Bights,  I  ft)  provides 
that  in  prosecutions  for  publications  concerning 
officials,  or  matter  for  public  information,  the  truth 
may  be  given  in  evidence. 

See  farther  subhead  ^  Motives.*' 

Under  Fla.  Oonst.  (BiU  of  Bights.  1 18),  in  all  dvil 
And  criminal  actions  for  libel  the  truth  of  the 
charge  may  be  given  in  evidence,  and  if  true  and 
published  for  good  motives  the  party  shaU  be  ex- 
onerated. 

Under  Ga.  Oode,  I  S07V,  the  truth  of  the  charge 
niade  may  always  be  proved  tn  justtflcation  of  the 
Ifbel  or  slander. 

Idaho  Bev.  Stat.,  1 6740,  provides  that  In  all  crim- 
inal prosecutions  for  libel  the  truth  may  be  given 
in  evidence,  and  if  true  and  published  with  good 
motives  and  for  justlflable  ends  the  party  shall  be 
acquitted. 

Under  Idaho  Bev.  Stat^  I  ^8.  the  defendant  in 
an  action  for  hbel  or  slander  may  allege  both  the 
truth  of  the  charge  and  any  mitigating  ciroum- 
•tanoes  to  reduce  the  damages,  and  may  prove 
either. 

Under  HI.  Crtm.  Code,  I  281,  In  all  prosecutions 
.  for  libel,  the  truth  when  published  with  good  mo- 
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tlves,  and  for  Justillable  ends  shall  be  a  sufficient 
defense. 

Under  HL  Oonst.,  art.  2, 1  i,  in  all  trials  for  libel, 
civil  and  orimina],  the  truth  when  published  with 
good  motives  and  Justifiable  ends  is  a  sufficient  de- 
fense. 

Indiana  Prac.  Code,  1 873,  provides  that  in  actions 
for  libel  or  slander  the  defendant  may  allege  the 
truth  of  the  charge,  and  mitigating  chrcumstanoes, 
and  prove  either. 

Indiana  Const.  1 65,  provides  that  in  all  prosecu- 
tions for  libel  the  truth  of  the  matters  alleged  may 
be  given  in  Justifloation. 

Under  Iowa  Code,  I  2662,  mitigating  circumstan- 
ces cannot  be  proved  unlera  pleaded  and  unproved 
plea  of  Justification  Is  not  proof  of  malice  unless 
the  Jury  find  that  it  was  made  with  malicious  In- 
tent. 

Iowa  Const.,  art.  1, 1 7,  and  Crim.  Code,  1 6480.  pro* 
vide  that  in  all  prosecutions  or  tndictments  for 
libeL  the  truth  thereof  may  be  given  in  evidence 
and  If  true  and  it  was  published  with  good  motives 
and  for  Justifiable  ends,  the  defendant  shall  be  ac- 
quitted. 

For  Kansas,  see  subhead  ^^Motives.** 

Under  Ky.  (}onst.  1801,  I  9,  in  prosecutions  for 
publication  of  account  of  officials  or  where  the 
matter  is  for  public  Information  the  truth  thereof 
may  be  given  tn  evidence.  This  is  the  same  as  in 
the  Constitution  of  1860. 

Louisiana  Const.,  art.  168,  provides  that  in  all 
proceedings  or  indiotuients  for  libel  the  truth 
thereof  may  be  given  in  evidence. 

See  also  subhead  ^Motives.** 

Under  Me.  Bev.  8tat.,  chap.  120.  in  prosecutions 
for  publishing  mattent  relating  to  officials  or  can- 
didates, or  matters  for  public  information,  the 
truth  is  a  Justification,  and  in  prosecutions  for 
other  libels  the  truth  is  a  Justification  unless  the 
publication  was  from  corrupt  and  malicious  mo- 
tives, and  if  not  Justified  as  above  will  be  presumed 
to  be  malicious. 

Maine  Rev.  Stat.,  chap.  82,  S  20,  provides  that  In 
suits  for  libel  the  truth  is  a  Justification  unless  pnb> 
llehed  from  corrupt  or  malicious  motives. 

Under  Md.  Gton.  Laws,  p.  1096,  In  prosecutions  for 
libel,  the  truth  may  be  given  lu  evidence  under  the 
general  issue  by  way  of  Justification. 
88 
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tiest  and  shabbiest  trick  a  man  could  plaj,— 
representine  anotlier  firm,  and  still  going  to 
their  office.      We  must  inquire  whether^the 

Slaintiff  was  in  point  of  fact  ffuiltj  of  any 
ouble  dealing  with  the  defendants,  and,  if 
he  was  so  guilty,  whether  the  defendants 
were  justifi^  in  resorting  to  the  action  they 
did  as  a  corrective.  We  may  say  at  once  that 
there  is  no  evidence  that  the  plaintiff  cither 
obtained  any  advantages  by  his  visits  to  the 
defendants'  store,  or,  if  he  did,  that  he  ever 
utilized  them.  There  is  not  a  scintilla  of 
testimooy  going  to  show  that  he  ever  repre- 
sented to  any  one  after  his  discharge  from 
defendants*  service  that  he  was  still  continu- 
ing tlierein,  or  that  in  soliciting  for  orders 
he  concealed  the  fact  that  he  was  doing  so  for 
the  house  of  Ong  <&  Co.  It  would  have  been 
an  act  of  folly  for  him  to  have  attempted  to 
do  so,  for  the  deception  or  misrepresentation 
would  have  inevitably  been  immediately  dis- 
covered. If  the  plaintiff  was  guilty  of  wrong 
it  would  have  been  at  most  of  continuing  to 
visit  in  a  friendly,  intimate  manner  at  de- 
fendants* store,  when,  at  the  time  of  doing 
BO,  he  was  in  the  employ  of  a  rival  establish- 
ment. When  the  defendants  (as  tbe^  had  the 
right  to  do)  discharged  the  plaintiff,  their 
business  relations  were  completely  severed, 


and  the  latter  was  at  liberty  to  seek  employ- 
ment elsewhere,  and  obtain  it  wherever  he 
could.  The  fact  of  his  prior  service  with  the 
defendants  in  no  manner  interfered  with  hia 
seeking  service  with  a  rival  establishment, 
and,  if  employed  by  a  rival  house,  he  was 
fully  authorized  in  doing  his  utmost  for  it, 
(as  unquestionably  it  was  his  duty  to  have 
done  prior  to  discharge  for  the  defendants,) 
even  though  in  doing  so  he  might  work  to 
the  prejudice  of  his  former  employer,  pro- 
vided, of  course,  in  so  doine  he  was  guilty 
of  no  misrepresentations  or  le^al  wrongdo- 
ing:. We  know  of  nothing  which  would  cut 
the  plaintiff  off  from  his  absolute  right  of 
soliciting  any  one  he  might  choose  to  solicit 
for  orders,  among  others,  the  customers  of  the 
house  with  which  he  had  been  connected,  and 
with  whom  he  may  have  become  acquainted 
through  such  connection.  We  know  of  no 
reason  why  friendly  relations  should  cease  to 
exist  between  a  commercial  firm  and  one  of 
its  emplo^6s  ipsojaeto  by  his  going  into  the 
service  of  another  house  in  the  same  branch 
of  business.  We  see  no  good  reason  why  Mr. 
Ong  himself,  the  head  of  the  other  house, 
could  not  with  full  propriety  have  visited 
defendants  precisely  on  the  same  footing  that 
plaintiff  did.    If  the  action  of  either  the  one 


Maasacbusetts  Pub.  Stat.,  p.  074,  provides  that  in 
cdvil  and  criminal  suits  for  libel,  ttie  defendant  may 
prove  the  •  truth  of  the  charge.  This  shall  be  a 
Justification  unlera  malice  be  proved  and  the  plea 
of  JustiflcatiOD  of  itself  is  no  proof  of  malice. 

Massachusetts  Pub.  Stat.,  p.  11901,  provides  the 
same  defense  in  a  criminal  case. 

Under  Mich.  Const.,  art.  6, 6  35,  in  all  prosecutions 
for  libelB  the  truth  may  be  ^ven  in  evidence  to  the 
Jury,  and  if  true  aod  published  with  good  motives 
and  for  Justifiable  ends  the  party  shall  be  acquit- 
ted. 

Under  Mich.  Stat.  188S,  I  T27B.  if  the  defendant  in 
aslander  or  libel  suit  give  notice,  in  his  Justifica- 
tion that  the  matters  published  were  true,  and  fall 
to  prove  the  same,  it  shall  not  of  itself  be  proof  of 
malice. 

Minnesota  Stat., vol.  2,  p.  068,  provides  that  in  cnm- 
inal  cases  the  publication  of  a  libel  is  Justified  where 
the  matter  charged  is  true,  and  was  published  for 
good  motives  and  for  Justiilable  ends.  The  publi- 
cation is  excused  if  honestly  made,  in  the  belief  of 
its  truth,  and  on  reasonable  grouods  for  this  belief, 
and  consists  in  fair  comments  of  a  public  oificer. 

Minnesota  Stat,  vol.  1,  p.  808,  provides  similar 
defense  in  a  criminal  case. 

Under  Minn.  Code,  1 118,  vol.  1,  Stat  p.  728,  in 
suits  for  libel  or  slander  the  defendant  may  in  his 
answer  allege  both  the  truth  of  the  charge  and  any 
mitigating  circumstances,  and  may  prove  either. 

Mississippi  Ann.  Code.  9  1106,  and  Const  (Bill 
of  Rights,  6 18),  provide  that  in  every  criminal  pros- 
ecution for  libel  the  truth  of  the  charge  may  be 
proved  and  if  published  with  good  motives  and 
Jijstiflable  ends  the  defendant  shall  be  acquitted. 

Missouri  Code  Prac.  9  8653.  provides  that  m  ac- 
tions for  libel  or  slander  the  defendant  may  allege 
the  truth  of  the  matter  charged,  and  any  mitigat- 
ing circumstances,  and  may  prove  either. 

Montana  Const  1889.  art  8, 1 10,  provides  that  in 
all  suits  and  prosecutions  for  libel  the  truth  there- 
of may  be  given  in  evidence. 

Montana  Ci  vil  Code,  1 1C8,  provides  that  In  suits  for 
libel  the  defendant  may  allege  the  truth  of  the 
charge,  and  any  mitigating  circumstances,  and  may 
prove  either. 
21L.RA. 


Nebraska  Const  (Bill  of  Rights,  9  5),  provides  that 
in  all  trials  for  libel,  oivU  and  criminal,  the  truth 
when  published  with  good  motives  and  for  Justifi- 
able ends  shall  be  a  sufficient  defense. 

Nebraska  Civil  Code,  1 182,  provides  that  the  de- 
fendant may  allege  the  truth  of  the  charge,  and 
any  mitigating  oiroumstanoes,  and  may  prove 
either. 

Nevada  Code  Civ.  Proo.,  I  8065,  provides  that  in 
action  for  libel  and  slander  the  defendant  may  al- 
lege both  the  truth  of  the  charge  and  any  mitigate 
ing  circumstances  to  reduce  the  damages,  and  may 
prove  the  latter  even  If  he  does  not  prove  the 
former. 

Nevada  Const.,  art  1. 1 9,  provides  that  in  all  crim- 
inal and  civU  actions  for  libels  the  truth  may  be 
given  in  evidence,  and  If  true  and  published  with 
good  motives  and  for  Justifiable  ends  the  party 
shall  be  exonerated. 

New  Hampshhre  Pub.  Stat,  chap.  223,  f  8,  provides 
that  under  the  general  issue  the  defendant  may 
prove  in  mitigation  of  damages,  and  to  rebut  evi- 
dence of  actual  ma  lice,  that  the  charge  was  of  com- 
mon report  and  that  the  conduct  of  the  plaintiff 
was  such  as  to  create  suspicion  of  the  truth  of  the 
matters  therein  charged. 

New  Jersey  Rev.  Stat.  1877,  p.  881,  provides  that 
in  prosecutions  for  libel  the  defendant  may  prove 
the  truth  of  the  matter  charged  in  the  indictment. 

New  Jersey  Const  (Bill  of  Rights,  I  5),  provides 
that  in  prosecutions  for  libel  the  truth  may  be 
given  in  evidence,  and  if  it  shall  appear  that  the 
matter  is  true  and  was  published  with  good  motives 
and  for  Justifiable  ends  the  party  shall  be  acquitted. 

New  York  Code  (^ v.  Proc,  1 636.  provides  that  the 
defendant  in  a  libel  suit  may  prove  mitigating  cir- 
cumstances notwithstanding  he  has  pleaded  or  at- 
tempted to  prove  a  Justification. 

Under  section  244,  N.  T.  Penal  Code,  the  pubnca- 
tion  is  Justified  when  the  matter  charged  as  lik)ei- 
ous  Is  true,  and  was  published  with  good  motives 
and  for  Justifiable  ends,  and  is  excused  if  honestly 
made  in  the  belief  of  its  truth,  and  on  reasonable 
grounds,  and  is  a  fair  comment  on  a  public  oOiccr. 

Under  N.  C.  Civil  Code,  «  206,  the  defendant  In  a . 
libel  or  slander  case  may  allege  both  the  truth  of  the 
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or  the  other  in  doing  so  were  to  meet  with 
tUe  disapproyal  of  the  defendants,  it  would 
be  a  pure  matter  of  feeling  and  taste,  and  not 
of  right  or  wron^.  As  a  matter  of  fact,  how- 
C'ver,  it  is  exceedlnglj  questionable  whether 
tiie  plaintiff,  after  he  l^came  employed  by 
Ong  &  Co.,  ever  went  to  defendants'  store 
more  than  on  one  occasion.  Whether  he 
would  have  done  so  or  not  had  not  tlie  defend- 
ants objected  is  pure  speculation.  Plaintiff's 
visits  to  defendants'  store  seem  to  have  been 
when  he  was  employed  with  the  Cromwell 
Line  of  steamers.  Assuming,  however,  that 
plaintiff  was  employed  by  Ong  &  Co.  when 
80  visiting  the  defendants*  store,  and  was  at 
that  time  soliciting  for  Ong  &  Co.,  and  de- 
fendants should  have  thought  such  conduct 
reprehensible  and  inconsistent  with  their 
Ideas  of  propriety  and  fair  or  square  dealing, 
their  plain,  obvious  remedy  was  the  very  one 
which  they  at  first  adoptea,  of  requesting  a 
discontinuance  of  such  visits, — a  remedy 
which  proved  fully  efficacious. 

We  think  the  defendants  were  entirely  un- 
justifiable in  following  up  this  action  of 
theirs  by  sending  out  the  circular  letter 
which  they  did.  There  was  no  legal  relation 
or  connection  between  the  conduct  com- 
plained of  and  this  letter  which  defendants 
circulated.  Plaintiff  had  not  sought  to  util  ize 
in  any  improper  way  his  connection  with, 
them,  and  there  was  no  reason,  when  they 
distributed  the  letter,  for  them  to  apprehend 


that  he  would  do  go.  The  defendants  were, 
as  they  say,  ** indignant,"  and  tlie  letter  was 
obviously  sent  In  anger,  and  intended  as  a 
punishment,  and  to  injure  plaintiff,  and  not 
as  a  protection  either  to  their  customers  or  to 
themselves.  They  say  themselves  that  as  a 
solicitor  he  was  a  failure.  They  assien  this 
as  a  reason  for  discharging  him,  and.  If  this 
was  true,  they  had  no  reason  to  fear  that  he 
would  (even  had  he  resorted  to  illegitimate 
means,  which  he  did  not)  have  diverted  any 
large  amount  of  trade  from  them.  We  see 
no  ground  for  any  claim  that  this  particular 
letter,  written  and  sent  to  every  one  whose 
name  happened  to  be  on  the  address  book  in 
their  store,  was  a  privileged  communication. 
They  were  bound  to  suppose  that  the  parties 
to  whom  it  was  addressed,  or,  at  all  events, 
a  large  portion  of  them,  would  not  consider 
it  in  that  light,  and  would  naturally  speak 
of  its  contents  to  others,  and  that  its  contents 
would  be  publicly  discussed.  The  whole 
matter  was  referred  to  a  jury.  They  heard 
the  evidence,  and  saw  the  witnesses,  and, 
after  full  hearing,  they  have  found  by  return- 
ing a  verdict  in  favor  of  the  plainlill  that  the 
allegations  in  his  petition  are  true,  and  his 
prayer  just  and  well  founded.  The  district 
judge,  on  application  for  a  new  trial,  has 
given  his  views  on  the  questions  and  issues 
raised,  and,  save  as  to  the  amount  of  the 
damages  found,  he  concurs  in  opinion  with 
the  conclusions  reached  by  the  j ury .     On  this 


charge  and  any  mitigattngr  drcumstanoes,  and  may 
prove  either. 

Under  N.  C.  Crlm.  Code.  •  1195,  the  defendant  In 
a  crimiDal  libel  may  prove  the  truth  of  the  facts 
Blleffed  in  the  indictment,  and  if  the  Jury  is  satis- 
fied they  are  true  be  shall  be  acquitted. 

Ohio  Rev.  Stot.  IBOO,  I  6094,  provides  that  the  de- 
f endant  in  libel  or  slander  may  allege  and  prove 
the  truth  of  the  charge,  and  may  prove  any  miti- 
gating circumstances  to  reduce  the  damages. 

Oregon  Stat.  1899^  vol.  1,  I  8038,  provides  that  in 
all  criminal  prosecutions  for  libel  the  truth  may  be 
given  in  evidence,  and  if  true  and  published  with 
^ood  motives  and  Justifiable  ends  the  defendant 
must  be  acquitted. 

Under  Oregon  Stat.  1802,  vol.  1, 1  91,  the  defend- 
ant in  a  civil  action  for  libel  or  shinder  may  allege 
the  truth  of  the  charge  and  any  mitigating  circum- 
stances, and  prove  either. 

Under  Pa.  Const.,  art.  1«  1 7,  no  conviction  can  be 
had  In  any  prosecution  for  publication  of  papers 
relating  to  oflBcers  or  matters  proper  for  public  In- 
vestigation if  such  publication  was  not  maliciously 
or  negligeDtiy  made. 

Under  B.  L  Const.  (Bill  of  Bights,  S  20),  the  truth 
of  the  charge  unless  published  from  malicious  mo- 
tive shall  be  a  sufficient  defense  in  civil  and  crim- 
inal cases. 

The  South  Carolina  Of  vU  Code,  1 188,  provides  that 
the  defendant  in  libel  or  slander  may  allege  both 
the  truth  of  the  charge  and  any  mitigating  oircum- 
fltaoces,  and  may  prove  the  latter  if  he  does  not  the 
former. 

South  Carolina  Const.  (Bill  of  Bights,  I  8),  pro- 
Tides  that  tn  prosecutions  for  publication  of  pa- 
pers investigating  officials  or  where  the  matter  is 
proper  for  public  information  the  truth  may  be 
given  In  evidence. 

Tennessee  Const  (BUI  of  Rights,  I  19),  provides 
that  in  proseoutions  for  publicatioo  of  papers  in- 
Teatfgating  the  oflBoiols,  the  truth  thereof  may  be 
Ifiveo  in  evideooe. 
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Tennessee  Code,  1 5558,  provides  that  the  truth  of 
the  matter  charged  In  the  Indictment  may  be  given 
in  evidence  by  the  person  charged,  under  the  plen 
of  not  guilty,  with  every  advantage  that  could  be 
had  under  a  plea  of  Justification  in  an  action  for 
UbeL 

Under  Tez.  Const.  1876.  art  1.  9  8,  In  prosecutions 
for  the  publication  of  papers  investigating  oflBcials 
or  when  the  matter  is  for  public  information  the 
truth  thereof  may  be  given  in  evidence. 

Under  Vermont  Stat.  1880,  I  1G46,  in  a  orlminal 
case  the  defendant  in  libel  may  plead  the  general 
Issue  and  give  In  evidence  the  truth  of  the  words, 
which  if  proved  to  the? atisfaotion  of  the  Jury  shall 
entitle  him  to  an  acquittal. 

Virginia  Code  l(87/.l  8375,  provides  that  in  an  ac- 
tion for  defamation  the  defendant  may  Justify  by 
proving  that  the  words  were  true,  and  on  giving 
notice  may  plead  In  mitigation  of  damages  that  he 
offered  an  apology. 

Washington  Civil  Code,  S  212,  provides  that  in  an 
action  for  libel  and  slander  the  defendant  may  in 
his  answer  allege  both  the  truth  and  any  mitigating 
circumstances,  and  may  prove  the  latter  without 
proving  the  former. 

Washington  Crlm.  Code.  I  1878,  provides  that  in 
prosecutions  for  libel  the  truth  thereof  may  be 
given  in  evidence  and  if  it  appears  that  the  charge 
was  a  crime  punishable  by  One  or  Imprisonment 
and  was  true  and  was  published  with  good  motives 
and  Justifiable  ends  the  defendant  shall  be  ac- 
quitted. 

West  Virginia  Const,  art  8,  S  8,  provides  that  in 
civil  and  criminal  suits  for  libel  the  truth  may  be 
given  in  evidence,  and  if  published  with  good  mo- 
tives and  for  Justifiable  ends  the  verdict  shall  be 
for  defendant 

West  Virginia  Const,  chap.  180,  fi  47.  provides  that 
in  an  action  for  defamation  the  defendant  may 
Justify  by  proving  that  the  words  were  true,  and 
on  giving  notice  may  prove  he  apologized,  as  evi- 
dence in  mitigation  of  damages.  I.  T. 
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last  point,  though  refuslDj^  to  set  aside  the  ver- 
dict, he  obviously  was  of  opinion  that  it  was 
far  too  large  an  amount.  In  the  case  of  Spator- 
noY.Fourtchon  [40  La.  Ann.  424]  already  men- 
tioned, this  court  said :  "  Both  the  damages  or 
injury  and  the  malice  mav  be  inferred  from 
the  nature  and  falsity  of  the  words,  and  from 
the  circumstances  under  which  they  were  ut- 
tered without  the  necessity  of  special  proof. " 
In  the  case  at  bar  we  are  perfectly  satisfied 
that  the  plaintiff  has  been  injured  and  dam- 
aged, but  it  certainly  cannot  be  said  that  he 
has  proved  the  amount  with  certainty.  Plain- 
tiff has  been  pretty  generally  employed  for 
the  last  eleven  or  twelve  years  at  a  salary  or 
on  commissions  which  brought  him  from*$SO 
to  $75  a  month.  He  was  in  defendants'  em- 
ploy at  $60  a  month,  but  before  this  difflcultv 
arose  they  had  reached  the  conclusion  his 
services  in  their  line  as  solicitor  were  not 
worth  that  much.  He  was  paid  $75  a  month 
by  the  Cromwell  Line,  but,  after  a  week's 
employment,  he  voluntarily  left  them,  to 
take  service  with  R.  M.  One  &  Go. ,  who  were 
to  pay  him  at  the  rate  of  $oO  a  month  should 
he  establish  to  their  satisfaction  after  a 
trial — at  first  on  commissions — that  he  would 
make  a  successful  solicitor.  This  he  was 
unable  to  do  for  the  assigned  reason  that  de- 
fendants' circular  letter  had  caused  him  to  be 
thrown  under  a  cloud,  which  has  forced  him 
to  leave  his  home,  and  seek  service  at  St. 


Louis,  at  which  place,  at  the  time  his  testi- 
mony was  taken  in  the  lower  court,  (Juno 
15,  1892, )  he  was  about  obtaining  employ- 
ment. From  the  date  of  the  letter  he  doea 
not  appear  to  have  been  employed  elsewhere 
than  at  Ong's  as  a  solicitor,  wliere  his  com- 
missions for  seven  months  were  almost  nom- 
inal, $75  or  $100.  In  the  very  nature  of 
things,  it  would  be  impossible  for  a  solicitor 
to  establish  to  what  precise  extent  failure  to 
obtain  orders  would  be  attributable  to  the 
circulation  of  a  letter  of  a  character  injurious 
to  him.  That  kind  of  business  is  to  a  very 
great  degree  dependent  upon  the  favor  of  the 
solicitor  in  the  community  in  which  he  li  ves, 
and  his  ^ood  name  and  credit,  and  these  are 
not  readily  measured ;  indeed,  it  has  been 
frequently  decided  that  extent  of  damage  to 
creait  is  an  inferential  fact,  which  can  be 
arrived  at  only  by  an  examination,  a  weigh- 
ing of  all  the. facts  and  circumstances,  and 
cannot  be  the  sub ject  of  direct  proof.  Tram' 
smU  t.  Bcmage,  05  Ala.  — . 

For  the  reasons  herein  assigned,  it  U  herdnif 
ordered^  acffudged,  and  decreed  that  the  judg* 
tnent  of  the  lower  court  &0,  and  the  eame  is  here- 
by,  amended  to  a»to  reduce  the  judgment  of  th§ 
plaintiff  against  the  d^endants  from  $3,000  to 
$600,  and  as  so  amended  the  said  judgment  is 
hereby  afflrmed,  costs  of  appeal  to  be  paid  by 
the  plaintiff  and  appellee,  those  of  the  lower 
court  by  the  defendants  and  appellants. 
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1.  A  decree  on  a  bill  prayliiir  to  have  a 
convey anee  decreed  a  morti^aflrot  with 
an  acooont*  does  not  bar  a  claim  for  damages 
on  account  of  the  mortcraffee*8  failure  to  per- 
form BtlpulatlODs  made  as  a  part  of  the  oontxaot 
of  loan. 

8*  An  agreement  to  recouTej  land* 
which  had  been  conveyed  as  a  mort- 
gage* upon  pajrment  of  the  mortcrage  debt,  is 
not  a  contract  for  the  sale  of  an  interest  in  lands 
within  the  statute  of  frauds.  i 

(June  2S,  1898.) 

EXCEPTIONS  by  plaintiff  to  ralfngs  of  the 
Rutland  County  Court  overruling  demur- 
rer to  special  pleas  filed  by  defendant  in  an 
action  brought  to  recover  damages  for  alleged 
breach  of  contract  to  loan  money.    Boversed, 

The  facts  are  stated  in  the  opinion. 

Mr,  C.  M.  Willard  for  plaintiff. 

Mr.  J  C.  Baker,  for  defendant: 

The  questions  al  issue  ar&— 

1.  Is  the  plaintiff  barred  by  the  adjudication 


Nora.— The  abore  case  seems  to  be  a  novel  one 
on  the  exact  point  presented,  but  follows  tbe  gen- 
eral doctrine  which  regards  a  deed  made  as  aeouritj 
for  a  debt  as  a  mere  mortgage  not  creating  an  in- 
terest in  land. 
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of  the  chancery  proceedings  between  these 
parlies? 

2.  Is  he  barred  by  the  "statute  of  frauds" 
forbidding  actions  "upon  a  contract  for  the 
sale  of  lands,  tenements,  or  hereditaments,  or 
of  an  interest  in  or  concerninff  them." 

I.  Tbe  first  point  raised  is  only  effective 
where  the  two  suits  relate  to  the  same  subject- 
matter  and  where  the  questions  in  issue  are 
identical. 

Though  relating  to  the  same  transaction  the 
points  in  issue  may  be,  and  in  this  instance  are, 
entirely  diverse. 

Bca/iS  V.  Birge,  11  Ga.  266;  Bennett  ▼• 
Holmes,  18  N.  C.  486;  Flandreau  v.  Downey. 
28  Cal.  854;  Wales  v.  Z^o/i,2  Mich.  276;  OUa- 
ton  V.  Cftambliss,  6  Rand.  (Va.)  86;  Salem  In- 
dia Rubber  Co.  v.  Adams,  28  Pick.  256;  Hatd- 
ing  V.  Hale^  2  Gray,  8iM;  Oage  v.  Holmes,  13 
Gray,  428;  Bodurtha  v.  PJielon,  18  Gray,  418; 
Demarest  v.  Darg,  82  N.  Y.  281;  Cole  v.  Con- 
oily,  16  Ala.  271;  Hutchinson  v.  Bearing,  20 
Ala.  798;  Kingsland  v.  Spalding,  8  Barb.  Ch. 
841,  5  L.  ed.  925;  Ftsh  y.  Lightner,  44  Mo. 
268;  Atchison,  T.  d  S.  F.  R.  Co.  r.  J^erson 
County  Comrs.  12  Kan.  127;  RusseU  v.  Plaee, 
94  U.  S.  6' 6.  24  L.  ed.  214;  Davis  v.  Brown, 
94  U.  S.  428,  24  L.  ed.  204;  Howard  v.  Kim- 
baU,  65  Me.  808;  Tutt  v.  Price,  7  Mo.  App. 
194;  McLeod  v.  Lee,  17  Nev.  108;  Neil  v.  TW- 
man,  12  Or.  289;  Qeneta  Nat.  Bank  v.  River- 
side Independent  School  Diet.  25  Fed.  Rep.  629; 
Oilmer  v.  Morris,  80  Fed.  Rt  p.  476. 

A  judgment  upon  same  facts  to  enforce  a 
different  demand  and  obtain  another  form  of 
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relief  is  oondmlve  only  as  to  what  was  in  fact 
litigated  and  decided  in  such  suit. 

Clark  ▼.  Biair,  14  Fed.  Rep.  812;  Foye  ▼. 
Ftiteh,  182  Mass.  105;  Lorrillard  v.  ayde,  16 
Jones  Ss  8.  409;  CummingB  y.  Bannan  (Md.) 
January  Term,  1887;  Snydar  ▼.  JHeComb,  89 
Fed.  Rep.  292. 

A  decree  setting  aside  an  absolute  deed  does 
not  estop  suit  for  accounting  for  money  re- 
ceived from  sales. 

Sheldon  v.  Bradley,  87  Conn.  824. 

A  decree  by  consent  or  as  a  compromise  is 
no  bar. 

Wadhams  v.  Qay,  78  HI.  415. 

A  question  which  could  not  have  been  lit!- 

Sted  in  a  former  case  is  not  concluded  in  a 
«r  one. 

Slringer  t.  Adam»,  98  Ind.  589. 

IL  The  alleged  contract  is  in  no  sense  a 
contract  for  "the  sale  of  laods,  tenements,  or 
hereditaments,  or  of  an  interest  in  or  coQceru- 
iug  them."  It  was  a  mere  contract  for  the 
loan  of  money  for  a  specific  purpose  and  in- 
definite  period  upon  the  security  of  the  land 
described  in  said  deed  and  certain  claims  and 
choses  in  action  duly  assigned  and  delivered. 
The  contract  in  contention  has  no  relation 
whatever  to  land,  except  that  land  with  other 
personal  securities  were  put  up  as  security  for 
the  loan  negotiated.  Neither  the  giving,  pay- 
ing, nor  foreclosing  of  a  mortgage  can  be 
fairly  called  a  *'sale  of  land/'  and  bring  it 
within  the  restrictive  force  of  the  statute  of 
frauds. 

Wilkin9  Tujp.  School  IHst.  y.  MiUigan,  88 
Pa.  96;  Beyman  y.  Mother,  71Ind.  596;  Eotch- 
ki99  y.  Oox,  4i^  Iowa,  665:  McQinnU  v.  Cook, 
57  Vt,  86,  52  Am.  Rep.  115:  Walton  y .  Karnei, 
67  GaL  255;  Turner  r.  Johnson,  95  Mo.  481. 

MaiuBoii«  •/.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  declares  upon  an  oral  agree- 
ment by  which  the  defendants,  at  the  time 
of  taking  the  title  to  certain  premises  as  se- 
curity for  a  considerable  loan,  undertook  to 
pay  the  plaintiff  a  further  sum  to  enable  him 
to  secure  immediate  possession  of  the  prop- 
erty, and  to  leave  him  in  the  full  possession 
ana  control  of  the  same,  and  to  furnish  him 
such  sums  of  money  as  might  be  needed  for 
laying  out  streets  thereon,  and  to  convey  at 
any  time  such  portions  thereof  as  the  plain- 
tiff might  sell,  upon  payment  to  the  defend- 
ants of  the  avails  of  the  sales  for  applica- 
tion upon  the  plaintiff's  indebtedness.  The 
breaches  assigned  are  the  defendants*  failure 
to  perform  these  stipulations. 

The  defendants  plead  that  the  plaintiff  has 
heretofore  brought  against  them  a  bill  in 
equity,  in  which  he  set  forth  such  loan  and 
conveyance  and  the  undertakings  now  de- 
clared upon,  and  prayed  that  the  conveyance 
be  decreed  a  mortgage,  and  tliat  an  account 
be  taken  of  the  money  paid  out  by  defend- 
ants, and  that  they  be  decreed  to  convey  the 
premises  to  the  plaintiff  upon  payment  of 
the  sum  found  due;  that  the  sum  due  in 
equity  was  thereupon  ascertained,  and  a  de- 
cree entered  that  the  defendants  convey  the 
property  to  the  plaintiff  upon  the  payment 
of  such  sum,  and  that,  if  the  plaintiff  ^ould 
fail  to  pay  the  same  by  a  certain  day,  the, 
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defendants  should  thereafter  hold  the  prem- 
ises discharged  of  the  plaintiff's  claim ;  that 
the  plaintiff  failed  to  make  payment  in  ac- 
cordance with  this  decree,  and  so  became 
barred  of  all  interest  in  the  property.  The 
plea  is  demurred  to.  The  defendants  thua 
seek  to  avail  themselves  of  the  well-estab- 
lished doctrine  that  matters  which  have  once 
been  determined  by  a  court  of  competent  ju- 
risdiction cannot  afterwards  be  contested  by 
the  parties  to  such  prior  adjudication ;  but 
the  plea  does  not  in  terms  allege  that  the 
matters  declared  upon  were  litigated  in  the 
chancery  suit,  and  it  cannot  be  said  that  they 
were  necessarily  embraced  in  the  issues  which 
are  shown  to  have  been  litigated.  The  ar- 
rangement between  the  parties  included  both 
the  transfer  of  this  property  to  the  defend- 
ants as  security  for  a  certain  loan,  and  an 
agreement  on  the  part  of  the  defendants  to 
give  the  plaintiff  certain  further  aid  as  re- 
quired. By  his  bill  in  equity,  the  plaintiff 
sought  only  to  have  the  character  of  his  con- 
veyance determined,  and  the  amount  which 
he  must  pay  to  entitle  him  to  a  reconveyance 
ascertained.  So  far  as  the  matters  declared 
upon  were  stated  in  the  bill,  it  was  for  the 
purpose  of  showing  the  exact  nature  of  the 
transaction  in  which  the  title  passed,  and 
thereby  establishing  the  complainant's  right 
to  have  the  absolute  deed  declared  a  mort- 
gage. He  did  not  pray  to  have  the  damages 
resulting  to  him  from  the  defendants'  fail- 
ure to  perform  these  stipulations  ascertained 
and  applied  In  reduction  of  the  loan.  As 
the  bill  was  framed,  none  of  these  matters 
would  come  in  issue,  unless  the  defendants 
claimed  that  thev  had  made  the  further  ad- 
vances provided  for,  and  so  had  incrcnsed  the 
amount  for  which  the  property  was  hoi  den. 
So  the  plaintiff  cannot  be  held  to  be  con- 
cluded in  these  matters  by  the  decree,  unless 
upon  the  ground  that  be  could  and  should 
have  had  them  included  in  that  adjudication. 
But  we  think  his  right  to  maintain  the  pres- 
ent suit  cannot  be  denied  on  this  ground. 
The  stipulations  declared  upon  were  not  so 
related  to  the  executed  part  of  the  contnict 
that  the  plaintiff's  failure  to  put  them  in  is- 
sue in  proceedings  for  redemption  can  be  held 
a  waiver  of  his  ri^ht  to  insist  upon  them 
afterwards.  They  did  not  go  to  the  merit  of 
the  defendants'  claim.  If  the  defendants  had 
voluntarily  treated  the  deed  as  a  mortgage, 
and  had  brought  their  petition  to  foreclose 
it,  the  damages  resulting  to  the  plaintiff  from 
their  nonperformance  of  these  stipulations 
would  at  most  have  been  but  matter  of  re- 
coupment. But  matters  proper  for  recoup- 
ment may  in  some  cases  be  withheld  for 
independent  adjustment.  It  was  held  in 
Davenport  v.  Huhhard,  46  Vt.  200.  14  Am. 
Rep.  620,  that  one  who  had  suffered  judg- 
ment to  pass  against  him  by  default  in  favor 
of  a  contractor  for  the  full  amount  of  the  con- 
tract price  for  doing  certain  work  was  not 
thereby  precluded  from  afterwards  maintain- 
ing a  suit  to  recover  the  damages  arising  from 
the  contractor's  failure  to  do  the  work  within 
the  time  limited.  The  principle  of  this  de- 
cision seems  decisive  in  support  of  the  plain- 
tiff's right  to  maintain  the  present  action,  in 
the  absence  of  anything  to  show  that  the 
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matters  declared  upon  were  actually  litigated 
in  the  former  proceeding. 

The  pleadings  raise  me  further  queskion 
whether  the  agreement  declared  upon  is  with- 
in the  statute  of  frauds  as  a  contract  for  the 
sale  of  lands  or  of  an  interest  therein.  The 
only  facts  of  the  agreement. that  seem  to  re- 
quire discussion  in  this  connection  are. those 
which  provide  for  the  plaintiff's  possession 
of  the  property,  and  for  the  conveyance  of 
such  portions  of  it  as  he  might  dispose  of  by 
contract.  In  considering  this  branch  of  the 
case,  it  must  be  remembered  that  the  suit  in 
equity  has  conclusively  determined  that  the 
deed  held  b^  the  defendants,  although  ab- 
solute upon  its  face,  was  in  fact  a  mortgage. 
So  the  provision  relating  to  occupancy  was 
not  one  giving  the  plaintiff  a  right  to  the 

gossession  of  lands  owned  by  the  oefendants, 
ut  a  provision  to  indicate  the  character  of 
the  plaintiff's  conveyance,  and  to  secure  to 
the  plaintiff  a  mortgagor's  right  to  retain  the 
possession  of  his  mortgaged  premises.  As  a 
mortgagor,  he  would  have  been  entitled  to 
possession  until  condition  broken,  without 
any  agreement  to  tlint  effect.  Rev.  Laws, 
§  1258.  Hooper  v.  Wilson,  12  Vt.  695.  So, 
also,  when  the  established  relations  of  the 
parties  are  considered,  the  agreement  to  con- 
vey is  seen  to  be  no  more  than  a  mortgagee's 
agreement  to  execute  a  deed  of  the  mortgaged 
premises  upon  receiving  payment  of  the  sum 
secured.  It  appears  from  the  declaration  that 
the  loan  could  be  repaid  in  such  sums  as 
might  be  derived  from  the  sale  of  portions 
of  the  mortgaged  property,  and  that  the  pay- 
ment of  any  such  sum  was  to  relieve  the  land 
disposed  of  from  the  incumbrance.  It  ap- 
pears from  the  plea  that  this  was  set  forth  in 
the  bill  upon  which  the  plaintiff  obtained 
the  decree  establishing  his  rights  as  a  mort- 
gagor; and,  as  this  stipulation  constitute<l 
the  defeasance,  it  was  a  matter  necessarily 
embraced  in  the  adjudication.  It  also  ap- 
pears from  the  declaration  that  the  agreement 
to  release  by  deed  in  this  manner  was  a  part 
of  the  original  undertaking ;  and  if  the  plain- 
tiff had  declared  upon  the  transaction  as  one 
established  by  the  court  of  equity  as  a  mort- 
gage, and  evidenced  bv  its  decree,  he  might 
perhaps  have  sustained  his  case  without  en- 
countering a  question  involving  the  statute 
of  frauds.  But  the  facts  alle fired  by  the  de- 
fendants cannot  avail  the  plaintiff  except 
upon  the  ground  on  which  he  has  placed 
himself  in  his  declaration.  1  Chitty,  PI. 
669.  But,  although  the  plaintiff  must  stand 
upon  the  ground  of  a  parol  agreement  to  con- 
vey, he  is  entitled  to  the  benefit  of  the  pleas 
demurred  to,  as  showing  what  the  interest 
was  which  it  was  thus  agreed  to  convey. 
The  promise  must  be  treated  as  if  it  were  a 
subsequent  agreement,  upon  sufficient  con- 
sideration, to  execute  conveyances  of  tlie 
mortgaged  property  upon  receiving  payment 
in  accordance  with  the  terms  of  the  defeas- 
ance. 

There  is  a  diversity  of  opinion  upon  the 
question  whether  a  mortgn gee's  interest  is 
one  that  may  be  transferred  or  discharged  by 
parol.  In  Massachusetts  and  in  Maine  it  is 
neld  that  this  interest  is  within  the  statute 
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of  frauds ;  that  it  will  not  pass  by  a  parol 
assignment ;  and  that  an  oral  promise  to  re- 
linquish  it  cannot  be  enforced.  Warden  v. 
Adams,  15  Mass.  286 ;  Sunt  v.  Maynard,  6 
Pick.  489 ;  MiteheU  v.  Bumham,  44  Me.  803 ; 
Leamlt  v.  Pratt,  58  Me.  147 ;  Phillips  v.  Lea- 
vitt,  54  Me.  405.  On  the  other  hand,  it  is 
held  in  many  states  that  the  interest  of  the 
mortgagee  is  not  within  the  statute,  and  that 
it  may  be  transferred  or  discharged  by  oral 
contract.  Southerin  v.  Mendunit  5  K.  H. 
420 ;  Aekla  v.  Aekla,  6  Pa.  228 ;  Eatcard  v. 
Oresliam,  27  Ga.  347  ;  Oreen  v.  Hart,  1  Johns. 
580.  So  there  is  authority  for  holding  that 
a  mortgagee's  interest  may  be  both  trans- 
ferred ana  discharged  by  parol.  It  is  said 
by  some  text- writers  that  the  tendency  of  the 
decisions  is  decidedly  in  favor  of  this  hold- 
ing. Browne,  Stat.  Frauds,  $  65.  It  would 
doubtless  be  inconsistent  with  the  views 
adopted  In  this  state  to  hold  that  a  parol 
transfer  of  a  mortgagee's  interest  could  avail 
the  transferee  in  a  suit  at  law.  It  has  in- 
deed been  held,  but  without  discussion,  and 
in  reliance  upon  the  decision  of  a  court  whose 
holdings  on  this  subject  are  not  entirely  in 
harmony  with  ours,  that  an  oral  agreement 
to  release  a  portion  of  the  mortgag^  prem- 
ises upon  a  payment  of  a  portion  of  the  debt 
secured  cannot  be  enforced  because  of  the 
statute.     MerHU  r.  PeoM,  51  Vt.  556. 

But  in  the  case  under  consideration  the  se- 
curity was  apporti  enable  by  the  terms  of  the 
defeasance ;  so  that  the  agreement  to  convey 
that  part  of  the  property  apportioned  to  the 
amount  of  the  debt  to  be  paid  was  simply  an 
agreement  to  discharge  a  mortgage  by  deed 
upon  tender  of  satisfaction.  It  thus  appears 
that  the  question  for  decision  is  whether  an 
agreement  to  execute  a  deed  of  the  mortgaged 
property  upou  the  payment  of  the  mortgage 
debt  is  a  contract  for  the  sale  of  an  interest 
in  lands.  It  is  certain  that  the  mortgagee's 
interest,  whatever  name  may  be  given  it,  is 
terminated  by  the  payment  of  the  debt  se- 
cured, without  action  on  the  part  of  thjc 
mortgagee.  When  the  debt  is  paid,  the  right 
of  the  mortgagee  is  extinguished,  and  the 
land  becomes  free  by  operation  of  law.  No 
conveyance  from  the  mortgagee  is  necessary 
to  perfect  the  mortgagor's  estate.  There  is 
nothing  in  the  mortgagee  to  be  reconveyed 
to  the  mortgagor.  Whatever  is  done  by  wav 
of  discharge  or  release  is  done  to  furnish  evi- 
dence of  what  has  already  been  fully  accom- 
plished by  the  payment.  The  methods  spe- 
cially provided  by  statute  for  the  discharge 
of  mortgages  are  not  treated  as  exceptions  to 
the  provision  regulating  the  conveyance  of 
estates  in  land,  for  they  are  not  regarded  as 
passing  an  interest  in  land.  An  uncondi- 
tional deed  having  been  given  in  this  case, 
it  was  essential  that  the  discharge  be  by  deed ; 
but  the  agreement  to  execute  a  deed  upon 
payment  was  an  agreement  to  ^ive  the  mort- 
gagor the  proper  evidence  of  his  having  ex- 
tinguished the  mortgagee's  interest,  and  not 
an  agreement  for  the  conveyance  of  an  inter- 
est in  land. 

Judgment  reversed,  demurrer  sustained,  seo- 
ond  and  third  pleas  adjudged  insufficient, 
and  cause  remanded. 
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George  WAGNER,  Appt., 

9, 

Citj  of  ROCK  ISLAJ^D. 

a^SIiLiSO.) 

1.  Water  rates  eharg^ed  as  eompensa- 
tlon  for  the  use  of  water  ftimlshed  by 

a  dty  are  not  an  ezerol8e  of  the  taxing  power 
so  afl  to  be  within  the  constitutional  requirement 
as  to  uniformity  of  taxation. 

8*  That  a  city  intended  when  eonstmct- 
in^  a  system  of  waterworks  to  ftimlsh 
water  to  its  inhabitants  without  proilt 
to  itself  will  not  prevent  an  abandonment  of  such 
plan  after  the  works  are  in  operation,  and  the 
Hjang  of  rates  which  will  yield  a  revenue  to  the 
city,  if  such  rates  are  reasonable,  and  the  city  has 
power  to  use  its  waterworks  for  raising  revenue. 

8r  Inequality  in  water  rates  resulting^ 
merely  flrom  the  fitilure  of  city  ollloers 
to  enforce  an  ordinance  as  to  some  of  the 


consumers  does  not  constitute  a  cause  of  com- 
plaint to  a  consumer  against  whom  the  ordinance 
is  enforced. 

(June  19,  1808.) 

APPEAL  by  complainaot  from  a  judi^ent 
of  the  Appellate  Court,  Second  District, 
reversina:  a  judgment  of  the  Circuit  Court  for 
Rock  Island  County  in  favor  of  complainant 
in  an  action  brought  to  enjoin  defendant  from 
shutting  off  complainant's  water  supply,  and 
to  have  certain  of  defendant's  ordinances  re- 
lating to  the  collection  of  water  rates  declared 
illegal.    Affinned. 

Statement  by  Bailey*  Ch.  J.  : 

This  was  a  bill  in  chancery,  brought  by 
George  Wagner  against  the  city  of  Rock  Isl- 
and,  to  have  a  certain  ordinance  of  the  city 
fixing  the  rates  or  taxes  to  be  paid  by  per- 
sons using  water  from  the  city  waterworks 
held  invalid,  and  set  aside,  and  for  an  ac- 
counting as  to  the  water  rates  or  taxes  justly 


KOTB.— TVTK^r  rates  as  taxtB. 

In  but  few  cases  has  the  question  of  Che  character 
of  water  rates  as  taaa  been  directly  in  question. 
The  question  naturally  arises  only  in  those  cases  in 
which  the  water  supply  is  furnished  and  the  rates 
charged  by  municipal  corporations.  Where  pri- 
vate water  companies  supply  the  water  the  rates 
are  manifestly  mere  rents  or  compensation  In  the 
nature  of  the  price  of  a  commodity. 

In  a  New  York  case  which  Involved  the  validity 
of  an  assessment  for  water  rents  against  vacant 
lots  upon  which  no  water  was  used  the  court  saiJ: 
**It  is  quite  clear  that  these  water  rates  were  taxes 
assessed  airahist  the  owner  or  occupants"  and  on 
that  theory  the  assessment  was  held  unconstitu- 
tional because  made  without  ffivinsr  such  owner  or 
occupant  an  opportunity  for  a  bearinsr.  Re  Union 
GolleRe  Trustees,  129  N.  Y.  80d,  following  Remsen 
V.  Wheeler,  105  N.  Y.  673,  on  the  same  point.  Pol- 
lowed  in  Basey  v.  Skinner.  11 N.  Y.  Supp.  82L 

But  it  is  not  clear  that  the  court  intended  to  use 
the  word  **taxes*^  in  a  limited  sense  as  dlstiogulshed 
from  assessments  for  public  improvements  as  the 
decision  would  be  the  same  whether  the  rents  were 
taxes  or  assessments. 

I  But  the  water  rents  charged  to  actual  users,  of 
water,  for  default  in  payment  of  which  the  wacer 
fupply  may  be  cut  off,  are  not  taxes  for  the  fl  zing  of 
which  by  an  incorporated  board  under  N.  Y.  Laws 
lB7d«  chap.  80,  any  notice  is  required.  Silkman  v. 
Yonkers  Board  of  Water  Comrs.  (Sup.  Ct.)  64  N.  7. 
fi.  R.81 

In  Hennessey  v.  Volkening,  80  Abb.  X.  C.  100,  it 
was  held  that  where  water  is  actually  used  the 
water  rent  if  not  paid  may  be  carried  into  the  tax 
of  the  followingr  year  and  its  payment  enforced  by 
lien  and  sale  like  ordinary  taxes,  but  that  where 
the  water  is  not  so  used  no  contract  obligation  by 
the  owner  to  pay  is  to  be  implied  and  the  charire 
becomes  nothing  more  nor  less  than  an  unvolimte- 
ry  tax  imposed  without  leeral  notice  to  the  land- 
owner or  *'due  process  of  law"  and  therefore  uncon- 
stitutional. In  that  case  a  statute  authorizing  a 
charge  on  all  buildings  situated  on  streets  in  which 
water  pipes  run  and  from  which  the  buildings  may 
be  supplied  with  water  was  construed  to  apply 
only  to  buQdingB  actuaUy  supplied  in  order  to  up- 
hold the  statute. 

The  above  decision  made  in  January,  18B8,  at  a 
trial  term  of  the  New  York  superior  court  did  not 
refer  in  any  way  to  a  deoiaion  made  in  September, 
18B0,  by  a  general  term  of  the  supremo  oourt  in 
which  It  was  held  that  a  village  water  tax  might  be 
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t  assessed  on  vacant  lots  and  that  fire  protection  was 
a  sufficient  basis  for  the  imposition  of  the  charge. 
Dasey  v.  Skinner,  suvra. 

The  court  in  this  case  held  that  the  words  **water 
rents"  In  the  Statute  of  1876  applicable  to  villages 
must  be  construed  to  mean  "water  rates." 

The  decision  in  Dasey  v.  Skinner,  supra,  as  to 
vacant  lots  is  not  in  conflict  with  the  doctrine  of 
the  New  York  court  of  appeals  in  the  above  cases, 
although  they  did  not  decide  that  question.  In 
Bemsen  v,  Wheeler,  supra,  it  is  said  in  the  opinion 
of  the  oourt:  ^Unless  this  section  requires  the  aa- 
seesment  for  water  rates  upon  vacant  lots  to  be 
Imposed  and  apportioned  accordiog  to  values, 
benefits,  or  costs,  it  could  not  be  Justified  as  a 
scheme  of  taxation,"  thus  implying  that  an  assess- 
ment for  wacer  rents  against  vacant  lots  might  be 
valid. 

In  Alien  v.  Drew,  44  V t.  174,  an  imposition  of 
annual  water  rents  upon  vacant  lots  as  well  as  upon 
buildings  adjoining  streets  in  which  pipes  run  was 
upheld  where  the  renta  were  said  to  be  applicable 
to  the  payment  of  Interest  on  bonds  issued  for  the 
expense  of  constructing  the  waterworks. 

The  New  Jersey  case  of  State  v.  Jersey  City,  48 
N.  J.  It.  186,  from  which  the  court  quotes  in  the 
main  case,  held,  in  opposition  to  those  above  cited, 
that  an  assessment  on  vacant  lots  and  lots  with 
buildings  upon  them  to  which  water  was  not  sup- 
plied but  which  fronted  on  streets  having  water 
pipes  therein  could  not  be  upheld,  as  there  was  no 
uniformity  of  taxation  according  to  value  such  as 
the  constitution  required  in  case  of  general  tax- 
ation and  no  benefits  which  could  sustain  a  special 
assessment.  The  grounds  on  which  the  asse%ments 
in  the  New  York  and  Vermont  cases  were  upheld 
were  not  discussed  in  this  case. 

In  Northern  Liberties  v.  St.  John's  Church.  18 
Pa.  104,  an  assessment  for  layino  vxtUr  pipes  was 
h^d  to  k)e  for  an  improvement  and  not  a  tax. 

The  general  result  of  the  cases  seems  to  be  to 
consider  water  rents  imposed  on  property  to  which 
no  water  is  actually  furnished  as  assessments  for 
public  improvements  to  be  based  on  special  benefits 
to  the  prope^y  Uke  assessments  for  sewers  and 
similar  Improvements.  In  this  point  of  view  either 
the  benefit  of  fire  protection  or  of  the  right  to 
water  when  needed  would  seem  clearly  sufficient  to 
sustain  a  charge  for  a  portion  of  the  cost  of  the 
construction  of  the  waterworks.  But  except  as  the 
property  may  thus  be  specially  benefited  the  act- 
ual use  of  the  water  would  seem  to  be  necessary  to 
Justify  a  charge  for  water  rents.  B.  A.  R. 


See  also  30  L.  R.  A.  660;   31  L.  R.  A.  463;  36  L.  R.  A.  260;  37  L.  R.  A.  827. 
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payable  by  the  complainant,  and  also  for  an 
inj unction  restraining  the  city  and  its  offi- 
cers from  shutting  off  the  complainant's 
water  supply  until  the  final  determination 
of  the  suit.  The  city  demurred  to  the  bill, 
and,  that  being  overruled,  it  elected  to  abide 
by  its  demurrer,  and  a  decree  was  thereupon 
entered  in  accordance  with  the  prayer  of  the 
bill.  On  appeal  to  the  appellate  court  the 
decree  was  reversed,  and  the  cause  was  re- 
manded to  the  circuit  court,  with  directions 
to  sustain  the  demurrer  and  dismiss  the  bill ; 
and  the  complainant  now  brings  the  record 
to  this  court  on  appeal  from  the  judgment  of 
reversal. 

The  bill  alleees.  In  substance,  that  the 
city  of  Rock  Island  is  a  municipal  corpora- 
tion organized  February  10,  1857,  and  re-or- 
ganized and  existing  since  December,  1879, 
under  the  general  law  for  the  incorporation 
of  cities  and  villages ;  that  in  the  fiscal  year 
1871-72  the  city  constructed  a  system  of  wa- 
terworks, which  in  the  year  1881-82  was  re- 
constructed and  extended,  and  is  still  owned 
and  maintained  by  It,  for  the  purpose  of 
supplying  water  from  the  Mississippi  river 
to  and  for  the  use  of  the  city  and  its  inhab- 
itants, and  has  from  time  to  time  assessed 
and  collected  from  its  inhabitants  such  taxes 
or  rates  for  the  water  so  supplied  as  it  has 
deemed  Just  and  expedient;  that  the  com- 
plainant is,  and  for  eighteen  years  or  more 
last  past  has  been,  a  brewer,  and  the  owner 
of  a  brewery,  in  the  city,  known  as  the  **  At- 
lantic Brewery,"  and  for  several  years  has 
liad  connected  therewith  a  malt  and  bottling 
department;  that  for  the  purposes  of  his 
business  he  has  used,  and  does  use,  large 
(mantities  of  water,  obtained  to  a  consider- 
able extent  from  the  city  waterworks,  and 
has  regularly  paid  to  the  city  therefor  all 
taxes  or  rates  assessed  to  or  demanded  of  him 
by  the  city,  up  to  May  1,  1889 ;  that  up  to 
that  date  the  annual  taxes  or  rates  required 
to  be  paid  to  the  city  by  consumers  of  water 
obtained  through  the  waterworks  were  fixed 
and  assessed  against  small  consumers  by  gen- 
eral assessment  at  specified  schedule  rates 
per  room,  for  all  residences,  boarding  houses, 
hotels,  offices,  sleeping  rooms,  shops,  restau- 
rants, stores,  and  the  like,  and  for  large 
consumers  at  specific  sums,  agreed  upon  with 
them,  respectively;  and  that  the  amount  of 
taxes  or  rates  so  charged  against  and  paid  by 
the  complainant  for  several  years  prior  and 
up  to  May  1,  1889,  amounted  to  from  $500 
to  $525  per  annum. 

The  bill  further  alleges  that  on  March  18, 
1889,  the  city  passed  an  amended  ordinance, 
providing,  amonflr  other  things,  that  the  wa- 
ter rates  or  taxes  which  should  be  paid  by 
persons  using  water  from  the  city  waterworks 
should  be  at  certain  schedule  rates  per  room 
for  all  residences,  boarding  houses,  hotels, 
offices,  sleeping  rooms,  shops,  stores,  restau- 
rants, and  like  uses,  by  small  consumers,— 
those  rates  being  the  same,  or  less,  than 
were  specified  in  the  ordinance  before  it 
was  amended ;  that  for  railroads,  breweries, 
bottling  establishments,  manufacturing  es- 
tablishments, elevators  in  stores  or  other 
buildings,  wholesale  liquor  stores,  rectifying 
liquor  establishments,  manufacturing  drug 
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stores,  steam  laundries,  and  all  other  large 
consumers  not  specified,  meter  rates,  as  pre- 
scribed in  a  table  of  rates  fixed  and  adopted 
by  the  ordinance,  should  be  charged,  and 
for  laundries  not  using  steam,  small  dye 
works,  and  all  other  small  consumers,  the 
rates  to  be  paid  should  be  estimated  meter 
rates,  according  to  the  consumption  of  water, 
the  estimate  to  be  made  by  the  superintend- 
ent of  the  waterworks,  with  the  approval  of 
the  committee,  subject  to  the  decision  of  the 
city  council  in  case  of  disagreement ;  that  it 
was  further  provided  by  the  amended  ordi- 
nance that  where  more  than  one  meter  was 
required  by  one  consumer,  owins;  to  the  ar- 
rangement of  the  connections  with  the  mains, 
the  rate  should  be  computed  separately  for 
each  meter,  provided  that  exceptions  might 
be  made  where  the  average  for  each  meter 
was  not  less  than  $250,  and  all  in  the  same 
vicinity,  and  also  that  the  superintendent, 
with  the  approval  of  the  committee,  should 
place  meters,  as  rapidly  as  practicable,  on 
the  premises  of  all  consumers,  where,  on  ac- 
count of  uncertainty  as  to  the  quantity  con- 
sumed, probable  waste  of  water,  or  other 
cause,  he  believed  tJbat  the  interests  of  the 
city  required  It ;  that  any  consumer  who  had 
for  one  year  paid  at  the  rate  of  $100  per  an- 
num, or  over,  for  water  supplied  from  one 
connection  with  the  street  main,  should, 
within  six  months  after  making  written  ap- 
plication, be  supplied  with  a  meter,  at  the 
expense  of  the  city,  and  thereafter  pay  meter 
rates;  that  any  consumer  paying  less  than 
$100,  who  was  of  the  opinion  that  his  rate 
was  too  high,  should  be  supplied  on  like 
conditions,  provided  he  paid  the  cost  of  the 
meter,  exclusive  of  setting  and  repairs. 

The  bill  further  alleges  that  the  erection 
and  maintenance  of  the  waterworks  by  the 
city  was  not  for  purposes  of  speculation  and 
profit,  or  for  deriving  therefrom  a  revenue, 
as  such,  from  Its  inhabitants,  by  the  sale  of 
water  to  them,  or  requiring  them  to  pay  the 
cost  of  construction  and  maintenance  thereof, 
or  interest  thereon,  or  on  the  value  of  the 
plant,  but  for  the  purpose  of  supplying  wa- 
ter from  tiie  Mississippi  river  to  and  for  the 
use  of  the  city  and  its  inhabitants ;  that,  un- 
der Xhe  law  which  provided  for  the  erection 
of  thv*.  waterworks,  the  cost  thereof  was  to  be 
paid  bv  general  taxation,  and  that  It  has  been 
so  paid,  with  the  exception  of  $50,000,  for 
which  unmatured  bonds  of  the  city  are  out- 
standing ;  that,  for  the  seventeen  years  during 
which  they  have  been  operated,  the  water- 
works have  been  more  than  self-sustaining, 
and  are  yielding  a  surplus  revenue  of  over 
$4,000  per  annum;  that  at  the  time  of  the 
passage  of  the  amendatory  ordinance  the 
number  of  consumers  of  water  from  the  city 
waterworks  was  about  1,100,  of  which  about 
1,080  were  of  the  class  designated  as  **  small 
consumers,"  and  that  the  number  had  not 
been  materially  less  for  several  years  prior 
to  that  date,  and  had  not  materially  increased 
since ;  that  It  is  estimated  by  the  city  au- . 
thorities  that  under  the  amended  city  ordi- 
nance the  receipts  for  water  rates  from  small 
consumers  will  be  reduced  about  $1,500,  and 
that  the  amount  received  from  lar^e  consum- 
ers will  be  increased  aboufr  $4,600,  thus  pro- 
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ducing  a  net  increAsc  of  $8,000  per  annum, 
and  that  such  increase  la  unreasonable,  un- 
authorized by  law,  unjust,  and  oppresaiTe 
upon  the  complainant  and  a  few  otner  large 
consumers,  who  are  compelled  to  pay  largely 
increased  water  rates  and  taxes ;  that  under 
the  ordinance  great  inequality  and  injustice 
lesult  to  the  complainant,  as  one  of  the 
large  consumers,  and  others  of  the  same  class, 
hy  reason  of  the  different  methods  required 
by  the  ordinance,  and  the  partial  and  im- 
perfect administration  thereof,  for  the  ascer- 
tainment of  the  quantities  of  water  consumed, 
and  the  amount  of  water  rates  or  taxes  pay- 
able therefor ;  that  the  city,  by  its  superin- 
tendent of  waterworks,  servants,  and  agents 
on  or  about  Hay  1,  1889,  without  any  appli- 
eation  or  request  by  the  complainant,  placed 
in  his  brewery  three  meters,  for  the  purpose 
of  indicating  and  determining  the  quantity 
of  water  supplied  from  the  city  waterworks, 
claiming  thatthe  ordinance  required  the  same 
to  be  placed  and  kept  there  for  that  purpose, 
and  that  the  complainant  should  thereafter 
pay  the  rates  and  taxes  chargeable  for  the 
quantity  of  water  thereby  shown  to  be  sup- 

Elied;  that  the  complainant,  for  the  preced- 
ig  two  years,  had  paid  to  the  city  at  a  rate 
exceeding  $100  per  annum  for  the  water  sup- 
plied to  him  through  each  of  the  three  pipes 
connecting  his  brewery  with  the  street  water 
main,  and  belonged  to  the  class  of  consum- 
ers who,  bv  the  terms  of  the  ordinance,  are 
to  be  supplied  with  meters,  and  to  pay  meter 
rates,  only  after  making  written  application 
therefor,  and  that,  inasmuch  as  he  has  never 
made  such  application,  he  cannot  be  reauired 
to  use  meters,  or  to  pay  meter  rates ;  that  if 
the  provision  for  the  payment  of  rates  by 
meter  measurement  is  valid,  and  applicable 
to  the  complainant's  case,  it  is,  in  like  man- 
ner, applicable  to  the  cases  of  all  others  of 
the  sahie  class;  that  although  the  class  of 
large  water  consumers  numbered  about  sixty 
at  the  time  the  ordinance  was  passed,  and 
now  numbers  between  sixty  and  seventy, 
meters  have  been  permanently  attached  and 
operated  in  not  to  exceed  ten  cases.  Including 
the  three  in  the  complainant's  brewery,  and 
that,  as  to  all  others  of  the  class,  the  former 
system  of  agreed  rates  per  annum  is  still  con- 
tinued, instead  of  meter  rates,  as  required 
by  the  ordinance;  that  in  a  number  of  in- 
stances meters  have  been  temporarily  at- 
tached, and  upon  objection  thereto,  and  to 
the  payment  of  meter  rates,  by  such  consum- 
ers, the  meters  have  been  removed,  and  con- 
tract rates  agreed  upon,  —the  rates  so  agreed 
upon  being  in  all  cases,  as  the  complainant 
Is  informed  and  believes,  considerably  less 
than  would  have  resulted  from  meter  meas- 
urement ;  that  in  some  cases  the  rates  a/treed 
upon  have  not  been  increased  above  those 
paid  under  previous  contracts,  and  in  others 
they  have  been  slightly  increased,  though  in 
but  one  instance  more  than  60  per  cent,  and 
generally  not  more  than  26  per  cent,  over 
previous  rates,  while  the  complainant's  in- 
crease, by  the  meter  rates  to  which  he  haa 
been  subjected,  has  been  from  600  to  600  per 
cent  over  and  above  his  contract  rates  prior 
to  May  1,  18^,  with  nc  material  incrense  in 
his  water  supply;  that  the  water  rates  or 
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taxes  claimed  and  demanded  of  him  by  the 
city  for  the  six  months  next  after  that  date 
amounted  to  the  sum  of  $1,686.46,  the  amount 
charged  him  for  the  like  period  next  prior  to 
that  date  being  $262.60 ;  that  the  increase  in 
the  rate  demanded  of  the  complainant  consti- 
tutes two  thirds  of  the  $4,600  estimated  in- 
crease in  the  amount  to  be  realized  from  large 
consumers,  although  he  is  not  the  largest 
consumer  of  that  class ;  that  about  August 
12,  1889,  the  complainant  was  notified  by  the 
city  collector  of  water  rates  that  the  sum  of 
$814. 02  was  due  from  him  for  water  consumed 
on  his  premises  for  the  quarter  ending  Au- 
gust 81,  1889 ;  that  on  or  about  the  19th  day 
of  that  month  he  was  notified  by  the  collector 
that,  unless  the  amount  thus  claimed  was 
paid  by  him  within  three  days,  his  water 
supply  would  be  cut  off;  that  not  being  at 
that  time  possessed  of  all  the  facts  in  the 
premittes,  and  being  unable,  within  three 
days,  to  collect  them,  and  by  reason  of  the 
threat  to  cut  off  his  water  supply,  he  paid 
the  sum  demanded,  under  protest;  that  on 
or  about  November  8,  1889,  he  was  notified 
by  the  collector  that  the  sum  of  $721.14  was 
due  for  water  consumed  by  him  for  the 
quaiter  ending  November  81,  1889;  that  be- 
ing then  fully  advised  of  the  ineoualities 
in  water  rates,  arising  from  the  different 
modes  of  computing  the  amounts  charged  to 
consumers  of  the  same  class,  and  the  uniust 
discrimination  against  him,  he  declined  to 
pay  the  sum  demanded,  and  it  has  not  been 
paid. 

The  complainant  alleges  that  he  had  hoped 
that  the  city  would  come  to  some  amicable 
adjustment  with  him  of  their  differences,  and 
on  or  about  December  2,  1889,  he  requested 
the  city  council  to  review,  adjust,  and  rebate 
the  water  rates  charged  against  him,  which 
it  refused  to  do ;  that  on  December  27,  1889, 
he  was  notified  by  the  collector  of  water  rates 
that  his  water  supply  would  be  cut  off  be- 
fore January  1,  1890 ;  that  his  business  ma- 
terially and  essentially  depends  upon  a  full 
and  regular  supply  of  water,  and  that  being 
deprived  of  such  supply  for  any  considerable 
number  of  days  would  produce  incalculable 
loss  and  injury  to  him :  that  there  is  no  oc- 
casion for  shutting  off  the  complainant's 
water  supply,  as  a  means  of  securing  or  col- 
lecting water  rates  or  taxes,  as  the  complain- 
ant has  ample  ability  to  pay,  and  has  at  all 
times  been,  and  now  is,  ready  and  willing 
to  be  charged  his  full  and  proportionate 
amount  for liis  water  suppler,  based  upon  a 
uniform  method  of  determining  the  quanti- 
ties and  amounts,  and  the  application  there- 
of to  all  consumers  of  the  same  class,  and  to 
abide  by  any  adjustment  and  agreement  by 
the  parties,  or  any  adjudication  by  any  court 
of  competent  jurisdiction,  as  to  such  amount, 
and,  if  the  amount  already  paid  by  him  is 
not  sufficient  to  meet  and  pay  the  same,  he 
is  willing  and  offers  to  pay  any  balance  found 
due  and  owing  by  him  to  the  citv ;  but  he 
insists  that  upon  a  just  accounting,  based 
upon  a  uniform  method  of  ascertaining  the 
amount  applied  to  all  water  consumers  of 
the  class  to  which  the  complainant  belongs, 
the  amount  already  paid  by  him  under  protest 
will  be  found  to  be  equal  to,  or  in  excess  of. 
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the  amoant  of  all  rates  properly  chargeable 
against  him. 

The  bill  prays  that  the  amended  ordinance 
be  construed,  and  its  validity,  effect,  and 
application  be  adjudged  and  determined, 
and,  if  found  to  be  invalid,  that  the  ordi- 
nance be  set  aside,  and  held  for  naught ;  that 
an  account  be  taken  of  the  amount  justly 
payable  by  him  for  water  rates,  based  upon 
a  just,  proper,  and  uniform  rule  for  the  as- 
certainment thereof,  applicable  and  applied 
to  all  consumers  of  the  same  class  with  the 
complainant:  that  the  payment  already  made 
by  the  complainant  l)e  applied  as  a  bredit  in 
his  favor  upon  the  amount,  if  any,  found  due 
and  payable  by  him,  he  being  willing  and 
offering  to  pay  the  amount  which  should  be 
found  due  by  him  to  the  city ;  and  also  a 
eeneral  prayer  for  rel  ief .  The  oil  1  a Iso  prays 
for  an  injunction  pendente  lite,  restraining 
the  city,  and  its  offlcers  and  agents,  from 
shutting  off  the  supply  of  water  from  the  city 
waterworks  on  the  complainant's  premises 
until  the  final  determination  of  tiie  cause. 
An  injunction  having  been  granted  by  the 
circuit  court  in  accordance  with  Hxe  com- 

Slainant's  prayer  tlierefor,  It  was,  by  the 
ecree  of  that  court,  made  perpetual.  The 
appellate  court,  as  a  part  of  its  judgment 
reversing  the  decree,  directed  that  the  injunc- 
tion be  dissolved.  • 

MeesTi.  Ira  O.  Wilkinson  and  Adair 
Pleasants  for  appellant.   . 
Mr.  Joseph  L«  Haas  for  appellee. 

• 

Bailey*  Ch.  «/.,  delivered  the  opinion  of 
the  court : 

As  we  understand  the  bill,  the  complain- 
ant bases  his  right  to  the  relief  prayed  for 
upon  two  grounds :  (1)  That  the  ordinance 
of  March  18,  1889,  provides  for  the  imposi- 
tion and  collection  of  water  rates  and  taxes 
in  excess  of  the  actual  cost  of  maintaining 
and  operating  its  waterworks,  and  is  there- 
fore unjust,  oppressive,  and  unreasonable, 
and  (2)  that  the  provisions  of  the  ordinances 
are  unjustly  and  unequally  enforced,  so  as 
to  compel  the  complainant  to  pay  more  than 
his  just  proportion  of  the  water  rates  or 
taxes  collected  by  the  city.  It  will  be  no- 
ticed, as  bearing  upon  the  first  of  these 
grounds  of  complaint,  that  there  is  no  allega- 
tion of  any  exorbitance  or  unfairness  in  the 
rates  fixed  by  the  ordinance,  when  tlie  cost 
of  constructing,  as  well  as  of  maintaining 
and  operating,  the  waterworks  is  taken  into 
consideration.  The  contention  is  that,  as  the 
city  was  authorized  by  law  to  construct  the 
waterworks,  and  pay  the  cost  of  the  same  by 
general  taxation,  and  has  paid  such  cost  in 
that  manner  in  part,  it  is  bound  to  maintain 
and  operate  the  works  for  the  sole  benefit  of 
those  who  mav  choose  to  use  the  water  thus 
furnished,  and  has  no  legal  right  or  power 
to  charge  therefor  rates  which  will  produce 
a  revenue  in  excess  of  what  is  necessary  to 
defray  tlie  current  expenses  of  their  operation 
and  maintenance.  The  second  ground  of 
complaint  does  not  proceed  upon  the  theory 
that  there  is  any  inequality  or  improper 
discrimination,  either  as  between  different 
classes  of  cooBumers,  or  between  individuals 
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of  the  same  class,  arising  from  the  provisions 
of  the  ordinance  itself.  It  is  alleged  that 
the  ordinance  diminishes  to  some  extent  the 
rates  previously  charged  to  small  consumers, 
and  very  largely  increases  those  previously 
charged  to  laree  consumers ;  but  it  is  not  al- 
leged that,  as  thus  modified,  the  rates  charged 
to  small  consumers  are  relatively  too  low,  or 
that  those  charged  to  large  consumers  are  lel- 
atively  too  high.  The  city  council  having, 
in  the  exercise  of  its  legislative  discretion, 
seen  fit  to  make  these  changes  in  the  rates 
previously  charged,  a  presumption  arises, 
which  the  bill  in  no  way  attempts  to  rebut, 
that  previous  charges  were  unequal  and  un- 
j  ust,  and  that,  under  the  system  formerly  pre- 
vailing,  small  consumers  had  been  charged 
somewhat  more,  and  large  consumers  verjr 
much  less,  than  the  relative  rates  which 
ought,  fairly  and  justly,  to  be  imposed  upon 
them.  It  is  not  claimed  that  the  imposition 
of  meter  rates  upon  large  consumers  is  not 
entirely  equitable,  as  Mtween  the  different 
individuals  of  that  class.  The  amount  of 
the  actual  consumption  being  precisely  as- 
certained by  the  use  of  meters,  the  rates  to 
be  charged  are  accordingly  proportioned  to 
the  amount  of  water  consumed  by  each,— a 
system  of  fixing  rates  too  manifestly  just  and 
equitable  to  require  discussion.  It  is  true 
I  the  schedule  of  meter  rates  is  based  upon  a 
;  sliding  scale  of  prices,— the  price  per  1,000 
,  gallons  consumed  being  considerably  dimin- 
ished as  the  amount  is  increased, — but  this 
is  a  matter  to  which  the  complainant  cannot 
be  heard  to  object,  as  the  amount  of  water 
,  consumed  by  him  seems  to  be  sufficiently 
'  large  to  bring  him  within  the  operation  of 
I  the  lowest  rate  fixed  by  the  schedule.  Nor 
is  it  shown  that  the  adoption  of  a  different 
method  for  fixing  the  rates  to  be  paid  by 
small  oonsumers,  viz.,  by  charging  them  fixed 
rates  according  to  the  number  of  rooms  in 
the  buildings  to  which  water  is  supplied,  is, 
in  its  operation,  unjust  or  inequitable  to 
large  consumers.  There  Is  no  alleviation  that 
small  consumers  are  not  thereby,  in  fact,  re- 

auired  to  pay,  for  the  water  consumed  by 
lem,  rates  relatively  as  high  as  those  im- 
posed upon  large  consumers  by  charging 
them  meter  rates. 

The  substantial  complaint,  then,  is  that 
the  city  and  its  officers  are  enforcing  the  or- 
dinance against  him  according  to  its  terms, 
thus  compelling  him  to  pay  meter  rates  for 
the  water  supplied  to  his  brewery  from  the 
waterworks,  and  that,  while  doing  so,  they 
have  neglected  to  enforce  the  ordinance  as 
against  various  of  the  other  large  consumers, 
and  that  the  inequality  and  injustice  alleged 
arise  from  that  cause.  He  is  therefore  seek- 
ing, not  to  have  the  city  required  to  enforce 
the  ordinance  against  all  consumers  alike, 
but  to  have  its  enforcement,  as  against  him- 
self, restrained  by  injunction.  One  theory 
upon  which  the  bill  proceeds,  and  the  one 
upon  whidi  much  reliance  seems  to  be  placed, 
is  that  the  imposition  upon  consumers  of 
water  supplied  from  the  city  waterworks,  of 
rates  or  taxes  therefor,  is  an  exercise  of  the 
taxing  power,  and  is  therefore  controlled  by 
the  constitutional  limitation,  which  requires 
taxes  to  be  uniform  in  resi^ect  to  persons  and 
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property  within  the  Jurisdiction  of  the  body 
imposing  the  same.  This,  we  think,  is  a 
anisapprehension.  Taxes  are  the  enforced 
proportional  contribution  from  persons  and 
property,  levied  by  the  state,  by  virtue  of 
its  sovereignty,  for  the  support  of  the  govern- 
ment, and  for  all  public  needs,  and  they  are 
therefore  Justly  and  properly  subjected  to 
the  rule  of  uniformitv.  but  water  rates  are 
imposed  and  collectea  merely  as  the  compen- 
sation or  equivalent  to  be  paid,  by  th6se 
who  ahoose  to  receive  and  use  the  water,  for 
the  commodity  thus  furnished  them  by  the 
city.  No  one  is  compelled  to  receive  or  use 
the  water,  so  as  to  be  under  obligation  to 
pay  for  it,  except  at  his  own  election ;  and 
when  he  does  receive  and  use  it,  with 
knowledge  of  the  rates  charged  by  the  city 
therefor,  he,  by  implication,  agrees  to  pay 
those  rates,  and  his  obligation  to  make  pay- 
ment rests  upon  contract,  rather  than  upon 
an  exercise  by  the  state  of  the  taxing  power. 
In  8taU  V.  Jersey  City,  43  N.  J.  L.  185.  the 
statute,  after  providing  that  the  board  of 
public  works  should  regulate  the  distribu- 
tion of  water,  and  the  prices  which  those 
using  it  should  pay,  required  them,  from 
time  to  time,  to  fix  a  sum  to  be  annually  as- 
flessed  upon  vacant  lots  abutting^  upon  streets 
in  which  water  mains  were  laid,  and  lots, 
with  buildings  thereon,  in  which  water  was 
not  taken ;  and  It  was  held  that  no  liability 
could  rest  upon  any  property  owners,  except 
those  using  the  water,  to  pay  the  rates  im- 
posed. The  rates  imposed  upon  other  prop- 
erty were  held  not  to  be  sustainable,  either 
as  special  assessments  or  as  general  taxes. 
They  were  not  valid  as  special  assessments, 
since  there  was  no  limitation  by  which  the 
imposition  by  the  board  was  restricted  to  an 
amount  representing  the  actual  and  positive 
benefits  to  the  lots,  nor  were  they  valid  as  a 
general  tax,  for  the  reason  that  the  imposi- 
tion was  not  uniform  upon  all  the  property 
within  the  Jurjsdictlon  of  the  city.  But  in 
Vreeland  v.  O'NeU,  86  N.  J.  Eq.  399,  and 
Vreeland  v.  Jersey  City,  37  N.  J.  Eq.  674, 
the  question  was  presented  as  to  the  validity 
of  the  rates  imposed  under  the  same  statute 
for  water  actually  used ;  and  it  was  held 
that,  as  the  terms  upon  which  the  water  was 
proposed  to  be  furnished  were  public  and 
well  known,  persons  applying  for  a  supply 
of  water  would  be  presumed  to  have  assented 
thereto,  and  thus  become  liable  to  pay  the 
required  rates,  upon  the  ground  of  an  implied 
contract.  To  same  effect,  see  Provident  'Inst, 
far  Sav.  in  Jersey  City  v.  Jei-sey  City,  113  U. 
S.  506,  28  L.  ed.  1102.  The  business  of 
furnishing  the  inhabitants  of  a  city  with 
water  by  means  of  waterworks  so  constructed 
as  to  bring  the  water  from  some  permanent 
source  of  supply,  and  distribute  It,  by  means 
of  pipes  laid  in  the  streets,  to  the  residences 
and  places  of  business  of  those  desiring  to 
obtain  their  water  supply  in  that  manner, 
though  not  an  exercise  of  the  powers  of  sov- 
ereignty, is  undoubtedly  a  business  which 
is  public  in  its  nature,  and  belong  to  that 
class  of  occupations  or  enterprises  upon 
which  a  public  interest  is  impressed.  The 
businesses  carried  on  by  common  carriers, 
telegraph  companies,  and  gas  companies  are 
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examples  of  the  same  cIass.  The  bustnesa, 
being  one  which  is  impressed  with  a  public 
use,  may  where  proper  legislative  authority 
is  given,  be  carried  on  directly  by  the  mu- 
nicipal corporation,  or  it  may  be  carried  oa 
by  a  private  corporation  acting  imder  a 
proper  franchise  granted  to  It  for  that  pur- 
pose. But,  when  a  municipal  corporation 
undertakes  to  construct  and  operate  water- 
works, it  does  so  in  the  exercise  of  its  pri- 
vate, and  not  of  its  governmental,  functions. 
Thus,  as  said  by  Judge  Dillon:  ^'A  city 
may  be  expressly  authorized,  in  its  discre- 
tion, to  erect  a  public  wharf,  and  charge 
tolls  for  its  use,  or  to  supply  its  inhabitants 
with  water  or  gas,  charging  them  therefor, 
and  making  a  profit  thereby.  In  one  sense, 
such  powers  are  public  in  their  nature,  be- 
cause conferred  for  publ  ic  ad vantatre.  In  an- 
other sense,  they  may  be  considered  private, 
because  they  are  such  as  may  be,  and  often 
are,  conferred  upon  individuals  and  private 
corporations,  and  result  in  a  special  advan- 
tage or  benefit  to  the  municipality,  as  dis- 
tinct from  the  public  at  lar^e.**  1  Dill. 
Mun.  Corp.  ^  27.  **A  municipal  corpora- 
tion which  supplies  its  inhabitants  with  gas 
or  water  does  so  in  its  capacity  of  a  private 
corporation,  and  not  in  the  exercise  of  ita 
powers  of  local  sovereignty.  If  this  power 
is  granted  to  a  borough  or  city,  it  is  a  spe- 
cial private  franchise,  made  as  well  for  the 
private  emolument  and  advantage  of  the  city 
as  for  the  public  good.  In  separating  the 
two  powers, — public  and  private,— regard 
must  be  had  to  the  object  of  the  legislature 
in  conferring  them.  If  granted  for  public 
purposes  exclusively,  they  belong  to  the 
corporate  body  in  its  public,  political,  or 
municipal  character;  but  if  the  grant  waa 
for  purposes  of  private  advantages  and  emol- 
ument, though  the  public  may  derive  a 
common  benefit  therefrom,  the  corponition, 
quo  ad  hoe,  is  to  be  regarded  as  a  private, 
company.  It  stands  upon  the  same  footing 
as  would  any  individual  or  body  of  persons 
upon  whom  the  like  special  franchises  had 
been  conferred." 

Brumm's  App.  (Pa.)  12  Atl.  Rep.  a55. 
To  same  eflfect,  see  Western  Saf>.  Fund  Soc 
V.  Philadelphia,  31  Pa.  176,  72  Am.  Dec. 
730;  Bailey  v.  New  T<yrk,  8  Hill,  531,  38 
Am.  Dec.  669.  The  complainant,  however, 
has  attempted  to  distinguish  the  present  case 
from  those  to  which  the  foregoing  authori- 
ties apply  by  alleging  that  the  waterworks 
in  question  were  not  erected  by  the  city  for 
purposes  of  speculation  or  profit,  or  of  de- 
riving therefrom  a  revenue,  by  the  sale  of 
water  to  its  citizens,  but  only  for  the  pur- 
pose of  supplying  water  from  the  Mississippi 
river  for  the  use  of  itself  and  its  inhabitants. 
Even  admitting  that  such  was  the  policy  of 
the  city  and  its  ofiiccrs  at  the  time  they  em- 
barked upon  the  enterprise  of  building  water- 
works, and  supplying  the  people  of  the  city 
with  water,  we  are  unable  to  see  how  that 
fact  can  have  the  legal  significance  claimed 
for  it.  It  would  go  only  to  the  motives  upon 
which  the  city  acted  In  the  matter,  and 
would  have  no  bearing  upon  its  right  to 
change  its  policy  whenever  it  saw  fit  to  do 
so.     Its  power  to  build  and  maintain  water. 
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works,  ftnd  furnish  water  to  Its  Inhabitants 
for  a  consideration,  is  derived  from,  and  is 
irovemed  solely  by,  the  statute;  and  even 
tiiough  the  intention  of  the  city  and  its  of- 
ficers may  have  been  to  furnish  water  to  the 
people  of  the  city  at  the  mere  cost  of  main- 
taining and  operating  the  works,  and  to 
charge  no  rates  that  would  result  in  accumu- 
lating a  surplus  revenue,  the  city  is  not 
bound  to  persist  in  that  policy,  but  is  at 
liberty,  at  anv  time,  to  abandon  it,  and  im- 
lose  reasonable  rates  and  charges,  although 
\y  so  doing  a  revenue  may  be  realized.  It 
is  a  rule  of  common  law  that  parties  carry- 
ing on  business  which  is  public  in  its  nature, 
or  which  is  impressed  with  a  public  interest, 
cannot  select  their  patrons  arbitrarily,  but 
must  serve  all  who  apply  on  equal  terms, 
and  at  reasonable  rates,  but  this  is  as  far  as 
the  rules  of  common  law  seem  to  have  gone. 
They  do  not  require  absolute  uniformity  of 
rates,  nor  forbid  discrimination  by  perform- 
ing the  service  for  one  at  rates  lower  than 
those  exacted  of  others.  The  most  familiar 
illustration  of  pursuits  of  this  character  is 
that  of  a  common  carrier,  and  the  well -rec- 
ognized rule  is  that,  while  the  carrier  can- 
not select  his  patrons  arbitrarily,  and  must 
furnish  equal  facilities  to  all,  and  on  equal 
terms,  he  is  not  forbidden  to  take  one  cus- 
tomer's goods  at  an  unreasonably  low  rate, 
or  to  confer  on  that  customer  other  practical 
advantages  in  the  transportation,  to  which 
competitors  and  the  general  public  are  not 
admitted.  Scbouler,  Bailm.  g  880;  Hutch- 
inson, Can*,  g  447.  The  same  rule,  doubtless, 
where  no  statutory  restriction  has  intervened, 
is  equally  applicable  to  all  other  kinds  of 
business  which  have  become  affected  with  a 
public  interest,  such  as  that  ordinarily  car- 
ried on  by  telegraph  or  gas  companies,  the 
construction  and  maintenance  of  public 
wharves,  or  the  maintenance  and  operation 
of  waterworks  in  cities ;  and,  in  the  case  of 
waterworks,  we  are  unable  to  see  why  any 
different  rule  in  this  respect  should  apply 
when  the  works  are  owned  and  operated  by 
the  city  from  those  which  prevail  where  the 
business  is  carried  on  by  a  private  corpo- 
ration. The  provisions  of  the  statute  in 
relation  to  waterworks  may  be  found  in  ar- 
ticle 10  of  the  general  law  in  relation  to 
the  incorporation  of  cities  and  villages,  (1 
Starr  &  C.  Stat.  608,)  and  in  the  ''Act  Au- 
thorizing Cities,  Incorporated  Towns,  and 
Villages  to  Construct  and  Maintain  Watei'- 
works,"  approved  April  16,  1378.  and 
subsequent  amendments  thereto,  (Id.  644.) 
By  these  statutes  municipal  corporations  are 
authorized  to  provide  for  a  supply  of  water 
for  fire  protection,  and  for  the  use  of  their 
inhabitants,  by  the  erection,  construction, 
and  maintenance  of  waterworks ;  and  for  that 
purpose  they  are  authorized  to  acquire  the 
necessary  real  estate  by  purchase  or  condem- 
nation, and  to  defray  the  expense  of  con- 
structing and  maintaining  the  works  by 
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general  taxation,  or,  to  a  certain  extent,  by 
special  assessment,  and  to  borrow  money  ana 
issue  municipal  bonds  therefor.  By  section 
4  of  the  Act  last  above  referred  to  power  i» 
given  to  the  proper  municipal  authorities  to 
make  and  enforce  all  needful  rules  and  regu- 
lations in  the  erection,  construction,  and 
management  of  the  waterworks,  and  for  ti^e 
use  or  the  water  thereby  supplied,  and  to 
ta^,  assess,  and  collect  n-om  the  inhabitants 
of  the  municipality  such  tax,  rent,  or  rates 
for  the  use  ana  benefit  of  water  used  or  sup- 
plied to  them  by  such  waterworks  as  to  such 
authorities  shall  seem  Just  and  expedient. 
By  section  6  of  the  same  Act  it  is  provided 
tliat  the  income  received  from  such  water- 
works from  water  taxes,  rents,  or  rates  shall 
be  kept  in  a  separate  fund,  and  shall  first  be 
applied  to  the  payment  and  discharge  of  the 
cost,  interest  on  bonds  or  money  borrowed 
and  used  in  the  construction  of  the  water- 
works, and  running  expenses  thereof,  the 
surplus  to  be  applied  in  such  msuner  as  the 
municipal  authorities  may  direct.  We  find 
nothings  in  the  ordinance  in  question  in  thi» 
case  which  seems  to  us  to  contravene  either 
the  rules  of  the  common  law  or  the  provis- 
ions of  the  statute.  There  is  no  allegation 
that  the  water  rates  charged  to  the  complain- 
ant are  in  themselves  unreasonable  or  extor- 
tionate, in  the  sense  of  being  anything  moro 
than  a  just  and  fair  equiyalent  for  the  water 
supplied  to  him  from  the  waterworks,  nor  is 
any  provision  of  the  ordinance  pointed  out 
which  is  in  itself  unreasonable,  or  which  the 
city  council  had  not,  under  the  statutes  above 
referred  to,  a  clear  authority  to  pass. 

The  inequality  complained  of  is  one  which 
arises  solely  from  the  neglect  of  the  city  of- 
ficers to  enforce  the  ordinance  against  other 
consumers;  and,  whatever  may  be  the  ap- 
propriate remedy  for  such  neglect,  or  the 
means,  if  any,  which  the  law  provides  for 
compelling  the  city  officers  to  enforce  the 
ordinance  against  all  to  which  it  applies 
alike,  it  is  very  clear  that  their  failure  to 
collect  from  others  the  full  amount  of  their 
water  rates  cannot  have  the  effect  of  dis- 
charging the  complainant  from  his  obligation 
to  pay  the  rates  imposed  upon  him  by  the 
ordinance.  The  case  is  not  like  one  where 
several  are  under  legal  obligation  to  make 
up  a  fund  of  a  definite  amount  by  contribut- 
ing thereto  in  fixed  proportions,  and  where 
one  is  not  liable  to  make  good  deficiencies 
caused  by  the  default  of  the  others.  The  ci  ty 
is  entitled  to  collect  the  full  amount  due 
from  all,  whatever  the  aggregate  may  be, 
and  its  failure  to  collect  frum  part  can  have 
no  effect  upon  the  liability  of  the  others. 

In  no  point  of  view  has  the  complainant 
shown  himself  entitled  to  the  relief  prayed 
for  in  his  bill,  and  the  htdgment  of  the  Ap* 
peUate  Qmrt,  rweriing  the  decree,  and  direct'- 
ing  that  the  MU  be  diemiseed  cU  the  complain* 
ant*i  ooeti,  Jar  want  oj  eguity,  will  be  e^firmed^ 
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Water  mains,  pipes.  ete.»  are  to  be  con- 
■Idered  real  estate  and  are  taxable 
where  they  are  located*  altboa^rh  oon- 
oeoted  wltb  a  pumping  station  and  leeervolr  in 
another  town, 

(February  25,  I8B8.) 

ACTION  by  inhabitants  of  Paris  to  compel 
defendant  to  pay  a  tai  which  had  been 
aasessed  against  it  upon  certain  water  pipes, 
etc.,  which  were  located  in  the  plaintiff  town. 
Defendant  defaulted. 

This  case  was  submitted  upon  an  agreed 
statement  of  facts  which  was  as  follows: 

This  was  an  action  of  debt,  brought  in  the 
name  of  the  inhabitants  of  Paris,  for  the 
collection  of  a  tax  assessed  by  the  assessors 
of  said  town  against  the  Norway  Water  Com- 
pany, as  a  nonresident,  on  iu  property  in  the 
town  of  Paris,  viz.,  on -its  aqueducts,  pipes, 
conduits,  hydrants,  and  franchises  within 
said  town,  as  real  estate.  The  assessors  of 
said  town  were  duly  elected  and  Qualified 
at  the  annual  meeting  in  March,  1890,  duly 
called.  The  assessors  ga?e  notiee  in  writing 
as  required  by  Rev.  Stat,  chap.  6,  §  92,  and 
said  corporation  did  not  make  or  present  any 
list  to  said  assessors.  In  the  apportionment 
of  taxes  for  state,  county,  and  town  purposes 
for  the  year  1890,  said  assessors  assessed 
against  said  corporation  the  sum  of  $73.60, 
and  thereafterwuds,  on  the  8th  day  of  July, 
1890,  oonunitted  the  said  tax^  with  the  other 
taxes  assessed  for  that  year,  to  the  collector, 
who  was  duly  elected  and  qualified,  under 
a  warrant  in  due  form  of  law.  Said  col- 
lector duly  and  properly  returned  the  tax  so 
assessed  against  said  corporation,  within  the 
time  required,  to  the  treasurer  of  said  town, 
who  was  duly  elected  and  qualified.  The 
acts  and  duties  of  said  treasurer  in  receiving 
and  recording  said  tax  were  iu  due  form. 
Demand  for  the  payment  of  said  tax  was 
seasonably  made  before  commencement  of 
this  suit.  The  suit  was  properly  authorized 
by  the  selectmen.    The  defendant  is  a  legally 


organized  corporation,  having  its  place  of 
business  at  Norway,  in  the  county  of  Oxford, 
and  owning  therein  a  pumping  station, reser- 
voir, and  certain  pipes  and  hydrants,  with 
rights,  as  defined  by  its  charter,  to  take  wa- 
ter from  Pennesseewassee  lake,  in  Norway. 
Its  pipes  and  hydrants  extend  into  Paris,  and 
through  the  village  of  South  Paris,  for  the 
use  of  which  water  the  said  corporation  is 
paid.  Said  corporation  owns  no  property  in 
said  town  of  Paris,  except  its  aqueducts, 
conduits,  pipes,  and  hydrants,  as  described 
in  the  assessment  of  said  tax;  and  its  pipes 
and  hydrants  in  Paris  are  supplied  from  the 
pumping  station  and  reservoir  in  Norway. 

Upon  the  foregoing  statement  of  facts  and 
evidence  introduced,  the  court  were  to  render 
such  judgment  as  the  rights  of  the  parties 
require,  and,  if  for  plaintiff,  the  amount  due 
shall  be  assessed  at  nin  prius,  as  a  petition 
for  abatement,  before  the  county  commis- 
sioners, is  now  pending. 

Mr,  James  S.  Wriflrht,  for  plaintiffs: 

The  aqueducts,  pipes,  conduits,  and  hy- 
drants of  defendant  corporation  are  real  estate. 

8ee  Rockland  v.  Rockland  Water  Co  82  Me. 
188;  also  BaU  v.  Benton,  69  Me.  846;  Ktttery 
y.  Portsmouth  Bridge  Co.  78  Me.  93. 

A  pipe  line  for  oil  is  real  estate,  subject  to 
assessment  as  such  for  taxes. 

StaU  y.  Berry,  52  N.  J.  L.  808,  29  Am.  Ss 
Eos.  Corp.  Cas.  586. 

The  system  of  mains,  tanks,  and  service 
pipes  of  a  gas  company  and  the  lot  on  which 
the  tanks  stand,  are  real  estate  and  assessable 
as  such,  the  same  as  the  real  estate  of  indi- 
viduals. 

People  v.  Martin,  48  Hun,  193. 

Meter*.  Bearce  A  Steams*  for  defend- 
ant: 

The  ordinary  rule  in  favor  of  sustain! ds 
suits  for  taxes,  because  property  taxed  woula 
otherwise  cscajpe  its  share  of  public  burden, 
does  not  exist  in  this  case,  because  property 
on  which  the  tax  in  question  is  assessed  is  and 
will  be  hereafter  taxed  in  Norway  if  the  court 
decides  that  it  is  not  taxable  in  Paris. 

The  tax  in  question  cannot  be  maintained 
unless  property  taxed  is  land  under  Rev.  Stat., 
chap.  6,  g  3.  The  Norway  Water  Company 
owns  no  rights  in  the  soil  of  Paris.  It  simply 
by  its  charter  has  the  right  to  run  its  pipes 
through  the  streets  of  the  town,  and  the  only 


NOTB.— The  doctrine  of  the  above  ease  is  con- 
trary to  that  of  the  deotoionB  in  Wisconsin  and 
Illinois  as  well  as  in  Iowa.  In  the  note  to  Oska- 
loom  Water  Cto.  v.  Oskaloosa  Board  of  Equalization 
<Iowa)  16  L.  B.  A.  206,  on  the  question,  what  con- 
stltutes  real  estate  for  the  purpose  of  taxation, 
other  Iowa  cases  are  referred  to  which  support 
that  case  in  holding  that  water  mains  (or  gas 
mains)  are  taxable  where  the  main  plant  is  situ- 
ated. The  same  in  substance  is  dedded,  as  to  lots 
on  which  a  reseryoir  is  situated,  in  Fond  du  Lac 
Water  Co.  v.  Foud  du  Lao  (Wis.)  16  L.  B.  A.  581, 
holding  that  they  are  taxable  with  the  main  plant 
of  the  waterworks  company. 

Likewise  in  Shelby  ville  Water  Co.  v.  People  (111.) 
16  L.  R.  A.  606^  it  was  held  that  such  water  mains 
2IL.R.  A. 


were  taxable  as  pensonal  property  and  constituted 
merely  a  part  of  the  apparatus  for  delivery  of 
water. 

It  is  noticeable  that  in  the  case  of  Boston  Mfg. 
Go.  V.  Newton,  22  Pick.  28.  relied  upon  in  the  above 
case  by  the  Maine  court,  the  actual  decision  held 
that  water  power  for  a  mill  was  taxable  only  as 
part  of  the  mill  although  the  water  extended  into 
another  town  thus  seeming  to  favor  the  contrary 
doctrine  rather  than  that  of  the  Maine  court  so  far 
as  it  is  applicable  to  the  question. 

Somewhat  akin  to  the  above  question  is  that  as 
to  what  property  may  be  regarded  for  purposes  of 
taxation  as  part  of  the  franchise  of  a  corporation. 
On  this  see  not«  to  Yellow  Riyer  Imp.  (}o.  v.  Wood 
County  (Wis.)  17  L.  B.  A  flS. 


See  also  29  L.  R.  A.  57;   32  L.   R.  A.  621. 
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property  owned  io  tbe  towD  of  Paris  by  said 
defeDdant  is  its  pipes  and  hydrants  which  are 
personal  property,  hence  taxable  in  Norway 
where  defendant  corporation  is  located. 

Easement  in  land  cannot  be  taxed  independ- 
ently. 

FaU  River  t.  BrisM  County  Oomn.  125 
Mass.  667. 

Water  pipes  are  personal  property. 

Dudley  ▼.  Jamaica  Fond  Aqueduct  Oo,  100 
Mass.  188. 

Gas  pipes  are  machinery,  hence  personal 
property. 

Com.  v.  Lowell  Qa$  Light  Co.  94  Mass.  75. 

If  property  of  defendant  in  Paris  can  by 
any  course  of  reasoning  be  considered  real  es- 
tate it  cannot  be  because  of  its  connection  with 
tbe  soil  of  Paris,  but  must  be  solely  by  reason 
of  its  connection  with  defendant's  pumping 
station  in  Norway  and  therefore  taxable  in 
Norway  as  a  part  of  or  as  an  appurtenance  of 
said  pumping  station. 

Boston  Affg.  Co.  v.  Newton,  39  Mass.  22;  Be 
Dee  Moines  Water  Co.  48  Iowa,  824;  Capital 
City  Qae  Light  Co.  ▼.  Charter  Oak  Ine.  Co.  51 
Iowa.  81. 

Haskell*  </.,  delivered  the  opinion  of  the 
court: 

Debt  for  a  tax  laid  upon  defendant's  aq- 
neducts,  conduits,  pipes,  and  hydrants,  as 
real  estate,  within  the  town  of  Paris.  These 
appliances  are  used  to  distribute  water  among 
the  citizens  of  Paris,  supplied  by  a  pumping 
station  and  reservoir  in  I^orwav,  where  the 
defendant  corporation  has  its  place  of  busi- 
ness. By  charter,  (Acts  1885,  chap.  869; 
Acts  1887,  chap.  46,)  defendant  is  authorized 
to  supply  the  inhabitants  of  Paris  and  Nor- 
way with  water,  and  to  lay  pipes  necessary 
for  the  purpose  through  the  streets  of  both 
towns.  The  charter  does  not  locate  the  cor- 
poration in  either  town. 

Taxes  on  real  estate  are  to  be  assessed  *^  in 
the  town  where  the  estate  lies,  to  the  owner 
or  person  in  possession  thereof,**  (Rev.  Stat, 
chap.  6,  g  9;)  and  real  estate,  for  the  pur- 
poses of  taxation,  includes  "all  lands  .  .  . 
and  all  buildings  erected  on  or  affixed  to  the 
same.**  (Id.  §  8;)  and  the  word  "lands"  in- 
cludes "all  tenements  and  hereditaments  con- 
nected therewith  and  all  rights  thereto  and 
interests  therein,**  (Id.  chap.  1,  §  6,  Rule 
10.) 

Under  these  provisions,  a  boom  across  the 
Kennebec  river,  fastened  to  permanent  piers 
in  the  river  and  to  tlie  shores  by  chains,  was 
held  to  be  real  estate,  for  the  purposes  of  tax- 
ation. Hall  V.  Benton,  69  Me.  846.  So  was 
that  part  within  the  state  of  a  toll  bridge 
across  a  river  that  marks  the  boundary  line. 
Kittery  v.  PorUmouth  Bridge  Co.  78  Me.  93. 
"Water  pipes  were  assessed  in  eolido  with 
personal  property  in  BocUand  v.  Bockland 
Water  Co.,  82  Me.  188.  and  in  a  suit  for  the 
tax  it  was  contended  that  they  were  real  es- 
tate, and  improperly  included  in  an  assess- 
ment with  chattels;  but  the  court,  without 
deciding  the  question,  held  it  immaterial, 
as  the  controversy  was  one  of  overvaluation, 
merely. 

It  will  be  seen  from  these  authorities  that 
the  court  gives  very  wide  scope  to  the  def- 
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inition  of  ^real  estate,**  for  the  purposes  of 
taxation,  and  it  is  best  that  it  shoula  be  so. 
Subjects  of  public  revenue  should  contribute 
to  the  public  burdens  so  that  they  may  lie 
as  equally  as  possible  amon^  all  the  people ; 
and,  in  these  days,  when  capital  accumulates 
in  commercial  centers,  many  times  represent- 
ing contrivances,  local  and  i)ermanent  in 
character,  that  contribute  an  income,  it  la 
just  that  such  source  of  profit  pay  its  tax 
where  its  location  may  be. 

Ac^ueducts  above  or  under  ground  are  but 
conditions  suited  for  carrying  water,  unde- 
filed,  through  or  over  the  soil.  They  are 
fixtures,  permanent  in  character,  and  part  of 
the  land  that  sustains  them.  Size,  capacity, 
and  the  material  used  in  their  construction, 
do  not  change  their  nature.  They  are  a  con- 
stituent part  of  the  freehold,  and,  so  long  aa 
they  remain  the  property  of  the  owner  of  the 
fee,  their  character  as  real  estate  will  not  be 
questioned.  It  is  only  when  they  are  con- 
structed and  occupied  by  persons  or  oompa- 
nies  having  no  title  in  the  soil  that  their  clas- 
sification as  property  becomes  doubtful ;  that 
is,  the  interest  of  such  persons  or  companies 
in  them  becomes  of  doubtful  classification 
rather  than  their  generic  character,  regardless 
of  ownership.  The  owner  of  a  fee  may,  by 
sale  of  some  structure  upon  it,  and  by  grant- 
ing license  for  it  to  remain,  as  between  him- 
self and  the  vendee,  make  it  a  chattel,  while 
as  a  whole,  in  a  generic  sense,  it  would  be 
classified  as  real  estate. 

The  proper  classification,  under  the  rules 
of  the  common  law,  of  this  species  of  prop- 
erty, is  not  a  new  question.  It  has  been 
many  times  considered  in  England  during 
the  fast  centuiy ;  and  water  mains  and  under- 
ground conduits  have  there  been  considered 
as  fixed  to,  included  in,  and  a  part  of,  the 
soil.  They  have  been  considered  real  estate, 
and  have  uniformly  been  held  locally  taxable 
as  such  to  the  "occupiers  of  lands,**  under 
the  Statute  of  48  Eliz.,  or,  as  our  statute 
puts  it,  "to  the  person  in  possession  thereof.** 
Bex  V.  Both,  14  East,  610;  Bex  v.  Boehdale 
Waterworks  Co.  1  Maule  &  8.  684;  Bex  y, 
Brighton  Gas  Light  db  Coke  Co.  5  Bam.  &  0. 
466. 

Under  the  Statute  of  88  Geo.  III.,  laying 
taxes  upon  the  owners  of  "  lands  and  heredita- 
ments," the  pipes  of  a  water  companv  in  a 
street  were  held  to  be  not  taxable  as  land  to 
the  owners  of  them.  Lord  Campbell  says. 
"The  right  in  question,  where  exercised, 
appears  to  us  to  be  in  the  nature  of  an  ease- 
ment, and  neither  land  nor  hereditament. 
The  right  is  to  convey  water  through  the 
land  of  another ;  and  whether  the  water  is  to 
be  conveyed  upon  the  surface  of  the  ground, 
or  in  covered  drains,  or  in  pipes,  appears  to 
us,  for  this  purpose,  to  be  immaterial.  The 
mere  power  to  lay  the  pipes  in  land  cannot 
be  considered  land  or  hereditaments ;  nor  do 
we  think  that  the  pipes,  when  laid,  can  be 
so  considered,  within  the  meaning  of  the 
land-tax  acts.  .  .  .  The  companv  are  not 
the  owners  of  the  land  where  the  pipes  He, 
nor  are  they  the  tenants  of  the  land.  .  .  . 
The  moment  the  company  take  up  their  pi  pes 
which  had  been  laid  under  the  streets  of  any 
particular  parish,  all   pretense  for  sayingr 
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that  they  have  or  held  land  in  the  parish 
would  be  gone ;  but,  after  the  pipes  are  re- 
moved, all  the  land  in  the  parish  would  re- 
main, and  it  would  be  had  and  be  held  as  be- 
fore. .  .  .  But  'land,'  like  the  word 
'inhabitant,'  which  likewise  occurs  In  48 
Eiiz.,  chap.  3,  has  Tarious  meanings;  and  it 
may,  in  that  statute,  passed  to  throw  a  charge 
upon  the  occupier,  mean  the  ground  on  which 
a  chattel  is  deposited  in  the  exercise  of  an 
easement,  although,  in  other  acts  of  parlia- 
ment, it  means  a  legal  interest  in  the  soil. 
This  is  the  meaning  which  we  think  it  bears 
in  the  land-tax  acts.*  ClieUea  Watei^arkt 
Oo.  V.  Bowley,  17  Q.  B.  «68. 

The  city  of  Providence  laid  a  tax  on  the 
pipes  of  the  gas  company  in  the  streets,  as 
real  estate,  under  a  statute  authorizing  such 
a  tax  against  those  ^who  hold  or  occupy  the 
same,"  and  it  was  held  a  valid  tax,  like 
those  laid  under  the  Statute  of  Elizabeth. 
Providenee  Gas  Oo.  ▼.  Thurber,  2  R.  I.  15.  55 
Am.  Dec.  621. 

So  a  pipe  line  laid  throu^?h  the  i|oil  of  New 
Jersey,  under  grants  from  the  owners  of  the 
fee.  is  not  only  real  estate,  when  considered 
as  a  part  of  thie  fee,  but  is  held,  for  the  pur- 
poses of  taxation,  to  be  real  estate  of  the  com- 
pany owning  it,  under  a  statute  defining 
''real  estate"  as  including  all  lands,  and  all 
buildings  or  erections  thereon  or  affixed  there- 
to.    BUUe  y.  B&rry,  52  N.  J.  L.  808. 

Qas  mains  and  pipes  are  sometimes  dis- 
tinguished from  the  class  of  property  now 
under  consideration,  as  apparatus  for  the  de- 
livery of  the  manufactured  article,  and  are 
considered  machines  or  chattels.  Com,  v. 
LowM  Gas  Light  Oo.  12  Allen,  76;  Memphis 
Gas  Light  Oo.  ▼.  8tate,  C  Coldw.  810.  98  Am. 
Dec.  452.  Water  pipes,  etc. ,  are  not  machin- 
ery. Dudley  v.  Jamaica  Pond  Aqtieduet  Corp. 
100  Mass.  188. 

The  public  has  an  easement  in  land,  over 
which  streets  and  roads  are  laid,  coextensive 
with  the  necessities  of  public  use.  No  title 
in  the  soil  is  acquired  thereby,  and  when  the 
ways  are  discontinued  the  easement  is  ex- 
tinguished. Private  corporations,  like  gas 
companies,  water  companies,  and  street-rail- 
way companies,  by  legislative  authority,  arc 
sometimes  allowed  the  use  of  the  public 
easements  to  serve  the  necessary  demands  of 
society,  and  without  any  additional  compen- 
sation to  the  owner  of  the  soil.  Such  com- 
panies, therefore,  by  the  public  license  ac- 
corded them,  take  no  title  m  the  land.  They 
are  simply  allowed  to  use  it  for  the  public 
convenience  as  a  counterbalancing  considera- 
tion for  their  expenditures,  giving  opportu- 
nities to  gather  tolls  from  its  use.  In  using 
the  street  or  road,  they  place  their  pipes  or 
rails  in  or  upon  the  ground,  there  perma- 
nently to  remain.  They  occupy  land  with 
appliances  that  become  valuable  for  the  rev- 
enue they  yield.  These  appliances  are  fixed, 
permanent,  used  in  connection  with  the  soil 
that  supports  and  sustains  them.  When  con- 
sidered as  the  property  of  their  respective 
companies,  they  are  not  land,  within  the 
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common-law  rule.  But,  when  considered  as 
if  owned  by  the  same  person  who  has  title 
to  the  soil,  they  nuiy  properly  enough  be  so 
considered.  Suppose  the  street,  wilh  these 
appliances  in  it,  be  discontinued,  and  they 
be  abandoned,  without  removal,  and  pass  to 
the  owner  of  the  soil,  who  should  then  lease 
them,  in  ctobs  or  singly,  to  tenants  or  per- 
sons desiring  to  operate  them.  Would  they 
not  be  real  estate,  when  considered  with  the 
property  as  a  whole?  Would  they  not  pass 
by  a  deed  of  the  land?  Why,  then,  may  they 
not  properly  enough  be  assessed  as  real  es- 
tate, and  to  the  peraon  in  possession  of  them? 
Their  value  as  chattels  would  be  nominal. 
Water  pipes  buried  in  the  ground  as  chattels 
would  be  of  little  or  no  value.  It  is  the  use 
that  gives  them  value,  and  that  use  is  strictly 
of  a  fixture, — a  permanent  appliance.  As 
bearing  upon  this  view,  see  Fiax  P&nd  Water 
Co.  ▼.  XJ7»n,  147  Mass.  81;  Fail  River  v. 
BiisM  County  Comrs.  125  Mass.  667 ;  FtopU 
V.  Cassity,  46  N.  Y.  46. 

In  the  last  case  cited,  in  considering  the 
validity  of  a  tax  upon  a  street  railway  as 
land,  under  a  statute  very  similar  to  ours, 
Folger,  </.,  said:  *'The  statute  means,  for 
its  purpose,  to  make  two  general  divisions 
of  property,— one,  all  lands;  another,  all 
persona]  estate.— and  then,  to  be  more  defi- 
nite, it  declares  that  by  'land*  is  meant  the 
earth  itself,  and  also  all  buildinp^s  and  all 
other  articles  erected  upon  or  afl1xe<l  to  the 
same.  We  do  not  think  that,  when  bui Idings 
or  other  articles  are  erected  upon  or  affixed  to 
the  earth,  they  are  not,  in  the  view  of  the 
statute,  land,  unless  held  and  owned  in  con- 
nection with  the  ownership  of  a  fee  in  the 
soil.  We  are  of  the  opinion  that  the  statute 
means  such  an  interest  in  real  estate  as  will 
protect  the  erection  or  affixing  thereon,  and 
the  possession,  of  buildings  and  fixtures, 
which  will  bring  those  buildings  and  fixtures 
within  the  term  '  land. '  and  hold  tlicm  to  as- 
sessment as  the  lands  of  whomsoever  has  that 
interest  in  the  real  estate,  and  owns  and 
possesses  the  buildings  and  fixtures.  The 
defendants  are  right,  then,  in  considering  the 
track  of  the  relators  as  land,  and  liable  to 
assessment  as  such." 

In  our  opinion,  water  mains,  pipes,  etc., 
may  be  considered  real  estate,  and  taxable, 
where  they  are  located,  to  the  person  or  com- 
pany owning  them.  The  idea  that  they  may- 
be considered  appurtenances  to  the  place  of 
supply  and  taxable  there  is  untenable.  There 
is  no  principle  upon  which  it  can  rest.  Rex 
V.  Bath,  14  East,  610,  and  Rex  v.  Brighton 
Gas  Light  d  Coke  Co.  5  Bam.  &  0.  466.  See 
Boston  Mjg.  Go.  v.  Newton,  22  Pick.  22.  The 
Iowa  doctrine,  that  waterworks  are  real  es- 
tate, and  taxable  as  an  entirety  at  the  place 
of  supply,  is  not  supported  by  authority. 
Oskaloosa  Water  Co.  v.  Oskaloosa  Board  of 
Equalization,  84  Iowa,  407,  15  L.  R.  A.  296. 

Defendant  defaulted. 

Peters*  Oh.  «/.,  and  Wa.ltoii*  Llbbe7» 
and  Foster*  JJ.,  concurred. 
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A  rabcontraeioF  is  not »  laborer  within 
the  meaning  of  Rer.  8tat.,  chap.  51,  •  141,  so  as  to 
fftve  him  a  right  to  a  lien,  eren  for  his  own  per- 
sonal labor  in  workiDg  with  those  employed  by 
him  In  the  performance  of  his  contract  for  grub- 
bing for  the  building  of  the  road. 

(April  1, 1803.) 

REPORT  by  Ihe  Supieme  Judicial  Court  of 
Piscataquis  County  for  the  opinioD  of  the 
full  court  of  an  action  brought  to  recover  the 
amount  alleged  to  be  due  to  plaintiff  for  serv- 
ices rendered  a  contractor  in  preparing  the 
roadbed  of  the  defendant  company.  Judg- 
mentfor  drfendant. 

The  facts  sufficiently  appear  in  the  opinion. 

Mcsar$,  Henry  Hudson  and  J.  8.  Wll- 
llamSf  for  plaintiff: 

That  the  legislature  intended  that  the  bene- 
fits of  this  statute  should  be  restricted  to  one 
class  of  laborers,  viz.,  those  in  the  immedi- 
ate employ  of  the  first  and  original  contract- 
ors, would  be  plainly  opposed  to  the  spirit  and 
intent  of  the  law. 

In  HaH  v.  Boston,  R.  B,  db  L,  B,  Oo.,  121 
Mass.  510,  the  right  to  maintain  a  similar  ac- 
tion under  a  statute  of  similar  import  and  con- 
struction was  sustained. 

See  also  Parker  y.  Ma$wchtuett8  R.  Oo.  116 
Mass.  580;  Lyon  y.  New  York  4bN,  E,B,  Co. 
127  Mass.  101. 

In  Kent  v.  Neu>  York  Cent  R,  Co.,  12  N.  T. 
628,  the  court  says,  after  reyiewing  the  statute 
at  length:  "In  yiew  of  the  entire  statute,  it 
seems  to  me  clear  that  the  legislature  intended 
to  make  provision  for  the  payment  of  all  la- 
borers who  should  perform  work  in  construct- 
ing the  road  for  any  contractor,  whether  such 
contractor  entered  into  a  contract  immediately 
with  the  company  or  with  one  who  had  thus 
contracted  with  the  company." 

6ee  also  Aikin  v.  Wasson,  24  N.  Y.  482; 
Batch  y.  NetD  York  dt  0.  Midland  R.  Co.  4A 
N.  Y.  621. 

The  statute  was  framed  to  protect  those 
whose  manual  labor  contributed  to  the  build- 
ing of  the  road,  those  from  whose  labor  the 
road  derived  permanent  benefit. 

Btilch  V.  New  York  dh  C.  M.  R.  Oo.  eupra. 

Plaintiff  is  clearly  within  these  limits. 

The  statute  being  remedial  in  its  nature  an 
application  should  not  be  defeated  in  its  pur- 
pose by  the  sustaining  of  artifices  sought  to  be 
created  out  of  those  abuses  it  seeks  to  remedy. 

Co.  Litt.  881d. 

Mr.  Joseph  B.  Peaks,  for  defendant: 

The  statute  only  applies  to  laborers  who 
have  a  fixed  price  for  their  labor,  either  by  the 
day  or  month.  A  man  who  takes  a  con- 
tract to  do  a  certain  amount  of  grubbing, 
at  a  fixed  price  per  yard,  is  simply  a  contract- 


or; and  if  be  labors  wHh  others  In  the  execu- 
tion of  that  contractp  he  is  simply  at  work  for 
himself. 

Peters,  Ch.  J.,  dellyered  the  opinion  of 
the  court: 

The  defendant  railroad  company  contracted 
with  Brown  Bros.  A  Go.  for  the  entire  con- 
struction of  Its  railroad.  Brown  Bros.  &  Co. 
contracted  with  one  Tucker  for  a  certain 
amount  of  the  grubbing  and  filling  in  such 
construction.  Tucker  contracted  with  the 
plaintiff  for  a  certain  amount  of  the  grub- 
bing (embraced  in  his  contract  with  Brown 
Bros.  &  Co. )  at  a  fixed  price  per  square  yard. 
The  plaintiff  employed  other  men,  and  lab- 
ored personally  with  them,  in  doing  the 
frubbinff  he  had  contracted  to  haye  done, 
ucker  did  not  pay  the  plaintiff,  as  proyided 
in  the  contract,  and  the  plaintiff  has  now 
brought  this  action  against  the  railroad  com- 
pany to  recoyer,  not  the  contract  price,  but 
only  the  amount  of  his  personal  laoor  in  such 
grubbing.  ^  He  bases  his  claim  to  recoyer 
on  Rev.  Stat.,  chap.  61,  g  141,  which  reads 
as  follows : 

''Eyery  railroad  company  in  making  con- 
tracts for  the  building  of  its  road,  shall  re- 
quire sufficient  security  from  the  contractors 
for  the  payment  of  all  labor  thereafter  per- 
formed in  constructing  the  road  by  persons 
in  their  employment;  and  such  company  is 
liable  to  the  laborers  employed,  for  labor 
actually  preformed  on  the  road,  if  they, 
within  twenty  days  after  the  completion  of 
such  labor,  m  writing  notify  its  treasurer 
that  they  haye  not  been  paid  by  the  con- 
tractors. But  such  liability  terminates  un- 
less the  laborer  commences  an  action  aealnst 
the  company,  within  six  months  after  giying 
such  notice." 

This  statute  was  eyidently  intended,  not 
for  the  benefit  of  contractors,  but  for  the 
benefit  of  laborers.  The  railroad  company 
is  made  liable  to  laborers  only.  The  ques- 
tion, therefore,  is  whether  one  who  contracts 
to  do  a  certain  specific  portion  of  the  work 
of  construction  of  a  railroad,  and  personally 
labors  in  the  performance  of  his  contract, 
along  with  others  hired  by  him  for  the  same 
purpose,  is  a  **  laborer  employed, "  within  the 
meaninflT  of  the  statute. 

Etymologically,  the  word  "laborer"  may 
include  any  person  who  performs  physical 
or  mental  labor  under  any  circumstances, 
but  its  popular  meaning  is  much  more  lim- 
ited. The  farmer  toiling  on  his  own  farm, 
the  blacksmith  working  in  his  own  shop, 
the  tailor  making  clothes  for  his  own  cus- 
tomers, is  not  called  a  laborer.  One  who 
performs  physical  labor,  howeyer  seyere,  in 
his  own  seryice  or  business,  is  not  a  laborer, 
in  the  common  business  sense.  A  contractor, 
who  takes  the  chance  of  profit  or  loss,  is  not 
a  laborer  in  that  sense. 

In  the  language  of  the  business  world,  a 
laborer  is  one  who  labors,  with  his  physical 
powers,  in  the  service  and  under  the  direction 


NoTB.— The  above  ease  Is  somewhat  peculiar  in  |  For  a  note  on  the  question,  who  are  laborers,  era- 
the  fact  that  the  suboontraotor,  who  claimed  a  lien  ploy^  or  servants  under  statutes  giying  prefer- 
as  a  laborer,  actually  performed  labor  as  a  oommon  I  enoes,  see  Tod  ▼.  Kentuokj  Union  B.  Go.  (U.  8.  a 
workman  among  others  whom  he  employed.  G.  Ky.)  18  L.  B.  A.  806^ 

81L.R.A. 
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•«f  another,  for  ilzed  wages.  Thli  is  the 
-oommon  meaning  of  the  word,  and  hence  its 
mieaning  in  the  statute. 

The  plaintiff  in  this  case  performed  his 
labor  in  his  own  business.  Bo  was  respon- 
sible only  for  the  performance  of  his  contract. 

The  means  for  such  perfornuince  were  of 
his  own  choice.  He  need  not  personally  have 
performed  physical  labor  at  all.  He  could 
nave  employed  all,  as  well  as  a  part,  of  the 
necessary  labor.  What  physical  labor  he  did 
perform  was  not  for  wages,  but  to  reduce  the 
-expenses,  and  increase  the  hoped-for  profits, 
of  his  contract.  He  clearly  was  not  a  la- 
borer, within  the  common  and  statute  mean- 
ing of  the  term.  Authorities  are  not  wanting 
to  sustain  this  interpretation  of  the  statute. 
The  word  ''laborer"  in  similar  statutes  has 
ceceived  a  similar  interpretation  in  other 


Jurisdictions.  Aikin  v.  WoMon,  24  N.  Y. 
4S2iBaleh  ▼.  New  York  db  0.  Midland  B.  Oo. 
46  N.  Y.  631 ;  Vane  v.  Neweombe,  133  U.  S. 
330,  88  L.  ed.  810 ;  Weymouth  v.  Sanborn,  48 
N.  fl.  171,  80  Am.  Dec.  144;  also  in  the 
China  Treaty,  Be  Ho  King,  14  Fed.  Rep. 
734. 

It  is  urged  that  the  statute  should  be  liber- 
ally construed,  being  remedial,  and  intended 
to  prevent  hardships.  This  may  be  so,  as  to 
the  class  to  which  it  clearly  relates.  It 
should  not  be  stretched,  however,  to  include 
a  class  not  within  the  oommon  meaning  of 
its  language.  Lord  t.  Woodwurd,  43  Me. 
497. 

Judgment  jar  defendant, 

Vir^rin,  Libbej,  Foster,  Haskell,  and 
Whitenouset  Jf.,  concurred. 
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^1.  Constitutional  provisions  are  to  be 
eacponnded  hi  the  light  of  oondltloDfi  existing 
at  the  time  of  their  adoption*  In  conneotloo  with 
former  provisions  and  historical  facts  relattng  to 
the  origin  of  our  political  institutions,  and  the 
practice  under  them. 

H.  The  eonstitntional  provision  in  re* 
gmrd  to  the  distribution  of  the  powers 
of  government  into  tliree  depart 
ments,  and  forbidding  the  exercise  by  an  officer 
of  one  department  of  any  act  properly  belonging 
to  another,  **was  not  intended  to  declare  that 
every  act  pertaining  to  government,  and  the  reg- 
ulation of  the  social  and  property  rights  of  the 
citizen,  should  be  exercised  exclusively  by  the 
legislative,  executive,  or  judicial  department,  or 
some  member  of  it,  according  as  the  act  possessed 
a  legislative,  executive,  or  judicial  character.** 

^.  The  power  to  appoint  to  office*  or  to 
fill  vacancies,  is  not  inherently  an  executive 
function,  and  belongs  to  the  governor  only  when 
oonf  erred  by  law. 

<4«  The  Act  approved  I>eeember  18, 
1898»  *Ho  Establish  a  Board  of  Commissioners 
of  Police  for  the  City  of  Birmingham,**  which 
<x>nfera  on  the  probate  judge  of  Jefferson  county 
the  power  to  appoint  the  commissioners,  is  not 
nnconstitutional  on  that  account 

•Headnotes  by  Hsai>,  J, 


6.  Nor  is  said  Aet  nnconstitntional  be- 
cause it  does  not  ezprendy  provide 
that  the  commissioners  to  be  ap- 
pointed shall  be  residents  of  the  city,  the 
Intention  that  they  shall  be  residents  being  man- 
ifest on  the  face  of  the  statute  itself.  Coieman^ 
J.,  eoncumrino  in  the  eonduslon.  but  not  in  the 
reoBon  therefor, 

6*  Under  the  provisions  of  said  statute, 
the  terms  of  the  several  police  officers 

serving  at  the  time  of  its  passage  terminated  so 
soon  as  the  police  commissioners  were  appointed: 
their  appointment  necessarily  putting  an  end  to 
the  power  of  the  former  officer  under  whom  said 
police  officers  held.  Nor  is  the  statute  unoonstl- 
tutibnai  on  the  ground  that  the  title  does  not  ex- 
press this. 
7«  It  was  the  duty  of  the  mayor  of  the 
dty  to  take  Judicial  nc»tice  of  the  appoint- 
ment of  the  commissioners,  and  of  their  organt- 
aition  and  selection  of  necessary  officers,  when 
properly  certified  to  him;  and  he  could  not  law- 
fully refuse  to  administer  the  oath  of  office  to  an 
officer  so  appointed  and  certified,  nor  Inquire  into 
the  regularity  of  his  appointment. 

(June  90, 1888,) 

APPEAL  by  defendant  from  an  order  of  the 
City  Court  of  Birmingham  In  favor  of  pe- 
titioner in  a  petition  for  a  writ  of  mandamus 
to  compel  respondent,  as  mayor  of  Birming- 
ham, to  administer  to  petitioner  the  oath  of 
office  as  chief  of  police  of  that  city.  Affirmed. 
The  mayor  and  aldermen  of  Birmingham, 
in  accordance  with  the  ordinance  of  the  city, 


Nora.— Among  many  important  questions  oon- 
•ceming  public  officers  presented  to  recent  volumes 
-of  this  series  see,  as  to  the  constitutional  power  of 
-courts  or  judges  to  appoint  to  office  and  the  nature 
of  the  power  of  appointment,  State  v.  George  (Or.) 
16  L.  R.  A.  787,  and  mfte. 

As  presenting  a  somewhat  dilferent  doctrine 
from  that  of  the  above  case  on  the  questions  of 
local  self  government  and  of  legislative  power  in 
respect  to  appointment  of  officers,  see  State  v. 
Benny  (Tnd.)  4  L.  B.  A.  66;  Evansville  v.  State  (Tnd.) 
4  L.  R.  A.  «;  State  v.  Denny  (Ind.)  4  L.  R.  A  79. 

But  for  a  later  Indiana  case  suggesting  some 


doubt  of  the  doctrine  of  those  cases,  see  State  v. 
Hyde  (Ind.)  13  L.  Et  A.  79. 

The  case  of  State  v.  George  (Or.)  16  L.  B.  A.  787, 
and  that  of  State  v.  Boucher,  post,  639,  also  favor 
the  doctrine  of  Fox  v.  MoDonai«d  on  this  point 
rather  than  that  of  the  earlier  Indiana  cases. 

As  to  the  difference  between  an  '^election"  and  an 
appointment,  see  Wickersham  v.  Rrittan  (Gal.)  16 
L.  B.  A  106,  and  note. 

On  the  question  who  are  public  officers,  see 
McGomick  v.  Pratt  (Utah)  17  L.  B.  A.  £18.  and 
note:  State  v.  Clarke  (Nev.)  IB  Lb  B.  A.  81& 
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See  also  21   L.   R.  A.  639;   22  L.   R.  A.  761:  28  L.  R.  A.  732;   38  L.  R.  A. 
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elected  Bamuel  H.  Norton  chief  of  police  of 
nid  city  for  the  term  of  one  year  commenciDe 
JftDuaiy  1, 1898.  Norton  qualified  and  entered 
upon  the  duties  of  his  oflElce.  Prior  to  March 
6,  1898,  the  judge  of  probate  of  Jefferson 
county  appointed  five  persons  as  police  com- 
missioners, under  an  Act  approyed  December 
12,  1892.  On  March  6,  1898,  the  police  com- 
missioners elected  Thomas  C.  McDonald  chief 
of  police,  and  he  applied  to  the  mayor  of  the 
city  to  ha?e  the  oath  of  office  administered  to 
him,  and  presented  to  the  mayor  a  certificate 
sijcned  by  J.  P.  Mudd,  chairman,  and  M.  W. 
Boggan,  secretary  of  the  board  of  commis- 
sioners, which  recited  that  McDonald  had  been 
elected  chief  of  police.  The  mayor  refused  to 
administer  the  oath  to  McDonald,  and  this  suit 
was  thereupon  commenced. 

Further  facts  appear  in  the  opinion. 

Afusri,  QreM  A  Thornton,  Brooks  ft 
Brooks,  and  Mantes  £•  Hawkins,  for  ap- 
pellant: 

In  the  absence  of  constitutional  authority, 
the  legislature  cannot  confer  power  to  remove 
an  officer,  other  than  by  Act  of  the  leirislature 
abolishing  the  office,  and  this  is  especially  the 
case  when  the  office  has  a  fixed  tepure. 

Gotten  V.  Ellis,  62  N.  C.  545;  DuUam  ▼. 
Wilfion,  58  Mich.  892,  61  Am.  Rep.  128;  State 
y.  Wiltz,  11  La.  Ann.  439;  State  y.  Sarruon, 
118  Ind.  484;  Hill  y.  State,  1  Ala.  663. 

The  legislature  of  the  state  of  Alabama  had 
no  constitutional  authority  to  pass  the  Act  pro- 
viding for  the  establishment  of  the  board  of 
commissioners  of  police  for  the  city  of  Bir- 
mingham, Ala.,  and  vest  in  the  judge  of  pro- 
bate of  Jefferson  county  the  power  to  appoint 
the  commissioners,  and  make  no  provision  that 
the  commissioners  should  reside  in  said  city, 
the  passage  of  the  act  being  an  unlawful  at- 
tempt to  depriye  the  people  of  the  city  of  Bir- 
mingham of  local  self-government. 

Cooley,  Const.  Idm.  4th  ed.  p.  44;  Evamwlle 
T.  StaU,  4  L.  R  A.  93,  118  Ind.  426;  StaU  y. 
Denny,  4  L.  R.  A.  '29,  118  Ind.  449;  Peo^  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  108:  People 
y.  Albertion,  55  N.  Y.  50;  Park  Uommieeioners 
y.  DetTMt,  28  Mich.  228, 15  Am.  Rep.  202.    ' 

If  the  contention  of  appellee,  that  the  act  of 
the  legislature  entitled,  "An  Act  to  Establish  a 
Board  of  Commissioners  of  Police  for  the  City 
of  Birmingham,  Ala.,"  gives  to  the  commis- 
sioners the  power  to  appoint  a  chief  of  police 
and  other  police  officers  in  place  of  the  chief 
of  police  and  other  police  officers  duly  elected 
by  the  board  of  mayor  and  aldermen  of  Bir- 
mingham (before  the  approval  of  said  act  of 
legislature),  for  the  term  of  one  year,  com- 
mencing on  the  first  day  of  January,  1898,  is 
the  correct  construction  of  said  act,  then  the 
act  is  unconstitutional  in  that  the  subject  of 
the  act  is  not  clearly  expressed  in  the  title. 

Brooks  y.  Ilydom.  76  Mich.  278;  BaUentyne 
▼.  Wickereham,  75  Ala.  583. 

The  act  of  the  legislature,  providing  for  the 
appointment  of  the  board  of  police  commis- 
sioners which  elected  appellee,  is  in  violation 
of  the  constitution  of  Alabama  in  that  it  confers 
on  the  probate  judge  of  Jefferson  county,  who 
belongs  to  the  judicial  department  of  the  state, 
the  power  to  appoint  the  police  commissioners, 
the  power  to  appoint  to  office  being  intrin- 
Bically  an  executive  act,  and  properly  belong- 
21L.R.A. 


ing  to  the  executive  department  of  the  stale. 

Ala.  Ck>de  1886,  p.  25;  Const,  art  8,  gg  1,  3; 
Ala.  Code  1886,  p.  85;  Const,  art  6,  §  1;  AJa. 
Acts  1892-98,  p.  177;  Case  of  Supervisori  of 
Election,  114  Mass.  247,  19  Am.  Rep.  341;  E^ 
ansmlUY.  State,  4  L.  R.  A.  98,  118  Ind.  426; 
State  y.  Denny,  4  L.  R.  A  79, 118  Ind.  449; 
Burffoyne  v.  San  FYaneiseo  County  Suprs,  (^ 
Cal.  19;  E^line  v.  Smith,  Id.  112;  Dickey  yr. 
Hurlburt,  Id.  843;  Toulumne  County  y,  Stan^ 
islaus  County,  6  Cal.  440;  Phelan  y.  San  FYan* 
Cisco  County,  Id.  681;  Psople  v.  Hester,  Id.  679; 
People  y.  Eldorado  County  Suprs.  8  Cal.  58; 
People  y.  Sanderson^  80  Cal.  160;  Taylor  v. 
Com.  8  J.  J.  Marsh.  401;  Statf  v.  Kennon,  7 
Ohio  St.  66l;Achley's  Case,  4  Abb.  Pr.  85;  State 
V.  Barbour,  68  Conn.  76,  55  Am.  Rep  65; 
Marbury  y.  Madison,  5  U.  8.  1  Cranch,  187,  ^ 
L.  ed.  60. 

The  police  commissioners  appointed  by  the- 
Judge  of  probate,  under  said  act  of  the  legisla- 
ture,  and  the  chie^  of  police  of  Birmingham 
elected  by  said  police  commissioners,  are  stat» 
officers,  and  not  mere  agents  of  a  municipal 
corporation. 

Ala.  Code  1886,  vol.  2,  p.  124,  g  4260;  Ala. 
Acts  1890-91,  g  19.  p.  127  (act  to  establish  a 
new  charter  for  the  city  of  Birmingham);  Bureh 
y.  Hardmcke,  30  Gratt.  24,  82  Am.  Rep.  640; 
Ps^yple  v.  Hurlbut,  24  Mich.  44,  9  Am.  Rep. 
103;  Cobb  v.  PorUand,  56  Me.  881,  92  Am.  Dec. 
698;  Bvttrick  y.  LoweU,  1  Allen,  172,  79  Anu 
Dec.  721;  WiUiams  v.  StaU,  44  Ala.  41. 

The  act  of  the  legislature  providing  for  the 
establishment  of  a  board  of  police  commis- 
sioners for  the  city  of  Birmingham,  Ala.,  i» 
expressly  within  the  inhibition  of  the  oonstitu* 
tion  of  the  stste;  but  if  the  act  is  merely  by 
implication  within  the  inhibition  of  the  con- 
stitution, it  is  the  duty  of  the  court  to  declare 
the  law  unconstitutional. 

Page  v.  Allen,  58  Pa.  888,  98  Am.  Dea  278; 
People  V.  OiUson,  109  N.  Y.  389;  Flint  Btver 
S,  B,  Co.  y.  Fbster,  5Ga.  194,  48  Am.  Dec.  248; 
Bailey  v.  Philadelphia,  W.  dk  B,  R,  Go,  4.  Harr. 
(Del.)  889,  44  Am.  Dec.  598;  Boston  y.  Cumr 
mins,  16  Gki.  102,  60  Am.  Dec.  717;  Ewmstille 
V.  State,  4  L.  R.  A.  98, 118  Ind.  426;  BaOeniyn^ 
y.  Wickersham,  75  Ala.  583. 

Even  if  the  act  to  establish  a  board  of  com- 
missioners of  police  be  constitutional,  and 
McDonald  be  entitled  to  have  the  oath  of  office 
administered,  he  was  bound  to  exhibit  to  the 
mayor  prima  facie  evidence  that  he  had  a  clear 
title  thereto  free  from  doubt,  of  which  the 
mayor  was  to  Judge;  and  it  being  a  judicial  act 
the  decision  of  the  act  is  not  reversible  oi^ 
mandamus  even  though  his  decision  be  wrong. 
But  in  this  case  the  evidence  of  title  exhibited 
by  McDonald  to  the  mayor  did  not  show  that 
he  had  a  clear  title  thereto  free  from  doubt,  but 
the  facts  before  the  mayor  clearly  show  that 
Norton,  the  present  incumbent  of  said  office, 
was  duly  elected  to  the  office  by  the  proper  au- 
thority, that  his  title  thereto  was  free  from  all 
reasonable  doubt,  and  that  the  decision  of  the 
mayor  was  clearly  correct.  Furthermore,  the 
act  of  the  legislature,  properly  construed,  con- 
fers no  authority  upon  the  police  commission 
to  remove  Norton  from  office  during  the  ex- 
istence of  his  term,  without  cause,  andwithoai 
a  hearing. 

Ex  parte  Harris,  69  Ala.  87,  88  Am.  Repw 
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650;  Cook  y.  Candee,  n3  Ala.  109;  Thompson  v. 
Eolt,  Id.  491;  iSt  parte  77iompion,  Id.  98;  Ex 
parte  Jonee^  94  Ala.  88;  Bamagnano  ▼.  Crooks 
86  Ala.  226;  Jhinbar  v.  Frazer,  78  Ala.  588; 
MoUU  Mut.  Ine,  Co,  v.  Cleveland,  76  Ala.  821; 
PtopU  ▼.  Stetetu,  5  Hill,  681,  4  Am.  &  Eng. 
EncTclop.  Law,  p.  99,hnd  note  S;  United  Statee 
▼.  Seaman,  58  U.  S.  17  How.  225,  15  L.  ed.  226; 
United  States  ▼.  Guthrie,  58  U.  S.  17  How.  284, 
15  li.  ed.  102;  ^ato  v.  Governor,  22  Wis.  110. 

Mewn.  Cftbaniss  A  Weakley,  for  appel- 
lee: 

Oath  of  oflSoe  may  be  required  of  manicipal 
officers  by  ordioance,  although  the  charter  is 
gilent  on  the  subject. 

1  Dill.  Mun.  Corp.  g  214,  p.  297. 

It  was  required  of  petitioner  to  take  the  oath. 

Joseph  V.  Cawthom,  74  Ala.  411. 

Adniinistratton  of  official  oath  is  a  ministerial 
act  and  mandamus  will  lie  to  compel  the  proper 
officer  to  admiDister  it. 

Be  Heath,  3  Hill,  42;  PeopU  t.  Straight,  128 
N.  Y.  545;  P&yple  ▼.  Dean,  8  Wend.  438;  Peo- 
pU ▼.  Fletcher,  3  111.  488;  Groome  v.  Gwinn, 
43  Md.  572;  High,  Extr.  Leffal  Rem.  §  52,  p.  57. 

The  fact  that  the  preliminary  question  of  tbe 
fact  of  the  election  of  the  officer  arises,  docs 
not  change  tbe  rule. 

JJudmon  ▼.  Slaughter,  70  Ala.  546. 

Laws  and  ordinances  stipulating  the  oaths 
of  office  be  taken  or  official  bonds  to  be  exe- 
cuted within  some  specified  time  are,  as  to  the 
time,  directory  merely,  and  benoe  the  failure 
of  McDonald  to  offer  to  take  the  oath  within 
five  days  from  March  6,  1898  (tbe  date  of  his 
election),  did  not  destroy  his  right  to  have  it 
administered  to  him  on  April  1. 

19  Am.  &  Eng.  Encyclop.  Law,  p.  440,  §  7; 
Kearney  v.  Andrews,  10  N.  J.  Ilq.  70;  StaU 
▼.  Findley,  10  Ohio,  51;  iMuntz  v.  People,  118 
m.  187,  55  Am.  Rep.  405;  StaU  y.  Texas 
County  Court,  44  M.O.  280;  1  Dill.  Mun.  Corp. 
ft  214. 

The  police  commission  act  is  constitutional 
and  is  not  subject  to  any  of  the  objections 
made  to  its  validity. 

(a.)  The  title  is  sufficient 

Board  of  Revenue  V,  Barber,  58  Ala.  589;  Bx 
parte  Moore,  62  Ala.  471:  Montgomery  Mut, 
Bldg,  d  Loan  Asso.  v.  Bobinson,  69  Ala.  413; 
DUlardY.  Webb,  55  Ala.  468. 

(b.)  Tbe  legislature  has  plenary  power  over 
Don-constitutional  offices  and  their  incumbents. 
Office  holders  have  no  vested  rights  in  their 
places,  unless  so  stipulated  in  the  constitution. 

Lane  v.  Kolb,  92  Ala.  636;  19  Am.  &  Eng. 
Encyclop.  Law,  p.  662,  §  6;  1  Dill.  Mun.  Corp. 


(c.)  No  clause  of  the  Constitution  can  be 
ahown  that  guarantees  to  municipal  corpora- 
tions the  right  of  local  self-government. 

StaUy,  Seavey^  22 Neb.  454;  States,  Bennett, 
Id.  470;  Board  of  Bevenue  v.  Barber,  supra, 

id.)  The  legislature  has  all  the  legislative 

Kwer  of  the  British  parliament,  except  as 
oited  by  the  constitution. 

Dormanr.  State,  34  Ala.  231;  Bare  ▼.  Ken- 
nerly,  83  Ala.  608;  Birmingham  ▼.  Klein,  8  L. 
R.  A.  369,  89  Ala.  461. 

The  power  to  appoint  to  office  is  not  de- 
clared in  the  constitution  to  properly  belong  to 
tbe  executive  department;  it  Is  not  inherently 
and  essentially  an  executive  function  in  the 
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sense  that  it  can  only  constitutionally  be  per- 
formed by  a  member  of  the  executive  depart- 
ment of  the  state;  the  probate  judge  is  not,  by 
the  constitution,  made  a  part  of  the  judicial 
department,  and  it  was  competent  for  the  leg- 
islature to  empower  the  probate  judsre  to  ap> 
point  police  commissioners  for  Birmingham. 

Lane  v.  Kolb,  supra;  State  v.  George,  16  L. 
R.  A.  787,  22  Or.  142;  PeopU  v.  Morgan,  90  DL 
562;  People  v.  Hoffman,  116  Dl.  689,  56  Am. 
Rep.  793;  Me  Arthur  y.  Nelson,  81  Ky.  67;  Re 
Bulger,  45  Cal.  553;  Baltimore  v.  State,  15  Md. 
376.  74  Am.  Dec.  572;  People  v.  Protines,  34 
Cal.  520;  Peoj^  v.  Freeman,  80  Cal.  233; 
Sturgis  v.  Spoffofd,  45  N.  Y.  446;  Santo  v. 
State,  2  Iowa,  165.  63  Am.  Dec.  487;  State  v. 
Kolsem,  14  L.  R.  A.  566, 180  Ind.  484;  Walker 
V.  Cincinnati,  21  Ohio  St  14;  State  y,  Harmon, 
31  Ohio  St.  250;  StaUY.  Seymour,  85  N.  J.  L. 
54;  Daley  v.  St.  Paul,  7  Minn.  396. 

In  doubtful  cases  statutes  will  not  be  de* 
clareil  unconstitutional. 

Edwards  Y.  Williamson,  70  Ak.  145;  Balti- 
more V.  StaU,  15  Md.  376,  74  Am.  Dec.  595, 
and  note. 

Contemporaneous  construction  of  the  consti- 
tution and  its  sanction  bv  subsequent  legisla- 
tive acts  will  be  followed. 

Bruce  Y,  Schuyler,  9  III.  221,  46  Am.  Dec. 
447;  Nichols  v.  Bridgeport,  23  Conn.  189,  60 
Am.  Dec.  636. 

It  was  tbe  duty  of  the  mayor  to  obey  the 
law;  not  to  question  its  validity. 

State  V.  Shakespeare,  41  La.  Ann.  156;  Puh 
pie  V.  Salomon,  54  111.  89. 

The  police  commission  act  vested  in  the 
commissioners  the  power  and  imposed  the  duty 
of  electing  a  chief  of  police  for  Birmingham, 
and  when  they  elected  petitioner  the  then  in- 
cumbent's rights  ended.  Appointees  of  the 
board  of  mayor  and  aldermen  held  at  the  will 
of  the  board,  and  when  the  mode  of  election 
was  changed  and  the  power  of  mayor  and  al- 
dermen was  abolished,  the  rights  of  their  ap- 
pointees ceased  also. 

Ex  parte  Wiley,  54  Ala.  226;  Reynolds  ▼. 
McAfee,  44  Ala.  237;  Ex  parte  Lush,  82  Ala. 
519;  Keenan  v.  Perry,  24  Tex.  253;  StaU  v. 
Board  of  Public  Ixinds  <ft  Bldgs.  7  Neb.  42; 
Mechera,  Ag.  §  270:  Crook  v.  PeopU,  106  DL 
237,  5  Am.  &  Eng.  Corp.  Cas.  460;  Com.  v. 
Slifer,  25  Pa.  28.  64  Am.  Dec.  680;  Be  Senate 
Bill  of  Denver,  12  Colo.  188. 

When  a  record  clearly  discloses  an  intention 
not  to  perform  the  act  required,  it  is  not  neces- 
sary that  a  demand  should  have  been  made. 

2  Dill.  Mun.  Corp.  867,  and  note;  Hieh, 
Extr.  Legal  Rem.  g  13,  p.  18;  Palmer  y.  Stacy, 
44  Iowa,  340;  State  v.  Hudson  County  Chosen 
Freeholders,  35  N.  J.  L.  269. 

Petitioner  had  been  elected  by  a  body  having 
prima  facie  the  right  to  do  so;  respondent  knew 
it;  the  refusal  of  respondent  was  not  based  on 
a  want  of  evidence  of  the  election  of  petitioner, 
and  hence  the  attempted  defense  based  upon 
the  supposed  insufficiencv  of  the  evidence  fur- 
nished respondent  of  peutioner'e  identity  and 
election  must  fail. 

CopelandY.  State,  126  Ind.  51:  Slate  v.  Plam- 
beek,  36  Neb.  — ;  PeopU  v.  Alameda  County, 
Suprs.  45  Cal.  395;  Stockton  A  V.  B,  Co.  v. 
Stockton,  51  Cal.  338. 

This  is  not  a  petition  to  induct  McDonald 
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Into  otBce,  bat  to  require  of  defcDdant  the 
performance  of  a  ministerial  duty  attaching  to 
his  office.  Mandamus  is  the  appropriate  rem- 
edy and  there  is  nothing  in  the  incumbency  of 
Norton,  as  shown  in  the  record,  to  defeat  peti- 
tioner in  the  remedy  selected. 

StaU  Y,  Ely,  48  Ala.  568, 576;  State  y.  mam- 
heck.  9upra;  Beck  t.  Jackson,  43  Mo.  117;  State 
y.  Texas  County  Court,  44  Mo.  280;  Peipte  ▼. 
J^letcher,  8  III.  488;  Oopdand  ▼.  State,  supra; 
StaU  V.  Saxon,  25  Fla.  792;  Drieeoll  v.  Jones 
(S.  Dak.)  March  1, 1800;  People  ▼.  Olds,  8Cal. 
167,  58  Am.  Dec.  898;  Strong,  Petitioner,  20 
Pick.  484;  High,  £ztr.  Legal  Rem.  %  52,  p.  57; 
Ouliek  T.  New,  14  Ind.  98,  77  Am.  Dec.  49; 
Mb  parte  Lusk,  82  Ala.  619.  Bee  also  People 
V.  Head,  25  Ul.  825;  PeopU  y.  EUd^,  15  llL 
498,  60  Am.  Dec.  709;  Ex  parte  Harris,  52 
Ala.  87,  23  Am.  Rep.  559;  Thompson  v.  Holt, 
52  Ala.  491;  StaU  y.  Dunn,  Minor  (Ala.)  46, 
12  Am.  Dec  29,  80,  noU;  Lewis  y.  WfiittU, 
77  Va.  415,  5  Am.  AEng.  Corp.  Cas.  271. 

To  supersede  remedy  by  mandamus,  a  party 
must  not  only  have  a  specific  remedy  and  an 
adequate  one,  but  one  competent  to  afford  re- 
lief, upon  the  very  subject-matter  of  his  appli- 
cation, and  it  must  be  equal  1y  convenient,  ben- 
eficial, and  effectual.  A  judgment  in  quo 
warranto  would  not  be  any  relief  against  Fox 
as  to  the  oath. 

Fremont  v.  Orippen,  10  Cal.  212,  70  Am. 
Dec.  711;  Bahcoek  v.  Goodrich,  47  Cal.  508; 
Tennessee  A  O,  B.  Oo.  y.  Moore,  86  Ala.  871 : 
Strong,  Petitioner,  supra;  StaU  v.  Ely,  48 
Ala.  576. 

Petitioner  had  the  right  to  qualify  to  enable 
him  to  maintain  his  right  to  the  salary  against 
the  intruder. 

Thompson  v.  Nicholson,  12  Rob.  (La.)  826; 
Philadelphia  v.  Given,  60  Pa.  186;  Com.  v. 
Slifer,  25  Pa.  23,  64  Am.  Dec.  680;  1  DilL 
Mun.  Corp.  g  215,  note  L 

Head*  •/.,  delivered  the  opinion  of  the 
court: 

On  December  12,  1892,  the  general  assem- 
bly passed  ''An  Act  to  Establish  a  B^mrd  of 
Commissioners  of  Police  for  the  City  of 
Birmingham,  Alabama,"  which  act  provides 
for  the  appointment  by  the  probate  judge  in 
and  for  Jefferson  county  of  a  board  of  com- 
missioners of  police  for  said  city,  consisting 
of  five  persons,  and  defines  its  powers  and 
duties,  amonff  which  are  to  appoint  a  chief 
of  police,  and  such  other  police  officers  and 
policemen  as  is  or  may  be  prescribed  by  city 
ordinance,  and  to  exercise  full  direction  and 
control  of  the  officers  and  members  of  the  pol- 
ice force,  in  conformity  to  existing  and  fut- 
ure laws  and  ordinances  on  the  subject.  Ac- 
cordingly, the  probate  judge  appointed  five 
persons,  who  entered  upon  the  duties  of  their 
offices,  and,  as  a  board,  appointed  T.  C.  Mc- 
Donald to  the  office  of  chief  of  police,  who 
thereafter  presented  himself  to  David  J.  Fox, 
the  mavor  of  the  city,  for  qualification,  and 
demanded  that  the  oath  of  office  be  adminis- 
tered to  him ;  it  being  the  duty  of  the  mayor, 
under  city  ordinance,  to  administer  the  oaths 
of  office  to  the  officers  of  police.  Fox  de- 
clined to  administer  the  oath,  and  McDonald 
applied  to  the  city  court  of  Birmingham  for 
the  writ  of  mandamus  compelling  him  to  do 
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80.  From  an  order  of  the  court  granting  tlM 
peremptory  writ.  Fox  appealed  to  this  court. 

This  act  Is  assailed  by  the  appellant  as  un* 
constitutional  on  several  grounds.  We  will 
notice  first  the  chief  contention,  that  It  of- 
fends sections  1  and  2  of  article  8  of  the  con- 
stitution. Theie  are  as  follows:  *" Article 
8.  Distribution  of  Powers  of  Government. 
Section  1.  The  powers  of  the  goYcmment  of 
the  state  of  Alabama  shall  be  divided  into 
three  distinct  departments,  each  of  which 
shall  be  confided  to  a  separate  body  of  mag* 
istracy,  to  wit :  those  which  are  legislative, 
to  one ;  those  which  are  executive,  to  another ; 
and  those  which  are  judicial,  to  another. 
Sec.  2.  No  person,  or  collection  of  persons, 
being  of  one  of  those  departments,  shall  ex- 
ercise any  power  properly  belonging  to  ei- 
ther of  the'  others,  except  in  the  instances 
hereinafter  expressly  directed  or  permitted. " 
It  is  contended  that  the  act  in  question  is 
violative  of  these  provisions,  for  the  reason 
that  the  probate  judge,  upon  whom  the  power 
of  appointinir  the  commissioners  is  conferred, 
is  of  the  judicial  department  of  the  state 
government,  while  this  power  of  appoint- 
ment, so  conferred  upon  him,  properly  be- 
longs to  the  executive  department,  within 
the  meaning  of  the  constitutional  provisions 
quoted.  To  solve  the  question  thus  pre- 
sented, we  must  learn  what  these  proYisiona 
mean.  Noticing  them  analytically,  we  ob- 
serve, first,  tiiat  the  general  purpose  of  the 
article  Is  the  distribution  of  the  powers  of 
the  government  of  the  state ;  and  to  that  end. 
It  is  declared — First,  that  those  powers  shall 
be  divided  into  three  distinct  **  departments  ;* 
secondly,  that  each  of  these  **  departments" 
shall  be  confided  to  a  separate  *^  body  of  mag- 
istracy, "  to  wit,  those  powers  which  are  leg- 
islative to  one,  those  which  are  executive  to 
another,  and  those  which  are  judicial  to  an- 
other; and,  thirdly,  that  no  person,  or  col- 
lection of  persons,  beinir  of  one  of  those 
** departments,*  shall  exercise  any  power 
properly  belonging  to  either  of  the  others, 
except  in  the  instances  expressly  directed  or 
permitted.  Thus  we  see  that  the  powers  of 
government  distributed  are  those  which  are 
divided  into  the  three  departments,  and,  by 
these  three  divisions  or  departments,  confldea 
to  separate  bodies  of  magistracy. 

First,  then,  what  are  we  to  understand  by 
the  terms,  "departments**  and  *'body  of  mag- 
istracy," as  th'ey  are  here  used?  How  are 
these  bodies  of  magistracy,  to  whom  these 
powers  are  to  be  confided,  to  be  created  and 
made  known?  Of  whom  or  what  shall  they 
consist?  We  get  definite  and  complete  in- 
formation upon  this  subject  from  the  three 
succeeding  articles  of  the  constitution  Itself, 
viz.  :  '^iJO'ticle  4.  Legislative  Department 
Section  1.  The  legislative  power  of  this  state 
shall  be  Yested  In  a  general  assembly,  which 
shall  consist  of  a  senate  and  house  of  repre- 
sentatives." "Articled.  Executive  Depart- 
ment. Section  1.  The  executive  department 
shall  consist  of  a  governor,  secretary  of  state, 
state  treasurer,  state  auditor,  attorney-gen- 
eral, and  superintendent  of  education,  and  a 
sheriff  for  each  county.  Sec.  2.  The  supreme 
executive  power  of  this  state  shall  be  vested 
in  a  chief  magistrate  who  shall  be  styled 
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"The  Governor  of  the  State  of  Alabama.' " 
And:  '^ Article  6.  Judicial  Department. 
Section  1.  The  judicial  power  of  the  state 
shall  be  vested  in  the  senate,  sitting  as  a 
court  of  impeachment ;  a  supreme  court ;  cir- 
cuit courts ;  courts  of  i)robate ;  such  inferior 
courts  of  law  and  equity,  to  consist  of  not 
more  than  five  members,  as  the  general  as- 
sembly may  from  time  to  time  establish ;  and 
such  persons  as  may  be»  by  law,  invested 
with  powers  of  a  judicial  nature. " 

The  term  ** departments, **  it  will  be  ob- 
served, is  first  used  to  denote  the  three  parts 
or  divisions  into  which  the  powers  of  govern- 
ment are  to  be  divided ;  but  in  the  context  it 
is  used  interchangeably  with  the  term  **  bodv 
of  magistracy,"  to  denote  the  governing  bod- 
ies to  which  the  powers  of  government  are 
respectively  confided.  Here,  then,  we  have 
a  department  or  body  of  magistracy  consist- 
ing of  a  senate  and  house  oi  representatives, 
to  which  is  confided  the  legislative  power ; 
a  department  or  body  of  magistracy  consist- 
ing of  a  governor,  secretary  of  state,  state 
treasurer,  state  auditor,  attorney- general. 
and  superintendent  of  education,  and  a  sheriff 
for  each  county,  to  which  is  confided  the  ex- 
ecutive power,  the  supreme  executive  power 
being  vested  in  the  governor ;  and  a  depart- 
ment or  body  of  magistracy  consisting  of  the 
senate,  sitting  as  a  court  of  impeacnment ; 
circuit  courts ;  courts  of  probate ;  such  infer- 
ior courts  of  law  and  equity,  to  consist  of 
not  more  than  five  members,  as  the  general 
assembly  may  from  time  to  time  establish ; 
and  such  persons  as  may  be,  by  law,  invested 
with  powers  of  a  judicial  nature, — to  which 
is  confided  the  judicial  power  intended  by 
the  constitution  to  be  distributed.  When  we 
speak,  therefore,  of  the  legislative  depart- 
ment, let  us  be  understood  to  mean,  as  the 
constitution  intends,  the  senate  and  house  of 
representatives ;  of  the  executive  department, 
the  governor  and  other  officers  above  named 
with  him ;  and  of  the  judicial  department, 
tlie  senate,  sitting  as  a  court  of  impeachment, 
the  courts,  and  so  forth,  above  named,  as 
constituting  that  department.  Keeping  these 
definitions  m  view,  we  can  the  better  deter- 
mine the  vital  question  arising  upon  the  con- 
tention now  under  discussion  in  this  cause, 
which  is,  What  powers  of  government  does 
the  constitution  intend  shall  be  confided  to 
the  exercise,  respectively,  of  these  several 
governing  bodies?  Now,  it  must  be  conceded 
that  the  powers  thus  vested  in  these  several 
departments  aire  intended  to  be  committed  to 
their  exclusive  exercise;  and  this,  independ- 
ently of  the  provision  that  no  person  or  col- 
lection of  persons,  being  of  one  of  those  de- 
partments, shall  exercise  any  power  properly 
belonging  to  either  of  the  others.  Thus,  for 
instance,  the  legislative  power  intended  to 
be  vested  In  the  general  assembly  cannot  be 
delegated  to  any  other  body,  whether  such 
body  be  of  either  of  the  other  defined  depart- 
ments or  not,  but  must  be  exercised  exclu- 
sively by  the  general  assembly  itself.  So, 
also,  an  executive  power  intended  to  be 
vested  In  the  executive  department  cannot,  by 
legislation,  be  vested  in  any  other  person  or 
body,  whether  such  person  or  body  be  of  ei- 
ther of  the  other  departments  or  not.  For 
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instance,  the  pardoning  power,  or  the  power 
to  fill  vacancies  in  certain  specified  offices, 
being  by  the  constitution  vested  in  the  goT- 
ernor,  cannot,  by  legislation,  be  transferred 
to  another,  but  must  be  exercised  by  the  gov* 
emor  exclusively.  As  this  is  so  in  reference 
to  acts  expressly  confided  to  a  particular  de- 
partment, so,  also,  must  it  be  true  with  ref- 
erence to  acts  which,  by  construction  or  im« 
plication,  are  confided  to  that  department. 
To  repeat,  all  acts  expressly  or  impliedly 
assigned  to  a  department  by  the  constitution 
must  be  performed  by  that  department,  and 
the  power  to  perform  them  cannot  be  con- 
ferred elsewhere.  Cooley,  Const.  Lim.  *115. 
We  return,  then,  to  the  question,  What 
powers  does  the  constitution  intend  shall  be 
thus  confided  to  the  exclusive  exercise,  re- 
spectively, of  these  several  governing  bodies? 
The  insistence  in  argument  of  counsel  for 
appellant,  *or  that  to  which  it  leads,  is  that, 
except  in  cases  otherwise  provided  bv  the 
constitution  itself,  every  act  which  is  legis- 
lative in  its  nature,  and  which  pertains  to, 
or  in  any  wise  affects,  the  government  of  the 
citizens,  or  which  controls  and  regulates  the 
conduct  of  citizens  in  their  mutual  inter- 
course, wheresoever,  within  the  state,  such 
government  or  control  is  to  be  accomplished, 
and  for  whatsoever  such  accomplishment  is 
intend^,  must  be  exercised  by  the  state  leg- 
islative department;  that  all  acts  which  are 
of  a  judicial  nature,  affecting  the  government 
of  the  citizen,  or  pertaining  to  the  enjoy- 
ment, enforcement,  or  administration  of  the 
laws  of  the  land,  must  be  exercised  by  the 
state  judicial  department,  or  some  member 
of  it ;  and,  likewise,  that  all  such  acts  which 
are  of  an  executive  nature  must  be  exercised 
by  the  state  executive  department,  or  one  of 
the  designated  officers  composing  it.  The 
argument  is  that  the  nature  of  the  act  to  be 
performed  must  in  every  instance  determine 
the  question  ;  and  that  nature  bein^  found  to 
be  legislative,  executive,  or  judicial,  the 
performance  of  the  act  must  be  assigned  to 
the  appropriate  state  department.  We  are 
quite  clear  the  contention  takes  a  step  too 
far.  Now,  it  is  certain  that  all  powers 
which  are,  by  the  constitution  itself,  ex- 
pressly or  by  necessary  implication  referred 
to  the  exclusive  exercise  of  these  depart- 
ments, must  be  so  exercised.  There  are  many 
such  provisions,  but  none  of  them  provide 
for  the  appointment  of  officers  of  the  kind 
here  involved,  created  by  legislative  enact- 
ment. All  other  powers,  not  expressly  des- 
ignated in  the  constitution  itself,  intended 
to  be  confided  to  the  exclusive  exercise  of 
the  departments  thereby  created,  must  be  as- 
certained by  construction.  It  is  a  well- 
settled  principle  that  constitutions,  like  stat- 
utes, are  properly  to  be  expounded  in  tho 
light  of  conditions  existing  at  the  time  of 
their  adoption ;  and  we  look  at  the  anteced- 
ent government,  consider  its  system  as  a 
whole  and  in  its  several  parts,  and  the  ex- 
periences and  practices  of  its  administration, 
and  we  consider  and  weigh  the  evils  of  the 
old  system,  which  the  people  intended  to 
cure  by  the  new.  Thus  aided,  we  interpret 
these  provisions  which  require  construction, 
and  determine  what  the  intention  of  the  fram- 
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en  of  the  inBtrument  was,  and  gave  effect  to 
that  intention ;  and  it  not  infrequently  oc- 
curs, in  the  exposition  of  written  laws  both 
constitutional  and  statutory,  that  the  letter 
of  a  provision  will  be  justly  made  to  yield 
to  a  manifest  intention  in  opposition  to  it 
derived  by  construction  alone.  When  we 
take  our  constitution,  therefore,  and  read  it 
in  the  light  of  this  history,  we  see  plainly 
that  it  was  not  intended  to  declare  that  every 
act  pertaining  to  government,  and  the  regu- 
lation of  the  social  and  property  rights  of 
the  citizens,  should  be  exercised  exclusively 
by  the  legislative,  executive,  or  judicial 
department  of  the  state  government,  or  some 
member  of  it,  according  as  the  act  possessed 
a  legislative,  executive,  or  judicial  char- 
acter, for  we  find  there  are  many  such  acts 
especially  peculiar  to  the  very  nature  of  our 
svstem,  and  necessarily  inherent  in  it,  which, 
time  out  of  mind,  have  not  been 'exclusively 
exercised  by  these  departments,  and  which, 
for  the  ease  and  efficiency  of  our  system, 
could  not  be  so  exercised.  For  illustration, 
confine  literally  all  the  power  of  a  legisla- 
tive nature  to  tne  general  assembly,  and  we 
strike  down  at  once  all  governments  of  towns 
and  cities  by  and  through  municipal  corpo- 
rations, whose  very  existence  and  efficiency 
depend  upon  the  legislative,  executive,  and 
judicial  powers  with  which,  by  their  nature, 
they  must  be  clothed,  and  which  they  have 
ever,  under  the  legislative  authority  of  the 
state  alone,  been  accustomed  to  exercise.  In 
the  light  of  long-established  usage  and  ex- 
perience, we  construe  the  constitution,  and 
determine  that  its  framers  never  intended  to 
interfere  with  the  riffht  of  municipal  corpo- 
rations, under  legislative  sanction,  to  exer- 
cise these  functions  of  government.  It  is 
true  that  under  the  present  constitution  it 
may  be  said  that  the  right  to  create  munici- 
)al  governments,  with  their  usual  powers, 
s  recognized  or  provided  for,  but  with  the 
same  provisions  distributing  the  powers  of 
government  as  those  now  in  force,  contained 
in  the  Constitutions  of  1819,  1861,  and  1865, 
and  with  no  mention  in  those  instruments  of 
authority  in  the  general  assembly  to  create 
municipal  corporations,  the  general  assem- 
bly, from  1819  to  the  present  time,  has  ex- 
ercised that  authority,  and  the  corporations 
so  created  have  exercised  the  powers  so  con- 
ferred, without  objection  or  suggestion  from 
any  source  that  such  exercise  was  not  within 
constitutional  authority,  or  the  assumption 
that  all  legislative,  executive,  and  judicial 
power  was,  by  the  constitution,  confined  to 
certain  other  designated  bodies  of  magistracy. 
When  we  read  upon  this  subject,  we  find  the 
books  teach  us  mat  the  spirit  of  localized 
government,  by  local  territorial  subdivisions 
carried  on  through  subordinate  governmental 
agencies,  found  early  root  and  growth  in  the 
notions  of  English  liberty  and  polity;  and 
we  are  told  that  from  an  immemorial  (ir  early 
period  the  local  territorial  subdivisions  of 
England,  such  as  shires,  towns,  and  parishes, 
enjoyed  a  degree  of  freedom,  and  were  per- 
mitted to  assess  upon  themselves  their  local 
burdens,  and  to  manage  their  local  affairs ; 
and  Judge  Dillon  declares  that  our  ancestors, 
in  the  settlement  of  this  country,  brought 
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these  notions  with  them,  and  that  they  found 
here  a  field  of  unexampled  extent  for  their 
free  development.  Accordingly,  he  savs,  the 
system  of  entrusting  the  direction  of  local 
affairs  to  the  local  constituencies  had  from 
the  earliest  colonial  periods  been  carried  on 
by  us  to  a  much  greater  extent  than  in  Eng- 
land ;  and,  he  observes,  as  you  pass  from  one 
end  of  this  country  to  the  other,  alike  in  the 
older  regions  and  in  the  newest  organized 
settlements,  you  find  the  affairs  of  each  road 
district,  school  district,  township,  county, 
town,  and  city  locally  self -managed,  includ- 
ing the  administration  of  local  justice.  This 
policy  of  creating  local  police  and  munici- 
pal corporations,  he  declares,  is  exhibited  in 
all  our  legislation,  and  expressly  or  im- 
pliedly guaranteed  in  our  state  constitutions. 
And  Judge  Cooley,  speaking  of  the  powers 
of  legislation  commonly  bestowed  upon  mu- 
nicipal corporations,  says  that  such  bestowal 
is  not  to  be  considered  as  trenching  upon  the 
maxim  that  legislative  power  must  not  be 
delegated,  since  that  maxim  is  to  be  under- 
stood in  the  light  of  the  immemorial  practice 
of  this  country  and  of  England  which  has 
always  recognized  the  propriety  and  policy 
of  vesting  in  the  municipal  organizations 
certain  powers  of  local  regulation,  in  respect 
to  which  the  parties  immediately  interested 
may  fairly  be  supposed  more  competent  to 
ludge  of  their  needs  than  any  central  author- 
ity. Cooley,  Const.  Lim.  »118.  The  con- 
ventions which  framed  our  several  constitu- 
tions, therefore,  had  no  need  to  expressly 
reserve  to  municipal  corporations  the  legis- 
lative, executive,  and  judicial  power  so  long 
wont  to  be  exercised  by  them,  when,  in  the 
distribution  of  the  po^vers  of  the  government 
of  the  state,  they  declared  that  the  legisla- 
tive, executive,  and  judicial  power  should 
be  confined  to  the  respective  departments  or 
bodies  of  magistracy  by  them*  created  and 
defined.  The  reservation  arose  by  implica- 
tion, out  of  the  existing  order  of  things. 

Again,  if  all  functions  of  government  of  a 
legislative,  executive,  or  judicial  character 
properly  belong  to,  and  are  therefore  to  be 
exercised  exclusively  by,  the  several  depart- 
ments created  by  the  constitution,  what  shall 
become  0%  the  multiform  powers  and  duties 
which,  by  legislative  enactment,  without 
express  constitutional  authority,  have  so  long 
been  conferred  upon,  and  exercised  by,  the 
various  officers  appointed  to  perform 'func- 
tions of  government  in  the  several  counties, 
and  who  are  not  made  members  of  either  of 
those  departments?  Has  it  ever  been  thought 
that  the  executive  and  ministerial,  and  in- 
deed, in  some  instances,  the  judicial  or  quasi 
judicial,  functions  of  the  tax  assessor,  tax 
collector,  county  treasurer,  coroner,  county 
surveyor,  and  clerks  of  courts,  to  which  may 
be  added  the  officers  and  boards  of  control  of 
our  state  institutions  for  the  care  of  the  in- 
sane and  deaf,  dumb,  and  blind,  and  our  state 
and  county  medical  boards  for  the  preserva- 
tion of  the  public  health,  properly  belong 
to  the  several  state  bodies  of  magistracy 
created  by  the  constitution,  within  the  spirit 
and  intent  of  that  instrument,  and  must  there- 
fore be  confided  to  the  exclusive  exercise  of 
those  bodies?   None  will  so  declare.    Indeed^ 
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we  have  in  our  system,  in  opposition  to  the 
letter  of  the  constitutional  provisions  under 
veview,  striking  illustrations  of  the  blending 
ot  legislative,  executive,  and  judicial  power 
in  the  same  persons  or  bodies,  which  it  has 
not  been,  ana  will  not  be,  supposed  our  sev- 
•eral  constitutions  intended  to  inhibit.  In 
Clay's  Digest,  and  in  each  compilation  of 
our  laws  since,  we  find  the  creation  of  a  court 
of  county  commissioners.  This  body  is  an 
inferior  court  created  by  law.  and  belongs, 
under  express  provision  of  each  of  our  con- 
stitutions, to  the  judicial  department  of  gov- 
•emment,  yet  we  find,  in  its  very  creation,  it 
was,  and  has  ever  since  been,  endowed  with 
legislative  and  executive  powers.  In  fact, 
its  chief  duties  are  of  those  characters.  It 
is  given  the  power  to  levy  and  assess  taxes 
for  the  support  of  the  county  government, 
which  is  a  legislative  function.  Cooley, 
Oonst.  Lim.  *479,  488.  It  is  given  power  to 
direct  and  control  the  propertfof  the  county, 
to  examine  and  audit  the  accounts  of  the  re- 
49eiving  and  disbursing  officers  of  the  county, 
to  make  rules  and  ref^ulations  for  the  support 
of  the  poor ;  and  it  is  given  plenary  and  ex- 
ecutive powers  over  the  erection  and  mainte- 
nance of  public^roads,  bridges,  and  ferries,  i 
and  the  appointment  of  the  necessary  officers 
in  tliat  behalf.  These  are  functions  which 
do  not  inherently  pertain  to  the  judiciary, 
yet  none  will  say,  in  view  of  their  long>con- 
tinned  and  useful  exercise  by  the  court  of 
county  commissioners,  without  let  or  hin- 
drsAoe,  that  the  constitution,  in  distributing 
the  powers  of  government,  intended  to  in- 
hibit such  exercise.  80,  also,  the  sheriff, 
who  is  expressly  made  a  member  of  the  exec- 
fitive  department,  has  ever  been  empowered, 
bj  legislation,  to  perform  the  judicial  func- 
tion of  approving  bonds  necessary  to  be  taken 
by  him  in  the  Administration  of  the  laws. 
Clerks,  registers  in  chancery,  rx>mmercial 
notaries,  and  commissioners  of  deeds,  under 
•constitutions  in  terms  confining  judicial 
power  to  the  courts,  have  long  exercised, 
under  legislative  sanction  only,  the  power 
of  taking  acknowledgments  of  conveyances, 
which  this  court  has  declared  to  be  of  a  judi- 
cial nature.  The  coroner  is  so  far  an  execu- 
tive officer  that  he  may  execute  process  upon, 
And  arrest,  the  sheriff  himself,  who  is,  by 
the  terms  of  the  constitution,  a  member  of 
the  state  executive  department;  and  yet  it 
has  never  been  supposed  that  be  may  not, 
with  constitutional  favor,  perform  the  judi- 
cial function  of  holding  inquests.  Other  il- 
lustrations might  be  given,  but  these  suffice 
to  make  clear  the  principle  that  the  consti- 
tution must  receive  an  enlarged  and  liberal 
interpretation,  and  the  intention  of  its  fram- 
ers  ascertained  upon  a  broad  view  of  the  his- 
tory and  experience,  the  needs  and  usaj^es,  of 
the  time,  and  the  great  general  purpose  they 
had  ill  view,  of  framing  a  comprehensive  and 
beneticient  government.  Thus  viewed,  we 
irresistibly  conclude  that  it  was  not  the  in- 
tention of  the  constitution  to  declare  that  all 
these  powers  and  duties,  so  indispensable  to 
efficient  government,  and  so  long  exercised, 
under  legislative  sanction  only,  by  these  offi- 
cers and  agencies  of  legislative  creation, 
properly  belong  to  the  legislative,  executive, 
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or  judicial  body  of  magistracy  created  by  the 
constitution,  because  alone  they  mav  partake 
of  a  legislative,  executive,  or  judicial  nat- 
ure. 

We  come  then  to  the  concrete  question. 
Does  the  power  to  fill  vacancies  in  office  by 
appointment  "  properly  belong^  to  the  exec- 
utive department  of  the  state  government, 
to  be  exercised  exclusively  by  that  depart- 
ment, within  the  meaning  of  the  constitu- 
tion? It  may  be  regardea  as  a  fundamental 
policy  of  our  system  of  state  governments,  in 
this  country,  that  the  selection  of  persons  to 
perform  the  offices  and  functions  of  govern- 
ment shall  be  left  to  the  people  themselves, 
to  be  exercised  at  the  ballot  box.  Indeed, 
the  right  and  attribute  of  the  people  in  re- 
spect of  the  selection  of  their  own  officers  by 
methods  which  they  may  prescribe  in  their 
written  constitutions  and  laws  are  so  firmly 
fixed  in  our  institutions  that  the  people 
themselves  could  not  throw  them  off,  to  the 
extent  of  destroying  our  republican  forms  of 
government,  for  the  people  of  the  states  have 
confided  to  the  central  government  of  the 
United  States  the  power  and  duty  to  guarantee 
to  every  state  in  the  Union  a  government  re- 
publican in  form.  U.  8.  Const,  art.  4,  §  4. 
The  inherent  nature  and  essence  of  the  act  of 
selecting  officers  of  government,  therefore, 
in  view  of  this  established  policy,  describe 
it  as  one  properly  belonging  to  the  people, 
through  the  ballot,  and  not  to  any  particular 
department  of  government,  to  be  exercised 
by  representatives  of  the  people.  The  fill- 
ing of  vacancies  in  office  pending  the  action 
of  the  people,  by  appointment  of  their  rep- 
resentatives, clothed  by  law  with  that  au- 
thority, is,  as  a  rule,  an  expedient,  merely, 
evoked  by  the  convenience  and  necessities  of 
government  growing  out  of  the  nature  of  our 
system.  In  the  nature  of  things,  the  people 
cannot  be  always  called  upon  to  act  imme- 
diately when  the  selection  of  a  person  is  nec- 
essary to  the  exercise  of  a  function  of  gov- 
ernment. Hence,  it  has  been  customary  and 
essential  to  provide  other  means  of  appoint- 
ment in  cases  to  which  this  necessity  gives 
rise.  Furthermore,  in  our  experience,  wis- 
dom has  dictated  that  particular  offices  be 
filled  exclusively  by  appointment  of  some 
governmental  agency  other  than  the  vote  of 
the  people  themselves;  and  this,  and  the 
agencies  for  such  appointments,  and  the 
methods  of  filling  vacancies  in  offices  elective 
by  the  people,  have  been  expressly  mani- 
fested and  prescribed  in  our  constitution  or 
laws.  It  was  necessary  that  tbey  be  so  pre- 
scribed, for  otherwise  the  right  of  such  ap- 
pointment resided  nowhere.  It  belooged  to 
no  department  of  the  government.  With  us^ 
the  governor  bas  no  prerogatives.  He  must 
find  warrant  in  the  written  law  for  his  every 
official  act.  He  has  no  more  power  lo  ap- 
point officers,  when  not  expressly  conferred, 
than  has  the  president  of  the  seuAte,  who  is 
of  the  legislative,  or  the  chief  justice  of  this 
court,  who  is  of  the  judicial,  department; 
and  when  we  go  back  to  our  constitutions  and 
laws,  in  this  state,  from  the  beginning  of  the 
state  government  to  the  present,  we  find  it 
has  been  the  policy  to  aistribute  this  ap- 
pointing power  among  the  several  depart- 
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ments  of  the  state.  We  need  not  specify. 
The  instances  will  readily  occur  to  the  mincls 
of  those  familiar  with  the  constitutions  and 
laws.  It  may  be  true  that  the  j^ovemor  has 
been  invested  with  the  greatest  share  of  this 
power,  but  no  principle  or  policy  has  been 
declared  that  the  power  inherently  belongs 
to  him.  And  we  may  remark  that  the  fact 
that  all  our  constitutions,  in  assigning  ap- 
pointive power  to  the  governor,  have  specif- 
ically designated  the  particular  officer  to 
whom  it  applied,  furnishes  cogent  argument 
that  the  people  did  not  regard  the  power  as 
necessarily  or  inherently  belonging  to  him. 
In  what  we  have  said,  we  have  pretermitted 
inquiry  whether  or  not  the  act  of  appointing 
an  officer  is  inherently  of  an  executive  char- 
acter ;  and  we  have  endeavored  to  show  that 
whether  so  or  not,  it  is  not  such  an  act  as, 
upon  a  proper  construction  of  the  constitu- 
tion, properly  belongs  to  the  executive  de- 
partment. Tne  weij;nt  of  authority  joins  is- 
sue upon  the  proposition  that  it  is  inherently 
of  that  character.  The  supreme  court  of 
California  declares  it  possesses  judicial  char- 
acteristics. Says  that  court:  ^'The  person 
to  be  appointed  is  required  to  have  certain 
qualifications.  He  must  be  a  citizen  of  the 
United  States,  and  of  the  state,  and  a  resident 
and  qualified  voter  of  the  city  and  county, 
and  he  must  be  of  good  repute  for  honesty 
and  sobriety,  and  he  is  required  to  produce 
evidence  to  this  effect.  .  .  .  The  examina- 
tion of  these  questions,  passing  upon  the  suf- 
ficiency of  tne  evidence,  and  determining 
whether  the  candidates  possess  the  requisite 
qualifications,  are  certainly  functions  par- 
taking essentially  of  a  judicial  character." 
People  y.  Provinee,  84  Cal.  620.  In  Ptaple  y. 
M&rgan,  VO  111.  562,  it  is  said :  *'The  exec- 
utive power  in  a  state  is  understood  to  be 
that  power,  wherever  lodged,  which  compels 
the  laws  to  be  enforced  and  obeyed.  And  the 
instrumentalities  employed  for  that  purpose 
are  officers  elected  or  appointed,  who  are 
charged  with  the  enforcement  of  the  laws. 
But  the  power  to  appoint  is  by  no  means  an 
executive  function,  unless  made  so  by  the  or- 
ganic law  or  legislative  enactment. "  In  Balt- 
imore y.  State,  16  Md.  876,  it  is  said :  "  We 
are  not  prepared  to  admit  that  the  power  of 
appointment  to  office  is  a  function  intrin- 
sically executive,  in  the  sense  in  which  we 
understand  the  position  to  have  been  taken, 
namely,  that  it  is  inherent  in,  and  necessar- 
ily belongs  to,  the  executive  department. 
Under  some  forms  of  government,  it  may  be 
so  regarded,  but  the  reason  does  not  apply  to 
our  system  of  checks  and  balances  in  the  dis- 
tribution of  powers,  where  the  people  are  the 
-source  and  fountain  of  government,  exerting 
their  will  after  the  manner,  and  by  instru- 
mentalities, specially  provided  in  the  consti- 
tution.'' In  People  y.  Freeman,  80  Cal.  288, 
that  court  again  held  that  the  power  of  ap- 
pointment to  office  is  not  essentially  an  ex- 
ecutive function,  and  may  be  regulated  by 
law.  Judge  Christ! ancy,  in  PsopU  y.  Burl- 
but,  24  Mich.  44,  9  Am.  Rep.  108,  had  under 
consideration  whether  the  legislature  could 
appoint  persons  to  fill  offices  created  by  it, 
ana  his  purpose  was  to  determine  whether 
such  appointment  could  be  treated  m  a  leg- 
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islative  act  which  it  was  competent  for  th» 
legislature  to  perform ;  and  in  discussing  the 
question  he  says:  ''Besides  the  power  to> 
make  general  rules  for  the  government  of 
officers  and  persons,  and  regulating  the  right» 
and  classes  of  persons,  or  of  the  whole  com- 
munity, there  is  a  large  class  of  powers  rec- 
ognized as  legislative,  occupying  an  inter- 
mediate space  between  those  of  a  judicial 
character,  on  the  one  side,  and  the  executive, 
on  the  other,  and  which  are  not,  and  cannot 
be,  marked  off  from  these  by  any  clear  line."^ 
And  further  on  he  says:  ''As  to  this  mode 
of  appointment  being  the  exercise  of  a  power 
essentially  executive  in  its  nature,  it  is  suf- 
ficient to  say  that  executive  power  dannot 
always  be  defined  by  any  fixed  standard,  in 
the  abstract.  What  would  come  within  the 
executive  power,  in  our  form  of  government^ 
would  fall  within  the  legislative,  inanother^ 
and  tiee  verea.  The  question  here  is  whether, 
under  our  constitution,  it  is  executive  or  leg- 
islative ;  and  as  the  constitution  has  not  con- 
fided the  appointment  of  those  or  of  the  like 
officers  to  the  executive  authorities,  and  ha* 
left  it  to  the  legislative  discretion,  whether 
to  create  such  offices,  and  how  they  shall  be 
filled,  it  cannot  be  truly  said  that  such  an 
appointment  Is  any  more  in  the  nature  of  the 
exercise  of  an  executive  than  a  legislative 
power. " 

In  harmony  with  these  decisions,  see  StaU 
v.  Gonstantine,  42  Ohio  Bt.  441,  61  Am. 
Rep.  888 ;  People  v.  Woodruf,  82  N.  Y.  864. 
There  are  decisions  to  the  contrary :  Taylor 
v.  Com.  8  J.  J.  Marsh.  401 :  State  v.  Kennon^ 
7  Ohio  St.  661 ;  AehUy's  Case,  4  Abb.  Pr.  86  ; 
State  v.  Ifoble,  118  Ind.  850,  4  L.  R.  A.  101, 
and  other  cases  from  that  state.  These  In- 
diana cases  give  the  question  full  discussion^ 
and  they  appear  to  be  the  only  well-consid- 
ered cases  in  support  of  their  doctrine. 

Mr.  Freeman,  in  an  exhaustive  note  in  IS 
Am.  St.  Rep.,  on  page  126,  reviews  all  the 
authorities  upon  this  subject,  and  states  hit 
conclusion  from  them  in  the  following  lan- 
guage :  "The  truth  is  that  the  power  of  ap- 
pointing or  electing  to  office  does  not  neces- 
sarily and  ordinarily  belong  to  either  the 
lesrislative,  the  executive,  or  the  judicial 
department.  It  is  commonly  exercised  by 
the  people,  but  the  legislature  may,  as  the 
lawmaking  power,  when  not  restrained  by 
the  constitution,  provide  for  its  exercise  by 
cither  department  of  the  government,  or  by 
any  person  or  association  of  persons  whom 
it  may  choose  to  designate  for  tliat  purpose. 
It  is  an  executive  function  when  the  law  has 
committed  it  to  the  executive,  a  legislative 
function  when  the  law  has  committed  it  te 
the  legislative,  and  a  judicial  function,  or 
at  least  a  function  of  a  judge,  when  the  law 
has  committed  It  to  any  member  or  members 
of  the  judiciary.**  What  he  has  said  meet» 
with  our  approval. 

It  is  again  objected  that  the  act  is  uncon- 
stitutional in  that  it  denies  to  the  city  the 
right  of  local  self-government.  This  con- 
tention is  based  on  vie  power  given  the  pro- 
bate judge  to  appoint  the  commissioners,  and 
upon  the  further  assumption  that  the  act  em- 
powers him  to  appoint  persons  who  are  not 
members  of  the  municipality,— who  do  not 
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reside  witbfn  the  city.  There  is  no  foroe  in 
the  oblectioD,  so  far  as  ooncerns  the  designa- 
tion of  the  probate  judge  as  the  appointing 
power.  We  have  reached  the  conclusion  that 
Uie  probate  judge  may  lawfully  appoint  the 
commissioners.  With  that  act,  his  duties 
end.  He  takes  no  part  in'  administering  the 
city  goyemment.  The  case  is  exactly  the 
8ame*as  if  the  appointing  power  had  been 
conferred  upon  the  governor,  instead  of  the 
Judge  of  probate ;  and  we  apprehend  it  would 
not  be  contended  in  that  case  that  the  local 
government  of  the  city  was,  for  that  reason, 
interfered  w i th.  The  persons  appoi nted  com- 
missioners exercise  the  functions  of  govern- 
ment TX)nf erred  upon  them  by  the  act,  and 
not  the  person  who  appoints  them.  But  the 
other  proi>o8ition  may  deserve  more  serious 
consideration.  Upon  mature  reflection,  we 
do  not  deem  it  necessary  to  decide  what  the 
effect  upon  the  act  would  be,  in  respect  of 
its  constitutionality,  if  the  construction  of 
the  act  thus  assumed  be  the  correct  one,  for 
we  reach  the  conclusion  that  it  was  not  the 
intention  of  the  legislature  to  authorize  the 
appointment  of  persons  who  are  not  members 
of  the  municipal  corporation  for  whose  use 
the  means  of  local  government  were,  in  part, 
being  provided.  The  act  is  not  carefully 
drawn.  It  is  noticeable  for  the  meagemess 
of  its  provisions,  as  well  as  the  indefiniteness 
of  some  of  those  which  are  inserted.  With 
this  character,  it  is  before  us  for  construc- 
tion. It  is  an  act  which  relates  alone  to  the 
local  government  of  the  city  of  Birmingham. 
Its  controlling  purpose,  as  all  must  know, 
was  to  provide  an  efficient  enforcement  of  the 
police  powers  of  the  city.  To  this  end-  the 
le|^islature  knew  and  intended  that  the  com- 
missioners to  be  appointed  should  be  persons 
familiar  with  the  governmental  affairs  of  the 
city,  and  the  needs  and  wants  of  its  police 
system,  and  who  should  be  identified  with 
the  city's  interest.  The  commissioners  are 
required  to  exercise  full  direction  and  con- 
trol of  the  ofQcers  and  members  of  the  police 
force.  They  are  required  to  hold  meetings 
at  all  times  when  the  public  interest  of  the 
city  may  require.  They  are  required  to  ex- 
ercise constant  supervision  of  the  conduct  of 
the  police  officers,  and  to  prefer  accusations 
against  them  for  wrongs  and  delinquencies 
committed  by  them,  which  would  justify 
their  suspension  or  removal.  These  duties, 
which  manifest  themselves  as  the  moving 
causes  of  the  enactment,  unmistakably  imply 
necessity  for  the  appointment  of  persons  res- 
ident in  the  city,  and  interested  in  its  wel- 
fare, and  their  constant  presence  therein, 
without  which  their  duties  could  not  be 
well  performed.  Suppose  the  probate  judge 
had  appointed  residents  of  the  county  of 
Mobile,  for  instance,  to  manage  the  police 
affairs  of  the  city  of  Birmingham.  Would 
any  one  suppose,  or  could  it  be  legitimately 
contended,  that  the  legislature  intended  by 
this  act  to  confer  any  such  authority?  The 
answer  would  at  once  be,  no ;  that  the  inten- 
tion was  that  citizens  of  the  municipality 
to  be  affected  by  the  legislation  be  selected 
to  perform  these  duties.  Suppose,  again,  the 
legislature  should  create  an  office  for  the  ex- 
ercise of  some  state  governmental  function. 
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and  provide  that  the  person  to  fill  It  should 
be  appointed  by  the  governor,  without  pro- 
viding that  he  shall  be  a  resident  of  the  state. 
Could  it  be  contended  that  the  governor  was 
empowered  to  appoint  a  resident  of  another 
state?  And  would  the  act  be  declared  un- 
constitutional upon  the  assumption  that,  for 
that  reason,  it  infringed  local  self-govern- 
ment? We  apprehend  it  would  be  at  once 
construed  that  the  governor  must  appoint  a 
resident  of  this  state.  Legislative  enact- 
ments are  always  presumed  to  be  of  consti- 
tutional authority.  It  must  clearly  appear 
that  they  offend  some  provision  of  the  con- 
stitution before  the  courts  are  authorized  to 
set  them  aside.  If  a  construction  may  be 
fairly  indulged  which  will  wrest  them  from 
the  attack  of  giving  offense  to  a  constitu- 
tional limitation,  that  presumption  shall  be 
indulged.  We  are  therefore  of  the  opinion 
that  the  failure  of  the  act  to  provide,  in  ex- 
press terms,  that  the  commissioners  shall  be 
residents  of  the  city,  is  due  to  legislative 
oversight,  which  is  supplied  by  the  general 
intention  of  the  legislature  that  they  shall 
be  such,  manifest  upon  the  face  of  the  act 
itself. 

It  is  again  objected  that  the  act  is  uncon- 
stitutional  because,  by  its  provisions,  the 
terms  of  the  present  police  officers  are  cut  off, 
when  that  object  is  not  expressed  in  the  title. 
This  contention  may  fairly  raise  the  question 
whether,  upon  a  proper  construction  of  the 
act,  the  tenures  of  the  present  incumbents- 
were  cut  off;  but,  whether  so  or  not,  the 
parties  have  joined  In  a  request  that  we  con- 
strue the  act,  and  announce  our  opinion  upon 
that  Question.  It  is  a  principle  self-evident, 
as  well  as  declared  in  all  the  authorities  upon 
the  subject,  that  legislative  enactments,  and 
each  and  every  provision  therein,  go  into  im- 
mediate operation,  unless  by  force  of  some 
general  law,  or  provision  contained  in  the 
act  itself,  the  operation  is  postponed  to  some 
future  period  or  event ;  and  the  special  pro- 
vision which  would  create  such  postponement 
must  be  stated  in  express  words  to  that  effect, 
or  in  terms  so  clear  and  certain  as  to  admit 
of  no  other  rational  interprctat  ion.  The  prin- 
ciple of- this  strictness  results  from  the  ob- 
vious necessity  that  all  men  should  know 
with  certainty  when  our  laws  take  effect. 
Lane  ▼.  KoU>,  92  Ala.  686,  and  cases  cited. 
Applying  this  rule  to  the  act  in  question, 
and  it  cannot  admit  of  doubt  that  the  act 
went  into  effect  on  the  day  of  the  first  regular 
meeting  of  the  mayor  and  aldermen  of  Birm- 
ingham, in  January,  1898, — the  time  fixed  in 
the  act  for  the  appointment  of  the  com- 
missioners. There  are  no  provisions  which 
show,  with  the  degree  of  certainty  the  rule 
requires,  an  intention  to  further  postpone  ita 
operation.  This  is  true,  not  only  with  re- 
spect to  the  act  as  a  whole,  but  to  each  and 
every  provision  thereof.  The  result  is  that 
the  power  of  the  commissioners  to  appoint 
the  police  officers  immediately  arose,  and  all 
authority  of  the  mayor  and  aldermen  over 
their  ap])ointment  and  retention  in  office 
ceased.  The  persons  in  office  being  in  by 
virtue  of  the  appointive  power  of  the  mayor 
Hnd  aldermen,  the  abrogation  or  withdrawal 
of  that  power,  and  the  substitution  of  a  new 
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appointiTe  power  in  another  body, 
ify,  ipm>  facto,  annulled  the  tenures  of  their 
appointees,  there  being  nothing  in  the  act 
retaining  them  in  office.  Laiie  ▼.  KM, 
mipra;  State  ▼.  Board  qf  Public  Landa  d> 
Bldgs.  7  Neb.  42.  The  rule  is  analosrous  to 
that  which  obtains  in  reference  to  agency. 
When  the  authority  of  an  agent,  who  is  em- 
powered to  appoint  subagent^,  is  revoked  by 
the  principal,  the  authority  of  all  ezistine 
subagents,  so  appointed,  is  likewise  revokedT 
Mechem,  Ag.  §  870.  These  principles  are  so 
undeniable  that  it  is  unnecessary'  to  do  more 
than  state  them.  The  conclusion  here  reached 
does  not  determine  that  the  act  is  unconsti- 
tutional upon  the  ground  alleged, — that  the 
purpose  to  accomplish  such  a  result  is  not 
clearly  expressed  In  its  title.  The  title  is, 
''An  Act  to  Establish  a  Board  of  Commis- 
sioners of  Police  for  the  Citv  of  Birmingham, 
Alabama. "  This  implies  the  insertion  In  the 
act  of  all  powers  reasonably  necessary  to  an 
efficient  administration  of  the  police  depart- 
ment of  the  city  by  oommi&si oners,  which 
obviously  includes  power  in  the  commission- 
ers to  appoint  police  officers.  Such  power, 
as  we  have  already  shown,  has  the  effect,  in 
itself,  of  cutting  off  the  terms  of  incumbents. 
It  follows,  logically,  from  these  unassailable 
propositions,  that  the  title  of  the  act  was 
sufficiently  comprehensive  in  the  particular 
in  question.  Board  cf  Bevenue  v.  Barber,  58 
Ala.  589. 

The  next  question  arising  is.  What  was 
the  mayor's  auty  when  McI>onald  presented 
himself  for  qualification?  This  record  shows 
tliat  it  does  not  admit  of  serious  question  that 
the  mayor  had  most  ample  notice  and  knowl- 
edge, official  and  personal,  of  McDonald's 
appointment.  It  was  competent  and  neces- 
sary for  the  commissioners  to  organize  for 
systematic  work,  by  electing  a  presiding  and 
a  clerical  officer.  They  did  so  by  electing  a 
chairman  and  secretary.  The  act  says  they 
must  appoint  a  **  clerk."  This  they 'did  by 
appointing  a  person  charged  with  the  duties 
of  a  clerk.  That  they  designated  him  by  the 
synonymous  title  of  **  secretary"  is  wholly 
immaterial.  The  duties  of  the  officer  were 
the  same,  whether  you  call  him  clerk  or  sec- 
retary, and  the  nature  of  those  duties  is 
clearly  implied  in  either  designation.  The 
law  regards  the  substance,  not  the  forms,  of 
things.  The  mayor  of  the  city,  as  a  princi- 
ple of  law,  was  bound  to  take  official  no- 
tice of  the  appointment  of  the  commission- 
ers, and  of  toe  necessary  offloen  of  thtlr 
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boAid,  by  them  elected.  He  knew,  there- 
fore,  that  Mudd  was  chairman,  and  Boggan 
secretary  or  clerk.  These  officers  duly  certi- 
fied to  nim  McDonald's  appointment.  Be- 
sides, the  proof  is  most  abundant  that  the 
mayor  personally  knew  all  the  facts,  and 
made  no  pretense  that  he  did  not,  but  based 
his  refusal  to  act,  either  upon  the  assumed 
unconstitutionality  of  the  act,  or  the  mis- 
taken conception  that  the  tenures  of  those  in 
office  were  not  cut  off.  The  trial  of  the  title 
to  the  office  was  not  within  his  Jurisdiction. 
That  must  have  been  left  to  other  tribunals. 
It  was  enough  for  him  that  McDonald  pre- 
sented a  prima  facie  showing  of  his  appoint- 
ment, emanating  from  the  appointing  power. 
This  was  done,  and  the  oath  of  office  should 
have  been  administered. 

There  is  clearly  no  merit  in  the  suggestion 
that  five  days  from  McDonald's  appointment 
had  expirea  when  he  presented  himself,  for 
he  had  been  reappointed  within  the  five  days. 
It  is  said  there  was  no  reappointment,  but  a 
ratification,  merely,  of  the  oriffinal  appoint- 
ment, which,  upon  the  principles  of  the  law 
of  ratification,  had  relation  to  the  time  of  the 
appointment  ratified.  This  is  a  mistaken 
view.  There  is  no  such  principle  as  the  rati- 
fication by  the  appointing  power  of  the  prior 
appointment  of  a  public  officer.  If  a  person 
has  been  informally  appointed,  and  has  done 
official  acts  under  it,  or  if  he  has  acted  with- 
out  qualification,  his  acts  are  validated  by 
law  as  those  of  an  officer  de  facto,  and  no  ex- 
tent of  ratification  by  the  appointing  power 
could  add  anything  to  their  validity.  So, 
also,  if  a  person  duly  appointed  fails  to 
qualify  within  the  time  prescribed  by  law, 
and  thereby  forfeits  his  right,  a  vacancy 
arises,  which  the  appointing  power  ipay  fill. 
His  failure  to  qualify  cannot  be  "ratified." 
The  appointing  power  can  only  fill  the  va- 
cancy. Though  the  action  of  the  commis- 
sioners, in  the  present  instance,  was  put  in 
the  form  of  a  ratification,  its  necessary  legal 
effect  was  that  of  a  reappointment.  It  was 
a  clear  act  of  the  commissioners,  manifesting 
that  thenceforth  McDonald  should  be  chief 
of  police,  and  this  was  duly  certified  to  the 
corporate  authorities.  Nothing  more  was 
necessary  to  constitute  an  appointment. 

The  act  required  to  be  performed  by  the 
mayor  was  purely  ministerial.  There  was 
no  other  adequate  remedy  to  secure  the  right 
than  mandamus. 

The  Oity  Oourt  properly  granted  the  wrU^ 
arid  ite  judgment  ie  affirmed. 
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^1.  Section  U  chap.  98ff  Iaws  1889» 
which  pForidcfl  for  the  appointment  of 
tmoteee  of  the  state  institntione,  include 
tog  the  penttentlarj,  ezamioed  and  oonstrued. 
The  eeotlon  oontemplateB  that  such  trustees  shall 
lezoept  In  cases  of  Taoancy)  be  appointed  by  the 
eoncurrent  action  of  the  Rovemor  and  senate, 
end,  when  so  appointed,  that  such  trustees  sbali 
continue  in  office,  not  only  until  the  expiration 
ef  the  prescribed  term  for  which  they  are  ap- 
pointed, but  beyond  that  period,  and  until  their 
enocessors  are  obosen  by  the  action  of  both  the 
COTemor  and  senate.  It  is  accordingly  h«lcf ,  that 
trustees  who  were  appointed  by  the  goyemor, 
end  oonflrmed  by  the  senate  at  its  session  in  1891, 
for  a  term  of  two  yean,  are  lawfully  entitled  to 
hold  over  after  the  expiration  of  the  term  of  two 
jeais  for  which  they  were  appointed,  notwith- 
etanding  the  fact  that  the  governor  in  due  time 
nominated  their  sucoeemrs,  and  the  senate  which 
assembled  in  1808  adjourned  without  confirming 
them,  or  confirming  any  successors  of  the  tni^ 
tees  appointed  In  180L 

Mm  nie  enpiratioa  of  the  preeeribed 
St  whra  conpled  with  the  Ikct  that 
lite  a4Jonmed  without  conflrm- 
hug  flQcoefleom  of  trustees  in  office  under 
aformer  appointment,  will  not  operate  to  create 
a  vacancy  in  the  office,  whiob,  under  the  statute, 
can  be  temporarily  filled  by  the  governor.  The 
vacanoies  contemplated  by  the  statute  are  actual 
vacancies,  and  such  as  arise  from  death,  resigna- 
tion, and  like  cailbes. 
'  8«  Under  section  78  of  the  State  Consti- 
tution* the  appointing,  power  of  the 
IpoTemor  is  confined  to  fllUng  vacancies  in 
office  in  cases  where  no  other  mode  is  provided 
Iqr  the  constitution  or  laws  for  filling  the  same. 

OIay9,1808J 

APPEAL  on  behalf  of  the  State  from  a  ludg- 
ment  of  the  District  Court  for  Burieigb 
County  in  favor  of  defendant  in  a  proceeding 
brought  to  try  defendant's  title  to  the  office  of 
warden  of  the  state  penitentiary.    Affirmed, 

The  facta  are  stated  in  the  opinion. 

Mr.  W.  H.  Standish,  Atty-Qen,^  for  ap- 
pellant: 

The  appointment  of  officers  for  the  state  is 
•n  executive  power,  unless  the  constilutioQ  of 
the  slate  specially  delegates  that  power  to  the 
legislature,  or  by  express  terms  inserted  in  the 
constitution  placed  it  in  the  lej^islature»  or  in 
boards  to  be  created  by  the  legislature,  or  spe^ 
cifies  it  shall  be  a  ^olnt  power  to  be  exercised 
by  both  the  executive  and  the  legislature,  none 

«Headnotes  by,|WAixzir,  J. 


KoTB.— On  the  question  of  the  inherent  power  of 
the  executive  as  to  appointment  of  officers,  see 
also  IToz  V.  McDonald,  anJU^  fiSI,  and  reference  noU 
thereto. 

As  to  vacancy  in  office  by  failure  to|flle  bond,  see 
State  V.  Buff  (Wash.)  16  L,  B.  A.  140,  and  noU, 
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of  which  is  contained  in  the  constitution  of  the 
state  of  North  Dakota. 

suite  V.  mfde,  13  L.  R.  A.  79,  121  Ind.  30; 
State  V.  IMle,  8  L.  R.  A.  228,  121  Ind.  495; 
Wright  ▼.  D^reee,  8  Ind.  298;  Lafayette,  M. 
db  B,  B.  Co,  V.  Qeiger,  84  Ind.  185;  l^mith  ▼. 
Myere,  199  Ind.  1,  58  Am.  Rep.  875;  State  v. 
Oavernar,  25  N.  J.  L.  331;  Dennett,  Peti^ 
turner,  82  Me.  508.  54  Am.  Dec.  602;  State  v. 
TatDne,  8  Ga.  860:  Manran  v.  Smith,  8  R.  L 
192,  5  Am.  Rep.  564;  Hawkine  v.  Oovemar,  1 
Ark.  670,  88  Am.  Dec.  846;  Houston  Tap  db 
B.  B,  Oo.  V.  Randolph,  24  Tex.  817;  People  v. 
Bieeai,  19  111.  229,  68  Am.  Dec.  591;  Dickey  v. 
Reed,  78  111.  261;  Biee  v.  Austin,  19  Minn.  103, 
18  Am.  Rep.  830. 

The  executive  possesses  the  power  of  removal 
in  these  appointive  offices,  and  when  he  ap- 
pointed Ward  and  Taylor  for  the  places  that 
had  been  held  hy  Doo nelly  and  Van  Horn,  as 
trustees  of  the  penitentiary,  this  operated  as  a 
removal  and  created  a  vacancy,  even  had  not 
that  vacancy  taken  place  by  a  previous  lapse  of 
their  two  years'  term. 

Territory  Y,  Cox,  6  Dak.  501;  Blake  v.  United 
States,  108  U.  S.  227.  26  L.  ed.  462;  Keenan  v. 
Perry,  24  Tex.  253;  Barman  v.  Harwood,  58 
Md.  1;  Ex  parte  ffennen,  38  U.  8.  18  Pet.  259, 
10  L.  ed.  152:  Com,  v.  Sut/ierhnd,  3  Serff.  & 
R.  154;  Smyth  v.  Lathan,  9  Blng.  672;  1  Kent, 
Com.  309;  2  Story,  Cont.  4th  ed.  State,  1537- 
1540.  and  note  g. 

The  appointing  power  was  given  the  gov- 
ernor to  cover  any  vacancy  existing,  providing 
DO  legislature  should  be  in  existence,  and  re- 
gardless of  when  it  had  arisen,  and  this  was  a 
constructive  vacancy. 

State  V.  Euhl,  61  N.  J.  L.  192;  Re  Farrow, 
8  Fed.  Rep.  112;  Peopie  v.  Beid,  6  Cal.  288; 
Lane  v.  Com,  103  Ps.  481. 

The  power  to  appoint  cannot  be  redelegated 
to  subordinate  officers  or  vested  in  or  confided 
to  any  other  department  of  the  government. 

Murrin  v.  Converse,  2  Chicago  Legal  News, 
118.  27  Myers*  Fed.  Dec  1011. 

The  term  "executive  powers*'  includes  the 
appointment  and  commissioning  of  all  officers 
who  are  not  elected  by  the  people  under  a 
general  law. 

Ibid. 

Messrs.  Alexander  Hughes  and  John 
F.  Philbriek,  for  respondent: 

All  political  power  is  vested  in  and  derived 
from  the  people. 

The  constitution  la  their  grant  of  power,  and 
is  the  only  grant  which  they  have  made.  All 
powers  not  therein  delegated  remain  with  the 
people. 

The  difficulty  in  this  case  arises  because  the 
governor  assumed  to  exercise  power  which  did 
not  belong  to  his  department  alone. 

The  executive  can  exercise  no  powers  but 
such  as  are  granted,  while  the  legislature  can 
exercise  all  powers  not  forbidden. 

Field  V.  People,  3  111.  Ill;  State  v.  Johns,  8 
Or.  535;  PeapU  v.  Tilton,  87  Cal,  614. 

Every  doubt  in  everything  is  solved  in  favor 
of  popular  rights. 

Cooley,  Const.  Lim.  pp.  86,  37,  73,  74, 182, 
186. 


See  also  21   L.  R.  A.  529;  22  L.   R.  A.  751;  28  L.  R.  A.  732;   36  L.  R.  A. 
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It  is  manifestly  the  design  of  the  statute  to 
secure  for  trustees  of  the  different  iDstUutions 
of  the  state,  iocum  bents  who  possessed  the 
confidence  and  approval  not  only  of  the  gov- 
ern or,  but  also  of  the  senate  of  the  state.  The 
only  exception  provided  for  is  one  of  necessity, 
to  wit:  an  appointee  to  fill  a  vacancy  when 
the  advice  and  consent  of  the  senate  is  not 
attainable. 

Be  Coy,  81  Fed.  Rep.  800;  United  States  v. 
Hartwell,  78  U.  8.  6  Wall.  Sa*),  18  L.  ed.  880; 
State  V.  Luek,  18  Mo.  841;  Brady  v.  Bowe,  60 
Mi83.  607. 

The  office  of  trustee  is  not  created  by  the 
constitution;  nor  can  it  be  said  that  the  consti- 
tution has  provided  either  for  the  original  ap- 
pointments to  fill  the  office,  or  for  appointments 
to  fill  vacancies  in  said  office,  since  both  events 
and  the  "mode"  "is  provided  for  by  law." 

This  being  so,  the  fundamental  principle 
obtains  that  the  legislature  has  undoubted 
power  in  respect  to  legislation,  save  only  as  to 
restrictions  imposed  by  the  constitution. 

ITiarpe  v.  Rutland  it  B.  B,  Co.  27  Vt.  140, 
63  Am.  Dec.  625;  Cooley,  Const  Lim.  107; 
People  V.  Osborne,  7  Colo.  605;  Ohio  v.  Hotoe, 
25  Obio  St.  588:  State  v.  Rareshide,  82  La. 
Ann.  9:34;  Watiine  v.  Watkins.  2  Md.  854; 
7aylnr  v.  Hihden,  24  Md.  202;  Tappan  v.  Cray, 

9  Paige,  607.  4  L.  ed,  794;  Com.  v.  Eanley,  9 
Pa.  513;  territory  v.  Hauxhuret,  8  Dak.  205; 
People  V.  WiUon,  72  N.  C.  165;  PeopU  v.  Tyr- 
rell,  87  Cal.  476;  PeopU  v.  Mclwr,  68  N.  C. 
467;  PeopU  v.  BUeeU,  49  Cal.  407;  StaU  v. 
McMvllen,  46  Ind.  807;  McRlair  v.  Bond,  41 
Md.  155;  PeopU  Y.  Stratton,  28  Cal.  882;Mech- 
em.  Pub.  Off.  §§  128.  129;  People  v.  Ham- 
mond, 66  Cal.  657;  State  v.  Harrison,  118  Ind. 
487;  Gosman  v.  State,  IWi  Ind.  205;  SiaU  v. 
Bremter,  44  Ohio  St  598;  Hubbard  v.  Craw- 
ford, 19  Kan.  570;  Me  parU  Lawhorne,  18 
Gratt.  86;  Johnson  v.  Mann,  77  Va.  266;  StaU 
V.  Jenkins,  48  Mo.  261. 

There  was  no  vacancy  in  the  Office  of  trustees 
of  the  penitentiary  when  thegovemor  assumed 
to  commission  Ward  and  Tavlor.  Donnelly 
and  Van  Horn  held  over,  until  their  successors 
were  appointed,  by  the  advice  and  consent  of 
the  senate. 

The  contingent  extension  of  their  term  (that 
each  hold  until  his  successor  is  appointed  and 
qualified)  is  as  much  a  part  of  their  term  as  is 
the  two  years. 

Oosman  v.  State,  supra;  PeopU  v.  Whitman, 

10  Cal.  88;  PeoplU  v.  Stratton,  supra;  PeopU  v. 
Tilton,  87  Cal.  628;  PetypU  v.  BisseU,  supra. 

Vacancy  in  office  is  a  fact  to  be  determined 
like  anv  other  facts  are  to  be  determined. 

Peojie  V.  WeUs,  2  Cal.  204;  State  v.  Harrison, 
supra;  StaU  v.  Seay,  64  Mo.  89,  27  Am.  Rep. 
206;  Page  v.  Hardin,  8  B.  Mon.  648;  Com.  v. 
Meeser,  44  Pa.  841;  Dullam  v.  Willson,  68 
Mich.  892, 61  Am.  Rep.  128;  StaU  v.  McNeely, 
24  La.  Ann.  19;  Johnson  v.  Wilson.  2  N.  H. 
202,  9  Am.  Dec.  59;  Bosborough  v.  Boardman, 
67  Cal.  118;  PeopU  v.  Whitman,  10  Cal.  46; 
Lee  V.  Evans,  9  Cal.  431;  PeopU  v.  Van  Home, 
18  Wend.  614;  State,  v.  Johns,  8  Or.  587. 

A  vacancy  in  office  is  never  created  by  the 
appointment  of  a  successor  to  the  incumbent 
except  in  those  cases  where  there  is  no  tenure 
of  office,  and  the  incumbent  holds  at  the  pleas- 
ure of  the  appointing  power. 
21L.R.A. 


State  V.  Lusk,  18  Mo.  841:  PeopU  v.  Car^ 
rique,  2  Hill,  108;  StaU  v.  Johns,  supra;  Me- 
Blair  v.  Bond,  41  Md.  162;  Field  v.  PeopU,  8 
m.  79;  StaU  v.  Harrison,  118  Ind.  484;  Stata 
V.  Seay,  supra. 

That  the  power  to  appoint  to  and  remove 
from  office  are  executive  functions,  and  that 
this  power  is  inherent  in  and  belongs  ex  officii 
to  the  executive  of  this  state,  is  untenable  and 
contrary  to  the  principles  declared  in  the  con* 
stitution  of  this  state,  and  contrary  to  the 
principles  of  all  constitutional  government 

FUld  V.  PeopU,  8  HI.  110;  Cooley.  Const 
Lim.  114,  116;  8  Am.  &  Eng.  Encyclop.  Law» 
p.  1402. 

The  cases  cited  bv  appellant  involve  ques- 
tions that  have  no  oearing  upon  this  case  or 
are  based  upon  constitutional  provisions  which 
expressly  take  all  appointing  power  from  the 
legislature. 

Biggs  v.  MeBride,  5  L.  R.  A.  116, 17  Or.  640; 
Bi*idges  v.  ShaUcross,  6  W.  Va.  662;  PeopU  v. 
Freeman,  80  Cal.  233;  PeopU  v.  Brooks,  16  Cal. 
11;  PeopU  V.  Langdon,  8  Cal.  16;  PeopU  v. 
Mathewson,  47  Cal.  442;  PeopU  v.  Hvrlbut,  24 
Mich.  44,  9  Am.  Rep.  108;  Baltimore  v.  StaU, 
16  Md.  876;  StnU  v.  T/usk,  18  Mo.  832;  Stat€ 
V.  Haickins,  44  Ohio  St  98;  Walker  v.  Cincin- 
nati, 21  Ohio  St.  14;  StaU  v.  MeCann,  Id.  198; 
Adams  v.  Howe,  14  Mass.  840, 7  Am.  Dec.  216; 
State  V.  Harmon,  81  Ohio  St  250;  Fletcher  v. 
Peek,  10  U.  S.  6  Cranch,  87-186,  8  L.  ed.  162- 
177:  Com.  v.  Baxter,  86  Pa.  263;  Wynehamer 
V.  Pe^,  18  N.  Y.  878;  Baker  v.  Kirk,  38  Ind. 
617;  StaU  v.  Harrison,  118  Ind.  434;  Hovey  v. 
StaU,  119  Ind.  886, 895;  SharpUss  v.  Philadel- 
phia, 21  Pa.  147,  59  Am.  Dec.  759:  Cooley^ 
Const  Laws,  p.  44;  Cooley,  Const  Lim.  6th 
ed.  136,  197,  201,  208,  205;  FUld  v.  PeopU,  a 
HI.  112;  PeopU  v.  Bennett,  64  Barb.  480;  Com. 
V.  Hanley,  9  Pa.  618;  PAipU  v.  Osborne,  T 
Colo.  705. 

The  constitution  of  North  Dakota  having 
enumerated  the  cases  in  which  the  governor 
can  make  appointments,  and  having  expressly 
limited  his  appointinff  power  to  the  filling  of 
temporary  vacancies  in  office,  such  statement 
and  enumerations  are  exclusive,  that  upon  a 
given  subject-matter  ia  the  exclusion  of  all 
others. 

Territory  ▼.  Cox,  6  Dak.  652,  and  casea 
cited. 

The  appointing  power  is  not  inherent  in  the 

fovernor  of  the  state  of  North  Dakota  and 
oes  not  exist  ex  cMeio. 

Mechem,  Pub.  off.  §  108;  StaU  ▼.  IMOe,  4 
L.  R.  A.  101, 118  Ind.  850;  Baltimore  v.  StaU^ 
supra;  StaU  ▼.  Sudft,  11  Nev.  128;  StaU  ▼. 
Irtein,  6  Nev.  Ill;  Hovey  v.  StaU,  119  Ind. 
895;  Com.  ▼.  Hanley,  supra;  Collins  v.  StaU„ 
8  Ind.  844;  FUld  v.  Peofie,  8  HI.  79;  8  Am.  & 
Eng.  Enc^dop.  Law,  p.  1402,  and  notes; 
P^pU  V.  Freeman,  supra. 

Mr.  William  H.  Standiflh*  in  support 
of  petition  for  rehearing : 

England  has  had  a  constitutional  form  of 
government  since  1282,  when  her  king  was 
compelled  to  sign  the  great  charter  known 
as  "*  Magna  Charta." 

That  charter,  supreme  over  all  legislation, 
became  as  much  the  law  of  the  American 
colonies  as  did  the  legislation  of  the  British 
parliament,  both  of  which  controlled  as  ^he 
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snpTeine  law  of  our  ooloDles  untfl  we  est^b- 
liuied  a  aeparate  goTernmeut.  and  thereafter 
that  British  charter  and  British  legislation 
in  ezistenoe  when  we  established  independ- 
<«noe  waa  Uien,  and  has  since  remained  the 
law  in  our  state  and  federal  systems  of  gov- 
-emments,  except  in  so  far  as  on  constitu- 
tional questions  we  have  modified  the  British 
<ionstitution  by  proyisions  specially  inserted 
In  our  constitution. 

Under  the  common  law  of  England  the 
sovereign  power  belongs  to  the  King,  and 
the  power  to  appoint  to  office  was  a  sovereign 
prerogative. 

'  The  power  to  appoint  to  office  was  the 
king's  prerogative  and  why  was  it  the  king's 
prerogative?  Because  he  was  the  executive 
oranch  of  the  government,  having  neither 
legislative  nor  Judicial  power. 

If  we  look  to  article  4 'of  our  State  Cunstl- 
tntion,  we  will  find  all  of  the  nower  of  a 
judicial  nature,  or  any  other  that  Is  expressly 
delegated  to  the  judicial  branch  of  our  state 

f government,  and  according  to  the  decision 
n  this  case  the  judicial  branch  of  our  state 
government  has  no  implied  judicial  power 
«uch  as  has  come  down  to  us  as  j  udicial  power 
«ince  the  days  of  Magna  Charta,  that  none  of 
this  judicial  power  remains  by  implication, 
stays  with,  or  attaches  to  the  judicial  branch 
of  our  state  government  unless  it  is  lodged 
in  the  judicial  branch  by  express  words  con- 
tained in  the  state  constitution,  and  therefore 
•cannot  exist  as  governmental  power  unless 
it  exists  in  the  legislature  and  the  further 
^conclusion  reached  in  this  case  that  it  does 
«xist  in  the  legislature,  which  finding  was 
necessary  to  establish  confirming  power  in 
the  legislature  over  appointments  made  by 
the  executive  department,  and  that  all  pow- 
•crs  that  impliedly  attached  to  the  executive 
4Uid  judicial  branches  of  the  government  ex- 
ist in  the  legislature  will  hereafter  establish 
the  law  of  North  Dakota  to  be  that  after  our 
legislature  in  the  future  shall  meet  and  enact 
•all  needed  leginlation  they  can  remain  in 
session  and  exercise  all  judicial  functions 
not  expressly  delegated  by  our  state  consti- 
tution to  the  judicial  branch  of  our  state 
|;overnment  and  then  after  the  legislature 
DM  finished  its  adjudication  upon  the  con- 
troversies of  the  people  it  can  still  remain 
in  session  and  issue  its  executions  or  execu- 
tive orders  and  remain  in  session  while  they 
4U-e  sent  out  to  be  executed. 

When  our  fathers  prepared  and  adopted  our 
federal  constitution,  knowing  the  then  exist- 
ing condition  would  control  in  the  distribu- 
tion of  power  in  the  three  departments  of  the 
federal  government,  they  thought  it  prudent 
to  put  a  check  upon  the  power  of  appoint- 
ment as  to  the  most  important  federal  offices 
ihat  would  otherwise  rest  solely  in  the  hands 
4>t  the  president,  without  such  check. 

Our  state  constitution  expressly  vested  all 
Appointing  power  in  the  governor  by  vesting 
inm  with  the  executive  power  of  the  state 
■and  excluded  the  legislature  from  exercising 
any  portion  of  it  by  excluding  it  from  exer- 
cising any  other  power  than  legislative. 

The  legislature  can  create  offices,  but  can- 
not appoint  ofi^rs,  unless  the  power  so  to 


do  is  conferred  by  express  constitutional  pro* 
visions. 

18  Am.  A  Eng.  Encyclop.  Law,  223; 
Wright  V.  Defrees,  8  Ind.  298. 

Cooley  in  his  Constitutional  Limitations, 
5th  ed.  188,  side  page  116,  says:  ''There 
would  be  this  clear  limitation  upon  the 
Dower  of  the  legislature  to  prescribe  rules 
for  the  executive  department ;  that  they  must 
not  be  such  as  under  pretense  of  regulation 
divest  the  executive  of,  or  preclude  his  ex- 
ercising any  of  his  constitutional  preroga 
tives  or  powers. 

The  well-defined  meaning^  of  legislative 
power  being  the  right  to  legislate  and  make 
laws,  and  the  well-defined  meaning  of  execu- 
tive power  being  to  nominate  and  appoint  all 
officers  subject  to  appointment,  and  the  ju- 
diciary power  carrying  all  adji'«dicai!=g 
power,  there  is  in  our  state  constitution  no 
power  granted  to  the  legislature  other  than  of 
a  legislative  character,  and  it  is  specially 
excluded  from  exercising  any  judicial  or  ex- 
ecutive power  not  expressly  delegated  to  it  in  , 
express  terms  by  express  plain  language  in- ' 
sorted  in  the  constitution,  and  it  is  wholly 
excluded  from  exercising  any  right  to  deter- 
mine for  itself  what  is,  or  is  not  legislative 
Sower,  and  thereby  conclude  the  judicial 
ranch  of  our  state  government. 

The  legislative  grant,  and  its  limitations, 
are  contained  in  article  2,  section  25.  The 
legislative  power  shall  be  vested  in  a  senate 
and  house  of  representatives.  The  executive 
grant  is  contained  in  section  71.  *'The  ex* 
ecutive  power  shall  be  vested  in  the  gover* 
nor." 

The  legislative  power  to  take  upon  itself 
any  power  that  belongs  to  any  of  the  other 
departmenta,  or  to  exercise  any  power  that 
belongs  to  either  of  the  other  departments  in 
the  appointment  to  office,  or  adjudicating  is 
excluded  by  the  fact  that  everything  that  is 
executive  is  granted  by  the  same  sweeping 
language,  word  for  word,  to  the  governor  as 
evervthing  that  is  legislative  is  granted  to 
the  house  and  senate. 

State  V.  £ennon,  7  Ohio  St.  500 ;  Taylor  ▼. 
Com.  8  J.  J.  Marsh.  404 ;  McGamick  v.  Pratt, 
(Utah)  17  L.  R.  A.  248 ;  Siaie  v.  Burdick, 

3  Wyo.  588;  State  v.  Womack,  4  Wash.  19; 
Wil'^  V.  PeopU,  90  111.  187 ;  PeopU  Y.  Angle, 
47  Hun.  183. 

Mr.  C.  U.  Greeley,  also  in  support  of 
petition  for  rehearing : 

Appointment  to  office  is  in  its  nature  an 
executive  function  and  no  other,  and  the 
constitution  of  the  state  excludes  the  legis- 
lature from  the  performance,  in  whole  or  in 
part,  of  such  a  function. 

Amee  v.  Port  Huron  Log  Driving  Co,  11 
Mich.  189,  88  Am.  Dec.  731 ;  Mechem.  Pub. 
Off.  §  103;  Achley'e  Cau,  4  Abb.  Pr.  35; 
Marb^try  v.  Madieon,  5  U.  8.  1  Cranch,  137, 
2  L.  ed.  60 ;  StaU  v.  Barbour,  63  Conn.  76, 
55  Am.  Rep.  65;  Story,  Const.  392,  noU; 
Heinlen  v.  Sullitan,  64  Cal.'  378 ;  Taylor  v. 
Com.  8  J.  J.  Marsh.  401 ;  State  v.  Hyde,  18 
L.  R.  A.  79,  121  Ind.  20 ;  EoanerilU  v.  State^ 

4  L.  R.  A.  93,  118  Ind.  426;  Houeeman  ▼. 
Montgomery,  58  Mich.  864 ;  People  v.  Cover* 
nor,  29  Mich.  820 ;  State  v.  Peelie,  8  L.  R. 
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A.  228,  121  Ind.  495 ;  8taie  ▼.  Denny,  4  L. 
R.  A.  79,  118  Ind.  882 ;  StaU  v.  Kmmm,  7 
Ohio  St.  546 ;  Jones  v.  Perry,  10  Yerf?.  59, 
80  Am.  Dec.  480 ;  StaU  v.  Earriwn,  113  Ind. 
484. 

The  limitations  by  the  constitutions  of  the 
states  are  such,  and  so  well  defined,  as  to 
confine  the  exercise  of  legislative  authority 
within  tangible  bounds, — within  which,  in- 
deed, it  is  practically  sovereign,  but  beyond 
which  it  certainly  cannot  go. 

Biion  V.  Fa/rr,  24  Ark.  162;  Bfisaell  r. 
Cooley,  69  Ga.  215 ;  Peo]^  v.  BiswU,  19  111. 
281,  68  Am.  Dec.  591 ;  Dodge  ▼.  CoU,  97  111. 
856,  81  Am.  Rep.  Ill ;  Harrii  v.  Whiteside 
County,  105  111.  443 ;  Miles  y.  Bradfwd,  22 
Md.  188,  85  Am.  Dec.  648 ;  Eepimm's  Case,  8 
Bland,  Ch.  96 ;  Calder  v.  BuU,  8  U.  8.  8  Dall. 
886,  1  L.  ed.  648 ;  CampbeU's  Case,  2  Bland, 
Ch.  281 ;  Vanhome  v.  Dorrance,  2  U.  S.  2 
Dall.  811,  1  L.  ed.  894;  Dash  ▼.  Van  Kleeck, 
7  Johns.  477,  6  Am.  Dec.  291 ;  MnAin  v.  Bow- 
man, 6  Binn.  471 ;  Uorth  Carolina  University 
Trustees  ▼.  Foy,  8  N.  0.  810 ;  Satterlee  v. 
Matthewson,  27  U.  8.  2  Pet.  880,  7  L.  ed.  458 : 
Wilkinson  y.  Ldand,  27  U.  8.  2  Pet.  628,  7 
L.  ed.  542;  Crane  y.  Meginnis,  1  QUI  &  J. 
468 :  Wynehamer  y.  People,  18  N.  T.  878. 

Directing  by  law  the  manner  In  which  an 
appointment  shall  be  made,  and  making  an 
appointment)  are  the  exercise  of  two  different 
and  distinct  powers:  The  one,  prescribing 
how  an  act  shall  be  done,  being  legislatiye ; 
and  tiie  other,  doing  the  act,  being  adminis- 
trative. 

State  v.  Kennon,  7  Ohio  St.  547. 

Where  the  constitution  provides  that  all 
officers  whose  appointment  are  not  otherwise 
provided  for  in  the  constitution  shall  be 
chosen  in  such  manner  as  may  be  prescribed 
by  law,  it  is  held  that,  while  this  provision 
authorizes  the  legislature  to  provide  by  law 
for  the  appointment  or  election  of  such  offi- 
cers, it  does  not  authorize  the  legislature  it- 
self to  make  such  appointment  or  election. 

Mechera,  Pub.  Off.  §  107,  citing  StaU  v. 
r^lle,  8  L.  R.  A.  228,  121  Ind.  495. 

Under  a  constitution  vesting  executive 
power  in  the  governor  with  confirming  power 
m  the  senate,  and  full  legislative  power  in 
the  house  and  senate,  the  legislature  cannot 
create  an  office  and  name  the  person  who 
shall  fill  the  office,  though  authorized  by  the 
constitution  to  fix  the  manner  in  which  it 
shall  be  filled. 

Clark  y.  Stanley,  66  N.  0.  59;  People  v. 
medsoe,  68  N.  0.  457 ;  StaU  v.  TaU,  Id.  546 ; 
Lamb  v.  People,  8  Colo.  App.  106;  Ra/rvey 
y.  Travelers  Ins.  Co.  18  Colo.  854. 

The  same  rule  must  be  used  to  construe 
the  grants  of  power  to  the  three  departments 
of  government,  and  the  language  of  those 
grants  are  identical,  and  therefore  the  grant 
of  the  power  given  to  each  department  must 
be  the  same. 

That  all  executive  power  shall  be  vested  in 
a  governor,  must  be  given  force  and  opera- 
tion as  a  part  of  our  constitution. 

Contemporaneous  usage  in  drafting  oonstl- 
lutions  in  every  state  had  designated  the 
people,  and  not  the  legislature,  as  the  source 
of  government  power,  and  they  bad  divided 
up  government  power  in  every  constitution, 
21L.RA. 


in  every  state  of  the  union,  into  three  great 
departments,  and  in  nearly  all  of  them  bad 
designated  in  express  words  that  no  power  of 
an  executive  character  should  be  exercised  by 
either  of  the  two  other  departments  except 
as  specially  authorized  by  the  state  constitu- 
tion, and  by  putting  this  language  in  the 
state  constitution,  they  specially  designated 
and  emphasized  what  they  knew  to  be  the- 
common  law  on  that  subject  theretofore,  oUi- 
erwise  there  would  not  have  been  this  corn* 
mnn  uniformity. 

When  the  Law  of  1889,  and  our  state  con- 
stitution were  made,  we  were  under  United 
States  jurisdiction  and  a  part  of  it.  In  thia 
Jurisdiction  it  had  uniformly  been  held  that 
the  power  of  appointments  was  an  executiv* 
power;  and  the  legislature  designated  the 
filling  of  this  office  to  belong  to  the  execu- 
tive branch,  by  designating  that  the  governor 
should  appoint  and  nominate  the  incumbent 
for  it. 

Harvey  y.  Travelers  Ins,  Oi»,  supra. 

There  can  be  no  dividing  or  splitting  of 
power  so  as  to  go  to  tWo  departments  of  the 
government  at  tiie  same  time,  unless  there  i» 
special  authorization  of  this  In  the  constitu- 
tion. 

Wallliit  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  civil  action,  brought  by  the  at- 
torney-eeneral  of  the  state,  under  chapter  i^ 
of  the  Code  of  Civil  Procedure  to  try  the  title 
to  the  office  of  warden  of  the  state  peniten- 
tiary at  Bismarck,  as  between  said  plaintiff 
Daniel  Williams  and  Nelson  F.  Boucher,  the 
defendant.  After  a  trial  the  district  court 
adjudged  that  the  plaintiff  Williams  had  no 
right  or  title  to  said  office,  and  that  the  de- 
fendant, Boucher,  was  the  duly  elected  and 
qualified  warden,  and  entitled  to  hold  said 
office  and  exercise  its  powers.  From  such- 
judgment,  plaintiffs  appeal  to  this  court. 
The  facts,  which  are  embodied  in  the  com- 
plaint and  answer,  are  not  controverted.  Both 
claimants  of  the  office  in  dispute  base  their 
respective  claims  to  the  office  upon  an  alleged 
appointment  thereto  made  by  certain  distinct 
groups  of  individuals,  each  group  claiming 
to  be  and  to  constitute  the  board  of  trustees- 
of  the  penitentiary  at  Bismarck,  and  there- 
fore it  will  be  necessary  in  disposing  of  this- 
case  to  inquire  into  and  determine  which  of 
the  two  groups  of  individuals  that  have  as- 
sumed to  act  as  the  board  of  trustees  of  the 
penitentiary  la  entitled  in  law  to  exercise  the 
power  of  such  board,  and  to  appoint  the  ward- 
en. The  law  creating  the  office  of  trustees 
of  state  institutions,  including  the  Bismarck 
penitentiary,  and  regulating  their  appoint- 
ment and  terms  of  office,  is  found  in  section 
1,  chap.  98,  Laws  1889.  At  a  session  of  the 
state  legislature  which  convened  In  the  year 
1891,  the  governor  of  the  state,  acting  under 
said  statute,  duly  nominated,  and,  with  the 
advice  and  consent  of  the  senate,  appointed, 
five  trustees  for  the  penitentiary,— three  for 
a  term  of  four  years,  and  two  for  a  term  of 
two  years.  The  title  of  the  three  who  were 
appointed  for  the  term  of  four  years  is  not 
questioned ;  but  the  title  of  the  two  trustees 
who  were  appointed  for  the  term  of  two 
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years,  viz.,  one  Frank  Donnelly  and  one 
Arthur  Van  Horn,  is  now  denied  and  disputed 
by  the  plaintiffs.  AH  of  said  trustees,  ap- 
pointed in  1891  as  aforesaid,  soon  after  their 
appointment,  qualified  and  entered  upon  the 
discharge  of  their  duties,  and  have  ever  since 
been  acting  in  the  discharge  of  their  duties 
as  sudi  trustees.  At  the  regular  session  of 
the  legislative  assembly,  which  convened  at 
Bismarck  in  1898,  the  governor  of  the  state, 
at  the  proper  time,  nominated  and  sent  to  the 
senaie  for  confirmation  the  names  of  W.  O. 
Ward  and  Joseph  B.  Taylor  as  trustees  of  the 
penitentiary  at  Bismarck,  and  as  the  suc- 
cessors in  ofllce  of  said  Donnelly  and  Van 
Horn,  who  had  been  appointed  in  1891  for  a 
term  of  two  years,  as  before  stated.  The 
nomination  of  said  Ward  and  Taylor  was  not 
confirmed  by  the  senate,  but,  on  the  contrary, 
their  nomination  was  rejected,  and  the  senate 
of  1898  adjourned  without  confirming  any 
successors  of  the  trustees  appointed  in  1891. 
Soon  after  the  adjournment  of  the  legislative 
assembly  for  the  year  1893,  the  governor  of 
the  state,  acting  upon  the  assumption  that  a 
vacancy  had  occurred  and  was  existing  in 
the  oMces  for  which  said  Donnelly  and  van 
Horn  had  been  appointed  in  1891  for  a  term 
of  two  years,  appointed  and  commissioned 
said  Ward  and  Taylor  as  trustees  of  the  Bis- 
marck penitentiary,  and  as  the  successors  in 
office  of  said  Donnelly  and  Van  Horn.  After 
such  appointment  by  the  governor,  said  Ward 
and  Taylor  undertook  to  qualifv  for  their 
said  offices,  and  took  the  oath  or  office,  and 
executed  an  official  bond,  which  official  bond 
was  approved,  filed,  and  recorded  with  the 
secretary  of  state.  Thereafter  said  Ward  and 
Taylor,  acting  together  with  one  Charles  £. 
Stowers,  (who  was  one  of  the  duly  appointed 
trustees  ox  the  penitentiarv,  and  whose  title 
to  such  office  18  not  challenged,)  met  to- 
gether, and  assumed  to  be  and  constitute  the 
S^nitentiary  board,  convened  at  the  city  of 
ismarck,  at  the  time  and  place  appointed 
by  law  for  the  appointment  of  a  warden  for 
the  penitentiary,  and  then  and  there  did  name 
and  undertook  to  appoint  the  plaintiff  Daniel 
Williams  to  be  the  warden  of  said  peniten- 
tiary for  a  term  of  two  years.  All  of  the 
other  trustees  of  said  penitentiar^r  refused  to 
act  and  did  not  act  or  meet  with  said  Stowers, 
Ward,  and  Taylor  at  the  time  of  their  said 
meeting,  or  at  any  time.  Said  plaintiff  Wil- 
liams accepted  such  appointment,  and  his 
official  bond  was  approved  by  Stowers,  Ward, 
and  Taylor,  the  other  trustees  refusing  to  act 
with  them  In  tiie  premises.  After  such  ap- 
pointment, the  plaintiff  Williams,  in  March, 
1898,  went  to  the  penitentiary  building,  and 
made  demand  to  be  admitted  thereto,  and  to 
have  turned  over  to  him  the  charge  of  said 
penitentiarv  as  warden ;  but  the  defendant, 
Boucher,  claiming  to  be  the  lawful  warden 
of  the  penitentiary,  refused  to  comply  with 
such  demand,  and  did  not  permit  said  Wil- 
liams to  enter  the  building,  and  refused  to 
turn  over  the  penitentiary  to  Williams,  and 
has  never  done  so.  The  defendant,  Boucher, 
is  in  charge  of  the  penitentiary  as  warden, 
and  prior  to  such  demand  upon  him  by  the 
said  Williams,  and  after  the  attempted  ap- 
pointment of  Williams,  said  Boucher  had 
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qualified  as  such  warden,  and  claimed  to 
be  lawfully  entitled  to  the  office  under  and 
by  virtue  of  an  appointment  thereto  made  by 
all  of  the  trustees  who  had  been  appointed  in 
1891,  as  aforesaid,  except  said  Stowers,  who 
did  not  act,  but  refused  to  act,  with  the  others 
who  appointed  the  said  Boucher  as  warden, 
as  above  stated.  It  appears  from  what  has 
been  said  that  the  legality  or  illegality  of 
the  appointment  of  the  said  plaintiff  Daniel 
Williams  to  the  office  of  warden  must  turn 
upon  the  validity  of  the  appointment  of  Ward 
and  Taylor,  who  acted  with  Stowers  in  mak- 
ing his  appointment.  If  Ward  and  Taylor 
were  not  trustees,  and  did  not  become  such 
by  virtue  of  the  governor*s  appointment,  then 
the  appointment  of  Williams  to  the  office  of 
warden  is  and  must  be  held  to  be  a  mere 
nullity. 

The  facts  in  the  record  call  for  a  construc- 
tion of  the  statute  above  cited.  A  portion 
of  section  1  of  the  Act  is  all  that  need  be 
recited  for  the  purposes  of  this  decision.  It 
reads:  "And  the  governor  shall  nominate, 
and  by  and  with  the  advice  and  consent  of 
the  council,  shall  appoint,  at  this  session  of 
the  legislative  assembly,  five  trustees  for  each 
of  said  institutions,  two  of  whom  shall  hold 
their  office  for  the  period  of  two  years,  and 
three  for  the  period  of  four  years,  and  until 
their  successors  are  appointed  and  qualified, 
except  to  fill  vacancies,  which  appoiritments 
shall  be  made  by  the  governor  and  shall  ex- 
tend only  to  the  end  of  the  next  session  of  the 
legislative  assembly."  This  statute  contem- 
plates and  in  terms  provides  that  the  trustees 
of  state  institutions,  including  the  peniten- 
tiary, shall  be  chosen  by  the  concurrent  action 
of  the  governor  and  state  senate,  the  governor 
to  nominate  and,  with  the  advice  and  con- 
sent of  the  senate,  appoint,  the  trustees ;  and 
the  statute  further  provides  that  upon  the  oc- 
currence of  a  vacancy  in  the  office  of  a  trus- 
tee, and  only  in  tliat  event,  the  governor  of 
the  state  shall,  without  the  concurrence  of  the 
senate,  appoint  a  trustee  of  fill  such  vacancy, 
such  appointee  to  hold  office  until  the  end  of 
the  next  ensuing  session  of  the  legislative 
assembly,  and  no  longer.  But,  before  we 
proceed  to  discuss  the  question  of  the  exist- 
ence of  a  vacancy  in  the  offices  of  Donnelly 
and  Van  Horn,  we  will  briefly  consider  a 
broad  and  sweeping  proposition  advanced  by 
the  learned  attorney -general,  who  argues — 
and  it  is  his  principal  contention— that 
neither  the  senate  nor  the  legislative  as- 
sembly, under  the  state  constitution,  has  or 
can  acquire  the  power  to  confirm  any  ap- 
pointments to  office  made  by  the  governor 
unless  the  office  is  strictly  lesrislative  or 
judicial  in  its  nature.  The  claim  is  made 
that  the  right  to  appoint  to  office  and  to  fill 
vacancies,  except  to  legislative  and  judicial 
offices,  is  an  implied  executive  function,  and 
that  the  governor,  as  the  sole  repositary  of 
executive  power  under  the  state  constitution, 
possesses  the  inherent  right  to  name  the  of- 
ficers, and  to  fill  all  vacancies  therein,  and 
that  such  right  exists  by  implication  of  law, 
and  independently  of  express  constitutional 
or  statutory  authority.  The  further  claim 
is  made  that,  inasmuch  as  the  state  consti- 
tution has  not  expressly  declared  that  the 
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power  to  appoint  to  office  shall  be  shared  by 
the  governor  with  the  senate  or  legislature, 
the  whole  power  Inheres  in  the  executive 
alone.  From  these  premises  the  attorney- 
ii:eDeral  draws  the  conclusion  that,  inasmuch 
as  the  limited  term  of  two  years  had  run 
before  Ward  and  Taylor  were  appointed, 
the  power  existed  in  the  governor,  and  that 
it  was  his  duty,  to  appoint  successors,  and 
to  do  so  without  consulting  the  senate  or  al- 
lowing the  senate  to  act  upon  his  appoint- 
ments. These  views,  of  course  imply  neces- 
sarily that  all  parts  of  the  statute  creating 
the  office  of  trustees  of  our  state  institutions 
which  purport  to  confer  upon  the  senate  the 
right  to  confirm  appointments  made  by  the 
governor  to  such  offices  are  unconstitutional 
and  void.  We  have  stated  the  proposition 
of  the  attorney-general  thus  fully  because  it 
has  been  strenuously  contended  for  and  urged 
upon  our  attention  with  great  force  and 
earnestness ;  but,  after  careful  consideration, 
we  are  unanimously  of  the  opinion  that  the 
exigency  of  this  case  does  not  demand  a  de- 
cision bv  this  court  of  the  abstract  question 
which  is  invplved  in  the  proposition  for 
which  the  attorney  general  contends.  We 
will  therefore  simply  say  that  the  impressions 
of  this  court  are  decidedly  against  the  views 
of  the  attorney-general.  We  do  not  thinlc 
that  all  power  to  appoint  to  office  resides 
with  the  governor  of  a  state  as  an  implied 
executive  function  In  cases  where  the  con- 
stitution is  silent  upon  the  question.  This 
view  is  in  harmony  with  the  spirit  of  our 
institutions,  and  has  the  support  of  a  decided 
preponderance  of  authority.  We  cite  only 
a  few  of  the  cases  which  are  accessible :  Biggs 
V.  McBride,  17  Or.  640,  6  L.  R.  A.  115: 
Ftople  V.  Freeman,  80  Cal.  288;  People  v. 
HurUmt,  24  Mich.  44,  9  Am.  Rep.  108 ;  StaU 
V.  Irmn,  5  Nev.  Ill ;  8iaie  v.  Smft,  11  Nev. 
128;  Baltimore  v.  StcUe,  16  Md.  876;  8UiU 
v.  Luek,  18  Mo.  888-840;  Cooley,  Const. 
Lim.  5th  ed.  186. 

Under  the  common  law  of  England,  the 
sovereign  power  belonged  to  the  King,  and 
the  power  to  appoint  to  office  was  unques- 
tionably a  sovereign  prerogative.  In  this 
country,  and  under  our  form  of  government, 
the  sovereignty  has  been  transferred,  and  is 
in  the  hands  of  the  people.  It  Is  conceded 
in  this  case,  as  it  must  be  in  all  cases  arising 
under  our  political  institutions,  that  the 
sovereign  authority, — the  people, — in  creat- 
ing a  state  government,  can  lodge  the  author- 
ity to  appoint  its  officers  in  any  branch  of 
that  government,  or  bestow  it  at  pleasure 
upon  any  official  upon  whom  they  may  elect 
to  bestow  the  same.  In  granting  such  power 
it  may  be  conferred  in  full  measure,  and 
without  limitation,  or  it  may  be  conferred 
only  to  a  limited  extent  Field  y.  People,  8 
111.  111.  The  people  of  this  state  have  exer- 
cised this  authority,  and.  In  terms  easily 
understood,  have  indicated  in  their  constitu- 
tion when  and  to  what  extent  the  governor 
shall  exercise  the  power  to  appoint  to  office. 
Section  78  of  the  State  Constitution  reads : 
^  When  any  office  shall  for  anv  cause  become 
vacant,  and  no  mode  is  provided  by  the  con- 
stitution or  law  for  filling  such  vacancy,  the 
governor  shall  have  power  to  fill  such  va- 
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cancy  by  appointment."  This  language  is 
clear  and  explicit.  It  confers  no  riffnt  to 
fill  any  office  which  has  not  previously  be- 
come yacant.  The  power  to  fill  a  yacancy 
is  granted,  but  that  power  is  conferred  sub- 
ject to  a  double  limitation  upon  its  exercise. 
The  governor  can  only  fill  a  yacancy  in  cases 
where  neither  the  constitution  nor  the  law 
has  made  provision  to  fill  the  same.  As  the 
governor  can  fill  a  vacancy,  and  can  do  no 
more  than  that,  it  will  not,  as  we  have  al- 
ready said,  become  necessary  in  this  csm  to 
determine  whether  section  78  is  to  be  con- 
strued as  a  limitation  upon  an  inherent  power 
in  the  executive,  or  whether  it  must  he  re- 
garded as  a  grant  of  authority  not  before 
existing.  The  power  to  fill  an  existing  ya- 
cancy 18  conferred  by  the  constitution  upon 
the  governor,  and  in  the  case  at  bar  the  stat- 
ute also,  in  express  terms,  authorizes  the 
governor  to  fill  all  vacancies  which  occur  in 
le  offices  of  trustees  of  public  institutions. 
Just  at  this  point  it  may  naturally  be 
asked,  since  the  power  of  the  governor  to 
appoint  to  office  extends  only  to  cases  of  ya- 
cancies  not  otherwise  provided  for,  and  since 
there  is  no  express  grant  of  appointing  power 
in  the  constitution' to  any  other  functionary 
or  department  of  government,  where  does  the 
power  of  appointment  of  officers  and  their 
successors  in  office  rest?  The  power  to  ap- 
point to  office  is  an  attribute  of  sovereignty. 
AH  attributes  of  sovereignty  essential  to  the 
administration  of  government  must  be  vested 
in  the  several  departments  of  government  by 
the  people ;  otherwise,  the  government  found- 
ed by  the  people  would  not  constitute  a  full 
grant  of  governmental  power.  Such  govern- 
ment would  to  that  extent  be  defective,  for 
the  reason  that  the  people  themselves,  in 
their  collective  capacity,  exercise  no  govern- 
mental functions.  Now,  we  have  seen  that 
the  power  to  appoint  to  the  offices  in  ques- 
tion is  not  yested  by  the  constitution  in  the 
fovernor.  Neither  is  it  vested  in  the  judicial 
epartment,  except  to  appoint  certain  court 
officials.  Unless,  therefore,  this  power  re- 
sides in  the  legislature,  it  is  lodgjed  in  no 
part  of  the  government.  As  to  this  it  will 
suffice  to  say  that  all  governmental  sovereign 
power  is  vested  in  the  legislature,  except 
such  as  is  granted  to  the  other  departments 
of  the  government,  or  expressly  withheld 
from  the  legislature  by  constitutional  restric- 
tions. 

Was  there  a  vacancy  in  the  offices  occupied 
by  Donnelly  and  Van  Horn  when  the  governor 
appointed  Ward  and  Taylor  to  fill  a  supposed 
vacancy  in  such  offices?  This  is  the  decisive 
question  in  the  case.  In  appointing  said 
Ward  and  Taylor,  the  governor  of  the  state 
undoubtedly  assumed  that  there  was  a 
vacancy  in  the  offices  occupied  by  Donnelly 
and  Van  Horn,  and  that  such  vacancy  resulted 
from  the  fact  that  their  term  of  office  of  two 
years  had  expired,  and  the  senate  had  ad- 
journed without  confirming  their  successors, 
bid  such  supposed  vacancy  exist?  If  there 
was  no  vacancy,  it  will  be  conceded  that  the 
governor  was  without  authority  to  appoint 
Ward  and  Taylor.  We  are  quite  clear  that 
the  supposed  vacancy  did  not  exist.  When 
the  appointments  were  made,  Donnelly  and 
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Van  Horn  were  tncumbento  holding  over 
after  the  expiration  of  their  definite  term  of 
two  years,  and  until  their  successors  should 
be  lawfully  appointed.  It  therefore  appears 
that  offices  which  Ward  and  Taylor  were  ap- 
pointed to  fill  were  not  empty  when  the  ap- 
pointment was  made,  but,  on  the  contrary, 
auch  offices  were  occupied  by  incumbents 
whose  title  and  right  to  hold  such  oflSccs  were 
based  upon  the  express  language  of  the  stat- 
ute, which  declares  that  aU  trustees  of  state 
institutions  shall  continue  in  office  until  suc- 
cessors are  elected  and  qualified.  The  stat- 
ute in  question  not  onlv  fixes  definite  terms 
of  office  for  the  terms  of  two  and  four  years, 
but  also,  with  equal  clearness,  annexes  to 
the  definite  terms  another  period  or  term  of 
indefinite  duration,  which  period  has  been 
aptly  described  as  a  ** defeasible  term"  of 
•office.  The  statute  explicitly  declares  that 
trustees  shall,  after  their  limited  term  has 
expired,  continue  in  office  for  a  further 
period,  and  **  until  their  successors  are  ap- 
pointed and  qualified."  The  definite  terms 
of  Donnelly  and  Van  Horn  had  expired,  and 
the  Legislature  of  1898  had  adjourned  with- 
out confirming  their  successors,  before  the 
governor  made  his  appointments ;  but,  as  has 
been  seen,  the  terms  of  all  trustees  of  state 
institutions  in  this  state  are  extended  by  the 
statute  beyond  their  limited  duration,  and 
until  successors  are  appointed  and  qualified. 
Donnelly  and  Van  Horn  were  appointed  by 
the  governor,  by  and  with  the  advice  and 
consent  of  the  senate,  and  hence,  under  the 
statute,  will  continue  to  hold  their  office 
until  their  successors  are  appointed  and 
qualified  in  manner  and  form  as  the  statute 
•directs.  There  is  no  doubt  in  our  minds  that 
the  statute  in  question  must  be  so  construed 
as  to  mean  that  successors  of  trustees  shall 
be  appointed  by  the  same  power  and  au- 
thority which  appointed  their  predecessors, 
4.  e,  by  the  governor  of  the  state,  by  and  with 
the  advice  and  consent  of  the  senate.  The 
legislature  having  adjourned  without  day, 
and  the  senate  failing  to  confirm  successors 
to  Donnelly  and  Van  Horn,  it  follows  as  of 
course  that  their  successors  cannot  be  legally 
appointed  until  the  legislature  shall  reassem- 
ble, unless  a  vacancy  has  occurred  or  shall 
•occur  in  their  offices.  It  is  the  policy  of  the 
statute,  as  well  as  its  clearly  expressed  pur- 
pose, to  require  the  action  of  both  the  gov- 
ernor and  senate  in  filling  the  important 
offices  of  trustees  of  state  institutions,  and 
not  to  allow  them  to  be  selected  by  the  in- 
dependent action  of  the  executive,  except  In 
those  cases  of  vacancies,  not  frequently  oc- 
earring,  where  an  executive  appointment  can 
be  made  temporarilv  to  fill  an  actual  vacancy. 
It  has  been  said  mat  the  law  abhors  a  va- 
cancy in  an  office,  but,  in  our  judgment,  a 
vacancy  in  the  office  of  a  trustee  or  one  of 
the  public  institutions  of  this  state  does  not 
eome  about  from  the  mere  expiration  of  the 
limited  term,  even  when  that  event  is  coupled 
with  the  fact  that  the  senate  had  adjourned 
without  confirming  successors  of  those  whose 
terms  had  expired  E>y  limitation  of  time.  It 
seems  quite  clear  to  us  that  the  vacancy  re- 
ferred to  in  the  statute,  and  which  alone 
gives  the  executive  the  right  to  make  a  tem- 
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porarv  appointment,  relates  only  to  such 
actual  vacancies  as  may  arise  from  death, 
resignation,  and  the  like.  The  expiration  of 
a  definite  term,  and  failure  of  the  senate  to 
confirm  successors  to  those  whose  terms  have 
expired,  are  certainly  not  among  the  causes 
enumerated  in  the  Code  which  will  create  a 
vacancy  in  office.  Pol.  Code,  §  2,  chap.  22 ; 
Comp.  Laws,  §  1385.  A  "vacancy  in  office,* 
within  the  meaning  of  the  law,  can  never 
exist  when  an  incumbent  of  the  office  is  law- 
fully there,  and  is  in  the  actual  discharge  of 
official  duty.  Similar  statutes  of  other  states, 
which  are  identical  in  their  meaning,  and 
generally  in  their  language,  with  that  we 
to  ure  considering,  liave  quite  frequently  been 
Cf)nstriied  by  the  courts  of  last  resort  in  other 
states,  and  the  construction  we  have  placed 
upon  our  statute  is  sustained  by  the  unani- 
mous current  of  authority.  State  v.  Eawe, 
25  Ohio  St.  588,  18  Am.  Rep.  321 ;  PeopU 
v.  Tillon,  87  Cal.  614;  People  v.  WMtman^ 
10  Cal.  39;  People  v.  Biuell.  49  Cal.  407; 
People  V.  Editurds,  93  Cal.  153;  PeopiU  v. 
Oulton,  28  Cal.  44;  State  v.  McMuUen,  40 
Ind.  807;  StaU  v.  Hadley,  64  N.  H.  478; 
Goeman  v.  State,  106  Ind.  203 ;  State  v.  Har* 
rieon,  113  Ind.  434.  See,  also,  authorities 
cited  in  19  Am.  &  £n^.  Encyclop.  Law,  pp. 
482,  488;  PeopU  v.  TyrrOl,  87  Cal.  475; 
Mechem,  Pub.  Off.  §  128 ;  Com.  ▼.  HanUy,  9 
Pa.  513 ;  State  v.  Bareshide,  82  La.  Ann.  984. 
**  A  vacancy  exists  only  where  no  one  has  any 
legal  title  to  the  office."  State  v.  RalU 
County  Ct,  45  Mo.  58.  "So  long  as  the 
defeasible  right  to  hold  over  continues,  and 
the  incumbent  exercises  it,  the  same  condi- 
tions which  would  create  a  vacancy  during 
the  prescribed  term  will  be  required  to  create 
one  during  the  term  which  he  is  lawfully 
holding  over."  Oaeman  v.  State,  106  Ind. 
203. 

Our  conclusion  is  that  the  plaintiff  Daniel 
Williams  was  not  appointed  to  the  office  of 
warden  by  the  board  of  trustees  of  the  state 
penitentiary,  or  by  any  lawful  authority, 
and  that  said  plaintiff  has  no  right  or  title 
to  said  office. 

Tfie  judgment  of  the  court  behw  wiU  be  q/- 
firmed. 

All  concur. 

Petitions  for  rehearine  were  subsequently 
filed  in  response  to  which  Bartholomew* 
Ch.  «;.,  on  August  14,  1898,  delivered  the 
following  opinion : 

Elaborate  and  exhaustive  petitions  for  re- 
hearing have  been  filed  in  this  case  by  the 
attorney -general  and  C.  U.  Qreely,  Esq.,  of 
special  counsel.  In  these  petitions  the  view 
of  the  law  taken  by  the  executive  in  submit- 
ting  to  the  senate  the  names  of  Ward  and 
Taylor  as  members  of  the  board  of  directors 
of  the  state  penitentiary,  and  In  the  subse- 
quent appointment  of  such  persons  after  their 
rejection  by  the  senate,  and  after  the  adjourn- 
ment of  the  legislative  assembly,  upon  the 
theory  that  a  vacancy  existed  by  reason  of 
the  expiration  of  the  terms  of  office  of  Don- 
nelly and  Van  Horn,  is  abandoned,  and  it  is 
admitted  that,  if  there  existed  in  the  senate 
any  power  of  confirmation,  then  no  vacancies 
existed,  and  the  attempted  appointment  of 
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Ward  and  Taylor  was  a  nullity.  But  It  is 
urged  that  aVulin.ic  upon  this  question  of 
appointing  power  to  wnich  we  adverted,  but 
upon  which  we  expressly  declined  to  rule  in 
the  oriffinal  opinion,  it  necessarv  to  the 
proper  aisposition  of  this  case,  and  that  the 
power  of  appointment  to  otQce  is  so  neces- 
sarilT  and  inherently  an  ezecutiye  function 
that  It  passed  to  the  governor  by  the  plenary 
ffrant  of  executive  power,  to  be  divested  only 
by  express  words,  and  that  section  78  of  the 
Constitution,  quoted  in  the  original  opinion, 
is  not  necessarily  a  limitation  upon  that 
power,  but  is  a  grant  of  power  to  fill  a  va- 
cancy occurring  m  an  elective  office,  which 
the  governor  would  not  have  in  the  absence 
of  such  section.    An  attempt  to  answer  this 

Sosition  places  this  court  at  once  in  that 
elicate  and  embarrassing  situation  from 
which  all  courts  may  well  be  excused  from 
thrinkiug.  Individuals  and  individual  in- 
terests become  as  ciphers  when  passing  upon 
the  conflicting  claims  to  power  put  forth  by 
two  co-ordinate  and  independent  departments 
of  a  sovereign  state.  The  great  deference 
due  from  us  to  the  executive  department,  not 
more  than  the  hi^h  esteem  we  entertain  for 
the  gentleman  who  has  honestly  sought  to 
exercise  this  power,  makes  it  eminently  prop- 
er that,  in  denying  the  petition  for  a  rehear- 
ing, we  should  succinctly  state  our  objections 
to  those  views  that  have  been  so  learnedly 
pressed  upon  us. 

Appellant  takes  the  position  that  when  the 
people  of  this  state  adopted  their  present 
Constitution,  section  71  of  which  declared 
that  **the  executive  power  shall  be  vested  in 
a  governor,"  thereupon  there  passed  to  and 
Tested  in  the  governor  the  exclusive,  unre- 
stricted, and  uncontrollable  power  to  fill  all 
appointive  offices,  and  that  such  power  must 
remain  in  full  force  unless  limited  by  ex- 
press words  in  the  constitution,  the  presence 
of  which  is  broadly  denied;  and  that,  while 
it  is  a  legislative  function  to  direct  the 
manner  of  induction  into  office  created  by 
the  legislature,  yet  that  such  function  ex- 
tends only  to  the  ri^ht  to  declare  such  office 
elective  or  appointive;  and  that,  when  so 
declared  appointive,  the  volition  of  the  gov- 
ernor in  tilling  such  office  can  no  more  be 
influenced,  limited,  or  thwarted  by  the  legis- 
lative assembly  than  could  the  volition  of  an 
elector  in  filling  an  elective  office ;  and,  fur- 
ther, that,  as  the  legislative  assembly  has  no 
appointing  power  in  itself,  neither  can  it  con- 
fer such  power  in  whole  or  in  part  upon  any 
person,  persons,  or  body,  except  the  governor. 
This  last  claim,  while  not  made  in  words,  is 
the  logical  and  necessary  result  of  the  claim 
of  exclusive  appointing  power  in  the  execu- 
tive. The  fundamental  necessity,  under  the 
genius  of  our  government,  for  the  separation 
of  the  three  great  governmental  functions 
and  their  distribution  to  the  executive,  leg- 
islative, and  judicial  departments,  has  been 
so  often  demonstrated,  and  so  much  more 
forcibly  than  the  writer  could  do  it,  that  it 
becomes  us  to  accept  the  necessity  without 
recapitulatinj^  the  reasons  for  its  existence. 
We  accept  without  question  the  proposition 
that  when  our  constitution  vested  executive 
nnwer  in  the  governor,  and  legislative  power 
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in  the  legislative  assembly,  and  judicial 
power  in  uie  judiciary,  these  grants  were  in 
their  nature  exclusive,  and  that  neither  de- 
partment, as  such,  could  rightfully  exercise^ 
any  of  the  functions  necessarily  belonging^ 
to  another  department.  With  this  statement 
of  the  exclusive  nature  of  the  powers  of  the- 
different  departments,  If  appellants'  conten- 
tion that  the  power  to  appoint  to  office  passed 
to  the  governor  by  the  grant  of  executive 
power,  and  that  there  is  nothing  in  the  con- 
stitution in  any  manner  limiting  or  control- 
ling such  grant,  be  correct,  then  the  con- 
clusion is  obvious  that  so  much  of  chapter 
93,  Laws  Dak.  Terr.  1889,  cited  in  the  orig- 
inal  opinion,  as  required  the  appointment  of 
the  members  of  the  board  of  directors  of  the 
penitentiary  to  be  made  ''by  and  with  the 
advice  and  consent  of  the  council,"  was  re- 
pugnant to  the  constitution,  and  was  by  sec- 
tion 2  of  the  Schedule  to  that  instrument 
nullified  by  the  adoption  of  the  constitution. 
If,  however,  the  exclusive  power  to  appoint 
to  office  was  not  vested  in  the  governor  by 
the  grant  of  executive  power,  then  this  re- 
sult would  not  follow. 

Is  the  power  to  appoint  to  office  necessarily 
an  executive  function?  A  solution  of  this 
one  vital  point  must  rule  this  case.  It  is 
first  argued  that  it  is  not  competent  for  the 
senate  to  share  the  appointing  power  with 
the  governor,  by  reason  of  the  absence  of 
certain  orovisions  in  our  constitution.  It  ie 
provided  in  section  2,  art.  2,  of  the  Federal 
Constitution,  that  the  president  of  the  United 
States  shall  have  power,  by  and  with  the 
advice  and  consent  of  the  senate,  to  appoint 
certain  officers.  U.  S.  Rev.  Stat.,  §  1857, 
which,  as  section  61  of  the  Organic  Law  of 
Dakota  Territory,  was  in  force  when  chapter 
98,  Laws  1889,  was  enacted,  gave  the  gov- 
ernor power  to  appoint  certain  officers  by  and 
with  the  advice  and  consent  of  the  council. 
Our  constitution  contains  no  similar  provis> 
ion.  It  is  urged  that  these  provisions  were 
adopted  for  the  express  purpose  of  conferring 
upon  the  senate  a  share  in  the  appointing 
power  which  it  does  not  possess  in  the  absence 
of  such  provisions.  No  authority  is  cited  to 
support  the  position, and  we  deem  ii  radically 
wrong.  The  provision  in  the  Federal  Consti- 
tution was  adopted  for  the  purpose  of  confer- 
ring upon  the  president  a  power  which  he  did 
not  have.  We  think  this  is  clear,  for  several 
reasons.  The  provision  appears  in  the  article 
granting  and  defining  the  powers  of  the  exec- 
utive, and  not  in  the  article  defining  legisla- 
tive powers.  It  purports  on  its  face  to  be  a 
grant  of  power  to  the  executive.  The  phrase 
''by  and  with  the  advice  and  consent  of  the 
senate**  was  not  contained  in  the  original 
draft  of  the  section,  but  came  in  by  way  of 
amendment.  See  Journal  of  Convention,  p. 
225.  The  sole  object  of  the  original  draft  wa» 
to  confer  power  upon  the  presiaent  The  ob- 
ject of  the  amendment  was  to  put  a  limitation 
upon  that  power.  See  opinion  of  Mitchell, 
J.,  in  H<n)ey  v.  StaU,  119  Ind.  401,  also 
Mechem,  Pub.  Off.  §  110.  The  section  in 
the  organic  law  to  which  we  have  referred 
is  too  long  for  insertion  here,  but  the  plain* 
purpose  of  the  language  is  a  grant  of  quali- 
fied power  to  the  executive.    Any  other  con- 
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■Iruction  Is  atrftf  ned,  and  Tenders  a  large  por- 
tion of  the  section  worse  than  meaningless. 
Constitutional  provisions  empowering  the 
governor  to  appoint  officers  by  and  witn  the 
advice  and  consent  of  the  senate  are  found  in 
many  of  the  states,  and  always  in  the  article 
defining  the  powers  of  the  executive;  vet 
such  provision  is  wanting  in  the  constitution 
of  many  of  the  western  states,  among  which 
we  may  mention,  in  addition  to  our  own 
■tate,  Wisconsin,  Michigan,  Missouri,  Kan- 
sas, and  Iowa.  While  in  each  of  these  states 
the  executive  power  is  vested  in  the  srov- 
ernor,  yet  their  statute  books  are  full  of 
instances  where  offices  have  been  created  and 
made  appointive  bv  the  governor  **by  and 
with  the  advice  and  consent  of  the  senate. " 
The  constitutionality  of  these  provisions  has 
never  been  doubted  in  those  states,  so  far  as 
we  know.  We  think  it  clear  that  the  absence 
of  th^  provision  from  our  constitution  has 
no  effect  whatever  upon  the  power  of  the 
legislature  to  direct  that  appointments  be 
confirmed  by  the  senate. 

Is  the  senate  precluded  from  participating 
in  tbe  appointing  power  by  reason  of  the 
exclusive  executive  nature  of  that  function? 
Ck>un8el  for  appellants,  In  discussing  this 
point,  lose  sight  of  one  very  important  dis- 
tinction. The  legislative  department,  as 
such,  has  not  sought  to  exercise  or  to  par- 
ticipate in  exercising  tbe  appointing  power. 
It  has  simply  designated  certain  existing 
ofiScers,  to  wit,  the  senators,  who  should  thus 
participate.  Much  of  the  labor  of  counsel  is 
lost  in  this  case  by  their  failure  to  make  this 
distinction,  as  will  appear  when  the  cases 
are  examined.  Mr.  Mechem,  in  his  work  on 
Public  Officers,  says,  at  section  104:  **So 
it  is  said  that  appointments  to  office,  whether 
made  by  judicial,  legislative,  or  executive 
bodies,  are  in  their  nature  intrinsically  ex- 
ecutive acts."  He  cites  the  following  cases, 
all  of  which  are  relied  upon  bv  counsel  in 
this  case:  Taylor  y,- Com.  8  J.  J.  Marsh. 
401 ;  8taU  v.  Barbour,  53  Conn.  76,  55  Am. 
Rep.  65 ;  Aehley*8  Case,  4  Abb.  Pr.  85 ;  Mar- 
bury  ▼.  Madison,  5  U.  8.  1  Cranch,  187,  2  L. 
ed.  60;  HHnkn  v.  BuUivan,  64  Gal.  878. 

It  would  be  an  unwarranted  use  of  space 
to  review  these  cases  at  length.  We  are  con- 
vinced none  of  them  intended  to  assert  the 
doctrine  for  which  appellants  contend.  The 
case  from  Kentucky,  which  seems  to  be  a 
leading  case,  and  which  asserts  that  the 
power  to  appoint  to  office  is  inherently  ex- 
ecutive, still  upheld  an  appointment  made 
by  a  court  exercising  judicial  powers.  The 
cases  from  Connecticut  and  Abbott's  Practice 
were  instances  where  appointments  were 
made  b^  city  councils  which  were  upheld, 
and  which  in  no  manner  involved  the  power 
of  the  governor.  The  case  from  Cranch  in- 
Tolved  an  appointment  made  by  the  presi- 
dent, ''by  and  with  the  advice  and  consent 
of  the  senate.*  The  commission  bad  been 
signed  by  the  president,  and  sealed  by  the 
secretary  of  state,  and  the  action  was  brou^rht 
to  compel  delivery.  It  is  only  by  inference 
that  the  opinion  states  the  appointment  to 
offloe  to  be  an  executive  function.  The  case 
from  California  is  entirely  foreign  to  the 
point.  Much  reliance  is  placed  upon  the 
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case  of  StaU  v.  Kennon,  7  Ohio  St.  647.  The 
case  is  not  applicable.  It  deals  entirely 
with  the  lack  of  power  in  the  legislature, 
and  not  with  the  exercise  of  power  in  the 
executive.  The  constitutional  provision  in 
that  state  declared:  ''But  no  appointing 
power  shall  be  exercised  by  the  general  as- 
sembly except,"  etc.  As  said  by  Swan,  «/.. 
in  that  case:  ''Appointing  power  by  the 
general  assembly  is  thus  cut  up  by  the  roots, 
except  only  In  the  special  cases  in  which  it 
is  expressly  given  by  the  constitution  itself. " 
Then  the  constitution  contained  "negative 
words  to  limit  the  legislative  authority.'* 
Nevertheless,  the  general  assembly  enacted  a 
law  creating  a  board  to  do  certain  work  and 
appoint  certain  officers,  and  named  the  mem> 
bers  of  the  board  in  the  act.  This  was  held 
to  be  an  exercise  of  the  appointing  power,, 
and  void.  But  the  court  aeclinea  to  say, 
even  under  the  prohibitive  language  of  their 
constitution,  that  the  legislative  assembly 
might  not  create  a  board  of  appointers  to 
office  and  direct  the  manner  of  their  induction 
into  office,  but  held  that  **  directing  by  law 
the  manner  In  which  an  appointment  shall 
be  made,  and  making  an  appointment,  are 
the  exercise  of  two  different  and  distinct 
powers, — ^the  one,  prescribing  how  an  act 
shall  be  done,  being  legislative;  and  the 
other,  doing  the  act,  bein^  administrative." 
JtM^dSwan,  in  his  concurring  opinion,  clear- 
ly intimates  that  the  legislative  assembly 
might  enlarge  the  scope  of  an  existing  office, 
and  require  the  incumbent  to  exercise  addi- 
tional functions,  such  as  the  appointing 
power.  StaU  v.  Hyde,  131  Ind.  !W,  13  L.  R. 
A.  79,  was  another  instance  where  the  legis- 
lature created  a  state  office,  and  named  the 
incumbent,  and  empowered  him  to  appoint 
certain  other  officers,  and  to  fill  vacancies. 
A  provision  of  the  Indiana  constitution,  after 
dividing  governmental  powers  among  the 
three  departments,  provided  that  **  no  person 
charged  with  official  duties  under  one  of  these 
departments  shall  exercise  any  of  the  func- 
tions of  another,  except  as  in  this  const itu> 
tion  expressly  provided. "  A nother  provision 
empowered  the  governor  to  fill  vacancies  in 
state  offices.  The  court  held — three  judgca 
against  two— that  the  act  of  the  legislature 
violated  both  of  these  constitutional  pro- 
visions. A  study  of  the  majority  opinion 
shows  it  to  be  grounded  upon  tbe  fact  that 
there  was  no  express  authority  conferred  upon 
the  lesrislature  by  the  constitution  to  fill 
such  office.  The  court  says :  **  Whatever  may^ 
be  said  of  the  constitution  of  other  states,  it 
cannot  be  successfully  maintained  that,  under 
the  constitution  of  this  state,  the  legislature 
possesses  latent  or  undefined  power.''  If 
there  be  any  reasoning  in  that  case  that  doe9 
not  meet  our  approval,  it  is  based  upon  & 
constitutional  provision  which  we  do  not 
have.  The  case  of  8taU  ▼.  PeeUs,  121  Ind. 
495,  8  L.  R.  A.  228,  is  in  its  main  featurea 
identical  with  StaU  v.  Hyde, 

Our  own  researches  fully  confirm  tbe  state- 
ment of  Chief  Justice  Elliott  in  his  dissenting 
opinion  in  the  case  last  named,  where  he 
says:  "I  have  searched  with  all  possible 
care,  but  I  can  find  no  decision  which  sus- 
tains the  contention  of  the  relator  that  thd 
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appointing  power  resides  In  tbe  governor. 
I  find  no  conflict,  bat  entire  unanimity ;  for, 
in  every  case  that  I  have  seen,  it  is  affirmed 
that,  unless  expressly  prohibited  by  consti- 
tutional provisions,  there  is  a  class  of  offices 
which  the  legislature  may  create  and  fill  by 
appointment."  Mechom  on  Public  Officers 
(sec.  108  )says:  "But  the  power  to  appoint 
offlcera,  excepting,  perhaps,  those  who  are  to 
assist  him  in  the  discharge  of  his  personal 
executive  duties,  is  not  inherent  in  the  chief 
executive,  but  must  exist,  if  it  exist  at  all, 
by  virtue  of  the  authority  conferred  upon 
him  by  the  sovereign  power."  By  this  we 
understand  the  author  to  mean  that  the  fact 
that  executive  power  is  lodged  with  the  gov- 
ernor—the fact  that  he  is  constituted  cnief 
executive— does  not  give  him  appointing 
power.  In  Baltimore  v.  State,  15  Md.  876, 
cited  in  original  opinion  in  this  case,  the 
court  said :  "^  We  are  not  prepared  to  admit 
tliiit  the  power  of  appointment  to  office  is  a 
luuccion  intrinsically  executive,  in  the  sense 
in  which  we  understand  the  position  to  have 
been  taken;  namely,  that  it  is  inherent  in, 
and  necessarily  belongs  to,  the  executive  de- 
partment. Under  some  forms  of  government 
It  may  be  so  regarded,  but  the  reason  does 
not  apply  to  our  system  of  checks  and  bal- 
ances in  the  distribution  of  powers,  where 
the  people  are  the  source  and  fountain  of 
government,  exerting  their  will  after  the 
manner  and  by  instrumentalities  specially 
provided  in  the  constitution.  The  case  cited 
[3  J.  J.  Marsh.  401]  afiirms  that  it  is  intrin- 
sically executive:  but  the  Judge  explains 
that  the  nature  of  the  power  is  executive, 
whether  exercised  by  the  governor  or  a  court, 
as  distinguished  from  those  acts  of  the  court 
that  are  merely  judicial.  But  it  is  nowhere 
intimated  that  another  department  than  the 
executive  cannot  exercise  the  power."  The 
erudite  Judge,  Cooley,  in  speaking  of  this 
same  Kentucky  case,  so  much  relied  upon, 
after  stating  that  the  case  declared  the  ap- 
pointing power  to  be  inherently  executive, 
says:  ^In  a  certain  sense  this  is  doubtless 
fio,  but  it  would  not  follow  that  the  legisla- 
ture could  exercise  no  appointing  power,  or 
could  confer  none  on  others  than  the  chief 
executive  of  the  state.  Where  the  constitu- 
tion contains  no  negative  words  to  limit  the 
legislative  authority  in  this  regard,  the  leg- 
islature, in  enacting  a  law,  must  decide  for 
itself  what  are  the  suitable,  convenient,  or 
necessary  agencies  for  its  execution,  and  the 
authority  of  the  executive  must  be  limited 
to  taking  care  that  the  law  is  executed  by 
such  agencies."  Cooley,  Const.  Lim.  18o, 
Tiote  g.  In  Biggs  v.  McBride,  17  Or,  640.  6 
L  R.  A.  115,  cited  in  original  opinion,  the 
court  says:  *'It  was  not  claimed  at  the  ar- 
gument that  there  is  any  express  provision 
of  the  constitution  which  authorized  the  gov- 
ernor in  direct  terms  to  make  the  appoint- 
ment in  question,  but  that  it  is  included  in 
the  grant  in  section  1,  art.  5,  of  the  Consti- 
tution. That  section  declares:  'The  chief 
executive  power  of  the  state  shall  be  vested 
in  the  governor. '  Now,  if  it  could  be  shown 
that  the  power  to  appoint  all  officers  which 
are  not  expressly  made  elective  by  the  people 
is  a  part  of  'the  chief  executive  power  of  the 
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state,'  the  appellant's  contention  would  be 
sustained.  But  no  authority  whatever  haa 
been  cited  to  sustain  this  view,  nor  is  it  be* 
lieved  that  any  exists.  On  the  contrary,  the 
provisions  of  uie  fifth  article  of  the  constitu- 
tion, which  relates  to  the  executive  depart- 
ment, all  seem  at  variance  with  this  view. 
The  framers  of  this  instrument  evidently 
designed  that  no  prerogative  powers  should 
be  left  lurking  in  any  of  its  provisions.  No 
doubt,  they  remembered  something  of  the 
history  of  the  conflicts  with  prerogatives  in 
that  country  from  which  we  inherited  the 
common  law.  They  therefore  defined  the 
powers  of  the  chief  executive  of  the  state  so 
clearly  and  distinctly  that  there  ought  to  be 
no  controversy  concerning  the  meth(xl  of  fill- 
ing the  same,  or  in  some  cases  of  chanj^ing 
the  method  of  filling  an  existing  office."^  u 
is  proper  here  to  state  that  the  constitution 
of  Oregon  contains  the  express  prohibitive 
language  quoted  from  Indiana,  and  the  sec- 
tion granting  the  governor  the  express  power 
of  appointment  is  much  broader  than  our 
section  78.  In  this  case,  also,  the  appoint- 
ment was  made  by  the  legislature.  In  PeqpU 
y.  Freeman,  80  Cal.  288,  it  is  said:  *'The 
contention  on  the  part  of  the  relator  is  that 
appointing  to  office  is  intrinsically,  essen- 
tially, and  exclusively  an  executive  func- 
tion, and  therefore  cannot  be  exercised  by  the 
legislature. "  The  court  then  quotes  the  con- 
stitutional provision  dividing  governmental 
functions,  which  is  practically  the  same  as 
in  Indiana,  and  adds:  "If  the  making  of 
appointments  to  office  is  a  function  which, 
in  the  sense  of  the  constitution,  appertains 
to  the  executive  department  of  the  state  gov- 
ernment, there  would  seem  to  be  no  escape 
from  the  conclusion  that  the  appointment  of 
the  respondent  by  the  members  of  the  legisla- 
tive department  was  invalid,  unless  by^some 
specific  provision  of  the  constitution  such 
appointment  is  expressly  directed  or  per- 
mitted. On  the  part  of  the  respondent,  it  is 
contended  that  such  specific  provision  it 
found  in  section  4  of  article  20,  which  reads 
as  follows :  'Sec.  4.  All  officers  or  commis- 
sioners whose  election  or  appointment  is  not 
provided  for  by  this  constitution,  and  all 
officers  or  commissioners  whose  offices  or 
duties  may  hereafter  be  created  by  law,  shall 
be  elected  by  the  people,  or  appointed  as  the 
legislature  may  direct '  But  we  cannot  con- 
strue this  section  as  an  express  direction  or 
permission  to  the  legislature  to  exercise  the 
power  of  appointment  to  office,  if  that  is  es- 
sentially an  executive  function.  It  would 
upon  such  an  assumption  amount  only  to  this : 
that,  with  respect  to  newly  created  offices, 
or  offices  not  provided  for  in  the  constitution, 
the  legislature  may  direct  whether  they  shall 
be  filled  by  popular  election  or  by  executive 
appointment;  in  other  words,  that  the  leg- 
islature may  prescribe  the  rule  of  selection, 
but  may  not  itself  make  the  selection.  State 
V.  Kennon,  7  Ohio  St.  561.  Our  decision, 
therefore,  must  depend  upon  the  solution  of 
the  question  whether  appointment  to  office 
is  essentially  an  executive  function."  And, 
on  a  review  of  the  authorities,  the  court 
holds  that  it  is  not  an  executive  function. 
The  language  in  the  Nevada  cases  cited  is 


1888. 


BxATBy  esr  rek  Stahj^ibh,  t.  Bouchbil 


64d 


even  stronger,  bat  we  will  not  take  space  to 
quote  it.  Mechem  on  Pablic  Officers  (sec. 
110)  reads  as  follows:  "The  power  of  ap- 
pointment may  be  absolute  or  conditional. 
Where  it  is  absolute,  the  choice  of  the  ad- 
pointinff  power,  if  it  falls  upon  an  eligible 
personals  conclusive.  But  frequently  the 
power  of  appointment  is  conditional,  and 
may  be  exercised,  as  in  the  case  of  the  presi- 
dent of  the  United  States,  'by  and  with  the 
consent  of  the  senate'  or  some  other  body 
only,  and  this  requirement  of  assent  or  con- 
firmation is  found  in  all  grades  of  municipal 
offices. "  But  the  j^rant  of  executive  power  to 
the  governor  is  never  conditional.  The  con- 
dition is  always  found  in  a  subsequent  pro- 
vision granting  express  appointing  power. 
But,  if  the  grant  of  executive  power  carries 
with  it  appointing  power,  then  these  well- 
nigh  universal  subsequent  provisions  ex- 
pressly granting  appointing  power  are  mean- 
ingless and  confusing  surplusage.  But  we 
are  not  allowed  to  thus  construe  the  organic 
law.  "In  written  constitutions  there  are  no 
meaningless  words.  In  the  declared  will  of 
the  sovereign  people,  every  word  has  an  office 
and  a  purpose.  Hence  these  subsequent  pro- 
visions must  be  necessary,  and  if  necessary, 
it  is  because  power  to  appoint  to  office  does 
not  necessarily  adhere  in  executive  power." 
One  further  (quotation  will  be  excused  by 
reason  of  the  incomparable  ability  and  fair- 
ness of  the  mind  from  which  it  issued.  " The 
inferences  which  I  think  follow  from  these 
views  are  two :  First,  that  the  denomination 
of  a  department  does  not  fix  the  limits  of  the 
powers  conferred  upon  it,  nor  even  their  ex- 
act nature;  and,  second,  (which,  indeed, 
follows  from  the  first,)  that  in  our  American 
governments  the  chief  executive  magistrate 
aoes  not  necessarily,  and  by  force  of  his  gen- 
eral character  of  supreme  executive,  possess 
the  appointing  power.  He  may  have  it  or 
he  may  not.  according  to  the  particular  pro- 
visions applicable  to  each  case  in  the  re- 
spective constitutions."  Webster's  Speech 
on  the  Presidential  Protest. 

A  careful  study  of  all  authorities  to  which 
we  have  been  cited  and  all  that  we  are  able 
to  find  has  made  it  entirely  clear  to  each 
member  of  this  court  that  the  power  of  ap- 
pointment to  office  does  not  necessarily  and 
in  all  cases  inhere  in  the  executive  depart- 
ment, and  that  when,  as  in  this  state,  the 
express  provisions  of  the  constitution  vest  in 
the  governor  a  limited  power  of  appointment, 
such  grant  is  exclusive,  and  no  other  or 
n-eater  appointing  power  can  be  exercised. 
It  is  different  with  the  legislative  depart- 
ment It  is  conceded  in  the  brief  of  counsel 
that,  by  the  great  weight  of  authority,  con- 
stitutional provisions  are  in  the  nature  of 
grants  of  power  to  the  executive  and  judi- 
ciarv,  but  are  limitations  upon  the  power 
of  the  legislature.  This  is  no  doubt  true. 
All  governmental  power  not  by  tlie  consti- 
tution lodired  elsewhere  resides  in  the  legis- 
lature. **  Whenever  a  power  is  not  d  isti  nctly 
either  legislative,  executive,  or  judicial,  and 
is  not  by  the  constitution  distinctly  contided 
to  a  department  of  the  government  desig- 
nated, the  mode  of  its  exercise  and  the  agency 
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must  necessarily  be  determined  by  law;  in 
other  words,  must  necessarily  be  under  the 
control  of  the  legislature."  Cooley,  Const, 
Law,  44.  "The  general  rule  is  that  the  leg- 
islature may  exercise  any  power  not  denied 
to  it  by  the  constitution  of  the  state,  or  the 
exercise  of  which  is  not  prohibited  by  the 
federal  coDstitution."  Day  Land  d  Cattle 
Co,  V.  State,  68  Tex.  545.  Many  of  the  au- 
thorities already  cited  bear  upon  this  sub- 
ject, and  from  them  the  conclusion  is  clear 
that,  where  the  legislature  has  the  power  'to 
establish  by  law  state  institutions, — as,  for 
instance,  a  state  penitentiary,— it  also  has 
the  power,  as  incident  to  the  power  of  es- 
tablishment, to  say  by  what  means  and  agen* 
cies  the  law  shall  be  carried  into  effect ;  and, 
even  when  all  appointing  power  is  expressly 
denied  to  tlie  legislature,  it  still  has  power 
to  annex  additional  duties  to  an  existing  of- 
fice. Walker  v.  Cincinnati,  21  Ohio  St.  14, 
8  Am.  Rep.  24 ;  State  v.  Harmon,  81  Ohio 
St.  250-258 ;  Bridges  v.  S/iallrrosM,  6  W.  Va. 
562.  If  this  be  not  true,  and  if  the  exclusive 
power  of  appointment  rests  in  the  executive, 
then  the  relator  must  assuredly  full  in  this 
case,  because  the  law  which  established  the 
penitentiary  (Special  Laws  Dak.  Terr.  1883, 
chap.  30)  aeclared  the  warden  thereof  to  be 
a  public  officer,  and  directed  tliut  his  ap- 
pointment should  be  made  by  the  board  of 
directors.  Relator  is  in  this  court  claiming 
title  to  an  office  by  virtue  of  an  appointment 
by  a  board  created  and  vested  with  appoint^ 
Ing  power  by  the  legislative  assembly,  but 
urines  in  support  of  his  claim  that  the  ap- 
pointing power  is  vested  exclusively  in  the 
executive,  and  the  legislative  assembly  can 
in  no  manner  control  the  same. 

If  in  any  case  a  court  should  be  controlled 
by  contemporaneous  construction,  we  are  cer- 
tainly bound  in  this  case.  That  the  consti- 
tutional convention  that  framed  that  state 
constitution  fully  understood  that  the  senate 
might  be  empowered  to  act  with  the  execu- 
tive in  making  apprintments  to  office  is  per- 
fectly clear  from  section  39  of  the  Constitu- 
tion, which  provides  "that  no  member  of  the 
legislative  assembly  shall  receive  any  civil 
appointment  from  the  governor  or  governor 
and  senate  during  the  term  for  which  he  was 
elected."  Every  governor  of  the  state,  since 
our  admission  into  the  Union,  has  also  acted 
upon  the  same  theory  by  submitting  to  llie 
senate  the  names  of  nominees  for  appointing 
offices,  and  every  senate  has  acted  upon  such 
nominees  by  confirming  or  rejecting  the  same. 
During  the  three  sessions  of  the  legislature 
that  have  been  held  since  statehood,  and  since 
the  adoption  of  the  constitution,  not  less  than 
twenty -three  separate  laws  have  been  passed 
creating  appointive  offices  where  the  governor 
has  been  required  to  share  the  appointment 
with  some  other  person  or  persons  or  body, 
usually  the  senate.  All  of  these  acts,  seven 
of  which  were  passed  by  the  last  legislature, 
and  signed  by  the  present  executive,  are  un- 
constitutional and  void,  on  the  theory  that 
the  exclusive  appointing  power  rests  in  the 
executive. 

Thus  much  we  have  deemed  it  proper  to 
say  in  explanation  of  the  position  taken  in 
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the  original  opinion.  It  is  apparent  fh>in 
what  we  have  said  that  our  original  viewB 
are  in  no  manner  changed.  We  are  required 
in  this  case  to  choose  between  officers  ap- 
pointed by  I  be  governor  and  senate  and  offi- 
cers appointed  by  the  governor  alone.    In  de- 


claring the  former  to  be  the  legal  officers, 
we  have  no  fear  of  in  any  manner  yiolatine 
the  declared  will  of  tbe  sovereign  people  (3 
this  state,  as  expressed  in  their  constitution. 

The  petition  for  re^iearing  is  detML 

All  concur. 
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*1.   Where  a  promissory  note  eeenred 
by  a  mortgagee  is  barred  by  the  statute  of 

^Headnotes  by  Johnston,  J. 


limitations,  an  action  to  foreclose  tbe  mortgage 
cannot  be  maintained. 

8.  A  creditor  who  must  take  afllrmative 
action  to  obtain  a  riff  ht  or  remedy  can  not  safely 
sit  still  when  he  mfgrht  act,  nor  long  delay  the 
taking  of  such  Initiatory  steps  as  wtll  enable  him 
to  maintain  the  action:  and  where  he  falls  to  act 
or  take  the  ea^ential  stepe  within  a  reaaonabiti 
time  the  statutory  limitation  wUl  run. 

8.   The  maker  of  a  note  secured  by  a 


Mots.— JC/eet  'of  tuituiory  bar  of  principcU  debt 
on  the  i-ioht  to  forecloae  a  murtgaoe  or  deed  of  irvtt 
wecuring  the  same. 

As  the  construction  of  the  limitation  laws  is 
largely  local  and  although  originally  obtained  from 
A  common  source,  much  alti'red  by  statutes,  it  ig 
thought  best  to  classify  these  decisions  by  states. 

Stales  holding  that  the  limitation  laws  as  to  the 
det>t  do  not  apply  to  the  mortgaoe. 

Alabama, 
.  In  Alabama  the  statute  of  limitations  barring  an 
action  on  the  debt  does  not  affect  an  action  on  the 
mortgage,  but  after  twenty  years  the  mortgage 
will  be  presumed  to  be  paid.  The  principle  pre- 
▼ailing  there  is  that  statutes  of  limitation  only  re- 
late to  the  remedy. 

A  bill  to  foreclose  is  not  barred  because  an  action 
at  law  for  ejectment  would  be.  Before  Ala.  Rev. 
Code.  (3881,  a  court  of  equity  obeyed  the  statute 
of  limitation  in  cases  of  concurrent  Jurisdiction. 
In  other  cases  the  statutes  were  applied  by  anal- 
ogy. The  only  principle  available  to  the  mortga- 
gor, is  the  presumption  of  payment  after  twenty 
years.    Coyle  v.  Wilkins,  57  Ala.  106. 

After  twenty  years  a  mortgage  will  be  presumed 
paid.    Ooodwyn  v.  Baldwin,  60  Ala.  127. 

In  an  action  on  a  vcndor^s  lien  it  was  said  that 
statutes  of  limitation  do  not  annul  or  extinguish 
contracts  but  relate  only  to  the  remedy.  A  mort- 
gagee in  Alabama  bas  also  the  remedy  of  ejectment 
as  well  as  an  action  en  the  debt  or  foreclosure. 
Warev.  Curry,  67  Ala.  274. 

Arkansas. 

Prior  to  1887  foreclosure  was  not  barred  in  Arkan- 
sas as  by  reason  of  an'  action  for  the  debt  bein^ 
barred,  as  the  mortgagee  was  held  to  have  an  Inter- 
est in  the  land  which  could  only  be  barred  by  the 
time  necc'ssary  to  har  a  suit  in  ejectment.  Cold- 
cleugh  V.  Johnson,  34  Ark.  312;  Guthrie  v.  Field,  21 
Ark,  879;  Hall  v.  DencUa,  28  Ark.  606;  Bimie  v. 
Main,  29  Ark.  601;  Smith  v.  Woolf  oik,  115  U.  8. 14S, 
f»  L.  ed.  867. 

In  an  action  to  enforce  a  deed  of  trust  on  slaves 
the  court  says  that  courts  of  equity  have  adopted 
as  the  period  of  limitation  to  a  foreclosure  the 
length  of  time  allowed  to  bring  a  suit  of  ejectment 
and  the  same  rule  applies  to  personalty,  and  that  the 
limitation  would  be  in  that  case  three  years.  Sul- 
livan V.  Hadley,  16  Ark,  129. 

In  a  suit  to  enforce  a  vendorn*  lien  it  wss  said  that 
these  decisions  are  based  ^*upon  the  ground  that  the 
security  Is  distinct  in  Its  form  from  the  debt,  and 
bas  a  legal  import  more  extensive  than  the  mere 
21  L.  R.  A. 


evidence  of  the  debt.**    Linthlcum  t.  Tapscott,  28 
Ark.  287. 

And  the  same  court  In  a  similar  case  said:  **That 
the  t>arring  of  the  debt  bars  also  a  foreclosure  of 
the  mortgage  Intended  to  secure  It,  Is  a  logical  se- 
quence in  those  states  where  a  mortgage  is  regard- 
ed merely  as  a  pledge."  Stephens  v.  Shannon,  IS 
Ark.  464. 

But  the  rule  in  that  state  was  changed  by  the 
Arkansas  Act  of  March  31,  1887,  providing  that 
mortgages  shall  be  barred  if  a  suit  on  the  debt  is 
barred,  and  this  applies  to  all  mortgages  not  barred 
prior  to  its  passage,  except  such  as  would  be  barred 
at  once  under  its  operation.  Duke  t.  State,  66  Ark. 
48ft. 

Connecticvl, 

In  this  state  an  action  on  the  mortgage  is  not  af- 
fected by  the  fact  that  an  action  on  the  note  is 
baried.  Belknap  v.  Gleason,  U  Conn.  164, 27  Am. 
Dec.  721;  Hough  v.  Bailey,  82  Conn.  289. 

This  is  on  the  ground  that  the  remedies  on  the 
mortgage  and  note  are  different,  as  in  Connecticut 
a  payment  after  the  law  day  will  not  defeat  an  ac- 
tion of  ejectment  by  the  mortgagee.  The  statute 
of  limitation  only  suspends  the  remedy.  It  does 
not  annihilate  the  debt. 

But  as  fifteen  years  would  bar  an  action  in  Con- 
necticut to  redeem,  the  same  rule  will  be  applied 
to  the  remedy  of  foreclosure  where  the  mortgagor 
Is  in  possession.  Haskell  v.  Bailey,  28  Conn.  660; 
Fox  ▼.  Blossom.  17  Blatchf .  862. 

Where  a  first  mortgagee  gave  up  the  note  for  a 
release  by  the  mortgagor  to  him  of  the  equity  of 
redemption,  a  Junior  mortgagee  must  pay  off  this 
debt  before  he  can  foreclose,  and  the  first  mortga- 
gee being  In  poeeesslon.  Is  not  affected  by  the  stat- 
ute barring  an  action  on  his  debt.  Baldwla  T* 
Norton,  2  Conn.  168. 

Florida. 
A  suit  to  foreclose  a  mortgage  Is  an  action  on  an 
instrument  of  writing  under  seal,  and  is  not  con- 
trolled by  the  bar  of  an  action  on  the  note. 
Browne  v.  Browne,  17  Fla.  607, 86  Am.  Bep.  96;  Jor- 
dan ▼.  Sayre,  24  Fla.  1. 

QeorgkL 

An  action  on  the  mortgage  fs  not  barred  al- 
though an  action  on  the  debt  Is  barred  by  the  stat- . 
ote  of  limitations.    Blkins  v.  Edwards,  8  Ga.  826. 

The  same  distinction  is  recognised  in  a  decision 
that  a  note  not  under  seal  is  barred  In  Ctoorgla  In 
six  years,  notwithstanding  a  suit  on  a,  mortgage 
covenanting  to  pay  an  attomeyHi  fee  also,  where 
there  is  no  prayer  to  foreclose  the  mortgage,  and 
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WAOvtgaLge  removed  ttoan  the  starte  after 
the  maturity  of  the  note,  and  was  absent  until 
his  death.  No  administration  was  ever  had  upon 
ilia  estate,  nor  were  any  steps  taken  to  enforce 
the  collection  of  the  secured  debt  until  about  ten 
jears  after  his  death,  when  an  action  to  foreclose 
the  mortgtLge  was  begun.  Held,  that  the  action 
was  barred. 
4«  The  statutory  proTleloii  which  ikf- 
Ibrds  minors  the  ri|fht  to  redeem  lands 
from  tax  sale  after  they  reach  majority  ap- 
plies only  to  lands  that  are  owned  by  minors,  or 
in  which  they  had  an  interest  at  the  time  of  the 
tax  sale. 

(May  6, 1888.) 

ERROR  to  the  District  Court  for  Bourbon 
County  to  review  a  Judgment  in  favor  of 
defendants  in  an  action  brought  to  foreclose  a 
mortgage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.   E.  F.  Ware,  with  Messrs.  B.  Hod- 


son  and  Cory  A  Hulhert,  for  plaintiff  in 
error: 

Absence  of  a  debtor  from  the  state  stops  the 
running  of  the  statute  of  limitations. 

Code  Civil  Proc.i21;  MorreU  r.  Ingle,  28 
Kan.  82;  I^elaim  v.  Herkel,  80  Ran.  457;  Case 
▼.  Frasfier,  81  Kan.  (J89. 

This  is  a  proceeding  in  rem.  We  reach  the 
land  direct  and  not  by  administration.  Our 
interest  is  not  barred. 

Crocker  y.  Pearson,  41  E[an.  410;  Hanson  v. 
Towle,  19  Ran.  273;  Toby  v.  Allen,  8  Kan. 
899;  Spurloek  v.  Sproule,  72  Mo.  508;  Allen  v. 
Moer,  16  Iowa,  807;  Wiltsie,  Moitgage  Fore- 
closures, par.  68.  p.  78. 

We  have  a  right  to  redeem  here  through  the 
minor,  David  £.  Kulp.  Any  person  may  re- 
deem who  has  any  right  in  the  land  or  any 
title  to  its  possession  which  can  be  deemed  an 
estate  therein. 

Duhois  V.  Hepburn,  85  U.  B.  10  Pet.  1,  9  L. 
ed.  825;  Neily.  Boeier,  49  Ark.  551;  MeDou- 


tbe  action  is  brought  in  a  different  county  from 
that  in  which  the  land  is  situated.  Allen  v.  Glenn, 
«7Ga.414. 

8o  a  note  not  under  seal  is  barred  In  Geonrla  in 
sixteen  years  although  secured  by  a  deed  as  collat- 
eral, as  6a.  Code,  •  2188,  declares  the  policy  of  tbo 
law  to  be  against  the  creation  of  liens  by  tiie  de- 
posit of  title  deeds.  This  deposit  did  not  make 
even  an  equitable  mortgage.  Davis  v.  Davis,  88 
Oa.191. 

So  in  an  action  of  assumpsit  on  a  note  the  court 
•aid  that  when  the  creditor  has  two  remedies,  he 
may  use  one,  although  the  other  may  be  barred. 
8hipp  V.  Davis.  78  Ga.  SOL 

An  early  case  (1808)  held  that  the  limitation  act 
of  Gtoorgia  did  not  bar  a  suit  of  foreclosure,  but 
was  intended  to  apply  to  actions  at  law.    Higgin- 
«on  V.  Mein,  8  U.  8.  4  Cranch,  41S,  2  L.  ed.  664. 
Idaho. 

An  action  of  foreclosure  of  a  mortgage  is  not 
tMETCd  by  reason  of  an  action  for~lhe  debt  being 
twrred.    Kelly  v.  Leachman  (Idaho)  May  8, 189a. 

Maine. 

In  Maine  it  was  held  that  a  mortgage  security  Is 
not  within  any  branch  of  the  statute  of  limitations 
and  that  while  twenty  years  wi]l  authorize  the  pre- 
«umption  of  payment  this  may  be  overcome  by 
evidence.   Joy  v.  Adams,  26  Me.  830. 

So  in  a  suit  to  redeem  it  was  said  that  If  a  note 
jecuied  by  a  mortgage  is  barred  by  the  statute  of 
limitations,  yet  if  not  paid  an  action  may  be  had 
on  the  mortgage.  Crooker  v.  Holmes,  65  Me.  1%, 
fO  Am.  Rep.  687. 

Maryland. 

The  dicta  in  this  state  indicate  that  an  action  to 
foreclose  a  mortgage  is  not  affected  by  the  bar  of 
an  action  on  the  debt 

This  doctrine  is  declared  in  a  suit  for  vendor*s 
Hen.   Lingan  v.  Henderson,  1  Bland,  Gh.  2S6. 

And  again  in  an  action  to  sell  land  to  pay  debts 
of  estate,  where  a  purchase- money  lleif  was 
olaimed,  it  was  said  that  the  statute  of  limitations 
has  never  been  considered  as  applying  to  a  mort- 
gage but  the  mortgagee  may  bring  ejectment 
or  debt  or  foreclosure.  Magruder  v.  Peter,  11  Gill 
A  J.  217. 

Where  the  question  was  not  before  the  court  it 
was  said  that  '^although  limitations  may  be  a  bar 
to  an  action  at  law  on  a  promissory  note,  referred 
to  in  a  mortgage,  after  the  lapse  of  three  years, 
yet  if  the  mortgage  coo  tains  a  covenant  to  pay  the 
debt,  an  action  wtll  lie  on  the  covenant  at  any  time 
within  twelve  years  from  default."  Earnshaw  v. 
Stewart,  64  Md.  513. 
S1L.R.  A. 


MoMaehuaetts. 

The  right  of  the  mortgagee  on  his  mortgage  is 
not  affected  by  the  statutory  bar  of  an  action  on 
the  note.  Thayer  v.  Mann,  19  Pick.  586;  East- 
man  v.  Foster,  8  Met.  19;  Bacon  v.  Mclntire,  8  Met. 
87;  Norton  v.  Palmer,  142  Moss.  433. 

Before  the  mortgagor  can  have  the  mortgage  set 
asklo  on  the  ground  that  the  note  Is  barred  by  lim- 
itation, he  must  conform  to  the  rules  of  equity 
and  pay  the  debt.    Balch  v.  Onion,  4  Gush.  559. 

The  mortffagee*s  title  to  personal  property  is  not 
affected  by  the  fact  that  the  note  secured  by  tbe 
mortgage  is  barred.  Grain  v.  Paine,  4  Gush.  483,  50 
Am.  Dec.  807.  See  also  Sullivan  v.  Hadley,  16  Ark. 
129. 

MtcMoan. 

Since  1879  the  statute  tNurs  an  action  on  a  mort- 
gage to  fifteen  years,  prior  thereto  an  action  on  a 
mortgage  was  a  purely  equitable  one,  and  tbe  stat- 
ute of  limitations  affecting  the  debt  did  not  apply. 
Powell  V.  Smith,  80  Mich.  451:  Webber  v.  Ryan,  54 
Mich.  70:  Michigan  Ins.  Co.  v.  Brown,  11  Mich.  265. 

The  Michigan  Act  of  1879,  limiting  the  action  on 
mortgages  to  fifteen  years  and  providing  that  it 
shall  not  apply  to  those  which  have  l>een  due  fif- 
teen years,  but  as  to  them  five  yearn  shall  be  a  bar, 
is  not  as  to  any  other  class  of  mortgages  retro- 
spective. McKesson  v.  Davenport,  10  L.  R.  A.  507, 
88  Mich.  2U. 

But  a  mortgage  will  not  keep  alive  the  personal 
obligation  to  pay  the  debt  after  the  time  when  it 
would  otherwise  be  outlawed.  Lashbrooks  v. 
Hatheway,  62  Mich.  124. 

There  can  be  no  personal  decree  in  foreclosure 
after  an  action  on  the  debt  is  barred.  Prior  to 
1879  there  was  no  statute  of  limitations  in  force  in 
Michigan  applicable  to  mortgages  on  real  estate, 
and  courts  of  equity  only  followed  the  law  by  an- 
alogy, and  in  equity  the  presumption  of  payment 
could  be  rebutted  by  evidence.  Baent  v.  Kenni- 
cutt,  67  Mich.  268. 

Minnesnta. 

An  action  on  a  mortgage  is  not  affected  by  the 
limitation  la  ws  as  to  the  debt.  Ozmun  v.  Kesmoids, 
11  Minn.  459. 

Mmnesora  Gen.  Stat.,  chap.  81.  title  2,  f  29,  provid- 
ing that  fl  rteen  years  phall  be  a  bar  to  a  f  oreclosure^ 
does  not  give  the  right  to  take  a  personal  judg- 
ment for  the  debt,  that  is  tMurred  in  six  years  by 
Geo.  Stat.,  chap.  66,  S  6.  Slingerland  v,  Sherer,  46 
Minn.  422. 

Mississt'p^pi, 

It  was  formerly  held  in  this  state  that  an  action  to 
foreclose  was  controlled  by  the  same  time  as  an 
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gall  y.  Manlwun,  89  La.  Ann.  1005;  Rev. 
btat  1889,  par.  7003. 

Under  many  former  rulings  of  this  court, 
the  statutes  of  limitations  could  not  ruu  while 
8.  H.  Kulp  and  his  heirs  were  out  of  the  state 
.  or  after  his  death  until  administration  was  had. 
Our  rights  were  acquired  under  this  conatruc- 
tioD  of  the  law,  which  was  not  changed  until 
after  this  action  was  pending  in  this  court. 
We  insist  that  the  former  decisions  are  the  law 
of  this  case  and  that  our  mortgage  is  not 
barred. 

Only  in  those  cases  where  the  law  of  admin- 
istration is  invoked  will  the  statute  of  limita- 
tions there  applicable  be  applied. 

Lay  V.  Mechanics  Bank,  61  Mo.  72. 

The  fact  that  a  claim  against  an  estate  was 
barred  did  not  bar  the  foreclosure  of  a  mort- 
gage given  to  secure  it. 

Allen  V.  Moer,  stipra.  See  also  Games  v. 
Cravdall,  4  Iowa,  151;  Moore*  v.  ElUicoith.  22 
Iowa,  299;  and  cases  cited;  Oimble  v.  Ackley, 


12  Iowa,  27;  Graham  t.  Ttning,  1  Tex.  689 
Bichel  v.  Carrillo,  42  Cal.  498;  Bs  MeCau^ 
land's  Estate,  52  Cal.  568;  Qrqflon  Bank  r. 
Doe,  19  Vt.  463,  47  Am.  Dec.  697;  PutnamY. 
BusseU,  17  Vt.  54,  42  Am.  Dec.  478;  AndrefM 
V.  Morse  (Kan.)  March  11, 1893. 

This  distinction  between  a  mere  claim  and  a 
a  claim  with  an  interest  is  well  illustrated  bj 
cases  in  which  an  attorney's  lien  was  filed  on 
a  judgment,  the  judgment  not  being  collected 
until  the  claim  for  attorney's  fees  would  be 
barred  bv  the  statute.  The  courts  hold  that 
the  lien  formed  such  a  special  interest  in  the 
judgment  that  it  was  not  barred  until  the  judg- 
ment was  barred. 

m^gins  V.  Scott,  2  Bam.  &  Ad.  418;  PoUer 
V.  Stransky,  48  Wis.  235;  Thav^  v.  Mann,  19 
Pick.  585;  Eeper  v.  Prnyn,  7  Paige,  466,  4  L. 
ed.  233,  84  Am.  Dec.  855;  Mackie  v.  Lansing, 
2  Nev.  802. 

The  plaintiffs  had  two  di;>tinct  remedies. 
They  are  entitled  to  pursue  that  remedy  which 


action  of  ejectment,  and  was  not  affected  by  the 
B  at  ute  barrioff  the  debt.  Jefferson  CoUege  Trus- 
tees V.  DicksoD,  1  Frcem.  Ch.  482;  Miller  v.  Helm.  2 
Smedes  &  M.  697:  Benson  v.  Stewart^  30  Miss.  49; 
Nevitt  V.  Bacon,  82  MiM».  212,  (6  Am.  Dec.  609;  Wil- 
kinson V.  Flowers,  37  Miss.  579,  75  Am.  Dec.  78« 
Horse  v.  Clayton.  18  Smedes  &  M.  878. 

Where  it  was  contended  that  bankruptcy  dis- 
charged a  moTtgtiffe  the  court  said  that  the  mort- 
gages were  not  affected  by  the  limitation  laws  ap- 
plicable to  the  debt  as  this  was  an  exception  to  the 
Rencral  rule.  Bush  y.  Cooper,  26  Miss.  611, 69  Am.  j 
Dec.  270. 

But  under  Rev.  {Code  1857,  p.  899.  art  4,  it  was  ' 
pro\ided  that  the  remedy  on  the  mortjrnffe  should 
be  barred  when  the  debt  was  barred.    The  period 
of  limitation  by  the  Code  of  1857  took  effect  Nov. 
1, 1857.    Green  v.  Gaston,  66  Miss.  76L 

MtssourL 
This  state  holds  that  the  time  which  would  bar 
an  action  of  ejectment  controls,  and  not  the  time 
prescribed  as  barring  an  action  on  the  debt.  Chou- 
teau V.  Burlando.  20  Mo.  App.  482;  Tucker  v.  Wells, 
111  Mo.  399;  Booker  v.  Armstrong,  98  Mo.  49;  Combe 
V.  Goldsworthy,  109  Mo.  151;  Benton  County  v. 
CzarliDsky,  101  Mo.  275;  Orr  v.  Rode,  101  Mo.  887; 
Wood  V.  AuRustiue,  61  Mo.  46;  Lewis  v.  Schwenn, 
93  Mo.  ao. 

NebrofJtcu 

In  this  state  It  wcs  formerly  held  that  If  a  recov- 
ery on  a  note  secured  by  mortgraffe  is  barred  by  the 
statute  of  limitation,  an  action  of  foreclosure  of 
the  moTtgQKe  is  also  barred.  Peters  v.  Dunnells,  6 
Neb.  460:  Kyger  v.  By  ley,  2  Kob.  28;  Seymour  v. 
Street,  6  Neb.  85;  Hurley  v.  Betes,  6  Neb.  891. 

This  case  of  Kyger  v.  Byley,  supra,  is  on  the 
ground  that  in  Nebraska  the  distinction  that  a 
note  is  a  simple  contract  and  a  mortgage  is  a  spe- 
cialty does  not  apply.  Mortgages  in  Nebraska  are 
made  by  statute  only  a  pledge  or  security  for  the 
debt.  Neb.  Rev.  Stat.,  title  27,  p.  542,  provides  for 
foreclosure  actions,  and  a  common-law  foreclosure 
is  unknown  In  Nebraska. 

But  in  Hale  v.  Christy,  8  Neb.  264,  an  action  on  a 
mortgage  was  construed  to  be  governed  by  Neb. 
Code  Civ.  Proc,  9  6,  which  provided  that  an  action 
to  recover  title  or  possession  of  lands  must  be 
brought  in  ten  years,  and  that  this  Eectlon  shall 
apply  to  mortgages,  and  the  court  held  that  section 
10,  providing  that  actions  on  promises  In  writing 
shall  be  brought  In  five  years,  did  not  apply,  thus 
overruling  the  former  decisions.  The  court  sajrs 
that  if  the  five  yean  applied,  yet  the  defendant  re- 
21  L.  R.  A. 


sided  out  of  the  state  two  years  and  thus  stopped 
the  running  of  the  statute. 

This  decision  has  been  followed  in  later  cases  and 
It  Is  now  settled  in  that  state  that  a  bar  of  the  debt 
does  not  necessarily  defeat  a  foreclosure.  Steven* 
son  V.  Craig,  12  Neb.  464;  Cheney  v.  Cooper,  14  Neb» 
418;  Herdraan  v.  Marshall,  17  Neb.  252;  Cheney  v. 
Woodruff,  20  Neb.  IZi;  Studebaker  Bros.  Mfg.  Co. 
V.  McCargur,  Id.  601;  Cheney  v.  Janssen,  Id.  U8; 
Cheney  v.  Campbell,  28  Neb.  876;  Cheney  v.  Btone^ 
29  Fed.  Rep.  885. 

But  where  a  mortgage  was  made  in  1858  to  aeour» 
a  note  due  in  one  year,  and  a  suit  for  foreclosure 
filed  in  1872,  the  statute  of  limitation  as  it  existed 
prior  to  1860,  was  held  applicable,  and  as  the  debt 
was  barred  the  action  of  foreclosure  was  held 
barred.   Hurley  v.  Cox,  9  Neb.  280. 

Nevada, 
The  right  to  foreclose  a  mortgage  is  not  alfeoted 
by  the  fact  that  the  statute  of  limitations  bars  an 
action  for  the  debt.  Read  v.  Edwards,  2  Nev.  262; 
Henry  v.  Confidence  Gold  &  8.  Mln.  Co.  1  Nev.  619;^ 
Mackie  v.  Lansing,  2  Nev.  802;  Cookes  v.  CulberU 
sou,  9  Nev.  199. 

New  Hampshire. 

An  action  on  a  note  Is  not  barred  where  ft  is  se- 
cured by  a  mortgage,  if  an  action  on  the  mortgage 
is  not  barred  by  limitation,  under  N.  H.  Gen.  LawB» 
chap.  221,  9  r».    Hargreaves  v.  Xgo,  46  N.  H.  619. 

But  this  statute  does  not  apply  to  a  note  given  by 
one  party  where  another  gives  the  mortgage.  It 
applies  only  to  such  persons  as  sign  both  the  not» 
and  mortgage.  Meredith  Bridge  Sav.  Bank  v« 
Ladd,  40  N..H.  463. 

The  statute  applies  to  personalty  mortgagea. 
Demerritt  v.  Batchelder,  28  N.  H.  683. 

New  Hampshire  Gen.  Laws,  chap.  221,  S  6,  repeal- 
ing the  statute  which  gave  a  right  of  action  upon 
a  note  secured  by  a  chattel  mortgage  as  long  as  an 
action  could  be  maintained  on  the  mortgage,  did 
not  affect  causes  of  action  existing  at  the  time  of 
the  repeal    Hall  v.  Hall,  64  N.  H.  296. 

New  York, 

The  limitation  on  a  mortgage  is  not  affected  by 
that  on  the  note,  and  where  the  note  was  secured 
by  a  sealed  mortgage,  it  may  be  enforced  after  six 
and  before  twenty  years  from  the  time  the  debt 
became  due.  Pratt  v.  Huggins,  29  Barb.  277;  Heyer 
V.  Pruyn,  7  Paige,  465,4  L.ed.  232.  84  Am.  Deo.  899;^ 
Gillette  v.  Smith,  18  Huo,  10;  Borst  v.  Corey,  16  N. 
Y.  606. 

These  cases  substantially  overrule  the  doctrine 
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givea  them  the  longest  time  In  which  to 
act. 

Van  Book  ▼.  WhxUoek,  8  Paige,  409.  8  L. 
ed.  209;  Burdine  y.  Shdton,  10  Yerg.  41;  Bed- 
ford V.  Brady,  10  Yerg.  850. 

Mr.  E«  M.  Halett»  for  defendants  in  error. 
Loiterer  and  Ghirrison: 

Removal  from  the  state  suspended  the  ran- 
Ding  of  the  statute;  bot  such  suspension  is  not 
indefinite,  "a  creditor  cannot  prevent  the  op- 
eration of  the  statute  by  delay  in  taidng  action 
incumbent  upon  him." 

AtdUwn,  T,  d  a.  F.  R  Co.  t.  Burlingame 
Tap.  86  Kan.  628. 

Upon  the  death  of  8.  H.  Kulp,  in  December, 
1879,  if  a  creditor  wished  to  estabHsb  a  claim 
against  his  estate,  in  the  state  of  Kansas  the 
law  provides  that  in  a  failure  of  those  entitled 
to  administer,  to  act  in  the  matter,  a  creditor 
may  administer,  and  that  failure  to  act  in  a  rea- 
sonable length  of  lime  will  start  the  statute  to 
running  again. 


Bauaerman  y.  CharloU,  46  Kan.  480;  Sat- 
age  y.  8eoU,  45  Iowa,  130. 

The  mortgage  is  secondary  and  ancillary  to 
the  note;  when  the  note  is  extinguibhe<i  or 
barred,  so  is  the  mortgage. 

Fort  SeoU  v.  Sehulenberg,  22  Kan.  648. 

Meears.  Edward  C.  %xsl-:.zh  ttnu  *j.  M. 
Homphrey,  for  defendants  in  error,  Bish- 
op: 

The  prayer  for  relief  is  no  portion  of  the 
cause  of  action. 

Byington  y.  Saline  County  Gomra.  87  Kan. 
654;  Hiatt  y.  Parker,  29  Kan.  771.* 

Any  suit  or  proceeding  against  the  tax  pur- 
chaser, his  heirs  or  assigns,  for  the  recovery  of 
land  sold  for  taxes,  or  to  defeat  or  avoid  a  sale 
or  conveyance  of  lands  for  taxes,  except  in 
cases  where  the  taxes  have  been  paid  or  the 
land  redeemed  as  provided  by  law,  shall  be 
commenced  within  five  years  from  the  time  of 
recording  the  tax  deed  and  not  thereafter. 

Code,  g  141. 


AODounced  in  Jackson  v,  Sackett,  7  Wend.  94,  that 
a  mortgaere  debt  would  be  presumed  to  be  paid 
after  the  lapse  of  six  years. 

New  York  Bev.  Stat.,  voL  2.  p.  801,  f  48,  providing 
that  after  the  ezptration  of  twenty  years  from  the 
rime  a  right  of  action  accrues  on  a  sealed  instru- 
ment.  It  shall  be  presumed  to  have  been  paid,  but 
this  may  be  repelled  by  proof  of  partial  payment 
or  written  acknowledgment,  applies  to  a  mort- 
gufire.  New  York  L.  Ins.  &  T.  Co.  v«  Covert,  29 
liurb.  441. 

Under  N.  Y.  Code  Civ.  Proc,  1 888,  providing  for 
twenty  years  as  a  bar  to  actions  on  sealed  instru- 
ments, an  action  to  foreclose  a  mortgage  is  not 
burred  within  twenty  years,  although  the  notes  se- 
cured thereby  are  barred,  and  the  mortgage  con- 
tains no  covenant  to  pay.  Hulbert  v.  Clarlc,  14  L. 
&.  A.  SO.  128  N.  Y.  29Ss  affirming  67  Hun,  668. 

In  New  York  an  action  to  reform  and  foreclose 
a  mortgage  is  controlled  by  the  statute  limiting 
the  right  to  reform,  as  there  can  be  no  foreclose 
until  It  has  been  reformed.  Burnett  v.  Wright,  44 
N.  Y.  8.  K.  14. 

North  Carolina. 

In  this  state  it  is  held  that  actions  for  f  oreclos- 
nre  are  not  affected  by  the  bar  of  the  debt.  Cape- 
hart  V.  Dettriok,  91 N.  a  844 ;  Long  v.  Miller,  9B  N. 
a  227;  Arrington  v.  Bowland.  97  N.  C.  127 

North  Carolina  Code.  •  168,  par.  8,  providing  that 
actions  to  foreclose  mortgages  shall  be  barred  In 
ten  years  after  forfeiture,  if  the  mortgagor  has 
been  in  possession  of  the  property  and  no  part  of 
the  debt  has  been  paid,  does  not  bar  an  action  for 
the  debt.    Fraaer  v.  Bean,  96  N.  C.  3^. 

(Mio. 

In  this  state  the  fact  that  the  debt  is  barred  by 
limitation  does  not  affect  an  action  on  the  mort- 
gage. Fisher  v.  Mossman,  11  Ohio  St.  46;  Long- 
worth  V.  Taylor,  2  Cin.  Sup.  Ct.  Uep.  88 ;  Morrison 
V.  Martin,  23  Week.  L.  Bull.  246;  Gary  y.  May,  16 
Ohio.  66. 

Oretfon, 

I7nd€dr  Oregon  Mis.  Laws,  chap.  6,  §  9,  providing 
that  a  mortgage  shall  not  be  construed  as  a  cove> 
nant  to  pay,  and  where  there  is  no  covenant  or 
separate  promise  to  pay  the  remedy  ^hall  be  con- 
fined to  the  land,  an  action  may  be  brought  on 
such  a  mortgage  although  an  action  on  the  debt  is 
barred.    Myer  v.  Beal,  6  Or.  180. 

Bhode  laand. 
A  mortgage  may  be  foreclosed  although  an  ac- 
tion un  the  note  may  be  barred  by  limitation  and 
the  remedy  on  the  mortgage  Is  not  lost  until  the 
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lapse  of  twenty  years  after  the  cause  of  action  ao. 
crues.    Ballou  v.  Taylor,  14  R.  1. 277. 

South  Carolina. 

A  mortgage  amy  be  foreclosed  in  twenty  years 
In  South  Carolina,  although  an  action  on  the  note 
would  be  barred  in  six  years.  Nichols  v.  Briggs, 
188.  C.  478. 

This  in  effect  overrules  a  dictum  in  Gibbes  y. 
Holmes,  10  Rich.  Eq.  487:  *'If  a  mortgage  be  given 
to  secure  a  simple  contract  debt,  when  the  d<.<)t  is 
barred  the  mortgage  is  discharged**  as  the  court 
says  it  is  manifest  that  the  point  as  to  the  statute 
affecting  the  mortgage  was  not  involved  in  that 
case. 

The  effect  of  the  statute  Is  only  as  to  the  remedy^ 

VermonL 

TheHght  of  a  mortgagee  on  his  mortgage  is  not 
lost  on  account  of  his  debt  becoming  barred.  A 
right  of  entry  on  the  land  is  not  lost  except  by 
a  continued  ouster  for  fifteen  years.  Biohmond  v. 
Aiken,  26  Yt  824. 

Virginia, 

If  the  debt  be  secured  by  a  mortgage,  though 
an  action  at  Jaw  for  its  recovery  be  barred,  the 
lien  of  the  mortgage  continues.  The  statute  bars 
the  remedy  but  does  not  extinguish  the  debt,  and 
the  lien  of  a  trust  deed  or  equitable  remedy  for  its 
enforcement  is  not  affected  by  the  statute  barring 
an  action  for  the  debt.  Smith  y.  Washington  City, 
v.  M.  &  G.  S.  B.  Co.  88  Gratt.  617;  Hamilton  v. 
Glenn,  86  Ya.  001 :  Paxton  v.  Bich,  1 L.  B.  A.  630, 86 
Va.878. 

A  deed  of  trust  is  not  affected  by  the  fact  that  a 
judgment  is  obtained  on  the  note  secured  therein, 
and  that  such  Judgment  Is  barred.  Gibson  y. 
Green,  17  Ya.  L.  J.  84. 

West  Virginia. 

In  this  state  the  remedy  on  mortgages  and  deeds 
of  trust  is  not  affected  by  the  Umitatiou  law  as  to 
the  debt  Way  t  v.  Carwithen,  21  W.  Ya.  616;  Griss 
y.Criss,28W.Ya.888. 

The  limitation  of  twenty  years  In  equity  as 
against  mortgages  and  deeds  of  trust  securing 
debts,  when  the  statute  of  limitation  does  not 
govern,  is  based  on  the  presumption  of  payment. 
Pitzer  V.  Burns,  7  W.  Va.  77. 

It  was  said  in  an  action  to  distribute  the  assets  of 
a  corporation,  that  the  bar  of  the  statute  or  hmit- 
atlon  against  the  debt  will  not  affect  the  right  of 
the  creditor  holding  a  pledge  or  collateral  security^ 
Boots  v.  Mason  aty  Salt  A  Mln.  Co.  27  W.  Ya.  488. 
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Section  141  of  the  Tax  Law  is  not  modified 
or  limited  by  section  21  of  ibe  Code. 

Beebe  y.  Dorter,  86  Kan.  678;  Edwardi  T. 
Sims,  40  Ean.  285;  Doudna  ▼.  Harlan,  45 
Kan.  484;  CartwrigAt  v.  Korman,  Id.  516; 
CamMllY.  Stagg,  87 Kan. 420;  Longr.  Wolf, 
25  Kan.  522;  Jordan  ▼.  Kyle,  27  Kan.  190; 
nornburgli  v.  Cole.  27  Kan.  490;  Chicago,  K. 
db  N.  R,  Co.  r.  Cook,  48  Kan.  88. 

A  valid  tax  deed  vests  in  the  grantee  the 
absolute  title  to  the  property  in  fee  simple. 

Tax  Law,  §  138:  J/arria  ▼.  Curran,  82  Kan. 
580;  Stats  -Agr.  College  v.  Linscoit,  80  Kan. 
240. 

Filinga  tax  deed  for  record  is  sufficient  to 
«tart  the  statute  of  limitations  to  running. 

Richards  ▼.  Tarr,  42  Kan.  547. 

Absence  from  the  state  will  not  operate  to 
auspi-nd  the  limitation  prescribed  in  section 
141  of  the  Tax  Law. 

Be^  ▼.  Doster,  Edwards  T.  Sims  and  Cart- 
"Wright  V.  Korman,  supra. 


A  tax-deed  recorded  more  tlian  five  years 
with  party  in  possession  should  be  liberally 
construed  for  the  purpose  of  upholding  and 
enforcing  it. 

Sanger  ▼.  Rire,  48  Kan.  580;  Neenan  r. 
Black,  50  Kan.  639. 

Lands  that  may  be  redeemed  by  minors  are 
lands  of  said  minors  sold  for  taxes,  or  lands  in 
which  minors  hav^  some  interest  when  they 
are  sold  for  taxes. 

Doudna  ▼.  Harlan,  supra. 

The  fact  that  land  belongs  to  a  minor  does 
not  prevent  the  title  thereto  passing  by  a  tax 
deed. 

Douglass  ▼.  Dickson,  81  Kan.  810. 

If  a  creditor  would  save  his  debt  from  the 
statute  bar,  he  should  take  out  administration 
himself. 

Granger  r.  Granger,  6  Ohio,  86. 

The  sistute  of  limitations  in  this  state  ia  a 
statute'of  repose. 

Such  statutes  are  favorably  considered. 


Wiaconsln, 

The  action  on  a  mortsrage  is  not  aCTected  by  the 
fact  that  an  action  for  the  debt  would  be  barred. 
Wiflweli  V.  Baxter,  20  Wis.  G81;  Knox  v.  Galligan, 
^1  Wis.  471;  Potter  v.  Stransky,  48  Wis.  235;  Ccrney 
V.  Pawlot,  66  Wis.  282. 

Where  the  mortgagee  has  the  whole  title  the  stat- 
ute of  limitations  will  not  apply  to  an  equitable 
foreclosure,  eyen  if  the  debt  is  barred.  Phelao  y. 
Fitzpatrick,  84  Wis.  — . 

After  an  action  on  personal  liability  to  pay  a 
mortgage  debt  assumed  by  a  grantee  is  barred,  an 
aoUoD  on  the  mortgage  may  be  maintained.  Bish- 
op T.  Douglass,  25  Wis.  606. 

The  yalldlty  of  a  sale  under  a  power  In  a  mort- 
*irage  is  not  affected  by  the  fact  that  the  debt  is 
barred.    Hayes  y.  Frey.  54  Wis.  508. 

Wisconsin  Act  1839,  providing  that  bills  for  re- 
lief in  case  of  the  existence  of  a  trust  not  cogniza- 
ble in  the  courts  of  common  law,  and  in  all  other 
cases  not  herein  provided  for  shall  be  filed  In  ten 
years  after  the  cause  of  action  accrues,  applies  to 
a  f  oreAlnsure  of  a  mortgage  accrued  when  the  stat- 
ute went  into  effect.  Cleveland  Ins.  Co.  v.  Reed,  1 
Biss.180. 

Federal  deeisUms. 

The  decisions  in  the  federal  courts  generally  fol- 
low the  rule  adopted  in  the  8tat«  courts.  For  other 
federal  decisions,  see  further,  subheads:  Arkansas; 
Texas:  Wisconsin;  Connecticut;  California,  and 
Nebraska. 

A  mortgage  will  be  presumed  to  be  paid  after  the 
lapse  of  the  same  time  as  would  bar  an  action  to 
redeem,  which  is  twenty  years,  unless  shown  by 
•evidence  to  be  unpaid.  In  case  of  either  a  legal  or 
equitable  mortgage,  the  mortgagee  may  pursue  his 
remedy  by  ejectment  or  foreclosure.  Hughes  v. 
Edwards.  22  U.  8. 9  Wheat.  480, 6  L.  ed.  142. 

It  was  said  in  an  action  to  enforce  a  mortgage  on 
slaves,  that  in  cases  of  concurrent  Juriadiction 
courts  of  equity  act  In  obedience  to  the  statutes  of 
limitation,  and  in  other  cases  they  act  upon  the 
•analogy  of  the  limitations  of  the  law,  and  the  claim 
of  the  mortgagee  is  a  *^ju8  ad  t  em,**  not  a  ^*jvM  in 
re,**  and  although  an  action  for  conversion  would 
be  defeated  in  two  years  this  would  not  affect  a 
suit  on  the  mortgage.  Onion  Bank  of  Louisiana 
V.  Stafford,  63  U.  8. 12  How.  827, 13  L.  ed.  Iu08.  See 
Sullivan  V.  Hadley,  16  Ark.  129;  Crain  v.  Paine,  4 
<:ush.  483,  60  Am.  Dec  807. 

The  assumption  in  a  marshal*s  deed  of  a  mort- 
gage on  the  property  will  bind  the  grantee  not- 
withstanding the  mortgage  has  lost  its  priority  by 
reason  of  not  being  re-insoribed  before  the  lapse 
-21  L.  R.  A. 


of  ten  years.    Patterson  v.  De  La  Ronde,  76  U.  8.  • 
Wall.  202, 19  L.ed.  415. 

A  deed  of  trust  can  be  enforced  in  twenty  yeazt 
after  the  maturity  of  the  debt.  Opie  v.  Castleman* 
82  Fed.  Rep.  511. 

It  was  said  ''although  the  Judgment  extinguished 
the  right  of  action  upon  the  nqte,  yet  upon  well- 
established  principle  tt  did  not  operate  at  all,  by 
way  of  extinguishment  of  the  collateral  remedy 
under  the  deed  of  trust,  though  it  had  relation  to, 
and  was  intended  to  secure  the  payment  of  the 
same  note.**  Bank  of  the  Metropolis  v.  Outtsch  lick, 
89  U.  8. 14  Pet.  19, 10  L.  ed.  885. 

That  a  note  Is  barred  will  not  affect  a  foreclosure 
of  a  mortgage  in  a  court  of  equity.  The  statute  of 
limitations  does  not  extinguish  the  debt.  Sparks 
V.  Pico,  1  McAll.  487. 

So  a  remedy  to  enforce  a  lien  on  machinery  by 
way  of  pledge  is  not  barred  although  an  action  for 
the  debt  would  be.  Almy  v.  Wilbur,  S  Woodb.  ft 
M.  404* 

States  holdino  a  diffmtmt  nils. 

It  will  be  noticed  that  in  some  of  the  states,  siipra» 
the  rule  is  changed  or  fixed  by  statute,  as  in  Ar^ 
kansaa,  Mtohlgon,  Mississippi*  Minnesota,  and  North 
Carolina,  which  statute  operates  directly  on  the 
mortgage.  They  have  statutes  in  all  the  states 
operating  on  the  debt,  and  the  contention  has  been 
that  this  also  affected  the  mortgage,  which  rule  ii 
substantially  denied  in  the  decisions  above. 

OoHTomfa. 

An  action  on  the  mortgage  is  barred  in  CUifor- 
nia,  if  an  action  on  the  debt  is  barred  by  limitation. 
Lord  v.  Morris,  18  Cal.  482;  McCarthy  v.  White,  21 
Cal.405,  82  Am.  Dec  754;  Heiolln  v.  Castro,  28  Cal. 
100;  Lent  v.  Morrill,  25  Cal.  492;  Lent  ▼.  Shear,  991 
Cal.  381;  Wormouth  v.  Hatch,  88  CaL12L 

Where  three  persons  give  a  Joint  mortgHge  to  se- 
cure a  Joint  and  several  note  and  one  of  them 
leaves  the  state,  and  the  note  is  barred  as  to  the 
other  two,  an  action  against  their  interest  on  the 
morttrage  Is  also  barred.    Low  v.  Allen,  26  Cai.  141. 

These  decisions  are  based  on  the  grounds  that  the 
statutes  of  limitations  apply  equally  to  actions  at 
law  and  to  suits  in  equity,  and  that  the  statute  is 
directed  to  the  subject-matter  and  not  to  the  form 
of  the  action  or  to  the  forum;  also  that  there  is  no 
distinction  between  simple  oontmcts  in  writing 
and  specialties,  as  well  as  on  the  ground  that  in 
California  a  mortgage  is  only  a  security  and  does 
not  give  to  the  mortgagee  a  present  right  of  pos- 
session, and  he  oannot  bring  an  action  of  ejectmeol 
thereon. 
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Taylor  Y.  MiU8, 5  Ean.  408,  7  Am.  Bep.  568. 

This  statute  ought  to  be  liberaUy  construed 
ttB  to  claims  against  the  estates  of  decedeDts. 

Bauserman  v.  Charloit,  46  Ean.  484. 

Plaintiff  cannot  defer  running  of  statutes  by 
his  own  laches. 

i;5  Am.  &  Eng.  Encyclop.  Law,  'rd6;  Pal- 
mer V.  Palmer,  86  Mich.  487,  24  Am.  Rep.  606; 
Bintrager  v,  Traut,  69  Iowa,  746;  Baker  ▼. 
Johnwn  County,  38  Iowa,  151:  Kirhy  v.  Lake 
Shore  d  M.  S.  B.  Co.  120  U.  S.  180,  80  L.  ed. 
569. 

This  court  has  never  said,  when  the  ques- 
tion was  properly  presented,  that  the  creditor 
can  indefinitely  prolong  the  time  of  limitation 
by  his  own  omission  or  refusal  to  act,  or  that 
the  death  of  the  debtor  operates  to  suspend  the 
statute  of  limitations  indefinitely. 

Bauserman  ▼.  Charloit,  supra. 

Johnston,  J,,  delivered  the  opinion  of  the 
court: 

On  March  18,  1889,  the  plaintiffs  brought  an 


action  against  the  defendants  in  the  district 
court  of  Bourbon  county  to  foreclose  a  mort- 
gage executed  Xv  8.  11.  Eulp  and  wife  upon 
820  acres  of  land  situate  in  Bourbon  county. 
In  the  petition  it  is  alleged  that  the  mortj^age 
was  given  to  secure  a  promissory  note  executed 
by  8.  H.  Eulp  in  favor  ot  Daniel  Eulp  and 
Samuel  Stauffer  on  April  1, 1872,  by  which  he 
promised  to  pay,  one  year  after  date,  the  sum 
of  $8,000,  with  interest  at  6^  per  oent.  It  is 
alleged  that  no  port  of  the  principal  and  inter- 
est has  been  paid,  and  that  there  is  due  there- 
on the  sum  of  f  6,805.  It  is  further  alleged 
that  S.  H.  Eulp,  the  maker  of  the  note,  re- 
moved from  Eansas  in  September,  1b74,  and 
was  personally  absent  from  the  state  ever 
afterwards,  living  in  the  state  of  Illinois  until 
the  year  1877,  when  he  removed  to  Iowa, 
where  he  died  in  September,  1879,  leaving  as 
his  only  heirs  his  widow  and  seven  children, 
among  whom  were  two  of  the  defendants— 
Myron  Eulp,  a  son  twenty-two  years  of  age 
when  this  action  was  begun,  and  David  E. 


But  in  many  states  holding  the  contrary  rule  a 
morti^age  is  refrarded  as  it  is  in  California  as  a  mere 
secnrity  for  the  debt  not  creating  an  estate  in  the 
iand. 

Bat  where  the  mortgagee  takes  possession  nnder 
his  judgment  by  virtue  of  a  contract  to  collect  the 
rents  and  apply  them  to  the  debt,  and  agrees  not 
to  issue  an  order  of  sale,  the  statute  of  limitations 
does  not  run  against  the  mortgagee,  as  long  as  the 
deht  is  unpaid,  and  he  Js  in  poesession.  Frink  v. 
lie  Roy,  49  Cal.  814. 

Under  Gal.  Civ.  Code,  S  2811,  providing  that  a  lien 
B  extinguished  by  the  lapse  of  time  within  which, 
under  said  Code,  an  action  can  be  brought  upon 
the  principal  obligation,  a  renewal  of  the  note  does 
not  renew  the  lien.    Wells  v.  Barter,  56  Cal.  842. 

But  if  there  is  no  note,  an  action  may  be  brought 
CO  foreclose  the  mortgage  in  four  years  as  on  an 
instrument  in  writing,  although  an  action  on  the 
debt  is  barred,  and  nnder  the  California  statute  an 
action  ^founded  upon  an  instrument  of  writing" 
is  not  barred  for  four  years.  But  a  personal  Judg- 
ment cannot  be  rendered.  Union  Water  Co.  v. 
Hurphy*8  Flat  Fluming  Co.  2S  Cal.  620. 

And  where  the  mortgagor  sells  the  property 
after  making  the  mortgage,  that  instrument  as 
contradistinijuisbed  from  the  debt  is  a  contract  in 
writing,  and  under  the  California  statute  of  limit- 
ations an  action  must  be  brought  thereon  in  four 
years.  An  action  must  be  brought  in  four  years 
upon  any  contract,  obligation,  or  liability,  upon 
any  instrument  in  writing.  Wood  v.  Goodfellow, 
43Cai.  18& 

Where  a  party  gave  a  deed  which  was  intended 
to  be  and  was  only  a  mortgage,  and  after  time  had 
run  against  the  debt,  brought  suit  to  quiet  his  title 
and  have  this  instrument  set  aside,  while  the  de- 
fendant could  not  foreclose  as  limitation  had  run, 
yet  plaintiff  could  not  have  relief  unless  he  paid 
the  debt.    Booth  v.  Hosklns,  75  CaL  27L 

An  action  to  enjoin  a  sale  under  a  trust  deed  on 
the  ground  that  the  debt  is  barred  cannot  be  main- 
tained.   Grant  v.  Burr,  54  Cal.  296. 

This  is  on  the  ground  that  a  deed  of  trust  Is  not 
a  mortgage  requiring  foreclosure,  but  a  convey- 
ance of  the  real  estate,  as  the  statute  of  limitation 
fe  not  an  extinguishment  or  payment,  and  is  only 
used  as  a  defense.  In  this  case  no  action  was  com- 
menced on  the  note,  but  the  plaintiff  who  had 
transferred  the  legal  title  asked  that  the  sale  be 
enjoined. 

mtnoU.  « 

This  state^olds  that  the  action  on  the  mortgage 
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is  barred  in  the  same  time  as  an  action  on  the  debt 
would  be. 

Tbis  is  on  the  ground  that  where  there  is  a  legal 
and  an  equitable  remedy  in  respect  to  the  same 
subject-matter,  the  latter  is  under  the  control  of 
the  same  statutory  bar  as  the  former.  Harris  v. 
Mills,  28  lU.  44,  81  Am.  Dec.  250;  Pollock  v.  Maison, 
41  111.  517;  Medley  v.  Elliott,  62  IlL  532;  Ha^an  v. 
Parsons,  07  III.  170:  Harding  v.  Burand,  138  III.  615, 
reversing  66  DL  App.  238 ;  Jones  v.  Lander,  21 IIL 
App.  510. 

Where  suit  Is  tiled  on  mortgage  notes  and  re- 
duced to  Judgment,  the  statute  of  limitations  be- 
gins to  run  from  the  date  of  such  Judgment,  in 
regard  to  foreclosing  the  mortgage.  Litch  v« 
Clinch,  186  TIL  410. 

A  mortgage  made  in  1848,  to  secure  a  debt  due 
in  1876,  which  mortgage  provided  that  the  lot  was 
to  be  the  only  security  for  the  debt,  is  barred  by 
the  ten  years*  Statute  of  1872,  §  11,  which  provides 
that  an  action  to  foreclose  a  mortgage  shall  not 
be  brought  unless  within  ten  years  after  the  right 
of  action  accrues.  In  this  case  no  note  or  bonds 
are  described,  nor  is  there  any  covenant  to  pay. 
Von  Campe  v.  Chicago,  140  HI.  861,  reversing  40  Hi. 
App.  542. 

While  the  Act  of  1849  provided  for  sixteen  years* 
limitation  on  notes,  and  extended  that  time  the 
same  length  after  a  payment  or  new  promise,  if 
the  payment  was  not  made  before  the  ten  year 
Act  of  1872  applied.  It  would  be  then  governed  by 
the  ten  year  Act  of  1872,  and  the  time  of  foreclosure 
is  the  same.    Drury  v.  Henderson.  148  IIL  815. 

Where  the  sureties  on  a  note  did  not  pay  the 
debt,  and  one  of  the  sureties  and  the  principal 
were  discharged  in  bankruptcy,  and  ttie  note  itself 
was  barred,  an  action  could  not  be  maintained  by 
the  sureties  on  a  mortgage  given  to  mdemnify 
them  for  signing  the  note.  March  v.  Mayers,  85 
111.  177. 

A  sale  of  land  made  under  a  power  in  a  mort- 
gage more  than  sixteen  years  after  the  debt  was 
due  was  sustained  as  to  the  mortgagor,  owing  to 
his  absence  from  the  state,  but  as  to  the  other 
makers  of  the  note  they  were  released  by  time. 
Bmory  v.  Kelghan,  88  IIL  482, 94  III.  648. 

In  construing  IIL  Act  1872,  barring  actions  to 
foreclose  a  mortgage  or  deed  of  trust  in  ten  years, 
as  to  whether  the  Act  applied  to  mortgages 
made  prior,  the  court  says,  prior  to  this  Act,  mort- 
gages were  barred  by  the  statute  of  limitation,  and 
when  it  enacted  that  the  debt  was  barred  In  sixteen 
years  the  mortgage  or  deed  of  trust  was  also  barred 
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\lu\p,  who  Tras  then  a  minor  under  twenty- 
one  years  of  age.  All  of  the  children  were 
under  the  age  of  twenty-one  years  at  the  de 
CK*aBe  of  8.  U.  Eulp,  and  no  administration 
was  ever  had  upon  his  estate  in  Kansas.  The 
widow,  Rebecca  Eulp,  and  the  children  other 
than  Myron  and  Dnvid  £.,  have  by  quitclaim 
deeds  conveyed  their  intereslF  and  title  io  one 
of  the  quarter  sections  of  tie  lund  to  the  de- 
fendant S.  A.  Lotterer,  and  in  like  manner 
they  conveyed  the  other  quarter  section  to  the 
defendant  '^Benjamin  Garrison.  There  is  a 
further  averment  that,  in  obtaining  quitclaim 
dopds  from  the  heirs,  Garrison  acted,  and  is 
Bti]]  acting  and  holding  the  same,  as  the  trustee 
of  the  defendant  John  Bishop.  It  is  alleged 
that  the  inortji:age  was  duly  executed  and  re- 
corded; that  ibe  plaintilTs  were  still  the  own- 
ers and  holders  of  the  note  secured  by  the 
mortrmirc';  that  defaiiit  had  been  made  in  its 


payment;  and  that,  while  defendants,  and  each 
of  them  claim  an  interest  or  equity  in  the  land, 
it  was  Junior  and  subordinate  to  the  mortgage 
sought  to  be  foreclosed.  As  an  adflitional 
allegation  it  is  alleged  that  Lotterer,  Bishop, 
and  Garrison  claim  under  tax  deeds  of  dates 
September  9, 1880,  October  7,  1881,  and  Octo- 
ber 10,  1881,  each  of  which  was  recorded 
about  the  time  of  execution,  and  that  defend- 
ants Myron  Eulp  and  David  £.  Eulp  are  enti- 
tled to  redeem  the  lands  from  tax  sales  and 
have  the  tax  deeds  set  aside,  upon  tendering 
to  the  holders  of  said  tax  deeds  the  sum  or 
sums  prescribed  by  law,  and  the  plaintiffs 
claim  the  right  to  avail  themselves  of  the  equi- 
ties of  the  minor  defendant.  In  the  petition 
they  stale  that  they  tender  to  the  holders  of 
the  tax  deeds  the  sums  necessary  to  redeem. 
The  prayer  of  the  petition  is  that  the  defend- 
ants be  required  to  set  up  the  interest  they 


—as  in  namiriff  the  principal  thing  its  incident  is 
included— and  the  24th  section  of  the  Act  of  1872, 
which  provides  that  the  Act  shall  not  affect  any  ac- 
crued cause  of  action,  applies.  McMilian  v.  Mc- 
Corraiok,  117  111.  72. 

In  an  action  by  a  ward  aerainst  her  fruardianlt 
WHS  siiid  that  in  equity  the  statute  of  limitations 
will  not  be  applied  as  lonfr  as  an  action  at  law  could 
be  maintained  on  the  instrument.  Carter  v.  Tioe, 
120  111.  277. 

Under  111.  Uev.  Stat  1874.  chap.  83, 9 11,  providing 
that  DO  person  shall  foreclose  a  mortyaffe  or  deed 
of  trust  unless  within  ten  years  after  the  riRht  of 
action  accrues,  and  section  16,  providing  for  ez- 
tcndinR  the  time  for  suits  on  contracts  in  writing 
by  payments  or  new  promises,  a  payment  made  on 
the  debt  continues  the  right  to  foreclose  the  same 
time,  ^chifferstein  v.  Allison,  24  111.  App.  291,  af- 
firmed in  123  111.  662. 

The  statute  of  limitation  wiU  not  run  against  the 
mortgage  debt  where  the  mortgagee  after  condi- 
tion broken  and  before  the  debt  is  barred,  talces 
poi*sos»iun.    Fountain  v.  Bookstaver,  141  111.  461. 

This  on  the  ground  that  she  occupied  the  same 
position  as  a  mortgairoe  in  possession  after  condi- 
tion broken,  applying  the  rents  and  profits  to  the 
interest,  and  this  was  an  action  of  ejectment  by 
grantee  from  mortgagor. 

Indiana. 

A  mortgage  Is  barred  in  this  state  in  the  tame 
time  as  an  action  for  the  debt,  unless  the  mort- 
gage contains  an  express  promise  to  pay.  Bridges 
T.Blake.  1061  nd.  332. 

A  suit  to  foreclosure  a  morigage  of  Indemnity, 
which  does  not  contain  a  promise  to  pay  the  debt, 
is  barred  in  the  same  time  as  the  debt,  under  Ind. 
Rev.  Stat.  1881,  f  1087.  providing  that  a  mortgage 
shall  not  be  construed  as  implying  a  covenant  to 
pay.    Lilly  v.  Dunn,  96  Ind.  220. 

This  case  is  decided  on  the  theory  that  the  mort- 
gage is  only  incident  to  the  debt,  and  that  there  is 
but  one  form  of  action  in  civil  cases,  and  the  stat- 
ute of  limitations  is  directed  to  the  subjeot-matter. 
A  mort>rage  only  constitutes  a  lien  in  Indiana  and 
does  not  pass  the  title. 

A  mortgage  containing  an  express  promise  to 
pay  the  debt  is  not  barred  in  six  years  although  a 
mortgage  of  indemnity  merely  is  barred  in  that 
time  but  the  period  of  limitation  is  twenty  years. 
Crawford  v.  Hazelrlgg.  2  L.  R.  A.  108,  117  Ind.  63; 
Catterlin  v.  Armstrong,  70  Ind.  614,  101  Ind.  258; 
Kichol  V.  Henry,  08  Md.  84. 

A  purchase-money  mortgage  made  by  the  hus- 
band alone  is  not  t)arred  in  favor  of  the  widow 
until  the  lapse  of  twenty  years  under  Ind.  Rev. 
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Stat.  1881,  «  2405,  providing  that  the  widow  shall 
not  be  entitled  to  her  interest  in  lands  as  against 
a  purchase-money  mortgagee.  Leonard  v. Binf  utd« 
122  Ind.  200. 

In  this  case  the  court  applies  the  principle  that 
she  occupies  the  same  position  as  a  Junior  mort- 
gagee would  who  was  not  a  party  to  a  foreclosure, 
and  as  long  as  the  mortgage  is  in  full  force  as  to 
the  husband  it  is  also  binding  on  the  wife. 

Indiana  Uev.  Stat  1881,  •  202,  barring  actions  on 
contracts  not  in  writing  to  six  years,  does  not  ap- 
ply to  a  foreclosure  of  an  equity  of  redemption 
under  an  agreement  by  which  the  title  to  land  was 
transferred  on  the  consideration  of  the  grantee 
paying  other  debts.  Daugherty  v.  Wheeler,  125 
Ind.  421. 

Jotoa. 

In  an  action  to  redeem,  it  was  said  that  in  Iowa  a 
mortgage  is  regarded  but  as  a  mere  incident,  and 
if  an  action  on  the  note  is  barred,  an  action  on  the 
mortgage  would  be  barred.  Smith  v.  Foster,  44 
Iowa,  442;  Gower  v.  Winchester,  33  Iowa,  aOeS. 

This  is  on  the  ground  that  in  Iowa  the  mortgagee 
does  not  hold  the  legal  title,  and  therefore  the 
courts  of  that  state  do  not  follow  the  decisions  of 
other  states  where  such  a  condition  exists. 

An  action  to  foreclose  a  title  bond  as  a  mortgage 
is  barred  in  ten  years  from  the  time  that  the  cause 
of  action  accrued,  as  the  plain tiir*s  right  of  action 
on  the  note  is  barred  in  that  time.  Day  t.  Bald- 
win, 84  Iowa,  88a 

The  statement  in  a  mortgage  that  It  is  made  sub- 
ject to  a  prior  mortgage  is  suflBcient  to  take  it  out 
of  the  statute  of  limitations  as  an  acknowledg- 
ment.   Palmer  v.  Butler,  86  Iowa,  576. 

The  absence  from  the  state  of  the  debtor  extends 
the  time  of  foreclosure  as  well  as  an  action  on  the 
debt.    Clinton  County  v.  Cox,  37  Iowa,  570. 

A  mortgage  is  not  barred  as  long  as  an  action 
may  be  maintained  for  the  debt.  Brown  v.  Rock- 
hold,  40  Iowa,  282. 

Under  Iowa  Rev.  Stat.  §  2740,  providing  that  ac- 
tions founded  on  written  contracts,  and  those 
brought  for  the  recovery  of  real  property,  must  be 
brought  in  ten  years,  and  section  2207  providing 
that  the  legal  title  remains  In  the  mortgagor  In  the 
absence  of  stipulations,  and  section  3660  providing 
that  mortgages  must  be  foreclosed  by  ciril  ectlont 
and  deeds  of  trust  may  be  foreclosed  by  action,  a 
suit  to  foreclose  a  mortgage  is  barred  in  ten  years.- 
Newman  v.  De  Lorimer,  10  Iowa.  244. 

JTansos. 
In  this  state  an  actiou  on  the  mortgage  li  barred 
If  an  action  on  the  debt  is  barred  bj  limitation. 
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claim  In  the  land,  and  that  It  be  adjudged 
subordinate  to  that  of  the  plaintiffs;  that  their 
claim  of  $6,305,  with  interest  thereon,  should 
be  declared  the  superior  lien  upon  the  real 
€State,  and  for  a  decree  directing  its  sale  to 
satisfy  the  lien«  They  also  aslL  for  the  cancel- 
lation of  the  tax  deeds.  Separate  demurrers 
-were  filed  by  the  defendants,  alleging  that  the 
facts  stated  in  the  petition  were  insumcient  to 
constitute  a  cause  of  action  against  any  of 
them.  The  court  stistained  the  demurrers, 
und  gave  judgment  in  favor  of  the  defendants, 
and  although  the  grounds  of  decision  are  not 
set  forth  in  the  record,  it  was  stated  in  the  ar- 
gument that  the  court  held  the  action  was 
barred  by  the  statute  of  limitations. 

Plain  tiffs  ask  for  a  foreclosure  of  the  mort- 
gage, but  no  recovery  was  asked  upon  the  note 
secured  by  the  mortgage.  Tbe  note  upon  its 
face  appeared  to  be  barred  by  the  statute  of 
Itmitation.s,  and,  as  tbe  mortgage  is  only  an 
incident  of  the  note,  if  the  latter  is  barred,  so 
also  18  the  mortgage,  and  the  interests  of  the 


defendants  were  such  as  to  justify  them  In  in- 
terposing this  defense.  SAmucker  v,  Siberia 
18  Kan.  104,  26  Am.  Rep.  765;  Fort  Scott  ▼. 
SehuUnberg,  22  Ean.  648. 

To  avoid  the. bar  of  the  statute  plaintiffs 
allege  the  removal  of  the  maker  of  the  note 
from  Kansas,  and  his  absence  from  the  state 
until  the  time  of  his  death  in  1879.  The  re- 
moval, absence,  and  death  of  the  debtor  do 
not  amount  to  an  indefinite  suspension  of  the 
operation  of  the  statute.  A  cre<iitor,  who 
must  lake  affirmative  action  to  obtain  a  right 
or  remedy,  cannot  safely  sit  still  when  he 
might  act,  nor  long  delay  the  taking  of  such 
initiatory  steps  as  would  enable  him  to  main- 
tain an  action,  and  avert  the  ordinary  penalty 
of  delay. 

The  facts  in  this  case  bring  it  within  a  line 
of  decisions  which  fully  sustain  tbe  ruling  of 
the  district  court.  The  note  secured  by  tbe 
mortgage  matured  more  than  twenty  years 
ago,  and  was  seventeen  months  overdue  liefore 
the  maker  removed  from  the  state  of  Kansas. 


The  decisions  sustain  the  main  case  and  follow 
those  of  California. 

This  is  on  the  ground  that  In  Kansas  the  bond  is 
•the  principal  thing  and  the  mortgage  is  only  an  in- 
cident thereto.  Chick  r.  Willetts,  2  Kan.  881:  Fort 
i^cott  v.  8chulent)erg,  3S  Kan.  648;  Schmucker  v. 
Sibert,  18  Kan.  104,  88  Am.  Rep.  785;  Hubbard  ▼. 
Missouri  YaUey  L.  Ins.  Co.  25  Kan.  I'K. 

But  where  the  debtor  conveyed  the  land  before 
the  statute  had  run  against  the  debt  and  then  left 
the  state,  the  statute  of  limitations  did  not  run 
against  the  mortgage  in  favor  of  tbe  grantee, 
Watenon  v.  Kirkwood,  17  Kan.  II. 

Kentucky. 

An  action  to  foreclose  a  mortgage  is  barred  If  an 
action  for  the  debt  is  barred.  First  Nat.  Bank  of 
Cincinnati  v.  Thomas,  8  Ky.  L.  Rep.  090. 

When  an  action  on  a  claim  is  barred,  an  action  to 
■enforce  the  lien  securing  it  is  also  barred,  and  a 
statute  passed  after  such  lien  is  barreil  making  the 
statute  of  fifteen  years  applicable,  is.  of  no  force  as 
there  is  no  statute  of  limitation  as  to  liens,  for  if 
the  debt  is  barred  the  lien  dies  with  it.  McCracken 
^County  V.  Mercantile  Trust  Co.  84  Sly.  844. 

TexoB, 

In  this  state  the  decisions  hold  that  a  mortgage 
is  barred  if  an  action  for  the  debt  is  barred.  Ross 
▼.  Mitchell,  88  Tex.  150;  Duty  v.  Graham,  18  Tex. 
-tf7, 82  Am.  Dec.  684:  Perkins  v.  Sterne.  83  Tex.  681, 78 
Am.  Dec.  72;  Swell  v.  Daggs,  108  U.  S.  148»  27  L.  ed* 
«S2. 

Tbe  Texas  court  bases  its  opinion  on  the  ground 
that  the  right  of  the  mortgagor  is  superior  to  that 
-of  the  mortgagee,  that  the  mortgage  is  an  incident 
to  the  debt,  that  the  statute  bars  the  debt,  that  the 
distinction  between  law  and  equity  has  been  abol- 
ished, and  that  a  mortgagee  cannot  recover  In 
•ejectment. 

But  a  sale  under  a  deed  of  trust  may  be  executed 
although  the  right  of  action  on  the  debt  secured 
thereby  is  barred  by  limitation.  Fievel  v.  Zuber, 
67  Tex.  276;  Goldfrank  v.  Young,  04  Tex.  483. 

These  oases  squarely  overrule  Blackwell  v.  Bar- 
nett«  68  Tex.  886,  on  the  ground  that  the  stat- 
utes of  limitation  operate  solely  on  the  remedy  and 
do  not  destroy  the  debt  and  if  an  action  on  the  note 
is  not  barred,  an  action  on  the  mortgage  securing 
the  same  will  not  be  barred.  Daggs  v.  Swell,  8 
Woods,  a  C.  344. 

Enailish  cascB. 

The  presumption  formerly  was  that  the  debt  was 
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paid  after  twenty  years,  and  this  time  was  a  bar, 
under  8  &  4  Wm.  I  V.«  to  an  action  on  the  mortgage. 
Now  by  37  &  88  Vict.,  chap.  67,  it  is  reduced  to 
twelve  years. 

Where  a  debt  is  claimed  by  platntiff  and  disputed 
by  defendant,  who  admits  that  it  is  not  paid,  lapse 
of  time  does  not  raise  a  presumption  of  payment, 
but  may  raise  a  presumption  against  tbe  existence 
of  the  debt.  Satisfaction  of  a  mortgage  will  be 
presumed  after  twenty  years.  Christopher  v. 
8parke,8Jac.&W.834. 

A  mortgage  is  presumed  satisfied  after  twenty- 
five  years.    Hillary  v.  Waller,  12  Yes.  Jr.  239. 

But  it  Is  said  that  there  is  no  general  rule  for  pre- 
suming a  mortgage  satisfied  after  the  lapse  of 
twenty  years  and  the  mortgagee  is  not  prevented 
from  showing  the  truth  of  the  case.  Leman  v. 
Newnham,  1  Yea.  8r.  61;  Toplis  v.  Baker,  8  Cox,  C 
C.VSL 

The  limitation  of  twelve  years  in  87  &  88  Yict, 
chap.  67,  §  8,  to  actions  and  suits  for  the  recovery 
of  money  charged  on  land,  applies  to  the  personal 
remedy  in  a  mortgage  as  well  as  to  the  remedy 
against  the  land.  Under  3  &  4  Wm.  lY.,  chap.  27, 
the  same  limitation  was  made  to  the  recovery  of  the 
mortgage  debt  as  barred  actions  in  ejectment, 
which  was  twenty  years.  Sutton  v.  Sutton,  L.  B. 
22  Ch.  Div.  611;  Feamside  v.  Flint,  Id.  679. 

This  case  is  distinguished  and  the  same  act  con- 
strued, but  the  act  is  held  not  to  apply  to  an  action 
to  recover  an  indemnity  against  the  nonpayment 
by  another  person  of  a  sum  of  money  which  he 
made  a  charge  on  the  land.  This  was  simply  an 
action  on  a  bond  and  was  not  barred  for  twenty 
years.    Lindsell  v.  Phillipe,  L.  R.  80  Ch.  Div.  28L 

On  foreclosure  of  a  mortgage  on  a  reversionary 
interest  in  personalty  where  interest  has  been  due 
fourteen  years  the  whole  amount  may  be  recov- 
ered, and  the  six  years*  limitation  to  the  recovery 
of  Interest  on  realty  does  not  apply,  and  the  mort- 
gagor cannot  redeem  without  paying  the  whole. 
No  statute  of  limitations  applies  in  this  case.  Md- 
lersh  V.  Brown,  L.  EL  45  Ch.  Div.  286. 

Under  3  &  4  Wm.  lY.,  chap.  27,  an  action  on  a 
mortgage  is  barred  in  twenty  years,  and  where  the 
only  claim  which  a  party  has  to  the  assistance  of  a 
court  of  equity  is  that  as  mortgagee  he  is  entitled 
to  remove  legal  impediments  to  his  recovering  in 
a  court  of  law,  and  the  remedy  at  law  is  barred,  it 
will  not  interfere  to  assist  lilm.  Dearman  v. 
V.  Wyche,  9  Sim.  60S.  L  T. 
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No  steps  were  taken  to  enforce  its  collection 
until  about  sixteen  years  after  aright  of  action 
thereon  accrued,  nor  until  about  ten  years  after 
the  death  of  the  maker.  Of  course  bis  death 
suspended  the  operation  of  the  statute  until  an 
administrator  could  be  appointed,  and  none 
could  be  appointed  at  the  instance  of  the  plain- 
tiffs until  the  time  expired  within  which  the 
widow  or  next  of  kin  are  given  the  preferred 
right  to  take  out  letters.  After  the  lapse  of 
fifty  days,  plaintiffs  could  have  procured  ad- 
ministration, and  it  was  their  duty  to  have 
talsen  steps  to  that  end  at  that  time,  or  within 
a  reasonable  time  thereafter.  So  it  has  been 
held  that  where  preliminary  steps  are  essential 
to  the  bringing  of  an  action  upon  a  claim,  and 
such  steps  may  be  taken  by  the  claimant,  he 
cannot  prevent  the  operation  of  the  statute  by 
unnecessaiT  delay  in  taking  such  action,  and 
that  if  he  fails  to  act  within  reasonable  time 
the  statutory  limitation  will  run.  Atchison, 
T.  d  8.  F,  J?.  Co,  V.  Burlingame  2\Dp,  86  Kan. 
628.  The  same  principle  was  announced  In 
Rork  V.  Dougloi  Uounty  Comrs,,  46  Kan.  176. 
The  subject  was  carefully  reconsidered  and 
the  authorities  re-examined  in  the  case  of 
Bauierman  v.  Charlott,  46  Kan.  480,  which 
was  an  action  brought  against  the  administra- 
tor of  Gen.  Blunt  upon  a  judgment  theretofore 
obtained  in  Missouri  during  the  lifetime  of 
Blunt.  No  letters  of  administration  were 
taken  out  until  more  than  four  years  aft«r  the 
death  of  Blunt,-  and  three  years  elapsed  after 
such  appointment  before  the  creditor  com- 
menced bis  action.  Tn  that  case  it  was  said 
that,  "if  the  plaintiff  below  had  availed  him- 
self of  those  moans  which  the  law  provides 
for  prosecuting  his  claim,  be  could  have  taken 
action  as  soon  as  fifty  days  had  elapsed  after 
the  death  of  bis  alleged  debtor.  If  a  creditor 
would  save  his  debt  from  the  statute  bar,  he 
should  take  out  administration  himself.  .  .  . 
The  reasonable  time  within  which  a  creditor, 
having  a  claim  against  a  decedent,  and  wish- 
ing to  establish  the  same  against  his  estate 
should  make  application  for  administration, 
would  be  under  the  statute  fifty  days  after  the 
decease  of  the  intestate,  or  at  least  within  a 
reasonable  time  after  the  expiration  of  fifty 
days.  But  a  creditor  cannot,  as  in  this  case, 
postpone  the  appointment  for  months  ana 
years,  and  then  recover  upon  his  claim."  The 
same  subject  was  recently  considered  by 
the  Supreme  Court  of  the  United  States  in  the 
case  of  Bauserman  v.  Bluvt,  147  U.  8.  647,  87 
L.  ed.  816.  It  was  there  held  that,  while  the 
death  of  the  debtor  operated  to  sus[)end  the 
statute  of  limitations,  it  was  not  an  indefinite 
suspension,  and  the  creditor  could  not  extend 
the  time  of  limitation  by  failing  to  apply  for 
the  appointment  of  an  administrator  within  a 
reasonable  time  after  his  application  could  be 
made.  The  runnine  of  the  statute,  it  was 
held,  was  postponed  during  the  fifty  days 
when  the  creditor  could  not  apply  for  appoint- 


ment,  or  at  least  for  a  reasonable  time  after 
the  expiration  of  the  fifty  days,  but  the  delay 
by  the  creditor  in  applying  for  the  appoint- 
ment of  an  administrator  until  more  than  five 
months  and  twenty  days  had  passed  is  unrea- 
sonable, where  there  is  no  suggestion  of  igno- 
rance of  the  death  of  the  debtor  or  other 
excuse.  The  court  reviewed  and  followed  the 
decision  of  Batuerman  v.  Char  hit,  supra, 
stating  that  "the  decision  was  evidently  delib- 
erately considered  and  carefully  stated,  for  the 
purpose  of  finally  putting  at  rest  a  question  on 
which  some  doubt  existed.  It  is  supported  by 
satisfactory  reasons,  and  is  in  accord  with 
well-settled  principles,  and  there  is  no  previoua 
adjudication  of  that  court  to  the  contrary.'* 
We  see  no  reason  why  the  principle  of  these 
cases  does  not  fairly  control  the  decision  in 
this.  No  exception  can  be  made  for  the  rea- 
son that  this  is  simply  an  action  of  foreclosure, 
and  no  personal  judgment  on  the  note  is  asked 
for.  The  mortgage  cannot  live  longer  than 
the  note  which  it  secures,  and  of  which  it  is 
an  incident,  and  no  action  can  be  maintained 
upon  the  mortgage  where  the  note  is  barred. 
Schmttcker  v.  BiSsrt,  supra.  The  long  delay 
of  the  plaintiffs  leaves  no  question  as  to  the 
running  of  the  statute  or  the  completion  of 
the  bar.  As  we  have  seen,  the  statute  bad 
been  running  for  some  time  before  the  debtor 
left  Kansas,  and  nearly  ten  years  elapsed  after 
his  death  before  this  action  was  begun.  The 
five-years  statute  is  the  one  which  was  appli- 
cable, and  hence  the  case  of  Andrews  ▼.  Morse, 
51  Kan.  — ,  to  which  we  have  been  cited,  haa 
no  application.  These  conclusions  practically 
dispose  of  the  case.  The  defendants  have  not 
only  the  quitclaim  deeds  from  some  of  the 
heirs  as  stated  in  the  petition,  but  they  also 
have  the  tax  deeds.  It  is  argued  that  the  tax 
deeds  are  void.  Such  a  statement  is  found  in 
the  prayer,  but  not  in  the  body  of  the  petition 
and  even  if  it  was  material  it  could  not  be  re- 
garded as  a  statement  of  the  cause  of  action. 

The  allegations  in  regard  to  redemption  are 
uni  m  portant.  It  does  not  appear  that  redemp- 
tion has  been  attempted  or  could  be  effected. 
From  the  averments  of  the  petition  the  tax 
deeds  were  issued  in  the  years  1880  and  1881, 
and  presumably  the  deeds  were  based  upon 
sales  made  in  1877  and  1878.  At  those  timea 
S.  H.  Kulp  was  j^et  alive,  and  the  minors, 
through  whom  plaintiffs  would  claim  redemp- 
tion, had  no  interest  in  the  land  sold.  The 
statutory  provision  which  affords  minors  the 
right  to  redeem  after  they  reach  majority  ap- 
plies only  to  lands  that  belong  to  minors,  and 
in  which  they  have  an  interest  at  the  time  thej 
are  sold  for  taxes,  and  not  that  in  which  they 
may  subsequently  acquire  an  interest.  Daui- 
na  V.  Harlan,  45  Kan.  484. 

We  think  thedemurrers  were  rightly  sustained, 
by  the  court,  and  its  judgment  wiU  be  qffirmed^ 

All  the  Justices  concur. 
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U.    C.   BLAEi:.    Admr.,    etc.,   of  Thomas 
Scott »  Deceased, 

BURLINGTON,      CEDAR      RAPIDS     & 
NORTHERN  R  CO.,  Appt. 


.Iowa. ) 


A  member  of  a  theatrical  troupe*  rldini; 

.  in  the  show  car»  does  not»  as  matter  of 
law,  assume  the  hazard  of  the  journey, 
^eepeolally  where  it  te  not  shown  that  the  car 
was  not  a  safe  one  to  ride  in  or  that  he  had 
heen  forbidden  to  ride  there,  but  there  was  some 
evidence  that  his  employment  required  him  to 
ridetherOi 

(October  4«180a) 

APPEAL  hj  defendant  from  a  judgment  of 
the  District  Court  for  Black  Uawk  County 
in  favor  of  plaintiff  in  an  action  brought  lo 
recover  damaees  for  personal  Injuries  resulting 
in  death  and  alleged  to  have  been  caused  bj  de- 
fendant's negligence.    Affirmed. 

The  facts  sulficiently  appear  in  the  opinion. 

Meun,  S.  K.  Tracy  and  O.  C.  Miller  for 
Appellant. 

Messn,  Boies*  Coueh  &Boies»  for  appel- 
lee: 

A  person  who  occupies  a  position  in  a  car 
not  designed  by  the  carrier  for  passengem,  but 
with  the  consent,  either  express  or  tacit,  of 
the  conductor  in  charge  of  the  train,  is  not 
thereby  precluded  from  recovering  tor  dam- 
sges  resulting  from  the  negligence  of  the  car- 
rier even  though  his  position  may  have  been 
tncb  as  to  expose  him  to  danger  in  Vase  of  such 
negligence. 

jaeobtu  y.  8i.  Paul  d  O.  R  Co,  20  Minn. 
125,  18  Am.  Rep.  860;  Kentucky  Cent  if.  Co. 
▼.  Thanuu,  79  Ey.  160,  42  Am.  Rep.  208; 
Dunn  T.  Grand  Trunk  H.  Co,  58  Me.  187.  4 
▲m.  Rep.  267;  Carroll  v.  New  York  d  N.  H, 
B,Co.\  Doer.  571;  BumM  v.  belief ontaine  R. 
Co,  Gf  81.  Louis,  60  Mo.  189;  CDonnell  v. 
AUegheny  Valley  B.  Co.  59  Pa.  239,  (8  Am. 
Dec.  886;  Eanton  y.  Mansfield  R.  db  Transp. 
Co.  88  La.  Ann.  Ill,  58  Am.  Rep.  162;  Creed 
T.  Pennsylvania  R.  Co.  86  Pa.  189.  27  Am. 
Rep.  693;  Hutchinson,  Carr.  §  654;  Laeka- 
winna  A  B.  R.  Co.  v.  Chenewith,  52  Pa.  882, 
9l4Am.  Dec.  168. 

Rothrock,  J.,  delivered  the  opinion  of  the 
court: 

It  is  conceded  that  Thomas  Scott  was  killed 
^hile  traveling  as  a  passenger  on  one  of  the 
defendant's  trains.  Tbe  casualty  was  caused 
by  a  collision  with  another  train.  There  is  no 
controversy  about  the  liability  of  the  defend- 
ant, except  that  arising  upon  the  alleged  con- 
tribntory  negligence  of  the  deceased.  The 
question  in  controversy  is  stated  in  appellant's 
argument  in  the  following  language:    "De- 


Noix.— The  relation  to  tbe  carrier  of  a  member 
of  a  theatrical  troupe  while  ridioRr  in  the  show  oar 
Is  somewhat  similar  to  that  of  a  railway  postal 
derk,  as  to  which,  see  tiote  to  Cleveland,  C.  C.  &  St. 
!«.  R.  Co.  V.  Ketcham  and.)  19  L.  B.  A.  889. 
21UR.A. 


cedent,  while  a  passenger  on  defendant's  train, 
was  killed  by  a  collision;  and  therefore  at  the 
threshold  of  the  iir^ument  appellant's  negli- 
gence must  be  admitted,  and  it  should  be  held 
liable  to  the  plaintiff  for  tbe  accident,  unless 
decedent's  contributory  negligence  exoner- 
ates the  company  from  liability."  This  is  the 
only  question  in  controversy  on  this  appeal. 
And  It  may  be  said  that  tliere  is  no  real  con- 
flict in  the  evidence,  and  the  question  there- 
fore resolves  itself  into  the  simple  inquiry 
whether  the  jury  were  warranted  in  finding 
from  the  evidence  that  the  plaintiff  established 
the  fact  that  the  deceased  was  free  from  negli- 
gence which  contributed  to  his  death.  The 
case  has  once  .before  been  in  this  court  upon 
an  appeal  by  tbe  defendant.  It  was  reversed 
on  the  ground  that  the  evidence  showed  that 
the  deceased  was  guilty  of  contributory  negli- 
gence by  riding  in  sn  unsafe  place  on  the  tram. 
See  78  Iowa.  57.  It  appears  from  the  facts  re- 
cited in  the  opinion  on  that  appeal  that  the  de- 
ceased was  a  member  of  a  traveling  theatrical 
troupe  known  as  tbe  "Lights  of  London." 
The  company  owned  a  cafin  which  to  trans- 
port its  show  property  by  railroad.  Th«re 
were  three  bunks  or  berths'for  persons  to  sleep 
in  in  one  end  of  the  car.  This  car  was  hauled 
from  Albert  Lea,  Minn.,  to  Cedar  Rapids,  in 
this  state,  by  the  defendant  It  was  placed  in 
a  passenger  train  next  to  tbe  engine.  The 
train  was  due  at  Cedar  Rapids  al  alxmt  2:30  in 
the  morning.  Before  reaching  Cedar  Rapidn 
it  collided  with  a  north  bound  passenger  train 
on  defendant's  road.  The  deceased  was  in  the 
show  car  when  the  collision  occurred,  and  wan 
killed  by  reason  of  the  collision.  The  evi* 
dence  upon  the  first  trial  showed  that  the 
show  car  was  not  adapted  to  the  transportation 
of  passengers,  and  it  was  found  as  a  fact  b^ 
this  court  that  it  was  "of  unusual  length,  high, 
narrow,  and  fiimsily  built,'*  and  that  it  was 
negligent  for  Scott  to  ride  there  unless  he  ''was 
there  in  some  manner  by  the  consent  of  the 
railroad  company."  It  is  further  said  in  tbe 
opinion  that  no' one  testified  that  it  was  the 
duty  of  Scott  to  ride  in  this  car  to  care  for 
the  property.  It  was  further  found  as  a  fact 
that  Scott  and  three  other  showmen,  after  rid- 
ing in  one  of  the  passenger  coaches  for  a  time, 
went  forward  to  the  show  car,  and  that  the  con- 
ductor went  into  that  car,  and  took  up  their 
tickets,  and  said  to  the  four  men  "that  they 
must  not  ride  there;  and  it  was  not  a  safe 
place  to  ride,  and  it  was  against  the  rules  of 
the  company." 

The  evidence  upon  the  last  trial  was  not  the 
same  as  on  the  first  trial.  It  was  materially 
different.  On  the  last  trial  there  was  evidence 
which  showed  that  the  car  in  which  deceased 
was  killed  was  a  strong,  well-built  car,  and 
that  in  tbe  collision  this  car  telescoped  the  bag- 

fage  car  which  was  attached  to  it  in  the  rear. 
*bere  was  no  evidence  on  the  last  trial  that  tbe 
deceased  was  forbidden  to  ride  in  the  show  car, 
and  no  evidence  that  the  conductor,  when  tak- 
ing up  the  tickets,  told  deceased  or  any  other 
person  in  his  presence  or  elsewhere  that  they 
must  not  ride  m  the  show  car,  or  that  he  gave 
any  order  or  direction  on  that  subject    And 
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there  was  evidence  on  the  last  trial  that  Scott's 
duty  to  his  employer  required  that  he  should 
ride  iu  that  car,  to  care  for  the  show  property, 
and  that  a  stoye  and  lamps  and  berths  were  in 
the  car  for  the  comfort  of  the  employes  whose 
duty  required  their  presence  in  the  car  night 
and  day  in  the  handling  of  the  scenery  and 
properties.  We  haye  stated  enough  of  the  eyi- 
dence  on  the  last  trial  to  show  that  it  differed 
in  many  material  respects  from  that  discussed 
by  this  court  upon  the  former  appeal.  There 
is  no  question  in  our  minds  that  upon  the  last 
trial  the  question  whether  the  deceased  was 
chargeable  with  contributory  negligence  was 
a  question  for  the  jury  to  determine,  and 
that  its  finding  oughts  to  be  conclusive.  Why 
the  evidence  was  so  radically  different  on  the 
two  trials  is  not  a  question  for  our  consid- 
•eration. 

It  is  contended  by  counsel  for 'appellant  that 
plaintiff  ought  not  to  recoyer,  because  he  yol- 
iintarily  left  the  passenger  coach  for  his  own 
pleasure,  and  knowingly  assumed  a  more  haz- 
ardous place  on  the  train,  and  by  that  act  di- 
rectly contributed  to  his  death.  The  facts  of 
this  case  do  not,  in  our  opinion,  bring  it  with- 
in tbe  rule  of  the  cases  cited  by  counsel.  In 
Baltimore  ds  P.  R.  Co,  y.  JoneB,  95  U.  8.  439, 
24  L.  ed.  606,  the  injured  party  was  riding  on 
the  pilot  of  the  locomotive  when  he  was  in- 
jured. In  other  cases  the  passenger  was  rid- 
ing upon  platforms  of  can»,  or  riding  on  the 
foot  board  in  front  of  an  engine.    In  Jacobus 


▼.  m,  Paul  AC.  I2L  Ci>..  20  Minn.  125  (GiL 
110),  18  Am.  Rep.  800.  it  was  held  that  where  a 
passenger  was  riding  in  a  baggage  car  he  might 
recover  for  an  injury  sustained  while  in  that 
position  if  he  was  there  with  the  knowledge  of 
the  conductor  of  the  train,  and  without  any  at- 
tempt of  the  conductor  to  enforce  a  rule  re- 
?uiring  passengers  not  to  ride  in  baggage  cars, 
n  Dunn  y.  Grand  Trunk  ij.  (^.,  58  Me.  187, 
4  Am.  Bep.  267,  plaintiff  was  riding  in  the 
"saloon  car"  of  a  freight  train,  where  the  con- 
ductor permitted  him  to  remain,  and  collected 
his  fare.  It  was  held  that  recovery  might  be 
bad  for  an  injury  sustained  by  reason  of  the 
company's  negligence.  See  also  Creed  y.  Pen  n- 
ij/lvania  R,  O?.,  86Pa.  189,  27  Am.  Bep.  693, 
where  recoyery  was  had  in  a  case  where,  with 
the  knowledge  and  acquiescence  of  tbe  con- 
ductor, a  passenger  was  permitted  to  ride  in  a 
caboose,  which  was  for  the  ezclusiye  use  of  the 
train  bands.  It  is  not  necessary  to  further  con- 
sider the  case.  Under  the  eyidence  the  jury 
might  well  find  that  the  deceased  was  in  the 
direct  line  of  his  duty  in  riding  in  the  show  car, 
and  that  he  was  allowed  to  remain  there  with- 
out any  effort  on  the  part  of  the  conductor  to 
induce  him  to  return  to  a  passenger  coach;  and 
not  onljr  this,  but,  as  the  evidence  is  now  pre- 
sented, it  cannot  be  said  as  matter  of  law  that 
riding  In  the  show  car  was  attended  with  any 
known  hazard. 
The  judgment  of  the  DUti  id  Court  i»  affirmed^ 
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I  P.  HILL  et  al, 

V. 

PIONEER  LUMBER  CO.  et  al,  Appts. 
(........N.  0*........) 

A  director  eaimot  take  advanta^  of 
his  superior  means  of  information  to 

secure  his  del>t  against  the  corporation,  either  by 
coufession  of  judgment  or  otherwise. 

(October  81, 180BO 

APPEAL  by  defendants  from  a  Jtidgment  of 
the  Superior  Court  for  Wavne  County  in 
fayor  of  plaintiffs  in  an  action  brought  to  set 
aside  a  judgment  confessed  by  the  defendant 
corporation  in  fayor  of  one  of  ils  directors. 
Afflryned. 
The  facts  are  stated  in  the  opinion. 
Meesrs,  Busbee  &  Busbee  for  appellants 
Meters.  Aycock  &  Daniels,  for  appellees: 
The  directors  became  trustees  of  the  corpo- 


rate property  for  the  benefit  of  the  credfton 
and  could  not  take  adyantage  of  their  knowl- 
edge and  position  to  ^gain  an  adyantage  oyer 
the  other  creditors. 

Adams  y.  Kehhr  MiU.  Co.  85  Fed.  Rep.  485: 
Koehler  y.  Blaek  River  Falls  Iron  Co.  67  U.  8. 2 
Black.  720, 17  L.  ed.  842;  DruryY.  Milwaukee  db 
S,  R.  Co. 74  U.  8.  7  Wall.  299, 19  L.  ed.40:  Brad- 
ley  y.  FarweU,  1  Holmes,  488;  Corbett  y.  Wood' 
vard,  6  Sawy.  417;  Richards  y  AVw  Eamfh 
shire  Ins.  Co.  43  N.  H.  208;  Lippineott  y. 
Shaw  Carriage  Co.  25  Fed.  Rep.  585;  Consol- 
idated Tank  Line  Co.  y.  Kansas  City  Varnish 
Co.  45  Fed.  Rep.  18;  Williams  t.  Jones,  28 
Mo.  App.  182;  Kankakee  Woolen  Mill  Co.  y. 
Kampe,  88  Mo.  App.  229;  Roan  y.  Winn,  93 
Mo.  508;  Beach  y.  Miller,  180  111.  162;  Ogden 
V.  Murray,  89 N.  T.  202;  Curronv.  Arkansas, 
56  U.  8. 15  How.  807, 14  L.  ed.  707;  Morawetz, 
Priy.  Corp.  1st  ed.  ^  579;  llat/wood  y.  Lincoln 
Lumber  Co.  64  Wis.  639;  Garrett  y.  Bvrlinpton 
Plow  Co.  70  Iowa,  697, 59  Am.  Rep.  466;  Ros^- 
boom  V.  Whittaker,  182  111.  81. 


Nora.— The  aboye  case  applies  to  somewhat  pe- 
culiar circumstances  the  rule  which  is  perhaps 
fairly  established  tboufrh  with  some  conflict  that 
directors  of  an  insolyent  corporation  cannot  take 
advantage  of  their  position  to  grain  a  preference 
of  their  own  claims  against  it  over  those  of  other 
creditors.  It  places  a  preference  by  confession  of 
judgment  on  the  same  footing  as  that  of  a  confee- 
Bion  by  mortgage.  The  ease  by  reason  of  the  faot 
21  L.R.A. 


that  only  two  persons  owned  stock  shows  alao  an 
especially  striking  illustration  of  the  double  rela- 
tion of  directors  to  a  corporate  transaction  In 
which  they  are  interested  as  individuals. 

For  a  denial  of  the  right  of  an  insolyent  corpora* 
tion  to  make  any  preferences  among  creditors,  see 
Rouse  y.  Merobanta  Nat.  Bank  (Ohio)  5  In  B.  ▲.Ol^ 
and  nofa. 


1888. 


Hill  t.  Fiombbb  Lukbbr  Oo« 


661 


, «/.,  delivered  the  opinion  of  the 
«ourt: 

This  case  is  presented  to  us  as  upon  a  de- 
murrer, all  the  facts  alleged  in  the  complaint 
beinff  admitted  in  the  answer,  and  the  oon- 
•clusibn  of  law  contended  for  by  the  plaintiff 
being  denied,  thus  raising  the  issue  of  law 
whetner  the  facts  stated  in  the  complaint  con- 
stitute a  cause  of  action.  It  is  admitted  in 
the  pleadings  that,  at  the  time  of  the  confes- 
sion of  judgment  in  favor  of  G.  A.  Oris- 
wold  against  the  Pioneer  Lumber  Co.,  the 
-defendant  corporation  was  insolvent;  that 
said  Griswold  and  one  Hall  were  the  only 
stockholders,  and  constituted  the  board  of 
•directors;  that  said  Hall  was  president,  and 
said  Griswold  was  secretary  and  treasurer,  of 
said  corporation;  and  that  Griswold  was 
present  at  and  participated  in  the  meeting 
at  which  resolutions  were  adopted  directing 
Hall,  AS  president,  to  confess  judgment 
Against  the  company  in  favor  of  Griswold. 
On  this  state  of  facts,  the  plaintiff  I.  S.  Hill 
•contends  that  the  directors  became  trustees  of 
the  corporate  property  for  the  benefit  of  the 
•creditors,  and  could  not  take  advantaj^e  of 
their  knowledge  and  position  to  gain  an  ad- 
vantage over  the  other  creditors.  We  advert 
to  the  fact  that  there  appear  to  be  but  two 
members  of  the  defendant  corporation.  But 
for  the  admission  in  the  answer,  we  might 
inquire  whether  there  has  been  such  an  tn- 
•corporation  as  is  permitted  by  section  677  of 
the  Code,  as  this  privilege  is  extended  to  any 
number  of  persons  not  less  than  three.  How- 
ever, as  the  answer  admits  that  the  said  de- 
fendant is  a  corporation  duly  created  by  the 
laws  of  North  Carolina,  we  will  proceed  at 
once  to  the  consideration  of  the  only  question 
presented, — whether  an  insolvent  corporation 
may  confess  judgment  under  the  statute  to  a 
director  in  the  same,  who  is  also  a  creditor. 

There  may  have  been  a  discussion  at  an 
earlier  day  as  to  the  precise  relation  in  which 
A  director  stands  to  the  corporation  of  which 
he  is  an  officer, — whether  an  actual  or  a  quasi 
trustee  for  the  shareholders,  and,  in  case  of 
the  insolvency  of  the  corporation,  for  the 
•creditors,  also.  But  there  can  be  no  doubt 
that  he  occupies  a  fiduciary  relation  to  the 
•company,  which,  by  virtue  of  his  office,  he 
represents  in  the  management  of  its  principal 
functions ;  neither  can  there  be  any  doubt  that 
the  capital  stock  and  property  of  the  corpora- 
tion, in  case  of  its  insolvency,  constitute  a 
fund,  first,  for  the  satisfaction  of  its  credit- 
ors, and  next  for  the  shareholders.  As  is 
said  by  Mr.  Justice  Miller  in  Sawyer  v.  Roaq^ 
84  U.  8.  17  Wall.  610.  21  L.  ed.  781: 
"Though  it  be  a  doctrine  of  modem  date,  we 
think  it  now  well  established  that  the  capital 
stock  of  a  corporation,  especially  its  unpaid 
subscriptions,  is  a  trust  fund  for  the  benefit 
of  the  general  creditors  of  the  corporation ; 
and  when  we  consider  the  rapid  development 
of  corporations  as  instrumentalities  of  the 
•commercial  and  business  world  in  the  last 
few  vears,  with  the  corresponding  necessity 
of  adapting  legal  principles  to  the  new  and 
varying  exigencies  of  this  business,  it  is  no 
solid  objection  to  such  a  principle  that  it  is 
modern,  for  the  occasion  for  it  could  not 
sooner  have  arisen."  As  it  is  stated  in  2 
aiL.R.  A. 


Story,  Eq.  Jur.  §  1252:  **  Perhaps  to  this 
same  heaa  of  implied  trusts  upon  presumed 
intention  (although  it  might  equally  well 
be  deemed  to  fall  under  the  head  of  con* 
structive  trusts  by  operation  of  law)  we  may 
refer  that  class  of  cases  where  the  stock  and 
other  property  of  private  corporations  is 
deemed  a  trust  fund  for  the  payment  of  the 
debt  of  a  corporation,  so  that  the  creditors 
have  a  lien  or  right  of  priority  of  payment 
on  it,  in  preference  to  any  of  the  stockholders 
in  the  corporation.**  This  doctrine  was 
clearly  stated  bv  Mr.  Jugtiee  Story  in  Wood 
V.  Dumm&r^  8  Mason,  811,  in  1824,  and  has 
been  generally  followed  and  announced  in 
the  treatises  on  this  branch  of  the  law  ever 
since  that  time.  2  Morawetz,  Priv.  Corp 
§  780 :  1  Beach,  Priv.  Corj).  g  116.  And  we 
are  not  without  authority  in  our  own  court 
for  the  same  principle,  as  very  clearly  stated 
in  an  interesting  and  able  opinion  of  the  late 
Mr,  Justice  Davis  in  Marshall  Foundry  Oo,  y. 
Killian,  99  N.  C.  601.  This  much  being 
established,  we  may  find  the  dutv  and  lia- 
bility of  the  director  laid  down  in  the  very 
many,  and  sometimes  diverse,  decisions  in 
the  leading  courts  of  this  country.  As  he  is 
selected  and  intrusted  with  the  management 
of  the  affairs  of  the  corporation,  and  has 
charge  of  its  property  ana  business,  it  ap- 
plies  to  him  that,  "  whenever  confidence  is 
reposed,  and  one  party  has  it  in  his  power, 
in  a  secret  manner,  for  his  own  advantage, 
to  sacrifice  those  interests  which  he  is  bound 
to  protect,  he  will  not  be  permitted  to  hold 
any  such  advantage.**  1  Story,  Eq.  Jur. 
^  823.  As  a  sequence  to  the  foregoing  prop* 
ositions,  we  find :  **  An  insolvent  corporation 
being  indebted  to  its  officers  and  directors, 
they  executed  the  notes  of  the  corporation  in 
their  own  favor,  and,  having  obtained  judg- 
ment by  default,  issued  execution  thereon. 
In  the  distribution  of  the  proceeds  of  the 
sheriff's  sale  of  the  personal  property  of  the 
corporation,  held,  that  this  conauct  of  the 
officers  was  a  fraud  in  law,  which  gave  them 
no  preference  over  general  creditors  in  the 
distribution.**  Hopkins* s  App.,  90  Pa.  69, 
cited  as  an  illustration  under  the  head  of 
**  Liability  of  Directors  for  Fraud,  **  1  Lawson, 
Rights.  Rem.  t&  Pr.  g  848.  In  17  Am.  &  Eng. 
Encyclop.  I^aw,  p.  122,  where  very  many 
cases  pro  and  con.  are  cited,  this  principle  is 
evolved  from  the  weight  of  authorities :  "  It 
may  be  stated  as  a  general  rule  that  directors 
of  an  insolvent  corporation  cannot,  as  credit* 
ors  of  such  corporation,  secure  to  themselves 
a  preference.  They  must  share  ratably  in  the 
distribution  of  the  company's  assets.**  In  1 
Beach,  Priv.  Corp.  §  2416:  "The  directors 
of  a  company  stand  in  the  same  relation  to- 
wards creditors  of  the  corporation  that  they 
do  to  its  shareholders,  being  trustees  for  the 
benefit  of  corporate  trustees,  also.**  Mr. 
Justice  Davis,  in  Drury  v.  MiltDaukee  d  3, 
R.  Co.,  74  U.  S.  7  Wall.  299,  19  L.  ed.  40, 
speaking  of  the  directors  of  a  railroad  com- 
pany, says :  **  It  was  their  duty  to  administer 
the  important  matters  committed  to  their 
charge  for  the  mutual  benefit  of  all  parties 
interested,  and  in  receiving  an  advantage  to 
themselves  not  common  to  the  other  creditors 
they  were  guilty  of  a  plain  breach  of  trust* 
86 
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It  is  true  ''that  a  director  of  a  corporation 
is  not  prohibited  from  lending  it  moneys 
when  they  are  needed  for  its  benefit,  and  the 
transaction  is  open  and  otherwise  free  from 
blame ;  nor  is  his  subsequent  purchase  of  its 
property  at  a  fair  public  salo  by  a  trustee 
under  a  deed  of  trust,  executed  to  secure  the 
payment  of  them,  invalid."  Twin  Lick  Oil 
Co.  y.  Marbury,  91  U.  8.  687,  28  L.  ed.  828. 
And  there  would  be  nothing  to  binder  a  di- 
rector from  loaning  money  and  taking  liens 
upon  the  corporate  property  as  security  for 
its  repayment,  and  in  enforcing  his  lien,  pro- 
Tided  it  was  an  open  and  entirely  fair  trans- 
action ;  but  even  then  it  would  be  looked 
upon  with  suspicion,  and  strict  proof  of  its 
bona  fides  would  be  rec^uired. 

There  are  many  decisions,  however,  which 
hold  that  although  directors  are  bound  to 
discharge  their  duties  prudently,  dilieently, 
and  faiUifuUy,  and  apply  the  assets,  in  case 
of  insolvency,  for  the  benefit  of  creditors 
instead  of  stockholders,  yet  they  are  not 
technically  trustees,  nor  bound  to  appljr  the 
assets  ratably  amone  the  general  creditors. 
These  decisions  hold  that  they  may  not  only 
make  a  preference  between  creditors,  but  such 

{^reference  may  be  made  in  their  own  favor 
f  they  be  creditors,  and  in  such  cases  they 
must  act  with  the  utmost  good  faith.  17  Am. 
&  Eng.  Encyclop.  Law,  122,  note.  This  doc- 
trine was  held  in  Oarrett  y.  Burlington  Ploto 
Co,,  70  Iowa,  697,  and  in  a  note  to  this  case 
in  59  Am.  Rep.  466,  a  great  many  cases  are 
cited,  all  holding  the  contrary  doctrine  to  the 
case  last  named,  and  sustaining  that  to  which 
we  adhere ;  and  although  it  appears,  from  an 
examination  of  some  of  the  cases  cited  in  the 
American  &  English  Encyclopedia  on  this 
subiect,  that  there  are  very  respectable  and 
high  authorities  which  would  seem  to  relieve 
directors  from  the  burden  incident  to  their 
trust,  we  cannot  hesitate  to  adopt  the  viefvs 
which  seem  to  us  the  most  consistent  with 
the  virtuous  exercise  of  the  confidence  reposed 
in  them,  and  hold  these  fiduciaries  to  the  duty 
which  bids  them  put  self-interest  behind  that 
of  the  creditors,  who  have  not  the  same  means 
of  information,  which  might  enable  them  to 
protect  themselves.  There  are  many  cases 
cited  in  the  brief  of  plaintiffs'  counsel,  and 
others  found  in  the  reports  of  the  different 
states,  which,  for  lack  of  decisions  in  North 
Carol  ina,  are  to  us  persuasive  authority.  The 
latest  wo  have  seen  is  that  of  the  supreme 
court  of  Georgia  in  Loiorp  Bkg,  Go,  y.  Empire 
Lumber  Co,  (Ga.)  17  S.  E.  Rep.  968,  where 
the  proper  distinction  is  made  between  a 
mortgage  to  a  director  of  an  insolvent  cor- 
poration as  an  indemnity  for  liabilities  al- 
ready incurred,  and  one  made  in  the  execu- 
tion or  performance  of  an  agreement  or 
undertaking  entered  into  at  or  prior  to  the 
time  when  the  liability  was  incurred.  It 
might  be,  in  some  instances,  greatly  to  the 
benefit  of  the  creditors  and  shareholders  that 
directors  should  in  good  faith  advance  to  the 
corporation  funds  upon  security,  to  enable  it 
to  carry  out  its  undertakings. 

To  apply  these  principles  to  the  case  in 
hand.  The  defendant  seems  to  be  a  corpora- 
tion composed  of  but  two  persons  or  mem- 
bers, both  of  whom  were  necessarily  officers 
tlL.R.A. 


and  directors.  The  advantage  to  these  persons 
in  being  erecied  into  a  corporation  was  most 
probably  that  they  might  thereby  avoid,  not 
to  say  evade,  personal  liability  tor  the  debts 
of  the  concern.  It  fails  of  success,  and  be- 
comes insolvent,  which  means  that  it  owea- 
more  than  its  capital  can  pay.  It  holds  a 
meeting,  in  which,  of  course,  .both  of  its 
members  participate,  and  by  a  iuian.imous 
vote  it  orders  the  one  to  confess  Judgment, 
in  the  name  of  the  corporation,  to  the  other, 
for  a  large  amount  of  money  "due  by  note.*^ 
Will  this  transaction  stand,  to  the  detriment 
of  the  other  creditors  of  the  corporation f 
This  is  the  first  case  of  the  kind  which  has 
come  before  this  court  for  determination.  It 
is  an  interesting  and  important  question.  By 
reason  of  the  facility  afforded  by  the  statute 
for  the  formation  of  private  corporations, 
much  of  the  business  of  the  country  and  of 
this  state  is  now  being  transacted  through 
such  agencies.  They  offer  many  advantages 
to  the  stockholders,  and  in  some  respects  they 
are  fraught  with  danger  to  the  public,  unless 
the^r  are  held  within  the  bounds  of  law  and 
equity.  Here  comes  in  tho  beneficence  of 
that  public  policy  which  places  all  corpora- 
tions under  tJie  visitation  of  the  courts.  Can 
there  be  any  essential  difference  between  tbo- 
principle  as  applied  to  a  confession  of  judg- 
ment under  the  Code  and  a  mortgage?  Most 
of  the  cases  we  have  observed  were  those  of 
mortgages  to  secure  directors  or  other  officers 
who  were  creditors  of  their  own  corporations. 
In  the  few  cases  which  have  come  before  this 
court  under  section  677  of  the  Code,  notably 
in  Davidson  v.  Alexander,  84  N.  C.  621.  it 
has  been  held  that  on  account  of  its  liability 
to  abuse,  and  for  the  purpose  of  enabling 
other  creditors  to  have  the  opportunity  to 
make  full  investigation  if  they  should  so 
desire,  the  requirements  of  the  statute  should 
be  strictly  complied  with.  It  will  be  ob- 
served that  the  case  of  Sharp  y.  Danville,  M. 
dk  S.  W,  R,  Go,,  106  N.  C.  808,  was  the  con- 
fession  of  judgment  by  a  corporation  to  one 
of  its  officers,  and  under  circumstances  cal- 
culated to  excite  inquiry,  if  not  suspicion ; 
but  the  appeal  was  from  an  order  made  upoi> 
a  motion  to  vacate  the  judgment,  where  only- 
matters  of  irregularity  could  be  considerea. 
To  attack  the  same  for  fraud,  it  was  nec- 
essary to  bring  an  independent  action,  as  has- 
been  done  in  this  case.  The  effect  of  a  con- 
fession of  judgment  is  more  expeditious  in 
securing  a  Hen,  and  offers  a  more  immediate 
means  of  securing  payment  of  a  debt  by  the 
issue  of  execution  and  sale  of  the  corporate^ 
property,  than  that  given  by  a  mortgage,  for 
a  mortgage  made  by  a  corporation  cannot 
create  a  preference  over  antecedent  creditors 
until  a  reasonable  time  after  registration, 
which  is  notice,  has  been  afforded  them  U> 
protect  their  rights.  Code.  $g  680,  1255. 
The  preference  is  attempted  to  be  reached  by 
the  confession  instead  of  by  a  mortgage.  The 
preference  in  this  case  is  to  be  avoided  by 
whatever  means  it  is  sought.  In  holding 
that  an  insolvent  corporation  cannot  prefer 
one  of  its  directors,  who  is  also  a  creditor^ 
before  other  creditors,  we  are  not  at  variance 
with  the  decision  in  Blaloek  v.  KerntrwiXU 
mg.  Oo.^  110  N.  0.  99.    The  fourth  head- 
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note  in  that  case  is  misleading  when  it  says : 
''A  corporation  has  the  right  to  prefer  a  Just 
debt  to  one  of  its  officers,  to  those  of  other 
creditors."  The  judgment  was  that  the  debt 
of  this  officer  should  be  postponed  until  the 
other  creditors  had  been  paid.  The  law  is 
that,  where  a  corporation  is  insolvent,   its 


capital  is  a  trust  fund  for  the  payment  of  its 
debts.  A  director,  creditor  upon  a  debt 
theretofore  existing,  cannot  take  advantage 
of  his  superior  means  of  information  to  secure 
his  debt  as  against  other  creditors. 
Judgment  c^rme<L 
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City  of  LITCHFIELD. 

a45ni.81&) 

Charsrfiiff  e»eh  lot  or  traet  of  IaucI  with 
the  cost  of  Uie  iaaproTemeiits  la  front  of 
it  is  not  anthoriaod  by  power  to  levy  a  sre- 
cial  tax  upon  oonttffuous  property.  Suota  an 
arbitrary  and  foroed  oontribntion  can  be  sus- 
tained. If  at  all,  only  when  made  under  an  expresi 
grant  by  the  leff islatore. 

(April  8. 180a) 

APPEAL  by  defendants  from  a  judgment 
of  tbe  Montgomery  County  Court  in  favor 
of  petitioner  in  a  petition  to  affirm  the  assess- 
ment of  a  special  tax.    Betersed, 

Statement  by  Shope*  •/..* 

The  city  of  Litchfield,  incorporated  under 


a  special  charter,  on  the  6th  of  November, 
1890,  adopted  article  9  of  the  General  Act 
for  the  incorporation  of  cities,  towns,  and 
villages.  On  May  14,  1892,  an  ordinance 
was  duly  passed  for  the  **  grading,  graveling, 
guttering,  curbing,  and  paving  with  brick" 
of  State  street  in  said  city,  from  the  south 
line  of  Hay  ward  street  to  the  south  line  of 
Third  street;  "the  cost  thereof  to  be  paid  by 
the  special  taxation  of  the  lots  and  parcels 
of  land  abutting  upon  said  street  upon  both 
sides  thereof,  along  the  line  of  said  improve- 
ment. "  Section  8  provided  for  the  extent  and 
character  of  the  improvement,  and  is  suf- 
ficiently set  out  in  the  opinion.  The  fourth 
section  appoints  certain  persons  a  committee 
**to  make  a  separate  estimate  of  the  costs  of 
paving  said  street  mentioned  in  section  1  of 
this  ordinance,  excepting  so  much  thereof  as 
is  included  in  tbe  street  and  alley  intersec- 
tions and  crossings  of  the  same, "  etc. ,  in- 
cluding the  cost  of  levyin?  and  collecting 
the  special  tax  ordered,  and  also  a  separate 


KOTS.— Follditv  of  (usemnenta  upon  dbuttino  prop- 
erty^ made  hy  charaing  upon  each  fttece  the  east  of 
the  improvement  in  front  of  iU 

Grading  and  paving  etreeta. 

The  above  case  la  in  agreement  with  the  general 
earrent  of  authorities,  althoughl  there  are  some 
differences  between  the  courts. 

In  most  states  an  assessment  on  abutting  lots, 
obanrinff  each  lot  with  the  cost  of  tbe  improve- 
ment in  front  of  it,  is  held  invalid.  But  an  excep- 
tion is  generally  made  to  this  rule  in  regard  to 
sidewalks  which  see  under  subhead  "Sidewalks.** 

In  this  note  the  IdDdred  cases  in  recrard  to  com- 
pelling owners  and  occupants  of  property  to  dean 
tiie  sidewalks,  or  abate  nuisances  on  their  lots, 
have  not  been  included. 

Wl  er  3  a  street  was  improved  and  the  whole  ex- 
pense of  the  grading  and  paving  in  front  of  any 
partlcuUir  lot  to  the  center  offthe  st  reert  was  assessed 
opon  such  lot,  the  supreme  court  of  Michigan  was 
equally  divided  as  to  whether  or  not  the  provision 
of  tbe  Detroit  chapter  authorizing  this  mode,  was 
constitutiODaL  Woodbridge  v.  Detarolt,  8  Kicb. 
S74,30O. 

But  this  question  was  settled  in  Mots  v.  Detroit, 
Ifi  Mich.  ttS,  in  a  case  where  the  charter  of  Detroit 
was  in  question,  and  is  not  any  longer  one  of  doubt 
In  Michigan.  That  case  decided  that  an  assessment 
■gainst  a  lot  for  the  improvement  of  the  street  in 
front  of  the  same,  under  the  charter  of  Detroit 
providing  that  the  common  council  might  grade 
»nd  pave  the  streets  and  assess  the  whole  expense 
of  such  grading  and  paving  in  front  of  any  partlc- 
Qlar  lot,  to  the  center  of  the  street  upon  such  lot. 
la  Invalid  as  It  wholly  disregards  apportionment 
and  cannot  be  sustained  under  police  power-also 
that  there  is  nothing  in  the  principles  of  taxation 
which  will  warrant  this  assessment. 

An  assessment  of  the  cost  of.  grade  In  front  o: 
SI  L.R.A. 


each  lot  against  that  lot  was  held  to  be  invalid  as 
contrary  to  the  orgaDlc  act  of  Washington  terri- 
tory  requiring  assessments  to  be  equal  and  uni- 
form. They  should  be  ascertained  by  the  whole 
cost  of  the  improvement,  the  property  benefited, 
the  value  thereof,  and  an  apportionment  made. 
Seattle  v.  Yeeler,  1  Wash.  672. 

Under  Minn.  Sees.  Laws  1864,  p.  80,  providing 
that  the  cost  of  grading  and  paving  streets  Phall 
be  chargeable  to  and  payable  by  the  lots  fronting 
on  such  street,  an  assessment  upon  and  charged  to 
the  lot  fronting  upon  the  work  done,  specifically  lot 
by  lot,  the  work  done  opposite  or  fronting  on  each 
specified  lot  being  assessed  upon  and  made  charge- 
able to  such  lot  alone.  Is  Invalid.  Morrison  v.  St. 
Paul,  5  Minn.  106;  Waller  v.  St.  Paul,  Id.  95. 

A  lot  is  liable  for  its  proportion  of  the  whole  cost 
of  the  improvement  on  a  street  and  not  merely  for 
that  made  in  front  of  the  lot,  where  It  is  assessable 
according  to  frontage.  Wllkes-Barre  v.  McDer- 
mott,  6  Eulp,  34S. 

Where  an  assessment  for  improving  a  county 
road  for  two  mfies  was  made  against  a  farm  in  pro- 
portion to  the  whole  distance,  the  court  said  that 
a  tax  for  the  improvement  on  those  who  live  or 
own  land  on  the  road,  omitting  to  impose  any  of 
the  burden  on  those  who  derive  similar  benefits 
for  no  other  reason  than  that  their  land  is  not 
t)Ound  by  the  improvement,  is  impolitic  and  un- 
equal and  win  not  be  sustained.  Conger  v.  Gra- 
ham, U  Ky.  L.  Rep.  12. 

Where  a  street  was  extended  so  as  to  cross  a  rail- 
road track,  and  the  city  required  the  railroad  com- 
pany to  make  a  safe  and  proper  crossing  by  grad- 
ing the  approaches,  but  there  was  no  such  duty 
imposed  by  charter  of  the  railroad  company,  the 
general  assembly  had  no  power  to  fix  this  burthen 
on  the  company,  or  authorise  the  dty  to  require  It. 
.  Uinols  Gent  B.  Co.  v.  Bloomington,  TB  IlL  411; 
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estimate  of  the  cost  of  paving  said  street  and 
alley  intersections  and  crossings.  Section  6 
provided  that  the  expense  of  paving  the  street 
and  alley  intersections  and  crossings  should 
be  included  in  and  paid  from  the  general 
taxes  of  the  city ;  and  section  6  that  the  re- 
mainder of  the  cost  of  said  improvement  be 
paid  by  said  special  taxation,  and  for  that 
purpose  a  special  tax  equal  in  amount  to  the 
whole  cost  of  paving  said  street,  except  the 
intersections  and  crossings,  including  the 
cost  of  levying  and  collecting  the  special 
tax.  is  ordered  to  be  levied,  assessed,  and 
collected  **  upon  and  from  each  of  said  lots, 
parts  of  lots,  and  parcels  of  land,  in  propor- 
tion to  the  frontage  thereof  upon  said  street 
along  the  line  of  said  improvement,"  etc. 
The  remaining  sections  relate  to  the  manner 
of  perfecting  the  tax,  letting  the  contract  for 
and  completing  said  improvement.  Section 
14  of  the  ordinance  divided  the  special  tax 
into  five  installments,  payable  20  per  cent 
upon  the  confirmation  of  the  tax,  and  20  per 
cent  each  year  thereafter,  etc.  The  com- 
mittee named  in  the  ordinance  reported  the 
cost  of  the  improvement,  including  intersec- 
tions and  crossings,  |6, 885.26 ;  cost  of  paving 
the  street  and  alley  intersections,  $2,076.26. 
It  was  thereupon  ordered  by  the  city  council 
that  petition  be  filed  in  the  county  court  for 
further  proceedings  in  conformity  with  the 
ordinance  and  the  statute,  which  was  accord- 
ingly done,  and  commissioners  appointed  to 
make  the  levy  and  assessment  in  the  manner 
prescribed  in  said  ordinance,  etc.  Subse- 
quently, and  at  the  May  term,  1802,  of  said 


county  court,  said  commissioners  filed  a  re- 
port, or  tax  roll,  showing  the  asse^ment  upon 
the  property  abutting  upon  said  improve- 
ment. It  appeared  from  said  report  that  the 
assessment  was  made  according  to  frontage ; 
but  it  also  appeared  that  the  assessment  as 
against  247  feet  of  the  frontage  was  levied 
at  the  rale  of  |6.40i  per  front  foot,  and  as  to 
820  feet  frontage  at  the  rate  of  $5.28f  per  front 
foot,  and  as  to  88  feet  frontage  at  the  rate  of 
|6. 87|  per  front  foot,  and  as  to  66  feet  frontage 
$4.08^  per  front  foot,  and  as  to  150  feet 
frontage  at  the  rate  of  $5.86  2-10  per  front 
foot,  upon  the  return  of  the  assessment  roll 
numerous  objections  were  filed  bv  lotowners, 
which  were  set  for  hearing  Monday,  June  6. 
1892.  On  that  da^  the  city  asked  and  obtained 
leave  to  amend  its  petition,  which  it  did, 
showing  that  an  amendatory  ordinance  had 
been  passed,  etc.,  on  the  81st  day  of  May, 
1892.  The  amendatory  ordinance  provided 
that  the  ordinance  authorizing  said  improve- 
ment "  be  amended"  by  adding  to  section  6  of 
said  ordinance  the  following  words  iu  quota- 
tion marks :  "  But  only  in  proportion  to  the 
amount  of  payment  in  front  of  each  of  said 
lots,  parts  of  lots,  and  parcels  of  land  along 
the  line  of  said  improvement  so  ordered  to 
be  made. "  It  was  further  provided  in  the 
ordinance  that  the  committee  theretofore  ap- 
pointed to  make  an  estimate  of  the  cost  of 
said  improvement  make  an  amended  report 
thereof,  in  accordance  with  said  original 
ordinance,  "and  in  making  the  estimate  of 
the  cost  therein  provided  to  be  levied,  as- 
sessed, and  collected  by  special  taxation  they 


An  ordinanoeof  a  city  provldincr  that  if  the 
owner  of  a  lot  fronting  on  a  street  shall  negleot  to 
make  the  required  improvement,  the  city  enfirineer 
syaU  contract  for  the  same  and  the  ooudcU  shall 
levy  a  special  tax  on  such  lot  to  cover  the  expense, 
is  in  violation  of  that  rule  of  equality  of  burdens 
prescribed  by  the  conatitution,'  and  each  lot  should 
be  BssesBed  for  the  special  benefits  it  wiU  derive 
from  the  improvement,  and  the  residue  of  the  cost 
should  be  paid  by  uniform  taxation.  St.  John  v. 
East  St.  Louis,  60  HI.  OS. 

Where  the  city  removes  the  natural  soil  of  a 
street  and  builds  a  retaininir  wall  in  front  of  a  lot^ 
it  cannot  assess  the  cost  of  such  wall  asralnst  such 
lot.   Armstrong  v.  St.  Paul,  80  Minn.  200. 

Where  the  charter  of  the  dty  of  Lexington  au- 
thorisEed  streets  to  be  paved  or  tumpiked  at  the 
cost  and  expense  of  the  lotowners  fronting  such 
stfeet  or  alley,  on  petition  of  a  majority  of  the 
owners  on  a  square  to  be  apportione<f  equally  on 
the  lotholders,  and  the  sum  assessed  to  one  greatly 
exceeded  the  proportionate  cost  of  the  entire  work, 
in  consequence  of  a  deep  cut  and  a  st?ne  wall  op- 
posite to  his  lot,  the  assessment,  to  the  extent  of 
Its  illegality,  was  enjoined.  Lexington  v.  McQuil- 
lan. 0  Dana,  618,  86  Am.  Dec.  150. 

Where  the  charter  required  that  the  assessments 
should  be  one  third  the  cost  of  the  street  improve- 
ment opposite  each  lot,  an  assessment  obtained  by 
apportionment  of  the  cost  of  the  street  for  the 
whole  block  is  invalid  as  not  in  compliance  with 
the  charter,    Allen  v.  Galveston,  61  Tex.  808. 

An  assessment  against  an  abutting  lot  for  the 
expense  of  grading  and  paving  streets  was  sus- 
tained in  Paterson  v.  Society  for  Establishing  Use- 
ful Manufactures,  24  N.  J.  L.  885,  but  the  only 
ground  of  objection  raised  seems  to  have  been  that 
the  assessment  was  a  '*tax"  from  which  the  owner 
had  an  exemption  under  a  charter. 
21  L.  R.  A. 


Where  one  sixth  the  cost  of  a  sidewalk  was  as- 
sesBcd  against  the  property,  the  court  held  that  ^It 
is  well  settled  that  it  is  a  legitimate  exercise  of  the 
taxing  power  for  the  legislature  to  authorize  the 
whole  cost  of  a  local  improvement,  such  as  open- 
ing, grading,  and  paving  streets,  to  be  assessed 
upon  lands  which,  by  reason  of  their  peculiar  looa^ 
tlon,  may  be  regarded  as  benefited,  and  that  such 
authority  is  not  in  violation  of  the  constitutional 
clause  against  taking  private  property  without 
Just  compensation.**  State  v.  Fuller,  84  N.  J.  L. 
287. 

But  in  State  v.  Newark,  87  N.  J.  L.  416,  in  a  street 
paving  case  it  was  held  that  assessments  for  local 
Improvements  against  property  peculiarly  bene- 
fited must  be  made  to  the  extent  only  of  such  pe- 
culiar benefits.  The  court  held,  however,  that  this 
rule  does  not  apply  to  improvements  of  a  sidewalk, 
showing  that  the  difference  is  a  substantial  one 
and  that  State  v.  Fuller,  supra,  was  a  sidewalk  case 
and  the  general  doctrine  there.announced  must  be 
Umited  to  sidewalks. 

But  in  a  later  case  a  city  charter  provision  re- 
quiring every  lot  to  pay  for  the  expense  of  grad- 
ing in  front  of  it,  whatever  may  be  the  depth  or 
kind  of  excavation,  or  the  height  of  fllUng,  is  in 
total  disregard  of  the  well-established  doctrine 
that  the  assessment  shall  not  exceed  the  benefits. 
State  V.  Jersey  City.  87  N.  J.  L.  128. 

But  where  a  city  charter  granted  power  to  pave 
streets,  make  contracts,  borrow  money  and  levy 
taxes  therefor,  and  directed  that  the  paving  should 
be  done  at  the  expense  of  the  owners  of  the  land 
along  the  line  of  the  street,  and  that  the  whole 
cost  should  be  assessed  upon  such  land,  the  uncon- 
stitutionality of  this  direction  In  the  method  of 
raising  funds  will  not  also  invalidate  the  power  to 
improve.    State  v.  Elizabeth,  40  N.  J.  L.  278. 

In  the  case  of  State  v.  Hudson,  29  N.  J.  L.  104,  th« 
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shall  also  raalte  a  separate  estimate  of  the 
cost  to  be  levied,  assessed,  and  collected  by 
special  taxation,  for  the  different  widths  of 
pavement  so  ordered  to  be  made. "  They  made 
and  returned  an  estimate  substantially  as  be- 
fore, which  was  approved  by  the  board,  etc. 
Objections  were  filed  to  the  confirmation  of 
the  tax  roll  returned,  by  the  several  land- 
owners, which  were  overruled  by  the  court, 
and  the  special  tax  roll,  returned  by  the  com- 
missioners appointed  by  the  court,  was  ap- 
proved and  confirmed,  etc.  The  landowners 
prosecute  the  present  appeal. 


Mr.  James  M.  Truitt  for  appellants. 
Mr,    Hilton  H.  Creifl^hton,  with  Mr, 
John  P.  Oabrdner»  for  appellee. 

ShopepJ,,  delivered  the  opinion  of  the 
court: 

The  ordinance  provided  for  the  improving 
and  paving  of  State  street  from  the  south 
line  of  Hay  ward  street  to  the  south  line  of 
Third  street,  in  the  city  of  Litchfield,  the 
entire  length  being  practically'  three  blocks. 
The  pavement  from  the  south  line  of  Hay  ward 
street  to  the  north  line  of  Division  street,  a 
distance  of  about  240  feet,  was  required  to 
be  75  feet  wide  or  87^  feet  on  each  side,  of 
the  center  line  of  the  street.  From  the  north 
line  of  Division  street  to  the  south  line  of 
Fourth  street— practically  330  feet— the  pave- 
ment was  required  to  be  of  the  width  of  64 
feet,  or  32  feet  on  each  side  of  the  center 
line.  From  the  south  line  of  Fourth  street 
north  to  the  south  line  of  Third  street— the 


north  end  of  the  improvement  —it  is  provided 
that  there  should  be  left  in  the  center  of  the 
street  a  park  or  plat  of  ^und  20  feet  wide, 
and  that  the  pavement  between  said  points 
should  be  22  feet  wide  on  each  side  of  said 
plat ;  thereby  making  the  pavement,  from  the 
south  line  01  Fourth  street  to  the  south  line 
of  Third  street,— a  distance  of  about  820 
feet,  —44  feet  wide.  The  ordi nance  provided 
that  the  improvement  should  be  paia  for,  ex- 
cept street  and  alley  intersections  and  cross- 
ings, by  special  taxation  of  contiguous  prop- 
erty accoraing  to  frontage  upon  the  same ; 
the  cost  of  paving  street  and  alley  intersec- 
tions and  crossings  to  be  paid  by  general  tax- 
ation. The  committee  appointea  by  the  or- 
dinance to  make  an  estimate  of  the  cost  of 
said  improvement  reported  the  total  cost  of 
the  same,  excluding  street  and  alley  inter- 
sections and  crossings,  and  including  the  cost 
of  levying  and  collecting  said  special  tax, 
at  $6,860.18,  and  the  cost  of  the  street  and 
allev  intersections  and  crossings  at  $2,076.26. 
8aid  estimate,  having  been  approved  by  the 
city  council,  a  petition  was  auly  presented 
to  the  county  court,  and  commissioners  were 
appointed  to  assess  said  sum  of  $6,869.18 
upon  the  property  contiguous  to  said  im- 
provement. Said  commissioners,  instead  of 
complying  with  the  order,  and  assessing  the 
contiguous  property  according  to  frontage, 
assessed  against  the  several  lots,  blocks,  and 
tracts  of  land  abutting  upon  the  part  of  the 
street  so  to  be  improvS  the  estimated  cost  of 
the  improvement  in  front  of  each  lot  or  tract 
of  land,  and  adding  thereto  a  percentage  to 


oourt  says  that  the  quantity  of  earth  and  rook  re- 
mored  from  the  front  of  each  lot,  or  of  earth 
placed  before  It,  cannot  be  tbe  proper  criterion  of 
the  estimate  of  benefit  received,  but  tbe  report  did 
not  show  on  what  principle  the.  commisslonerB 
acted. 

But  In  marked  contrast  with  tbe  above  case  it 
was  held  in  Wisconsin  that  every  lotowner  may  be 
required  to  build  tbe  public  improvement  in  front 
of  his  lot,  without  regard  to  inequalities  in  the 
value  of  the  lots,  in  the  expense  of  constructingr 
the  improvements,  or  to  the  question  whether  the 
lot  is  injured  or  benefited  by  their  construction. 
Weeks  V.  If  tiwaukee.  10  Wia  258. 

In  this  case  the  court  regarded  the  use  of  the 
word  '^assessment**  in  addition  to  ^iazatlon**  in  the 
constitution  as  giving  the  legislature  power  to  au- 
thorise such  assessments  as  those  in  question  al- 
though wrong  in  principle. 
■  In  Iowa  also  where  the  cost  of  macadamizing  the 
street,  constructing  gutters,  putting  In  curbstones, 
and  building  sidewalks  adjacent  to  certain  lots, 
was  assessed  against  such  lots,  the  power  was  sus- 
tained on  the  ground  that  the'  object  of  the  taxa- 
tions—the improvement  of  the  street— is  a  public 
object,  which  will  support  it;  that  the  system  of 
taxing  the  abutting  lots,  in  its  practical  application, 
secures  such  a  just  and  fair  distribution  of  the  bur- 
den as  to  be  within  the  rule  requiring  uniformity  of 
taxatlon«   Warren  v.  Henly,  81  Iowa,  8L 

The  case  of  Morrison  v.  Hershlre,  88  Iowa,  STl,  is 
often  quoted  as  giving  theipower  to  levy  an  assess* 
ment  on  abutting  property  for  the  improvement 
In  front  of  It,  but  in  that  case  the'rule  adopted  was 
that  tbe  cost  of  the  work  should  be  levied  upon 
the  lots  in  proportion  to  their  frontage  upon  the 
streets  ImproTcd.  It  is  true,  however,  that  comer 
lots  were  nssossod  on  double  frontage,  which  was 


StdewaOa, 

Almost  everywhere  the  right  to  compel  lotown- 
ers  to  build  sidewalks  is  reoogniaed  although  oth- 
erwise held  in  regard  to  other  street  improvements. 
This  is  put  in  many  cases  on  the  basis  of  police 
power ;  but  It  is  suggested  that  a  reasonable  basis 
for  it  might  be  generally  the  approximate  justice 
of  the  rule  of  apportionment  of  benefits  as  in  ordi- 
nary cases  the  cost  would  not  vary  much  from  the 
amount  of  an  assessment  according  to  frontage. 
An  ordinance  requiring  a  lot  to  bear  the  expense  of 
the  work  done  in  front  thereof,  is  repugnant  to  the 
charter  of  Portage,  Wisconsin,  which  required  a 
special  tax  to  be  levied  in  proportion  to  the  front 
or  sise  of  such  lots.  State  v.  Portage,  IS  Wis.  668, 
U  Wis.  SSL 

A  by-law  of  Trenton,  N.  J^  requiring  the  owner 
of  every  lot  fronting  on  a  certain  section  of  a 
street  to  curb  and  make  a  briokway  in  front  of  his 
lot,  and  on  failure  so  to  do,  that  the  street  oommi»' 
sloner  should  construct  the  same  and  recover  the 
cost  from  tbe  abutting  owner,  was  sustained.  Pax- 
son  V.  Sweet,  ISN.  J.  L.  196. 

It  was  said  in  a  case  where  the  apportionment  of 
tbe  expense  of  improving  a  street  was  invalid,  that 
a  sidewalk  being  regarded  as  an  appendage  to,  and 
a  part  of,  the  premises  to  which  it  is  attached,  and 
as  so  essential  to  the  beneficial  use  of  such  prem- 
ises, that  its  improvement  may  well  be  regarded  as 
a  burthen  belonging  to  the  ownership  of  the  land. 
State  V.  Newark,  87  N.  J.  L.  416. 

But  where  the  sum  of  the  expense  of  a  wooden 
pavement  was  ordered  to  be  put  on  certain  desig- 
nated property,  without  regard  to  the  proportion 
of  benefit  it  has  received  from  the  improwBeat, 
and  the  ratio  of  distribution  is  to  be  left  to  the 
judgment  of  the  common  council,  the  power  oan- 
not  be  executed.   Bogert  v.  Elisibeth,  87  N.  J*  Bq» 
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oorer  the  cost  of  the  collection.  Upon  the 
return  of  the  assessment  roll,  and  objections 
thereto  being  filed,  the-  city  asked  and  ob- 
tained leave  to  amend  its  petition,  and  the 
cause  was  continued.  The  amendment  was 
subsequently  made  setting  up  an  amended 
ordinance,  passed  after  the  return  of  the  as- 
sessment roll,  requiring  that  the  tax  be  levied 
upon  such  contiguous  lots,  parts  of  lots,  and 
tracts  of  land  according  to  frontage,  '*but 
only  in  proportion  to  the  amount  of  pavement 
in  front  of  each  of  said  lots,  parts  of  lots, 
and  parcels  of  land  along  the  line  of  said 
improvement.  **  And  the  committee  appointed 
in  the  original  ordinance  was  required  to 
make  and  return  an  amended  estimate,  show- 
ing the  cost  to  be  levied  as  a  special  tax,  and 
to  ''make  a  separate  estimate  of  the  cost  to 
be  levied,  assessed,  and  collected  by  special 
taxation  for  the  different  widths  of  pavement 
•o  ordered  to  be  made, "  which  was  done.    The 


assessment  roll  as  originally  retanied  was. 
against  the  objection  of  oontiguouB  lot 
owners,  confirmed  by  the  oourt 

Numerous  questions  are  raised  ai>on  this 
record  going  to  the  validity  of  the  special 
tax,  but  we  shall  confine  ourselves  to  a  dis- 
cussion of  the  power  of  the  citv  to  thus  im- 
pose the  burden.  It  is  practically  conceded, 
and,  if  it  were  not,  it  must  be  held,  that  the 
assessment  roll  returned  was  not  in  com- 
pliance with  the  provisions  of  the  ordinance, 
requiring  that  the  tax  be  assessed  according 
to  frontage.  The  contiguous  property  was 
assessed  at  various  sums,  ranging  from 
$4.03^  to  $6.87i  per  front  foot,  fii  cases 
where  the  improvement  is  of  the  character 
that  the  benefits  may  be  expected  to  diffuse 
themselves  along  the  line  of  Uie  improve- 
ment in  a  degree  bearing  some  proportion  to 
the  frontage,  a  division  of  the  burden  by 
that  standard  may  appropriately  be  adopt- 


in  this  case  the  charter  of  the  olty  of  Elizabeth 
directed  the  whole  ocst  of  aneasment  for  street 
improvementB  to  be  imposed  on  the  property  abut- 
tiDg  thereon,  and  the  counsel  was  empowered  to 
cause  an  equitable  assessment  thereon  to  be  made 
by  the  city  surveyor. 

The  city  of  Richmond,  Yiivinia,  is  authorised  by 
Its  charter  to  require  the  owner  of  a  lot  to  have  a 
sidewalk  built  on  an  improved  street,  and  it  is  im- 
material whether  this  is  police  power  or  taxing 
power.  Sands  v.  fiichmond,  81  Gratt  STU  81  Am. 
Bep.742. 

An  ordinance  requiring  the  abuttingr  owner  to 
furnish  and  lay  down  the  material  for  a  sidewalk 
was  sustained  as  a  necessary  police  regulation. 
Palmer  V.  Way,  6  Colo.  108. 

Under  Tex.  Bev.  Stat,  art  838,  authorizing  the 
ooet  of  the  construction  of  sidewalks  to  be  de- 
frayed by  the  owner  of  the  lot  abutting  thereon, 
and  to  be  collected  as  the  city  may  direct,  an  ordi- 
nance providing  that  such  cost  should  be  a  lien  and 
collectible  by  suit  is  valid.  Bordages  v.  Higirins,  1 
Tex,  Oiv.  App.  66,  reversing  1  Tex.  Civ.  App.  68. 

The  Bhode  Island  Act  of  May,  188R,  providing 
tbat  in  Newport  when  a  street  shall  be  paved  with 
gutters  the  owners  of  the  land  abutting  shall  pay 
the  cost  of  the  curbstones,  is  constitutional  and 
valid.   DeblolB  v.  Barker,  4  B.  1. 445. 

llie  Pennsylvania  Borough  Act  of  1861,  authorw 
Izing  the  authorities  to  require  sidewalks  to  be 
graded  and  paved  by  the  owners  of  the  lots,  is  val- 
id. A  sidewalk  is  supposed  to  be  more  immedi- 
ately beneficial  to  the  owner  than  the  roadway  of 
the  street.  Greensburg  Borough  v.Toung,68  Pa.S80. 

An  assessment  for  a  sidewalk  against  cemetery 
property  as  a  whole  was  sustained  in  Buffalo  City 
Cemetery  v.  Buffalo,  46  N.  T.  603,  606.  It  is  not 
contrary  to  the  Ohio  constitution  to  provide  in  a 
town  charter  that  a  sidewalk  may  be  required  to 
be  built  in  front  of  the  property  of  lotowners  and 
if  any  one  neglects  to  perform  the  duty,  the  coun- 
cil may  have  It  done  and  aaaese  the  amount  as  a  tax 
upon  the  lot.    Bensall  v.  Lebanon.  19  Ohio,  418. 

Where  an  officer  levied  on  lumber,  on  a  tax  war- 
rant issued  for  expense  of  buildings  sidewalk  in 
front  of  the  owner's  property,  .the  owner  of  the 
lumber  could  not  maintain  an  action  to  recover 
the  property  levied  u  i>on.  Hudler  v.  Golden,  86  N. 
T.446.' 

A  sidewalk  'assessment  against  adjoining  prop- 
erty where  the  owners  fail  to  build,  is  valid  under 
a  constitutional  provision  that  the  expense  be  as- 
sessed **upon  the  property  fronting  upon  such  Im- 
provement.** Bcott  County  v.  Hinds  (Minn,)  June 
IM808. 
tlURA. 


An  assessment  on  the  owner  of  buildings,  for  the 
cost  of  a  sidewalk  on  the  abutting  street  is  held 
constitutional  and  valid  in  Massaohusetts.  Lowell 
V.  Hadley,  8  Met.  180. 

But  under  the  Constitution  of  1870  of  Illinois,  a 
town  lot  may  be  made  chargeable  with  the  entire 
expense  of  the  construction  of  a  sidewalk  in  front 
thereof.    White  v.  People,  04  HL  804. 

Yet  in  Chicago  v.  Crosby,  111  III.  640,  it  was  held 
that  a  city  could  not  by  ordinance  require  an 
owner  of  a  lot  to  repair  the  sidewalk  in  front  of  it, 
f oUowing  Grldley  v.  Bloomlngton,  88  Dl.  667, 80  Am. 
Bep.  680,  which  was  a  case  of  keeping  the  sidewalk 
dear  from  obstruction. 

In  a  sidewalk  case  where  the  street  committee 
illegally  assumed  the  powers  of  the  board  of  mayor 
and  aldermen.  It  was  said  that  *1t  Is  now  well  settled 
with  no  dissenting  voice,  except  in  Iowa,  that  a 
local  assessment  requiring  each  lotowner  on  a  sin- 
gle street  era  part  of  a  street  to  Improve  the  street 
in  front  of  his  property  at  his  own  expense  would 
be  unconstitutional,  b«H»use  there  would  be  no 
apportionment  of  the  tax.**  Kacon  v.  Fat^,  67 
Miss.  878, 84  Am.  Rep.  481. 

But  a  city  cannot  delegate  the  power  to  require 
sidewalks  to  be  built  at  the  expense  of  the  abutting 
owner.    Wbyte  v.  Nashville,  2  Swan,  864. 

In  a  case  of  an  assessment  upon  abutting  prop- 
erty for  sweeping  the  street  the  court  said :  **The 
power  of  a  municipal  Corporation  to  order  side- 
walks of  a  particular  kind,  and  |to  assess  against 
the  abutting  property  owner  an  amount  necessary 
to  pay  for  the  same,  and  to  pay  for  keeping  the 
same  In  repair  and  proper  condition  for  the  use  of 
the  public,  is  generally  upheld  upon  the  ground 
that  it  is  proper  exercise  of  the  police  power.** 
Reinken  v.  Fuehring,  16  L.  R.  A.  624, 180  Ind.  888. 

A  city  ordinance  requiring  each  owner  of  a  lot 
to  construct  a  pavement  in  front  of  his  lot  and  in 
default  to  have  it  done  and  collect  the  cost  against 
the  lot,  from  the  owner,  is  valid.  Washington  v. 
Nashville,  1  Swan,  il77;  Franklin  |v.  Maberry,  6 
Humph.  868. 

An  assessment  against  a  railroad  company  for 
the  buUding  of  a  wooden  pavement  in  front  of  the 
passenger  station  and  along  the  track  cannot  be 
sustained  on  the  ground  that  access  to  the  station 
was  easier,  or  that  the  value  of  the  land  was  in- 
creased. Tbe  land  was  taken  for  public  use  and 
the  benefits  from  the  improvement  are  not  perma- 
nent. New  York  &  N.  H.  R.  Co.  v.  New  Haven,  48 
Conn.  870, 19  Am.  Rep.  634.  See  also  State  v.  New- 
ark, 87  N.  J.  L.  418.  and  State  v.  Fuller,  84  N.  J.  !■» 
S7.  LT. 
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«d,  (Cooley,  Taxn.  488,  484;)  and,  indeed, 
this  mode  may  in  some  instances  be  more 
reasonable  and  just  than  assessment  upon  a 
valuation  of  the  contiguous  property.  Or- 
dinarily, perhaps,  the  power  to  adopt  this 
method  bas  been  denied,  unless  sanctioned 
by  express  legislative  authority.  But  we 
are  committed  to  the  rule  holding  that  the 
municipal  itv  may  adopt  it  as  the  measure 
«nd  standard  of  apportioning  specikl  taxes, 
fiee  Wilbur  v.  SpHr^fiM,  123  111.  895,  and 
cases  cited.  In  all  such  cases  the  limits  of 
the  improvement  are  within  the  discretion  of 
the  city  council,  to  bo  fixed  by  ordinance, 
subject  only  to  the  requirement  that  the  im- 
provement shall  be  so  far  single  that  pre 


•umptivelv,  at  least,  some  benefit  will  dow 
from  the  improvement  to  the  property  that 
is  to  be  subjected  to  taxation.  When  the 
limits  of  the  improvement  are  fixed  by  the 
ordinance  the  contiguous  property  is  created 
by  law  into  a  taxing  district,  and  when  the 
tax  is  to  be  imposea  according  to  frontage, 
presumptively  each  lot  or  parcel  of  land  is 
benefited  by  the  proposed  improvement,  and 
its  cost,  or  sucb  part  thereof  as  is  required 
to  be  raised  by  the  special  tax»  is  to  be  ap- 
portioned upon  such  contiguous  lots,  blocks, 
and  parcels  of  land  in  the  proportion  that 
the  front  of  each  bears  to  the  entire  frontage 
included  within  the  taxing  district,  and 
made  subject  to  the  tax.  Aeenan  v.  Smith, 
HO  Mo.  525,  60  Mo.  292 ;  8t,  Louu  v.  Clemem, 
49  Mo.  552;  Burroughs,  Taxn.  468  et  9eq,; 
Ooole^,  Taxn.  451,  452.  By  the  ordinance 
the  city  created  a  taxing  district  composed 
cf  property  contiguous  to  the  improvement, 
ana,  baving  done  so,  the  question  is  fairly 
presented,  whether  they  may  arbitrarily  de- 
termine that  each  lot  and  tract  of  land  shall 
bear  the  cost  of  the  improvement  in  front  of 
it.  By  the  Constitution  (art.  9,  §  9)  it  is 
provided:  ''The  general  assembly  may  vest 
the  corporate  authorities  of  cities,  towns,  and 
villages  with  power  to  make  local  improve- 
ments by  special  assessment  or  by  special 
taxation  of  contiguous  property,  or  other- 
wise. "  For  all  other  purposes  taxes  are  re- 
quired to  be  uniform  in  respect  to  persons 
and  property^  within  the  jurisdiction  of  the 
body  imposing  the  same.  By  reference  to 
the  statute  it  will  be  observed  that  the  only 
way  in  which  the  legislature  has  expressly 
authorized  cities,  towns,  and  villages  to 
make  local  improvements  otherwise  than  in 
the  two  modes  specifically  designated  in  the 
provision  of  the  constitution  quoted  is  by 
general  taxation.  Section  2  of  article  9  of 
the  Cities  and  Villages  Act  provides: 
**  When  any  such  city  or'village  shall  by  or- 
dinance provide  for  the  making  of  any  local 
improvement,  it  shall  by  the  same  ordinance 
prescribe  whether  the  same  shall  be  made  by 
special  assessment  or  by  spet  ial  taxation  of 
contie^uous  property,  or  general  taxation,  or 
both.''  The  ordinance  in  this  case  complied 
with  this  provision  of  the  statute  by  prescrib- 
ing that  all  of  said  improvement,  other  than 
street  and  alley  intersections  and  crossings, 
flhall  be  made  by  special  taxation  of  con- 
tiguous property,  and  that  such  street  and 
alley  intersections  and  crossings  shall  be  paid 
for  by  general  taxation. 
1B1L.R.A. 


While  it  la  clear,  we  think,  that  the  leg- 
islature has  invested  the  municipalities  of 
the  state  with  power  to  make  local  improve- 
ments in  the  three  modes  especially  desig- 
nated only,  a  discussion  of  that  question,  or 
the  power  of  the  legislature  to  invest  them 
with  the  right  to  make  such  local  improve- 
ments otherwise,  need  not  here  be  indulged. 
As  we  have  seen,  the  original  ordinance  had 
the  effect  of  creating  a  taxing  district,  com- 
posed of  the  property  4K)ntiguous  to  the  im- 
provement, and  provided  for  the  distribution 
of  the  special  tax  upon  the  contiguous  lots 
and  parcels  of  land'  in  the  ratio  that  the 
frontage  of  each  bore  to  the  entire  frontage 
upon  the  improvement ;  and  the  ordinance, 
as  amended,  still  provides  for  levying  the 
cost  of  the  improvement  upon  the  contiguous 
property,  but  only  to  the  amount  of  the  cost 
of  the  improvement  in  front  of  any  such  lot 
or  parcel  of  land.  The  whole  cost  of  the  im- 
provement, other  than  street  and  alley  inter- 
sections, etc.,  is  to  be  taxed  against  the 
contiguous  property,  and  it  is  therefore 
manifest,  if  the  scheme  or  plan  devised  by 
the  amendment  is  to  be  carried  into  effect, 
each  piece  of  property  will  pay  the  full 
amount  of  the  cost  of  the  improvement  in 
front  of  it,  and  no  more  or  less.  This  is  not 
the  imposition  of  a  special  tax  upon  con- 
tiguous property,  but  is  an  arbitrary  imposi- 
tion of  the  burden  upon  each  lot  of  making 
the  improvement  in  front  of  it. 

The  rule  applicable  to  general  taxation, 
that  no  power  can  be  exercised  by  the  mu- 
nicipality which  is  not  clearly  granted,  and 
that  the  power  granted  must  be  strictly  pur- 
sued, applies  with  equal  force  to  all  species 
of  special  taxation  for  local  improvement. 
When  the  power  is  clearly  given,  then,  in 
the  exercise  of  the  power,  the  provisions  of 
the  imposition  of  the  tax  must  be  strictly 
followed.  Burroughs,  Taxn.  471 ;  Cooley, 
Taxn.  209  et  seq,,  418;  Dill.  Mun.  Corp. 
§§  605-610 ;  Cooley,  Const.  Lim.  646.  The 
authorities  sustaining  this  doctrine  are  col- 
lected by  the  text- writers  mentioned,  and 
need  not  be  cited  here.  *^  In  the  construction 
of  any  grant  of  the  power  to  tax  made  by  the 
state  to  one  of  its  municipalities  the  rule 
which  is  accepted  by  all  the  authorities  is 
that  it  should  be  followed  with  strictness. 
The  reasonable  presumption  is  held  to  be  that 
the  state  has  granted  in  clear  and  unmistak- 
able terms  all  it  has  intended  to  finxnt  at  all ; 
and  whatsoever  authority  the  municipal  offi- 
cers assume  to  exercise,  they  must  be  able  to 
show  the  warrant  for  in  the  words  of  the 
grant"  Cooley,  Taxn.  209.  The  imposition 
of  taxes  is  an  exercise  of  the  sovereign  power, 
which,  under  our  system,  may  be  exercised 
by  the  legislature  without  limitation  except 
as  restricted  by  state  or  federal  constitutions. 
That  this  power  may  be  delegated  to  the 
municipalities  of  the  state,  as  instrumentali- 
ties of  government,  iov  the  purpose  of  carry- 
ing on  municipal  affairs,  iseverywhere  con- 
ceded. But  it  is  universally  declared  and 
admitted  that  the  authority  to  levy  taxes 
must  be  given  either  in  express  words,  or 
arise  by  necessary  implication  from  the  words 
employed.  *'It  is  important, '^  says  Mr.  Dil- 
lon, *^  to  bear  in  mind  that  the  authoritj  to 
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muu i ci pal i ties  to  impose  burdens  of  any 
character  upon  persons  or  property  is  wholly 
statutory,  and,  as  its  exercise  may  result  in 
a  divestiture  and  transfer  of  property,  it  must 
be  clearly  given,  and  strictly  pursued. 
This  rule  applies,  as  we  have  already  seen, 
(chap.  16,  §  470,)  to  proceedings  by  munici- 
pal corporations  under  the  delegated  right  of 
eminent  domain,  and  it  extends  equally  to 
proceedings  under  the  taxing  power,  includ- 
ing special  assessment  for  local  improve- 
ments." 2  Dill.  Mun.  Corp.  ^  605.  And  it 
is  equally  well  settled  that,  if  the  legislature 
has  prescribed  the  mode  in  which  the  mu- 
nicipality shall  exercise  the  power,  all  of 
the  substantial  requirements  must  be  fol- 
lowed. Scammon  v.  Ghieago,  40  Dl.  146; 
Dill.  Mun.  Corp.  mpra,  and  case  cited ; 
Penritylvania  B,  Go.  v.  Canal  ComrB.  21  Pa. 
9;  Dubuque  <fc  P.  E.  Co,  ▼.  LitehJUld,  64  U. 
8.  23  How.  66,  16  L.  ed.  457. 

The  authorization  under  which  the  city  is 
proposing  to  make  the  imorovement  is  to 
levy  a  special  tax  upon  contiguous  property, 
ana  neither  b^  express  words  nor  necessary 
implication,  in  such  case,  is  there  authority 
conferred  to  arbitrarily  assess  against  any 
particular  lot  or  tract  of  land  more  than  its 
proportionate  share  of  the  cost  of  the  im- 
provement ordered  to  be  raised  by  special  tax- 
ation, and  the  expense  of  levying  and  col- 
lecting the  same.  Gennral  taxes  are  imposed 
for  the  support  of  government  and  to  promote 
the  well-being  ana  good  order  of  society,  and 
are,  in  theory  at  least,  compensated  for  by 
the  protection  afforded  by  the  government  to 
life,  liberty,  and  property.  It  is  the  burden 
borne  in  return  for  the  benefits  afforded  by 
civil  liberty,  and  to  which  all  are  compelled 
to  contribute  upon  some  recognized  basis  of 
equality.  Special  taxes  are  not  required  as 
burdens  upon  the  citizen,  but  are  Imposed  as 
an  equivalent  or  compensation  for  the  en- 
hanceid  value,  real  or  presumptive,  of  the 
property,  from  the  publio  improvement  for 
which  they  are  assessed.  1  Desty,  Taxn. 
g§  8,  4.  In  the  one  case  the  benefit  contem- 
plated inures  to  all  of  the  inhabitants  of  the 
state,  county,  or  municipality  in  which  it  is 
imposed ;  in  the  other,  the  benefit  is  to  the 
property  itself,  arising  from  its  increased 
value  in  consequence  of  the  improvement. 
Beyond  the  increased  value  thus  occasioned 
the  owner  of  the  land  receives  no  benefit  not 
common  to  all  the  inhabitants  of  the  munici- 
pality. Hence,  special  taxation  for  a  local 
improvement,  as  well  as  special  assessments 
of  benefits  for  the  same,  necessarily  proceed 
upon  the  theory  of  benefits  to  the  property 
upon  which  it  is  levied.  A  burden  imposed 
upon  any  other  theory  .becomes  a  mere  arbi- 
trary exaction, ~a  taking  of  private  property 
for  public  use,  without  just  compensation. 
Burroughs,  Taxn.  467,  468,  and  cases  cited. 
Special  taxation  differs  from  the  assessment 
of  special  benefits  only  that  in  the  one  the 
benefits  are  ascertainea  in  a  mode  prescribed 
by  law.  in  the  other,  they  are  determined 
by  the  municipal  authority.  "In  special 
taxation  the  imposition  of  the  tax  is,  of 
itself,  a  determination  that  the  benefits  to  the 
contiguous  property  will  be  as  great  as  the 
burden  imposea.*'  Oraw  v.  Tolono,  96  111. 
«1L.R.A. 


256,  86  Am.  Rep.  148 ;  White  ▼.  People,  94 
111.  607;  JSnoB  v.  SpHngfield,  118  111.  65.  It 
was  said  in  Craw  v.  Tolono,  eupra,  thai 
"  special  taxation,  as  spoken  of  in  the  con- 
stitution, is  based  upon  the  supposed  benefit 
to  the  contiguous  property,  and  differs  from 
special  assessment  only  in  the  mode  of  as- 
certaining the  benefits.*  Hence  it  has  been 
held  that,  where  the  determination  of  the  city 
council  was  arbitrary  and  unreasonable  in 
the  imposition  of  the  tax  upon  property  in 
no  respect  benefited,  the  ordinance  was  void. 
Bloomington  v.  Chicago  db  A,  B.  Go,  184  111. 
451 ;  Louieville  v.  Boiling  Mill  Co,  3  Bush, 
416.  It  is  of  the  essence  of  the  tax  that  it 
shall  be  levied  for  a  special  purpose,  and 
shall  be  uniform  in  respect  of  persons  and 
property  within  the  taxing  district,  whether 
that  be  the  state,  county,  municipality,  or 
district  thereof,  created  for  local  improve- 
ment ;  and  that  it  be  laid  according  to  8om» 
fixed  rule  of  apportionment.  "^ Equality,* 
says  Mr.  Desty,  (1  Desty,  Taxn.  29,)  ''in  the 
imposition  of  the  burden  is  of  the  very  es- 
sence of  the  right,  and,  though  absolute 
equality  and  absolute  justice  may  not  be  at- 
tainable, the  adoption  of  some  rule  tending 
to  that  end  is  indispensable.  Eouality,  aa 
far  as  practicable,  and  security  of  property 
against  irresponsible  power,  are  principles- 
which  underlie  the  power  of  taxation  as  de- 
clared ends  and  principles  of  fundamental 
laws."  Dill.  Mun.  Corp.  587,  and  noUs.  In 
the  idea  of  a  tax  is  inherent  that  it  shall  be 
upon  some  system  of  apportionment,  secur- 
ing practical  uniformity  among  those  sub- 
iect  to  it.  So  it  has  been  held  that  the 
burden  must  be  imposed  upon  all  property 
within  the  limits  of  tlie  district  taxed. 
Primm  v.  BeUevHU,  59  111.  142;  BdU  v. 
Kenosha,  29  Wis.  599.  And  it  has  been  said 
that  the  constitutional  principle  of  equality 
of  taxation  applied  as  well  to  special  as- 
sessments as  to  the  ordinary  modes  of  taxa- 
tion ;  and  that  a  special  assessment  would 
not  be  sustained  which  cast  all  the  cost  of  an 
improvement  upon  a  portion  of  the  property 
benefited,  and  left  other  property,  equally 
benefited,  exempt.  Bigelow  v.  Chicago,  W 
Dl.  49;  Chicago  v.  Boer,  41  Dl.  806;  8cam- 
mon  v.  Chicago,  42  111.  192;  Parmelee  y. 
Cliicago,  60  111.  267.  See  also  Kuehner  v. 
Fi^eeport,  148  Dl.  92,  17  L.  R.  A.  774. 
The  extent  of  the  improvement,  and  what 
shall  be  included  within  it,  and  its  na- 
ture and  character,  are  within  the  legis- 
lative discretion  of  the  city  council.  Side- 
walks on  each  side  of  the  street  may  be 
included  as  a  single  improvement,  as  in 
Watson  v.  Chicago,  115  III.  82,  and  the 
improvement  of  different  streets  may  be  in- 
cluded in  a  single  scheme  of  improvement, 
as  in  Springfield  v.  Oreen,  120  111.  278 ;  and 
WHbur  y.  SpHnfifleld,  128  Dl.  899;  Bur- 
roughs,  Taxn.  ^  146 ;  Cooley,  Taxn.  450,  451. 
The  limits  of  the  district  rest  in  the  discre- 
tion of  the  legislative  power,  and  the  oourt» 
will  interfere  only  to  correct  a  clear  abuse 
of  the  discretion.  In  theory  (and  the  prac- 
tice should,  in  all  cases  of  imposinir  special 
taxes,  conform  to  the  theory)  the  fimits  of 
the  improvement  should  be  so  fixed  as  that 
the  property  to  be  taxed  shall  receive  soma 
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benefit  from  the  proposed  improvement.  Ab- 
solute equality,  as  already  said,  is  not  at- 
tainable. But  if  in  the  combination  of 
streets  and  the  like,  they  shall  be  so  separate 
and  distinct  that  the  making  of  one  could 
sot  reasonably  be  said  to  benefit  property 
situated  upon  the  other,  their  combination 
would  be  clearly  vlolatiYe  of  the  rule  govern- 
ing in  such  cases.  Cooley,  Tazn.  447-449, 
and  note.  The  district  having  been  estab- 
lished by  ordinance,  the  tax  is  to  be  imposed 
upon  some  rule  of  apportionment,  which 
shall,  in  theory  at  least,  conform  to,  and  be 
productive  of,  uniformity  in  its  levy.  If  the 
rule  of  apportionment  by  frontage  is  adopted 
by  the  ordinance,  then  each  lot,  piece,  or 
parcel  of  land  is,  as  we  have  seen,  required 
to  bear  its  proportion  of  tibe'  whole  cost  of 
the  improvement  ordered  to  be  raised  by 
special  taxation,  in  the  ratio  its  frontage 
bears  to  the  whole  frontage  upon  the  improve- 
ment. 

That  the  imposition  here  sought  to  be  made 
is  not  special  taxation  of  contiguous  prop- 
erty seems  clear.  Instead  of  establishing  a 
taxing  district,  and  apportioning  the  cost  of 
the  improvement  upon  the  property  within 
it  by  some  standard  of  benefit,  actual  or 
presumptive,  it  is  an  arbitrary  and  forced 
contribution,  and  could  be  sustained  only, 
If  at  all,  when  made  under  an  express  grant 
by  the  legislature  of  the  state.  Cooley,  Taxn. 


468,  454,  and  note  2;  Burrouffhs,  Taxn.  465, 
cases  cited  note  6.  It  Is*  said  by  Mr.  Cooley  : 
''If  such  a  regulation  constitutes  the  ap- 
portionment of  a  tax.  it  must  be  supported 
when  properly  ordered,  or  under  the  au- 
thority of  the  legislature.  But  it  has  beei» 
denied  on  what  seems  the  most  conclusive 
ground  that  this  is  permissible.  It  is  not 
legitimate  taxation,  because  it  is  lacking  in 
one  of  its  indispeaisable  elements.  **  it  la 
evident  that  it  is  wholly  subversive  of  the 
doctrine  of  uniformity  in  imposing  the  pub- 
lic burden,  renders  unnecessary  the  formation 
of  a  taxing  district,  and  is  consequently 
without  apportionment.  It  is  manifest  that 
a  malor  part  of  the  cost  of  the  improvement 
may  be  necessarily  expended  in  front  of  a 
single  lot.  It  may  wel  1  happen  that  by  either 
cutting  down  the  street  or  filling  it  the  value 
of  the  particular  lot  mav  be  decreased,  while 
all  other  property  upon  the  improvement  may 
be  benefited.  So  the  narrowing  of  the  street 
by  the  creation  of  plats  for  ornamentation 
may  add  to  the  value  of  the  contiguous  prop- 
erty, while  under  the  rule  adopted  it  would 
lessen  the  burden  imposed.  We  need  not  ex- 
tend this  discussion. 

In  our  opinion,  the  amendment  rendered 
the  ordinance  and  the  proceedings  under  it 
void,  and  for  the  error  confirming  the  assess- 
ment roll  returned  by  the  commissioners  the 
judgment  oj  the  OourUy  Court  is  revereed. 
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The  prospeetlTe  use  of 
open-air  pleasure 

riil  not  be  enjoined  as  a  nuisance, 
)  soch  use  of  the  place  wlU  not  neoeanrUj 
constitute  anuiaaaoe,  although  it  has  been  so  as 
prevloasly  oonduoted  bj  other  parties. 

(September  19, 1808.) 

APPEAL  bv  complainants  from  a  Judg- 
ment of  the  Louisville  Law  and  Equity 
Court  in  favor  of  defendants  in  a  suit  brought 
to  enjoin  the  use  of  certain  premises  as  a  teer 
garden  and  pleasure  resort.    Afflrtned, 

The  facts  are  stated  in  the  opinion. 

Meeen.  O.  A.  Wehle*  and  0*Neal» 
Phelps  St  Prjror,  for  appellants: 

Continuing  and  often-repeated  noises  which 
destroy  the  comfort  of  life  of  persons  residing 
Dear  are  nuisances  which  will  be  enjoined* 

High,  InJ.§  778. 

The  collection  of  a  large  and  disorderly 
crowd  of  people  in  a  place  where  public  enter- 


tainments are  held  adjoining  the  plalntifTa 
premises,  and  the  noise  of  fireworks  with  the 
danger  of  fire  thereby  caused,  accompanied 
by  the  playing  of  bands  of  music,  have  been 
held  to  constitute  such  a  nuisance  as  to  entitle 
plaintiffs  to  an  injunction. 

Walker  v.  Breioeter,  L.  R.  6  Eq.  25. 

Where  the  nuisance  complained  of  consisted 
in  the  establishment  of  a  circus  in  the  vicinity 
of  plaintiff's  premises,  an  injunction  was 
granted  on  the  ground  of  the  noise  thereby  oc- 
casioned to  the  inconvenience  of  plain tiff'a 
family. 

Inehbald  v.  Bobhieon,  and  Inehbald  v.  Bar- 
rington,  L.  R.  4  Cb.  888. 

The  disturbing  noise  occasioned  by  the  ring- 
ing of  bells  in  a  neighboring  building  was  held 
a  ground  for  injunction  in — 

Soltau  V.  De  Beld,  2  Sim.  N.  S.  188. 

In  Snyder  v.  OabeU,  29  W.  Va.  48,  a  skating^ 
rink  erected  a  short  distance  from  a  dwelling 
where  the  noise  from  the  skating  and  fro  id 
the  crowd  attending  was  such  as  to  intcrfer  • 
materially  with  the  comfort  of  the  reside u  s- 
of  the  house,  was  enjoined. 

Equity  will  relieve  a  party  against  a  pro 
spective  nuisance  where  the  aanger  therefroiu 
is  imminent,  and  where  there  is  no  question  bui 


Norm— As  to  Injunotlons  against  nuisances,  see 
note  to  United  States  v.  Jellioo  Mountain  Coke  and 
OoalOo.  (aa]LD.Tenn.)  12 L.  B.A.764;  Balleo- 
ttne  V.  Webb  (Mioh.)  IB  L.  B.  A.  8S1.  and  noU;  Pad- 
dock V.  Somes  (Ho.)  10  L.  B.  A.  854;  Pine  Oitj  v. 

21 L.  a  A. 


Munch  (Minn.)  6  L.  B.  A.  7B8,  and  note;  Medford  v. 
Levy  (W.  Va.)  2L.  B.  A.  888. 

For  nuisance  of  noise,  see  Powell  v.  Bentley  A 
a.  Furniture  Co.  (W.  Va.)  12  L.  B.  A.  68,  and  noCs; 
Medford  v.  Levy  and  Ballentine  v.  Webb,  tttpra. 


See  also  36  L.  R,  A.  281;   37  L.  R.  A.  381;  47  L.  R.  A.  672. 
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tbe  thing  will  be  a  nuimnoe  and  the  remedy  at 
law  is  ioadequate. 

Wood,  Nuisances,  g§  100,  797. 

Tbe  court  has  tbe  rigbt  and  tbe  duty  to  ap- 
ply its  own  store  of  human  experience  to  the 
facts  alleged,  and  from  its  own  human  expe- 
rience it  must  judge  whether  tbe  complaint 
made  that  ibe  acts  themselves  must  necessarily 
be  a  nuisance  are  true. 

Cleveland  t.  Oitiunt  Oas  Light  Co.  20  N.  J. 
£q.  205. 

Mere  tacit  acquiescence  by  the  plaintiffs 
even  for  a  number  of  years  is  no  bar  to  a  suit 
for  an  injunction  against  a  nuisance. 

Badenhuret  v.  CoaU,  6  Qrant,  Ch.  140; 
LayisviUe  Coffin  Co,  ▼.  Warren,  78  Ky.  406; 
Wood,  Nuisances,  §  860;  Learned  y.OaeOe,  78 
Cal.  454. 

Besides,  it  is  alleged  in  the  petition  that  the 
defendants  are  about  to  erect  new  and  larger 
buildings  for  the  purposes  of  canylng  on  u)e 
beer  garden  business  on  a  still  larger  sode,  and 
it  has  been  held  that  though  acquiescence 
mif^ht  prevent  the  plaintiffs  from  stopping  a 
nuisance,  still  they  are  not  compelled  to  stand 
any  increase  of  it  which  will  increase  the  nui- 
sance. 

Wood,  Nuisances,  6  808;  Bankart  v.  ffofigh- 
ton,  27  Beav.  425;  Lawler  v.  Pott&r,  X  Han. 
(N.  B.)  828;  Tipping  v.  8t,  EOen'e  Smelt.  Co. 
4  Best  &  B.  608. 

Meure.  Rog^ers  At  Dmic&n,  for  appel- 
lees: 

Facts  must  be  stated  to  show  irreparable  in- 
Jury. 

High,  Inj.  g§35,  1581;  MeKimie  v.  Math- 
ews, 59  Mo.  99. 

It  must  appear  that  the  act  is  illegal  before 
an  injunction  is  granted. 

High,  Inj.  ^  742;  Bruce  ▼.  Delaware  db  H. 
Canal  Co.  19  Barb.  871. 

If  there  is  a  remedy  at  law  for  a  nuisance, 
equity  will  not  interfere. 

High,  Inj.  §745. 

The  relief  will  be  withheld  where  the  benefit 
to  the  public  to  be  derived  from  the  existence 
of  the  thing  complained  of  outweighs  the  pri- 
▼ate  inconvenience,  since  the  injury  to  one 
family  or  person  will  not  be  allowed  to  coun- 
terbalance the  public  benefit 

High,  Inj.  §  742. 

An  injunction  cannot  be  granted  to  enjoin  a 
prospective  nuisance,  one  the  injury  from 
which  is  eventual  and  contingent. 

Ibid.;  DumesnilY.  Dupont,  18  B.  Mon.  806, 
68  Am.  Dec.  750;  Hahn  v.  Thorriberry,  7  Bush, 
405;  Bipon  v.  Bobart,  1  Coop.  «.  Brougham, 
888. 

Haselri^i;,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiffs,  some  twenty-five  in  number, 
filed  tbeir  action  in  the  Louisville  law  and 
equity  court,  setting  up  that  they  were  in  the 
possession,  as  owners  and  tenants,  of  certain 
premises  in  proximity  to  a  lot,  and  the  im- 
provements thereon,  owned  by  the  defendants, 
and  situated  on  Main  and  Rowan  streets,  be- 
tween Twenty-Second  and  Twenty-Fourth 
streets,  in  the  city  of  Louisville.  That  the 
last-named  property  had  originally  been  owned 
by  one  Nomberger,  who  resided  on  it  until 
about  1872,  when  it  became  the  property  of 
21UR.A. 


Bloom  &  Ullman,  who  had  it  occupied  by  ten- 
ants for  residences  until  in  March,  1879,  when 
they  leased  it  to  one  Brohm  for  the  term  of 
ten  years,  to  be  used  by  him  as  a  pleasure  re- 
sort and  beer  garden.  That  Brohm  erected 
certain  frame  structures  on  the  premises,  con- 
sisting of  a  dancing  hall,  a  tenpin  alley,  bar- 
rooms, open  air  orchestra  stands,  and  other 
improvements,  at  a  cost  of  some  $6,000;  but 
failing,  in  1880,  to  comply  with  his  contract, 
Brohm  surrendered  the  premises  to  the  former 
owners.  Bloom  &  Ullman,  who  thereupon,  and 
continuously  up  to  July,  1890,  rented  them  to 
various  persons  for  the  purpose  of  conducting 
therein  a  pleasure  resort  and  beer  garden. 
That  "during  the  ten  years  since  the  lol 
has  been  used  as  a  place  of  entertainment  it 
has,  from  the  nature  of  the  business  conducted 
therein,  become  and  been  a  nuisance  to  tbe 
citizens  who  owned  and  rented  residences  in 
the  neighborhood."  That  crowds  gathered 
there  during  these  years,  and  "the  guests 
would  dance  in  the  dancing  hall  to  the  music 
of  string  and  brass  bands,  stationed  in  the  haJl 
and  in  the  open  orchestra  stand  in  the  garden, 
until  tbe  hours  of  morning,  while  others  would 
amuse  themselves  by  rolling  tenpins  in  the  ten- 
pin  alley;  and  the  noise  made  by  the  stamping 
of  feet  of  the  dancers,  by  the  directions  to  the 
dancers  given  in  loud,  stentorian  voice,  by  the 
instruments  of  the  orchestra,  and  by  tbe  balls 
of  the  tenpin  alley,  would  keep  the  neighbors 
and  their  families  awake  nights  in  the  week  so 
as  to  endanger  and  impair  the  health  of  the 
more  nervous  members  of  the  families,  and 
destroy  their  comfort  and  peace,  and  render 
impossible  the  quiet  enjoyment  of  domestic 
life."  That  crowds  of  idle  and  disorderly 
spectators  were  drawn  by  the  music,  and  their 
habitual  presence  in  the  streets  became  to  the 
neighbors  a  source  of  annoyance  and  a  nuisance; 
all  of  which  occurred,  not  by  reason  of  any 
careless  or  disorderly  management  of  the  place 
by  those  in  charge,  but  necessarily  out  of  the 
character  of  the  business  conducted  there. 
That  from  July,  1890,  until  June,  1891,  tbe 

Premises  were  not  put  to  this  use.  That  in 
une,  1891,  the  plaintiffs  and  others  in  the  vi- 
cinity, learning  that  Bloom  &  Ullman  had 
rented  the  garden  to  a  certain  society  for  June 
24  for  a  picnic,  filed  a  remonstrance  with  the 
common  council  of  the  city  against  the  issual 
of  a  license  to  hold  such  picnic,  in  consequence 
of  wbich  no  license  was  granted.  That  there- 
upon Ullman  and  (he  other  owners  promised 
that  if  the  remonstrance  were  withdrawn  they 
would  not  in  the  future  use  the  place  as  a 
pleasure  resort.  That  the  objection  was  thus 
withdrawn,  and  the  picnic  held,  since  which 
time  the  premises  have  not  been  so  used. 
That,  secretly  learning  that  the  defendants, 
who  are  brewers,  were  negotiating  for  the 
property,  they  informed  them  of  tne  agree- 
ment as  to  the  use  of  the  property,  and  warned 
them  not  to  buy  it  for  the  use  of  a  beer  garden. 
That,  notwithstanding  this,  the  defendants 
have  bought  the  lot  and  improvements,  and 
have  given  out  in  speeches  and  threatening 
that  they  would  reopen  thegarden  as  a  pleasure 
resort  and  beer  garden,  liiat,  if  permitted  to 
do  so,  the  reopening  of  the  place  "as  a  beer 
garden  and  pleasure  resort  will  again  disturb 
the  peace,  comfort,  and  happiness  of  the  plain- 
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tiffs  and  of  their  funflles.  Mid  endaoger  and 
ImpaiT  the  health  of  themselves  and  their  fam- 
ilies, and  will  render  their  lives,  darine  the 
epriog,  sammer,  and  autumn  months,  misera- 
Ue."  That  as  long  as  "the  garden  and  the 
Improvements  now  standing  In  the  same  are 
QSM  for  the  purpose  of  a  pleasure  resort,  for 
which  they  are  adapted,  or  if  similar  structures 
«re  erected  and  used  in  similar  manner,  the 
«aid  garden  Is  bound  to  be  a  continuous  annoy- 
ance and  cause  of  discomfort  to  the  people  re- 
aiding  in  the  neighborhood  within  the  distance 
of  two  squares  from  the  defendants'  lot,  no 
matter  with  how  much  regard  for  the  comfort 
of  the  neighbors  the  defendants  may  conduct 
the  place.  That  irreparable  injury  will  hap- 
pen to  them  unless  an  iniunction  be  granted 
against  the  threatened  nuisance. 

We  have  thus  given  In  some  detail  the  snb- 
atantial  averments  of  the  petition,  because  a 
demurrer  thereto,  filed  by  the  defendants,  was 
eustained  by  the  court,  and  the  petition  dis- 
missed. The  sufficiency  of  this  pleading  is 
therefore  the  onlv  question  involved.  We  ob- 
eerve  first  that  it  Is  not  an  actual,  existing 
nuisance  of  which  complaint  is  made;  nor  are 
the  things  about  to  be  aone  in  themselves  nui- 
eances.  There  can  be  beer  gardens,  and  pleas- 
ure resorts,  music,  and  dancing,  and  yet  no 
nuisance  set  up.  Admittedly,  the  conduct  of 
•uch  exercises  or  the  running  of  such  a  busi- 
ness may  result  in  inconvenience  and  annoy- 
ance to  neighbors  not  participating.  It  may 
render  the  locaiion  less  eligible  as  a  place  of 
residence  for  people  who  pay  high  rents,  or 
are  of  "dainty  modes  and  habits  of  living,*' 
(Wood,  Nuisances,  g  800);  but,  nevertheless, 
these  places  and  modes  of  amusement  are  not 
to  be  condemned  or  denounced  as  nuisances  in 
themselves.  "Injunctions  against  threatened 
nuisances,"  says  Mr.  Wood  (sec.  797),  '*wiil 
aeldom  be  granted  except  in  extreme  cases, 
where  the  threatened  use  of  property  is  clearly 
shown  to  be  such  as  leaves  no  doubt  of  its  in- 
jurious results."  The  learned  author,  in  sup- 
port of  this  view,  refers  to  the  case  of  Dttmes- 
nil  V.  Duponi,  18  B.  Hon.  804,  68  Am.  Dec. 
760,  where  this  court  quotes  with  approval 
this  language  of  Lord  Brougham  in  the  case  of 
Bipon  V.  Hobart,  1  Coop^  t.  Brougham.  883: 
"If  the  thing  sought  to  be  prohibited  is  in  it- 
self a  nuisance,  the  court  will  interfere  to  stay 
irreparable  mischief,  without  waiting  for  the 
result  of  a  trial.  But  when  the  thing  sought 
to  be  restiMned  is  not  unavoidably  and  In  itself 
noxious,  but  only  something  which  may,  ac- 
cording to  circumstances,  prove  so,  then  the 
court  will  refuse  to  interfere.  ...  It  is  also 
▼ery  material  to  observe  that  no  instance  can 
be  produced  of  the  interposition,  by  injunction 
in  the  case,  of  what  we  have  been  regarding  as 
an  eventual  or  contingent  nuisance."  And  the 
court  declined  to  interfere  with  the  erection  of 
a  powder  house  within  a  few  hundred  yards 
only  of  the  dwelling  of  complainants,  notwilh- 
atanding  the  plaintiffs'  case  was  strongly  forti- 
fied by  the  argument  that  "the  electric  fluid, 
the  irresistible  effects  of  which  are  disclosed  in 
every  thunder  storm,  may,  in  defiance  of  every 

Firccaution,  at  any  moment  cause  it  to  explode, 
t  cannot  be  doubted  that,  if  five  hundred  kegs 
were  stored  In  a  magazine  in  the  heart  of  the 
city,  every  thunder  storm  would  awaken  at 
21  L^  R.  A. 


universal  alarm  and  consternation  in  the  minds 
of  the  inhabitants.  0/ieatham  v.  Shearan,  I 
Swan,  218.  A  much  stronger  appeal  was  thus 
presented  to  the  court  than  we  have  in  this 
case.  It  is  at  best  but  the  fear  or  apprehension 
of  danger  or  injury  that  is  being  urged. 
"When  the  injury  complained  of  is  not,  per  m, 
a  nuisance,  but  may  or  may  not  become  so^ 
according  to  circumstances,  and  when  it  is  un- 
certain, indefinite,  or  continent  or  productive 
of  only  possible  Injury,  equity  will  not  inter- 
fere. Thus  the  erection  of  a  wharf,  a  railroad 
bridge,  a  planing  mill,  a  stable,  a  cotton  gin,  a 
blacksmith  shop,  a  toll  gate,  a  livery  stable,  or 
a  turpentine  distillery  will  not  be  enjoined 
where  the  injury  is  only  a  possible  and  con- 
tingent one.  High,  In],  g  748.  A  bowling 
alley,  billiard  room,  or  like  place  of  amuse- 
ment kept  for  gain  or  hire  may  or  may  not  be 
a  nuisance,  according  to  the  nature  of  the 
amusement,  the  manner  in  which  the  place  is 
conducted,  and  its  location.  Wood,  Nuisances* 
§48.  A  tenpin  slley  kept  for  public  use  in  a 
villaee,  in  connection  with  a  lager- beer  saloon, 
was  held  not  a  nuisance  per  9e.  /State  ▼.  EaU, 
82  K  J.  L.  158.  A  slaughterhouse,  tallow 
factories,  and  melting  houses,  soap  factories* 
fat  boiling  and  bone  boiling  establishments, 
have  been  held  to  be  prima  facie  nuisances. 
It  would  seem  from  the  authorities,  therefore, 
that  the  opening  of  the  grounds  under  consid- 
eration as  a  pleasure  resort  and  beer  garden  is 
not  of  itself  a  nuisance.  Whether  the  manage- 
ment may  make  It  such  Is  problematical.  The 
nuisance  sought  to  be  restrained  is  eventual 
and  contingent.  That,  when  opened  before, 
it  became  a  nuisance,  is  not  deteiminate  and 
satisfactory  evidence  that  It  will  so  become  in 
the  future.  It  is  not  even  alleged  that  it  will 
be  conducted  like  it  was  before.  In  Uahn  v. 
Tkarnberrp,  7  Bush,  408,  it  is  held  that  the 
chancellor  will  not  interfere  by  injunction 
when  the  nuisance  sought  to  be  abated  or  re- 
strained is  eventual  or  contingent,  nor  when 
the  evidence  Is  conflicting,  and  the  injury  to  the 
public  or  to  the  individual  complaining  doubt- 
ful. In  Louisville  Cofm  Co,  v.  Warren,  78 
Ky.  400,  the  maintenance  of  a  smokestack, 
which  caused  "much  annoyance  and  discom- 
fort by  the  smoke  and  soot"  issuing  therefrom, 
was  held  not  to  be  k  nuisance.  "One  living  in 
a  city,"  it  was  said,  "must  necessarily  submit 
to  the  annoyances  which  are  incidental  to  citv 
life."  In  Rhodei  v.  Danbar,  57  Pa.  274,  98 
Am.  Dec.  221,  It  was  well  said  by  the  learned 
chief  justice:  "It  is  a  difficult  matter  at  all 
times  to  strike  the  true  medium  between  the 
conflicting  interests  and  tastes  of  people  In  a 
densely  populated  city.  It  requires  the  mer- 
chant, mechanic,  manufacturer,  baker,  butch- 
er, and  laborer,  as  well  as  the  wealthy  cm- 
ployed  or  unemployed  citizen,  to  constitute  a 
city.  They  all  have  rights,  and  the  only  re- 
quirements of  the  law  are  that  each  shall  so 
exercise  and  enjoy  them  as  to  do  no  injury  in 
that  enjoyment  to  others,  or  the  rights  of 
others."  Among  the  rights  to  be  enjoyed— 
indeed,  we  might  say,  necessary  to  be  enjoyed 
— by  a  large  clasis  of  persons  in  a  crowded  city 
is  the  right  or  privilege  of  attending  places  of 
open-air  amusement,  such  as  are  sought  to  be 
condemned  in  the  petition.  Undoubtedly,  if 
he  operation  of  these  grounds  become  a  nuis> 
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ance,  the  cbaocellor  will,  if  there  be  no  remedy 
at  law  obtainable  by  complaiDants,  interfere  in 
their  behalf.  We  cannot  say  now  that  the  ob- 
jectionable floors  may  not  be  so  deadened  as  to 
prevent  the  noise  cooa  plained  of,  or  that  the 
▼oices  of  the  dancing  directors  may  not  be 
"toned  down,"  or  the  music  made  less  harsh. 


OCT.^ 


There  is  nothing  In  the  state  of  case  set  up  im 
the  petition  renderioe  this  improbable.  Of 
course,  the  idle  ana  disorderly  crowd  of 
* 'hangers  on"  may  easily  and  summarily  b» 
disposed  of  on  com  plain i  to  the  municipal  au^ 
thorities. 
Judgment  affirmed. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  SEVENTH  CIRCUIT. 


AMERICAN    STEAM    BOILER    INSURr 
ANCE  CO.,  Flff.  in  Err., 

V, 

CHICAGO  SUGAR  REFINING  CO. 

(67  Fed.  Rep.  204.) 

Danut^e  caused  by  the  ezplocUm  of  a 
dond  of  starch  dost  rising  from  steroh  in  a 
dextrine  kiln  upon  which  a  stream  from  an  ez- 
tingruisher  is  thrown  in  the  attempt  to  put  out  a 
fire  which  is  burning  in  some  charred  starch  In 
the  kilo  is  a  loss  by  fire,  and  is  not  covered  by  a 
policy  of  Insurance  against  explosion  and  aool- 
deot  which  expressly  excludes  liability  for  loss 
or  damage  by  fire  resulting  from  any  cause  what- 
ever. 

(October  18,  ISOSS.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois 
to  review  a  Judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  the  amount  al- 
leged to  be  due  under  a  policy  of  fire  insur- 
ance.   Be9&r$ed, 

Statement  by  Bnnii,  DiiPriet  Judfffi: 
This  action  is  brought  upon  a  policy  of 
insurance  issued  by  the  plaintiff  in  error  to 
the  defendant  in  error  on  October  18,  1889. 
The  loss  for  which  indemnity  was  claimed 
under  the  policy  involved  a  substantial  de- 
struction of  the  buildings  and  machinery  con- 
stituting the  sugar  refinery  of  the  defendant 
company  in  Chicago.  On  the  day  the  policy 
in  suit  was  issued  the  sugar  refining  company 
held  two  other  policies  in  the  American 
Steam  Boiler  Company,  which  were  sur- 
rendered upon  the  issuing  of  the  one  in  suit. 
The  facts  in  the  case  appear  mainly  from  a 
stipulation  of  the  parties.  Other  evidence 
was  taken,  but  the  facts  depend  principally 
upon  the  stipulation,  and  are  undisputed. 
A  Jury  was  waived,  and  the  case  tried  by 
the  court,  which  handed  down  its  findings 
in  favor  of  the  defendant  in  error  on  Novem- 
ber 28, 1891,  assessing  its  damages  at  the  sum 
of  $44,241.09,  for  which  sum  Judgment  was 
entered. 

Only  the  couclusions  of  law  are  reviewable 
in  this  court.  The  essential  facts  as  they  ap- 
pear from  the  stipulation  and  from  the  find- 
ings of  the  court  are  as  fol  lows :  The  Ameri  • 
can  Steam  Boiler  Insurance  Company  was 
incorporated  November  5,  1888,  unaer  an  Act 
of  the  state  of  New  York  passed  January  24, 


IQSBt  and  certain  other  acts  amendatory  there* 
of.  On  the  18th  day  of  October,  1889.  it  is- 
sued to  the  defendant  in  error,  the  Chicago 
Sugar  Refining  Company,  a  policy  aa  fol- 
lows : 

"PERFECTED    BLANKET    CONTRACT 
POLICY. 
-Policy  No.  A16.504. 
"Expires  October  17,  1890. 
"Location,  Chicago,  111. 
"American   Steam   Boiler  Insurance   Corn* 
pany,  of  New  York. 
"Servimus  Sevare. 
"Principal  Offices: 
"Equitable  Building,    120  Broadway,  New* 
York. 
"Cash  Capita],  $600,000.00. 
"Name  of  Assured,  Chicago  Sugar  Refin» 
ing  Co. 
^Amount  Insured,  $290,000. 
"Premium,  $1,250  payable  upon  delivery- 
of  policy,  by  check  to  oraer  of  the  Company. 

"Form  801. 
"  Agents.         Thatcher  <fe  Yol^t, 

"Mgrs.  Western  Dep't, 
^Phoenix  Buildinr. 

"Chicago. 
"Cash  CapiUl  $600,000.00. 
"No.  A16,504.  $260,000. 

"American  Steam  Boiler  Insurance  Com-^ 
pany,  of  New  York. 
"In  consideration  of  the  application  here- 
for,  and  the  sum  of  surrender  of  Pols.  65,82$^ 
and  66, 827  and  four  hundred  and  fifty  dollars. 
The  American  Steam  Boiler  Insurance  Com- 
pany  do  insure  Chicago  Sugar  Refining  Co. 
and  their  legal  representatives  to  the  amount 
of  Two  Hundred  and  Fifty  Thousand  Dol- 
lars, as  follows,  viz.  : 

"Perfected  Blanket  Contract  No.  800. 
"Approved   by  the   Insurance   Depart- 
ment of  the  State  of  New  York,  Sept 
16,     1889.      Copyrighted.     1889,     by^ 
The  American  Steam  Boiler  Insurance 
Company. 
"Upon  the  21  steam  boilers  and  84  filters, 
tanks,  converters,  etc.,  on  the  premises  oc- 
cupied by  the  assured  as  Sugar  Refinery,  sit- 
uate in  the  city  of  Chicago,  state  of  Ilfinoia, 
and  upon  the  steam  pipes,  the  9  engines,  the- 
shafting,  belting,  bangers,  pulleys  and  the 
two  elevators  connected  therewith  and  oper- 
ated thereby,  against  explosion  and  accident, 
and  against  loss  or  damage  resulting  there- 
from, to  the  property,  real  and  personal,  of 


Norm— On  the  question  of  proximate  cause  of  i 
loss  resulting  from  an  explosion  whioh  is  involved 
to  some  extent  in  the  above  case,  see  Heuer  v. ' 
21L.R.A. 


Northwestern  Nat  Ins.  Co.  (lit.)  19L.  B.  A.  flOt,and 
noU^  also  the  kindred  case  of  l47nn  Gas  k  Bleetrl» 
Co.  V.  Merlden  F.  Ins.  Co.  (Mass.)  SO  L.  &  A.  W7. 


See  also  30  L.  R.  A.  236. 
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the  Msurccl,  and  to  all  property  of  other  per- 
sons for  which  the  assured  may  be  liable. 
"And  against  accidental  personal  injury 
«nd  loss  of  human  life,  for  which  injury  or 
loss  of  life  the  assured  may  be  liable,  to  his 
•employes  or  to  any  other  persons  whomsoever, 
and  wbich  shall  l>e  caused  by  said  boilers  or 
any  machinery  of  whatever  Kind,  connected 
<Jierewith  or  operated  thereby. 
"^But  it  is  understood : 

''That  this  company  shall  not  be  liable  for 
4ny  loss  unless  amounting  to  One  Hundred 
Dollars  or  more,  except  for  a  loss  resulting 
from  injury  to  person ;  and 

*'That  this  company's  entire  liability  for 
the  injury  or  loss  of  life  of  any  one  person 
mhBll  m  no  event  exceed  $5,000;  and 
''That  this  is  a  policy  of  Indemnity  only. 
''And  this  policy  shall  only  cover  losses 
-sustained  by  the  assured  as  above  specified, 
between    the   seventeenth   day  of   October, 
•eighteen   hundred  and  eighty-nine,   to  the 
seventeenth  day  of  October,  eighteen  hundred 
and  ninety,  at  13  o'clock,  noon,  to  be  paid 
at  their  offices  in  the  city  of  Kew  York, 
within  ten  days  after  the  receipt  of  proof  of 
loss  has  been  duly  verified  by  tlie  assured  and 
accepted  by  the  company,  such  indemnity 
payment  being  subject  to  the  covenants  and 
agreements  herein  ;  and  this  ^licy  is  issued 
and  accepted  upon  the  condition  that  all  the 
provisions  printed  upon  the  back  of  this  pol- 
icy are  accepted  bv  the  assured  as  part  of 
this  contract,  as  fully  as  if  they  were  recited 
at  length  over  the  signatures  hereto  affixed. 
**In  Witness  Whereof,  The  Amer- 
ican Steam  Boiler  Insurance  Com- 
pany, of  New  York,  have  caused 
these  presents  to  be  signed  by  their 
President  and  attested  by  their  Sec- 
(Seal]    retary,  in  the  city  of  S'^ew  York, 
but  shall  not  be  valid  nur  will  any 
indorsement  or  agreement  be  bind- 
ing unless  countersigned  by  the 
duly    authorized    and    regularl}' 
commissioned  managers  for  West- 
em  Department. 

"Wm.  K.  Lothrop,  President. 
"V.  R.  Schenck,  Secretary. 
'^  Countersigned  at  Chicago,  Illinois,  this 
eighteenth  day  of  October,  1889. 

"Thatcher  &  Voight,  Managers." 

On  the  back  of  the  policv,  among  other 

•covenants  and  conditions,  all  made  a  part  of 

the  policy,  were  the  following,  which  are 

the  only  ones  material  to  this  case : 

"*  (2)  That  at  all  reasonable  times  the  in- 
apectors  of  this  company  shall  have  access  to 
said  boiler  or  boilers,  and  the  said  engines, 
•elevators,  and  machinery  connected  there- 
with, on  which  safety  depends;  and  ample 
facilities  shall  be  afforded,  whenever  re- 
quested, to  said  inspectors,  for  a  thorough 
examination  of  said  boilers,  and  for  the  in- 
dicating of  the  said  engines,  and  for  the  in- 
apection  of  the  said  elevators  and  machinery. " 
•*  (8)  That  by  the  term  'explosion, '  as  used 
in  this  policy,  is  to  be  understood  a  sudden 
and  substantial  rupture  of  the  shell  or  flues 
of  the  boiler  or  boilers,  caused  by  the  action 
of  steam,  and  no  claim  shall  be  made  under 
this  policy  for  any  explosion  or  loss  caused 
by  the  burning  of  the  building  or  steamer 
lai  L.  R.  A. 


containing  the  boiler  or  boilers,  engines, 
elevators,  or  machinery,  or  for  any  loss  or 
damage  by  fire  resulting  from  any  cause 
whatever;  nor  for  any  loss  or  damage  which 
may  occur  during  anv  invasion,  insurrection, 
riot,  or  civil  or  military  commotion,  or  by 
theft  or  robbeiy,  or  by  neglect  of  assured  to 
use  all  possible  means  to  save  and  preserve 
the  property  for  further  loss  or  damage  after 
the  explosion  or  accident  has  occurred." 

The  following  facts  were  found  by  the 
court  in  regard  to  the  origin  of  the  disaster : 

"That  on  the  27th  day  of  March,  1890,  an 
explosion,  accident,  or  disaster,  or  whatever 
name  may  properly  be  applied,  occurred 
upon  the  premises  referred  to  in  the  policy, 
the  result  of  which  was  a  substantial  de- 
struction of  a  portion  of  the  machinery,  boil- 
ers, engines,  filters,  tanks,  converters,  etc., 
described  in  the  policy,  and  of  the  buildings 
in  which  they  were  contained,  and  in  loss  of 
life  and  injury  to  various  persons  working 
in  and  about  the  premises,  who  were  em- 
ployes of  the  plaintiff. " 

That  the  facts  as  to  the  origin  of  the  dis- 
aster and  its  cause  are  as  follows : 

"The  premises  involved  were  used  by  thd 

Slaintiff  in  the  manufacture  of  starch  and 
extrine,  and  consisted  of  two  buildings, 
viz.,  the  mill  house,  a  one-story  brick  build- 
ing, in  dimensions  about  twenty -five  feet 
wide  by  forty  feet  long,  and  the  drying 
house,  a  two- story  brick  building,  about 
two  hundred  feet  long  and  fifty  feet  wide, 
the  latter  containing  two  dextrine  kilns,  in 
which  prepared  starch  was  exposed  to  steam 
heat  in  oven- 1  ike  rooms  about  eight  feet  hish, 
ei^ht  feet  in  depth,  and  eighteen  feet  wide, 
bricked  in  on  the  sides  and  top  and  closed 
in  front  by  an  iron  door.  In  these  rooms  or 
kilns  were  steam  pipes  connecting  with  steam 
boilers,  by  means  of  which  the  steam  heat 
was  made  available  in  the  kilns  or  rooms  in 
the  process  of  manufacturing  dextrine.  High 
temperature  is  necessary  to  the  success  of  the 
process. " 

**  That  on  the  25th  of  March,  1890,  a  fire 
was  observed  by  the  employes  of  the  plain- 
tiff, confined  to  one  of  the  kilns  above  men- 
tioned. The  fire  was  extinguished  by  the 
workmen,  by  directing  upon  it  a  stream  of 
water  through  a  two  and  one-half  inch  hose. 
The  next  day,  March  26th,  a  small  fire  was 
again  observed  and  extinguished.  After- 
wards, on  this  day,  an  endeavor  was  made 
to  clean  the  kiln  of  the  charred  and  wet  mass 
or  crust  formed  by  the  charred  starch  and  the 
water  which  has  been  thrown  into  the  kiln 
on  the  25th,  but  it  was  not  thoroughly  re- 
moved, some  of  the  crust  havin);  been  left  in 
the  kiln  under  the  steam  pipes,  and  espe- 
cially in  the  back  part  of  the  kiln,  where,  on 
account  of  its  construction,  it  could  not  be 
reached  by  the  boy  who  was  sent  in  to  clean 
it  out.  On  the  27th  it  was  again  charged 
with  fresh  starch.  Late  in  the  afternoon^ of 
this  day  the  foreman  of  the  dextrine  works 
reportea  to  Dr.  Behr,  the  superintendent  of 
the  plaintiff,  that  a  blaze  was  observed  in 
the  same  kiln  where  the  flames  had  appeared 
on  the  25th  and  26th.  Dr.  Behr  provided 
himself  with  a  Babcock  extinguisher,  and, 
the  door  of  the  kiln  being  open,  endeavored 
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to  pat  out  th«  flames  by  directing  upon  It 
the  contents  of  the  extinguisher.  He  at  first 
succeeded,  but  the  flames  immediately  de- 
veloped further  back  in  the  kiln,  and  in  his 
endeavor  to  extinguish  that  the  stream  from 
the  extinguisher  came  in  contact  with  the 
starch,  thereby  producing  a  cloud  of  starch 
dust,  similar  to  what  is  known  as  mill  dust, 
which  coming  in  contact  with  the  flames,  ig- 
nited, and  produced  an  explosion.  Through 
the  open  door  of  the  kiln,  in  front  of  which 
Dr.  Behr  was  standing,  the  blaze  was  com- 
municated to  the  mill  dust  in  the  outer  part 
of  the  buildings,  which  also  ignited  and  ex- 
ploded. Dr.  Behr  was  thrown  back  by  the 
force  of  the  explosion,  somewhat  bumea  and 
injured,  and  for  a  time  rendered  unconscious. 
When  he  recovered  consciousness  he  was  able 
to  free  himself  from  the  dS)T%$  about  him. 
The  result  of  the  accident  or  explosion  or  by 
whatever  other  name  the  fact  may  be  desig- 
nated was  a  substantial  demolition  of  the  two 
building  above  referred  to,  and  the  machin- 
ery, engines,  and  their  connections  contained 
in  the  two  buildings.  In  addition  to  this, 
several  persons  in  the  employment  of  the 
plaintiiF  were  killed,  and  others  were  injured 
In  a  greater  or  less  degree. " 

''Tne  blaze  referred  to  in  this  finding  was 
caused  by  the  burning  of  the  charred  starch 
and  crust  referred  to  above.  The  blaze  was 
a  clear,  bright  flame,  and  was  quite  exten- 
sive, and  burned  strongly,  being  from  six  to 
eight  inches  high  and  extending  under  the 
pipes  to  the  back  of  the  kiln.  Tnere  was  no 
contact  between  the  pipes  and  the  charred 
starch  or  crust  referred  to.  The  steam  pipes 
leading  into  the  kiln  were  not  defective  or 
broken,  nor  was  there  a  greater  degree  of  heat 
caused  by  the  pipes  than  was  necessary  and 
usual  for  the  proper  use  of  the  kiln.  The 
starch  that  was  found  to  be  blazing  had  been 
allowed  to  accumulate  on  the  floor  for  some 
time,  and  had  gradually  become  charred. 
Charred  starch  is  combustible.  The  disaster 
was  caused  by  the  ignition  of  the  inflammable 
gas  or  miU  oust  in  the  drying  house. " 

Argued  before  Harlan,  Circuit  Justice,  and 
Woods,  Oircuit  Judge,  and  Bunn,  District 
Judge, 

Messrs.  James  S.  Harlan,  William  BL 
Booth  and  S.  S.  Gregory^  for  plaintiff  in 
error: 

The  loss  did  not  come  within  either  the 
spirit  or  the  letter  of  the  policy  under  which 
the  Chicago  Bugar  Refining  Company  claimed 
indemnity. 

Under  the  New  York  Act  of  1858  as  amended 
in  1879  several  distinct  classes  of  insurance 
companies  were  provided  for,  the  sixth  class 
in  the  second  department  being  upon  steam 
boilers  against  explosion  and  against  loss  or 
damage  to  life  or  property  resulting  therefrom. 

The  act  contains  this  restriction:  Nor  shall 
any  such  company  hereafter  organized  under- 
take or  do  more  wan  one  of  the  sevesal  kinds 
of  business  mentioned  in  said  second  depart- 
ment. 

N.  Y.  Laws  1879,  chap.  485,  p.  580. 

Under  the  Act  of  1858,  as  thus  amended, 
the  American  Steam  Boiler  Insurance  Com- 
pany was  incorporated  in  1888.  And  it  is 
21  L.  B.  A. 


obvious,  without  further  discussion,  that  ft 
could  lawfully  do  but  one  kind  o(  business, 
and  that  was,  as  is  indicated  in  its  charter,  and 
in  the  acts  recited  above,  to  make  insurance 
"upon  steam  boilers  against  explosion  and 
against  loss  or  damage  to  life  or  property  re- 
sulting therefrom." 

Accidents  due  to  the  weakness  of  machinery 
either  latent  or  subsequentlv  developed  by 
use,  or  by  lack  of  proper  adjustment,  or  by 
careless  handling,  are  common  enough  in  fac- 
tories. And  it  is  to  indemnify  losses  thus 
caused  that  business  men  need  boiler  insur- 
ance.   That  is  the  danger  they  apprehend. 

Atistin  V.  IhwjD,  4  Campb.  860,  Holt,  N.  P. 
196. 

Both  clauses  of  the  policy  must  be  construed 
exactly  as  the  statute  would  be  construed. 
That  IS  the  measure  of  the  powers  of  the  com- 
pany, and  if  an  interpretation  of  the  second 
clause  must  be  made  that  would  not  be  msde 
of  the  statute  itself;  the  second  clause  is  clearly 
uUra  vires  and  void. 

The  receipt  and  retention  by  the  plaintiff  in 
error  of  the  premium  cannot  to  any  extent 
whatever  be  held  to  enlarge  its  corporate  pow- 
ers, or  to  give  it  any  power  which  is  hot  con> 
ferred  by  the  statute  and  its  charter. 

PlBarce  ▼.  Madison  <fi  /.  i2L  (^.  62  U.  &  21 
How.  441,  16  L.  ed.  184;  Thomas  v.  West  Jer- 
sey B.  Co.  101  U.  S.  83,  25  L.  ed.  952;  Pennsifl- 
vania  B.  Co.  v.  8L  Louis,  A,  A  T.  H,  R,  Co, 
118  U.  8.  290,  80  L.  ed.  88;  Central  Transp. 
Co,  V.  PuUman  Palace  Car  Co.  189  U.  S.  59,  85 
L.  ed.  68;  Davis  v.  Old  Colony  B.  Co,  131  Mass. 
258.  41  Am.  Rep.  221. 

The  loss  in  question  was  plainly  a  fire  loss,, 
which  is  expressly  excepted  by  the  third  cove- 
nant from  the  losses  for  which  the  insurer 
would  indemnify. 

When  an  explosion  of  gunpowder,  inflam- 
mable gases  or  of  other  explosive  substances 
has  its  origin  in  an  accidental  fire,  a  fire  in- 
surance company,  under  the  ordinary  fire  pol- 
icy, will  be  liable  for  the  losses  resulting  from 
such  explosion,  and  the  fire  will  be  treated  as 
the  cause  of  the  loss. 

And  if  the  fire,  in  the  course  of  its  progress, 
ignites  a  barrel  of  coal-oil  or  gunpowder,  or 
gas,  or  mill-dust,  it  is  still  a  fire,  and  the  ex- 
plosion is  but  one  of  the  results  that  frequently 
attend  upon  a  fire. 

Scripture  v.  LowOlMut.  F,  Ins,  Co.  10  Cush. 
856,57  Am.  Dec.  Ill;  Bensha^OY,  Firemans 
Ins,  Co,  88  Mo.  App.  894;  Washburn  v.  Far- 
mers Ins,  Co,  2  Fed.  Rep.  804;  Waters  v.  Mer- 
chants  LouisviOelns.  Co,  86  U.  B.  11  Pet.  213, 
9  L.  ed.  91. 

When  a  loss  occurs  from  explosion,  evieift 
though  fire  follows,  a  clause  exempting  a  fire 
company  from  losses  by  explosion  wHl  pre- 
vent a  recovery,  and  no  recovery  can  be  had 
for  losses  occasioned  by  the  fire  resulting  from 
the  explosion  unless  the  express  language  of 
the  policy  imposes  a  liability  for  such  a  loss. 

Tanneret  ▼.  Merchants  Mut,  Ins,  Co,  84  La. 
Ann.  249;  United  Life  F.  dt  M.  Ins.  Co,  v. 
FooU,  22  Ohio  Bt.  840. 10  Am.  Rep.  785;  Briggs 
V.  North  American  AM,  Ins,  Co.  58  N.  Y.  446; 
Transatlantic  F,  Ins.  Co,  v.  Dorsey,  56  Md.  70, 
40  Am.  Rep.  408;  Louisiana  Mut,  Ins.  Co,  ▼. 
Tweed,  74  U.  8.  7  Wall.  44, 19  L.  ed.  66. 

The  proximate  cause  is  the  efficient  causs^ 
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tbe  cause  tbat  necessarily  sets  the  other  causes 
in  motion:  and  causes  tbat  are  merely  incident- 
al, or  are  instruments  of  a  controlling  agency, 
are  not  the  proximate  causes,  though  nearer 
is  time  to  the  result.  It  is  only  when  the 
causes  are  independent  of  each  other  that  the 
Dearest  is  to  be  charged  with  the  disaster. 

JBtna  I'M.  Oo.  ▼.  Boon,  96  U.  8.  117,  24  L. 
cd.  895;  Phillips,  Ins.  8  1^)97;  Brady  ▼.  NoHh- 
fiD€»Urn  Ins.  Co.  11  Mich.  426;  OiiyF.  Ins.  Oo. 
T.  OoHiea,  21  Wend.  867.  84  Am.  Dec.  268; 
PenU  y.  ./Etna  F.  Ins.  Co.  9  Paige,  568,  4  L. 
ed.  818;  Case  v.  Hartford  F.  Ins.  Oo.  18  IlL 
676;  Wood,  Pire  Ins.  §  99;  Newmark  v.  Liter- 
pool  db  L.  F.d  L.  Ins.  Co.  80  Mo.  160,  77  Am. 
Bee.  ei^\  Independent  MiU.  Ins.  Co.  v.  Agneto, 
84  Pa.  96,  75  Am.  Dec.  688;  Leiber  y.  Liver- 
pool,  L.  ^  O.  Ins.  Co.  6  Bush,  689,  99  Am. 
l)ec.  695;  Wood,  Fiie  Ins.  §  97. 

Mr.  John.N.  Jewett,  for  appellee: 

Insurance  companies,  so  far  as  their  status 
bas  been  thus  far  defined  either  by  le^slative 
or  judicial  Judgment,  are  not  enrolled  in  the 
class  of  corporations  of  a  quasi  public  char- 
acter (whateyer  that  may  mean).  They  owe 
to  the  public  neither  special  nor  general  sery- 
ice  and.  therefore,  they  are  at  liberty  to  as- 
Bume  such  obligations  in  the  line  of  their  busi- 
ness, not  immoral  or  illegal  in  themselyes,  as 
they  may  deem  adyisable  in  the  furtherance 
of  their  priyate  interests. 

The  policjr  sued  upon  was  in  form  and  sub- 
■tance  a  policy  of  indemnity  against  explosion 
and  acciaent  occurring  within  the  limits  of  the 
property  nominated  in  the  policy.  The  loss 
was  within  those  limits. 

This  plaintiff  in  error,  the  American  Steam 
Boiler  Insurance  Company,  spread  upon  the 
outside  and  inride  of  its  policy,  now  in  ques- 
tion, as  a  fact,  that  it  was  a  "perfected  blanket 
contract  policy;  approyed  by  the  Insurance 
Department  of  the  State  of  New  York,"  which 
was  the  state  of  its  organization. 

Can  it  deny  this  recital,  as  against  the  fact 
that  the  policy  was  accepted  upon  the  faith  of 
it?  The  numerous  cases  upon  the  subject  of 
municipal  bonds  give  a  negatiye  answer  to  the 
question. 

Kenieott  y.  Wayne  County  Suprs.  88  U.  8. 
16  Wall.  452.  21  L.  ed.  819;  Moultrie  County 
y.  Boekingham  Ten-Oent  Bav.  Bank,  92  U.  8. 
681.  28  L.  ed.  681;  Marqf  y.  Oewego  Ttap.  92 
U.  8.  687,  28  L.  ed.  748;  Independent  School 
Diet.  y.  Stone,  106  U.  8.  188,  27  L.  ed.  90; 
Lewis  v.  Barbour  County  Oomrs.  105  U.  8.  789, 
86  L.  ed.  998;  Comanche  County  Oomrs.  y. 
Letois,  188  XJ.  8.  198,  88  L.  ed.  604;  Harper 
County  Oomrs.  y.  Boss,  140  U.  8.  71,  85  L.  ed. 
844. 

The  loss  and  damage  admitted  to  have  been 
sustained  by  the  refining  company,  and  repre- 
sented by  the  finding  and  judgment  of  the 
circuit  court  was  the  result  of  an  accident 
within  the  general  and  accepted  dgnification 
of  the  word. 

The  policy  sued  upon  is  a  deed-poll  executed 
and  deiiyered  by  the  insurance  company,  for 
a  consideration  fully  paid  by  the  refining  com- 
pany. As  such,  it  IS  to  be  construed  liberally 
and  favorably  in  behalf  of  the  assured. 

Co.  Lilt  188  a,  %  888:  Jackson  y.  Gardner, 
6  Johns.  894;  Alton  r.  Illinois  Transp.  Oo.  12 
Dl.  88,  52  Am.  Dec.  479;  Wood,  Fhre  Ins.  1st 
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ed.  §  57,  p.  128;  Palm0r  y.  Warren  Ins.  Co, 
1  Story.  C.  C.  860;  NieoU  y.  American  Ir^. 
Co.  8  Woodb.  &  M.  529;  Orient  Mut.  Ins.  Co. 
y.  Wright,  68  U.  8.  1  WalL  466,  17  L.  ed.  505; 
Union  Mttt.  L.  Ins.  Oo.  y.  Wilkinson,  80  TJ. 
8.  18  Wall.  288,  20  L.  ed.  622;  Bliss,  Life  Ins. 
g  885;  Kentucky  Mut.  F.  Ins.  Co.  y.  Jenks,  5 
Ind.  96;  Phillips,  Ins.  §  124;  TeutoniaF.  Ins. 
Co.  y.  Mund,  102  Pa.  89;  Western  Ins.  Oo.  y. 
Cropper,  82  Pa.  851,  75  Am.  Dec.  561;  Com- 
monwealth  Ins.  Oo.  y.  Berger,  42  Pa.  292,  82 
Am.  Dec.  504;  Mantrfacturers  d  M.  Ins.  Co. 
y.  O^Maley,  82  Pa.  400:  Hoffman  y.  JEtna  F. 
Ins.  Oo.  82  N.  Y.  405,  88  Am.  Dec.  887;  Big- 
gin y.  Pntapseo  Ins.  Oo.  7  Harr.  &  J.  279,  16 
Am.  Dec.  802;  Darroto  y.  Family  Fund  Soc. 
6L.  R.  A.  496,  116  N.  Y.  587;  McMasterY. 
Insurance  Oo.  of  North  America.  55  N.  Y.  222, 
14  Am.  Rep.  289;  DiUeber  y.  HomeL.  Ins.  Co. 
69  N.  Y.  256,  25  Am.  Rep.  182;  Northwestern 
Mut.  L.  Ins.  Oo.  y.  HatdeU,  105  Ind.  212,  55 
Am.  Rep.  192;  Moutory,  American  L.  Ins.  Co. 
Ill  U.  8.  885,  28  L.  ed.  447;  First  Nat. 
Bank  cf  Kansas  Oityy.  Hartford  F.  Ins.  a>.95 
U.  8.  678,  24  L.  ed.  568;  Willioms  y.  Fire- 
man's Fund  Ins.  Oo.  54  N.  Y.  569,  18  Am. 
Rep.  620;  White  y.  Hoyt.  78  N.  Y.  505;  Steen 
y.  Niagara  F.  Ins.  Oo.  89  N.  Y.  815;  Oriffey 
y.  New  York  Cent.  Ins.  Oo.  100  N.  Y.  417,  58 
Am.  Rep.  202;  Dennis  y.  Massadtusetis  Ben. 
Asso.  120  N.  Y.  496;  Carson  y.  Jersey  City 
Ins.  Oo.  48  N.  J.  L.  800,  89  Am.  Dec.  584; 
Franklin  L.  Ins.  Co.  y.  Wallace,  98  Ind.  7; 
Burkhard  v.  Travelers  Ins.  Oo.  102  Pa.  262,  48 
Am.  Rep.  205. 

BeariDg  in  mind  that  the  word  "accident," 
as  defining  a  risk  insured  against,  is  a  sub- 
stantive one  in  the  body  of  the  policy,  and 
that  the  insurance  is  also  "against  loss  and 
damage  resulting  therefrom  to  the  property, 
etc..  of  the  assured,"  the  language  of  Heatey 


v.  Mutual  Ace.  Asso.,  9  L.  R.  A.  871.  138  III. 
556,  would  seem  to  be  significantly  applicable. 
"The  question  presented,  although  one  of 
pleading,  involves  a  construction  ofthe  iwlicy 
upon  which  the  action  was  brought;  and  in 
placing  a  construction  on  the  contract,  and 
in  arriving  at  the  intention  of  the  contracting 
parties,  regard  must  be  had  to  the  object  ana 
purpose  which  were  intended  by  the  contract- 
ing parties.  A  policy  of  accidental  insurance 
is  issued  and  accepted  for  the  purpose  of  fur- 
nishing indemnity  against  accidents  and  death 
caused  by  accidental  means,  and  the  language 
of  the  policv  must  be  construed  with  reference 
to  the  subject  to  which  it  is  applied.  .  .  . 
Again  policies  of  insurance  being  signed  by 
the  insurer,  the  langtiage  employed  being  that 
of  the  insurer,  the  provisionsof  the  policy  are 
usually  construed  most  favorably  for  the  in- 
sured in  case  of  doubt  or  uncertainty  in  its 
terms." 

See  Niagara  F.  Ins.  Oo.  ▼.  Seammon,  lOO 
ni.  644;  May,  Ins.  §  185;  Pickett  v.  Paeifo 
Mvt.  L.  Ins.  a?.  18  L.  R  A.  661, 144  Pa.  79; 
Paul  y.  Travelers  Ins.  Co.  ^  L.  K  A.  448, 112 
N.  Y.  472. 

The  doctrine  of  ultra  vires  has  no  applica- 
tion to  and  therefore  cannot  prevail  in,  this 
case  as  a  defense  for  the  appellant. 

A  policy  of  insurance,  properly  signed  and 
delivered,  for  the  consideration  of  a  stipu1ate<l 
premium  actually  paid,  is  a  contract  fully  ex. 
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€cated  on  the  {>art  of  the  assured,  of  which  the 
InsaraDce  cOknpaDj  has  received  the  entire 
benefit. 

Bloomington  Mut  Ben,  Aw>.  ▼.  mut,  120 
111.  131,  60  Am.  Rep.  558;  Bradley  v.  Ballard. 
^  m.  415,  7  Am.  Rep.  656;  Darat  ▼.  OaU,  88 
m.  136;  2  Morawetz.  Priy.  Corp.  689;  Chicago 
Building  8oc.  y.  Crcwdl,  66  111.  458;  Ex  parte 
Chippendale,  4  De  G.  M.  &  G.  19;  Whitnejf 
Arms  Co.  v.  Barlow,  68  N.  Y.  62,  20  Am.  Rep. 
€04;  Alexander  y.  ToUesion  Club,  110  111.  65; 
Ward  y.  Johnson,  95  111.  215;  Peoria  db  8.  A. 
B.  Co.  T.  Thompson,  108  111.  187;  Thomas  y. 
Citieens  Hotse  R.  Co.  104  111.  462;  ffeims  Brew, 
Co.  y.  Flannery,  88  111.  App.  95;  Be  National 
Permanent  Benefit  Bldg.  8oe.  L.  R  5  Ch. 
App.  809;  Re  Cork  db  T.  R.  Co.  L.  R.  4  Ch. 
App.  748;  Fishmongers  Co.  y.  Bobertson^  6 
Man.  &  G.  181;  Commercial  Bank  of  Keokuk 
Y.  Pfeiffer,  108  N.  Y.  242;  Be  McQraw,  2  L. 
R.  A.  887,  111  N.  Y.  66;  Starin  y.  Edson,  112 
N.  Y.  206;  New  York  y.  Sonneborn,  118  N.  Y. 
423;  New  York  v.  Huntington,  114  N.  Y.  681; 
Palmer  y.  Cypress  Bill  Cemetery,  122  N.  Y. 
429;  Holmes V.  Willard,  11  L.  R  A.  170,  125 
N.  Y.  75;  Holmes  db  O.  Mfg.  Co.  y.  Holmes  dt 
F.  Metal  Co.  137  N.  Y.  252;  Beach,  Priv. 
Corp.  §  425,  p.  704. 

HiaylDg  receiyed  benefits  at  the  expense  of 
the  other  contracting  party,  it  cannot  object 
that  it  was  not  empowered  to  perform  what  it 
promised  in  return,  in  the  mode  in  which  it 
promised  to  perform. 

Hitchcock  y.  Galveston,  96  U.  8.  841,  24  L. 
ed.  659;  Chio  db  M.  B.  Co.  y.  McCarthy,  96  U. 
8.  258,  24  L.  ed.  698;  Union  Gold  Min.  Co.  y. 
Rocky  Mountain  Nat.  Bank,  96  U.  6.  640,  24 
L.  ed.  648;  Union  Nat.  Bank  of  St.  Louis  y. 
Matthews,  98  U.  8.  621,  25  L.  ed.  188;  hXrst 
Nat.  Bank  of  Carlisle  y.  Graham,  100  U.  8. 
699,  25  L.  ed.  760;  Jones  y.  New  York  Guar- 
anty dt  1.  Co.  101  U.  8.  622,  25  L.  ed.  1080; 
Taylor  y.  South  db  North  Ala.  B.  Co.  18  Fed. 
Rep.  152;  Boston  Safe  Deposit  db  T.  Co.  y. 
Bankers  db  M.  TeUg.  Co.  86  Fed.  Rep.  288; 
Automatic  Phonograph  Exhibition  Co.  y.  North 
American  PJionograph  Co.  45  Fed.  Rep.  1; 
AUis  y.  Jones,  45  Fed.  Rep.  148. 


Bnnn,  District  Judge,  delivered  the  opin- 
ion of  the  court : 

The  circuit  court  found  as  a  conclusion 
that  the  explosion  was  the  cause  of  the  dam- 
age, and  gave  judgment  in  favor  of  the  plain- 
tiff, now  the  defendant  in  error.  Counsel 
for  plaintifiF  in  error  contest  this  conclusion, 
and,  in  opposition  to  it,  make  two  con  ten  • 
tions : 

First.  That  if  the  disaster  was  caused  by  an 
Accident  In  the  general  sense  of  that  term,  it 
was  not  such  an  accident  as  was  insured 
against  by  the  policy;  that  the  word  "acci- 
dent," as  it  occurs  in  the  policy,  is  used 
eubjectively,  the  same  as  the  word  **  explo- 
sion," and  only  covers  accidents  in  the  ma- 
chinery, due  to  its  own  imperfections;  and 
that,  if  the  damage  can  be  said  to  haye  re- 
sulted from  accident  at  all,  it  is  not  one  re- 
sulting from  any  defect  in  the  machinery, 
and  is  not  therefore  fairly  within  the  pur* 
yiew  of  the  policy. 

Second  That  the  loss  was  properly  a  fire 
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loss,  and,  as  such,  not  Insured  against  by  th« 
policy. 

According  to  the  yiew  this  court  has  taken 
of  the  last  contention,  it  is  not  necessary  to 
consider  the  first  one.  The  insurance  com- 
pany issuing  the  policy  in  suit  was  a  boiler 
insurance  company.  Their  charter  did  not 
authorize  them  to  insure  against  loss  by  fire. 
The  law  of  New  York  under  which  the  com* 
pany  was  organized  did  not  authorize  nor 
contemplate  insurance  against  loss  by  fire. 
The  premium  paid  was  not  the  premium 
which  would  have  been  demanded  by  a  fire 
insurance  company.  The  premium  of  one 
half  of  1  per  cent  was  no  doubt  a  much 
smaller  premium  than  would  haye  been  re- 
quired for  fire  insurance,  and  was  made  com- 
mensurate with  the  risk  taken,  which,  in  the 
language  of  the  policy,  was  that  of  "explo- 
sion and  accident,  and  against  lessor  damage 
resulting  therefrom."  This  being  the  case, 
the  policy  should  not  be  construed  as  includ- 
ing an  indemnity  against  loss  by  fire,  unless 
such  a  construction  becomes  necessary.  Cer- 
tainly, a  construction  which  would  make  tlie 
action  of  the  company  in  issuing  the  policy 
ultra  tires,  should  not  be  sought  or  adopted 
if  any  other  reasonable  construction  lies  close 
at  hand,  and  is  in  accordance  with  the  plain 
and  obyious  meaning  of  the  language  used, 
and  the  one  which  must  have  been  contem- 
plated by  the  parties  themselves.  When  we 
look  at  the  language  of  the  policy,  it  is  quite 
apparent  that  the  parties  not  only  did  not 
contemplate  or  provide  for  such  a  risk,  but, 
on  the  contrary,  provided  against  it  in  lan- 
guage that  is  oomprehensiye  and  unmistak- 
able. The  third  condition  or  covenant  on 
the  back  of  the  policy  contains  this  provis- 
ion, whidi  is  a  part  of  the  contract  of  the 
parties : 

"And  no  claim  shall  be  made  under  this 
policy  for  any  explosion  or  loss  caused  by  the 
burning  of  the  building  or  steamer  contain- 
ing the  boiler  or  boilers,  engines,  elevators, 
or  machinery,  or  for  any  loss  or  damage  by 
fire  resulting  from  any  cause  whatever." 

It  must  be  admitted  that  stronger  or  mors 
comprehensive  language  could  not  have  been 
chosen  to  show  that  there  was  no  indemnity 
against  loss  by  fire  contemplated.  The  mean- 
ing and  force  of  it  is  sought  to  be  broken  by 
counsel  for  defendant  in  error  by  saying 
that  it  is  inconsistent  with  the  main  provis- 
ion for  insurance  in  the  body  of  the  policy, 
and  therefore  should  not  be  given  effect, — ^in 
analogy  to  a  principle  in  the  law  of  real  es- 
tate that,  when  a  condition  in  a  deed  is  in- 
consistent with  the  grant  itself,  it  is  void; 
But  it  secnis  evident  that  this  principle  can 
have  no  application  to  this  case,  in  this 
case,  no  doubt,  the  true  principle  of  construc- 
tion is  that  all  parts  of  the  policy  should  be 
considered  and  construed  together  in  order  to 
arrive  at  the  true  intent  of  the  parties;  but, 
aside  from  this,  we  can  discover  no  inconsist- 
ency between  the  provisions  in  the  body  of 
the  policy  and  this  condition.  The  policy 
nowhere  professes  to  insure  against  loss  by 
fire.  The  company  is  a  boiler  insurance  com* 
pany,  and  it  undertakes  in  the  policy  to  in* 
sure  against  "explosion  and  accident,"  and 
there  i-s  a  condition  on  the  back  of  the  policy 
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which  limits  the  term  "explosion'  to  mean 
only  a  sudden  and  substantial  rupture"  of  the 
shell  or  flues  of  the  boiler  or  boilers,  caused 
by  the  action  of  steam.  It  is  not  contended 
that  this  condition  is  void,  though,  no  doubt, 
it  qualifies  and  limits  materially  the  lan- 
guage of  the  provision  in  the  body  of  the 
policy.  Insurance  against  fire  is  perhaps  the 
most  common  and  important  insurance  in- 
demnity known  to  business.  It  would  be 
Terr  unusual  in  a  fire  insurance  policy  if 
nothing  were  said  in  the  indemnity  clause  of 
the  policy  directly  and  in  terms  about  insur- 
mnoe  against  loss  by  fire.  We  suppose  it 
might  be  possible  to  draw  such  a  policy,  but 
it  would  be,  in  a  busiuess  way,  very  unusual. 
Now.  it  is  manifest  there  is  no  provision  in 
terms  in  this  policy  for  insurance  against 
tire.  If  it  is  there  at  all,  it  must  rest  upon 
inference  and  construction,  which  ought  not 
to  be  in  an  insurance  so  common  as  that 
against  fire.  It  was,  no  doubt,  to  guard 
against  any  such  possible  construction  or  in- 
ference that  the  express  provision  was  put  in 
against  indemnity  for  **  any  loss  or  damage 
bv  fire  resulting  from  any  cause  whatever." 
Ijiere  is  no  inconsistency  between  this  provis- 
ion and  the  provision  for  insurance  in  the 
body  of  the  policy,  which,  without  this, 
should  not  be  construed  as  an  indemnity 
.•1  gainst  fire.  The  putting  in  of  this  clause 
leaves  little  room  for  construction.  Its  im- 
port is  too  obvious  and  necessarv.  If  the 
term  ** accident,"  as  used  in  the  poficy,  means 
accidents  general!  v,  those  produced  from  out- 
side causes  as  well  as  those  resulting  from 
<lefective  machinery,  still  the  accident  of  fire 
must  be  excepted  oy  force  of  this  condition 
of  the  policy.  That  the  disaster  which  re- 
sulted in  the  destruction  of  the  buildings  and 
machinery  was  caused  by  fire  is  apparent 
from  the  evidence,  and  from  the  finding  of 
facts  by  the  court.  The  controlling,  efiicient 
cause  was  fire.  The  court  finds  that  "the 
disaster  was  caused  b^  the  ignition  of  the  in- 
flammable gas  or  mill  dust  in  the  drying 
liouse."  And  the  evidence  fully  supports 
this  finding.  The  record  shows  that  there 
was  a  fire  in  the  Isiln  on  three  separate  days. 
On  the  first  day  it  had  extended  to  the  top  of 
the  kiln.  It  was  a  dangerous  fire,  and  caused 
the  attendants  much  trouble.  When  they 
thought  thev  had  succeeded  in  putting  it  out, 
they  would  find  it  suddenly  starting  up 
again.  The  finding  of  the  court  shows  that 
''the  blaze  was  a  clear,  bright  fiame,  and  was 
quite  extensive,  and  burned  strongly,  being 
from  six  to  eight  inches  high,  and  extending 
under  the  pipes  to  the  back  of  the  kiln. 

Dr.  Behr,  a  chemist,  and  the  superintend- 
ent of  the  refinery,  savs :  **  We  were  always 
afraid  of  fire.  As  it  happened,  the  dust 
<»iught  fire,  and  tlie  explanation  of  that  is 
that  such  fine  powders,  if  you  powder  it  up 
fine  enough,  have  the  property  of  catching 
fire. "  And  he  further  says :  **  Uobbold  came 
to  me,  and  said,  'There  is  a  fire  in  the  dex- 
trine kiln.'  Now,  generally,  the  first  im- 
pulse when  there  is  a  fire  is  to  put  it  out. 
I  said,  'Let*s  go  there  and  put  it  out  before 
it  catches  any  further. '  .  .  .  Before  I  had 
a  chance  to  collect  my  mind  or  close  the  door 
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[of  the  kiln]  I  got  a  kind  of  a  flash,  and  that 
IS  all  I  know.  .  .  .  Such  dust  will  catch 
fire,  and  bum  like  coal  gas  and  air.  •  •  • 
It  takes  very  little  to  make  this  mixture  of 
starch  and  air  combustible.  Just  what  hap* 
pened  as  it  caught  fire  I  do  not  know.  •  •  • 
After  having  had  the  experience,  I  can  say 
now  that  I  could  had  prevented  the  explosion 
if  I  hadn't  opened  the  kiln.  If  the  fire  could 
have  been  confined  to  the  kiln  only,  the  dam- 
age would  have  been  slight :  there  would  not 
have  been  any  explosion. "  Again,  he  says : 
''It  [the  blaze]  was  so  long  and  big  that  it 
could  not  have  been  created  by  s  piece  of 
wood.  A  piece  of  wood  would  have  no  busi- 
ness there. " 

Witness  Hobbold,  one  of  the  attendants, 
testifies:  ** After  we  opened  the  door  there 
was  a  fiame.  The  fire  reached  to  a  fiame  be- 
tween the  time  when  I  went  up  to  the  of- 
fice and  came  down  again  on  the  bottom  of 
the  kiln.  .  .  .  The  fire  was  in  the  rear; 
.  .  .  in  the  rear  of  the  steam  pipes,  and 
underneath ;  underneath  the  steam  pipes  on 
the  fioor ;  on  the  foundation.  The  crust  that 
was  packed 'tight  from  that  26th  day  that 
night  was  what  was  burning.  The  water  got 
on  there,  and  made  a. regular  you  may  say, 
pancake,  and  the  heat  dried  it,  and  the  crust 

Sot  tight  to  the  railing  there,  and  laid  un* 
emeath  it  there,  and  fire  burned  that  crust. 
There  was  no  dirt  burning ;  only  these  crusts 
were  burning, — the  paste  made  out  of  the 
dextrine  and  the  water.  When  I  fot  out  the 
first  row,  we  moved  up  the  seoona,  and  Dr. 
Behr  took  hold  of  the  hose  then  and  got  into 
the  second,  and  probably,  or  so  it  seems  to 
me,  he  muse  have  got  a  little  too  high  or 
too  low,  and  some  water  got  on  top,  and 
threw  some  of  this  dextrine  off,  and  raised  a 
dust,  and  that  stuff  struck  the  fire  below, 
and  that  brought  the  explosion.  ...  On 
the  night  of  the  25th  I  was  called  at  11 
o'clock.  I  was  told  the  fire  was  there  at  9 
o'clock.  I  believe  the  engines  and  firemen 
put  the  fire  out  on  the  night  of  the  25th.  On 
the  morning  of  the  26th  there  was  one  crust 
that  was  burning.  I  saw  that  crust.  I  took 
a  pail,— a  tin  pail, — and  got  water  on  that 
crust,  and  drowned  it.  .  .  .  The  pans 
were  taken  out  on  the  morning  of  the  27th. 
They  were  not  spoiled.  It  was  cooked  all 
right,  but  the  fire  had  been  all  over  the  kiln 
until  [as  far  as]  the  top ;  and  on  top  we  found 
trays  that  was  burnt,  and  there  was  nothing 
left  but  a  little  bit  of  coals, — what  you  get 
after  you  bum  paper, — on  the  top  of  the 
kiln." 

Again,  Dr.  Behr  testifies :  "  When  I  opened 
the  door  there  was  not  a  sudden  burst  of 
flame.  The  fiame  was  like  a  hard  coal  fire 
burning  in  a  furnace ;  Just  a  little  fiickering 
fiame;  not  like  charcoal.  It  was  a  clear 
fiame.  Two  days  before  there  was  a  fire 
there,  and  we  certainly  thought  that  the 
water  would  do  away  with  all  tendency  to 
further  catching  fire.  It  was  just  like  a 
paste,  and  I  got  it  all  over  my  boots.  That 
was  cleaned  out.  The  accumulation  that 
was  left  was  very  little,  but  it  was  enough 
to  catch  fire.  It  must  have  come  from  the 
spilling  out  of  the  pans  as  they  were  shoved 
in  there.     The  starch  is  put  in  there  in  a  dry 
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shape  as  powder.  It  does  not  become  hard 
when  heated.  It  can  be  chaoged  into  a  dex- 
trine at  a  high  temperature,  like  they  do  it 
in  Europe,  and  quickly  changed ;  or  by  the 
use  of  low  temperature,  or  by  steam,  like 
we  do  it,  and  take  more  time.  After  havioff 
had  the  experience,  I  can  say  now  I  could 
haye  prevented  the  explosion  if  I  hadn't 
opened  the  kiln.  If  the  fire  could  have  been 
confined  to  the  kiln  only,  the  damage  would 
have  been  slight  There  would  not  have 
been  any  explosion.  Hobbold  notified  me  of 
the  fire  about  six  o'clock  on  the  twenty- 
seventh  of  March,  and  I  came  down  to  the 
dextrine  room,  and  had  the  kilns  opened. 
There  was  a  fire  underneath,  five  or  six  or 
eight  inches  high,  and  underneath  the  coils 
of  the  pipes.  Hobbold  had  played  the  stream 
from  the  extinguisher  possihly  about  half  a 
minute  or  so  before  I  oecame  unconscious. 
When  I  first  noticed  the  fire  under  the  pipes 
in  the  kiln,  I  directed  Hobbold  to  put  the 
water  on  the  fire  with  the  Babcock  fire  ex- 
tinguisher. We  had  had  an  experience  two 
days  before  in  putting  out  a  fire  in  that 
manner.  I  was  not  there.  It  was  in  the 
night,  and  they  had  put  it  out  readily.  I 
thought  the  easiest  way  to  put  it  out  was 
with  the  Babcock  extinguisher.  The  explo- 
sion in  the  dextrine  kiln  originated  from  the 
fire.  It  was  not  suflQcient  to  cause  the  de- 
struction ;  but  it  was  communicated  then  to 
the  room  above,  and  caused  an  explosion  and 
destruction  of  the  building.  There  must 
have  been  a  second  explosion  in  the  rooms 
up  stairs." 

From  the  testimony  and  the  findings  it 
seems  quite  clear  that  the  proximate  and 
legal  cause  of  the  disaster  was  this  persistent 
and  idangerous  fire,  originating  in  the  kilns, 
and  progressing  to  a  final  destruction  of  the 
buildings,  and  that  the  explosion  was  a  con-, 
sequence  of  the  fire,  marking  a  stage  in  its 
progress.  After  the  explosion  the  testimony 
shows  that  the  fire  continued,  destroying  the 
dibrit  of  the  building ;  so  that  the  entire  re- 
sult is  traceable  to  the  fire  in  the  kilns  as 
the  eflScient  cause.  There  is  nothing  more 
common,  when  a  fire  is  once  in  progress,  than 
for  explosions  to  take  place  as  a  result  of  the 
Are,  and  as  a  part  of  it.  These  explosions 
may  add  very  materially  to  the  destruction 
of  property,  but  it  would  be  to  lose  sight  of 
a  plain  principle  to  attribute  the  loss  in  such 
cases  to  the  explosion  as  the  proximate  cause. 
The  explosion  may  be  the  proximate  cause 
in  the  literal  sense  of  its  being  the  next, 
nearest,  or  immediate  cause,  but  not  in  the 
legal  sense  of  being  the  real  and  efficient 
cause,  where  there  Is  a  concatenation  of 
causes  and  effects,  each  successive  effect  be- 
coming in  turn  a  cause.  The  rule  applicable 
here  is  the  one  laid  down  by  Mr,  Justice 
Strong  in  .^na  Ins,  Co,  v.  Boon,  95  U.  S. 
117,  §4  L.  ed.  895.  "The  proximate  cause 
is  the  eflQcient  cause, — the  one  that  neces- 
sarily sets  the  other  causes  in  operation. 
The  causes  that  are  merely  incidental  or  in- 
struments of  a  superior  or  controlling  agency 
are  not  the  proximate  causes  and  the  respon- 
sible ones,  though  they  may  be  nearer  in  time 
to  the  result.  It  is  only  when  the  causes  are 
independent  of  each  other  that  the  nearest  is, 
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of  coarse,  to  be  charged  with  the  disaster.*' 
Here  the  fire  was  the  cause  of  the  explosion, 
which  played  its  full  share  in  producing  th» 
wreck,  the  fire  again  getting  in  its  work 
after  the  explosion  took  place.  As  was  said 
by  Mr,  Jiutice  Gushing  in  the  leading  case  of 
Scripture  y.  Lowell  Mut.  F,  Iiu,  Co,,  10  Gush. 
856,  57  Am.  Dec.  Ill :  ^'If,  then,  a  combus- 
tible substance  in  the  process  of  combustion 
produces  explosion  also,  it  is  not  easy  to  per- 
ceive why,  of  the  two  diverse  but  concurrent 
results  of  the  combustion,  the  one  should  be 
ascribed  to  fire  any  less  than  the  oUier.  The 
plain  fact  here  is  the  application  of  fire  to  a^ 
substance  susceptible  of  ignition,  the  conse- 
quent ignition  of  Uiat  substance,  and  im- 
mediate damage  to  the  premises  thereby.  It 
is  no  suflBcient  answer  to  say  that  some  of  the 
phenomena  produced  are  in  the  form  of  explo- 
sion. All  Uie  effects,  whatever  they  may  be 
in  form,  are  the  natural  results  of  the  com- 
bustion of  a  combustible  substance ;  and,  as 
the  combustion  is  the  action  of  fire,  this  must 
be  held  to  be  the  proximate  and  legal  cause 
of  all  the  damage  done  to  the  premises  of  the 
plaintiff." 

Nor  is  it  any  answer  to  say  that  the  explo- 
sion would  not  have  happened  if  the  fire  had 
been  better  managed,  and  the  door  of  the  kiln 
been  kept  closed.  The  attendants,  perhaps, 
did  not  choose  the  best  and  safest  method  of 
extinguishing  the  flames,  but  they  acted  in 
good  laith,  and  thought  they  were  doing  the 
best  that  could  be  done.  Suppose  a  fire  had 
caught  in  any  other  place  inside  the  build- 
ing, and  in  trying  to  extinguish  it  an  attend- 
ant had,  in  the  excitement  of  the  moment, 
caught  up  a  bucket  of  crude  petroleum,  sup- 
posing it  to  be  water,  and  had  cast  the 
contents  upon  the  flames,  and  an  explosion 
had  resulted,  destroying  the  building,  there 
could  be  no  question  in  such  a  case  but  that 
a  flre  insurance  company  would  be  liable  as 
for  a  loss  by  flre,  although  it  might  be  rea- 
soned that,  but  for  such  mismanagement,  the 
fire  might  have  been  subdued.  This  case  is 
not  different  in  principle  from  the  one  sup- 
posed. In  either  the  controlling  cause  of 
JOSS  is  the  flre.  If  the  explosion  was  tlie 
immediate  cause  of  the  greater  damage  the 
flre  was  the  cause  of  the  explosion,  the  cause 
of  the  cause.  It  will  frequently  happen  in 
the  case  of  a  flre  that  the  greater  part  of  the 
damage  is  caused  bv  water  applied  in  efforts 
to  extinguish  the  flames ;  yet  it  has  always 
been  held  that  the  legal  and  efficient  cause 
of  such  damage  is  the  flre,  and  insurers 
against  flre  are  held  for  it. 

The  rule  laid  down  by  the  court  in  Script- 
ure V.  Lowell  Mut,  F.  Ine.  Co,  is  the  one  that 
has  been  generally  followed,  and  is  appli- 
cable here,  namely :  **That  where  the  effects 
produced  are  the  immediate  results  of  the  ac- 
tion of  a  burning  substance  in  contact  with 
a  building,  it  is  immaterial  whether  these 
results  manifest  themselves  in  the  form  of 
combustion  or  explosion  or  both  combined. 
In  either  cose  the  damage  occurring  is  by 
the  action  of  flre,  and  covered  by  the  ordinary 
terms  of  a  policy  against  loss  by  flre." 

This  principfe  has  been  frequently,  and 
we  think  generally,  acted  upon  since.  It 
governed  in  the  case  of  Waehbum  v.  Fanner* m 
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Ins,  Oo.,  2  Fed.  Rep.  804,  decided  bv  Jitdffe 
Swing.  To  the  same  effect  are  Washburn  v. 
Miami  VaiUy  Ins.  Co.,  Id.  688,  2Flipp.  664, 
decided  by  Mr.  Justice  Swayne  of  the  su- 
preme court;  WaMum  y.  Artisans'  Ins.  Oo.^ 

Washhum  ▼.  Pennsylvania  Ins.  Co.  (Cir.  Ct. 
W.  D.  Pa.)  9  Pittsb.  L.  J.  N.  8.  55.  These 
decisions,  though  made  in  the  circuit  courts, 
liaTe  never  been  overruled,  and  are  sound  in 
principle.  The  same  principle  is  recognized 
and  adopted  bv  the  best  text- writers  on  the 
subject.    Philips,  in  his  work  on  Insurance, 

(section  1097,)  says  "the  maxim  ^eausaprox- 
ima  speetatur,*^  affords  no  help  in  these 
cases,  but  in  fact  is  fallacious ;  for,  if  two 
causes  conspire,  and  one  must  be  chosen,  the 
more  scientific  inquiry  seems  to  be  whether 
one  is  not  the  efficient  cause,  and  the  other 
merely  instrumental  or  merely  incidental, 
and  not  which  is  nearest  in  place  or  time  to 
the  consummation  of  the  catastrophe.  And 
at  section  1183,  he  says:  ''In  case  of  the 
occurrence  of  different  causes  to  one  of  which 
it  is  necessary  to  attribute  the  loss,  it  is  to 
be  attributed  to  the  efficient  predominating 
peril,  whetlier  it  is  or  is  not  in  activity  at 
the  consummation  of  the  disaster. "  The  rule 
is  well  stated  by  the  supreme  court  of  Mich- 
igan in  Bradu  v.  Northwestern  Ins.  Co.,  11 
Mich.  425.  It  says:  "This  contract  of  in- 
surance is  one  of  indemnity  against  loss  by 
tire,  and  the  whole  loss  of  which  the  fire  is 
the  actual  cause  is  within  its  terms  to  the  ex- 
tent of  the  indemnity  promised.  Much  is 
said  by  Judges  of  the  proximate  and  remote 
cause  of  the  loss,  and  the  distinction  was  very 
elaborately  discussed  by  counsel  in  the  pres- 
ent case ;  but,  after  careful  consideration,  I 
must  confess  that  to  my  mind  the  word  'prox- 
imate* is  unfortunately  used,  and  serves  often 
to  mislead  the  inquirer,  and  to  produce  mis- 
apprehension of  the  real  rule  of  law.  That 
which  is  the  actual  cause  of  the  loss,  whether 
operating  directly  or  by  putting  intervening 
agencies-— the  operation  of  which  could  not 
be  reasonably  avoided — in  motion,  by  which 
the  loss  is  produced,  is  the  cause  to  which 
such  loss  should  be  attributed.  If,  in  the 
effort  to  extinguish  fire,  property  is  damaged 
or  destroyed  by  water,  the  water  may  be  said 
to  be  the  proximate  cause  of  the  injury  or 
destruction ;  yet  in  no  Just  sense  can  it  be 
said  to  be  the  actual  cause.  That  was  the 
fire.  The  fair  and  reasonable  interpretation 
of  a  policy  of  insurance  against  loss  by  fire 
will  include  within  the  obligation  of  the 
insurer  every  loss  which  necessarily  follows 
from  the  occurrence  of  the  fire,  to  the  amount 
of  the  actual  injury  to  the  subject  of  the 
risk,  whenever  that  injury  arises  directly  and 
immediately  from  the  peril,  or  necessarily 
from  incidental  and  surrounding  circum- 
stances, the  operation  and  infiuence  of  which 
could  not  be  avoided." 
91  L.R.A. 


In  TTniM  Ufe,  F,  dh  M,  Ins.  Co.  v.  FonU. 
92  Ohio  St.  840,  the  same  principle  iscarrii  il 
out.  There  the  action  was  upon  a  fire  insur- 
ance policy  which  provided  that  the  comj^any 
should  not  be  liable  for  any  loss  or  damage 
occasioned  by  or  resulting  from  any  explo- 
sion whatever,  whether  of  steam,  gun- 
powder, camphene,  coal  oil,  etc.  It  appeared 
that  an  explosive  mixture  of  whisky  vapor 
and  atmosphere  had  come  in  contact  with 
the  fiame  of  a  gas  Jet,  from  which  it  ignited, 
and  immediately  exploded,  whereby  a  fire 
was  set  in  motion,  which  destroyed  the  prop- 
erty. It  was  Justly  held  that  the  explosion 
was  the  cause  of  the  loss,  and  that  the  com- 
pany was  not  liable.  The  court  says  on  page 
849:  "It  is  true  that  the  explosion  was 
caused  by  a  burning  gas  Jet,  but  that  was  not 
such  a  fire,  as  contemplated  by  the  parties, 
as  the  peril  insured  against.  The  gas  jet, 
though  burning,  was  not  a  destructive  force, 
against  the  immediate  effects  of  which  the 
policy  was  intended  as  a  protection,  although 
it  was  a  possible  means  of  putting  such  de- 
structive force  in  motion;  it  was  no  more 
the  peril  insured  against  than  a  friction 
match  in  the  pocket  of  an  incendiary. " 

This  was  but  carrying  oat-  the  principle 
adopted  in  all  the  cases  that  we  must  look 
to  the  efficient  or  proximate  cause  to  deter- 
mine the  responsi  bi  1  i ty  for  the  d  i  saster.  And 
on  page  851  the  court  says :  "  That  a  loss 
other  than  by  combustion,  resulting  from  an 
explosion,  when  the  explosion  itself  is  caused 
by  a  destructive  fire  already  in  progress, 
comes  within  the  general  risk  of  a  policy 
against  fire  only,  is  a  doctrine  not  only  rea- 
sonable in  itself,  but  is  sustained  by  author- 
ity." 

See  also  Waters  v.  Merchants  Louisville  Ins. 
Co.  86  U.  S.  11  Pet.  225,  9  L.  ed.  679,  opin- 
ion by  Judge  Story ;  Scripture  v.  Lowell  Mut, 
P.  Ins.  Co.  10  Gush.  857,  57  Am.  Dec.  Ill; 
MiUaudon  v.  New  Orleans  Ins.  Co.  4  La. 
Ann.  15,  50  Am.  Dec.  550 ;  City  F.  Ins.  Co. 
V.  Qyrlies,  21  Wend.  867,  84  Am.  Dec. 
258. 

The  conclusion  we  have  reached  is  that  the 
policy  sued  upon  contains  no  indemnity 
against  loss  by  fire,  and  that  the  damage  to 
the  premises  of  the  defendant  in  error  was 
caused  by  fire,  and  that  the  loss  was  properly 
a  fire  loss. 

Judoment  reversed,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  enter 
judgment  of  no  cause  of  action,  and  for  costs 
in  favor  of  the  plaintiff  in  error. 

Mr.  Justice  Harlan  is  not  present,  but  ha 
participated  in  the  hearing  and  the  decision 
of  tills  case,  and  concurs  in  this  opinion. 

Rehearing  denied. 
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James  SHERLOCK,  Relator, 

V. 

William  J.  STUART  ei  al..  Bespit. 
(96Miota.l9B.) 

1  •  Olllcers  who  have  power  to  pnL&t  11* 
ooiijMS  <or  the  Bale  of  intoxlcatlDg  liquors  have 
the  right  to  exerolse  a  sound  Judicial  diacretton 
in  respect  to  grantizig  each  individual  license, 
even  though  such  offloers  are  the  common  coun- 
cil of  a  city. 

9.  The  diBcretlon  of  the  ma^or  and 
eouncil  of  a  city  to  pass  on  each  indi- 
Tldual  application  for  a  liceneoy  so  far 
as  the  location  and  suitableness  of  the  place  are 
oonoemed,  is  not  precluded  by  an  ordinance 
which  prescribes  certain  conditions  as  to  recom- 
mendation,  bond,  eta,  in  making  application  for 
a  lioQDse. 

8*  The  discretion  of  a  major  in  vetoing 
the  granting  of  a  license  cannot  be  controlled  by 
mandamus. 

{MeOrath  and  Ltmo^  JJ..  dissent.) 
(June  28, 188a.) 

APPLICATION  for  a  writ  of  mandamus 
against  the  mayor,  clerk,  and  citjr  of  Grand 
Rapids  to  compel  the  issuance  of  a  license  for 
the  sale  of  intoxicating  liquor.    Denied. 
The  facts  are  stated  in  the  opinions. 


Me9tr9.  Morse.  McGarry  A  McKnif ht» 

for  relator: 

No  ordinance  or  by-law  has  been  passed 
fixing  the  limits  within  which  saloons  may  be 
located,  bat  such  location  is  endeavored  to  be 
fixed  by  the  arbitrary  action  of  the  common 
council  and  major  in  each  particular  place. 

This  cannot  be  done. 

Eaireman  v.  Qrand  Bapidt,  decided  Jane 
11,  1889,  bat  not  reported. 

The  legislature  cannot  confer  this  arbitrary 
power  upon  the  common  council  nor  the  may- 
or of  Grand  Rapids. 

BobUon  ▼.  Miner,  68  Mich.  555;  DuUam  ▼. 
WiOton,  58  Mich.  892.  51  Am.  Rep.  128; 
Il^aze^B  Can,  63  Mich.  896;  Kuhn  ▼.  Iklrait, 
70  Mich.  534;  Tick  Wo  v.  Hapkim.  118  U.  8. 
356,  80  L.  ed.  220. 

This  power  cannot  be  granted  under  our 
constitution,  or  the  14th  Amendment  to  the 
Consiitution  of  the  United  States. 

Potter  V.  Homer,  59  Mich.  18;  Amperse  v. 
Kalamagoo,  Id.  80;  Post  v.  Sparta  Tvm.  Board, 
68.  Mich.  823. 

The  general  law  of  the  state  prescribes  a 
nniform  method  and  conditions  precedent  ss 
to  engaging  in  the  liquor  business,  and  all 
must  be  tested  alike  under  this  law. 

Mr,  William  Wiener  Taylor,  for  re- 
spondents: 

In  the  city  of  Grand  Rapids  it  would  be  ut- 
terly impracticable  to  enact  a  general  ordinance 
regulating  and  prescribing  in  a  general  man- 


NOTB.— I>isoretion  in  tht  oranting  cf  Uquar  lieenaes, 
QenercU  doctrine, 

Tbe  term  ^^discretionary**  has  a  legal  meaning 
with  safe  ItmltatloDS.  The  intendment  of  the  law 
wblob  icrants  It,  whether  expressly  or  by  ImpUca^ 
tlon.  Is  that  tbe  dJscretionnry  decision  shall  be  the 
outcome  of  examination  and  consideration;  In 
Other  words,  that  it  shall  constitute  a  discharge  of 
official  duty  and  not  a  mere  expression  of  personal 
will.  An  arbitrary'  disapproval  of  a  license,  deter- 
mined upon  without  an  examination  of  relevant 
facts,  and  expressing  nothing  but  the  mood  of  the 
officer,  would  not  be,  in  contemplation  of  law,  an 
exercise  of  the  power  granted.  It  would  con- 
stitute, on  the  contrary,  a  neirlect  and  refusal  to 
perform  his  official  functions,  and  would  expose 
him  to  the  interference  of  the  court  by  the  writ  of 
mandamus.  See  opinion.  United  States  y.  Doug- 
lass, 8  Mackey,  90. 

Thus  where  power  was  given  to  the  police  board 
of  the  District  of  Golumbia  to  approve  or  disap- 
prove of  retail  licenses  for  the  sale  of  liquor,  no 
rules  being  prescribed,  it  was  held  that  a  discre- 
tionary power  was  given.   Ibid. 

The  discretion  must  be  based  upon  the  circum- 
stances of  each  particular  case  as  presented  to  tbe 
court,  and  must  not  be  biased  by  general  opinions 
as  to  the  propriety  or  Impropriety  of  such  Uoenses. 
Scblaudecker  v.  Marshall,  72  Pa.  200. 

So  the  discretion  exerdsed  by  the  justices  must 
be  a  sound  legal  one  according  to  the  requirements 
of  tbe  people,  regard  being  had  to  tbe  location  and 
to  tbe  accommodation  of  the  public  tberein.  Atty- 
Gen.  V.Guilford  Justices, 27  N.  a 815:  MuUer  v. 
Buncombe  County  Comrs.  W  N.  C.  371;  State  v. 
Helton,  i4  N.  a  49:  State  v.  Woodside,  81 N.  C.  496. 

All  the  merits  must  be  considered  before  the  ex- 
cise board  can  legally  refuse  the  license.   People  v. 
Symonds,  4  Misc.  fl. 
21  L.R.A* 


There  must  be  nothing  whimsical  or  arbitrary  in 
the  procedure  of  the  board,  which  roust  act  as  di- 
rected by  the  statute.  Tbe  board  has  no  power  to 
pass  a  resolution  denying  all  applications  for  li- 
censes. People  V.  Glaverack  Excise  Comrs.  4  Misc. 
880. 

But  a  license  is  not  bound  to  be  granted  to  every 
one  of  good  moral  character.  Atty-Gen.  v.  Guil- 
ford Justices,  and  MuUer  v.  Buncombe  County 
Comrs.  supra. 

So  it  has  been  held  that  commissioneis  have  pow- 
er to  make  rules  in  advance  to  govern  the  isButng 
of  licenses,  but  that  such  a  rule  must  not  be  an  ar- 
bitrary one  made  without  any  cause  or  reason  so 
as  to  be  oppreraive,  as  in  such  a  case  lit  would  be 
beyond  their  power,  but  that  if  it  was  made  with 
some  apparent  good  reason  the  court  would  not  in- 
terfere, but  would  consider  it  as  a  fair  exercise  of 
discretion,  the  exercise  of  which  ended  all  contro- 
versy. United  States  v.  District  Comrs.  6  Mackey, 
400. 

And  it  would  seem  that  the  discretionary  power 
may  be  final  and  conclusive  where  the  authorities 
bave  the  right  to  limit  the  number  of  lioensea,  etc. 
Thus: 

Where  tbe  applicant  was  refused  a  license  for 
tbe  sale  of  intoxicating  liquors  but  sold  the  same 
and  was  fined  in  consequence,  the  court,  upon  an 
application  for  a  writ  of  habeas  corpus,  held  that 
the  states  had  power  to  grant  such  licensee,  and  to 
determine  tbe  conditions  upon  which  and  the  per- 
son to  whom  and  by  whom  the  same  may  be  granu 
ed,  and  that  under  such  system  there  must  besome 
authority  to  determine  the  fitness  of  the  appli- 
cants, with  power  to  limit  number,  etc  which 
power  must  be  discretionary  but  at  the  same  time 
final  and  conclusive,  and  that  such  power  could 
only  be  said  to  be  arbitrary  in  the  sense  that  it  was 
not  reviewable  by  any  other  court.    United  States 


See  also  24  L.  R,  A.  774;  40  L.  R.    A.  710. 
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Der  the  locnlion  of  saloons,  And  any  attempt  so 
to  do  would  reod^r  tbe  charter  provision  use- 
less and  make  it  of  no  effect. 

If  it  were  attempted  to  prescribe  in  tbe  or- 
dionnce  purely  geographical  boundaries  in  tbe 
manner,  for  instance,  that  tire  limits  are  estab- 
lished, DO  good  interest  would  be  subserved, 
nor  would  the  objects  of  the  charter  provision 
be  attained. 

Ko  human  wisdom  has  yet  developed  a  plan 
by  which  there  could  be  an  ordinance  prescrib- 
iuiiC  the  location  of  saloons,  except  by  absolute 
prohibition,  or  (which  is  actually  the  embodi- 
ment of  practical  wisdom)  to  leave  the  matter 
to  a  selected  board  who  shall  in  each  case  pass 
upon  each  application  and  use  an  honest,  a 
lust  and,  as  far  as  this  case  is  concerned,  an 
impartial  decision. 

The  word  "restrain"  is  not  to  be  placed  in 
tbe  categorv  of  restraining  all  saloons,  but  it 
was  properly  intended  to  leave  to  the  common 
council  the  power  to  restrain  saloons,  not  by 
general  ordinance,  but  in  any  given  individual 
case,  if  such  power  be  exercised  in  good  faith 
wiibout  malice,  evil  motives,  or  corruption. 

Post  V.  Sparta,  58  Mich.  212. 

The  general  legislation  of  1887  concerning 
and  regulating  the  sale  of  intoxicating  liquors 
although  applicable  to  cities,  is  held  not  to  have 
bad  the  effect  of  re|>ealing  by  implication  ex- 
isting municipal  ordinances  upon  the  subject, 
or  the  charter  power  to  enact  ordinances  not 
inconsistent  with  tbe  general  law. 

State  V.  Harris  (Minn.)  June  2,  1892. 

In  Van  Dann  v.  Uhl  (not  reported)  which 
was  under  the  present  charter,  this  court   re- 


fused to  give,  under  an  application  substan- 
tially identical  with  tbe  present  one,  even  an 
order  to  show  cause  why  mandamus  should 
not  issue. 

Or&nt,  «/.,  delivered  the  opinion  of  the 
court: 

The  charter  of  the  city  of  Grand  Rapids 
confers  upon  the  common  council  the*  power 
''to  enact  such  ordinances,  by-laws,  and  regu- 
lations as  they  deem  desirable,  ...  to 
restrain,  license,  and  regulate  saloons,  and 
to  regulate  and  prescribe  the  location  there- 
of." It  further  provides  that  *'no  person 
shall  engage  in  or  exercise  the  business  or 
occupation  of  a  saloon  keeper  within  the  lim- 
its of  said  city  until  he  is  first  licensed  as 
such  by  the  common  council,  under  such 
penalty  as  the  common  council  may  by  or- 
dinance prescribe."  In  conformity  witli  its 
charter  the  common  council  enacted  an  ordi- 
nance, the  first  section  of  which  reads  as  fol- 
lows: "No  person  shall  engage  in  the  busi- 
ness of  saloon  keeping,  in  any  house  or  place 
within  the  limits  of  this  city,  without  first 
having  obtained  a  license  for  that  purpose 
from  the  common  council. "  Section  2  of  the 
Ordinance  reads  as  follows :  *" Every  person 
desiring  to  keep  a  saloon  in  the  city  shall, 
before  a  license  is  obtained  for  that  purpose, 
make  an  application  in  writing  to  the  com- 
mon council  for  such  license,  stating  the 
number  or  location  of  the  saloon  where  the 
business  for  which  the  license  is  asked  is  to 
be  carried  on,  which  application  must  be  ac- 
i  companied  with  a  recommendation  signed  by 


▼.  Ronan,  88  Fed.  JECep.  117,  wbere  tbe  power  was 
vested  In  the  oourt  of  county  oommiBsionera,  and. 
where  such  court  did  not  exist,  in  the  ordinary  of 
the  county. 

Id  tbe  above  case  the  court  affirmed  the  opinion 
of  tbe  district  court  refusing  the  writ.  iZe  Hoover, 
80  Eed.  Bep.  61. 

8o  it  has  been  held  that  even  thoufirh  tbe  party 
applying  for  a  license  may  in  all  particulars  com- 
ply witb  the  requirements  of  tbe  law,  yet  the  coun- 
ty court  may  in  its  discretion  refuse  the  same. 
State  V.  Holt  County  Ot  Justices,  99  Mo.  6Sn,  decided 
nnder  the  Act  of  1865,  Gen.  Stat.  1805,  cbap.  08. 

In  Bamagoano  v.  <>ook,  86  Ala.  228,  the  plaintiff 
petitioned  the  court  for  a  mandamus  to  compel 
tbe  Judge  of  prohate  to  grant  a  liquor  license, 
which  was  refused,  the  court  boldiug  that  such 
Judge  acted  in  a  quasi  Judicial  capacity,  whether 
the  application  was  or  was  not  contested,  and  that 
his  action  could  not  be  reviewed  or  controlled  by 
mandamus,  which  would  t>e  issued  to  compel  a 
Judicial  officer  to  act,  when  it  was  bis  duty  to  do 
ao,  and  be  refused,  but  not  to  direct  him  how  to 
act.  and  that,  even  though  his  action  might  be  er- 
roneous. Dunbar  v.  Frazer,  78  Ala.  588.  followed. 
See  further  hereon,  Crotty  v.  People.  8  UL  App.  i66, 
i/nfra^  under  "Control  of  such  discretion.** 

Implitd  from  statutory  constructUm. 

Permissive  words  in  many  cases  impose  a  duty 
apon  tribunals  which  will  be  enforced  by  manda- 
mus. But  it  is  always  in  cases  where  tbe  public 
Interests,  or  vested  private  rights,  are  to  be  there- 
by protected  or  enforced.  Tbe  power  to  give  the 
citizen  full,  adequate,  and  complete  relief,  or  tbe 
power  to  promote  the  public  interest  in  some  pre- 
scribed mode,  implies  the  duty  to  exercise  it  when 
occasion  arises.  In  all  cases  tbe  terms  "may**  or 
**it  shall  be  lawful,**  imply  dlsoretion,  and  are  used 
21L.R.A. 


in  contradistinction  to  **mu8t**  or  ^'sball.'*  Ex 
parU  Whittington,  84  Ark.  894. 

Upon  tbe  construction  of  tbe  section  of  tbe  Ore- 
gon statute  it  was  contended  that  the  word  "may** 
gave  the  coiut  a  discretion  to  issue  licenses  accord- 
ing to  their  own  sense  of  propriety,  but  the  court 
held  that  inasmuch  as  tbe  applicant  must  in  tbe 
nrst  case  pay  his  fee  which  he  caunot  recover  back 
in  case  of  a  refusal,  and  must  otherwise  incur 
great  expense,  tbe  requirements  of  the  act  were 
of  substance  and  evinced  an  intention  upon  the 
part  of  the  legislature  that  upon  compliance  with 
the  terms  of  tbe  acta  license  would  issue. 

So  it  has  been  held  to  be  a  general  principle  of 
statutory  oonstructlon,  that  when  the  word  "may** 
is  used  in  conferring  power  upon  any  officer,  court, 
or  tribunal,  and  the  public  or  a  third  person  has 
an  interest  in  tbe  exercise  of  the  power,  then  tbe 
exercise  of  tbe  power  becomes  Imperative.  Mc- 
Leod  V.  Scott,  21  Or.  94:  Smith  y.  King,  14  Or.  10; 
People  V.  Bloomington  Twp.  Highway  Comrs.  6  L. 
B.A.161,180IIL482. 

So  in  State  y.  Holt  County  Ct  Justices,  89  Mo. 
581,  the  oourt  held  that  tbe  word  "may,**  in  the 
Statute  of  Missouri  of  1865,  Gen.  Stat.  1866,  chap.  98, 
must  only  be  construed  as  mandatory  for  the  pur- 
pose of  sustaining  or  enforcing  a  right,  and  not  as 
creating  one. 

Upon  tbe  construction  of  the  word  '*may**  as 
used  in  statutes,  see  note  to  People  v.  Bloomington 
Twp.  Highway  Comrs.,  tupra. 

The  limit  of  discretion. 

Where  no  discretion  is  reserved  as  to  the  numt)ef 
or  location  of  liquor  stores,  by  a  municipal  ordi- 
nance, the  authorities  can  exercise  none.  People  v. 
Cregier,  188  III.  4(0. 

AlUer  where  a  discretion  in  that  respect  is  given. 
Ibid.    See  also  hereon  United  States  v.  Bonan,  83 
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at  least  twelve  reputable  and  respectable  cltl- 
sens  of  this  city,  certifying  that  the  appli- 
cant is  well  known  to  them,  and  is  of  means 
and  qualified  to  keep  a  saloon,  and  is  of  sood 
reputation,  fame,  moral  character,  and  an 
orderly  person.  Such  applicant  shall  also, 
before  receiving  his  or  her  license,  pay  into 
the  city  treasury  such  sum  for  said  license 
tts  the  common  council  shall  annually  fix  for 
that  purpose,  and  take  the  treasurer's  receipt 
therefor,  and  also  a  fee  of  fifty  cents  for  is- 
suing such  license.  Such  applicant  shall 
also,  before  receiving  said  license,  execute 
a  bond  to  the  city  of  Grand  Rapids,  in  such 
sum  and  with  such  sureties  as  shall  be  ap- 
proved by  the  common  council,  conditioned 
that  such  applicant  shall  keep  and  maintain 
an  orderly  and  well-regulated  saloon  during 
the  continuance  of  his  or  her  license,  ana 
shall  pay  all  fines  imposed  and  costs  there- 
with assessed  upon  him  or  her,  according  to 
law,  for  a  violation  of  any  provisions  of  this 
ordinance.  Said  license,  when  issued,  shall 
state  the  number  or  location  of  the  saloon, 
as  designated  in  the  application,  and  shall 
not  be  transferred  to  any  other  part  of  the 
city  without  the  consent  of  the  common  coun- 
cil ;  and  no  license  issued  as  aforesaid  shall 
extend  beyond  the  first  Monday  in  May  next 
after  the  issue  of  the  same."  The  relator 
presented  his  petition  to  the  council  under 
this  ordinance,  and  the  council,  by  a  major- 
ity vote,  granted  the  license,  'the  mayor, 
under  the  power  conferred  on  him,  vetoed 
this  action  of  the  council,  and  no  further  ac- 
tion thereon  has  been  taken.    The  relator  now 


asks  this  court  to  compel  the  respondent  to 
issue  the  license.  The  reason  given  by  the 
mayor  for  his  veto  is  that  the  pTaoe  specified 
in  the  petition  is  unsuitable  for  a  saloon. 
He  presented  this  reason  at  lengtii  in  his 
messaffe,  from  which  it  appears  that  he  has 
acted  in  entire  ^ood  faith,  and  not  from  mere 
caprice,  or  arbitrarily. 

It  is  contended  that  the  power  conferred 
upon  the  common  council  should  be  exercised 
by  a  general  ordinance  fixing  districts  or  lim- 
its within  which  saloons  may  be  kept,  and 
that  the  council  does  not  possess  the  power 
to  hear  and  determine  each  individual  case. 
The  principle  upon  which  is  based  the  regu- 
lation of  the  liquor  traffic  is  found  in  the 
police  power  of  the  state.  No  one  possesses 
a  natural,  inalienable,  or  constitutional  risht 
to  keep  a  saloon  for  the  sale  of  intoxicating 
liquors.  ^ To  sell  intoxicating  liquor  at  re- 
tail is  not  a  natural  right  to  pursue  an  ordi- 
nary call ing. "  Black,  Intoxicating  Liquors, 
$§  46,  48.  By  the  Constitution  of  185tf  such 
sales  were  absolutely  prohibited.  By  the 
Amendment  of  1876  the  prohibitory  clause 
was  removed  from  the  constitution,  and  the 
power  vested  in  the  legislature  to  deal  with 
the  traffic  as  it  deemed  expedient  and  wise. 
In  some  counties  of  the  state  the  traffic  is  now 

Erohibited,  while  in  the  others  it  is  regulated 
y  the  General  Law  of  1887,  and  by  the  char- 
ters of  municipal  corporations.  The  legis- 
lature may  now  determine  who  may  carry  on 
the  business,  and  the  time  when,  and  the 
place  where,  it  may  be  carried  on.  It  is 
manifest  that  the  welfare  of  society  requires 


Fed.  Rep.  117,  supra;  Zanone  v.  Mound.Gity,  U  HI. 
A  pp.  884,  infra. 

If  all  the  requirements  of  the  law  have  been 
oomplfed  with,  the  court  has  no  discretion.  State 
V.  Morgan  County  Justices,  16  Qa.  406,  decided  upon 
the  return  of  a  writ  of  mandamus. 

Bat  this  would  now  seem  to  be  doubtful  law  in 
that  state.  Bee  Wiflpgins  v.  Yamer,  07  Ga.  688, 
infra,  "State  statutes.** 

A  contrary  rule  would  seem  to  be  established  in 
Virsrinia,  where  it  has  been  held  that  althouirh 
the  applicant  may  have  complied  with  all  the  re- 
quirements of  the  Code,  chap.  96,  yet  under  section 
8  of  the  same,  the  county  court  has  discretion  in 
such  matters.    Bx  parte  Yeager,  11  Gratt.  66& 

There  can  be  no  exercise  of  discretion  where  the 
ordinance  stipulates  that  the  mayor  shall  Arrant 
licenses  to  all  applicants  furnishing  suflBcient  evi- 
dence of  good  character,  and  offering  the  required 
bonds  and  fee.    People  v.  Cregier,  supra. 

Such  discretion  must  not  be  used  in  an  arbitrary 
or  unlimited  manner.  Hoglan  v.  Com.  8  Bush,  U7; 
Nepp  V,  Com.  2  Duv.  646;  Pierce  v.  Com.  10  Bush,  6; 
People  V.  Qaveraok  Excise  Comrs.  4  Misc.  880; 
People  V.  Cregier,  188  111.  401;  Amperse  y.  Kalama- 
zoo, 60  Mich.  78;  Parker  v.  Portland,  54  Mich.  806; 
Mixer  V.  Manistee  County  Suprs.  26  Mich.  422; 
State  V.  Lafayette  County  Ct  41  Mo.  221;  Ex  parte 
Oandee,  48  Ala.  886;  Potter  v.  Homer,  60  Mich.  8; 
ITnlted  States  v.  Douglass,  8  Maokey,  00;  Atty- 
Gen.  V.  Guilford,  27  N.  C.  816;  MuUer  v.  Bun- 
combe County  Comrs.  80  K.  a  171:  Zanone  v. 
Mound  City,  U  BL  App.  884;  Stanley'Kv.  Monnet* 
84  Kan.  706;  Schlaudecker  v.  Marshall,  72  Pa.  200; 
United  States  v.  District  Comrs.  6  Maokey,  400; 
United  States  v.  Eonan,  38  Fed.  Rep.  117;  Knarr*s 
Petition,  127  Pa.  664;  Raudenbusch*s  Petition,  120 
Pa.  828;  Newlin*s  Petition,  123  Pa.  641:  Com.  v. 
McLaughlin,  120  Pa.  618:  Sparrow*s  Petition,  188 
21L.R.A* 


Pa.  116;  Jones  v.  Moore  County  Comrs.  106  N.  CL 
486;  Maxton  Comrs.  v.  Robeson  County  Conin.  107 
N.  a  886;  Perry  v.  Salt  Lake  City,  7  Utah,  148; 
Conway*s  Petition,  Quarter  Sessions,  of  Dauphin 
County  (Pa.)  Oct.  6, 1886;  Trainer  v.  Multnomah 
County,  2  Or.  214;  McLeod  v.  Soott.  21  Or.  94;  State 
V.  Gray,  61  Conn.  80. 

See,  however.  Ex  parte  Levy,  48  Ark.  42.  51  Am. 
Rep.  660;  Robinson  v.  State,  38  Ark.  641,  it^ra,  p. 
686,— decided  under  the  Arkansas  statutes. 

Yet,  it  will  not  be  assumed  that  the  court  acted 
in  an  arbitrary  manner.  Perry  y.  Salt  Lake  City 
Council,  and  State  v.  Gray,  supra. 

It  must  not  be  a  mere  expression  of  personal 
wilL   United  States  v.  Douglass,  supra. 

Such  discretion  must  be  unbiased  by  general 
opinions  as  to  the  propriety  of  such  licenses. 
Schlaudecker  v.  Marshall,  supra. 

So  there  must  be  no  caprice  or  malice  in  the  dis- 
cretion exercised.  People  v.  Cregier,  Ampnrse  v. 
Kalamazoo,  Parker  v.  Portland,  Mixer  y.  Manistee 
County  Suprs..  State  v.  Lafayette  County  Ct.  and 
Ex  parte  Candee,  supra. 

And  where  the  applicants  have  all  equally  com- 
plied with  the  full  requirements  of  the  statute, 
there  can  be  no  discrimination  between  them.  Elx 
parte  Levy,  supra. 

Favoritism  and  monopoly  must  be  avoided. 
Zanone  v.  Mound  City,  103  IlL  662. 

60  the  discretion  cannot  be  used  to  grant  licenses 
to  act  retrospectively,  in  order  to  condone  any  of- 
fense previously  committed.  Edwards  v.  State,  22 
Ark.  268. 

Where  the  board  acted  without  any  legal  Judg- 
ment or  discretion,  and  took  their  chances  of  di^ 
obeying  the  statute,  intimating  that  they  rejected 
the  matter  because  they  had  the  right  to  do  so,  the 
court  held  the  rejection  was  tn»  result  of  malice 
and  caprice,  against  which  the  court  would  relieve. 
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that  this  business  should  be  in  the  hands  of 
reputable,  law-abiding  persons.  It  is  noto- 
rious that  the  low,  the  vicious,  and  the  crim- 
inal are  often  engaged  in  it.  The  people, 
under  our  constitution,  have  the  right  to 
prohibit  such  persons  from  engaging  in  it. 
The  restrictions  and  conditions  upon  it  are 
'«ntirelY  within  the  discretion  of  the  people, 
Uirough  the  legislature.  "It  is  not  for  the 
courts  to  determine  its  expediency,  or,  as  said 
by  Mr.  Gooley  in  his  work  on  Constitutional 
Limitations,  ^to  run  a  race  of  right,  reason, 
and  expediency  with  the  legislative  branch 
-of  the  state  government. '  "  Uobison  v.  Eaug, 
71  Mich.  42;  Cooley,  Const.  Lim.  697.  •*If 
the  governing  power  can  prohibit  a  thing  al- 
together, it  can  impose  such  conditions  upon 
its  existence  as  it  pleases. "  Ex  parte  Chris- 
tensen,  85  Cal.  208 :  Orowley  v.  OhrisUruen, 
187  a.  S.  86,  84  L.  ed.  620.  The  system,  in 
-this  state,  is  not  purely  a  tax  system.  The  fee 
to  be  paid  as  a  condition  precedent  to  entering 
upon  the  business  is  called  a  "  tax, "  but  there 
are  other  conditions  precedent  which  are  in- 
•consistent  with  a  purely  tax  system.  These 
provisions  partake  of  the  character  of  a  li- 
-ceuse.  It  is  said  by  Black:  ''Any  law 
which  requires  certain  acts,  other  than  the 
mere  payment  of  the  tax,  to  be  done  by  the 
party,  as  a  prerequisite  to  his  right  to  enter 
upon  the  pursuit  of  the  trade  in  question, 
and  makes  it  a  penal  offense  to  enga^  in  the 
business  without  such  formalities,  is  in  re- 
ality a  license  law,  no  matter  whether  it  be 
-called  a  'tax,'  or  by  any  other  name." 
Black,  Intoxicating  Liquors,  §  108.    In  Ohio 


a  law  nearlyparallel  in  iti  provisions  with 
the  Act  of  1887  was  held  to  oe  a  license,  and 
not  a  tax  law,  and  therefore  void  under  the 
constitution  of  Ohio.  8UUe  v.  Eipp^  88  Ohio 
St.  109 ;  BuUman  v.  Whitbeck,  42  Ohio  St. 
228.  Mr,  Justice  Campbell,  in  commenting 
on  the  Law  of  1887,  calls  this  provision  **  the 
tax  or  license  for  doing  business.**  Bobieon 
V.  Miner ^  68  Mich.  662.  Under  this  compre- 
hensive police  power  of  the  state  it  is,  in  my 
judgment,  too  clear  for  argument  that  the 
legislature  may  confer  upon  municipalities 
the  right  to  determine  the  places  where  sa- 
loons may  be  kept,  and  to  determine  that 
question  upon  each  application.  The  legis- 
lature may  also  enact  that  only  reputable 
persons  shall  be  allowed  in  the  business,  and 
to  authorize  the  municipalities  to  determine 
the  question  of  fitness.  If  the  state  possesses 
this  right,  the  power  to  determine  these  ques- 
tions must,  in  the  first  instance,  be  lodged 
in  the  municipality,  or  some  board  represent- 
ing it,  or  in  some  other  body  or  court. 
There  is  no  presumption  that  the  persons 
charged  with  this  duty  will  not  perform  it, 
or  that  they  will  abuse  the  discretion  given 
them.  Other  considerations  than  the  mere 
local itv  must  often  enter  into  the  determina- 
tion of  the  suitableness  of  the  place  for  a  sa- 
loon. If  the  building  be  so  arranged  as  to 
render  violations  of  the  law  easy,  or  if  it  is 
to  be  kept  in  connection  with  a  house  of  pros- 
titution, or  if  it  be  not  situated  upon  a  street 
or  alley,  or  if  it  be  in  one  of  the  upper  stories 
of  a  building,  or  in  a  part  of  the  city  occu- 
pied for  residence  only,  or  near  a  school, 


Jkmperse  v.  Kalamazoo,  fiO  Mich.  78,  foUowinflr 
Parker  v.  Portland,  64  Miob.  808.  To  the  same  ef- 
fect Mixer  v.  Manistee  County  Supra.  S6  Mich.  422; 

r8tate  V.  Laf&yette  Oountj  Ct.  41  Mo.  2SSi\  ExparU 

•0»ndee,  48  AJa.  880. 

Under  a  general  ordinance  of  a  city  for  licenainff 
aram-shops,  the  city  anthorities  have  no  right  to 

-make  an  arbitrary  diacrimiDation.  Zanone  v. 
Mound  City,  11  IlL  App.  834. 

Where  the  legislature  bad  exercised  the  duty  of 
determining  on  what  terms  Uquor  shall  be  sold, 
and  had  made  it  lawful  to  do  so  upon  certain  con-  | 
ciicions,  inter  alia,  upon  a  bond  approved  by  the  | 

-common  council  or  local  trustees,  the  court  held 
chat  it  was  not  designed  that  the  power  to  do  busi- 
ness should  depend  on  their  pleasure,  as  all  they 
had  to  do  was  to  pass  upon  the  sureties,  which  was 
oDly  so  far  within  their  discretion  that  they  might 
inquire,  where  there  is  substantial  reason  to  do  so, 
beyond  the  mere  general  averments  of  the  affl- 

•da  vits  of  justification,  and  that  their  discretion  was 

-only  equal  to  that  of  others  called  on  to  approve 

•auretiea.    Potter  v.  Homer,  fiO  Mich.  8, 

Control  of  eueh  disereiion, 

A  Judicial  power  or  discretion  in  an  inferior  tn- 
•bunal,  whose  acts  are  judicial  and  not  ministerial, 
•cannot  be  controlled  by  mandamus,  as  such  a 
power  cannot  be  directed  what  judgment  to  give. 
State  V.  Tippecanoe  County  Oomrs.  45  Ind.  601. 

In  this  case  the  writ  was  sought  to  compel  the 
^rranting  of  a  license  by  the  oommissionerB  under 
the  Indiana  Act  of  ITebruary  27, 1873,  and  was  re- 
Xused.    Ibid, 

When  the  performance  of  an  act  rests  by  statute 
•In  the  discretion  of  a  person,  or  depends  upon  the 
•exercise  of  personal  judgment  a  mandamus  will 
-not  lie  to  compel  its  performance.  State  v.  Beg- 
:21L.R.A« 


ister,  10  Md.  288;  State  v.  Board  of  Liquidators,  29 
La.  Ann.  264;  Post  v.  Sparta  Twp.  Board,  64  Mich. 
607;  State  v.  Suwannee  County  Conuns.  21  Fla.  1; 
Dalton  V.  State,  43  Ohio  St.  662;  Eve  v.  Simon,  78 
Ga.  120;  JOB  parte  Whlttington,  84  Ark.  804. 

The  discretion  in  granting  or  refusing  licenses 
under  the  Gtoorgla  statute  cannot  be  controlled  by 
mandamus.   Bve  v.  Simon,  ntpnu 

Therefore  the  issuance  of  a  license  by  the  clerk 
of  the  board  is  no  protection  unless  under  the  con- 
sent of  the  oommissionerB.  Thorn  v.  Atlanta,  77 
Ga.  661;  Mayson  v.  Atlanta,  Id.  662. 

So  in  Crotty  v.  People,  8  HI.  App.  465,  wbere  it 
did  not  appear  that  tbere  was  any  ordinance  of  Ibe 
village  rendering  it  a  legal  obligation  to  grant  a 
license,  the  court  refused  the  writ,  the  president 
and  board  of  tmstees  never  having  deprived  them- 
selves of  the  discretion  to  prescribe  the  character 
of  the  persons  who  should  receive  the  license. 

Where  the  relator  sought  to  compel  the  city 
treasurer  to  receive  bis  fee  for  anew  license  before 
the  old  license  had  expired,  the  court  held  the  com- 
plaint  bad  as  the  authorities  were  not  bound  to 
issue  a  license,  and  that  he  had  therefore  no  right 
to  a  mandate.   State  v.  Bonnell,  119  Ind.  494. 

And  in  Deehan  v.  Johnson,  141  Mass.  23,  the  court 
held  that  if  the  mayor  was  not  satisfied  as  required 
by  Pub.  Stat.,  chap.  102, 1  8,  that  all  the  require- 
ments of  the  same  bad  been  compiled  with,  no  writ 
of  mandamus  to  compel  him  to  sign  a  license 
granted  pursuant  to  the  statute  would  lie. 

This  case  was  distinguished  from  Braconier  v. 
Packard.  186  Mass.  60,  decided  under  Pub.  Stat., 
chap.  100,  8  6.  and  the  Statute  of  188S,  chap.  164, 
where  the  mayor*s  signature,  being  merely  minis* 
terial  was  held  compellable  by  mandamus. 

And  In  Post  v.  Sparta,  66  Mich.  212,  the  court  re- 
fused the  writ  upon  the  ground  that  the  village 
was  organized  under  the  general  Incorporation 
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these  would  certainly  afford  ffood  reasons  for 
rejecting  the  application.  Mr.  Cooley  says : 
**  The  state  has  also  a  right  to  determine  what 
employments  shall  be  permitted,  and  to  for- 
bid those  which  are  deemed  prejudicial  to 
the  public  good.  .  .  .  The  general  rule, 
undoubtedly,  is  that  any  person  is  at  liberty 
to  pursue  any  lawful  calling,  and  to  do  so 
in  his  own  way,  not  encroaching  upon  the 
rights  of  others.  This  general  right  cannot 
be  taken  away.  It  is  not  competent,  there- 
fore, to  forbid  any  person,  or  class  of  per- 
sons, whether  citizens  or  resident  aliens,  of- 
fering their  services  in  lawful  business,  or 
to  subject  others  to  penalties  for  employing 
them.  But  here,  as  elsewhere,  it  is  proper 
to  recognize  distinctions  tliat  exist  in  the  nat- 
ure of  things,  and  under  some  circumstances 
to  inhibit  employments  to  some  one  class, 
while  leaving  them  open  to  others.  8ome 
employments,  for  example,  may  be  admissi- 
ble'for  males,  and  improper  for  females ;  and 
regulations  recognizing  the  impropriety,  and 
forbidding  women  engaging  in  them,  would 
be  open  to  no  reasonable  objection.  The 
same  is  true  of  younf  children,  whose  em- 
ployment in  mines  ana  manufactories  is  com- 
monly, and  ought  always  to  be,  regulated. 
And  some  employments,  in  which  integrity 
is  of  vital  importance,  it  may  be  proper  to 
treat  as  privileges  merely,  and  to  refuse  li- 
cense to  foUowlihem  to  any  who  are  not  rep- 
utable." Cooley,  Const.  Lim.  6th  ed.  742. 
In  the  unreported  case  of  Van  Dann  v.  [fhl, 
decided  October  29,  1891,  (no  opinion  being 
filed,}  the  precise  question  in  the  present 


case  was  involved,  and  the  writ  was  denied. 
It  is  said  in  Black  on  lutoxicacing  Liquors, 
(sec.  170:)  ''The  rule  obtains  in  a  few  of 
the  states  that  if  a  person  who  desires  a  liq- 
uor license  brings  himself  within  the  term» 
of  the  law,  bj  complying  with  all  the  stat- 
utory preliminaries,  and  possessing  the  req- 
uisite moral  and  other  qualifications,  he  i» 
entitled,  as  a  matter  of  law,  to  be  licensed, 
and  the  license  cannot  be  withheld  from  him. 
But  in  far  the  greater  number  of  states  th» 
doctrine  is  now  well  settled  that  the  court 
or  board  ciiarged  with  the  duty  of  issuing 
licenses  is  invested  with  a  sound  judicial 
discretion,  to  be  exercised  in  view  of  all  the 
facts  and  circumstances  of  each  particular 
case,  as  to  granting  or  refusinir  a  license  ap- 
plied for."  See,  also,  the  authorities  there 
cited :  Bs  Hoover,  80  Fed.  Rep.  61 ;  Spar- 
tow' 9  Petitiof^,  188  Pa.  116 ;  United  Staie^ 
V.  Ranan,  88  Fed.  Rep.  117;  Perkins  v. 
LedJbetter,  68  Mass.  827;  Battere  v.  IMin- 
ning,  49  Conn.  479 ;  AilsUfck  v.  Plaoe,  77  Ya. 
886. 

In  this  case  the  common  council  enacted 
an  ordinance  requirin|;  application  to  keep  % 
saloon  to  be  made  to  it,  and  prescribing  the- 
conditions  precedent  to  its  consideration  by ' 
the  council.  This  places  no  limitation  upoi> 
their  discretion,  but  only  prescribes  a  mode 
of  procedure.  I  think  the  ordinance  is  clearly 
authorized  by  the  charter,  and  that  its  plaii> 
intent  is  to  confer  upon  the  council  the  power 
to  determine  each  individual  application,  so 
far  as  the  location  and  suitableness  of  the 
j)lace  are  concerned.     The  veto  of  the  mayor 


Law,  as  amended  by  Act  60  of  1888,  so  as  to  give 
vlllaflres  the  rlffbt  to  suppress  saloons. 

Id  Jane  v.  Alley,  64  Miss.  446,  where  a  biU  of  ex- 
ceptions was  taken  to  the  flndiner  of  the  mayor  and 
alderman  grantlDg  a  license,  the  court  held  that 
against  their  decision  there  was  no  appeal  by  law, 
although  errors  committed  by  them  might  be  re- 
viewed, and  corrected  by  certiorari,  their  decisions 
upon  questions  of  fact  being  final  and  conclusive- 

So  where  after  the  grant  of  the  alternative  writ 
and  before  the  return  of  the  peremptory  writ  the 
complainant  was  convicted  of  selling  to  minors, 
etc..  the  court  refused  the  peremptory  writ  to 
oompel  the  county  court  to  grant  the  license* 
Bfcate  V.  Weeks, »  Mo.  499. 

And  in  State  v.  Cass  County  Ck)inr8.,  12  Neb.  64. 
where  the  county  commissioners  refused  a  license 
assigning  reasons  therefor,  the  court  held  that 
their  discretion  could  not  be  controlled  by  man- 
damus, their  power  being  derived  from  section  1, 
chap,  60,  Ck>mp.  Btat.,  which  states  that  the  county 
board  of  each  county  *'  may  grant**  such  licenses 
**  if  deemed  expedient.** 

In  Ex  parte  Persons,  1  HUL,  666.  the  town  board 
of  excise  had  until  the  actual  eutzy  of  the  resolu- 
tion In  accordance  with  section  8, 1  Bev.  Stat,  Sd 
ed.  6f!7,  a  large  discretion  in  the  granting  and  re- 
fusing of  licenses  which  the  court  would  In  no  case 
Interfere  with. 

So  in  People  v.  Andrews,  2S  Jones  A  S.  188,  where 
the  license  was  refused  upon  the  ground  that  the 
applicant  held  an  exhibition  or  performance  upon 
his  premises,  the  court  refused  the  writ  to  issue 
under  the  Act  of  1886,  chap.  496. 

Where  the  commissioners  found  that  the  appli- 
cant was  not  a  person  who  ought  to  hold  a  license, 
the  court  refused  a  mandamus  their  acts  not  being 
shown  to  be  arbitrary.  Maxton  Oomrs.  v.  Bobeson 
County  Comrs.  107  N.  a  886. 
21L.R.A. 


So  under  the  old  Pennsylvania  Act  of  May  10> 
1871,  appointing  a  board  of  license  with  autboHty 
equal  to  that  of  the  quarter  sessions.  It  was  hel<» 
that  its  discretion  could  not  be  controlled  by  man* 
damus.   Schlaudecker  v.  Marshal],  72  Pa.  SOO. 

A  county  court  may  be  compelled  to  act,  by^ 
mandamus,  but  having  acted.  Its  judgment  will  not 
be  interfered  with.    Ex  xKirU  Yeager,  11  Oratt.  655» 

To  the  same  effect^  French  v.  KoeU  22  Gratt. 
456. 

See,  as  co  controlling  the  court*B  discretion  by 
mandamus  under  the  Connecticut  statute,  Batter» 
V.  Dunning,  49  Conn.  479. 

But  it  has  been  held  that  the  proceedings  of  the> 
licensing  authorities  may  be  controlled  by  man- 
damus.  Thus: 

Any  one  who  has  brought  himself  strictly  wlthio 
the  requirements  regulating  the  licensing  power 
nuy,  by  mandamus,  compel  the  corporate  author* 
ities  to  issue  him  a  license.  Zanone  v.  Mound  (3ty«. 
UIU.App.884. 

In  Ex  parte  Dunn,  U  Ind.  18S,  where  the  license- 
was  refused,  the  court  held,  the  applicant  having* 
complied  with  all  the  requirements  of  the  act.  that 
he  had  a  grievance  to  be  appealed  against. 

So  in  Bean  v.  Barton  County  Ct.,  88  Mo.  App.  685,. 
where  a  license  was  refused  upon  the  ground  that 
a  majority  of  the  voters  at  an  election  had  voted 
against  the  sale  of  Intoxicating  liquors,  the  court 
held  that  nuindamus  was  the  proper  remedy  ii> 
that  state,  and  not  appeaL 

Where  the  election  under  the  local  option  law 
was  void,  and  the  applicant  for  the  license  had 
complied  with  ail  the  requirements  of  the  law,  the> 
court  granted  the  writ  to  compel  the  proper  offi- 
cers to  perform  their  ministerial  duties.  State  v. 
Buark,  84  Mo.  App.  8S!6. 

So  where  the  board  of  commissioners  had  the- 
power  to  refuse,  the  court  held  that  if  such  power 
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wfM  ba^cd  enttrely  upon  tlie  nnsultablenoss 
oi  the  place.  Relator  has  been  treated  in  the 
same  way,  and  for  tlie  aame  reason,  as  was 
another  who  applied  for  a  license  in  this  same 
buildinff.  The  place  was  in  the  rear  part  of 
the  buildio^r,  fronting  upon  Monroe  street. 
A  thin  board  partition  separates  the  room 
where  the  saloon  is  to  be  kept  from  the  front 
room.  Application  was  made  to  keep  a  sa- 
loon in  this  building,  designating  it  as  *^l^o, 
48  Monroe  Street,"  but  was  unanlmouslv  re- 
jected by  the  council.  The  return  alleges 
that  tills  application  is  made  in  the  interest 
of  the  former  applicant.  The  mayor  and  the 
council  are  more  familiar  with  the  place  and 
its  surroundings,  with  its  interior  arrange- 
ments, with  the  purposes  for  which  the  en- 
tire building  is  to  be  used,  and  with  all  the 
circumstances  of  the  case,  than  we  can  pos- 
sibly be.  When  the  mayor  and  council  have 
in  good  faith  exercised  the  discretion  con- 
ferred upon  them  by  the  law,  courts  cannot 
review  it.  There  is  nothing  in  this  case 
•bowing  any  abuse  of  discretion,  or  the  ar- 
bitrary exercise  of  power.  The  action  of  the 
mayor,  therefore,  can  only  be  reviewed  by 
the  common  council.  The  question  in  People 
▼.  Furman,  85  Mich.  110,  was  whether  the 
General  Liquor  Law  of  1887  repealed  all  prior 
acts  of  the  legislature  inconsistent  therewith, 

f general  as  well  as  local.  The  power  of  the 
egislature  to  confer,  by  subsequent  legisla- 
tion, upon  municipal  corporations,  the  right 
to  deal  with  the  liquor  traffic  in  a  manner 
not  provided  for  in  the  general  law,  is  too 


clear  to  require  argument.    This  right  was 
conferred  upon  the  city  by  a  subsequent  act. 
Wrii  dented. 

Hooker»  Oh.  J.,  and  Montffomerjp  J,, 

concurred. 

HeOrailif  J,,  dissenting: 

This  is  an  application  to  compel  the  mayor 
and  city  clerk  of  Grand  Rapids  to  issue  a  li- 
cense to  carrv  on  a  saloon  at  No.  80  Waterloo 
street,  in  a  block  located  on  the  comer  of  Wa- 
terloo and  Monroe  streets.  Relator  presented 
his  bond  to  the  common  council,  and  that 
body  approved  it,  and  recommended  that  the 
1  i  cense  be  granted.  The  mavor  vetoed  the  ac  • 
tion  of  the  common  council,  giving  as  his 
reason  that  an  application  had  been  before 
made,  by  one  Johnson,  for  a  license  to  keep 
a  saloon  at  48  Monroe  street,  (the  Monroe 
street  front  of  the  same  building,)  which 
called  forth  a  remonstrance,  and  the  applica- 
tion was  rejected ;  that  it  seems  to  be  tne  al- 
most universal  opinion  that  **this  is  an  un- 
suitable place  for  a  saloon,  and,  aside  from 
that,  there  are  reasons  which  seem  to  justify 
its  refusal.  We  are  chosen  to  enforce  the 
laws,  and  to  see  that  no  advantage  is  taken 
of  US,  where  the  laws  can  be  evaded.  In  this 
case  there  is  only  a  temporary  board  partition 
separating  the  room  on  Monroe  street  from 
the  room  where  the  saloon  is  to  be  kept,  and 
immediately  upon  the  license  being  received 
this  partition  can  be  taken  down,  and  the 
saloon  opened  up  on  Monroe  street ;  and  there 


was  arbitrarily  used  mandamus  would  lie.    Brook 
▼.  State,  tt  Ga.  487. 

State  ttatutea. 

The  great  diversity  of  opinion  which  exists  in 
these  coses  arises  from  the  question  as  to  what  un- 
der the  particular  statute  shall  constitute  the  ne- 
oessity  to  move  the  disoretion  of  the  court  in  the 
exercise  of  its  discretion. 

ArkanwM, 

By  section  4608  of  the  Digest  of  the  Statutes'of 
Arkaosam  ed.  1884,  p.  802,  the  several  county  courts 
of  the  state  are  empowered  and  authorized  to  errant 
Mquor  licenses  in  any  place,  eta,  where  there  has 
been  a  vote  la  favor  of  the  game. 

Section  4614  of  the  same  relates  to  the  time  and 
place  of  election,  and  the  returns  thereof,  and  pro- 
vides that  In  case  the  majority  of  such  votes  are 
cast  for  a  llceaae.  then  It  sball  be  lawful  for  such 
oouDty  court  to  flrrant  dram-sbop  or  drinking  sa- 
loon lloeDfles. 

Under  this  statute  the  courts  have  held  that  such 
oourt  has  arbitrary  and  absolute  discretion  in  the 
matter  of  saying  whether  a  Uoense  sball  be  sranted 
or  not  notwithstanding  the  vote  in  favor  thereof. 
Wx  parte  Levy,  48  Ark.  42, 61  Am.  Bep.  660;  Bobin- 
son  V.  State,  88  Ark.  641. 

The  court,  however,  has  no  discretion  but  to  re^ 
fuse  a  license,  when  the  vote  is  against  tbe  grant- 
ing thereof.  Siloam  Springs  v.  Thompson,  41  Ark. 
458. 

Tet  it  cannot  discriminate  between  the  people 
In  the  granting  and  refusing  suob  licenses  to  per- 
sons of  gopd  moral  character  In  the  same  locality 
they  having  all  fulfilled  the  requirements  of  the 
Aol   JCLr  parte  Levy,  supra. 

And  in  case  the  party  applsrlng  is  injured  by  such 
refusal  he  has  the  right  of  appeal  to  the  circuit 
oourt  for  a  trial  de  novo,   JMd. 
21  U  R  A. 


ConneetleM, 

Under  the  Ck)nnecticut  Act  of  1881«  chap.  61.  the 
county  commissioners  of  each  county  shall,  upon 
the  recommendation  of  the  selectmen  of  the  town 
In  which  such  business  is  to  be  carried  on.  license, 
by  a  writing  signed  by  them,  suitable  persons  to 
sell  or  exchange  intoxicating  liquors  in  suitable 
places  in  said  county*  but  before  any  person  shall 
receive  a  license  bo  shall  file  with  said  commisBlon- 
ersajoint  and  several  bond,  etc.,  with  sufficient 
surety,  conditioned  for  the  due  observance  of  all 
laws  relating  to  intoxicating  liquors. 

The  oourt  in  oonstruing  tbe  provisions  of  the 
above  Act  held  that  there  was  no  intention  to 
exclude  the  exerdse  of  disoretion  on  the  commis- 
siouers*  part,  as  tbe  statute  cbaracterized  tbe  per- 
sons to  be  licensed  and  the  place  of  business,  both 
being  '^suitable,'*  which  was  to  be  determined  by 
the  commissioners,  and  further  that  such  discre- 
tion oould  not  be  controlled  by  nuuidamus.  Bat- 
ters V.  Dunning,  40  Ck)nn.  47S.  

So  under  sectlous  9MI  and  8067  of  the  General 
Statutes  of  Connecticut,  the  county  commlasion- 
ers  have  a  discretion  in  the  granting  of  druggists' 
licenses,  which  must  not  be  arbitrary,  but  such  ar- 
bitrary exercise  of  tbe  power  must  not  be  pre^ 
sumed.   State  V.  Gray,  61  Oonn.  88. 

Florida, 

The  discretion  vested  In  the  board  of  county 
commissioners  under  tbe  Florida  Act,  sections  866, 
866,  Bev.  Stat.,  is  confined  to  tbe  facts  of  the  case, 
tbe  identity  of  tbe  parties  on  the  registration  lists 
and  those  on  the  petition  for  the  license,  and  to 
finding  tbe  majority  either  for  or  against  such 
1  icense.    State  v.  D* Alemberte,  80  Fla.  645. 

Qeoroia, 
In  Wiggins  V.  Vamer,  67  Ga.  688,  the  oourt  hei4 
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is  no  power  possessed  by  the  city,  or  its  of- 
ficers, to  preyent  running  it  at  the  place 
where  they  have  refused,  unanimously,  to 
have  it  located.  We  should  make  it  sure 
this  would  not  happen.  Again,  I  am  con- 
vinced that  this  application  is  in  the  inter- 
est, if  not  for  the  use,  entirely,  of  Mr.  John- 
son, and  Mr.  Johnson  himself  states  to  me 
that  he  expects  to  open  a  restaurant  on  the 
aecood  floor,  in  case  the  billiard  tables  are 
moved  out,  as  they  may  be,  and  to  fit  up 
Bleeping  rooms  on  the  third  floor,  with  an 
inside  stairway  from  the  saloon  to  this  res- 
taurant. We  would  be  putting  it  beyond 
the  power  of  the  officers  to  compel  compli- 
ance with  the  laws."  Section  10  of  the 
isharter  of  Grand  Rapids  provides  that  the 
common  council  ^  shall  have  power,  within 
said  city,  to  enact,  make,  continue,  estab- 
lish, modify  and  repeal  such  ordinances,  by- 
laws, and  regulations  as  they  deem  desirable, 
within  said  city,  for  the  following  purposes: 
...  To  license  and  regulate  the  keeping 
of  hotels,  taverns,  and  other  public  houses, 
groceries,  and  keepers  of  ordinaries  and  vict- 
ualing, and  other  houses  or  places  for  fur- 
nishing meals  or  food ;  restrain,  license,  and 
regulate  saloons,  and  regulate  and  prescribe 
the  location  thereof.**  The  ordinance  pro- 
vides that  "no  person  shall  engage  in  the 
business  of  saloon  keeping  in  any  house  or 

Slace  within  the  limits  of  this  city  without 
rst  having  obtained  a  license  for  that  pur- 
pose, from  the  common  council.  Every  per- 
son desiring  to  keep  a  saloon  is  required  by 
this  ordinance  to  make  an  application  in 


writing  to  the  common  council,  stating  the 
number  and  location  of  the  saloon,  acoom 
panied  with  a  recommendation,  signed  by  at 
least  twelve  reputable  and  respectable  citi- 
zens of  the  city,  certifying  that  the  appli- 
cant is  of  good  reputation,  fame,  moral  char- 
acter, and  an  orderly  person."  No  ordinance 
has  been  enacted,  fixing  any  districts,  pre- 
scribing the  location  of  saloons,  or  how  they 
shall  be  separated  from  other  apartments,  or 
how  the  building  shall  be  otherwise  oc- 
cupied. It  will  not  be  contended  that  the 
charter  power  to  license  includes  Uie  power 
to  prohibit  either  hotels,  taverns,  public 
houses,  groceries,  or  saloons.  The  right  to 
sell  liquor,  under  certain  restrictions  and 
conditions,  is  made  lawful  by  statute,  and  the 
statute  expressly  provides  by  what  method 
counties  may  exercise  the  prohibitory  power. 
The  power  to  license  is  conferred  as  a  mere 
incident  of  the  power  to  regulate.  When  the 
liquor  business  is  carried  on  within  the  re- 
strictions established  by  the  legislature,  and 
such  additional  restrictions  as  may  be  law- 
fully imposed  by  local  authority,  its  rights 
should  be  respected  and  protected  by  courts 
as  carefully,  and  to  the  same  extent,  as  those 
of  any  other  business.  People  v.  Soranton,  61 
Mich.  244 ;  Amp&r9»  v.  Kalamazoo,  59  Mich. 
78.  The  power  to  regulate  assumes  the  ex- 
istence of  the  traffic.  Suppression  is  not  reg- 
ulation, but  prohibition. '  The  words  ''reg- 
ulate" and  **  prohibit"  are  not  synonymous. 
P^ple  V.  Oadway,  61  Mich.  285 ;  Be  Bnuek, 
70  Mich.  896.  In  Potter  v.  Homer,  69  Mich. 
18,  Mr.  Justice  Campbell  says:    ''The  leg- 


that,  slDoe  the  adoption  of  section  1419  of  the  Code 
as  amended  by  the  Act  of  December  22, 1884,  the 
power  to  refuse  the  lioeose  was  absolute,  and 
tliat  they  neither  could  nor  would  permit  the  dis- 
•oretlon  of  the  ordinary  or  of  the  county  oommia- 
aioners  to  be  reviewed. 

Under  the  Jaw,  however,  as  It  existed  prior  to 
the  code  it  was  held  that  the  Justices  of  the  inferior 
«ourt  had  no  discretion  to  withhold  the  lloense 
where  the  terms  of  the  law  had  been  complied 
with.   State  v.  MorRan  County  Justices,  15  Ga.  41& 

lUinoie, 

In  Zanone  v.  Mound  City,  103  m.  SOS,  the  oourt 
held  that  the  village  council  under  the  power  to 
ffeffulate  the  liquor  traffic,  mlgrht  refuse  to  license 
persons  of  such  habits  and  character  as  rendered 
them  unfit  to  be  licensed  and  to  limit  the  number 
•of  houses,  yet  the  discretion  should  be  exercised 
by  ordinance  in  order  to  avoid  favoritism  and  mo- 
nopoly. 

Kamae, 

Where  an  application  for  a  permit  to  sell  intoxl- 
oatlnflT  liquors  for  medical,  scientific,  and  mectaan- 
I  cal  purposes  was  made  to  the  probate  Judge  under 
section  2,  chap.  128,of  the  Kansas  Laws  of  1881,  under 
which  the  Judge  was  authorized  In  his  discretion 
to  grant  the  same  to  persons  of  good  moral  char- 
acter, etc.,  who  in  bis  Judgment  could  be  Intrusted 
with  such  responsibility,  and  was  to  consider  the 
petition  and  bond  and  if  satisfied,  in  his  discretion, 
MTBnt  the  permit,  the  court  held,  the  Judge  having 
heard  the  application  and  refused  it,  that  his  pow- 
<er  was  discretionary  and  the  duty  to  grant  not 
peremptory  and  absolute,  and  that  it  not  being 
ahown  that  he  had  acted  arbitrarily  the  mandamus 
must  be  refused*  Stanley  v.  Monnet,  8i  Kan.  706. 
«1  L.  K.  A. 


Keniucku- 

The  Judge  of  the  county  court  has  a  large  dis- 
cretion in  the  granting  of  licenses  for  hotels  or 
retail  liquor  saloons,  which  is  Judicial  and  wiU  not 
be  controlled  or  prohibited  by  the  chancellor  when 
the  case  is  within  the  Jurisdiction  of  such  court. 
Gayle  v,  Owen  County  Ct.  88  Ky.  8L 

Again  in  HebUcb  v.  Hancock  County  Ot.  Judge, 
10  Ky.  L.  Rep.  811,  the  court  held«  under  the  Ken- 
tucky Act,  Oen.  Stat.,  chap.  106,  art.  4, 6 1,  whereby 
the  court,  trustees,  or  other  authority  in  any  town, 
eta,  if  deemed  expedient  may  include  such  a  license 
in  a  license  to  keep  a  hotel,  that  they  were  to  Judge 
of  the  necessities  of  such  a  grant  and  the  applica- 
tion for  a  mandamus  was  refused. 

It  was  held  under  the  Kentucky  Act  of  January 
28, 1807,  that  the  power  to  grant  licenses  for  the 
retail  sale  of  liquors  must  be  exercised  with  dis- 
cretion, and  that  the  tribunal  exercising  the  right 
to  grant  the  same  was  to  do  so  when  it  deems  It 
expedient,  proper,  or  beneficial  to  the  community 
or  the  traveling  portion  thereof,  and  that  when 
such  tribunal  has  acted,  its  decision  wHlnot  be  in- 
terfered with  except  there  is  some  palpable  abuse 
of  such  discretion  or  a  manifest  disregard  of  ex- 
pediency.  Pierce  v.  Com.  10  Bush,  6. 

Mcuryland. 

Where  under  a  local  act  the  clerk  of  the  county 
had  a  duty  imposed  upon  him  by  law  to  determine 
that  the  applicant  for  a  license  was  recommended 
by  five  persons  living  in  the  immediate  vicinity, 
who  were  freeholders  and  respectable  even  though 
illiterate,  the  court  held  that  it  was  such  derk^ 
duty  to  solve  the  question  before  grahtlng  the 
license,  and  that  the  granting  or  refusing  depended 
upon  the  exercise  of  his  Judgment  and  dlsoredoa, 
and  that  therefore  a  numdamus  would  sot  Us» 
Devin  v.  Bell,  70  Md.  86& 
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Islature,  and  not  the  common  council,  has 
the  right,  and  has  exercised  the  duty,  of  de- 
termining on  what  terms  liquors  may  be  sold. 
It  w&s  not  designed  by  the  law  that  the  law- 
fulness or  unlawfulness  of  the  traffic  should 
be  determined  by  a  common  council,  or  that 
the  power  to  do  business  should  depend  on 
their  pleasure.  The  statute  itself  has  fixed 
the  conditions,  and  nothing  is  left  to  the 
•council,  except  to  pass  upon  the  sufficiency 
of  the  sureties.  In  this  tney  have  the  same 
discretion,  and  no  more,  than  is  possessed  by 
•other  persons  called  on  to  approve  sureties. 
It  is  tyrannical,  as  well  as  unlawful,  to  hin- 
der any  one  who  is  ready  to  tumish  security 
from  conducting  his  lawful  business.**  In 
the  Frassee  Gcue,  63  Mich.  896,  it  was  held 
that  whatever  regulations  are  made  by  a 
municipality  must  operate  uniformly  under 
the  same  conditions.  "All  by-laws,"  says 
Mr,  Jtutiee  Campbell,  "made  to  regulate 
them  must  fix  the  conditions  expressly  and 
intelligibly,  and  not  leave  them  to  the  ca- 
price of  any  one.  .•  .  .  When  men  in  au- 
thority have  arbitrary  power  there  can  be  no 
liberty."  The  ordinance  lu  that  case  was 
held  to  be  unreasonable  "because it  sup- 
presses what  is  in  general  perfectly  lawful, 
4md  because  it  leaves  the  power  of  permit- 
ting or  restraining  processions,  and  their 
courses,  to  an  unregulated  official  discretion, 
when  the  whole  matter;  if  regulated  at  all, 
must  be  by  permanent  legal  provisions,  oper- 
ating generally  and  impartially.'* 

The  Act  of  1887  undertook  to  authorize  the 
fejection  of  the  bond  if  the  principal  was 


known  to  the  board,  to  which  the  bond  was 
presented  for  approval,  to  be  a  person  whoso 
character  and  habits  would  render  him  an  un- 
fit person  to  conduct  the  business.  In  BM- 
9on  V.  Minsr.  68  Mich.  649,  this  provision 
was  held  void.  Mr,  Justice  Campbell,  re- 
ferring to  the  power  souj^ht  to  be  vested  in 
the  board,  says :  "  If  no  standard  is  laid  down 
there  may  be  as  many  scales  of  fitness  and 
unfitness  as  there  are  boards.  We  have  al- 
ready had  occasion,  under  the  old  law,  to 
discover  that  boards  desirous  of  preventin>c 
liquor  selling  are  ingenious  in  finding  fault 
with  bondsmen.  There  are  nuiny  very  ex- 
cellent people  who  regard  every  seller  of  liq- 
uor as  a  bad  man,  unfit  for  social  privileges, 
and  others  who  hold  peculiar  views  on  oUier 
topics  which  would  render  them  harsh  cen- 
sors. If  the  statute  had  fixed  the  rule  there 
would  be  means  of  protecting  parties  against 
caprice  and  condemnation  unhecuti.  But 
when  the  same  persons  are  to  be  the  judges 
of  the  proper  cause  of  rejection,  as  well  as 
of  the  fitness  of  persons  under  suoh  causes, 
the  law  subjects  every  one  to  the  mere  will 
of  his  neighbor,  and  ^ives  him  no  rights 
whatever.  No  man's  rights  can  be  submit- 
ted, under  a  constitutional  government,  to 
the  discretion  of  anybody.**  See  also  Ruhn 
V.  Detroit,  70  Mich.  584-688. 

In  Baltimore  v.  Badeeke,  49  Md.  217,  refer- 
ring to  an  ordinance  respecting  the  use  of 
steam  engines  in  the  city  of  Baltimore,  the 
court  says :  "  It  does  not  profess  to  prescribe 
regulations  for  their  construction,  location, 
or  use,  nor  require  such  precautions  and  safe- 


MietiaHppL 
The  MlflslflBlppl  Code  of  1880  provides  for  tbe 
crantlnir  of  licenses  where  a  majority  of  tbe  legal 
-voters  are  in  favor  of  it,  upon  the  applicant  oom- 
plyiDff  with  the  other  requirements  of  the  law, 
and  it  has  been  held  that  the  authority  thus  given 
18  permissive  and  not  compellable,  and  that  in  the 
^ceroise  of  their  discretion  the  proper  authorities 
may  withstand  the  pressure  of  universal  desire  for 
cetailing.   Perkins  v.  Ledbetter,  68  Miss.  8S7. 

Ifteourf. 

In  MiBSOuri,  where  the  right  is  not  a  leffal  one  but 
«  municipal  privilege,  the  general  rule  being  that 
€ill  dramshops  are  unlawful,  an  exception  exists 
whereby  the  county  court  may  confer  upon  per- 
iods of  good  moral  character  the  privilege  upon 
their  complying  with  the  requirements  of  the  legis- 
lature; it  has  been  held  to  be  in  the  sound  discre- 
tion of  the  oourt,  where  the  statute  has  been  com- 
plied with,  to  confer  or  withhold  such  a  license, 
euch  discretion  not  being  revisable  or  under  the 
<?ontrol  of  any  court  having  superintending  Juris- 
diction over  county  courts,  by  writ  of  mandamus. 
State  V.  Hudson,  18  Mo.  A  pp.  81;  Austin  v.  State,  10 
Mo.  601;  State  v.  Holt  County  Ct  Justices,  88  Mo. 
4821. 

Where  tbe  application  was  for  a  writ  of  manda- 
-mus  to  compel  the  county  oourt  to  issue  a  license 
•ander  tbe  Missouri  statute,  which  provided  that  if 
the  court  should  be  of  the  opinion  that  tbe  appli- 
cant was  a  person  of  good  character,  the  court 
might  irrant  the  license  for  six  months,  the  facts 
being  admitted,  the  court  refused  the  license  and 
the  mandamus  holding  that  although  the  party 
snight  show  that  he  was  quallfled  yet  the  county 
court  in  the  exercise  of  its  discretion  might  refuse 
the  license.  State  v.  Holt  County  Ct  Justices,  niprcu 

The  same  conelustons  were  arrived  at  in  State  v. 
1B1L.R.A. 


Hudson,  mtpra,  where  the  dty  ooUeotor  of  St. 
Louis  refused  a  Uoense  to  an  applicant  of  good 
moral  character  the  court  holding  that  it  had  no 
more  power  to  control  him  in  the  exercise  of  his 
discretion  than  it  had  over  the  county  court. 

Under  the  freeholder^  charter  of  1888.  the  power 
of  issuing  dramshop  licenses  in  Kansas  City  is  sole- 
ly within  the  discretion  of  the  board  of  police  com- 
missioners,  the  mayor  and  council  having  power  to 
fix  the  fee.    £lx  parte  Joffee,  46  Mo.  App.  880l 

NebraOccu 

Chapter  60  of  the  Compiled  Statutes  of  Nebraska 
provides  for  the  granting  of  such  licenses,  if 
deemed  expedient  by  the  authorities  of  any  coun- 
ty, city,  or  incorporated  village,  and  directs  the 
method  of  appljing  therefor  and  of  considering 
and  allowing  or  rejecting  the  same. 

Tn  Pleuler  v.  State,  11  Neb.  647,  where  the  pur- 
pose of  the  act  In  question  was  *^e  regulation  of 
a  traffic  believed  by  the  legislature  to  be  pernicious 
in  its  effects  upon  society,"  it  was  held  that  no  per- 
son should  receive  a  license  authorising  him  to  sell 
liquors  until  not  only  the  city  council,  but  the 
Judge  of  the  district  court,  where  an  appeal  has 
been  taken,  should  have  decided  upon  tbeevidenoe 
in  the  case  that  the  applicant  was  entitled  thereto. 

It  is  a  matter  of  expediency  with  the  county 
commissioners  under  the  Nebraska  Statute,  chap- 
ter 60,  section  L  State  v.  Cass  County  Conirs.  IS 
Neb.  64. 

And  in  State  v.  Bonsfleld,  ti  Neb.  S17,  where  an 
application  was  made  for  a  mandamus  to  compel 
the  mayor  and  city  council  to  sign  a  certificate  to 
the  district  court  upon  the  evidence  taken  at  the 
hearing  against  the  granting  of  a  license,  the  court 
held  that  the  council  upon  notice  of  appeal  should 
withhold  the  license  and  recall  the  same  until  the 
appeal  is  decided. 


Michigan  Supbbmb  Coubt. 


JUfll^ 


icnards  to  be  proTided  by  those  who  own  and 
use  them  as  are  best  calculated  to  render  them 
less  danfferous  to  life  and  property,  nor  does 
it  restrain  their  use  in  box  factories,  and  other 
similar  establishments,  within  certain  de- 
fined limits,  nor  in  any  other  way  attempt 
to  promote  their  safety  and  security  wiUiout 
destroyinj?  their  usefulness.  But  it  commits 
to  the  unrestrained  will  of  a  single  public 
officer  the  power  to  notify  every  person  who 
now  employs  a  steam  engine  in  the  prosecu- 
tion of  any  business  in  the  city  of  Baltimore 
to  cease  to  do  so,  and,  by  providing  compul- 
sory fines  for  every  day's  disobedience  of  such 
notice  and  order  of  removal,  renders  his 
power  over  the  use  of  steam  in  that  cit^  prac- 
tically absolute,  so  that  he  may  prohibit  its 
use  altogether.  But  if  he  should  not  choose 
to  do  this,  but  only  act  in  particular  cases, 
there  is  nothing  in  the  ordinance  to  guide  or 
control  his  action.  It  lays  down  no  rules  by 
which  its  impartial  execution  can  be  se- 
cured, or  partial itv  and  oppression  pre- 
vented. .  .  .  When  we  remember  that 
this  action  or  nonaction  may  proceed  from 
enmity  or  prejudice,  from  partisan  zeal  or 
animc»ity,  from  favoritism,  and  other  im- 
proper induences  and  motives,  easy  of  con- 
cealment, and  difficult  to  be  detected  and  ex- 
posed, it  becomes  unnecessary  to  suggest  or 
to  comment  upon  the  injustice  capable  of  be- 
ing brought  under  cover  of  such  a  power^  for 
that  becomes  apparent  to  every  one  who  gives 
to  the  subject  a  moment's  consideration.  In 
fact,  an  ordinance  which  clothes  a  single  in- 
dividual with  such  power  hardly  falls  with- 


in the  domain  of  law,  and  we  are  oonstrainrdi 
to  pronounce  it  inoperative  and  void."    In* 
Tick  W0  V.  HopJeini,  118  U.  8.  856,  80  L.  ed. 
220,  an  ordinance  of  the  county  and  city  of 
San  Francisco  made  it  unlawful  for  any  per- 
son to  carrr  on  a  laundry  business  within  tho- 
corporate  limits  without  first  obtaining  the 
consent  of  the  board  of  supervisors,  unlesa- 
the  laundry  was  located  in  a  brick  or  stone 
building.    It  appeared  that  there  were  about 
820  laundries  in  San  Francisco :  that  810  of 
them  were  in  wooden  buildings ;  that  240  of' 
them  were  owned  and  conducted  by  China- 
men ;  that  200  of  said  Chinamen  had  applied' 
to  the  board  of  supervisors  for  permission  to- 
do  business;  and  that  all  of  said  applica- 
tions,   with   one    exception,    were  denied. 
The  court  held  that  the  ordinance  was  in- 
valid because  it  undertook  to  confer  arbitrary- 
power  on  the  supervisors  to  deprive  a  person 
of  the  right  to  carry  on  his  business.    Judg» 
Matthews,    speaking   for   the    court,    says: 
**  If  an  applicant  for  such  consent,  being  ixk 
every  way  a  competent  and  qualified  per- 
son, and  having  complied  with  every  reason- 
able condition  demanded  by  public  interest, 
should  fail  to  gain  the  consent  of  the  com- 
mon council  or  mayor  to  a  license  for  the- 
prosecution  of  his  business,  and  should  ap- 
ply for  redress  by  the  judicial  process  of 
mandamus,  it  would  be  sufficient  for  them 
to  suy  that  the  law  had  conferred  upon  them 
the  power  to  withhold  their  consent  without 
reason,    and   without  responsibility.      The 

Sower  given  to  them  is  not  confined  to  their 
iscretion,  in  the  legal  sense  of  the  term. 


Where  an  application  was  made  to  the  city  coud- 
dl  for  a  license  under  this  act,  which  was  granted 
by  the  majority  against  the  remonstrances  of  cltl- 
Bens  who  appealed  to  the  disirlot  court  where  the 
prooeedlDgs  were  affirmed,  an  application  for 
a  mandamus,  made  after  such  afflrmaooe,  was  re- 
fused.   State  V.  Barton,  27  Neb.  476. 

In  State  v.  Bonsfleld,  8U2>fti,  the  court  held  that 
if  appeal  was  taken  tt  was  the  duty  of  the  city 
council  to  suspend  the  license  until  the  hearing, 
and  a  mandamus  would  idsue  to  compel  it  to  do  so. 

Again  in  State  v.  Pearse,  81  Neb.  562.  the  court 
stated  that  although  the  applicant  had  complied 
with  all  the  requirements  of  the  act,  the  board  had 
a  discretion  whether  to  issue  the  license  or  not« 
and  that  it  could  not  be  compelled  by  mandamus 
to  issue  the  same. 

In  the  above  case  a  remonstrance  had  been  filed 
against  the  license  being  granted,  but  upon  the  day 
fixed  for  bearing  no  proof  was  forthcoralnK  against 
the  issuing  of  the  license  and  the  board  acting  bona 
fide  granted  It,  and  the  court  refused  to  order  the 
license  canceled. 

New  Jersey, 

In  Austin  t.  Atlantic  City,  48  N.  J.  L.  118,  the 
court  granted  a  writ  of  certiorari  to  set  aside  li- 
censes granted  by  the  city  council  which  under  the 
Laws  of  1866, 8 10,  has  the  exclusive  right  and  power 
to  grant  the  same,  such  council  having  refused  to 
hear  remonstrances  against  such  Uoense. 

New  Torh. 
Under  chapter  496  of  the  New  York  Laws  of  1886, 
the  board  of  commissioners  of  excise  In  cities  of  over 
150,000  inhabitants  have  power  to  grant  licenses  to 
pexsons  of  good  moral  character  if  satisfied  upon 
examination  that  the  party  is  a  person  of  good 
moral  character  and  that  a  Uoense  may  properly  be 
granted  for  such  sale,  and  in  case  of  refusal  the  ap. 
21UR.A. 


plicant  may  apply  to  the  court  of  record  in  suot» 
city  or  to  a  Judge  thereof  for  a  writ  of  mandamus, 
and  if  it  appear  that  the  consent  to  such  license^ 
was  arbitrarily  rejected  or  withheld  without  good 
or  valid  reason  the  court  may  order  the  same  to  be- 
granted. 

So  where  there  were  liquor  stores  at  three  comera- 
of  streets  crossing  each  other,  the  court  held  tt 
dearly  within  the  discretion  of  the  board  of  excise 
to  refuse  a  license  for  the  fourth  corner.  People 
V.  Brooklyn  Excise  Board,  16  N.  Y.  Supp.  798. 

Where  a  review  of  the  board  of  excise  was  soughi- 
by  way  of  certiorari,  in  the  refusal  of  a  license, 
under  the  Act  of  1893  (Laws  1896,  chap.  481),  it  wa»- 
held  that  the  right  to  a  license  is  not  absolute,  and 
that  when  the  board  in  its  discretion  does  not- 
proceed  upon  illegal  grounds  or  principles  th» 
court  will  not  interfere,  and  will  not  deter  mine- 
whether  a  license  should  or  should  not  be  granted. 
People  V.  Bennett,  28  N.  Y.  Supp.  096;  People  t«. 
Waters,  Id.  691. 

Section  41  of  the  Laws  of  1803.  chap.  401,  gives  the- 
right  to  a  majority  of  the  voters  of  a  particular 
town  to  say  by  ballot  that  local  option  shall  be  en- 
forced when  a  majority  of  votera  shall  so  deter-> 
mine,  and  the  commisslonera  have  therefore  aa 
undoubted  right  to  refuse  all  licenses  in  such  cases. 
People  V.  Truman,  23  N.  Y.  Supp.  918. 

The  refusal  of  a  license  applied  for  under  the  Act- 
of  1892  may  under  the  Act  of  18W  be  reviewed  by 
certiorari  although  the  decision  was  prir^r  to  th»- 
latter  act.    People  v.  Symonds,  28  N.  Y.  Supp.  680i 

North  CamjUinou 

By  section  707,  par.  26,  chap.  17,  of  the  Code  of" 
North  Carolina,  licenses  are  to  be  granted  to  all 
persons  possessing  the  qualifications  required  by- 
law, except  in  those  localities  where  the  sale  of 
spirituous  liquors  is  prohibited  by  law. 
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'bat  is  granted  to  their  mere  will,  and  it  is 
purely  arbitrary,  and  acknowledges  neither 
l^idanoe  nor  restraint."  In  Tiigman  ▼.  Chi- 
caffo,  78  III.  405,  it  was  held  that  an  ordi- 
nance which  prevents  one  citizen  from  en- 
ff Asring  in  a  particular  business  in  a  certain 
local  it  J,  under  a  penalty,  while  another  is 
permitted  to  engage  in  the  same  business  in 
-the  same  locality,  was  unreasonable  and  yoid, 
■and  that  it  macfe  no  difference  that  the  per- 
•«ons  who  were  allowed  to  continue  were  al- 
ready engaged  in  the  business  when  the  or- 
•di nance  was  adopted,  for,  if  the  ordinance 
prohibited  one  from  carrying  on  the  business, 
that  prohibition  should  extend  to  all,  resrard- 
less  of  the  time  the  business  may  have 'been 
•commenced. 

The  reasons  given  by  the  mayor  for  his  veto 
in  the  present  case  illustrate  the  necessity  for 
«ome  uniform  regulations  flzin/?  the  rights 
of  applicants,  ana  the  conditioDs  under  which 
liceuses  may  be  granted.  The  mayor  is  con- 
'vinced  that  the  application  is  in  the  interest, 
if  not  for  the  use,  of  Johnson.  This  is  a 
mere  supposition,  unwarranted  by  an^  fact 
that  appears  either  in  relator's  application  to 
the  council,  or  in  the  return  here  made.  It 
is  a  mere  notion  of  his  own.  The  fact  that 
«  restaurant  **  may  be"  opened  on  the  second 
tloor  ''if  the  billiard  tables  are  removed,  as 
they  may  be,  **  or  that  sleeping  rooms  are  to 
be  located  on  the  third  floor,  or  that  the  board 
partition  divides  the  lower  floor  into  two 
apartments,  or  that  stairs  lead  from  this  floor 
to  the  next,  are  not  unusual  conditions.  In 
a  number  of  the  cases  which  have  come  be- 


fore this  court,  saloons  are  carried  on  in  con- 
nection with  restaurants,  cigar  stores,  bil- 
liard rooms,  and  lodging  apartments,  and 
no  law  exists  prohibiting  such  connection. 
In  other  cases,  saloons  are  connected  with 
living  apartments.  In  others,  side  doors 
connect  with  hallways,  and  back  doors  with 
alleys.  These  are  matters  which  are  suscep- 
tible of  definite  rules,  if  the  power  exists 
to  impose  conditions  respecting  them.  In 
the  absence  of  rules  applicable  to  all,  there 
is  no  protection  against  individual  persecu- 
tion, and  the  exercise  of  arbitrary  power  or 
caprice,  and  the  success  of  any  application 
may  depend  upon  the  measure  of  the  appli- 
cant's influence,  or  upon  the  influence  exer- 
cised by  the  proprietor  of  the  establishment 
next  door,  which  has  already  been  licensed. 
The  power  to  license  or  regulate  the  business, 
or  to  prescribe  the  locality  in  which  it  shall 
be  carried  on,  is  conferred  with  the  intention 
that  it  shall  be  exercised  by  the  body  to 
whom  that  power  is  delegated,  and  in  the 
mode  prescribed.  Black,  Intoxicating  Liq- 
uors, 228 ;  Cooley,  Const.  Lim.  pp.  248,  249. 
The  very  grant  of  power,  in  the  present  case, 
describe  the  mode  of  its  exercise.  It  con- 
templates definite,  impartial,  and  permanent 
rules,  operating  uniformly,  and  negatives 
the  idea  of  an  arbitrary  exercise  of  the  power 
in  each  case,  as  it  may  arise.  If  the  position 
taken  by  respondents  is  correct  the  council 
may  refuse  a  license  to  A.,  and  grant  one  to 
B.,  or  it  may  refuse  to  grant  one  to  A.,  at 
No.  80  Waterloo  street,  and  grant  one  to 
B.,  at  No.  82  Waterloo  street.    Indeed,  the 


>    Under  the  North  Garollna  Acts  of  1801,  obap.  328,  [ 
providing  that  the  board  of  oonnty  commissioners  I 
•hall,  upon  satisfactory  evidence  of  good  charao-  I 
ter  of  the  applicant  Issue  a  license,  such  t)oard  have 
a  limited  le^^al  discretion  in  passlnff  upon  an  appli- 
cation for  a  liquor  license,  and  may  consider  the 
necessity  and  suitability  of  the  place.    Hlllsboro  v. 
8mitb.nON.C.417. 

Where  the  statute  provided  that  the  applicant 
miffht  obtain  a  licenae  from  the  county  commts- 
•ionors  to  retail  liquor  upon  provlnsr  a  good  moral 
character,  it  was  held  that  such  commissioners 
were  not  bound  to  license  an  applicant  though  he 
was  qualified  by  proof  of  such  character,  as  they 
bad  a  limited  discretion  and  must  take  into  consid- 
eration the  question  of  public  demand,  and  the 
place  belnir  a  suitable  one.  Muller  v.  Buncombe 
County  Ck>mr8. 88  N.  0.  ITS. 

Where  an  act  prohibited  the  sale  of  intoxicatinir 
liquors  within  two  miles  of  a  certain  church  and 
at  the  date  of  the  ratification  thereof  there  was  a 
butidlDR  intended  for  and  known  as  such  church,al- 
though  not  completed,  the  court  held  the  wording 
cufficlently  descriptive  of  the  point  and  that  the 
▼alidlty  or  continuance  of  the  act  was  not  condi- 
tional upon  the  actual  use  of  the  church,  there  be- 
ing a  building  in  course  of  erection  known  and 
recognized  as  such  church.  Jones  v.  Moore  Ck>an- 
tv  Comrs.  106  N.  C.  438,  foUowing  State  v.  Patter- 
eon,  08  N.  C.  066;  State  v.  Saves,  8  L.  B.  A.  260, 106 
N.  a7S2;  Ck>de,  1 707,  par.  Vi. 

In  the  above  case  the  court  having  refused  to 
tasne  the  license  as  a  matter  of  discretion,  and  it 
not  being  alleged  and  shown  that  such  exercise  of 
discretion  was  arbitrary,  a  mandamus  was  refused. 
Jones  V.  Moore  Ck>auty  Comrs.  and  Muller  v.  Bun- 
combe County  Comrs.  supra,  followed. 
OreQon. 

Section  6  of  the  Oregon  Act  of  ITebruary  18, 1880, 


provides  that  on  the  applicant  producing  to  the 
county  court  the  receipt  of  the  county  treasurer 
for  the  payment  of  the  sum  herein t)ef ore  pre- 
scribed, and  proof  of  compliance  of  all  the  preced- 
ing provisions  of  this  act,  the  county  court  may 
give  him  a  license  of  the  character  and  for  the 
te*-m  his  receipt  may  call  for.   Seas.  Acts  1889,  p.  9. 

In  MoLeod  v.  Scott,  21  Or.  94,  decided  under  the 
above  section  of  the  act«  the  court  held  that  the 
applicant  having  complied  with  all  the  require- 
ments of  the  statute,  in  his  application  for  a  license 
to  sell  inloxlcatlng  liquors  In  quantities  less  than  a 
gallon,  was  entitled  to  a  license,  and  that  upon  the 
samA  being  refused  by  the  county  court  had  his 
remedy  by  resort  to  an  appellate  or  revisory  court. 
Trainor  v.  Multnomah  County,  2  Or.  214,  followed. 

It  was  also  held  in  the  above  case  that,  where  the 
bond  was  presented  in  legal  form  with  the  requisite 
number  of  sureties  who  severally  Justify,  the  court 
must  approve  the  bond,  although  they  may  have 
some  discretion  but  no  more  than  other  persons 
called  on  to  approve  bonds.    Ibid. 

But  in  such  a  case  they  cannot  disregard  the  alfl- 
davits  without  legal  proof,  and  have  no  right  to 
reject  the  sureties  without  assigning  their  reason 
and  at  once  giving  an  opportunity  to  meet  the  re- 
quirements and  supply  the  defects.    Ibid, 

PenngylvanicL 

Under  the  old  Pennsylvania  Act  of  1867  the  grant- 
ing or  refusing  of  licenses  was  in  the  discretion  of 
the  court  without  appeaL    Beed*s  App.  114  Pa.  462. 

And  a  wholesale  license  could  be  denied  by  the 
court  without  giving  any  reasons.  Conway*8 Peti- 
tion, decided  in  the  Quarter  Sessions  of  Dauphin 
County  (Pa.)  Oct  5. 1885. 

In  Toole^s  App.,  00  Pa.  376,  decided  under  the  Act 
of  1876,  the  court  held  that  the  granting  of  a  license 
was  entirely  within  the  discretion  of  the  court. 
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petition  In  the  preeent  caae  sets  up,  and  it 
.»  not  denied,  that  within  less  than  11  feet 
of  the  place  named  there  is  a  saloon  in  opera- 
tion, and  within  the  same  block  there  are 
three  saloons.  The  power  conferred  by  the 
charter  can  only  be  exercised  by  the  adop- 
tion of  a  /reneral  ordinance  prescribing  a  gen- 
eral rule  by  which  licenses  may  be  granted, 
and  all  persons  coming  within  the  require- 
ments of  such  ordinance,  and  complying  with 
its  terms,  are  entitled  to  receive  a  license. 
Black,  Intoxicating  Liquors,  228.  The  mat- 
ter must  not  be  left  to  the  caprice  of  any 
one,  but,  if  regulated  at  all,  must  be  by 
permanent  legal  provisions,  operating  {[en- 
erallv  and  impartially,  and  reasons  given 
for  the  refusal  of  a  license  must  have  their 
basis  in,  and  be  supported  by,  such  provis- 
ions. See  State  v.  Maimer,  48  La.  Ann. 
496;  State  v.  Dubarry,  44  La.  Ann.  1117; 
.  JaekeonviUe  y.  Ledwth,  26  Fla.  168,  9  L.  R. 
A.  69;  BxpwrU  Theieen,  80  Fla.  629.  In 
Sparrow's  Petition,  188  Pa.  116,  and  in  Be 
BavdenbuMh  (Pa.  Sup.)  14  Atl.  Kcp.  148, 
tiie  general  law  provided  that  the  court  of 
quarter  sessions  should  hear  petitions,  in 
addition  to  that  of  the  applicant,  in  favor 
of,  and  remonstrance  against,  the  application 
for  such  license,  and  In  all  cases  shall  refuse 
the  same  whenever,  in  the  opinion  of  the  said 
court,  having  due  regard  to  the  number  and 
character  of  the  petitions  for  and  against 
such  application,  such  license  is  not  neces- 
sarv  for  the  accommodation  of  the  public, 
and  entertainment  of  strangers  or  travelers, 
or  that  the  applicant  is  not  a  fit  person^  to 


whom  such  license  should  be  granted.  I» 
United  Statee  v.  Bonan,  88  Fed.  Rep.  117, 
and  in  Be  Hoover,  80  Fed.  Rep.  61,  the  God» 
of  Oeoreia  expressly  empowered  the  commis- 
sioners **  to  gnmt  or  refuse  such  application 
for  a  license."  In  AiUtock  v.  Fktffe,  77  Va. 
886,  by  express  statutory  provisions,  th» 
county  courts  were  vested  with  discretionary 
powers,  and  the  applicant  was  allowed  ao 
appeal.  In  Batters  v.  Dunning,  49  Conn. 
479,  the  act  authorized  the  county  commis- 
sioners to  license  suitable  persons  to  sell  liq- 
uors in  suitable  places,  and  the  court  held 
that  the  statute  had  characterized,  by  a  gen- 
eral oualifving  word,  the  persons  to  be  li- 
censed, and  the  places  of  bosiness ;  that  the- 
word  was  not  defined  by  law,  so  that  its  ap- 
plication could  not  be  determined,  except  by 
the  1  ndgment  of  the  commissi  oners.  There  i» 
no  aoubt  as  to  the  power  conferred  in  any  of 
these  casee.  The  oase  of  Van  Dann  v.  uhl, 
is  cited  by  the  majority,  but  that  case  is  not 
reported,  and  we  have  been  unable  to  agre» 
as  to  Just  why  the  order  to  show  cause  was 
refused  in  that  case,  and  there  is  no  data  at 
hand  from  which  to  settle  the  question. 
Karreman  v.  Grand  Bapids,  determined  June 
11,  1889,  but  not  reported,  (no  opinion  being 
filed,)  involved  the  same  question  here  pre- 
sented, and  after  a  full  hearing  a  mandamus 
was  granted. 

The  section  of  the  charter  of  Grand  Rapids, 
referred  to  by  Mr,  Justice  Grant,  prohibiting 
persons  from  engaging  in  the  business  with- 
out having  first  obtained  a  license,  is  as  fol- 
lows:   '^bec.  21.  No  person  shall  engage  id 


wbo  could  Dot  be  presumed  to  have  acted  arbttra- 
rily  and  without  some  good  reason. 

In  Conway*8  Petition,  supni,  where  in  refusinira 
license  the  court  declined  to  file  reasons,  it  was  held 
that  much  must  be  left  to  the  discretion  of  the 
court  to  which  an  application  la  made  for  license 
to  sell  liquor,  and  that  where  nothing  is  shown  to 
prove  that  discretion  was  not  reasonably  and  prop- 
erly exercised,  relief  would  be  refused. 

The  question  of  the  grranting  of  licenses  in  this 
state  Is  now  ffovemed  by  the  Laws  of  1087. 

a.  Ref  afl  licenses. 

Under  the  Pennsylvania  Statute  of  1887,  section  S, 
licenses  can  only  be  erranted  to  citizens  of  the 
United  States  of  temperate  habits  and  good  moral 
cliaracter;  by  section  3,  a  petition  must  be  present- 
ed, a  certain  sum  deposited  for  expenses,  and 
proper  notices  given;  and  under  section  6  a  certlfi^ 
cate  must  be  annexed  to  the  petition  signed  by  a 
certain  number  of  electors. 

Under  section  7  of  the  Pennsylvania  Statute  of 
18S7,  the  court  of  quarter  sessions  shall  hear  peti- 
tions in  favor  of  and  against  the  application  for 
licenses,  and  in  all  cases  refuse  the  same,  whenever 
in  the  opinion  of  the  said  court,  having  due  regard 
to  the  number  and  character  of  the  petitioners  for 
and  against  such  application  such  license  Is  not  nec- 
essary for  the  accommodation  of  the  public  and 
entertainment  of  strangers  and  travelers,  or  that 
the  applicant  or  applicants  Is  or  are  not  fit  persons 
to  whom  such  license  should  be  granted.  Pub. 
Laws.  106. 

The  court  In  8parrow*s  Petition,  188  Pa.  116,  held 
that  the  granting  of  a  license  to  seU  liquor  by  re- 
taU  rested  In  th««  sound  discretion  of  the  court. 

So  In  Raudenbusch*s  Petition,  120  Pa.  8ffi,  It  was 
said  to  be  a  legal  discretion  to  be  exercised  wisely 
and  not  arbitrarily,  a  Judge  who  refused  all«  erring 
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as  widely  as  one  who  granted  all.  In  such  cases  hl» 
discretion  being  Judicial  but  arbitrary. 

The  granting  la  a  legislative  and  not  a  Ju- 
dicial question  which  the  courts  must  administer 
fairly,  and  decide  upon  each  case  as  It  arises. 
Schlaudecker  v.  Marshall,  TS  Pa.  siOO;  8parrow*» 
Petition,  supra. 

The  act  la  Judicial,  not  arbitrary  or  willful,  and 
the  discretion  asocmd  Judicial  one,  and  In  order  to 
be  a  rightful  one  must  be  exercised  according  to 
the  facts  and  circumstances  of  each  particular  case- 
a()cordlng  to  its  merits,   ibid. 

Under  the  act,  the  applicant  Is  not  entitled  as  a 
matter  of  right,  even  though  there  are  no  objec- 
tions or  remonstrances  against  the  granting  of  tb» 
retail  license.  The  requirements  of  the  traveling 
public  must  be  considered  and  determined  In  the 
legal  discretion  of  the  court  after  hearing  botb 
sides,  such  discretion  being  wisely  and  not  arbl* 
trarily  exercised.    Baudenbusch^  Petition,  supra. 

In  Sparrow^  Petition,  supra^  dedded  under  the 
Act  of  1887.  where  the  number  of  remonstrancea 
against  the  granting  of  a  retail  license  greatly  ex- 
ceeded the  number  in  favor  of  the  same,  the  court 
did  not  appear  to  have  wholly  substituted  the 
Judgment  of  the  remonstrants  for  his  own,  but  a» 
they  appeared  to  have  been  sufficient  to  convince 
the  court  that  a  license  was  not  a  matter  of  publla 
necessity,  the  court  refused  the  mandamus,  hold* 
Ing  that  there  was  no  abuse  of  discretion,  but  re» 
f rained  from  saying  whether  the  court  acted  wls^ 
ly,  not  being  called  upon  to  do  so. 

Where  a  remonstrance  was  largely  signed  against 
the  granting  of  a  retail  license  under  the  above act» 
and  the  court  refused  the  application  upon  th» 
ground  of  public  sentiment,  as  well  as  all  othere 
simllarlylplaoed.  a  writ  of  mandamus  was  ref  used* 
the  court  not  being  required  to  pas*  upon  the  ques- 
tion of  the  necessity  of  the  public.    Be  King's  Ap» 
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or  exercise  the  buslnen  or  occupation  of 
hotel  or  tavern  keeper,  innholder,  common 
Tictualer,  or  saloon  keeper,  within  the  lim- 
its of  said  city,  until  he  la  first  licensed  as 
such  by  the  common  council,  under  such 
penalty  as  the  common  council  may,  by 
ordinance,  prescribe;  and  all  persona  who 
shall  keep  a  bar,  or  who  shall  sell  beverages 
by  the  cup  or  glass,  shall  be  deemed  saloon 
keepers,  within  the  meaning  of  this  act,  and 
be  required  to  take  license  as  such :  provided, 
that  nothing  in  this  act  shall  be  construed 
as  licensing  the  sale  of  intoxicating  liquors 
as  a  beverage."  The  power  of  the  council  in 
the  premises  is  deriv^  from  section  10,  and 
not  from  section  21.  The  question  here  is  not 
so  much  what  power  the  legislature  have  over 
the  liquor  traffic,  or  what  power  may  be  del- 
egated to  municipalities,  but  rather  what  is 
thp  nature*  of  the  power  granted  in  this  par- 
ticular instance?  Does  the  grant  prescribe 
the  manner  of  its  exercise?  Is  the  power 
jn^nted  power  to  legislate  on  the  subject,  or 
is  it  a  discretionarjr  power,  in  the  absence  of 
ordinance,  regulation,  rule,  or  order?  Does 
the  grant  of  power  to  license  under  fixed 
rules,  orders,  regulations,  or  ordinances  con- 
vey the  right  to  refuse  arbitrarily  a  license 
in  a  case  where  all  the  conditions  of  existing 
ordinances  have  been  complied  with?  I  think 
not»  and  tiie  writs  should  issue. 

Loii§f»c7.,  dissenting: 

I  am  unable  to  fully  agree  with  my  breth- 
ren in  this  case.  There  can  be  no  doubt  that 
under  our  constitution  the  legislature  have 


power  to  confer  authoritv  upon  the  common 
council  of  a  city  to  regulate  the  business  of 
selling  liquors,  or  to  prohibit  the  basinesa 
altogether.  The  power  over  the  1  iquor  traffic 
is  vested  by  the  constitution  in  the  legisla-^ 
ture,  to  deal  with  it  as  it  deems  expedient,, 
since  the  Constitutional  Amendment  of  1876  ; 
and  the  legislature  may  now  delegate  the- 
power  of  control  to  the  legislative  body  of 
the  municipality  under  uie  provisions  of 
section  88,  article  4,  of  the  Constitution, 
which  provides  that  ''the  legislature  may 
confer  upon  organized  townships,  incor* 
porated  cities  and  villages,  and  upon  the 
board  of  supervisors  of  Uie  several  counties, 
such  powers,  of  a  local,  legislative  and  ad- 
ministrative  character,  as  they  may  deem, 
proper."  Frienur  v.  CharloiU,  91  Mich. 
604.  The  legislature,  by  the  charter  of  Grand 
Rapids,  conferred  upon  the  common  council 
the  power  **to  enact  such  ordinances,  by- 
laws,  and  regulations  as  they  deem  desir- 
able  ...  to  restrain,  license,  and  regu- 
late  saloons,  and  to  regulate  and  prescribe 
the  location  thereof."  Under  this  provision 
of  the  charter  the  common  council  passed  the 
ordinance  in  question,  which  re^s:  *'No 
person  shall  engage  in  the  business  of  saloon 
keeoing,  in  any  house  or  place  within  the 
limits  of  this  city,  without  first  having  ob- 
tained a  license  for  that  purpose  from  th» 
common  council."  The  ordinance  also  pro- 
vides that  every  person  desiring  to  keep  a 
saloon  is  required  to  make  an  application  in 
writing  to  the  common  council,  stating  th» 
number  and  location  of  the  saloon,  accom- 


pllcatlOD,  Supreme  Gourt  of  Pennsylvania,  Janua- 
ry 7, 1880. 

So  in  Leister's  App.,  decided  in  the  supreme  court 
of  Pennsylyanla,  October  8, 1887,  where  the  peti- 
tion for  a  license  was  sifrned  by  only  fourteen  per^ 
■OD0  wliUe  two  hundred  petitioned  afirainst  it,  and 
the  facts  show  a  prerious  refusal  for  a  violation  of 
the  law,  the  court  held  that  the  power  of  the  court 
was  rightly  exercised  in  the  refusal  of  sucb  a 
license,  the  matter  betaiff  within  its  discretion. 

b.  WhoHaaiU  Ileenws. 

In  Prospeoc  Brewing  Ck>*s  Petition,  127  Pa.  888, 
where  an  alternative  writ  of  mandamus  was  di- 
rected to  the  Judges  of  the  court  of  quarter  sesBlocs 
of  Philadelphia  commanding  them  to  show  cause 
why  they  should  not  grant  the  petitioner  a  brewer's 
license,  the  court  held  that  the  discretion  of  the 
court  under  the  Act  of  May  S4,  IR87,  Pub.  Laws,  104, 
was  not  as  large  as  that  conferred  upon  the  court 
under  the  Act  of  Hay  18. 1887,  Pub.  Laws,  106,  relat- 
ing to  retail  Uoenses. 

To  the  same  efTect,  Pollard's  Petition,  U7  Pa.  607; 
Kord8trom?s  Petition,  Id.  642;  Knarr*s  Petition,  Id. 
554. 

Such  discretion  is  a  qualified  limited  one,  confined 
to  the  inquiry  whether  the  applicant  for  such 
wholesale  license  is  a  dtlzen  of  the  United  States, 
of  temperate  habits  and  of  good  moral  character. 
Prospect  Brewing  Go's  Petition  and  Pollard's  Pe- 
tition, supra. 

If  in  such  cases  there  is  no  remonstrance  against 
the  petitioner,  or  other  objection  shown  upon  the 
record  within  the  above  limits  of  disqualiflcation, 
the  court  will  reverse  the  order  refusing  such  a  Up 
cense.   lUd. 

But  in  case  of  a  remonstrance  showing  that  the 
applicant  does  not  fall  within  the  above  require- 
ments, the  court  must  take  the  evidence  and  If  the 
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remonstrance  Is  sustained  refuse  the  license,  and 
such  refusal  will  be  deemed  the  exercise  of  a  dis- 
cretionary power  which  is  not  reviewable.  Pol- 
lard's Petition  and  Prospect  Brewing  Go's  Peti- 
tion, supra,  to  the  same  effect. 

The  court,  in  Prospect  Brewing  Go's  Petition^ 
mipra^  further  held  that  the  fitness  of  a  man  to  have 
a  wholesale  liquor  license  depended  upon  his  pos- 
sessing the  three  qualifications  above  mentioned, 
and  not  upon  the  opinion  of  the  court  upon  other 
matters  outside  of  them. 

So  in  Johnson's  App.,  166  Pa.  888,  the  court  fol- 
lowed Pollard's  Petition  and  Prospect  Brewing  Co'a 
Petition,  aupro,  in  the  case  of  a  dlstUler's  license. 

Nordstrom's  Petition,  127  Pa.  642,  was  distin* 
guished  from  Pollard's  Petition  and  Prospect 
Brewing  Go's  PetlUou  upon  the  ground  that  those' 
cases  were  decided  with  reference  to  the  local  lawa 
in  force  at  the  time  of  the  passing  of  the  act  which 
was  the  existing  law,  and  had  no  application  to  tbe- 
present  case  which  came  within  the  Act  of  March 
22, 1867,  Pub.  Laws,  40,  the  then  existing  law,  under 
which  the  court's  discretion  was  the  same  in  both 
kinds  of  licenses.    Reed's  App.  114  Pa.  452. 

So  in  Knarr's  Petition,  tupra^  the  court  followed 
the  ruling  in  the  last  preceding  case,  holding  that 
the  existing  laws  being  in  force  prior  to  the  Act  of 
May  24,  1887,  the  granting  of  such  licenses  waa 
within  the  discretion  of  the  court  of  quarter  ses- 
sions of  the  county. 

In  such  cases  where  the  court  has  beard  and  fully 
considered  the  application  its  determinadon  to  re- 
fuse it  cannot  be  inquired  into  and  the  writ  will  be- 
ref  used  even  though  there  be  nothing  against  the- 
granting  of  such  a  license  by  way  of  objection 
made  at  the  time.    Knarr's  Petitioa,  supra. 

Where  in  such  cases  the  court  has  heard  and  fully 
determined  not  to  grant  such  a  license,  the  writ 
wiU  not  issue  as  its  discretion  except  in  cxtraor- 
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panted  with  a  recommendntfon,  signed  hj  at 
least  twelve  reputable  and  reRpectable  citi- 
zens of  the  city,  certifying  that  the  appli- 
cant is  of  good  reputation,  fame,  moral 
character,  and  an  orderly  person.  There  can 
be  no  question,  It  seems  to  me,  that  the  or- 
dinance is  within  the  power  conferred  by  the 
charter.  Acting  under  this  ordinance,  tlie 
relator  presented  his  application  in  writing 
to  the  common  council.  The  application 
was  accompanied  with  a  recommendation 
signed  by  twelve  or  more  citizens  of  the  city, 
certifying  that  the  applicant  was  a  person  of 
good  reputation,  fame,  and  moral  character, 
and  an  orderly  person.    The  common  council 


acted  upon  this  petition,  and  by  a  majority 
vote  decided  that  the  license  should  issue. 
The  mayor,  claiming  the  right  to  ezorciso 
the  veto  power  under  tlie  provisions  of  the 
diarter,  sent  to  the  council  his  reasons  why 
the  license  should  not  be  granted.  Ko  fur- 
ther  action  has  been  taken,  and  writ  of  man- 
damus is  asked  to  compel  the  mayor  and 
clerk  to  issue  the  license  granted  by  the 
council.  The  reasons  given  by  the  mayor 
for  his  veto  of  the  action  taken  by  the  coun- 
cil are  not  that  tLe  application  is  not  ac- 
companied with  a  recommendation  signed 
by  twelve  reputable  and  respectable  citizens 
of  the  city  of  Grand  Rapids,  certifying  thai 


dinary  cases  will  not  be  interfered  with,  such  writ 
only  belDgr  Issued  to  compel  the  porformRnce  of  a 
duty.  IMd.;  RaudeTibu8ob*8  Petition.  120  Pa.  328: 
NewliD'8  Petition,  128  Pa.  541;  (}om.  v.  HoLauffhIin, 
120  Pa.  SIS. 

Tbe  above  case  was  distinguished  from  those  of 
the  Prospect  Brewing  Oo^  Petition  and  Pollard*s 
Petition,  tupm,  upon  the  around  of  the  local  li- 
cense system  ezistinirln  the  city  of  Philadelphia  at 
tbe  time  of  the  paosing  of  the  Act  of  1887. 

In  Ck)llam*s  Petition,  184  Pa.  661,  an  application 
for  a  wholesale  license  under  tbe  Act  of  1887,  Pub. 
Laws,  194,  the  court  refused  to  review  the  case 
upon  the  merits,  a  remonstrance  having  been 
filed  against  the  application  upon  the  ground  that 
tbe  party  was  not  a  person  of  good  moral  character, 
and  heard,  and  nothing  sbown  that  the  hearing  was 
not  lawfully  conducted. 

So  in  WollTs  Petition,  188  Pa.  810,  the  oourt  af - 
-firmed  the  decision  of  the  oourt  below  refusing  a 
wholesale  license  although  there  were  no  objec- 
tions and  nothing  was  shown  against  the  personal 
oharaoter  of  tbe  applicant,  the  court  using  its  dis- 
cretion in  such  refusaL 

And  the  same  ruling  was  applied  in  Koch*B  Peti- 
tion, 138  Pa.  818,  as  the  applicants  had  not  the  nec- 
essary qualifications:  in  McCaffrey*8  Petition,  Id. 
819,  and  in  Goldman^s  Petition,  Id.  321,  the  applicant 
not  having  tbe  necessary  qualifications. 

So  a  wholesale  license  was  refused  in  FItspatrick's 
Petition,  148 Pa.  68,  where  remonstrances  were  filed 
against  the  granting  thereoi. 

Rhode  laand. 

And  under  tbe  Rhode  Island  statutes.  Public 
Laws,  obap.  818. 1 2.  which  give  a  special  power  to 
town  councils  and  license  commissioners  to  grant 
licenses,  it  bas  been  held  that  wben  the  requisite 
notice  has  been  given  and  the  required  number  of 
landowners  do  not  object,  it  was  a  matter  of  discre- 
tion with  the  board  whether  to  grant  a  license  or 
not,  and  that  over  such  conclusion  tbe  court  had 
no  controL   Dexter  v.  Cumberland,  17  B.  L  223. 

Utah, 

The  Compiled  Laws  of  Utah,  6 1766,  provide  that 
tbe  city  council  shall  have  the  following  powers: 
(40)  *To  license,  regulate,  and  tax  tbe  manufactur- 
ing, selling,  giving  away  or  disposing  of  in  any 
manner  any  .  .  .  intoxicating  liquors.** 

In  Perry  v.  Salt  Lake  City,  7  Utah,  143,  a  peremp- 
tory writ  of  mandamus  was  applied  for  to  compel 
the  council  to  grant  a  license,  tbe  requirements  of 
the  above  statute  and  of  tbe  ordinances  made 
thereunder  having  been  compiled  with,  the  ques- 
tion ralped  being  as  to  the  discretion  of  the  council 
as  to  the  person  to  whom  licensee  should  be 
granted,  as  to  tbe  place  of  business,  or  as  to  the 
number  of  such  licenses:  and  the  oourt  held  that 
such  council  in  the  use  of  such  authority  might  ex- 
ercise a  reasonable  discretion  in  determining  who 
were  suitable  people  to  whom  to  intrust  the  busi- 
^1  L.R.  A. 


neas,  the  places  where  it  might  be  conducted,  and 
the  number  of  licenses  it  would  issue,  and  that  the 
council  might  exercise  that  discretion  when  the  ap- 
plication was  made,  when  it  had  not  done  so  by  or- 
dinances before,  and  that  the  court  would  not  as- 
sume that  the  councfl  acted  arbitrarily  or  from  any 
Improper  motive  without  some  evidence  to  that 
efleotk 

Vtrglnku 

In  Ailstock  T.  Page,  77  Va.  888,  an  application 
was  made  to  the  county  court  for  a  retail  license 
which  was  opposed,  but  the  oourt  after  due  con- 
sideration granted  the  license,  upon  which  a  writ 
of  error  and  supersedeas  was  sued  out.  The  court 
awarded  a  writ  of  prohibition  to  set  aside  the  pro- 
ceedings in  error  and  supersedeas. 

Passing  upon  the  Act  of  March  6. 188S,  whereby 
the  word  '*shair*  was  changed  to  **nuiy,*'  the  oourt 
held  that  the  obvious  eflTeot  of  it  was  to  make  tbe 
Act  of  March  8, 18H0.  as  amended  by  that  of  March 
6, 1882,  conform  in  that  respect  to  tbe  law  as  it 
stood  when  tbe  case  of  French  t.  Noel,  22  Gratt. 
466,  was  decided,  and  thus  leave  it  discretionary 
with  the  county  courts  to  grrant  or  refuse  such 
licensee  as  to  them  should  seem  fit,  such  discretion 
being  a  sound  Judicial  one,  to  be  exercised  upon  a 
full  and  complete  survey  of  all  the  circumstances 
of  each  case. 

Although  the  applicant  may  comply  with  all  the 
requirements  of  the  Act,  yet  he  acquires  no  right 
thereto  which  he  can  enforce  as  under  the  Coda, 
chap.  96,  6  8,  the  county  court  has  discretion  in 
such  matters.    Wx  parte  Yeager,  11  Qratt.  656. 

The  law  now  in  force  in  Virginia  is  found  in  seo- 
tion  2,  chapter  2,  of  the  Act  of  March  16. 1884,  by 
wbich  when  all  preliminaries  have  been  taken,  the 
application  must  be  made  to  the  county  court,  and 
such  court  shall  hear  all  evidence  for  and  against 
tbe  application  and  determine  the  question,  and  if 
'*f ully  satisfied'*  thereon  that  the  applicant  is  a  fit 
person,  and  will  keep  an  orderly  house,  and  that 
the  place  Is  a  suitable  one  for  conducting  such  a 
business,  **may,**  upon  the  execution  of  the  bond, 
etc.,  grant  sucb  a  license,  and  the  commissioners 
of  revenue  shall  issue  the  same,  with  the  right  to 
the  party  aggrieved  to  appeal  to  the  circuit  court 
whose  decision  granting  or  refusing  such  a  license 
is  final. 

Under  this  Act  it  has  been  held  that  the  oourt  of 
original  Jurisdiction  is  not  invested  with  unlimited 
discretion  as  formerly :  nor  is  the  right  of  appeal 
limited  as  by  the  Act  of  1880  as  amended  by  that  of 
1888,  to  the  applicant  only.   Lester  v.  Price,  88  Va. 

West  Virginia, 
So  ft  has  been  held  that  under  the  Code  of  West 
Virginia,  cbap.  82,  M 10, 11,  the  county  court  has  a 
discretion  in  the  granting  or  refusing  of  i  icenses, 
which  is  not  subieot  to  review  either  by  way  of 
error  or  supersedeas.  Eein  v.  Smith,  13  W.  Va. 
888.  &  W. 
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the  applicant  Is  of  good  reputation,  fame, 
moral  character,  and  an  orderly  person. 
Neither  is  it  based  upon  the  fact  that  the 
twelve  persons  making  certificate  are  not  rep- 
utable and  respectable,  nor  that  the  appli- 
<*ant  is  not  a  person  of  good  reputation, 
fame,  moral  character,  and  an  orderly  per- 
son. But  his  objections  were  based  entirely 
upon  the  ansuitableness  of  the  place  where 
it  was  proposed  to  be  kept.  The  place  was 
in  the  rear  part  of  building  fronting  on 
Monroe  street,  and  a  thin  board  partition 
separated  the  room  from  the  front  room, 
which  faced  the  street  It  is  eyident  that 
the  mayor's  veto  was  the  exercise  of  arbitrary 
power,  and  not  warranted  by  the  ordinance. 
Under  the  ordinance  no  person  could  keep  a 
saloon  without  obtaining  a  license  from  the 
council,  but  the  ordinance  also  provided 
what  showing  should  be  made  to  the  council 
to  obtain  it.  This  showing  was  made,  and 
the  council  granted  the  license.  The  mayor 
then  stepped  in,  and,  in  no  manner  claiming 
but  that  the  requirements  of  the  ordinance 
had  been  fully  complied  with,  seeks  to  ore- 
Tent  the  issue  of  the  license  upon  some  other 
l^und,  which  the  ordinance  had  not  pro- 
vided. This  ordinance  was  a  law  of  the  city, 
and  every  person  complying  with  its  pro- 
visions had  a  right,  to  have  a  license  to  keep 
a  saloon.  It  could  not  be  issued  to  one  per- 
son, and.  denied  to  another.  If  the  council 
desired  to  have  other  restrictions  placed  upon 
the  business  of  keeping  saloons,  they  should 


have  provided  such  restrictions,  or  left  out 
all  mention  of  them.  The  legislature  un- 
doubtedly has  the  right  to  prohibit  alto- 
gether, and  may  confer  this  power  upon 
municipalities,  and  if  it  may  prohibit,  it 
ma^  impose  such  conditions  upon  the  traffic 
as  It  may  deem  wise.  It  is  not  for  the  courts 
to  determine  the  expediency  of  such  legisla* 
tion,  or,  as  said  by  Mr.  Oooley  In  his  work  on 
Constitutional  Limitations,  "to  run  a  i-ace 
of  right,  reason,  imd  expediency  with  the 
legislative  branch  of  the  state  government. " 
Cooley,  Const.  Lim.  597.  See  also  Hobitan 
V.  Baug,  71  Mich.  42.  It  is  said  in  BgparU 
GhTiit&n$en,  85  Cal.  206.  **If  the  governing 
power  can  prohibit  a  thing  altogether,  it  can 
impose  sucA  conditions  upon  its  existence  as 
it  pleases."  But  the  orainance  under  con- 
sideration does  not  prohibit.  It  purports 
that  the  council  shall  grant  licenses  upon 
certain  conditions,  which  are  specifically  set 
forth  in  the  ordinance.  The  council  has 
acted  upon  the  application,  and  found  that 
the  conditions  prescribed  have  been  complied 
with.  The  mayor,  by  his  veto,  now  sets  up 
other  conditions,  not  required  by  the  ordi- 
nance. It  maj[  he  true  that  the  council  would 
have  had  the  right,  under  the  charter,  to  have 
imposed  the  conditions  by  the  ordinance 
which  the  mayor  now  prescribes,  but  it  has 
not  been  done ;  and  the  mayor  has  no  right 
now  to  prescribe  them,  or  to  insist  upon  con- 
ditions not  BO  prescribed.  The  writ  of  man- 
damus should  issue  as  prayed* 


CALIFORNIA  SUPREME  COURT. 


Mary  GRAY,  Appt., 

t, 

JL  8.  MoWILLIAMS,  Bespt. 
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of  Uund  next  a  liTer  hmm 
ent  orri^httohaTeaarflaee 


tetPt  IndudlnflT  seepage  water  esoaplnff  from  a 
levee  along  the  river,  flow  without  obstruction 
from  his  land  to  lower  land  of  an  adjoining 
owner. 

(AmrU  ao,  1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Colusa  County 


'Sofrm.^RighU  a»  to  Smo  of  gurfcLce  water, 
I.  Thetwortdea, 
n.  The  upper  proprietor  not  bound  to  permit 

the  %oater  to  Pad  to  the  lower  estate. 
m.  Right  to  collect  or  dinert  toater  in  maeaea. 
TV.  The  correlative  righte  a»  to  the  obatruction  of 

the  mttural  fiow, 
V.  Diiti;  to  care  for  water, 
VI.  Draining  ponde. 
VII.  Casting  water  into  natwraH  OreamM, 
vm.  Otistrwting  water  flowing  in  a  body, 
IX.  Preecriptive  rights, 

X.  Fixing  servitudes  before  suhdivision  of  tracts, 
XL  The  maxim,  sic  utere  tuo,  ete, 

L  Thetworules, 

Oases  deallngr  with  this  subject  generaUj  reoog- 
oize  two  rules  which  may  be  applied  to  the  settle- 
ment of  controversies.  These  rules  are  ereneraliy 
desiimated  as  that  of  the  **ci  vil  law**  and  that  of  the 
**oommon  Jaw." 

By  the  civil  law,  all  waters,  whether  rain  water 
or  those  ilo  winir  in  what  are  known  as  watercourses, 
«l>pear  to  be  regulated  by  the  same  rule,  which  is 
that  if  they  have  their  course  regulated  from  one 
gTound  to  another,  whether  it  be  the  nature  of  the 
place,  or  by  some  reffulatioa,  or  by  a  Utle,  or  by 


an  ancient  possession,  the  proprietors  of  the  said 
grounds  cannot  innovate  anything  as  to  the  andent 
course  of  the  water.  Thus,  he  who  has  the  upper 
grounds  cannot  change  the  course  of  the  waters, 
either  by  turning  it  some  other  way  or  rendering 
it  more  rapid  or  making  any  other  change  in  it  to 
the  prejudice  of  the  owner  of  the  lower  grounds. 
Neither  can  he  who  has  the  lower  estate  do  any- 
thing that  may  hinder  his  grounds  from  receiving 
the  water  which  they  ought  to  receive,  and  that  in 
the  manner  which  has  been  regulated.  Domat, 
Civil  Law  (Gush,  ed.)  p.  SIS,  1 15881 

The  gist  of  the  so-called  common-law  rule  is  that 
one  may  do  as  he  pleases  with  his  property  regard- 
lees  of  the  effect  upon  surface  water.  This  rule 
recognizes  the  right  of  each  proprietor  to  fight 
surface  water.    Jones  v.  Hannovan,  66  Mo.  462. 

And  the  result  is  that  if  carried  to  its  ultimata 
conclusion  it  simply  means  that  the  courts  will 
recognize  no  wrong  in  any  action  undertaken  for 
the  purpose  of  getting  rid  of  surface  water. 

In  other  words  no  legal  right  of  any  kind  can  be 
claimed  jure  natures  in  the  flow  of  surface  water 
so  that  neither  its  detention,  diversion,  nor  repul- 
sion is  an  actionable  injury,  even  though  damage 
ensue.  Bowlsby  v.  Speer,  81 N.  J.  L.  851,  8S  Ani» 
DeaSlA. 
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See  also  21  L.  R.  A.  608,  611;  22   L.  R.  A.  46,  246;  23  L.  R.  A.  88;  26  L.  R. 
A.  633.  653:  31  L.  R.  A.  647:  32  L.  R.  A.   229:  35  L.  R.  A.  442:  36  L.  R.  A.  RIQ. 


CaLIFORKIA  8UFBSMS  COUBT. 
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Id  favor  of  plaiDtiff  and  from  an  order  denyiDg 
a  motion  for  new  trial  in  an  action  brought  to 
compel  the  removal  of  a  nuisance  alleged  to 
consist  of  an  embankment  against  aurface  wa- 
ter.   Afirmed, 

TheMctsare  atated  in  the  oommissioner'a 
opinion. 

Mr,  U.  W.  Brown*  for  appellant: 

iThere  are  two  rules  governing  ordinary  sur- 
face waters.  These  two  rules  are  thus  stated 
in  8  Wait,  Act.  &  Def.  p.  Tit 

This  doctrine  (civil  law)  is,  that  the  owner 
of  the  upper  or  dominant  estate  has  a  natural 
easement  or  servitude  in  the  lower  or  servient 
one,  to  discharge  all  waters  falling  or  accumu- 
lating on  his  land,  which  is  higher,  upon  or 
over  the  land  of  the  servient  owner,  as  in  a 
state  of  nature;  and  that  such  natural  flow  or 
passage  of  the  waters  cannot  be  interrupted  or 
prevented  by  the  servient  owner,  to  the  detri- 
ment or  injury  of  the  estate  of  the  dominant 
or  any  other  proprietor. 

But  the  doctrine  of  the  common  law  is  that 
there  exists  no  such  natural  easement,  or  servi- 


tude, in  favor  of  the  owner  of  the  superior  or 
higher  ground  or  fields,  as  to  mere  surface 
water,  or  such  as  falls  or  accumulates  by  rain» 
or  the  melting  of  snow;  and  that  the  proprietor 
of  the  inferior  or  lower  tenement  or  estate* 
may,  if  he  choose,  lawfully  obstruct  or  hinder 
the  natural  flow  of  such  water  thereon,  and 
in  so  doing  may  turn  the  same  back  upon,  or 
off  on  to,  or  over  the  lands  of  oUier  proprietors, 
without  liability  for  injuries  ensuing  fron^ 
such  obstruction  or  diversion. 

OhatfUld  V.  Wilson,  28  Vt.  49;  IXekiMon  v. 
Woreater,  7  Allen,  19;  Oretley  v.  Maine  Gent, 
R.  Co.  63  Me.  200;  BavMy  v.  8poer,  81 N.  J. 
L.  861, 86  Am.  Dec.  216;  8u>ett  v.  OutU,  60  N.H. 
489.  9  Am.  Hep.  276;  6  Lawson,  RiffhU,  Bern. 
&  Pr.  §  2942,  and  noUs;  Addison.  Torts,  106; 
Cooley.  Torts,  679;  Hilliard,  Torts,  584;  Aogell,. 
Watercourses,  g  108;  8  Kent,  Com.  480;  Washb. 
Easem.  481;  Ohadeayne  v.  Bobinmn,  65  Conn. 
846;  Batn^.  Smith,  100 Mass.  181;  Earl  v.  i>c- 
Hart,n  N.  J.  Eq.  280. 72  Am.  Dec.  895;  Bark 
ley  V.  Wilcox,  86  N.  Y.  140, 40  Am.  Rep.  519-, 
Lynch  V.  Ifew  York,  76  N.  T.  60,  82  Am.  Rep 


Therefore  the  stronger  man  is  sacoessf ul  as  tbe 
defendant  always  wins  In  court 

In  actual  practice  neither  rule  has  been  Itterallv 
followed,  as  will  be  seen  from  the  appUcatioos  set 
out  below. 

In  fact  no  general  rule  except  that  of  the  dvll 
law  can  be  said  to  exist.  The  statement  is  fre- 
quently made  that  each  case  must  be  determined 
on  its  owD  facts  and  consequently  the  adjudicated 
oases  consist  pimply  of  the  settlement  of  contro- 
versies which  have  come  before  the  courts  and  lit- 
tle more  can  be  done  towards  setting  out  the  law 
than  to  group  like  oases  and  show  how  they  have 
been  decided. 

Louisiana  attempted  to  adopt  the  civil  law,  but 
even  there  some  elements  of  that  law  were  omitted, 
as  will  be  seen  from  the  following  section  of  the 
code: 

*'It  is  a  servitude  due  by  the  estate  situated  be- 
low to  receive  the  water  which  runs  naturally  from 
the  estate  situated  above,  provided  the  industry  of 
man  has  not  been  used  to  create  that  servitude. 
Tbe  proprietor  below  Is  not  at  liberty  to  raise  a 
dam.  or  to  make  any  other  work  to  prevent  this 
running  of  the  water.  The  proprietor  above  can 
do  nothing  whereby  the  natural  servitude  due  by 
the  estate  below  may  be  rendered  more  burden- 
some."   La.  Code.  art.  660. 

And  under  that  code  It  has  been  said  that  the 
court  should  never  lose  sight  of  the  Interests  of 
both  parties,  but  such  an  application  of  tbe  law 
should  be  made  as  would,  by  imposing  mutual  ob- 
Ugatlons  on  the  owners  of  both  properties,  render 
effective  the  servitude  due  the  one  estate  without 
subjecting  the  other  to  Injurious  and  unnecessary 
charges.   Minor  v.  Wright,  16  La.  Ann.  161. 

The  origin  of  the  so-called  common-law  rule  is  a 
mystery.  It  has  been  stated  that  the  subject  does 
not  appear  to  have  received  the  attention  of  the 
courts  until  a  comparatively  recent  date.  Bowlsby 
V.  Speer.  31  N.  J.  L.  851, 86  Am.  Dec.  216. 

In  1881  tbe  New  York  court  of  appeals  stated  that 
the  question  did  not  appear  to  have  been  au- 
thoritatively decided  in  that  state.  Barkley  v 
WUcox.  86  K.  Y.  140.  40  Am.  Rep.  519. 

In  England  in  1855  in  Bawstron  v.  Taylor,  U 
Exch.  869,  the  question  of  the  rfkhts  in  water,  as 
surface  water,  appears  to  have  been  discussed  for 
the  first  time,  and  the  so-called  common-law  rule 
does  not  appear  to  have  been,  as  yet,  adopted  there 
to  its  full  extent. 

Perhaps  the  leading  case  following  that  rule  is 
«1  L.  R  A. 


Gannon  v.  Haisadon  a865)  10  Allen,  J09,  87  Am 
Deo.  625.  bnt  that  case  merely  follows  prior  Massa* 
chusetts  cases;  and  the  rule  is  called  the  Maasachu- 
setts  rule  in  Boyd  v.  Oonklln,  64  Mioh.  583,  SS  Am. 
Bep.831. 

There  has  been  some  uncertainty  as  to  what  tbe 
actual  rule  of  the  common  law  is. 

In  Bellows  v.  Saokett,  15  Barb.  96.  the  court  seems* 
to  reirard  the  rules  of  the  civil  and  common  law  as 
the  same. 

And  in  McDaniel  v.  Cummings,  8  L.  B.  A  576. 81^ 
Oal.  616,  it  is  said  that  the  doctrine  that  the  lower 
estate  is  subject  to  an  easement  in  favor  of  tbe 
upper  one,  was  adopted  in  Oallf  omia  as  the  com- 
mon-law rule. 

Jvdgt  Napton  says  the  difference  In  opinion  i» 
due  to  the  reliance  placed  by  the  different  conrts- 
on  the  maxims,  sic  uUre  tuo  ut  alianum  rum  loedaK 
Rn6,cyjus  est  solum  ejus  est  vaque  ad  ecBlunu  Shane 
V.  Kausub  City,  St  J.  &  a  B.iB.  Go.  71  Mo.  237,  86 
Am.  Bep.  480. 

TL  The  upper  provrietor  not  bound  to  permit  the 
water  to  How  to  the  lower  estate. 

So  far  as  the  courts  have  passed  upon  the  right 
of  one  on  whose  land  the  water  falls  to  use  the 
same  they  seem  to  have  all  abandoned  the  civU  law» 

The  owner  of  the  soli  has  the  absolute  right  to 
the  water.    Frazier  v.  Brown,  12  Ohio  St  800. 

A  landowner  may  retain  thejwater  flowing  there- 
on for  his  own  purposes.  Livingston  v.  McDonald*. 
21  Iowa,  160. 80  Am.  Dec  663. 

The  owner  may  use  or  abandon  the  water  as  he 
pleases.  Qibbs  v.  Williams,  26  Kan.  214,  87  Am^ 
Bep.  241. 

There  is  a  right  to  appropriate  surface  water  to- 
the  use  of  the  owner  on  whoee  land  it  flows,  ai> 
though  a  lower  proprietor  is  thereby  deprived  of 
its  use.  Broadbent  v.  Bamsbotham,  11  Exch.  602; 
Ennor  v.  Barwell,  2  Giff.  410. 

The  fact  that  surface  water  has  flowed  from  tbe* 
land  of  one  man  onto  that  of  another  for  more 
than  twenty  years,  will  not  prevent  the  fooner 
from  draining  his  land  so  as  to  out  oft  the  flow.. 
Bawstron  v.  Taylor,  U  Exch.  860. 

So  the  fact  that  water  has  flowed  from  a  drain  on 
higher  ground  for  more  than  twenty  years  does^ 
not  give  the  lower  proprietor  the  right  to  tbe  flow 
which  the  upper  proprietor  cannot  cut  off,  if  neoes» 
sary  for  the  purpose  of  his  farming  operations^ 
Greatrex  v.  Hayward,  8  Exch.  201. 

And  there  is  a  dictum  to  the  same  effect  in  Wood 
V.  Waud,  3  Exch.  748. 
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271;  (y  Conner  t.  Fond  du  Lae,  A.  d  P.  S. 
Co.  52  Wi8. 536,  88  Am.  Rep.  758;  Cairo  db  V. 
R,  Co.  ▼.  8te9en$,  78  Ind.  278,  88  Am.  Rep. 
189;  Beard  t.  Murphy.  87  Yt  104.  86  Am. 
Dec.  698;  Bufum  t.  Bwrrii,  SRI.  268; 
Wadmortk  ▼.  TittoUon,  15  Good.  866,  89  Am. 
Dea  891;  MorrUon  t.  BucknoH  db  B.  IL.C0. 
67  Me.  858;  QooddU  t.  TutOe,  29  K.  Y.  466; 
Awry  T.  Empire  Woolen  Co.  82  N.  Y.  588; 
WUmm  ▼.  New  Bedford,  106  Mass.  261, 11  Am. 
Rep.  852;  Waffle  t.  New  York  Cent,  B.  Co.  58 
N.  r.  11,  18  Am.  Rep.  467;  Jaekman  ▼,  Ar- 
UngUm  Mitte,  187  Mass.  277;  Kansae  City  d 
B.  R  Co.  ▼.  BUey,  83  Kao.  874;  Hanlin  ▼. 
Chieago  d  N  W.  R  Co.  61  Wis.  515;  Qanit  ▼. 
American  Cent,  Tne.  Co,  68  Mo.  521;  Cannon 
T.  Ha/rgadon,  10  Allen,  106,  87  Am.  Dec.  625; 
Luther  v.  Winnieimmei  Co.  9  Gush.  171;  Fhgg 
▼.  Woreeeter,  18  Gray.  601;  JMo^  t.  Kaneae 
City,  St.  J.  d  a  B.  ft.  Co,  88  Mo.  271,  53  Am. 
Rep.  581. 

•  The  legislature  declared  by  its  Act  of 
April  18,  1850,  that  **tbe  common  law  of 
England,  ao  far  as  it  is  not  repugnant  to  or 


inconsistent  with  the  Constitution  of  tho 
United  States,  or  the  constitution  or  laws  of 
this  state,  is  the  rule  of  decision  in  all  the 
courts  of  this  state." 

The  Statute  of  April  18,  1850,  adopted 
the  common  law  of  England,  not  the  civil 
Uw,  nor  the  ancient  law  of  the  civilians,  nor 
the  Mexican  law. 

Lux  V.  Hoggin.  69  Gal.  884. 

The  limitation  of  the  doctrine  concerning 
surface  waters  as  fixed  by  the  case  of  MeDan- 
iel  ▼.  Cumminge,  88  Gal.  516,  is  stated  in  the 
syllabus  as  follows: 

"  The  case  of  Cgbum  v.  Connor,  46  Gal. 
846,  18  Am.  Rep.  218,  is  affirmed  on  the  prin- 
ciple of  etare  deeieie^  to  the  effect  that  the 
owner  of  an  upper  tract  has  an  easement  to 
have  the  surface  water  which  has  been  ac- 
customed by  a  natural  flow  to  pass  off  from 
his  land,  over  the  land  below,  flow  over  such 
land,  without  obstruction;  but  the  rule  thus 
affirmed  is  confined  to  surface  water  having 
its  sources  in  sprinffs  or  descent  from  the 
clouds  in  the  form  of  rain  or  snow,  which  the 


In  I7ew  Hampshire  the  doctrine  is  somewhat 
qnalffled  bo  as  to  hold  that  water  may  be  appro- 
priated by  the  upper  proprietor  so  far  as  It  Is  neces- 
sary to  the  reasonable  use  of  his  own  land.  Bwett 
T.  Cutts,  60  N.  H.  489,  9  Am.  Rep.  270. 

In  Wabash  &  E.  Oanal  Trustees  v.  Spears,  10  Ind. 
441. 79  Am.  Dec.  444,  it  Is  said  that  diversion  of  sur- 
face water  from  the  land  of  another  by  excavatinfr 
on  one*8  own  land  was  an  injury  for  whioh  an  ac- 
tion lay  at  common  law. 

m.  Bight  to  eoOeet  of  dioert  water  f»  nuutes. 
a.  Right  to  divwt  water. 

The  irreat  majority  of  the  oonrts,  whether  in- 
clined to  follow  the  olvil  law  or  the  so-called  com- 
mon law,  unite  In  holdlnff  that  whatever  else  may 
be  done  with  surface  water  the  proprietor  whose 
land  it  has  reached  cannot  divert  it  from  Its  nat- 
ural course  and  cast  it  in  a  body  on  an  adjolnlnflr 
inroprletor. 

A  landowner  has  no  rlsrht  to  cause  the  natural 
dfacharfre  of  the  surface  water  from  his  land  onto 
that  of  his  neighbor  to  be  changed  to  the  injury  of 
the  latter,  by  conducting  it  by  new  channels  in 
unusual  quantities  to  the  land  of  the  neighbor. 
Kelly  V.  Dunning,  89  N.  J.  Eq.  4S2;  Kauffman  v. 
Oriesemer,  SO  Pa.  407,  07  Am.  Dec  487;  Kartin  v. 
JEUddle,80Pa.41B. 

The  water  cannot  be  made  to  flow  in  a  direction 
other  than  that  of  the  natural  drainage.  Kllgore 
▼.  Grevemberg,  10  La.  Ann.  080,  83  Am.  Dec  507; 
Hooper  v.  Wilkinson,  15  La.  Ann.  497,  77  Am.  Dec. 
104:  Barrow  v.  Landry,  15  La.  Ann.  081, 77  Am.  Dec 
100;  Hughes  v.  Anderson,  08  Ala.  280,  44  Am.  Rep. 
147. 

If  the  upper  proprietor  cuts  ditches  and  makes 
drains  onto  the  lower  owner  without  following  the 
oatural  flow  of  the  wafers,  he  will  be  liable  for  all 
the  Injuries  thereby  occasioned.  Lattimore  v.  Da- 
vis, 14  La.  Ann.  101,  88  Am.  Dec  68L 

The  owner  of  the  upper  field  may  not  construct 
drains  or  excavations  so  as  to  form  new  channek 
on  tbe  lower  ileld,  nor  can  he  collect  the  water  of 
several  channels  and  discharge  it  on  the  lower 
fields  so  as  to  increase  the  wash  upon  the  same. 
Templeton  ▼.  Yoshloe,  72  Ind.  184, 87  Am.  Bep.  ISO* 

The  upper  proprietor  cannot  divert  the  water 
from  its  natural  course  and  cast  it  on  the  lower 
proprietor.  Rhoads  v.  Davidheiser,  133  Pa.  228; 
Hays  ▼.  HInkleman.  08  Fa.  824. 

If  one  landowner  bv  embankments  or  artifldal 
tfectlons  of  any  kind  on  his  own  land  causes  surface 
21L.RA. 


water  to  flow  on  to  Us  neighbor^  land  in  a  manner 
in  which  it  would  not  but  for  such  erection,  to  the 
injury  of  the  latter,  the  one  making  the  erection 
is  liable  for  the  injuries.  Hurdman  v.  North  East- 
em  R.  To.  L.  R.  8  C.  P.  Div.  108.  Broder  v.  Sall- 
lard.  L.  R.  2  Ch.  Div.  0112.  i^  to  the  same  effect 

But  other  courts  which  have  attempted  to  follow 
tbe  so-called  common-law  rule  have  been  more 
consistent  with  tbe  rule,  and  held  that  there  can 
be  no  recovery  for  the  diversion  of  mere  surface 
water.  Jones  v.  Wabash,  St.  L.  ft  P.  R.  Co.  18  Mo. 
App.  251. 

And  Johnson  t.  Chicago,  St  P.  M.  ft  O.  R.  Co.,  14 
Lb  R.  A.  406, 80  Wis.  041,  recognizes  to  the  full  ex- 
tent the  right  to  divert  water  in  any  way  necessary 
to  get  rid  of  it 

The  rule  forbidding  diversion  is  not  applied, 
however,  by  courts  following  the  so-called  com- 
mon law  until  tbe  water  has  reached  the  land  of 
the  one  attempting  the  diversion.  For  it  is  held 
that  while  the  upper  proprietor  cannot  divert  sur- 
face water  from  its  natural  course  and  throw  it  on 
the  land  of  another,  the  latter  may  obstruct  the 
flow  from  higher  ground  and  turn  it  on  another*s 
property.  Hoy t  v.  Hudson, 27  Wis.  060, 0  Am.  Rep. 
478. 

See  also  In/ro,  IV . 

b.  Bffl^t  to  aeeeUrate  lUnw. 

The  rule  has  beon  that  the  water  could  not  be 
collected  and  cast  in  a  body  on  the  lower  proprie- 
tor or  the  flow  materially  Increased  to  his  damage. 

An  early  English  case  which  did  not  treat  the 
subject  as  one  of  surface  water  held  that  case  will 
lie  if  the  owner  of  a  house,  who  has  the  right  to 
have  the  water  flow  from  his  eaves  upon  another's 
land,  puta  up  spouts  so  as  to  cause  it  to  collect  and 
be  discharged  in  a  body.  Reynolds  v.  Clarke,  2  Ld. 
Raym.  1800. 

And  modem  cases  have  held  that  the  volume  of 
the  water  cannot  be  increased,  even  by  collecting 
it  on  the  surface  of  buildioi^  and  carrying  it  in 
pipes,  so  as  to  injure  adjoining  owners.  Reach  v. 
Oaylord,  48  Minn.  470;  Conner  v.  Woodflll,  130 
Ind.  85. 

There  Is  no  right  to  collect  surface  water  into  an 
artifldal  channel  and  cast  it  upon  land  of  an  ad- 
Joining  proprietor,  unleas  an  easement  has  been 
acquired  giving  such  right  Rathke  v.  Gardner 
134  Mass.  15;  Reed  v.  Cheney,  111  Ind.  387;  Mellor  t. 
Pilgrfm,  8  Dl.  App.  470.  7  111.  App.  800;  Miller  v, 
I  Laubach  47  Pa.  154. 80  Am.  Deo.  62L 
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ivwner  of  tbe  higher  land  cannot  keep  out  by 
any  practical  means,"  eta 

The  tendency  of  all  the  courts  is  to  narrow 
the  doctrine  of  a  servitude  to  strictly  water- 
courses. 

Waahb.  Easem.  8d  ed.  464;  Franklin  ▼. 
FtskAS  Allen,  211,  90  Am.  Dec.  194;  Taylor 
T.  Fiekas,  64  Ind.  167,  81  Am.  Rep.  114;  Nev 
Albany  dk  8.  R.  Go.  v.  Peterson,  14  Ind.  112,77 
Am.  Dec.  60;  Oreeneastle  v.  HazeUU,  28  Ind. 
186;  Emery  t.  Lowell,  104  Mass.  16;  Turner  ▼. 
Dartmouth,  18  Allen,  291;  Flagg  v.  Worcester, 
13  Gray,  601;  Hoyi  ▼.  Hudson,  27  Wis.  656.  9 
Am.  Rep.  473;  Parks  ▼.  Netoburyport,  10  Gray, 
28;  Pettigreto  ▼.  EmnsviUe,  25  Wis.  223,  8 
Aoi.  Rep.  50;  Delhi  ▼.  Toumans,  60  Barb.  818; 
Waffle  V.  New  York  Cent,  B.  Co,  5S  Barb.  413; 
Chatfidd  ▼.  Wilson,  28  Vt.  49;  BowUiby  ▼. 
Speer,  81  N.  J.  L.  851,  86  Am.  Dec.  216;  Bu>eU 
V.  OutU,  50  N.  H.  439,  9  Am.  Rep.  276:  Stew- 
art ▼.  Clinton,  79  Mo.  608;  Benson  v.  Chicago 
A  A,  B,  Co.  78  Mo.  504;  Abbott  v.  Kansas 
City,  St.  J.  ift  a  B.  B.  Co.  88  Mo.  271,  58  Am 
Rep.  681;  Oreeley  v.  Maine  Cent.  R  Co.5i 


Me.  200;  Lamb  ▼.  Bedamation  DUi.  No.  108, 
78  Oal.  126. 

The  right  that  Gray  has  here  Is  to  protect 
himself— not  to  be  protected  by  McWilliams 
at  the  expense  of  the  letter's  properly. 

Lamb  V.  Bedamation  Dist.  No.  108,  mipra. 

The  waters  here  in  question  are  not  surface 
waters,  or  such  waters  as  come  within  the  case 
of  Oghurn  v.  Conner,  supra. 

The  appellant  has  a  right  to  protect  himself 
against  such  waters,  as  are  here  inyolved. 

Lamb  v.  Bedamation  Dist.  No.  108,  78  Cal. 
180;  McDanidr.  Cummings,  8  L.  R  A.  575, 
88  Cal.  515. 

It  is  not  sufficient  that  the  defendant's  lands 
are  naturally  lower  than  plaintiff's,  but  the 
water  must  naturally  flow  in  that  direction. 
Nature  must  be  the  control! in e  feature,  both 
in  the  source  of  the  water  and  the  relative  po- 
sition bf  tbe  land. 

Angell,  Watercourses.  7lh  ed.  p.  127,  fw>to/ 
Kaufman  v.  Oriesemor,  26  Pa.  407,  67  Am.* 
Dec.  487. 
'     Nature  did   not  create  an  easement  in  the 


A  JADdowner  baa  no  riffht  by  artiflolal  means  to 
ooUect  surface  water  and  precipitate  it  In  undue 
and  unnatural  quantities  upon  the  lands  of  bis 
netsbbor  to  the  latter^s  Injury.  Hloks  ▼.  SUliman, 
08I1I.2S6. 

The  upper  owner  cannot  ooUect  water  In  a  mass 
and  cast  It  on  the  lower  owner.  And  this  rule  pre- 
cludes the  dlfrsrlnir  of  ditches,  the  effect  of  which 
would  be  to  Increase  the  rapidity  of  the  flow,  al- 
though not  IncreaalnflT  the  territory  drained.  Liv- 
ingston V.  McDonald.  21  Iowa,  100, 89  Am.  Deo.  668; 
Hughes  v.  Anderson,  68  Ala. 280.  44  Am.  Bep.  147. 

Surface  water  which  has  collected  In  a  cellar  can- 
not be  cast  Into  tbe  cellar  of  an  adjoining  owner. 
Martin  y.  Benolst,  20  Mo.  App.  262. 

So  there  Is  a  liability  for  collecting  the  water  and 
casting  It  in  a  body  on  the  lower  proprietor.  Pad- 
dock V.  Somes,  10  L.  R.  A.  264, 102  Mo.  226;  Knight 
V.  Brown,  25  W.  Va.  808. 

A  slight  increase  of  the  natural  flow  Is  not  ao- 
tlooable.   Jeff  era  v.  Jeff  era,  107  N.  Y.  650. 

The  fact  that  the  flow  uf  water  is  accelerated  by 
reason  of  furrows,  etc..  will  not  support  an  action. 
If  the  lower  proprietor  Is  not  Injured.  Peck  y. 
Goodberlett,  109  N.  Y.  180. 

Some  of  the  courts  which  recognize  the  servitude 
upon  the  lower  estate  have  manifested  a  tendency 
to  permit  that  servitude  to  be  somewhat  in- 
creased. 

It  has  been  held  that— 

The  upper  proprietor  may  Increase  the  flow  of 
tbe  water  beyond  the  slow  natural  process  by 
which  it  would  eventually  reach  the  same  deatina 
tlon.    Guesnard  ▼.  Bird,  88  La.  Ann.  796. 

The  mere  fact  that  the  owner  of  the  upper  es- 
tate cuts  ditches  to  more  rapidly  lead  off  the  water 
is  not  a  ground  of  action,  if  they  are  for  the  pur- 
pose of  agriculture,  and  not  to  redeem  swamp 
land.    Sowers  v.  Shiff,  15  La.  Ann.  800. 

The  mere  fact  that  the  water  is  collected  into 
one  stream  is  not  sufficient  to  support  an  action. 
Fhlnlzy  ▼.  Augusta,  47  Ga.  200. 

There  may  be  Improvements  although  the  vol- 
ume of  water  may  be  increased  in  the  old  channels. 
Kauffman  y.  Grlesemer,  26  Pa.  407, 67  Am.  Dec.  487? 
Martin  y.  Riddle,  26  Pa.  415. 

The  owner  of  the  upper  land  may  ooUect  the  wa- 
ter by  means  of  underground  drains  and  discharge 
the  same  on  the  lower  land  at  one  point,  if  the 
point  of  discharge  Is  the  natural  watershed  of  both 
tracts,  though  the  flow  of  water  is  greater  by  the 
«1  U  R.  A. 


use  of  the  drains  than  by  use  of  surface  drains. 
Meixeli  V.  Morgan,  148  Pa.  415. 

And  in  Missouri  it  has  been  held  that  the  water 
may  be  gathered  and  cast  in  a  body  on  the  lower 
land.    Hoester  v.  Hemsath,  16  Mo.  App.  485. 

One  may  pass  on  surface  water  cast  upon  his 
land  in  a  body,  although  he  thereby  greatly  injures 
a  lower  proprietor.  Burke  y.  Missouri  Paa  B.  Go. 
20  Mo.  App.  STa 

o.  TKe  rule  opplfeohls  to  railroad  eomvanles. 

The  rules  applicable  In  case  of  Individuals  are 
applied  to  railroad  companies. 

If  the  oourae  of  the  natural  flow  of  tbe  water  Is 
changed  and  it  Is  collected  in  a  body  and  cast  on 
the  lower  land,  there  Is  liability.  Wead  v.  St. 
Johnsbury  &  L.  a  B.  Go.  64  Y t.  52;  Gulf,  C.  ft  8.  F. 
B.  Go.  v.  Donahoo,  60  Tex.  120.      • 

A  railroad  company  cannot  gather  water,  turn 
it  from  its  natural  course  and  throw  it  on  an  ad- 
joining proprietor  without  paying  for  the  injuries 
thereby  occasioned.  Galveaton,  H.  ft  S.  A.  B.  Go. 
y.  Talt,  68  Tex.  288. 

If  a  railroad  company  erects  an  embankment 
across  the  natural  course  of  surface  water  and  at* 
tempts  to  carry  it  in  another  direction  by  a  ditch, 
which  it  permits  to  become  obstructed  so  as  u> 
cast  water  in  unusual  quantities  on  an  adjoining 
owner,  it  is  liable  for  the  resulting  damages.  Mi^ 
chell  V.  New  York,  L.  B.  ft  W.  B.  Go.  86  Hun,  177. 

If  a  railroad  company  In  excavating  for  its  road- 
bed collects  a  large  body  of  surface  water  into  an 
arrJflcial  channel,  which  Is  made  to  run  in  a  direc- 
tion different  from  that  before  foUowed,  it  is  liable 
for  injury  done  to  adjoin ing  o wnera.  Deigleman  v. 
New  York,  L.  E.  ft  W.  B.  Go.  12  N.  Y.  Snpp.  83, 84  N. 
Y.8.B.4. 

Damage  caused  by  a  railroad  company  carrying 
surface  water  some  distance  in  artiflolal  channels 
and  then  casting  it  on  an  adjoining,  proprietor  is 
not  included  in  the  price  paid  for  the  right  of  way. 
Hunt  y.  Iowa  Cent.  B.  Co.  May  27, 1802. 

If  a  railroad  company  in  the  construction  of  iti 
embankment  fails  to  use  proper  care  and  skill  and 
omits  to  leave  proper  culverts  through  it  whereby 
surface  water  is  turned  from  its  proper  course  and 
injures  an  abutting  proprietor  tbe  company  is  liable 
for  the  injury.  Gilbert  v.  Savannah,  G.  ft  N.  A.  B. 
Co.  60  Ga.  896. 

If  a  railroad,  by  its  embankment,  causes  surface 
water  from  a  large  tract  of  land  to  flow  to  a  pohit 
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!  at  bar;  neither  did  the  defendant  nor  his 
grantors.  Then  under  the  law.of  this  state 
none  has  been  created. 

MeuTB.  H.  M.  Albery  and  K.  Albery, 
for  respondent: 

There  has  been  a  great  deal  said  by  the 
courts  of  last  resort  as  to  the  law  on  the  sub- 
ject of  surface  water.  The  courts  of  many  of 
the  sUtes  holding  to  the  inequitable  (if  not  in- 
iquitous) doctrine  that  the  natural  flow  of  such 
water  from  a  hieber  to  a  lower  field  may  be 
stopped  with  impunity  and  without  liability 
for  resulting  damages;  while  the  courts  of 
many  other  states,  and  where,  too,  the  rule  of 
construction  in  regard  to  the  common  law  is 
the  same  as  it  is  in  this  state,  hold  to  the  con- 
trary doctrine. 

The  courts  of  a  larse  number  of  states  bold 
to  the  rarely  enforced  and  doubtful  maxim, 
damnum  absque  tpjuria,  while  the  courts  of  a 
larger  number  of  states  hold  to  the  equitable 
and  more  freely  used  maxim,  tie  utere  tuo  ut 
alienum  non  ladas, 

Mr.  Justice  Eakin  in  LiUle  Roek  ^  Ft.  S,  B. 


Co.  ▼.  Chapman,  89  Ark.  468,  48  Am.  Rep; 
280,  speakiuj^of  the  last^mentioned  maxim, 
says:  "It  is  but  a  paraphrase  of  the  Golden 
Rule  of  the  Christian." 

This  maxim  is  also  embraced  in  our  CiWl 
Code,  §  »514. 

Judffe  Dillon  says:  "We  recogniase  the  fact 
(to  use  Lord  Tenterden's  expression)  that 
surface  or  slough  water  is  a  common  enemy^ 
which  each  landowner  may  reasoDably  get 
rid  of  in  the  best  manner  possible;  but  in  re- 
lievinc  himself  he  must  respect  the  rights  of 
his  neighbor,  and  cannot  be  Justified  by  an  act 
having  the  direct  tendency  and  effect  to  make 
that  enemy  less  dangerous  to  himself  and  mors 
dangerous  to  bis  neighbor." 

Livingston  ▼.  McDonald,  21  Iowa,  160,  89 
Am.  Dec.  568.  See  also  Oormlep  v.  Sanford, 
52  HI.  158;  Gilham  v.  Madison  County  6.  Co. 
49  III.  484,  96  Am.  Dec.  627. 

The  water  referred  to  in  this  case  was  sur- 
face water  and  its  obsiructioQ  to  respondent's 
damage  is  actionable. 

Boynton  v.  Longley,  19  Nev.  69;  Livingston 


where  It  is  cast  on  the  land  of  an  abuttlnir  owner, 
it  is  liable  for  damajres.  Indianapolis,  B.  &  W.  B. 
Co.  ▼.  Smith.  58  Ind.  428. 

A  railroad  oompany  cannot  sratber  the  surfaoe 
water  on  its  land  and  turn  it  in  a  body  on  the  land 
of  an  adjoining  owner.  Hoerenson  v.  8t.  Paul.  H- 
A;  M.  R.  Cx>.  81  Minn.  224;  OIsod  y.  St.  Paul,  M.  &  M. 
B.  Go.  88  MinD.  419;  Curtis  v.  Bastem  B.  Go.  96  Mass. 
428;  Fremont,  B.  &  ML  Y.  B.  Go.  v.  Bfarley,  25  Nel> 
tBB;  Benson  ▼.  Gbioaffo  &  A.  B.  Co.  78  Mo.  504. 

Where,  in  constructlnflr  its  tracks  acroaB  a  basin- 
shaped  piece  of  ground,  a  railroad  oompany  raised 
an  embankment  with  a  culvert  In  It,  whereby  the 
water  was  all  collected  and  drained  on  the  lower 
proprietor  in  one  place,  to  his  Injury,  the  oompany 
was  held  liable.  MoCormlck  v.  Kansas  City,  St.  J. 
ft  C.  B.  R.  Co.  70  Mo.  869,  35  Am.  Rep.  481. 

Where  a  violent  rainfall  had  caused  much  water 
to  collect  against  a  railroad  embankment,  and  the 
company  to  protect  the  embankment  cut  a  pass- 
ageway throuff  b  and  let  the  water  run  on  to  the 
land  of  a  lower  proprietor,  it  was  held  liable  in 
damages  for  the  injuries  done  on  the  ground  that 
to  relieve  itself  from  injury  it  had  no  right  to  in- 
fliot  it  on  others.  Whalley  v.  Lancashire  &  Y.  B. 
Oo.  50L.  T.N.  S.  472,  L.  B.  18  Q.  B.  Dlv.  181. 

d.  The  rule  aipvlieaUbH^  to  manidval  eorporaitlons. 

The  same  rule  applies  to  road  drainage  as  to 
drainage  of  private  property.  Highways  of  Pre- 
emption Comrs.  V.  Whftsitt.  15  111.  App.818;  Palmer 
V.  0*Donnell.  Id.  334. 

A  municipal  corporation  is  liable  for  casting 
water  on  abutting  owners.  Bhodes  v.  Cleveland, 
10  Ohio,  150,  86  Am.  Dec  82;  Pennoyer  v.  Saginaw, 
8  Mich.  584. 

A  municipal  corporation  cannot  throw  on  ad- 
joining lots  more  surface  water  than  would  natu- 
rally flow  there.    Aurora  v.  Love,  93  111.  62L 

A  city  cannot  increase  the  flow  of  surface  water 
upon  the  lot  of  an  individual  without  being  liable 
tor  the  injury  done  lo  him  thereby.  Arn  v.  JSlan- 
aaB.UFed.Bep.238. 

A  municipal  corporation  cannot  drain  a  public 
road  by  throwing  tbe  water  on  an  adjoining  pro- 
prietor, unless  a  statute  compels  him  to  receive  It, 
and  it  is  necessary  fur  the  good  of  the  community. 
Brown  V.  Samia,  11  U.  C.  Q.  B.  87. 

A  municipal  corporation  Is  liable  for  collecting  a 
large  quantity  of  surface  water  and  casting  it  in  a 
volume  on  the  premises  of  another,  to  his  injury. 
Sleight  V.  Kingston,  11  Hun,  604. 

21  L.  a  A. 


A  municipal  corporation  cannot  collect  sm^ce 
water  and  discharge  it  in  a  mass  onto  the  land  of  a 
private  owner.  Field  v.  West  Orange  Twp.  88  N. 
J.  Bq.  118,  affirming  37  N.  J.  Bq.  600;  Clark  v.  Boch- 
ester,  48.Hun,  271;  Bastable  v.  Syracuse,  8  Hun,  587;  « 
Giliison  V.  Charleston,  16  W.  Ya.  286, 87  Am.  Bep. 
777:  Patoka  Twp.  v.  Hopkins,  131  Ind.  142;  Soule  v. 
Paaeaic,  47  N.  J.  Eq.  281;  Whipple  v.  Fairhaven,  68 
Vt.  221 ;  Weir  v.  Plymouth,  148  Pa.  666;  Troy  v.  Cole- 
nuin,58  Ala.  570;  Bufaula  v.  Simmons,  86  Ala.  516; 
Kobe  V.  Minneapolis,  22  Minn.  159;  Pye  v.  Mankato, 
80  Minn.  878;  RyohUcki  v.  St.  Louis,  4  L.  B.  A.  604. 96 
Mo.  407;  West  Bellevue  v.  Huddleston,  28  W.  N.  a 
240;  Bohan  v.  Avoca,  154  Pa.  404;  Inman  v.  Tripp,  11 
B.  L  600,  28  Am.  Bep.  620;  Weis  v.  Madison,  75  Ind* 
241.  80  Am.  Bep.  185,  thereby  overruling  what- 
ever contrary  doctrine  may  be  found  in  Vmcennea 
V.  Blchards,  28  Ind.  881;  O^Brlen  v.  St.  Paul,  25  Minn. 
888.  88  Am.  Bep.  470;  Follmann  y.  Mankato,  45 
Minn.  457. 

And  tbe  rule  applicable  in  case  of  tbe  drainage 
of  private  property  in  case  of  the  diversion  of  water 
from  its  natural  courae  is  likewise  applicable  in 
case  of  highway  drainage. 

A  municipality  has  no  right  by  artificial  drains 
to  divert  surface  water  from  the  course  it  would 
otherwise  take  and  cast  it,  in  a  body  large  enough 
to  do  substantial  injury,  on  land,  where,  but  for 
such  artlflolal  drains.  It  would  not  go.  Field  v« 
West  Orange  Twp.  46  N.  J.  Eq.  188. 

An  overseer  of  highways,  in  making  repairs  upon 
the  highway,  has  no  right  to  change  the  natural 
course  of  surface  water  drainage,  or  to  consider- 
ably Increase  its  quantity,  so  as  to  cast  it  upon 
lands  of  an  abutting  owner,  where  it  bad  not  been 
previously  accustomed  to  flow,  or  in  increased 
quantities,  to  his  injury.  Moran  v.  McCleams,  63 
Barb.  165. 

A  municipal  corporation  cannot  force  water  out 
of  its  accustomed  course  and  cast  it  on  the  land  of 
an  individual.  Slack  v.  Lawrence  Twp.  (N.  J.  Eq.) 
March  31, 1800. 

Water  which  would  naturally  flow  in  another 
direction  cannot  be  collected  and  CHrried  onto  the 
land  of  a  person  abutting  on  a  highway.  Young 
V.  Maquon  Twp.  Highway  Comrg.  134  111.  569. 

But  the  change  in  the  direction  or  volume  of 
water  must  be  substantial  to  render  a  municipal 
corporation  liable  for  injury  caused  by  a  change 
of  grade  of  streets.  Butherford  v.  Holley,  105  K« 
Y.682. 

And  in  Connecticut  it  was  held  that  a  municipal 
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▼.  MelhniUd,  iupra;  Bom  ▼.  Clinton^  46  Iowa, 
006, 26  Am.  Kep.  169;  Oilham  v.  MadUon  C&un- 
Hy  B,  Co,  and  Garmley  v.  Baf\ford,  supra; 
Alton  d  U.  A.  H.  R.  A  C,  Co.  ▼.  DHU,  50  HI. 
210,  99  Am.  Dec.  509;  Hiekt  v.  SiUiman,  98  111. 
256;  TotelT.  Bonnrfoy,  128  lU.  658;  LittU  Boek 
db  Fl.  8,  B.  Co,  V.  Chapman,  mpra;  Martin  v. 
BiddU,  26  Pa.  415;  KauffmanY,  Orie$emer,fi^ 
Pa.  407, 67  Am.  Dec  487;  Ha»$T.  Hinkieman, 
68  Pa.  824;  Blu>adi  y.  Damdheiser,  188  Pa.  226; 
Nininger  t.  Norwood,  72  Ala.  277,  47  Am. 
Rep.  412;  Butler  v.  Peek,  16  Ohio  8t  884,  88 
Am.  Dec.  452;  Tootle  y,  Clifton,  22  Obio  St. 
274.  10  Am.  Rep.  782;  Early.  Be  Hart,  12  N. 
J.  Eq.  280,  72  Am.  Dec.  896,  noU;  Martin  ▼. 
Jett,  12  La.  601,  82  Am.  Dec.  120,  noU;  QiUi- 
son  T.  Charleeton,  16  W.  Ya.  282,  87  Am. 
Rep.  777;  Overton  ▼.  Savfyer,  46  N.  C.  808.  62 
Am.  Dec.  171;  Intnan  ▼.  Tripp,  11  R  I.  520, 
28  Am.  Rep.  520;  Qoldemith  v.  Bleae,  58  Ga. 
186.  See  also  Gould,  Waters,  §  265,  and  note 
7;  Angen.  Watercourses  (760)  §  108a  to  108*; 
Washb.  Easem.  pp.  427-488;  Shane  v.  Kansa* 
City,  8t.  J.  dbC.  B,B  Co.  71  Mo.  287, 86  Am. 
Rep.  480;  AhboU  v.  Bansas  City,  Si.  J.  AC. 


A  JBL  G^.  88  Mo.  871.  S8  Am.  Rep.  681;  Toy- 
lor  T.  Fiekae,  64  lud.  167,  81  Am.  Rep.  114. 

The  slough  or  waterway  oo  plaiotUrs  land 
being  a  natural  drain  and  havinr  existed  for 
time  immemorial  its  obstruction  Dy  defendant 
was  actionable  whether  the  water  was  strictly 
surface  water  or  not 

Barl  T.  De  Hart,  Overton  t.  Sawyer,  and 
Tootle '7,  Clifton,  eupra;  MeCormiekf.  Horan, 
81  N.  7.  86,  87  Am.  Rep.  479.. 

But  this  case  is  decided  by  CoMtro  t.  BaUey^ 
see  table  of  cases  not  reported,  88  Oal.;  (fa- 
bum  V.  Connor,  46  Cal.  847.  18  Am.  Rep.  218; 
Weti  ▼.  Qirard,  8  West  Coast  Rep.  648;  Me- 
Daniei  ▼.  Cumminge,  8  L.  R  A.  575,  88  Cal. 
515;  Lamb  T.  Bedamation  Diet.  No,  108^  78 
Cal.  125. 

Searls.  0.,  filed  the  following  opinion: 
Action  to  remoye  and  abate  as  a  nuisance 
an  embankment  or  ievee,  erected  by  defend- 
ant upon  his  own  land,  but  which  held  back 
and  caused  water  to  flow  upon  the  land  of 
plaintiff,  and  to  recoyer  damages  for  injury 
caused  thereby.    Plaintiff    had    judmnent. 


oorporattoo  Is  not  responsible  for  the  acts  of  its 
street  oommisBiooer  In  tuminflr  water  from  the 
street  onto  the  property  of  adjoinioff  proprietors. 
>  Judge  V.  Merideo,  88  Conn.  Wl 

Bat  that  case  fs  explained  In  Mootry  y.  Danbury, 
45  Conn.  fiSO,  in  a  way  to  In  part  relieye  It  of  Its  ap- 
parent conflict  with  the  course  of  authorities  elso- 
where. 

A  municipal  corporation  has  no  rlgrht  to  con- 
struct a  ditch  In  such  a  manner  as  to  coileot  suiv 
face  water  into  a  channel  and  poor  It  upon  lands 
where  it  was  not  accustomed  to  run.  North  Ver- 
non y.  Yoegler,  89  Ind.  77:  ^Princeton  y.  Gieeke,  06 
Ind.  102;  Rice  v.  EvansvUle,  106  Ind.  7. 68  Am.  Rep. 
»;  Sulliyan  y.  PhlUips,  110  Ind.  380;  Davis  y.  Craw- 
fords  ville,  119  Ind.  L 

CoUectinflr  surface  water  in  sewers  and  casting  it 
on  the  land  of  an  Indlyidnal  renders  a  municipal 
corporation  liable.  Ashley  v.  Port  Huron,  86  Mich. 
»6,£4Am.Bep.6fiSi. 

So  if  a  city  collects  and  turns  into  Its  sewers  such 
quantities  of  surface  water  that  the  capacity  of  the 
sewers  is  exceeded,  by  reason  of  which  the  water  is 
backed  up  in  private  drains  to  the  damage  of  their 
owners,  the  city  may  be  compelled  to  answer  in 
damages.  Bates  v.  Westborough.  7  L.  R.  A.  166, 151 
MasB.  182;  Emery  y.  Lowell,  104  Mass.  16. 

The  above  doctrines  are  somewhat  modified  in 
some  Jurisdictions,  as  will  appear  from  the  follow- 
ing: 

All  that  portion  of  a  highway  which  would  nat- 
urally drain  In  one  direction  may  be  so  drained, 
although  the  flow  may  be  thereby  increased. 
Young  v.  Maquon  Twp.  Highway  Comrs.  134  IlL 
669. 

The  mere  fact  that  the  area  from  which  the 
water  Is  collected  Is  enlarged  by  bringing  the 
streets  to  grade  does  not  give  a  right  of  action  for 
the  IncreaBed  quantity  of  surface  water  which 
flows  onto  adjoining  premises  as  a  consequeooe. 
Miller  v.  Morrlstown,  47  N.  J.  Eq.  62. 

If  the  increased  flow  results  merely  ftom  making 
the  streets  conform  to  the  established  grade  and 
paving  them,  there  is  no  right  of  action,  although 
the  water  may  come  from  a  somewhat  more  ex- 
tended area  and  In  larger  quantities  at  a  time. 
Ibid. 

A  municipal  corporation  is  not  liable  for  con- 
structing a  culvert  in  such  a  way  as  to  carry  the 
water  along  its  ancient  course,  without  increasing 
the  quantity.   Noble  v.  St.  Albans.  66  Vt.  62& 
21  L.  K.  A. 


So  a  dty  cannot  be  restrained  by  an  abnttlng  lot- 
owner  from  construotlDg  drains  along  the  side  of, 
and  culverts  across  streets,  or  from  grading  the 
streets,  merely  because  such  acts  will  greatly  in- 
crease the  flow  of  surface  water  on  his  lot.  Heth 
y.  Fond  du  Lac  68  Wis.  228. 

A  diversion  of  surface  water  from  Its  usual 
course  of  flow  In  a  highway,  by  a  change  of  grade, 
does  not  give  a  right  of  action  to  a  person  whoae 
land  is  injured  thereby.  Champion  y.  Crandon,  19 
L.R.A.856,84Wis.406. 

Another  instance  of  a  modification  of  tlie  doc- 
trine Is  where  the  natural  course  of  the  water  ia 
affected  by  a  mere  Improvement  of  the  highway. 
The  cases  illustrating  such  modification  are  col- 
lected infra,  IV.  d. 

Commissioners  of  highways  are  Individually 
liable,  if  they  cast  surface  water  from  the  highway 
onto  the  land  of  an  adjoining  proprietor.  Teamey 
V.Smith,  86  111.  891. 

But  there  is  no  liability  on  the  part  of  highway 
commissioners,  if  the  flow  of  the  water  has  not 
been  increased.    Crohen  v.  Ewers,  89 IIL  App.  84. 

lY .  Tht  correlative  rlghte  as  to  the  obstruction  of  tAa 
natural  JUad. 
It  is  at  this  point  that  the  conflict  between  the 
courts  becomes  most  marked.  One  group  recog- 
nize a  servitude  upon  the  lower  estate  In  favor  of 
the  higher  to  receive  the  flow  of  surface  water  as 
it  naturally  desceods.  The  other  group  refuses  to 
recognise  such  servitude.  In  the  former  'sourts  an 
action  will  lie  for  obstructing  the  flow,  in  the  lat- 
ter it  wiU  not  although  the  same  courts  might  re- 
fute to  entertain  an  action  for  <ii8tinfr  the  Uiti. 
from  the  higher  to  the  lower  ground  in  unnatural 
q  uan  titles  or  out  of  its  natural  course,  thereby  dem- 
onstrating that  the  right  to  obstruct  the  flow  is  re- 
garded as  a  oegative  rather  than  a  positive  right. 

a.  Coma  recogniaiina  a  serottude. 

There  is  an  easement  in  favor  of  the  upper  pro- 
prietor. Butler  v.  Peck,  16  Ohio  St.  884, 86  Am. 
Dec.  462;  Louisville  ftN.  R.  Co.  v.  Hays,  11  Lea,  882, 
47  Am.  Rep.  291. 

The  lower  proprietor  cannot  obstruct  the  natural 
flow  of  the  water.  Hughes  v.  Anderson,  68  Ala. 
280,  44  Am.  Rep.  147;  Niolnger  y.  Norwood,  72  Ala. 
2T7, 47  Am.  Rep.  412;  Fanis  y.  Dudley,  78  Ala.  124, 
66  Am.  Rep.  84. 

A  lower  proprietor  cannot  dam  against  the  flow 
of  surface  water.   Ogbum  y.  Connor,  46  CtH,  846, 
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Yrom  which,  and  from  an  order  denying  a 
motion  for  a  new  trial ,  defendant  appeals. 
Tlie  plaintiff,  Mary  Gray,  has  been  since  1888 
-the  owner  in  fee  in  her  own  right,  and  in 
possession,  of  a  tract  of  land  consisting  of 
oyer  40  acreb,  situate  in  the  county  of  Colusa. 
The  defendant,  A.  S.  McWilliams,  is,  and 
aince  September,  1887,  has  been,  the  owner 
oi  and  in  possession  of  a  tract  of  land  of  over 
200  acres,  lying  south  of  and  adjoining  plain- 
tiff's land  for  a  distance  of  80  rods.  Upon 
-the  dividinff  line,  between  the  land  of  plain- 
^ff  and  defendant,  is  a  roadway  or  avenue 
450  feet  wide,  known  as  *'Fruityale  Avenue." 
Upon  the  center  of  this  avenue  is  an  embank- 
4nent,  constructed  in  1884,  by  the  grantors  of 
plaintiff  and  defendant,  for  the  double  pur- 
pose of  a  roadway,  and  as  a  check  to  hold 
water  for  irrigation  purposes.  This  embank- 
inent,  which  runs  east  and  west,  if  main- 
tained intact  throughout  its  length,  prevents 
the  water  accumulating  on  the  north  side 
from  flowing  in  a  southerl v  or  southwesterly 
-direction  to  and  upon  the  land  of  defendant. 


and,  as  a  consequence,  causes  or  tends  to 
cause  th  e  same  to  accumulate  upon  the  land 
of  plaintiff.  In  the  winter  of  1889  and  1890, 
defendant  closed  up  a  waterway  through 
this  embankment,  in  consequence  of  which 
plaintiff*s  land  was  flooded,  her  orchard 
thereon  injured,  etc.  The  land  north  and 
east  of  that  of  plaintiff  is  slightly  higher 
than  plaintiff's  land,  there  being  a  slight 
slope  over  the  lands  of  plaintiff  and  defend- 
ant towards  the  southwest.  These  lands  are 
all  on  the  west  side  of  the  Racramento  river, 
and  east  of  them  and  on  the  west  side  of  said 
river  is  a  large  levee,  to  protect  the  country 
from  overflow  in  times  of  flood.  West  of 
this  large  levee,  and  east  of  the  lands  of  the 
plaintiff  and  defendant,  is  a  raised  wagon 
road  leading  from  Colusa  to  Princeton,  the 
general  course  of  which  is  northwest  and 
southeast.  Through  the  embankment  of  this 
road  there  are  several  openings  or  water- 
ways. The  court  finds  that  commencing  at 
the  Princeton  road  there  is  a  trough,  water- 
course, or  washout,   running   thence   in  a 


*i3  Am.  Bep.  218;  MoDaniel  v.  CummlQgs,  8  Ik  B.  A 
«nL  88  OaL  616. 

Rut  to  Gallf  omia  this  is  ssM  not  to  apply  to  mu- 
nictpal  corpora tlODfl.  Gorooran  v.  Benicia,  96  Gal.  1* 

The  owner  of  the  servleat  berltaiTB  bas  no  riffht, 
-bjr  embankmentB  or  other  artificial  means,  to  stop 
the  natural  flow  of  the  surface  water  from  the 
-domlDant  heritage,  and  thus  throw  it  baok  on  the 
Jatcer.  Oillham  v.  Madison  County  R.  Go.  49  HI. 
i84:  Totel  V.  Bonnef  oy,  128  liL  653. 

A  municipal  corporation  cannot  baok  surface 
water.  Aurora  v.  Reed.  67  IlL  28, 11  Am.  Rep.  1; 
XMzon  V.  Baker,  66  IlL  618, 16  Am.  Rep.  601. 

A  mial  landowner  has  no  right  to  dam  back  wa- 
-ter  coming  down  from  higher  ground.  Boyd  v. 
Oonklln,  64  Mich.  688, 62  Am.  Rep.  831;  Leidlein  v* 
Meyer,  86  Mich.  686. 

An  embankment,  turning  the  water  baok  on  the 
^pper  proprietor.  Is  a  nuisance.  Tootle  v.  Clifton, 
S  Ohio  8t  247, 10  Am.  Rep.  782. 

A  landowner  has  the  right  to  have  the  water  pass 
efl  from  his  land  through  a  natural  drain.  Over- 
ton V.  Sawyer,  46  N.  G.  808, 62  Am.  Dea  171. 

A  railroad  company  is  bound  to  maintain  its 
right  of  way  in  such  a  condition  as  to  permit  the 
-TpoBBBLge  of  an  amount  of  surface  water  produced 
by  an  ordinary  rainfall.  Cornish  v.  Chicago,  B.  & 
<2.  R.Go.49Iowa,878. 

A  railroad  company  must  provide  for  the  passafre 
-of  surface  water.  Carrlger  v.  East  TennesBee,  Y. 
AO.  R.Go.7Lea.888. 

This  is  also  the  rule  in  Texas.  Gulf,  a  &  &  F.  R. 
Co.  V.  Helsley,  62  Tex.  608. 

If  a  railroad  company,  by  its  manner  of  unload- 
ing cars,  obstructs  the  flow  of  surface  water  so  as  to 
cast  it  back  on  the  upper  proprietor,  it  is  liable  for 
the  injury,  dnclonati,  H.  &  D.  R.  Co.  v.  Ahr,  2 
•On.  Sup.  Gt.  Rep.  604. 

BasKtt  V.  Salisbury  Mfg.  Co.,  43  N.  H.  660.  82  Am. 
Dec.  179.  contains  a  good  discussion  of  the  so-called 
'Oommon-law  rule  and  points  out  many  of  Its  In- 
^oonslstencles,  and  the  court  says:  *'  It  does  not  fol- 
low because  a  landowner  has  not  an  absolute  and 
unrestricted  right  of  drainage  to  and  over  his 
neighbor's  land,  he  has  no  rights  of  drainage  what- 
-ever.** 

A  dam  erected  by  the  lower  proprietor  across  the 

natural  course  of  drainage  will  be  ordered  to  be 

j:^ moved.    Hebert  v.  Hudson,  18  La.  54;  Hays  v. 

J1h>'8,  19  La.  361;  Barrow  v.  Landry,  15  Uu  Ann.  681, 

77  Am.  Dec.  199. 

The  easement  extends  only  to  the  natural  flow  of 
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the  water.  Orofl  v.  Ankenbrant,  124  IlL  66.  But 
this  has  been  modified  by  later  Illinois  oases. 

To  justify  the  drain,  it  must  follow  the  course 
of  natural  drainage.  Wagner  v.  Chaney,  19  H). 
App.546. 

The  lower  owner  has  the  right  to  protect  himself 
from  a  largely  Increased  fiow  of  water.  Limerick 
&  a  Tump.  Go*s  App.  80  Pa.  426. 

If  water  is  being  collected  and  cast  onto  a  land- 
owner in  unusual  quantities,  he  may  dam  them 
back.    Blakely  Twp.  v.  Bovine,  36  Minn.  68L 

b.  Oases  denying  the  serptttufe. 

A  lower  estate  owes  no  duty  to  the  higher.  Glbbs 
V.  Williams,  25  Kan.  214,  37  Am.  Rep.  241:  Kansas 
City  &  K  R.  Go.  V.  Riley,  88  Kan.  874. 

One  landowner  cannot  claim  a  right  of  drainage, 
or  fiow  of  water  from  off  his  land  onto  and  through 
the  land  of  another  person,  merely  because  the 
land  of  the  former  is  higher  than  that  of  the  latter 
and  slopes  towards  it,  so  that  the  water  which  fails 
in  rain  upon  it  would  naturally  run  from  the  sur- 
face in  that  direction.  Luther  v.  Winnisimmet  Co. 
9Gush.  17L 

There  is  no  liability  for  planting  trees  in  such  a 
way  that  surface  water,  formerly  flowing  over  the 
land,  is  turned  back  on  the  upper  proprietor.  Tay- 
lor V.  Fickas,  64  Ind.  167.  31  Am.  Rep.  114. 

And  the  principle  of  that  case  was  followed  in 
SchUchter  v.  Philiipy,  67  Ind.  201;  Benthall  v.  Sei- 
fert,  77  Ind.  802;  Cairo  lb  V.  R.  Co.  v.  Houry,77Ind. 
864. 

The  lower  owner  may  dam  back  surface  water. 
Murphy  v.  Kelley,  68  Me.  821;  Bulrlch  v.  Richter,  37 
Wis.  226;  Schneider  v.  Missouri  Pac.  R.  Co.  29  Mo. 
App.  68:  Collier  v.  Ciiicago  ft  A.  R.  Go.  48  Mo.  App. 
398. 

The  landowner  may  build  a  wall  and  keep  out 
water  which  would  otherwise  flow  upon  his  prop- 
erty  from  the  street  Oroos  v.  Lampasas,  74  Tex. 
195. 

The  owner  of  a  city  lot  may  protect  it  against 
surface  water.  Yanderwlele  v.  Taylor,  65  N.  7. 841. 

The  owner  of  land  which  adjoins  a  highway  may 
lawfully  do  any  acts  upon  his  own  land  to  prevent 
surface  water  from  coming  thereon  from  the  high- 
way, and  may  stop  up  the  mouth  of  a  culvert  built 
by  the  selectmen  across  the  highway  for  the  pur- 
pose of  conducting  the  surface  water  upon  his  land, 
provided  he  can  do  so  without  exceeding  the  lim- 
its of  his  own  land.  Fraukim  v.  Fi8k,ilB  AJlen,  211, 
90  Am.  Dec.  194. 
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southwesterly  direction  across  the  lands  of 
plaintiff  and  defendant,  crossing  Fruit^ale 
avenue  in  its  course.  This  *'troueh,  water- 
course, or  washout, "  across  plaintiff's  land, 
and  for  100  feet  on  the  land  of  defendant, 
has  abrupt  banks,  is  about  8  feet  deep,  and 
from  12  to  14  feet  wide.  From  a  point  on 
defendant's  land  say  100  feet  from  his  north 
line,  this  trough  subsides  into  a  depression 
or  swale,  which  extends  for  a  couple  of  miles 
in  a  southwesterly  direction  to  Hoppins 
slough,  which  in  turn  connects  with  a  large 
natural  watercourse,  called  the  ** trough,"  etc. 
The  court  finds  that  this  trough,  watercourse, 
or  washout  was  formed  naturally  by  the  ac- 
tion of  water,  has  existed  certainly  since 
1881,  and  serves  in  time  of  rainy  weather  or 
high  water  to  drain  and  carry  off  the  surface 
and  surplus  water  from  plaintiff's  land,  and 
from  lands  of  others  naturally  draining  upon 
and  over  hers.  The  court  finds,  as  to  the 
sources  from  which  the  waters  thus  accumu- 
latingupon  plaintiff '-s  land  came,  as  follows : 
"  (9)  Tlutt  the  water  thus  thrown  back  upon 


the  plaintiff's  land  was  surface  water,  and 
was  composed  partly  of  seepage  water  escap- 
ing from  the  Sacramento  river  by  peroolatioa 
through  the  river  levee,  and  partly  of  rain- 
fall ;  but  what  portion  of  said  water  was 
seepage  or  percolating  water,  and  how  much 
thereof  was  rain  water,  cannot  be  found  or 
determined  from  the  evidence ;  but  there  waa 
no  rush  or  great  fiow  or  volume  of  water 
spreading  over  the  surface  of  the  soil  as  in 
case  of  flood  or  overflow  from  the  river,  and 
at  no  time  did  it  appear  in  such  quantities 
but  that  it  would  have  naturally  passed  off 
in  the  said  waterway  or  trough  on  plaintiff'* 
and  defendant's  lands,  had  there  been  no  ob- 
struction in  said  waterway  or  trough.  There 
is  a  branch  ditch  on  the  west  side  of  the 
Princeton  road,  which  defendant  claims  by 
his  answer  served  to  concentrate  the  surface 
waters  and  seepage  water  coming  from  the 
Sacramento  river,  and  pour  them  upon  plain- 
tiff's land  at  a  fixed  point,  etc.,  but,  as  the 
finding  of  the  court  is  against  this  view,  the 
facta  connected  therewith  need  not  be  men- 


o.  lUuKtraHom  and  Umttotions. 

In  the  above  oases  the  question  of  the  ezistenoe 
or  nonexistenoe  of  the  servitude  has  been  directly 
passed  upon.  There  are  other  cases  in  which  the 
question  has  arisen  inoidentaily  during  the  consid- 
eration of  the  rightfulness  of  improvements  upon 
lower  property  which  are  ooliected  Just  below  un- 
der subdivision  d. 

Tne  diversion  of  the  water  for  the  purposes  of  the 
upper  proprietor  wlli  not  prevent  his  returning  the 
flow  to  its  accustomed  course.  King  v.  Chicago,  B. 
ft  Q.R.  Go.  71  Iowa,  606. 

The  lower  proprietor  cannot  go  upon  the  land  of 
the  upper  proprietor  to  raise  an  embankment  to 
keep  back  the  surface  water  from  his  own  land. 
Ornnt  v.  Allen,  41  Conn.  166. 

The  owner  of  the  dominant  tenement  cannot  re- 
quire the  owner  of  the  servient  tenement  to  keep 
open  a  ditch  constructed  for  the  benefit  of  the  lat- 
ter.   Stoddard  v.  Filgur,  21  Dl.  App.  660. 

Although  the  closing  of  it  will  be  a  detriment  to 
him.  liOuisvlUe,  N.  A.  &  a  R.  Co.  v.  McAfee,  aO  Ind. 
291. 

The  lower  proprietor  may  bank  against  filthy  wa- 
ter cast  upon  the  land  of  the  upper  proprietor,  al- 
though the  effect  is  to  stop  the  natural  flow  ot  sur- 
face  water.  Beard  v.  Murphy,  87  Vu  99,  86  Am. 
Dec.  69a. 

There  may  be  a  modification  of  the  rule  permit- 
ting the  obstruction  when  the  course  of  the  natu- 
ral drainage  approaches  nearly  to  being  a  water- 
course. Bowe  V.  St  Paul  M.  &  M.  R.  Co.  41  Minn* 
884;  Wharton  v.  Stevens,  16  L.  K.  A.  630, 84  Iowa,  107. 

Thus  if  surface  water  collects  into  a  reservoir  and 
forms  for  itself  an  outlet,  which  is  in  fact  a  water- 
course, there  is  a  right  to  have  it  remain  unob. 
structed,  although  the  water  flows  in  it  only  at  cer- 
tain Seasons  of  the  year.  Earl  v.  DeHart,  12  N.  J. 
Bq.  280, 72  Am.  Dec.  896. 

Butin  Wisconsin  it  has  been  held  that  the  lower 
owner  may  embank  against  surface  water,  al- 
though it  runs  through  a  ravine.  Lessard  v.  Stram, 
62  Wis.  112, 51  Am.  Rep.  715. 

There  is  no  right  on  the  part  of  the  upper  own- 
er to  drain  beyond  his  line. 

Thus  a  railroad  company  cannot  run  a  ditch 
across  the  land  of  an  abutting  proprietor  for  the 
purpose  of  carrying  surface  water  which  it  has 
collected  and  diverted  from  its  natural  course. 
Jacksonville,  N.  W.  &  S.  E.  B.  Co.  v.  Cox,  91 DL  600. 

But  in  Babcock  v.  Western  R.  Corp.,  9  Met.  5S8, 48 
Am.  Dea  411,  it  is  intimated  that  under  the  gen- 
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eral  railroad  acts,  a  railroad  oompany  baa  the 
right  to  drain  surface  water  over  the  land  of  ad- 
joining proprietors. 

The  Wisconsin  court  has  reached  a  peculiar  po- 
sitlon  on  this  question.  While  professing  to  fol* 
low  the  so-called  common-law  rule  of  noninterfer^ 
ence  it  has  decided  that  surface  water  on  one^a 
premises,  including  that  which  has  been  tbrowa 
there  from  higher  land,  may  be  lawfully  drained 
and  diverted  from  saoh  land  to  the  land  of  an- 
other, and  the  only  remedy  of  the  latter  is  to  pass 
it  on  to  other  lands.  Johnson  v.  Chioago,  St.  P.  M. 
&  O.  B.  Co.  14L.  R.  A.  496. 80  Wis.  64L 

The  effect  of  that  decision  is  to  go  beyond  the 
civil-law  rule  In  recognizing  a  servitude  upon  the 
lower  estate,  slnoe  the  civil-law  rule  requlrea 
the  water  to  be  kept  in  its  natural  channel  while 
the  Wisconsin  rule  imposes  an  unlimited  servttude- 
upon  any  land  which  happens  to  be  lower  than 
some  adjoining  land. 

d«  RigM  to  improve  properiv* 
The  owner  of  land  may  lawfully  occupy  and  im- 
prove it  in  such  manner  as  to  prevent  surface 
water,  which  accumulates  elsewhere,  from  coming 
upon  it,  or  alter  the  course  of  surface  water  which 
accumulates  thereon  or  comes  upon  it  from  else- 
where, although  the  water  is  thereby  made  to  flow 
upon  the  adjoining  land  of  another,  to  bis  loss. 
Qannon  v.  Hargadon,  10  Alien,  106, 87  Am.  Dea  6aL 
The  above  decision  Involves  two  propositions,  (1> 
no  action  will  lie  for  damming  back  waten  (2>  n» 
action  will  lie  for  casting  water  onto  the  lower  pro- 
prietor. In  other  words,  no  action  will  lie  for  any 
mode  of  dealing  with  the  flow  of  surface  water» 
consequently  decisions  which  deny  relief  for  cer- 
tain conduct  do  not  establish  the  rightfulness  of 
such  conduct  in  the  sense  that  au  interference  with 
it  will  give  a  right  of  action,  and  that  principle  ap- 
plies wherever  a  servitude  for  the  flow  of  the  water 
is  not  recognized. 

L  Obstntctino  water  by  improvemenU. 

The  owner  of  land  may,  in  good  faith  andforth*> 
purpose  of  building  upon  or  improving  it,  flU  or 
grade  it  although  thereby  surface  water  is  pre- 
vented from  reaching  it  and  is  retained  upon  land* 
above.  Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Anu 
Rep.  619. 

No  action  will  lie  against  one  for  so  using  or 
changing  the  surface  of  his  own  land  as  to  dam  up- 
and  otwtruct  the  flow  of  surface  water,  which  has- 
been  accustomed  to  flow  over  it  from  the  land  oT 


1898. 


Gray  y.  McWiLLiAiaL 


,601 


tioDed  at  length.  Like  considerations  apply 
to  matters  of  estoppel  and  prescription.  To 
say  that  the  evidence  is  sharply  contradictory 
scarcely  conyeys  an  adequate  idea  of  the  an- 
tagonisms it  presents.  There  is  hardly  an 
issue  made  in  the  case  but  that  might  have 
been  decided  differently  and  the  conclusion 
would  have  found  support  in  the  evidence. 
After  the  findings  in  the  cause  were  filed, 
counsel  for  defendant  asked  the  court,  in  ad- 
dition to  its  findings,  to  pass  upon  18  addi- 
tional propositions,  which  were  offered  in 
writing,  which  request  was  refused.  Some 
of  these  propositions  involved  fact  and  issues 
already  passed  upon ;  others  may  be  regarded 
as  involving  evidentiary,  rather  than  ulti- 
mate, facts,  and,  while  it  would  have  been 
of  interest  here  to  have  had  an  exposition 
of  a  few  of  them,  we  cannot  say,  in  the  face 
of  the  somewhat  full  and  explicit  findings, 
that  any  error  was  committed  by  the  court  in 
its  refusal. 

Among  the  conclusions  of  law  deduced  by 
the  court  were:    **  (1)  That  plaintiff's  land 


is  the  dominant  tenement,  and  defendant's 
land  the  servient  tenement;  that  the  water 
which  was  obstructed,  and  caused  the  injury 
to  plaintiff,  was  surface  water,  and  that  the 
plaintiff  had  an  easement,  and  defendant 
owed  plaintiff  a  servitude  for  the  flowage  of 
such  water  from  plaintiff's  land  onto  and 
across  defendant's  land.  (2)  That  the  em- 
bankment of  earth  or  obstruction  complained 
of  was  a  nuisance,  and  should  be  abated  a» 
such,"  etc. 

Had  plaintiff  an  easement  in  the  land  of 
defendant  for  the  flow  of  the  water  in  <}ues- 
tion  over  it?  ''An  easement  is  a  privilege 
without  profit,  which  the  owner  of  one  tene- 
ment has  a  right  to  enjoy,  in  respect  of  that 
tenement,  in  or  over  the  tenement  of  another 
person,  by  reason  whereof  the  latter  ia 
obliged  to  suffer  or  refrain  from  doing  some- 
thing on  his  own  tenement  for  the  advaniage 
of  the  former."  Goddard,  Easem.  p.  2; 
8twe7UM  V.  WaUaee,  27  Gratt.  87 ;  lUiger  v. 
ArAw,  8  Gush.  147,  54  Am.  Dec.  744.  "A 
charge  or  burden  upon  one  estate,  (the  servi- 


bis  nelffhbor,  Wagner  v.  Long  Island  B.  Co.  2 
HuD,6aaL 

Tbere  is  no  liability  for  oonstraoting  a  house  in 
suoh  a  way  as  to  dam  back  water  to  forma  pond 
on  a  nelgbbor*8  lot,  to  his  injury.  Doerbaum  v. 
Fiacber,  1  Mo.  App.  149. 

A  landowner  may  fill  up  his  land  so  as  to  prevent 
■urCsoe  water  |from  flowing  over  It  fromahlgb- 
way.    Bangor  Y.LansU,  61  He.  681. 

Bveryooe  has  the  right  to  baild  on  or  improve 
his  own  land  subjeot  to  certain  equitable  limita^ 
tlons,  and  if,  in  cooseQuenoe  of  this  lawful  use,  tbe 
flow  of  surface  water  from  adjoining  land  is  ob- 
structed, tbere  can  be  no  recovery  of  damages 
therefor.  Balelgh  ft  A.  A.L.  B.  Go.  v.  Wicker,  74 
N.  C.  280. 

An  earlier  case  in  this  state  bad  recognized  the 
right  of  drainage,  and  the  rigbt  of  drainage  is 
again  recognized  in  a  later  case  in  the  same  book. 
Porter. V.  Durham,  74  N.  C  7W. 

Wben  the  situation  of  two  adjoining  fields  is  such 
that  tbe  water  falling  or  collected  by  melting 
snows  upon  one  naturally  descends  upon  tbe  other, 
Jt  must  be  suffered  by  the  owner  of  the  lower  one 
to  be  discharged  upon  his  land,  if  desired  by  the 
owner  of  the  upper  one.  But  this  rule  is  qualified 
to  the  extent  that  if  the  owner  of  the  lower  field. 
In  tbe  improvement  of  it,  fills  up  the  same  so  as  to 
prevent  tbe  flowing  of  the  water  onto  it,  the  owner 
of  the  upper  one  has  no  remedy.  Yanderwiele  v. 
Taylor,  SS  N.  r.  841. 

Building  so  as  to  prevent  surface  water  from 
flowing  upon  the  builder^s  land  from  an  adjoining 
burial  ground  is  not  a  violation  of  the  statute  for 
the  protection  of  burial  grounds  from  injury  or 
desecration.    Bates  v.  Smith,  100  Mans.  181. 

The  same  rules  are  appUed  to  railroad  companies. 

A  railroad  company  which  owns  the  fee  of  Its 
right  of  way  may  lawfully  erect  a  solid  embank- 
ment, although  the  result  is  to  stop  tbe  flow  of  sur- 
face water.  Chicago,  K.  &  N.  w.  R.  Co.  v.  Stock 
(Kan.)  July  8,  1808:  Atchison,  T.  ft  8.  F.  B.  Co.  v. 
Hammer,  8E  Kan.  788, 81  Am.  Rep.  218;  Greeley  v. 
Maine  Cent.  R.  Co.  63  Me.  200;  Morrison  v.  Bucks- 
port  ft  B.  R.  Co.  07  Me.  888;  Cassldy  v.  Old  Colony 
B.  Co.  141  Mass.  174:  O'Connor  v.  Fond  du  Lac  A.  ft 
P.  R.  Co.  60  Wis.  680,  88  Am  Rep.  764;  Hanlln  ▼. 
Chicago  ft  N.  W.  R.  Co.  61  Wis.  615. 

A  railroad  company  is  not  liable  for  setting  back 
surface  water  so  as  to  flood  the  bigber  land,  if  it  is 
reasonably  prudent  and  careful  to  avoid  injury. 
Hosher  y.  Kansas  City,  St.  J,  ft  a  B.  R.  Co.  60  tfn. 
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3S9;  Munkers  v.  Kansas  City,  St.  J.  ft  G.  B.  B.  Co.  Id. 
884. 

Hence  a  railroad  company  need  not  provlde- 
culverts  through  its  embankment  for  theescape  of 
surface  water.  Cairo  ft  V .  R.  Co.  v.  Stevens,  78  Ind. 
878. 88  Am.  Rep.  180;  UiU  v.  Cinoinnati,  W.  ft  M.  R. 
Co.  100  Ind.  61L 

Subject  to  the  rule  that  he  must  so  use  bis  own  . 
as  not  to  injure  his  neighbor,  the  owner  of  the  ' 
lower  estate  may,  in  the  use  and  improvement  of 
his  land,  turn  back  tbe  natural  flow  of  surface- 
water  onto  the  hiirher  ground.   Rowe  v.  St.  Paul* 
M.  ft  M.  R.  Co.  41  Minn.  384. 

So  a  canal  company  which,  acting  under  author- 
ity of  the  legislature,  cuts  a  canal  through  the 
country  is  not  liable  to  an  action  for  damages  for 
stopping  up  and  cutting  off  surface  drainage,  since^ 
such  an  injury  can  be  taken  into  consideration  in 
assessing  damages  for  the  land  taken.  Steele  v. 
Western  Inland  Lock  Navigation,  2  Johns.  888. 

The  difficulty  which  this  question  causes  tbe- 
courts  is  shown  by  tbe  following: 

In  Iowa  it  was  originally  held  that  a  railroad 
company  which  acquires  merely  an  easement  for  a 
right  of  way,  and  can  easily  provide  for  the  drain- 
age  of  surface  water,  will  not  be  presumed  to  have- 
acquired  the  rigbt  to  cut  off  its  flow.  Drake  v. 
Chicago,  R.L  ft  P.  R.  Co.  68 Iowa,  803,  fiO  Am.  Rep. 
746. 

But'that  decision  was  so  badly  shaken  when  the 
case  next  came  before  the  supreme  court  that  the 
court  may  be  said  to  have  gone  over  to  the  other 
rule.   Drake  y.  Chicago,  R.  I.  ft  P.  R.  Co.  70  Iowa,  00. 

Subsequently  tbe  rule  announced  in  63  Iowa  was 
agahi  recognized  in  a  case  where  tbe  railroad  com- 
pany has  provided  a  culvert  too  small  to  carry  the 
overflow  water  of  a  creek.  Sullens  v.  Chicago,  R. 
L  ft  P.  R.  Co.  74  Iowa,  660. 

Although  in  that  case  and  the  subsequent  one  of 
Moore  v.  Chicago,  B.  ft  Q.  R.  Co.,  75  Iowa,  283,  it  is 
said  tbe  water  bad  ceased  to  be  surface  water. 

In  Missouri  it  was  originally  held  that  a  railroad 
company  is  not  liable  for  interrupting  the  flow  of 
surface  water  by  its  embankment.  Clark  v.  Han- 
nibal ftSt.  J.  R.  Co.  86  Mo.  202. 

Subsequently  the  court. held  that  a  railroad  com- 
pany has  no  right,  by  erecting  an  embankment  to* 
stop  the  natural  flow  of  surface  water,  or  to  divert 
its  course  so  as  to  throw  it  on  the  land  of  a  neigh- 
bor. Shane  v.  Kansss  City,  St.  J.  ft  a  B.  B.  Co.  71 
Mo.  287, 86  Am.  Rep.  480. 

But  instructions  somewhat  at  variance  with  thi» 
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ent,)  for  the  benefit  of  another,  (the  domi- 
nant.)" Mcrruon  ▼.  Marquardi,  24  Iowa, 
SA,  92  Am.  Dec.  444.  Easements  are  of  two 

"^^inds,  similar  to  one  another  in  many  re- 
spects, but  diflerinff  in  many  particulars. 
•<^o  the  first  class  belong  those  easements  cre- 
ated by  act  of  man»  and  to  the  second  those 
which  are  giren  by  the  law  to  every  owner 
of  land.  This  latter  class  is  g^iven  by  law, 
-because  without  them  there  would  be  no  se- 
■curity  in  the  enjoyment  of  land  by  its  owner. 
Without  them  a  neighbor  might  depriye  a 
landowner  of  the  benefits  deriyabfe  from 
things  which  in  the  course  of  nature  have 
been  provided  for  the  common  good  of  all, 
«nd  which  the  law  wisely  provides  shall  not 
be  wrested  from  one  by  the  act  of  another. 
These  easements  are  said  to  be  inherent  in 
the   land  ex  jure  naturale,    and   are  often 

., termed  "natural  rights.**    A  careful  review 

of  the  adjudicated  cases  will,  it  is  believed, 
«how  that  a  good  deal  of  obscurity  has  been 
thrown  around  many  questions  connected 
with  the  subject  under  consideration,  by  a 


failure  to  observe  the  Hue  of  demarcation 
between  these  two  classes  of  easements.  At 
it  is  with  the  latter  class  tliat  we  have  ex- 
clusively to  do  in  the  present  case,  we  must 
eliminate  from  consideration  such  rules  of 
construction  as  apply  exclusively  to  ease- 
ments founded  upon  grant  or  prescription. 

What,  then,  is  the  ''natural  riffht*  of  the 
plaintiff  in  the  premises?  It  is  claimed 
that  at  common  law  it  was  held  that  no 
natural  easement  or  servitude  existed  in  favor 
of  the  owner  of  the  superior. or  higher  land, 
as  to  mere  surface  water,  or  such  as  falls  or 
accumulates  by  rains  or  the  melting  of  snow ; 
and  that  the  proprietor  of  the  inferior  or 
lower  tenement  or  estate  might  at  his  option 
lawfully  obstruct  or  hinder  the  flow  of  such 
water  thereon;  and  in  so  doing  might  turn 
back  or  off  of  his  own  lands,  an<l  onto  and 
over  the  lands  of  other  proprietors,  such 
water,  without  liability  by  reason  of  such 
obstruction  or  diversion.  It  is  also  claimed 
that  the  doctrine  of  the  civil  law  is  almost 
directly  the  reverse  of  that  of  the  common 


were  approved  In  Munloes  v.  Kansas  Oity,  St.  J.  & 
C  B.  R.  Ck>.  72  Mo.  614. 

And  the  case  was  overruled  In  Abbott  v.  Kansas 
aty,  8t.  J.  ft  a  B.  B.  Co.  83  Mo.  S71«  58  Am.  Rep.  581. 

In  MasBachusetts  It  has  been  held  that  the  injury 
itom  surface  water  turned  by  a  railroad  embank- 
ment upon  land  of  an  adjoining  owner  is  a  proper 
element  of  damage  to  be  awarded  him  under  the 
Massachusetts  act  providing  for  the  awardinar  of 
compensation  for  Injuries  caused  by  the  oonstruc- 
tion  of  a  railroad.  Walker  v.  Old  Colony  &  N.  B. 
•Go.  108  Mass.  10,  4  Am.  Bep.  600. 

It  has  been  held  that  If  a  railroad  company  has 
acquired  only  an  easement  for  its  rifrht  of  way.  it 
cannot  Interrupt  surface  water,  unless  It  has  paid 
for  the  rifrht.  Drake  v.  Chicago,  R.  L  ft  P.  B.  Co. 
es  Iowa,  80e,  60  Am.  Rep.  740. 

And  the  same  rules  In  regard  to  Improvements 
«re  applied  in  case  of  municipal  corporations. 

Id  some  of  the  earlier  cases  the  nonliability  was 
placed  on  the  ground  that  a  municipal  corporation 
4a  not  liable  for  exercising  Its  authority.  Roll  v. 
Augusta,  84  Ga.  890. 

Or  that  a  municipal  corporation  Is  not  liable  for 
•consequential  la  juries.  St  Louis  v.  Gumo,  12  Mo. 
414:  Benden  v.  Nashua.  17  N.  H.  477. 

And  the  flowing  of  surface  water  Is  treated  as 
consequential  damages.  Lee  v.  Minneapolis,  22 
Minn,  la 

Thus,  in  Wilson  v.  New  York,  1  Denio,  686, 43  Am. 
Dec  719,  the  liability  of  the  corporation  for  raising 
the  grade  of  streets  so  as  to  obstruct  the  flow  of 
-surface  water  was  denied;  but  it  was  on  the  ground 
that  the  duties  in  connection  with  the  raising  of 
the  grade  were  public,  for  which  a  private  aotiOD 
would  not  lie,  rather  than  that  there  was  a  right  to 
Interrupt  the  flow  of  surface  water. 

That  case  was  followed  in  Kavanagh  v.  Brook- 
lyn, 88  Barb.  282. 

So  in  Delaware,  a  municipal  corporation  was 
held  not  liable  for  Interrupting  surface  drainage 
4>y  raising  the  grade  of  a  street  Clark  v.  Wllmlng. 
ton,  6  Harr  (Del.)  243. 

But  that  decision  Is  explained  In  Magarity  v. 
Wilmington,  6  Houst.  (Del.)  680,  as  being  based  on 
the  ground  that  a  municipal  corporation  is  not  li- 
able for  damages  resulting  from  an  act  done  or 
authorized  by  It  In  the  due  exercise  of  a  discretion 
conferred  upon  it  by  law. 

Other  cases  have  placed  the  nonliability  squarely 
-on  the  ground  that  the  flow  of  surface  water  may 
tie  obstructed, 
iJlL.R.iu 


A  municipal  corporation  Is  not  liable  for  turning 
back  the  flow  of  surface  water.  Weis  v.  Madison, 
75  Ind.  284, 88  Am.  Bep.  185:  BvansvUle  v.  Decker. 
84  Ind.  825. 48  Am.  Bep.  88:  Hoyt  v.Hudson,27Wlk 
666, 9  Am.  Bep.  478;  Waters  v.  Bay  View,  «1  Wto. 
642. 

No  compensation  can  be  awarded  for  the  flood- 
ing of  land  as  a  coosequenoe  of  the  raising  of  the 
grade  of  a  highway.  Hubbarb  v.  Webster,  118  Mass^ 
609. 

2.  Coating  dovon  murfau  water» 

When  an  owner  Improves  his  land  for  the  pur- 
pose for  which  such  land  Is  ordinarily  used,  doing 
only  what  is  necessary  for  that  purpose,  and  being 
guilty  or  no  negligence  in  the  manner  of  doing  It, 
he  is  not  liable  to  an  adjoining  owner  on  whose 
land  surface  water  Is  cast  because  the  waters  ac- 
cumulate and  flow  In  a  stream  rather  than  in  a  dif- 
fused condition.  Brown  v.  Winona  ft  8.  W.  B.  Co. 
(Minn.)  May  11, 1806. 

A  railroad  is  not  liable  for  discharging  surface 
water  on  adjoining  property.  Caasidy  v.  Old  Col- 
ony R.  Co.  141  Mass.  174:  Jordan  v.  St.  Paul,  M.  ft 
M.  R.  Co.  6  L.  B.  A.  678,  42  Minn.  172. 

A  municipal  corporation  has  a  right  to  Improve 
and  change  the  grade  of  Its  streets,  although  the 
effect  may  be  to  change  the  course  of  surface  water 
and  cause  it  to  flow  upon  land  which  it  did  not 
previously  reach;  and  it  is  not  bound  to  provide 
drainage  to  prevent  such  flow  in  that  directioQ. 
Flairg  V.  Worcester,  18  Gray,  SQL 

The  owner  of  land  which  adjoins  a  highway  can- 
not maintain  an  action  at  law  against  the  town, 
which  is  bound  to  keep  the  highway  In  repair,  for 
the  acts  of  the  town  oflBcets  in  so  repairing  the 
highway  and  constructing  the  water  bars  within 
its  limits  as  to  cause  surface  waters  to  flow  in  large 
quantities  upon  his  land  to  his  Injury.  Turner  v. 
Dartmouth,  13  Allen,  29L 

If,  by  reason  of  the  grading  of  a  street  abutting 
property  is  subjected  to  no  greater  burden  than  be- 
fore rested  on  it,  there  can  be  no  liability  on  the 
part  of  the  municipal  corporation.  Watson  v. 
Kingston,  114  N.  Y.  88. 

If  a  city,  without  negligence  in  bringing  Its 
streets  to  grade,  causes  water  to  flow  therefrom 
onto  property  which  has  not  been  brought  to 
grade,  it  is  not  liable  for  the  resulting  injury.  Re- 
burg  V.  Davenport,  68  Iowa,  119, 60  Am.  Bepw  737; 
Morris  V*  Council  Bluffs,  07  lows,  818, 66  Am.  Bepw 
348. 
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law,  and  that  under  it  the  owner  of  the  upper 
or  dominant  estate  has  a  natural  easement  or 
servitude  in  the  lower  or  8er7ient  one,  to 
4ii8cliarge  all  waters  failing  or  accumulating 
on  his  land  which  is  higher,  upon  or  over  the 
land  of  the  servient  owner  as  in  a  state  of 
nature ;  and  that  such  natural  flow  or  passage 
of  the  waters  cannot  be  interrupted  or  pre- 
vented by  the  servient  owner,  to  the  detriment 
or  injury  of  the  estate  of  the  dominant  pro- 
prietor. And  as  that  conclusion  is  in  unison 
with  the  doctrine  on  the  same  subject  of  the 
oourts  of  fully  one  half  of  the  states  of  our 
Union,  all  professing  to  be  controlled  as  we 
«re  by  the  common  law,  we  are  justifled  in 
«aying  that  with  us  the  rule  estaolished  has 
become  and  is  a  part  of  our  common  law. 
The  case  of  Oabum  v.  Connor,  46  Cal.  846, 
18  Am.  Rep.  218,  in  which  this  court  in  a 
well- considered  opinion  held  in  substance 
that  where  two  parcels  of  land  belonging  to 
different  owners  are  adjacent  to  each  other  and 
one  is  lower  than  the  otlier  and  the  surface 
water  from  the  higher  tract  has  been  ac- 


customed by  a  natural  flow  to  pass  off  over 
the  lower  tract  the  owner  of  suon  upper  tract 
of  land  has  an  easement  to  have  the  water 
flow  over  the  land  below  and  the  lower  tract 
is  charged  with  a  corresponding  servitude. 
In  McSania  v.  OumnUngi,  88  Cal.  515,  8  L. 
R.  A.  575,  the  court  was  urged  to  overrule 
Oglmm  v.  Oimnar,  but  refused  to  do  so,  plac- 
ing such  refusal  upon  the  ground  of  ttotv 
deems.  The  case  was,  however,  distinguished 
from  Ogbum  v.  Connor,  and  passed  on  upon 
the  principle  laid  down  in  Lamb  v.  BeelamO' 
tion  Dist.  I9o,  108,  78  Cal.  125.  In  view  of 
the  reasoning  and  conclusions  in  MeDanid  t. 
Oummingi,  and  Lamb  v.  BeelamaHon  Dist, 
No.  108,  it  may  be  fairly  assumed,  as  the 
consensus  of  opinion  on  the  part  of  the  court : 
(1)  That  the  owner  of  the  lower  or  servient 
tenement  must  permit  the  surface  water  from 
the  higher  land  of  his  neighbor  to  flow  un- 
obstructed over  his  lower  land,  as  held  in 
Ogburn  v.  Connor,  supra,  (2)  That  the  rule 
of  Ogbum  V.  Connor  does  not  apply  to  the 
overflow  of  water  from  the  large  riven  of  the 


A  manlcipal  oorpoiatlon  is  not  liable  for  merely 
ohanffioff  the  arrade  of  a  sf  reot  so  that  the  surf aoe 
Tracer  flows  from  the  street  onto  adjololnff  proper- 
ty. Wakefleld  v.  NeireLl,  12  R.  L  75,84  Am.  Bep. 
C06. 

A  munlolpal  corporation  Is  not  liable  for  raJsinff 
the  grade  of  a  street  so  that  surfaoe  water  mns 
trom  the  street  upon  adjoininflr  lands,  to  tbelr  in- 
jury.   Stewart  V.  CUoton,  TV  Mo.  OQBl 

The  aathorlttee  olted  nnder  m.,  mipra,  show 
that  a  munkslpal  oorporation  cannot  ooUeot  the 
water  and  cast  it  In  a  body  on  the  lower  proprietor. 
Tlie  distinction  seems  to  be  that  if  the  change  of 
#[Tade  Is  the  sole  improvement  by  reason  of  which 
the  mere  direotlon  of  flow  of  surface  water  is 
ebifted  there  is  no  liablUty. 

Bat  the  shifting  of  the  burden  must  follow  as  an 
Incident  to  the  improvement.  Jordan  v.  St  Paul, 
JC.ftM.R.Co.6L.H.  AS73,4SMlnn.l72. 

And  if  the  collection  or  diveraion  of  surfaoe 
water  is  embraced  within  the  scope  of  the  improve- 
ment It  must  not  be  permitted  to  injure  the  indl- 
TlduaL 

Thus  the  authority  given  to  a  municipal  corpo- 
ration to  open  and  repair  roads  does  not  authorize 
it  to  cast  water  flowing  along  the  road  onto  the 
land  of  adjoining  proprietors.  Bo  we  v.  Bochester, 
22  U.  C.  C.  P.  819, 20  U.  C.  Q.  a  600;  Perdue  v.  Ohin- 
guacousy,  26  U.  C.  Q.  B.  8L 

So  if  the  municipal  oorporation  change  the  grade 
of  a  street  so  as  to  make  the  surfSce  water  flowing 
in  the  gutter  pass  onto  the  property  of  an  Individ' 
ual,  it  is  liable  for  the  injury.  Bice  v.  Flint,  9f 
Jf  ich.  401. 

&  The  effect  of  neoiioent  or  iOeaai  action, 

A  municipal  corporation  is  liable  for  negligence. 
Allenfown  v.  Kramer,  73  Pa.  406;  GiUuly  y.  Madl- 
•on,  S8  Wis.  S18. 62  Am.  Bep.  299. 

If  a  city  attempts  to  provide  for  the  surface 
water,  and  is  negligent  in  doing  so,  there  may  be  a 
UMMhty,   Damour  v.  Lyons  City,  44  Iowa,  276. 

If,  in  raising  the  grade  of  a  street,  the  dty  neg- 
ttgently  fails  to  provide  for  the  escape  of  surface 
water,  it  is  liable  for  the  injury.  Boss  v.  Clinton, 
40  Iowa,  006, 26  Am.  Bep.  109. 

A  municipal  corporation  is  liable  for  negligently 
casting  water  on  adjoining  property.  Wallace  y. 
Muscatine.  4  G.  Greene,  378;  Ck>tes  v.  Davenport^  9 
Iowa,  227:  Templin  v.  Iowa  City,  14  rowa,M,81  Am. 
Dec.  466;  BUis  v.  Iowa  City,  28  Iowa,  229;  Bussell  v. 
BurUngton,  80  Iowa,  262. 
1J1L.RA. 


But  in  such  case  there  can  be  no  recovery,  if 
plaintiir  could  have  prevented  the  injury  by  the 
use  of  ordinary  eifortB,  or  at  moderate  expense. 
Simpson  V.  Keokuk,  84  Iowa,  608. 

So  a  municipal  oorporation  is  liable  if  the  grade 
is  unlawfully  changed.  Addy  v.Jauesville.70Wis» 
406. 

So  if  a  railroad  company  unlawfully  raises  its 
tracks  in  a  public  street,  an  abutting  owner,  as 
part  of  his  damages,  may  recover  for  surface  water 
turned  on  his  property  by  reason  of  the  embank- 
ment   Adams  v.  Hastings  ft  D.  B.  Co.  18  Minn.  260. 

4.  Thende  as  to  olty  lots. 

It  has  been  said  that  the  rule  applicable  to  sur- 
face water  in  agricultural  districts  must  be  some- 
what modified  in  its  application  to  dty  lots.  Van- 
derwiele  v.  Taylor,  66  N.  Y.  84L 

This  distinction  was  intended  to  be  In  fisvor  of 
city  improvements. 

The  owner  of  a  city  lot  may  fill  it  up  and  build 
upon  it  without  liability  for  the  injuries  thereby 
caused  in  setting  back  surraoe  water.  Seal  t« 
Abeles,20  N.  7.  Week.  Dig:  628. 

The  owner  of  a  village  lot  may  erect  a  perma- 
nent barrier  against  the  passage  onto  it  of  surface 
water  from  higher  land.  Cbadeayne  v.  Bobinson, 
56  Conn.  846. 

But  as  a  matter  of  fact  the  same  rules  appear  to 
have  boon  applied  to  such  lots  as  to  other  property. 

In  Illinois  it  has  been  expressly  stated  that  the 
same  rule  applies.    Gormley  v.  Sanford,  62I1L  169. 

So  In  Georgia  where  two  city  lots  adjoin,  the 
lower  lot  owes  a  servitiide  to  the  higher  so  far  as  to 
receive  the  water  which  naturally  runs  from  it, 
provided  the  owner  of  the  latter  has  done  no  act  to 
increase  such  flow  by  artifldal  means.  Gk>ldsmith 
Y.  Bisas,  68  Ga.  186. 

So  the  owner  of  a  dty  lot  has  the  right  to  so  im- 
prove it  as  to  oast  the  rainwater  falling  upon  it 
upon  the  adjoin  Ing  street  or  alley  at  the  established 
grade,  and  he  will  not  be  liable  for  injuries  caused 
by  the  flow  of  such  water  upon  a  neighbor*slot  be- 
low grade.  PhiUips  v.  Waterhouse,  09  Iowa,  190, 68 
Am.  Bop.  220. 

6.  Uie  effetX  of  Vhjs  eMBi  law. 
In  determining  the  question  of  reasonableness  of 
the  use  by  one  person  of  his  land,  the  effect  of  such 
use  on  the  flow  of  surface  water  upon  adjoining 
property  is  to  be  taken  into  consideration.  BJndge 
V.  Sargent,  64  N.  H.  294. 
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gtate,  and  that  the  owners  of  land  along  such 
streams  have  a  right  to  construct  levees  or 
embankments  for  tiie  protection  of  their  lands 
from  t^e  ravages  of  flood  waters,  although  the 
effect  thereof  may  be  to  prevent  the  free  dis- 
charge of  such  flood  waters  in  as  large  and 
ample  a  manner  as  they  would  otherwise  do, 
or  may  tend  to  increase  the  flow  of  water  upon 
lands'not  similarly  protected,  as  was  hela  In 
Jjamb  V.  Reclamation  DisU  No,  108,  iupra. 
(8)  That  if  the  owner  of  higher  land  upon 
a  river  subject  to  overflow  fails  to  erect 
levees  or  embankments  to  protect  his  land 
from  the  effect  of  floods,  his  neighbor  owning 
lower  land  in  his  rear  may  protect  himself 
from  such  floods  by  erecting  a  levee  upon  his 
own  land,  although  the  effect  thereof  may  be 
to  increase  the  flood  waters  on  the  higher 
land  of  the  neighbor,  who  has  not  resorted 
to  like  means  of  protection,  as  was  held  in 
McDanUl  v.  Cummingi,  9upra.    If  there  is 


an  essential  difference  In  the  conclusions 
reached  in  these  several  cases,  the  reasons  for 
such  difference  are  to  be  found  In  the  ele- 
mentary facts  forming  their  basis. 

In  the  case  of  flood  waters  escaping  from 
natural  streams,  we  view  them,  ft  is  true, 
as  a  common  enemy,  against  which  we  may 
protect  ourselves  without  the  commission  of 
a  wrong ;  but  after  all,  this  declaration  is 
used  in  view  of  the  means  of  defense  resorted 
to,  rather  than  in  the  abstract.  We  build 
the  banks  of  the  river  higher  for  our  protec- 
tion, it  is  true,  but  in  so  ofoing  we  aid  nature 
in  her  effort  to  carry  the  water  to  its  ultimate 
destination,  and  he  who,  to  protect  himself 
from  a  flood,  should  erect  a  barrier  across 
the  channel  of  one  of  our  important  rivers, 
would  probably  be  met  with  the  declaration 
that  it  was  not  the  proper  mode  of  warfare, 
even  against  a  ** common  enemy."  In  the 
case  of   surface  waters  having  no  deflned 


A  pereon  has  no  right  to  grrade  the  surface  of  his 
land  BO  as  to  turn  the  surface  water,  which  ordi- 
Ddrily  flows  frona  It,  out  of  its  natural  course  onto 
the  land  of  another,  although  the  grading  is  tor 
tbe  Improvement  of  his  land,  and  without  Inten- 
iion  to  injure  his  neighbor.  Adams  v.  Walker,  84 
Conn.  406, 91  Am.  Deo.  742. 

The  upper  proprietor  cannot  Improve  his  prop- 
erty  to  the  damafce  of  the  lower  one,  therefore  he 
cannot  change  the  course  of  the  natural  drainage. 
Ludelinsr  v.  Stubbs,  84  La  Ann.  986. 

If  a  city  in  flrradloir  streets  turns  a  stream  of  mud 
and  water  onto  adjoining  property,  or  creates  a 
stagnant  pool  In  his  vicinity,  It  is  liable  for  the  re- 
BulUnR  damage.  Kevins  v.  Peoria,  41  III.  602,  89 
Am.  Deo.  392;  Shawneetowo  v.  Mason,  82  ID.  887,  26 
Am.  Rep.  321:  Stack  v.  East  St.  Louis,  86  IlL  877, 28 
Am.  Rep.  619;  Aurora  v.  GUIett,  66  III.  182. 

If  a  municipal  corporation  in  chanKing  the  grade 
of  a  street  flows  water  on  an  abuttluir  lot  that  does 
not  naturally  flow  there.  It  Is  Uable  for  the  dam- 
afires.    Bloomingtun  v.  Brokaw,  77  111.  194. 

If  it  becomes  necessary  for  the  lower  proprietor 
to  construct  an  embankment  on  his  property,  a 
proper  outlet  must  be  provided  to  carry  off  the 
flow  of  water  BO  that  tt  may  not  be  accumulated 
on  the  adjacent  lands  of  other  persons.  Philadel- 
phia, W.  &  B.  R.  Co.  V.  Davis.  68  Md.  281. 

A  railroad  company  has  no  rifrht  In  the  use  of  Its 
rlfrht  of  way  to  injure  the  lands  of  upper  propri- 
etors by  flooding  them  with  surface  water,  which 
has  k>eeii  used  to  pass  over  the  right  of  way,  when, 
by  reasonable  care  and  expense,  consistently  with 
the  enjoyment  of  the  right  of  way,  it  could  have  a 
free  passage  for  the  water.  Little  Book  &  Ft.  S. 
B.  Ck».  V.  Chapman,  88  Ark.  468,  43  Am.  Bep.  280. 

A  railroad  company  is  liable  for  obstructing  the 
flow  of  surface  water.  Chicago  &  A.  B.  Co.  v. 
Glenncy,  118  III.  487;  Chicago  &  A.  R.  Co.  v.  Henne- 
berry,  42  Ili.  App.  126;  Bourdier  v.  Morgan^s  L.  &  T. 
R.  Co.  88  La.  Ann.  947. 

If  there  Is  no  diflBculty  in  oonstruoting  a  culvert 
under  a  railroad  to  carry  off  Water  from  a  meadow, 
over  which  the  road  passes,  the  company  will  be 
liable  for  flooding  the  meadow.  If  it  does  not  make 
the  culvert  Johnson  v.  Atlantic  &  St.  L.  B.  Co.  86 
K.  H.  669. 

A  railroad  company  has  no  right  to  obstruct  the 
natural  flow  of  surface  water,  and  thereby  force  It 
in  Increased  quantities  upon  the  lands  of  another. 
Toledo,  W.  &  W.  B.  Co.  v.  Morrison,  71 DL  616. 

If  a  munidpal  corporation  in  improving  a  street 
fills  It  up  in  such  a  way  that  water  which  has  been 
before  carried  off  In  gutters  Is  thrown  back  on  ad- 
joining lots,  it  is  Uable  for  the  injury,  If  by  proper 
21  L.  R  A. 


care  It  could  be  prevented.  Smith  v.  Alexandria, 
83  Gratt.  208. 

A  municipal  corporation  cannot,  by  grading  its 
streets,  back  surface  water  onto  land  of  an  abut- 
ting proprietor.   Magulre  v.  Gartersvllle,  76  6a.  84. 

A  munioipaJ  corporation  cannot,  by  changing  the 
grade  of  streets,  cut  off  the  natural  drainage  of 
water  so  as  to  flow  it  back  on  adjoining  propri- 
etors. Kemper  v.  Louisville,  14  Bush,  87;  Bowman 
▼•  New  Orleans.  27  La.  Ann.  6QL 

V.  Jhcty  to  care  for  vjoUr  where  UfaBs, 

Here  the  cases  become  somewhat  uniform  again. 
By  the  civil  Jaw  the  owner  of  the  higher  land  had  a 
right  to  have  the  water  flow  over  the  lower  laod 
and  of  course  was  not  bound  to  prevent  it.  Aod 
of  course  there  is  no  duty  to  care  for  it  where  no^ 
rights  in  regard  to  surface  water  are  recognized. 

A  landowner  is  not  Uable  for  not  preventing 
surface  water  from  accumulating  thereon  and 
flowing  thence  upon  the  adjoining  land  of  another* 
to  his  injury.    Morrill  v.  Hurley,  120  Mass.  99. 

The  owner  of  an  unimproved  lot  in  a  city  is  not 
bound  to  drain  it  so  as  to  prevent  the  surface 
water  from  it  from  soaking  into  the  oeUare  of  ad- 
joining lots.   Sentner  v.  Tees,  192  Pa.  216. 

Although  it  had  previously  been  held  that  In  a 
dty  the  owners  of  lots  must  conduct  the  water 
falling  thereon  into  sewers,  and  cannot  be  per- 
mitted to  throw  it  onto  adjoining  proprietors. 
Bentz  V.  Armstrong,  8  Watts  ft  S.  40,  42  Am.  Dec 
266:  Whitney  v.  Sanders,  2  Pittsb.  286. 

The  owner  of  a  city  lot  Is  not  obliged  to  drain  it 
for  the  benefit  of  a  neighbor.  Yanderwiele  v. 
Taylor,  66  N.  Y.  341. 

A  municipal  corporation  need  not  provide  for 
carrying  off  surface  water.  Henderson  v.  Minne- 
apolis, 82  Minn.  819;  Alden  v.  Minneapolis,  24 Minn. 
284;  Waters  v.  Bay  View,  61  Wis.  642;  Oirr  v.  North- 
ern Liberties,  35  Pa.  824,  78  Am.  Deo.  842;  Fair  r. 
Philadelphia,  88  Pa.  809, 82  Am.  Bep.  466;  Gould  y. 
Booth.  66  N.  Y.  62:  Acker  v.  NewcasUe,  48  Hub,  312 : 
Mills  V.  Brooklyn,  82  N.  Y.  489;  Union  v.  Durkes,. 
88  N.  J.  L.  21. 

A  municipal  corporation  may  abandon  a  surface- 
water  drain  which  it  has  once  established.  Atchi- 
son V.  Challiss,  9  Kan.  608. 

The  natural  flow  of  water  from  a  highway  to  » 
lower  lot  cannot  give  a  cause  of  action.  Sowers  v. 
Lowe.  20  W.  N.  C.  76. 

The  mere  fact  that  water  falling  on  a  street  run» 
down  onto  adjoining  property  will  not  give  a  right 
of  action.  Alden  v.  Minneapolis,  24  Minn.  254:  Lee- 
V.  Minneapolis,  22  Minn.  18. 

A  municipal  corporation  Is  not  liable  merely  for 
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channels  of  escjipc,  anrl  the  owner  of  tlie  land 
upon  which  the}'  nre  found  being  impotent 
to  rid  himself  of  their  presence,  the  iaw 
wisely  provides  tliat  the  Jaws  of  nature  shall 
be  left  untrammeled  in  their  disposition. 

Was  the  water  held  back  by  defendant's 
embankment  surface  water,  in  the  sense  that 
defendant  was  legally  inhibited  from  retard- 
ing its  passage  over  his  land  ?  Surface  water 
is  usually  defined  to  be  such  as  falls  from 
the  clouds  in  the  form  of  rain  or  snow,  or 
rises  to  the  surface  in  springs.  The  reason 
why  the  owner  of  the  higher  land  has  an 
easement  In  the  lower  land  for  their  escape 
is  to  be  found  not  so  much  in  the  source  from 
which  they  are  derived,  as  in  tlie  fact  that 
nature  has  adopted  this  method  of  ridding 
the  land  of  their  presence  In  surplus  quan- 
tity. I  can  see  no  goo<l  reason  why  the  water 
which  accumulated  upon  the  land  of  plain- 
tiff should  not  be  subject  to  the  rules  in 


regard  to  surface  water,  as  defined  in  Ogbum 
V.  Connor,  mpra.  A  portion  of  such  water 
(how  much  the  court  cannot  determine)  came 
from  the  seepage  through  the  levee  built  to 
protect,  or  which  at  least  does  protect,  all 
these  lands  from  overflow.  The  evidence 
showed  that  this  river  levee  was  a  large  and 
high  one ;  that  the  winter  of  1889-90  was  one 
of  heavy  floods;  that  for  some  months  the 
water  was  several  feet  abuve  the  general  level 
of  the  country,  and  that  gradually  the  levee 
became  saturated  until  the  water  seeped  or 
percolated  through  and  under  it ;  that  it  came 
to  the  surface  much  as  springs  do,  and 
gradually  sought  a  lower  level,  not  in  a  de- 
fined channel,  but  as  surface  water  is  wont 
to  do,  by  percolation  and  by  the  force  of 
f^ravity.  It  came  without  any  act  or  agency 
of  the  plaintiff,  and  as  she  was,  so  far  as 
appears,  powerless  to  direct  its  course,  it 
would  seem  rational  to  say  that,    like  other 


faiJure  to  grade  so  as  to  prevent  surface  water 
from  flowlnir  upon  the  lots  of  adjoinloir  proitrl- 
etora.    Imler  v.  Sprinsrfleld,  66  Mo.  119, 17  Am.  Bep. 

A  municipal  oorporation  is  not  liable  for  ohanBr- 
in^  the  grade  of  a  street  wftbout  provldinir  an 
outlet  for  surface  water.  Lynch  v.  New  York,  76 
N.  Y.eO,8S  Am.  Rep. 271. 

A  municipal  oorporation  Is  not  liable  for  the  con* 
cequence  of  a  pond  which  Is  formed  in  a  street 
because  of  the  layinir  of  the  tracks  of  a  railroad, 
which  it  has  permitted  to  be  placed  io  the  street. 
Swenson  v.  Lexinirton,  69  Mo.  157. 

It  is  not  the  duty  of  a  municipal  oorporation  to 
prevent  the  flow  of  water  from  its  fitreets  onto  the 
lands  of  abutting  proprietors.  Montgomery  v. 
Oilmer,  83  Ala.  116,  70  Am.  Dec.  662. 

A  city  is  not  liable  for  waters  running  along  its 
streets  and  finally  spreading  over  adjoining  land. 
OoUf  OS  V.  Waltham,  ISl-Mafls.  196. 

A  municipal  oorporation  is  not  liable  to  a  prop- 
erty owner  for  not  permitting  water  which  had 
been  accustomed  to  flow  over  his  land  to  be  turned 
down  the  gutters  of  a  street  io  order  to  prevent  its 
flowing  in  its  former  course,  although  the  im- 
provement of  the  street  obstructs  its  flow  in  the 
direction  in  which  it  naturally  ran,  and  a  cut  had 
10  be  made  to  carry  it  across  the  street.  Bush  ▼. 
Portland,  19  Or.  45. 

In  Thomas  v.  Kenyon,  1  Daly,  182,  it  is  stated  that 
when  changes  and  improvements  are  taking  place 
Vi  the  neighborhood,  the  owner  of  a  lot  has  no 
right  to  insist  that  his  lot  shall  remain  a  standing 
cesspool  for  water  to  collect  m  to  the  derious  injury 
of  those  who  have  erected  buildings  on  adjoining 
lots,  when  it  is  in  his  power  to  adopt  the  same 
means  which  they  have  adopted  to  connect  with 
•existing  drainage.  Buc  in  that  case  the  water 
came  largely  from  springs  and  the  purplus  was 
caused  by  the  cutting  off  of  the  natural  outlet  for 
It. 

Circumstances  may  arise,  however,  which  im- 
pose a  duty  to  care  for  the  water. 

If  water  is  brought  on  lands  for  the  purpose  of 
irrlcration,  the  owner  must  take  care  that  it  does 
not  injure  a  lower  proprietor.  Boynton  v.  Long- 
ley,  19  Ne  v.  649. 

If  the  water  has  become  foul  from  noxious  sub- 
stances on  the  land  of  one  owner,  he  has  no  right 
to  permit  it  to  flow  in  that  condition  onto  the  land 
of  another.    Gawtry  v.  Leland.  81  N.  J.  Eq.  885. 

But  one  upon  whose  property  the  surface  water 
comes  in  a  foul  state  is  not  liable  in  damages  for 
not  preventing  it  from  flowing  across  his  property 
91L.R.  A. 


and  onto  that  of  a  lower  proprietor.    Brown  v, 
McAllister,  89  Gal.  678. 

If  premises  are  paved  so  as  to  cause  the  water  to 
collect  thereon  in  unusual  quantities,  the  owner 
must  provide  an  outlet  for  the  water,  so  as  not  to 
injure  adjoming  proprietors.  Juttev.  Hughes,  07 
N.  T.  287. 

If  one  attempts  to  divert  the  flow  of  a  stream  of 
accumulated  surface  water,  he  is  bound  to  protect 
others  from  injury  by  it  Mairs  v.  Manhattan 
Heal  Estate  Asso.  89  N.  Y.  496. 

If  a  large  quantity  of  surface  water  has  been  col- 
lected and  can  be  drained  away  without  injuring  a 
neighbor,  it  must  be  so  drained,  and  the  one  col- 
lecting it  win  be  liable  if  he  needlessly  cuts  a  ditch 
whlQh  throws  it  in  a  body  on  to  a  neighbor's  land, 
to'  his  injury.  McCormlck  ▼•  Kansas  City,  Bt.  J.  ft 
a  B.  &  Go.  57  Mo.  488. 

If  a  municipal  corporation  gathers  waterfrom  a 
large  area,  it  must  provide  a  way  of  escape  for  it 
without  injuring  Individual  lotowners.  Byrnes  v. 
Cohoes,67N.  Y.204:  Indianapolis  v.  Lawyer,  88Ind. 
848. 

If  a  city  is  negligent  in  its  provision  for  the  es- 
cape of  surface  water  which  it  has  collected  from 
a  large  tract,  and  it  overflows  the  land  of  an  indi- 
vidual to  his  injury,  the  municipal  oorporation  is 
liable.    Hltchinsv.Frostburg,66Md.l00. 

Highway  oomroissioners  are  bound  to  provide 
for  the  water  on  the  highways,  so  that  it  shall  not 
Injure  adjoining  proprietors.  Oommlssioners  -of 
Kensington  v.  Wood,  10  Pa.  93, 49  Am.  Dec.  682. 

But  a  muniolpal  corporation  is  not  bound  to  pro- 
vide for  all  possible  rain  storms,  although  it  has 
collected  water  from  a  considerable  district  of 
country.  Allen  v.  Chippewa  Falls,  62  Wis.  430,  88 
Am.  Rep.  748. 

If  a  railroad  company  attempts  to  alter  the  course 
of  the  natural  drainage  of  a  tract  of  land,  it  must 
provide  sufficient  means  for  the  escape  of  the  wa* 
ter.  Philadelphia,  W.  &  a  R.  Co.  ▼.  Davis,  68  Md. 
281. 

VI.  Draining  ponds. 

A  landowner  cannot  drain  his  low  swampy  land, 
on  which  water  naturally  ooUects  and  stands,  by 
digging  ditches,  so  as  tolcast  it  upon  land  of  his 
neighbor  to  the  injury  of  the  latter.  Foot  v.  Bron 
son,  4  Lans.  47. 

Collecting  the  water  from  a  swamp  into  an  art^ 
flcial  channel  wiU  not  entitle  the  owner  to  have  it 
flow  over  the  land  of  another  person,  unless  the 
flow  has  continued  sufficiently  long  to  have  rip- 
ened lato  an  easement.  Dickinson  v.  Worcester,  T 
Allen,  191 
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flcrface  water  coming  without  ynlition.  It 
Bhould  be  permitted  to  pass  off  by  tbe  method 
devised  by  nature.  It  must  be  within  the 
observation  of  many  of  us  that  these  large 
levees,  in  time  of  protracted  flood,  however 
well  constructed,  are  not  so  impervious  to 
water  under  pressure  but  that  percolation  or 
seepage  to  some  extent  is  liable  to  occur. 


Constructed  as  they  are  in  this  state,  under 
the  encouragement  of  law,  for  the  cenera) 
benefit,  and  effecting  as  they  usually  do  graat 
good  to  individuals  and  communities,  it 
would  seem  natural  that  the  minor  incon- 
veniences inevitable  and  inseparable  fron» 
their  existence  should  be  borne  dy  thoee  upoi^ 
whom  they  naturally  fall,  and  that  to  oon- 


Tbe  owner  of  a  wet  marshy  lot  cannot  compel  an 
adjolniDff  owner  to  co-operate  for  the  purpose  of 
draining  the  water  off,  neither  oan  be  prevent  blm 
from  fUllnff  up  his  lot  so  ts  to  make  the  water  stand 
In  larger  quantities  on  the  wet  land.  Ooodate  v. 
Tuttle,28N.Y.4S0. 

Water  standing  on  the  surface  cannot  be  ool- 
leoted  in  one  cbanDel  and  discharged  in  such  a 
manner  as  to  injure  the  property  of  an  adjoiulog 
proprietor,  even  If  it  flows  for  a  considerable  dis- 
tance under  tbe  surface  of  the  ground.  Yemum 
T.  Wheeler,  86  Hun,  68. 

Tbe  owner  of  land  on  which  there  is  a  pond  or 
reservoir  of  surface  water  cannot  lawfully  dis- 
charge It  through  artlfloial  channels  directly  upon 
the  land  of  another,  to  his  injury.  Wendlandt  y. 
Gavanaugh  (Wis.)  May  23.  ISOBL 

One  cannot  improve  his  own  land  by  merely 
transferring  water  which  would  naturally  rest 
upon  it  to  the  land  of  another.  Brown  v.  Wicona 
ft  S.  W.  R.  Ck>.  (Minn.)  May  11.  IflBB. 

The  upper  owner  cannot  drain  standing  surface 
water  onto  a  lower  proprietor,  so  as  to  cause  the 
water  to  stand  on  the  land  of  the  latter.  Crabtree 
▼.  Baker,  76  Ala.  n. 

The  upper  proprietor  may  out  such  furrows  or 
ditches  as  may  be  neoeenry  for  the  purpose  of 
agriculture,  but  cannot  cot  drains  which  will 
throw  masses  of  stagnant  water  onto  tbe  lower 
land.  Martin  v.  Jett,  12  La.  608,  ffi  Am.  Dec  ISO; 
LudeUng  v.  Stubbs,  8i  La.  Ann.  086. 

The  owner  of  the  higher  land  may  not  open  or 
rernove  natural  barriers  and  let  onto  the  lower 
land  water  which  would  not  otherwise  flow  in  that 
direction.  Anderson  v.  Henderson,  124  III.  164; 
Dayton  y.  Drainage  Oomrs.  128  111.  27L 

A  pond  cannot  be  drained  by  means  of  a  ditch 
onto  the  lower  proprietor.  Davis  v.  Londgreen,  8 
Neb.  4a 

A  landowner  cannot  cut  a  drain  along  a  swale  eo 
as  to  drain  a  pond,  although  tbe  surplus  water  of 
tbe  pond  flows  naturally  along  the  swale.  Butler 
T.  Peck,  16  Ohio  St.  884, 88  Am.  Dec.  462. 

A  municipal  corporation  cannot  drain  ponds  onto 
la  nd  of  adjoining  proprietora.  Pettigrew  y,  B  vans- 
▼ille.  25  Wis.  2S0, 8  Am.  Rep.  60. 

Siok-holes  may  be  fUled  up  so  as  to  cause  the 
water  to  run  onto  lower  ground,  but  ditches  can- 
not be  dug  so  as  to  oast  the  water  from  them  onto 
such  ground.  Gregory  v.  Bush,  64  Mich.  87;  Yerex 
▼.  Eineder,  86  Mich.  24;  Osten  v.  Jerome,  96  Mich. 
106. 

Under  Mass.  Gen.  Stat.,  chap.  148,  which  provides 
for  draining  swamp  lands,  the  county  commis- 
sioners have  no  power  to  permit  the  owner  of  n 
swamp  to  cut  a  drain  so  as  to  cast  the.waterjthere- 
from  upon  the  lands  of  another  person,  if  it  has  no 
outlet  therefrom  and  would  merely  submerge  such 
land.    Sherman  v.  Tobey,  8  Allen,  7. 

Iowa  and  Illinois  have  departed  somewhat  from 
the  above  doctrine  by  holding  that^- 

If  ditches  doff  to  drain  ponds  do  not  change  the 
oouise  of  the  water,  or  Increase  its  volume,  there  is 
no  rlffht  of  action.    Dorr  v.  Simerson,  78  Iowa,  88. 

The  flow  of  the  surface  water  may  be  hastened 
along  its  natural  course  for  the  purpose  of  agri- 
onlture,  etc.,  by  means  of  drains,  or  other  artiflcial 
means.  And  this  is  so  even  though  some  pbnds  or 
stagnant  water  are  thereby  drained  away.  Feck  v 
81  L.  R.  A. 


Herrinffton,  1O0I1L  611,  SO  Am.  Bep.6S7,  revenlngll 
IlL  App.  62. 

And  that  rule  Is  now  adopted  by  statnte.  Lam- 
bert v.  Alcorn.  144  IlL  818,  post,  61L 

YIL  Caatino  waUr  UUo  natural  sCreoms. 

There  is  a  right  to  drain  into  a  stream  ninninr 
through  the  owner*s  land.  Treat  v.  Bates,  27  Mich. 
880. 

A  landowner  may  collect  the  surface  water  of  hi» 
land  and  water  drained  from  wells  thereon  and  dis- 
charge them  into  an  artificial  stream  running- 
through  bis  land,  provided  it  is  done  in  tbe  reason- 
able use  of  his  land,  and  the  volume  of  water  in  th» 
stream  is  not  hioreased  beyond  the  natural  capacity 
of  the  stream  to  discharge  it,  and  adjoining  land  i» 
not  thereby  overflowed  and  Injured.  Jackman  r. 
Arlington  Mills,  187  Mass.  277. 

A  municipal  corporation  is  not  liable  to  the* 
owner  of  land  upon  a  stream  for  the  overflow  of 
bis  property  by  the  stream  into  which  It  has  con- 
ducted Its  surface  drainage.  If  no  more  than  tbe- 
natural  amount  of  water  finds  its  way  into  tbe 
stream,  although  the  flow  is  hastened  and  a  consid- 
erable amount  of  soil  is  washed  Into  thestreano,. 
which  to  some  extent  obstructs  its  flow.  Wheeler 
v.  Worcester,  10  Allen,  608. 

A  landowner  may  drain  into  a  natural  streant 
running  through  bis  land  by  means  of  artiflcial 
channels,  although  the  effect  IS  to  increase  the- 
quantity  of  water  running  in  tbe  stream  at  times  of 
high  water  and  diminish  It  at  other  times  to  tbe 
damage  of  tbe  owner  of  a  mill  lower  down  the- 
stream.  Waffle  v.  New  York  Cent.  R.  Oo.  68  Barb. 
421,  aArmed  in  68  N.  T.  U.  18  Am.  Rep.  487. 

Tbe  flow  of  surface  water  to  a  watercourae  car* 
be  increased  or  diminished  so  as  to  suit  tbe  con- 
venience  of  the  landowner,  provided  the  capacity 
of  the  stream  is  not  exceeded.  MoCormlck  v. 
Horan,  81 N.  Y.  88, 87  Am.  Rep.  479. 

If  no  more  water  Is  drained  into  a  natural  chan- 
nel or  gulch  than  is  accustomed  to  flow  there  nat- 
urally, there  is  no  liability,  although  the  flow  is  ao> 
celerated.  Whitney  v.  Willamette  Bridge  R.  Co. 
(Or.)  Nov.  14,  1862. 

Surface  water  cannot  be  drained  into  a  natural 
stream  in  such  quantities  as  to  cause  tbe  stream  to- 
overflow  its  banks  and  damage  others.  Noonan  ▼. 
Albany,  79  N.  Y.  470,  36  Am.  Rep.  640. 

If  a  municipal  corporation  drains  its  sewers  into 
a  natural  stream,  and  thereby  causes  more  water 
to  flow  through  the  lands  of  un  individual,  to  his- 
Oamage,  it  is  liable.  O'Brien  ▼.  St.  Paul,  18  Minn. 
188. 

But  in  Maryland  it  has  been  held  that  a  munidpaT 
corporation  is  not  liable  for  draining  water  into  u 
stream,  whereby  the  flow  is  increased  to  tbe  injurv 
of  proprietors  below.  Cumberland  v.  Willison,  60 
Md.l88. 

If  tbe  cutting  of  ditches  by  the  upper  proprietor 
on  a  natural  stream  causes  such  an  inoreape  of  the 
flow  of  water  In  the  stream  that  it  overflows  ita 
banks  to  the  damage  of  a  lower  proprietor,  the 
latter  has  no  right  to  dam  back  the  scream.   WU- 

Iliams  V.  Gale,  8  Harr.  ft  J.  28L 
A  railroad  company  is  not  liable  to  one  fron^ 
whom  it  purchases  Its  right  of  way  for  tumln«- 
9urfaoe  water  into  bis  shed-ditch,  which  makes  fk 
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eentrate  the  wlioV  rrort  upon  a  single  in- 
dividual la  not  lu  consonance  with  our  views 
of  justice  under  snch  circumsraDces.  Had 
the  defendant  left  the  waterway  through 
Fruitvale  avenue  open,  as  he  was  in  duty 
bound  to  do,  to  allow  the  escape  of  what, 
beyond  all  cavil,  was  the  surface  water  upon 
the  land  of  plaintiff,  this  seepage  water,  ac- 
cording to  the  finding  of  the  court,  would 


have  pamied  off  without  Injury  to  i>1afntiff, 
and,  so  far  as  appears,  without  detriment  to 
any  one.  If  the  presence  of  this  seepage- 
water  enhanced  the  servitude  imposed  upon 
derendant's  land,  it  was  without  the  action 
of  plaintiff,  and  was  and  is  a  condition  not 
dependent  upon  the  acts  of  the  parties,  the 
result  of  which  all  the  landowners  subject  to 
its  effect  must  bear  in  their  turn. 


overflow  Its  banks  to  his  injury.  Bell  v.  Norfblk 
Southern  B.  Go.  101  K.  C  2L 

But  the  oompany  cannot  out  ditches  anA  carrj 
tbe  water  In  a  way  it  would  not  otherwise  ffo  in 
consequence  of  which  it  oveillows  the  channel  into 
which  it  is  cast*  to  the  injury  of  the  lower  proiyri- 
•tor.    Staton  V.  Norfolk  ft  a  B.O0. 100  N.C.  887. 

If  the  rlirlit  Is  exercised  In  good  faith  and  in  a 
reasonable  manner,  there  is  no  liability.  Jenkins 
▼.  Wilmington  ft  W.  B.  Co.  110  N.  a  488. 

It  would  not  be  a  reuonable  use  to  divert  the 
water  ttom  the  direction  in  which,  by  the  general 
iDoUnatlon  of  the  land,  it  nataraUy  flows.  Staton 
T.Norfolk  ftaB.0o.17  L.  B.  A.  88S,  111  K.  a  278. 

VHr.  ObtlTuetingwcsUr/lowlnolnabodiif, 

Tbe  rule  as  to  rights  in  surface  water  does  not 
apply  to  a  case  where  a  city  has  dammed  up  a 
RTitter  at  tbe  side  of  the  street  so  as  to  cause  water 
to  flow  onto  the  land  of  an  abutting  owner,  and 
the  city  may  be  liable  for  such  action.  Jlclnery 
▼.  St.  Joseph,  46  Mo.  App.  200. 

If  a  municii>a]  corporation  dams  up  a  gutter,  so 
as  to  cast  the  water  on  an  adjoining  proprietor.  It 
la  liable.    Harper  v.  Milwaukee,  80  Wis.  866. 

A  street-car  company  is  liable  for  obstructing  a 
snrfaoe  drain  so  as  to  cast  tbe  water  on  abutting 
property.  Alton  ft  U.  A.  Horse  B.  ft  a  Co.  v, 
I>eltz,  SO  HI.  210, 90  Am.  Deo.  600. 

A  railroad  company  in  constructing  its  road 
across  a  public  highway  has  no  right  to  obstruct  a 
irutter  running  along  the  side  of  the  street,  which 
carried  olf  surface  water  from  lots  abutting  on 
tbe  street;  but,  if  it  does  so,  lotowners  cannot  re- 
cover from  tbe  oompany  as  for  an  appropriation 
of  property.  Looks  ft  Oanals  Proprs.  v.  Nashua  ft 
L.B.Gorp.lOOush.886. 

IX.  PreserlptiioeritifdB, 

The  right  to  the  flow  of  surface  water  may  be 
acquired  by  prescription.  Oonklln  v.  Boyd,  46 
Micb.  66;  Gregory  v.  Bush,  64  Mich.  87;  Leidlein  v. 
Meyer,  06  Mich.  686;  Fhlnlsy  v.  Augusta,  47  Ga.  260; 
Boss  V.  Mackeney,  46  N.  J.  Bq.  140;  contra.  White  v. 
Bheldon,  28  N.  Y.  S.  B.  476;  White  v.  Chapln,  12  Al- 
len, 516. 

The  right  to  cast  water  from  spouts  on  tbe  land 
of  another  cannot  be  acquired  by  twenty  years* 
sulTeranoe.    Conner  v.  Woodflll,  126  Ind.  86. 

No  action  will  lie  for  the  inteiruptlon  of  mere 
surface  water,  although  the  flow  has  continued  In 
the  same  general  manner  for  more  than  twenty 
years.   Parks  v.  Newburyport  10  Gray,  28. 

While  a  ditch  is  kept  open  on  the  servient  estate 
for  the  benefit  of  its  proprietors  tbe  owner  of  the 
dominant  estate  cannot  acquire  an  easement  in 
It  by  prescription.  Stoddard  v.  Filgur,  21 HL  App. 
«0. 

An  artificial  drain  may  be  acquired  by  prescrip- 
tlon.  Gueenard  v.  Bird,  88  La.  Ann.  796;  Kennedy 
V.  McCollam's  Suocession,  84  La.  Ann.  668. 

There  can  he  no  acquisition  of  a  prescriptive 
right  while  the  lower  owner  merely  permits  tbe 
water  to  flow  over  bis  land.  Swett  v.  Cutts,  60  N. 
H.4:«),0Am.Bep.276. 

The  maintenance  of  a  ditch  for  drainage  on  the 
land  of  a  lower  proprietor  gives  no  prescriptive 
rijrhts.    Fryer  v.  Warne,  29  Wis.  5U. 
SI  L.  R.  A. 


To  acquire  a  prescriptive  right,  the  use  must  not 
be  dependent  on  a  precarious  permission  of  the- 
lower  proprietor.  Delahoussaye  v.  Judlce,  13  La* 
Ann.  887, 71  Am.  Bea  68L 

Mere  acquiescence  on  the  part  of  the  lower  pro- 
mletor  in  the  passage  across  his  land  of  an  increased 
supply  of  water  will  not  give  a  prescriptive  right. 
Boynton  v.  Longley,  10  Nev.  60. 

To  acquire  an  easement  for  the  discharge  of  sur^ 
face  water  through  a  ditch  across  the  land  of  an- 
other by  prescription,  the  use  must  be  adverse* 
White  V.  Sbeldon,  86  Hun,  196. 

A  series  of  trespasses  In  permitting  the  overflow 
of  surface  water,  against  tbe  protest  of  tbe  ad- 
Joining  proprietor,  cannot  ripen  into  an  easement 
by  prescription.  Louisville  ft  N.  B.  Go.  v.  Hays,  11 
Lea,  888, 47  Am.  Bep.  20L 

Z.  FbDina  itroUudahef ore  subdivision  of  tracts. 

The  course  of  drainage  may  be  flxed  by  tbe  way 
in  which  an  owner  has  established  it,  and  then  sold 
the  tract  in  parcels,  with  reference  to  such  condi- 
tions.   Curtissv.  Ayrault.47N.T.78. 

The  owner  of  an  estate  which  issuheequently  cut 
up  into  parcels  may  impress  a  system  of  drainage 
on  the  several  parcels,  which  the  purchasers  can* 
not  avoid.  Blliott  v.  Bhett,  6  Bich.  L.  406, 67  Am. 
Deo.  76a 

XL  Z7^mcKDinssiouteretno,«te. 

The  doctrine  that  a  man  could  lawfully  get  ri<f 
of  his  surface  water  in  the  way  most  to  his  conven- 
ience regardless  of  tbe  effect  upon  his  neighbor 
has  not  proved  entirely  satisfactory  to  some  courts 
and  tbe  cases  of  Gray  v.  WuiLiamb  and  WiiiLiTTa 
V.  Chzoago,  B.  ft  K.  G.  B.  Co.,  which  are  here  re^ 
ported,  are  examples  of  the  protest  against  lt» 
Other  courts  have  mentioned  the  maxim,  sicutere 
tuo  ut  cUienum  non  IcBdas,  in  connection  wltb  the 
question. 

A  man  may  exercise  his  own  right  of  drainage 
on  his  own  land  as  he  pleases,  provided  he  does  nqt 
interfere  wltb  tbe  rights  of  otbers.  The  rigbt  of 
each  is  only  to  a  reasonable  user  or  management. 
Whatever  exercise  of  one's  right  is  reasonable  la 
not  an  interference  with  the  rights  of  others.  But 
an  interference  by  one  landowner  with  tbe  nat- 
ural drainage,  injurious  to  tbe  land  of  another  and 
not  reasonable.  Is  unjustifiable.  Bassett  v.  Salis- 
bury Mfg.  Co.  48  N.  H.  660, 82  Am.  Dec  179. 

Tbe  right  of  a  person  to  adjust  tbe  surface  of  his 
ground  is  governed  by  the  general  principle  that 
a  person  must  not  make  such  an  unwarraniabl& 
use  of  his  own  rights  as  to  seriously  obstruct  those 
of  his  neighbor.  Freudenstein  v.  Heine,  6  Mo» 
App.  287. 

A  railroad  oompany  may  be  required  to  have  re> 
gard  to  tbe  prevention  of  damage  to  an  landowner 
by  an  accumulation  of  surface  water,  when  tbe 
geographical  formation  and  surrounding  circum- 
stances are  such  as  to  show  that  such  precautions 
are  necessary.  Waterman  v.  Connecticut  ft  P.  Ri  v* 
era  R.  Co.  80  Y t.  610,  78  Am.  Dec.  826. 

And  where  it  Is  possible,  within  tbe  range  of  sny 
reasonable  expense,  to  save  adjoining  proprietors 
from  damage  from  the  flow  of  surface  water,  the 
railroad  must  do  it.  Hatch  v.  Vermont  Gent.  lU 
Co.  26  Vt.  40.  H.P.  F. 
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The  onlT  theory  suggesting  itself  under 
which  a  different  conclusion  could  be  reached 
is  to  be  found  in  the  doctrine  Of  McDanUU 
V.  Oummififfi^  iupra^  holding?  that,  upon  the 
failure  of  the  landowner  next  the  river  to 
construct  a  levee,  the  owner  of  lower  land 
in  the  rear  of  him  can  do  so,  even  though 
the  higher  land  near  the  river  is  surcharsed 
with  flood  water  as  a  consequence.  If  this 
may  be  done,  it  may  be  asked  in  case  a  levee 
is  built  by  the  landowner  next  the  river,,  as 
in  this  case,  which  restrains  the  major  por- 
tion of  the  flood  water,  why  may  not  the 
owner  of  lower  land  in  the  rear,  as  in  case 
of  this  defendant,  protect  himself  from  the 
minor  portion  or  seepai^e  water  by  a  sub- 
levee,  even  though  it  increases  the  quantity 
of  water  upon  the  owner  of  higher  land,  as 
in  case  of  plaintiff  here?  The 'answer  must 
lie  that  the  rule  enunciated  in  MeDaniel  v. 
Cummings  was  in  consonance  with  a  sound 
public  policy  favoring  a  cherished  object. 
viz.,  the  reclamation  and  improvement  of 
vahuible  lands  subject  to  overflow,  and  wss 
well  calculated  to  meet  and  do  justice  in 
<'.ases  where  the  owners  of  higher  lands  along 
the  rivers  refuse  or  nefflect  to  construct 
levees,  or  to  join  with  their  neighbors  in 
doing  so.  It  does  not  apply  here,  because  a. 
main  levee  has  been  built  upon  the  higher 
land  oontiguouB  to  the  river,  which  appeals 


to  effect,  in  the  mafn,  Uia  object  of  its  con- 
struction. To  permit  each  owner  of  lower 
lands  in  the  rear  to  constnict  sub- levees  to 
hold  back  the  seepage  water  escaping  from 
the  main  levee  would  be  to  permit  them  to 
flood  the  protected  higher  land  in  front,  and 
thus  practically  to  frustrate  the  beneflcial 
results  of  the  main  levee.  Such  a  rule,  when 
thus  extended,  would  tend  to  retard  rather 
than  promote  improvefhent  and  consequent 
prosp^ity.  Asa  conclusion,  after  a  cmfal 
examination  of  the  case  in  all  its  different 
aspects,  it  is  held  that  the  court  below  was 
correct  in  its  conclusions  that  plaintiff,  as 
the  owner  of  the  higher  land^  had  an  easement 
or  right  to  have  all  the  water  in  question, 
including  what  was  termed  ^'seepaj^e  water,* 
flow  from  her  land  to,  upon,  and  over  the 
land  of  defendant,  and  to  that  extent  the 
land  of  defendant  was  the  servient,  and  that 
of  the  plaintiff  the  dominant,  tenement. 

The  judgment  and  order  appealed/ram  should 
be  affirmed. 

We  concur:    Temple*  C;  Belcher,  0, 

Per  Cnrimm:  For  the  reasons  given  in 
the  foregoing  opinion  t?ie  judffinetU  and  order 
appecUedJrom  are  affirmed. 

Petition  for  rehearing  in  banc  denied. 
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1.  The  ri|^t  to  Interfere  with  the  flow 
of  enrlkce  water  is.  In  Iowa,  firoverned  by 
the  rule  that,  altboufirh  one  may  improve  bis  own 
land  as  he  pleases,  be  must  do  it  in  a  manner  such 
•as  not  unnecessarily  to  Injure  his  nei«rhbor. 

8«  An  action  for  obetmetion  of  rarfkee 
water  bj  a  railroad  embankmentt 
which  to  In  reality  based  upon  failure  tok^p 
open  a  ditch  alon^  the  side  of  the  embankment, 
to  not  for  a  ainffle  permanent  Injury  which  ac- 
crues with  the  makinir  of  the  embankment,  but 
an  action  accrues  with  each  Injury  from  failure 
to  keep  the  ditch  open. 

3«  A  railroad  eomi>any  knowing  that 
failure  to  keep  open  a  ditch  mlong  its 
embankment  as  It  existed  when  the  compan/ 
became  the  owner  of  the  road  caused  damaire  to 
adjoining  property  tollable  therefor  without  any 
express  notice  of  the  nutoance,  or  that  the  dam- 
•iree  therefor  had  not  been  paid  on  condemna- 
tion of  the  right  of  way,  since  such  damages  did 
not  constitute  a  proper  element  In  determining 
the  compensation  for  land  taken. 

4.  The  ralne  of  a  crop  destroyed  hj  an 
overflow  of  enrflkce  water  to  not  allowa- 
ble as  damages  for  an  obstruction  to  the  flow  of 
th^  water.  If  It  was  plainly  useless  to  plant  any 


KoTB.— As  to  rights  in  the  flow  of  surface  water, 
sec  note  to  the  preceding  case. 


crop  because  ft  was  certain  to  be  flooded  and  de- 
stroyed ;  but  in  such  cases  the  rental  value  and 
permanent  injury  to  the  land.  If  any,  constitutes 
the  measure  of  damage. 

6.  Ewidenoe  that  a  railroad  companj 
had  promised  to  drain  the  land  ie  ad- 
missible to  show  a  reason  for  planting  a  crop 
on  land  which  was  subject  to  overflow  by  reason 
of  the  railroad  embankment. 

6.  Ewidenee  that  ealwerts  tliroiifl^  a 
railroad  embankment  would  be  a  ma- 
terial help  <n  draining  land  Is  admissible  as 
showing  one  of  the  means  by  which  the  railroad 
oompany  oould  avoid  Injury  by  its  embankment. 

(May  18, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Van  Buren  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injuries  caused  by  the 
alleged  wronflrful  obstruction  of  surface  water. 
Afflrmed. 

Statement  by  Oiven,  J.: 

The  plaintiff  states  as  his  cause  of  action 
that  he  is  the  owner  of  the  land  described;  that 
the  defendant  so  constructed  its  line  of  railway 
across  said  lands  as  to  throw  up  an  embankment 
which  prevents  the  surface  water  and  other 
water  coming  on  his  lands  from  flowing  off  in 
their  natural  course,  and  causes  the  same  to 
collect  upon,  flow  back  over,  and  remain  upon 
his  lands,  to  bis  damage  $2,500.  Defendant 
answered,  denying  generally,  and  averring 
that  the  road  was  constructed  in  the  year  1871 
by  the  Burlington  &  Southwestern  Railway 


See  also  21  L.  R.  A.  611;  22  L.  R.  A.  46;  47  L.  R.  A.  127. 
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Oompanj;  that  the  construclion  wm  perma- 
nent, and  in  a  akillful  manner;  that  the  cause 
-of  action  is  barred,  the  cause  of  action,  if  auy, 
having  accrued  in  1871;  that  this  defendant 
became  the  owner  of  the  road  in  February, 
1882,  and  has  ever  since  operated  it.  The 
-case  was  tried  upon  these  issues,  and  on  ap- 
peal was  reversed;  this  court  holding  that  evi- 
dence of  facts  in  avoidance  of  the  piea  of  the 
statute  of  limitations  was  not  admissible  with- 
out being  pleaded  in  reply.  80  Iowa,  581. 
After  the  cause  was  remanded,  the  plaintiif 
filed  a  reply,  admitting  that  the  railroad  was 
•constructed  by  the  Burlington  A  Southwestern 
-Company  in  1871,  and  that  the  defendant  be- 
<»me  the  owner  in  1882.  Plaintiff  alleged 
that  after  the  construction  the  Burlington  «& 
^uthwestern  Ck>mpany  attempted  to  make  a 
way  for  the  water  on  plaintiff's  land  obstruct- 
-ed  by  the  embankment  to  escape  therefrom  by 
•cutting  a  ditch  along  the  north  side  of  the  em- 
bankment within  the  right  of  way,  but  that 
the  ditch  has  never  been  sufficient,  for  the  rea- 
'8on  that  it  was  permitted  to  fill  up  and  become 
•obstructed,  and  was  not  kept  open,  or  large 
•enough,  although  the  companies  attempted 
from  time  to  time  to  do  so;  that  defendant's 
aection  foreman  on  that  pan  of  the  road  re- 
peatedly proroiaed  to  open  said  drainage,  and 
put  in  culverts  sufficient  to  drain  said  land; 
that  he  did  some  work  in  cleaning  said  ditch 
nearly  every  year,  but  has  not  kept  it  suffi- 
•ciently  open  or  larse  enough  to  carry  off  the 
water,  although  puiintiff  had  repeatedly  re- 
-quested  him  to  do  so.  Defendant's  demurrer 
to  this  reply  beinff  overruled,  the  case  was 
tried  upon  these  issues,  and  a  verdict  and 
judgment  for  the  plaintiff.  Defendant  ap- 
peals. 

Mettn.  Sloan  A  Work,  H.  H.  Trimble 
4tnd  Palmer  Trimble  for  appellant. 

Mesm^,  Wherry  A  Walker  for  appellee. 

Given*  Jl,  delivered  the  opinion  of  the 
-court : 

1.  The  following  facts  are  shown  by  the  evi- 
dence introduced,  and  are  not  contraaicted  nor 
-disputed  in  the  testimony:  The  plaintiff  was 
the  owner  of  the  land  described  in  1871  and 
•ever  since.  In  that  year  the  Burlington  & 
Southwestern  Railway  Company,  havmg  ac- 
<iuired  a  right  of  way  over  said  land,  con- 
fitructed  a  solid  embankment  thereon  as  a  road- 
bed from  a  point  on  the  east  line  of  said  land 
southwesterly  across  it  to  Indian  creek,  a 
short  distance  west  of  the  west  line  of  the 
land.  A  brid^  was  constructed  across  Indian 
•creek  of  sufficient  capacity  to  carry  off  all  water 
flowing  in  that  stream.  In  consequence  of  the 
conformation  of  said  land  and  the  building  of 
-said  embankment  the  surface  water  falling  u|;>on 
the  land  and  coming  thereon  from  the  hiUs 
-north  and  west  of  it  was  prevented  from  flow- 
ing from  the  land  as  it  naturally  would  but  for 
the  embankment.*  Because  of  the  embank- 
ment, the  surface  water  stood  upon  said  land 
until  carried  off  by  settling  into  the  earth  and 
by  evaporation.  About  the  year  1877  the 
Burlington  &  Southwestern  Railway  Company 
-cut  a  ditch  along  the  north  side  of  the  embank- 
cnent  within  the  right  of  way  for  the  purpose 
-of  carrying  said  surface  water  southwesterly 
U1L.R.A. 


into  Indian  creek.  By  reason  of  this  ditch 
becoming  obstructed  with  sediment  and  dtfftrtt 
from  time  to  time,  it  failed  to  carry  off  the 
surface  water  from  plaintiff's  land.  The  ditch 
was  several  times  wholly  or  psrtially  cleared 
by  each  of  these  companies  while  operating 
the  road,  but  was  not  kept  so  as  to  drain  the 
surface  water  from  plaintiff's  land.  Thia 
railroad  was  operated  by  the  Burlington  & 
Southwestern  Railway  Company  and  its  re- 
ceiver, until  February,  1882,  since  which  time 
it  has  been  owned  and  operated  by  the  defend- 
ant company. 

2.  Appellant  cites  the  rule  of  the  common 
law,  namely,  "that  surface  water  is  a  common 
enemy,  which  every  landowner  may  repel  at 
pleasure  and  refuse  to  receive  on  bis  land," 
and  contends  that  this  is  the  rule  in  Iowa  as 
between  individual  landowners,  and  alike  ap- 

Slicable  to  individuals  and  railroad  companies, 
evcral  ca»es  are  cited  wherein  this  rule  has 
been  so  applied,  notably  CSstm  db  V.  R,  Oo,  v. 
8UteM,  78  Ind.  278,  88  Am.  Rep.  189;  aCor^ 
nor  y.  Fond  du  Lac,  A.  d  R  6,  Co.  C2  Wis. 
526,  88  Am.  Rep.  754.  The  rule  of  the  civil 
law  is  that  the  lower  land  owes  to  the  higher 
land  the  service  or  tervitude  of  being  bound  to 
receive  all  of  the  water  which  naturally  (with- 
out the  hand  of  man)  flows  down  upon  it. 
The  following  extract  from  the  case  of  BulUn» 
v.  Chicago,  R  1.  d  P.  R  Oo.^U  Iowa,  659, 
will  show  that  neither  of  these  rules  has  been 
adopted  in  Iowa  by  statute,  as  in  some  of  the 
states,norfo11owed  without  qualiflcation  by  this 
court.  It  is  there  said,  in  speaking  of  the  case 
of  Abbott  T.Kansas  Oitf/,  Si.J,  dC.B.  R.  Co., 

88  Mo.271,58  Am.  Rep.  581,  as  follows:  "That 
case  adheres  to  the  common-law  rule,and  seems 
to  depend  in  part  upon  the  fact  that  by  the  stat- 
utes of  Missouri,  the  common  law  is  made  the 
rule  of  action  and  decision  in  that  state.  In 
this  state  there  is  no  requirement  of  that 
kind,  and  we  are  free  to  determine  the  ques- 
tions involved  according  to  such  rules  of  law 
as  shall  seem  to  us  to  be  applicable.  The 
difSculty  which  must  sometimes  arise  from 
attempts  to  apply  tiie  strict  rule  of  the  com- 
mon law  to  all  cases  is  illustrated  by  the  fact 
that  the  supreme  court  of  Missouri  was  con- 
strained to  abandon  it  in  two  cases,  which 
were  overruled  in  the  one  cited  above.  Each 
case  must,  of  necessity,  depend  largely  upon 
its  facts.  Even  in  those  states  where  the 
common  law  prevails  the  courts  hold  that  the 
landowner  must  improve  his  property  in  a 
reasonable  manner.  Bosher  v.  Kansas  City, 
8L  J.  dt  a  B.  R.  Co.  eo  Mo.  829;  Abbott  v. 
Kansas  City,  8t.  J.  db  C.  B.  R.  Co.  supra;  Pet- 
ti(rreu)  V.  Evansnlle,  25  Wis.  229,  8  Am.  Rep. 
50.  But  persons  exercising  this  right  to  im- 
prove and  ameliorate  the  condition  of  their 
own  land  must  exercise  it  in  a  careful  and 
prudent  way.  Each  proprietor,  in  such  case, 
is  left  to  protect  his  own  lands  against  the 
common  enemy  of  all,  so  as  to  occasion  no 
unnecessarv  inconvenience  or  damage  to  plain- 
tiff. McCormick  v.  Kansas  City,  /».  J,  d  C. 
B.  R  Co.  57  Mo.  433.  See  also  Benson  v. 
Chicago  d  A.  R.  Co,  78  Mo.  504.  This  court 
said  in  Livingston  v.  McDonald,  21  Iowa,  172, 

89  Am.  Dec.  568,  that  the  rules  of  the  civil 
law,  so  far  as  they  deny  to  the  upper  owner 
the  right  to  collect  the  water  in  a  body,  or 
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precipitate  it  Id  greatly  increased  or  unnatural 
quantities  upon  bis  neighbor,  to  the  substantial 
injury  of  tbe  latter,  we  deem  to  be  just  and 
equitable;  and  to  this  extent  it  is  supported  by 
the  weight  of  authority  in  the  common- law 
coarts.  It  also  said  :  'We  recognize  tbe  gen- 
eral rule  that  each  may  do  with  bis  own  as  he 
pleases,  but  we  also  recognize  the  qualification 
that  each  should  so  use  his  own  as  not  to  in- 
jure his  neighbor.'  Id.  178.  Tbe  same  prin- 
ciple as  applied  to  tbe  obstruction  of  tbe  flow 
of  surface  water  from  the  dominant  to  the 
servient  estate  was  recognized  in  Drake  t. 
Chicago,  R.  L  db  P,  B.  Co.,  OS  Iowa,  302,  50 
Am.  Kep.  746.  The  rule  thus  far  adhered  to 
by  this  court  seems  to  be  just,  and  we  do  not 
think  there  is  sufflcient  cause  to  abandon  it. 
The  reasons  for  requiring  that  Improvements 
on  land  be  so  made  as  to  do  no  unnecessary 
injury  to  other  lands  app^ly  with  especial  force 
to  the  construction  of  railways." 

It  will  be  seen  from  this  case  and  Livingston 
y.  McDonald,  21  Iowa.  161,  89  Am.  Dec.  563, 
that  neither  of  the  rules  above  stated  have 
been  adopted  in  their  entirety  in  this  state,  but 
that,  in  common  with  the  courts  of  many  of 
tbe  states,  "we  are  free  to  determine  the  ques- 
tions involved  according  to  such  rules  of  law 
as  shall  seem  to  us  to  be  applicable."  It  is 
clearly  the  rule  in  this  state  that  persons  exer- 
cising the  right  to  improve  the  condition  of 
their  own  land' must  exercise  it  in  a  careful 
and  prudent  manner,  so  as  to  occasion  no  un- 
necessary inconvenience  or  damage  to  tbe 
servient  owner;  or,  in  other  words,  while  each 
may  do  with  his  own  as  he  pleases,  he  must 
do  so  in  a  manner  not  to  unnecessarily  injure 
his  neighbor.  There  being  evidence  tending 
to  show  that  the  defendant  and  its  predecessor 
could  have  relieved  the  plaintiff's  lands  from 
the  surface  water  by  keeping  open  the  ditch 
that  WHS  cut  for  that  purpose,  there  was  no 
error  in  overruling  the  defendant's  motion  for 
a  verdict,  nor  in  the  giving  and  refusing  in- 
structions as  to  the  rule  in  respect  to  surface 
water.  Tbe  case  being  so  exactlj^  within  the 
rule  announced  in  Sullenff  Case,  it  is  hardly 
necessary  that  we  refer  to  other  authorities. 
See,  as  relating  to  the  subject,  the  following 
cases :  Drake  v.  Chicago,  R.  I.  db  P,  R,  Go.  68 
Iowa,  803,  50  Am.  Rep.  746,  70  Iowa,  69; 
Moore  v.  Chicago,  B,  d  Q,  R,  Co,  75  Iowa, 
263;  Noe  v.  Chicago,  B,  <fe  Q.  R,  Co.  76  Iowa, 
860;  Whartop.  v.  Stevens  (Iowa)  15  L.  R.  A. 
630;  Hunt  v.  Iowa  Cent,  R.  Co.  (Iowa)  52  N. 
W.  Rep.  668. 

8.  It  is  claimed  on  behalf  of  defendant 
that,  as  the  obstruction — the  embankment—- 
was  a  permanent  structure,  the  cause  of  ac- 
tion is  single,  and  for  all  damages  present  and 
prospective;  that,  being  single,  the  cause  of 
action  accrued  at  the  time  of  tbe  first  injury, 
to  wit,  in  1872,  more  than  five  years  before  the 
commencement  of  this  action:  and  that,  there- 
foie.  the  action  is  barred.  While  it  may  be 
said  that  the  cause  of  action  as  stated  in  the 
petition  is  for  an  improper  construction  of  tbe 
embankment,  yet,  in  view  of  tbe  answer  and 
reply,  that  is  not  tbe  issue  upon  which  the 
case  was  tried,  but  rather  for  a  failure  to 
maintain  the  ditch  in  proper  condition  to 
carry  off  the  surface  water.  The  cause  of 
the  injury  thus  alleged  was  not  permanent, 
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bm  only  that  which  could  be  reasonably  and 
readily  removed,  and  with  the  removal  of 
which  the  injury  would  cease.  In  each  of  the 
cases  cited  tbe  cause  of  tbe  injury  was  perma- 
nent, and  consequently  damages  might  at  once 
be  fully  recovered.  Appellant  contends  ii> 
argument  that  the  ditch  along  the  embank- 
ment was  not  intended  to  drain  the  defendant's 
land,  but  was  a  mere  right  of  way  ditch,  and 
that  it  was  made  to  carry  the  water  fiom,  in- 
stead of  to,  Indian  creek.  We  do  not  so 
understand  the  evidence.  True,  the  plaintiff, 
in  speaking  of  the  condition  of  the  ditch,  and 
that  it  did  not  carry  off  the  water,  gave  as  » 
reason,  *'it  has  to  run  up  hill,"  basing  hi» 
answer,  no  doubt,  upon  tbe  obstructed  condi- 
tion of  the  ditch.  Henry  Rastoffer.  whO' 
worked  upon  that  section,  says:  "The  ditch 
commences  about  nineteen  or  twenty  rails  east 
of  tbe  west  line  of  tbe  plaintiff's  land,  and 
empties  into  Wolf  branch,  running  alongside 
of  the  track,  inside  of  the  right  of  way  fence." 
There  is  no  evidence  in  conflict  with  this,  nor 
with  tbe  conclusion  that  the  ditch  was  designed 
to  carry  off  the  surface  water  from  plaintiff's 
land  as  well  as  from  the  south  side  of  defend- 
ant's right  of  way.  The  cause  of  action  not 
l)eing  single,  nor  UHe  damages  prospective,  the- 
plaintiff's  right  to  recover  damages  sustained 
within  the  five  years  next  preceding  the  bring- 
ing of  this  action  was  not  barred. 

4.  Appellant  further  contends  that,  coming' 
into  the  ownership  of  the  railroad  as  it  did,  it  is 
not  liable  to  the  plaintiff  until  "express  notice- 
of  the  nuisance  and  demand  for  its  abatement 
was  served  upon  it."  There  can  be  no  doubt 
but  that  the  defendant's  officers  were  full^  in- 
formed of  the  fact  of  the  injury  complained 
of.  It  is  evident  that  they  knew  not  only  the 
conditions,  but  the  cause  thereof.  It  is  said 
that  in  the  absence  of  notice  the  defendant 
might  presume  that  this  damage  had  beeQ> 
taken  into  consideration  and  paid  for  in  the 
original  procurement  of  the  right  of  way. 
The  defendant  had  no  right  to  so  presume. 
Such  damages  are  not  an  element  in  assessing 
right  of  way  damages.  See  Drake  ▼.  Chicago, 
R,  LdbP.  R,  Co,  supra. 

6.  Appellant  complains  of  the  measure  of 
damages  submitted  to  the  jury.  Tbe  court 
instructed  the  jury  that  they  could  only  allow 
for  damages  sustained  within  the  five  years^ 
next  prior  to  the  bringing  of  this  suit,  and 
then  as  follows :  "In  arriving  at  this,  you  will 
find  tbe  different  times  that  it  was  flooded 
with  water  during  said  five  years,  caused  by 
said  embankment,  if  any.  Then  take  tbe 
value  of  the  land  each  time  before  the  flooding 
and  after  such  flooding,  considering  the  con- 
dition of  the  land  as  to  crops  as  well  as  other 
elements  in  arriving  at  this  difference  of  value* 
and  the  difference  in  value,  if  any,  would  be 
tbe  damage  on  account  of  any  particular  act 
of  flooding,  and  the  aggregate  of  said  sums, 
if  any,  will  be  the  amount  of  your  verdict. 
But  if  you  find  from  the  evidence  that  it  was 
fully  evident  to  the  plaintiff  at  any  time  that 
it  was  useless  to  plant  any  crop  upon  any  part 
of  the  land  in  question  because  it  was  certain 
to  be  flooded  and  destroyed,  and  that  plaintiff, 
notwithstanding  such  fact,  planted  a  crop 
upon  tbe  same,  and  it  was  destroyed  by  wMer 
which  was  caused  to  stand  npon  same  by  said 


1808. 


Lambert  ▼.  Alcobn. 


61t 


cmbankmeLt,  tlioo  the  value  of  the  crop 
plaoted  upon  the  Rame  under  such  circum- 
■taooea  is  not  an  c1en»ent  which  you  should 
conaider  in  estimating  bis  damapres,  but  you 
might  consider  the  rental  value  and  permanent 
injury  to  the  land,  if  any,  under  sucb  circum- 
Btances  in  estimatiDg  his  damages."  This  in- 
Btruction  is  clearly  within  the  rule  in  Drake  v, 
Chicago,  R,  1.  i  P.  R  Co,  and  BuUe»$  t. 
Chicaffo,  B,  1.  A  P.  R,  Co,  iupra;  and  Peden 
▼.  Chicago,  R,  1.  d  P,  R,  Co.  78  Iowa.  184. 

6.  Appellant  complains  of  certain  rulines 
of  the  court  in  admitting  testimony  over  hia 
objection.  Plaintiff  was  asked  if  bridge  62 
was  sufficient  to  carry  off  the  water  coming 
down  Wolf  branch,  to  which  he  answered, 
*'It  would  be  if  it  wasn't  for  the  water  run- 
ning from  Indian  creek."  Wolf  branch  is 
the  channel  into  which  the  ditch  alon^  the 
embankment  emptied,  and  through  which  it 
flowed  into  Indian  creek.  While  there  was 
no  complaint  as  to  the  cajMcity  of  bridi^e  62, 
there  was  no  error  in  admiltin||  the  evidence, 
as  it  related  directly  to  the  drainage  of  plain- 
tiflT's  land.  It  is  said  that  the  witness  was  not 
ahown  to  have  the  re(|ui9ite  skill  to  form  an 
opinion  as  to  the  sufficiency  of  the  bridge.  It 
appears  he  answered  from  actual  observation. 
Plaintiff  was  permitted  to  testify  that  his 
reason  for  planting  crops  was  that  Hosford 
and  Smith,  officers  connected  with  the  man- 
agement of  the  road  before  appellant  acquired 
it,  bad  promised  to  drain  bis  land.  The  court 
instructed  that  this  evidence  was  received  only 
for  the  purpose  of  bearing  upon  the  question 


as  to  why  the  plaintiff  con'inned  to  try  to 
cultivate  the  land,  and  that  it  should  not  be 
considered  for  any  other  purpose.  Evidence 
as  to  the  cultivation  of  crops  prior  to  the  five 
years,  and  the  effect  that  the  water  had  there- 
on, was  introduced  as  tendin<?  to  show  the 
effect  of  the  water  on  the  land  during  the  five 
years.  With  this  instruction  there  was  cer- 
tainly no  error  in  admitting  the  evidence. 
Mr.  Burton,  a  civil  engineer,  was  permitted  to 
answer,  over  appellant's  objection,  that  a 
couple  of  culverts  through  the  embankment 
would  help  materially  in  draining  the  land. 
This  evidence  was  proper,  as  showing  one  of 
the  means  by  which  appellant  coiud  have 
avoided  the  injury  complained  of.  A  witness 
was  permitted  to  testify  that  the  embankment 
waa  raised  two  or  three  inches  in  1886.  There 
was  no  pretense  that  this  change  in  the  em- 
bankment affected  the  flow  of  water,  and, 
while  the  evidence  was  immaterial,  it  was  cer- 
tainly without  prejudice  to  appellant.  Several 
witnesses  were  permitted  to  testify  thai  they 
were  engaged  in  cleaning  out  the  ditch  at  the 
time  they  heard  of  the  commencement  of  this 
suit;  that  they  did  not  finish  work,  but  were 
ordered  to  quit,  and  that  they  had  worked 
part  of  two  days.  It  is  probable  that  this 
work  was  being  done  on  the  day  the  suit  was 
brought  and  the  dav  following.  It  was  cer- 
tainly so  near  that  time  as  that  no  prejudice 
can  result  from  admitting  that  evidence. 

Our  examination  of  the  case  leads  us  to  the 
conclusion  that  the  judgment  qf  the  Dietrid 
Court  ehaiUd  be  affirmed. 
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1.  A  waterooiirse  exists  withlii  the  rule 
that  the  owner  of  a  dominant  heritaire 
wm^0  by  ditches  and  drains*  cast  stu> 
Dace  water  ttom  his  own  land  into  a 
watercoorse*  even  if  the  quantity  of  water 
thrown  upon  the  servient  heritage  is  inoreased,— 
tf  the  conformation  of  the  land  Is  such  as  to  give 
to  the  surface  water  flowing  from  one  tract  to 
the  other  a  llzed  and  determinate  course  so  as  to 
uniformly  discharge  it  upon  the  servient  tract  at 
a  fixed  and  definite  point. 

8,  Widening^,  deepenin|f»  or  even  oonp 
stractin^  a  drain  beneath  the  snrfkce 
ofV  a  watercourse  for  the  drainage  of  sur- 
face water  does  not  constitute  an  abandonment 
of  the  natural  watercourse  so  as  to  destroy  any 
rights  as  to  the  drainage  of  surface  water  Into  it. 

8.  The  rule  preventini;  the  removal  of 
natural  barriers  so  as  to  let  water  fiow  onto 


lower  lands,  which  would  not  otherwise  flow  in 
that  direction,  does  not  apply  to  the  deepening 
of  the  natural  outlet  over  the  rim  of  a  surface- 
water  pond  so  as  to  drain  the  pond. 

4.  An  award  of  solicitor's  Ibes  as  part 
of  the  damag^es  on  dissolntion  of  an  in- 
junction cannot  be  sustained,  if  there  Is  noth- 
ing to  show  what  portion  of  the  services  were 
rendered  In  attempting  to  procure  such  dissolu- 
tion as  distinguished  from  those  rendered  In  gen- 
eral defense  of  the  suit. 

6.  Services  rendered  in  attemptingr  to 
procure  a  dissolution  of  an  injunction 
pendente  lite  in  a  suit  to  enjoin  an  increase 
In  the  fiow  of  surface  water  are  to  be  distin- 
guished from  those  rendered  in  making  a  gen- 
eral defense  to  the  Injunction  suit  for  the  pur- 
pose of  awarding  counsel  fees  as  part  of  the 
damages  occasioned  by  the  Injunction. 

6.  Complainant  has  the  burden  of 
proofs  in  a  suit  to  restrain  the  draining  of  sur- 
face water  over  complaloant^s  lands  out  of  its 
natural  course,  if  defendant  denies  all  Intention 
to  do  so;  and  If  such  burden  is  not  sustained 
complainant  cannot  have  a  decree  In  bis  favor. 


NOTB.— The  above  case  is  perhaps  the  most  rad- 
ical In  support  of  the  right  to  rid  one's  land  of  sur- 
face water  which  has  yet  been  decided.  As  will  be 
•een  from  the  fiote  to  Gray  v.  HoWilllams,  ante^ 
MB,  few  courts  recognise  any  right  to  cut  outlets 
to  ponds  for  the  purpose  of  draining  them  onto  a 
S1L.KA. 


lower  proprietor,  while  the  almost  unanimous  doo- 
trlne  is  that  swales  are  not  watercourses  as  ap- 
pears from  the  wtte  to  Wharton  v.  Stevens  (Iowa) 
15  £<.  K.  A.  630.  Wharton  v.  Stevens  Itself  Is  how- 
ever nearly  in  line  with  Lambbeit  v.  Algorit,  io 
holding  a  swale  to  be  a  watercourse. 


6ee  also  22  L.  R.  A.  45. 


6U 


IiiUHon  ScraEMB  Coubt. 


Jah., 


fjanuarj  10. 18i8> 

CROSS- APPEALS  from  a  JadgmeDt  of  the 
Appellate  Court,  Second  District,  afflrm- 
iog  a  Jadgmeot  of  the  Circuit  Court  for  La 
8i3]e  County  grantiuj 


a  part  of 
the  relief  demanded  In  an  'action  brought  to 
enjoin  defendant  from  cutting  ditches  in  such 
a  way  as  to  drain  surface  water  in  unusual 
quantities  onto  the  lands  of  complainants. 
Affirmed  in  pari  and  merged  in  pari. 

The  facts  are  stated  in  the  opinion. 

Meuri.  Brown  di  Ajmru  and  J.  B.  Rle«» 
for  appellants: 

There  must  have  existed  on  both  the  lands 
of  the  parties  a  connected  watercourse  by  which 
the  proposed  drainage  was  to  be  effected. 

Peek  V.  Herrington,  109  HI.  611,  60  Am.  Rep. 
627;  MiOer  ▼.  LatOach,  47  Pa.  154,  86  Am. 
Dec.  621;  Butler  t.  Peek.  16  Ohio  St.  884,  88 
Am.  Dea  452;  Washb.  Easem.  858, 864;  High- 
uay  cf  Pre-emption  Comre,  ▼.  "Whiteitt,  16  III. 
App.  818;  Wagner  y.  Chaney,  19  SI.  App.  646; 
Hieke  v.  SiUiman,  98  111.  255;  JHckineon  y. 
Worcester,  7  Allen,  19;  Livingston  v.  McDon- 
ald, 21  Iowa,  160,  89  Am.  Dec.  668;  Washb. 
Easem.  224,  §  16;  Martin  t.  Riddte,  26  Pa. 
415;  Kauffman  ▼.  Orieiemer,  26  Pa.  407,  67 
Am.  Dec.  487. 

Increase  of  the  burden  on  lower  heritage,  by 
enlargement  of  the  open  ditch  across  appellee  s 
land  from  time  to  time  during  the  past  twenty 
years,  must  of  necessity  prevent  any  prescrip- 
tive right  of  flow  over  land  of  appellants  from 
being  acquired  by  appellee. 

Tiedeman.  Real  Prop.  605;  Wood,  Nuis 
ances,  457,  §  416;  Washb.  Easem.  287,  §  48. 

No  prescriptive  right  to  such  flow  can  be 
gained  by  even  twenty  years'  enjoyment. 

Bawetron  v.  Taylor^  11  Exch.  869;  Wood, 
Nuisances,  416, 416. 

The  owner  of  the  higher  lands  has  no  right 
to  open  or  remove  natural  barriers  and  let  on 
to  lower  lands  water  which  would  not  other- 
wise naturally  flow  in  that  direction. 

Andereon  y.  Hendenon,  124  111.  164;  Dayton 
y.  Drainage  Comre.  128  III.  271:  Kauffman  y. 
.  Orieiemer,  26  Pa.  407,  67  Am.  Dec.  487. 

He  must  drain  into  a  natural  watercourse  or 
channel  on  dominant  heritage. 

Peek  v.  Herrington,  Wagner  y.  Ohaney  and 
Eighwaye  of  Preemption  Comrs,  y.  Whiteitt, 
supra. 

He  cannot  collect  water  from  the  dominant 
heritage  by  ditches  and  other  artificial  means, 
and  without  discharging  them  into  a  natural 
watercourse  on  dominant  heritage,  but  instead 
into  an  artificial  channel,  discharge  them 
through  the  same  upon  lower  lands. 

Wagner  v.  Chancy,  19  111.  App.  646;  Hicke  y. 
BiUiman,  93  HI.  255;  Miller  y.  Laubaeh,  47 
Pa.  154,  86  Am.  Dec.  521. 

There  did  not  exist  across  either  the  lands  of 
appellee  or  those  of  the  appellants,  or  of  all 
collectively,  a  natural  watercourse  at  time  of 
commencement  of  this  suit,  or  prior  thereto. 

Angell,  Watercourses,  2,  5;  Earlv,  DeHart, 
18  N.  J.  Eq.  288.  72  Am.  Dec.  895. 

An  upper  proprietor  cannot  conduct  surface 
water  from  his  land  by  new  channels  in  un- 
usual quantities  on  to  particular  parts  of  land 
below  him  to  the  injury  of  the  lower  pro- 
prietor. 
21  L.  R.  A, 


Washb.  Easem.  868,  §  209;  Peek  y.  HerHng- 
ton,  100  Dl.  620,  60  Am.  Rep.  637;  Hieke  v. 
SiUiman,  eupra;  Herrington  y.  Peek,  11  DL 
App.  62;  Livingston  y.  McDonald,  31  Iowa, 
160,  89  Am.  Dec.  668;  Martin  ▼.  Riddle,  26 
Pa.  416;  WaMe  y.  New  Tork  Cent.  B.  (h.  66 
Barb.  418;  MiOer  y.  Laubaeh,  supra;  Butler 
y.  Peek,  16  Ohio  St.  884.  88  Am.  Dec  453; 
Ten^Mon  ▼.  Voshioe,  73  Ind.  184,  87  Am. 
Rep.  160;  Dickinson  ▼.  Worcester,  7  Allen,  19; 
Kauffman  y.  Oriesemer,  36  Pia.  407,  67  Am. 
Dec.  487;  Oooley,  Torts,  677;  Wood,  Nuis- 
ances, 404;  Angell,  Watercourses.  §  108. 

Messrs.  Fowl«r  Bros.,  for  appellee: 

An  owner  of  the  dominant  heritage  has  the 
right  to  drain  his  land  by  ditches  into  the  nat- 
ural channel  or  watercourse. 

PlBck  y.  Herrington,  109  III.  620,  60  Am. 
Rep.  627;  Kankakee  Drainage  Diet.  y.  Lake 
Fork  /Special  Drainage  Diet.  Comrs.  180  Dl. 
266;  Highways  <^  Pre-emption  Comrs.  y.  Whit- 
iCtt,  15  Dl.  App.  828;  Anderson  y.  Henderson, 
124  DL  170;  Graham  r.  Keene,  84  DL  App.  90. 

The  same  rule  in  this  state  applies  to  surf  act 
water  as  to  running  streams. 

Oraham  y.  Keene,  supra;  Perk  y.  Herring^ 
ton,  109  in.  611,  60  Am.  Rep.  627;  OiWiam  y. 
Madison  County  B.  Co.  49  Dl.  484,  95  Am. 
Dec.  627;  Gormley  y.  Sartford,  62  IlL  159; 
Wagner  y.  Ohaney,  19  111.  App.  646:  Tot^  y. 
Bonnefoy,  128  111.  668;  Anderson  ▼.  Henderson, 
124  111  164;  Kankakee  Drainage  Diet.  y.  lAike 
Fork  Special  Drainage  Diet.  Comrs.  180  DL 
264;  Toung  v.  Maquon  Tvp.  Highway  Comrs. 
184  111.  669. 

Bailey*  Oh,  «7.,  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  chancery  brought  bj 
Menzo  Lambert  and  Hannibal  Hill  against 
Joseph  Alcorn  to  restrain  the  defendant  from 
putting  a  system  of  tile  drains  on  his  own 
land,  and  extending  the  same  across  certain 
adjoining  land  belonging  to  Mary  Wilson, 
whereby  the  surface  water  of  the  aefendant*s 
land  would  be  discharged  into  a  ditch  in  a 
public  highway,  whence  it  would  flow  onto 
and  across  the  lands  of  the  complainants  to- 
wards the  stream  know  as  ** Indian  Creek.* 
The  defendant  is  the  owner  of  a  tract  of  land 
of  somewhat  irregular  shape,  containing 
about  160  acres;  the  north  line  of  the  tract 
being  the  line  running  east  and  we&t  through 
the  centers  of  sections  8,  9,  and  10  of  a  certain 
township  in  La  Sal le  county.  Adjoining  the 
defendant's  land  on  the  west  Is  a  tract  of 
about  40  rods  in  width,  belonging  to  Mary 
Wilson.  Lambert,  one  of  the  complainants, 
owns  a  tract  of  land  80  rods  in  width,  east 
and  west,  lying  immediately  west  and  north 
of,  and  cornering  upon,  the  land  of  Mary 
Wilson.  Immediately  west  of  Lambert's 
land  is  another  tract  80  rods  in  width,  also 
belonging  to  Mary  Wilson ;  and  adjoining 
that  land  on  t^e  west  is  the  land  of  com- 
plainant Hill.  Indian  creek  runs  some  dis- 
tance to  the  west  of  Hill's  land.  The  de- 
fendant's land,  and  the  first-mentioned  tract 
belonging  to  Mary  Wilson,  are  bounded  on 
the  north  by  a  highway,  which  runs  from  a 
point  a  considerable  distance  east  of  those 
tracts  to  a  point  a  few  rods  west  of  the 
southeast  comer  of  Lambert's  land,  where  it 
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tenninates  In  anotber  highway,  ranning  from 
the  northeaat  to  the  southweat,  and  catting 
mcroaa  Jjambeit'a  land  near  ita  oorner. 

The  bill  allegea  that  the  defendant*a  land 
ia  Tery  wet,  and  at  certain  seasona  of  the 
year  filled  with  aloughs  and  ponda ;  that  such 
alonghs  and  ponda  are  the  natural  receptaclea 
of  the  moat  of  the  anrfaoe  water  falling  upon 
the  defendant'a  land;  that»  if  left  to  ita 
natural  courae,  TerT  little,  if  any,  of  the 
aurfaoe  water  woula  flow  to  and  upon  the 
land  of  the  complaiuanta ;  that  their  landa 
are  good  farm  lands,  and  under  good  cnlti ra- 
tion, and  very  valuable ;  that  tne  defendant 
18  preparing,  by  means  of  a  tile  drain,  to 
drain  all  of  his  land  upon  the  landa  of  the 
complainants,  to  their  iireparable  injury; 
that  the  natural  course  of  the  water  is  not  to 
and  upon  the  lands  of  the  complainants ;  and 
that  it  could  never  reach  or  damage  their 
lands,  save  by  artificial  means.  The  defend- 
ant, by  his  answer,  admits  that  some  portions 
of  his  land  are  low  and  wet,  but  not  boggy 
or  swampy ;  that  there  are  upon  portions  of 
his  land  basins  or  natural  depressions,  that 
during  wet  seasons  of  the  year  fill  up  with 
water,  forming  small  ponds;  that  above  a 
certain  point  or  level  such  ponds  will  over- 
flow, and  pass  off  from  the  defendant's  land, 
in  a  westerly  or  northwesterly  course,  down 
through  a  natural  depression  in  the  surface 
of  the  land,  into  Indian  creek;  that  all  the 
water  accumulating  on  the  defendant's  land 
(except  in  a  designated  part  of  the  southwest 
portion  thereof,  and  except  as  retained  in  the 
natural  depressions  in  the  surface  of  the  soil) 
has  80  passed  off,  along  such  draw  or  natural 
depression  in  the  surface,  ever  since  the  orig- 
inal settlement  of  the  country,  and  before  any 
of  the  lands  were  fenced,  or  any  ditches  or 
drains  were  cut  through  them;  that  this 
natural  depression  in  the  surface  Is,  and  for 
all  time  has  been,  a  natural  course  for  the 
water  accumulating  on  the  defendant's  land 
to  pass  off  into  Indian  creek ;  that  the  water 
accumulating  in  some  of  the  ponds  on  the  de- 
fendant's land  naturally  passes  off,  of  itself; 
that  in  others  the  water,  having  no  means 
of  escape  except  hj  evaporation,  percolates 
through  the  adjoining  land,  rendering  much 
of  it  wet  and  unfit  for  cultivation,  and  ren- 
dering the  land  unhealthy  for  the  defendant 
and  his  family ;  that  if  the  water  should  be 
drained  off,  as  it  easily  can  be,  the  land 
would  become  healthv,  rich,  and  productive. 
The  answer  further  alleges  that  in  the  year 
1890  he  decided  to  drain  certain  portions  of 
his  land,  and  for  that  purpose  he  purchased 
large  quantities  of  drain  tile,  and  employed 
competent  and  skillful  persons  to  lay  out 
drains  across  that  portion  of  his  land  along 
the  above  natural  depression  in  the  surface, 
west,  into  a  similar  drain  laid  along  the  same 
natural  depression  across  the  land  of  Mrs. 
Wilson;  that  he  had  cut  a  ditch  and  laid  a 
tile  drain  from  the  west  line  of  his  land, 
easterly,  some  50  or  GO  rods,  when  the  injunc- 
tion in  this  suit  was  served ;  that  he  intended 
to  extend  his  tile  drain  to  the  east  line  of 
his  land,  and  to  lay  lateral  drains  south  from 
the  main  drain  on  so  much  of  his  land  as 
would  naturally  discharge  its  waters  in  that 
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direction,  although  he  had  not  yet  attempted 
to  determine  how  far  the  waters  \%uuld 
natural  1  y  flow  in  that  d  i  recti  on.  The  answer 
denies  that  his  proposed  drains  would  work 
permanent  or  irreparable  inlury  to  the  com- 
plainants, and  denies  that  he  proposed,  or 
had  attempted,  to  drain  the  water  accumulat- 
ing on  the  southeasterly  part  of  his  land, 
above  mentioned,  into  the  draw  or  natural 
depression  running  towarda  the  west,  and 
discharging  water  onto  or  through  the  com- 
plainafits'  lands ;  but,  on  the  contrary,  dis- 
claims any  intention  of  ever  doin^  so. 
The  cause  beiuff  heard  on  pleadings  and 

J^roof ,  the  court  roimd  that  the  defendant's 
and  is  flat  and  wet,  and  that  there  are  several 
ponds  thereon,  formed  by  natural  depressions 
m  the  surface ;  that,  in  times  of  heavy  raina 
and  melting  snows,  these  ponds  fill  with 
water;  that  there  is  a  natural  depression, 
slough,  swale,  or  draw  extending  across  the 
defendant's  land,  except  the  southeast  part 
thereof,  and  extending  westerly  across  the 
land  of  both  the  complainants,  and  empty- 
ing into  Indian  creek,  wherein  surface  water 
from  rains  and  melting  snows  has  always, 
in  a  state  of  nature,  passed  from  the  defend- 
ant's land,  except  as  above  mentioned,  across 
the  lands  of  the  complainants,  to  the  creek, 
and  when,  in  times  of  high  water,  these 
ponds  have  overflowed,  the  natural  course  of 
the  water  has  been  through  the  same  natural 
draw  or  watercourse  to  the  creek ;  that 
about  fifty  acres  in  the  southeast  part  of  the 
defendant's  land  do  not  naturally  discharge 
their  surface  water  westerly  through  this 
draw  or  watercourse.  The  court  further 
found  that  the  material  allegations  of  the 
bill  were  not  sustained  by  the  proofs,  ex- 
cept as  to  the  fifty  acres  above  mentioned, 
and  that  the  material  allegations  of  the  de- 
fendant's answer  were  sustained  by  the 
proofs,  except  as  to  the  fifty  acres ;  that  as 
to  the  fifty  acres  the  equities  were  with  the 
complainants,  and  they  were  entitled  to  have 
the  injunction  made  perpetual ;  but  that  as 
to  all  the  other  lands  of  the  defendant  the 
equities  were  with  the  defendant,  and  he  was 
entitled  to  have  the  injunction  dissolved. 
A  decree  was  accordingly  entered,  making 
the  injunction  perpetual  as  to  the  fifty  acres, 
and  dissolving  it  as  to  the  residue' of  the 
land ;  and  the  defendant  was  adjudged  to 
pay  one  tenth  of  the  witness  fees,  and  of  the 
fees  of  the  sheriff  for  serving  subpoenas,  and 
the  complainants  were  adjudged  to  pay  the 
residue  of  the  costs.  By  leave  of  the  court 
the  defendant  filed  his  suggestions  of  dam- 
ages on  dissolution  of  the  injunction,  and 
upon  the  hearing  of  his  suggestions  the  court 
assessed  his  damages  at  $888. 55  and  a  decree 
was  thereupon  rendered  in  his  favor,  and 
against  the  complainants,  for  that  sum.  From 
the  foregoing  decree  the  complainants  ap- 
pealed to  the  appellate  court,  and  assigned 
various  errors.  The  defendant  also  assigned 
as  a  cross  error  that  portion  of  the  decree 
making  the  injunction  perpetual  as  to  fifry 
acres  of  his  land.  The  appellate  court  over- 
ruled tlie  errors  assigned  by  both  parties,  and 
affirmed  the  decree  in  all  respects.  The  com- 
plainants, by  a  further  appeal,  have  now 
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brought  the  record  to  this  court,  and  sub- 
stantial ly  the  same  errors  and  cross  errors  are 
assigned  here  as  in  the  appellate  court. 

The  evidence  adduced  at  the  hearing  is 
quite  Toluminous,  and  relates  mainly  to  the 
topoflraphv  of  the  lands  of  the  complainants 
and  defendant,  and  of  the  other  lands  in  that 
▼icinity.  Without  pausing  to  state  any  por- 
tion of  the  evidence  in  detail,  it  will  suffice 
for  us  to  say  that  we  have  given  it  careful 
consideration,  and  find  that  it  clearly  estab- 
1  ishes  the  f ol  lo wi ng  facts :  The  landtf  owned 
by  the  parties  to  this  suit  form  a  part  of  a 
botly  or  tract  of  land  containing  three  or 
four  thousand  acres,  or  more,  lying  south 
and  east  of  Indian  creek,  and  being  almost 
wholly  low,  flat,  and  nearly  level,  and  in- 
terspersed with  small  depressions,  which  in 
wet  weather  are  filled  with  water,  and  be- 
come small  ponds.  The  general  slope  of 
this  laud  is  towards  the  creek,  and  there  Is, 
and  was  when  the  land  was  in  its  natural 
state,  a  slight  depression  or  swale  running 
across  the  northerly  side  of  defendant's  land, 
and  thence,  across  the  land  owned  by  Mrs. 
Wilson,  to  the  highway  runninir  alonir  the 
northern  boundary  of  her  land  and  that  of 
the  defendant,  and  thence,  in  a  general  di- 
rection a  little  north  of  west,  across  the 
lands  of  the  complainants  and  other  inter- 
vening; tracts,  to  the  creek.  The  descent 
along  this  swale  or  depression  towards  the 
creek  is  slight;  the  elevation  of  its  bed,  as 
shown  by  measurements  in  evidence,  at  the 
easterly  line  of  the  defendant's  land,  being 
a  little  less  than  80  feet,  and  at  the  westerly 
line  a  little  over  27  feet,  above  the  level  of 
the  creek.  But,  as  we  understand  the  evi- 
dence, it  is  shown  with  sufficient  clearness 
that  in  times  of  high  water  the  drainage 
'  from  all  the  defendant's  land,  except  about 
fifty  acres  in  the  southeast  portion  of  it,  is, 
and  always  has  been,  -through  this  depres- 
sion or  swale,  over  the  lands  of  the  com- 
plainants and  other  intervening  tracts,  into 
the  creek.  It  does  not  appear  that  the  cur- 
rent along  this  depression  has  ever  been 
sufficiently  strong  to  wash  out  or  form  a 
distinct  channel ;  but  the  depression  is  well 
marked,  and  sufficient  to  determine  the  di- 
rection and  course  of  the  flow  of  surface 
water  from  the  defendant's  land.  Some 
years  ago  an  open  ditch  was  dug  on  the  de- 
lendant's  land,  alonp:  the  course  of  this  de- 
pression, for  the  purpose  of  carrying  off  the 
water  from  his  land  more  rapidly ;  and  the 
main  tile  drain  which  he  was  havine  laid 
at  the  time  the  injunction  was  served  com- 
menced at  the  point  the  swale  or  depression 
in  question  enters  the  highway,  and  ran 
thence,  along  the  line  of  the  open  ditch, 
across  the  corner  of  Mrs.  Wilson's  land,  and 
thence  easterly  on  the  defendant's  land.  The 
defendant's  scheme  of  drainage  involved  the 
extension  of  this  main  drain  to  the  easterly 
line  of  his  land,  and  the  connection  with  it 
of  lateral  tile  drains  from  the  south  sufficient 
to  drain  his  entire  land,  except  the  fifty  acres 
above  mentioned. 

The  complainants'  contention  is,  first, 
that  but  a  small  portion  of  the  defendant's 
land  naturally  orained  towards  the  west 
along  the  depression  in  question,  and  that 
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before  the  construction  of  artificial  ditches  a 
large  portion  of  the  land  covered  by  the 
proposed  system  of  tile  drains  found  an  out- 
let lor  its  surface  waters  in  other  directions. 
Upon  this  question  the  evidence  is  somewhat 
conflicting,  but,  after  the  most  mature  con- 
sideration we  have  been  able  to  give  to  it, 
we  are  of  the  opinion  that  it  sustains  the 
finding  of  the  circuit  court,  and  shows  that 
all  the  defendant's  land  which  he  is  now 
seeking  to  drain,  when  in  a  state  of  nature, 
discharged  its  surface  water  through  the 
swale  or  depression  in  question  into  Indian 
creek. 

But  the  next,  and,  as  it  seems,  the  princi- 
pal, contention  of  the  complainants  is  that» 
to  sustain  the  decree  of  the  circuit  court, 
there  must  have  existed  on  the  land  of  both 
the  complainants  and  the  defendant,  at  the 
time  of  the  commencement  of  the  suit,  a 
connected  natural  watercourse, — ^that  is,  a 
well-defined  channel  or  canal,  havine  its 
bed  and  sides  or  banks, — through  which  tlie 
proposed  drainage  from  the  defendant's  land 
onto  the  lands  ot  the  complainants  was  to  be 
effected ;  and  it  is  insisted  that  there  waa  in 
fact  no  channel  or  watercourse  of  that  char- 
acter on  the  land  of  either  the  complainants 
or  defendant,  and,  if  there  was,  the  pro- 
posed system  of  drainage  wholly  iirnores  its 
existence,  so  far,  at  least,  as  the  defendant's 
land  is  concerned ;  the  plan  being  to  dis- 
charge the  surface  water  from  the  defendant's 
land  through  an  entirely  new  and  artificial 
channel,  viz.,  a  tile  drain  laid  several  feet 
beneath  the  surface  of  the  ground.  One 
radical  fallacy  in  this  contention  arose  out  of 
the  restricted  definition  sought  to  be  placed 
by  the  complainants  upon  the  term  ''water- 
course, "  as  applied  to  the  drainage  of  surface 
water  from  one  tract  of  land  onto  another. 
If  the  conformation  of  the  land  is  such  aa 
to  give  to  the  surface  water  flowing  from  one 
tract  to  the  other  a  fixed  and  determinate 
course,  so  as  to  uniformly  discharge  it  upon 
the  servient  tract  at  a  fixed  and  definite 
point,  the  course  thus  uniformly  followed  by 
the  water  in  its  flow  is  a  watercourse,  within 
the  meaning  of  the  rule  applicable  to  that 
subject.  Doubtless  such  watercourse  can 
exist  only  where  there  is  a  ravine,  swale,  or 
depression  of  greater  or  less  depth,  and  ex- 
tending from  one  tract  onto  the  other,  and  so 
situated  as  to  gather  up  the  surface  water 
falling  upon  the  dominant  tract,  and  to  con- 
duct it  along  a  definite  course  to  a  .definite 
Soint  of  discharge  upon  the  servient  tract, 
iut  it  does  not  seem  to  be  important  that  the 
force  of  the  water  fiowinir  from  one  tract  to 
the  other  has  not  been  suBScient  to  wear  out 
a  channel  or  canal  having  definite  and  well- 
marked  sides  or  banks.  That  depends  upon 
the  nature  of  the  soil  and  the  force  and 
rapidity  of  the  fiow.  If  the  surface  water 
in  fact  uniformly  or  habitually  fiows  off 
over  a  given  course,  having  reasonable  limits 
as  to  the  width,  the  line  of  its  flow  is,  within 
the  meaning  of  the  law  applicable  to  the. 
discharge  of  surface  water,  a  watercourse. 
This  deflnition,  though  not  in  accordance 
with  the  decisions  of  the  courts  of  some  of 
the  other  states,  is,  as  we  think,  borne  out  bj 
the  decision  of  this  court  in  Pick  ▼.  Htrrinff- 
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(em,  109  ni.  611,  50  Am.  Rep.  627.  That 
was  a  suit  brought  by  Herriogton  to  restrain 
Peck  aud  another  from  draining  certain 
filonghs  or  small  ponds  into  what  was  claimed 
to  be  a  natural  watercourse  or  channel  on 
their  lands,  and  extending  across  the  land  of 
Herrington  to  a  stream  of  water.  This  water- 
course consisted,  as  it  seems,  of  a  swale  or 
depression  in  the  land  extending  from  the 
Ticinity  of  the  sloughs  or  ponds  to  be  drained 
to  a  stream  nearly  two  miles  away,  and  was 
the  channel  through  which,  in  its  natural 
state,  the  surface  water  was  discharged  from 
the  lands  bordering  upon  it  into  the  stream. 
The  point  was  made  that  such  channel  was 
not  a  watercourse,  within  the  accepted  legal 
definition.  On  that  point  we  said:  *'It  is 
not  denied,  as  we  understand  the  argument, 
that  the  owner  of  a  dominant  heritage  may, 
by  ditches  and  drains,  drain  his  own  land 
into  the  natural  and  usual  channel  or  water- 
course, even  if  the  quantity,  of  water  thrown 
upon  the  servient  heritage  is  increased.  But 
it  is  said  there  is  no  natural  watercourse 
here,  into  which  the  ponds  could  be  drained ; 
and  in  support  of  this  position  we  have  been 
referred  to  Hayt  v.  Hudson,  27  Wis.  656,  9 
Am.  Rep.  478,  and  other  like  cases  in  that 
state,  where  it  is  held  that  a  watercourse  or 
natural  channel  is  a  stream  usually  flowing 
in  a  particular  direction,  in  a  definite  chan- 
nel, and  discharging  into  some  other  stream 
or  body  of  water,  and  the  term  does  not  in- 
clude surface  water  conveyed  from  a  higher 
to  a  lower  level  for  limited  periods.  It  is  a 
sufficient  answer  to  the  position  taken  that 
the  rule  established  in  Wisconsin  has  never 
been  adopted  in  this  state,  but  on  the  other 
hand  the  same  rule  has  been  applied  to  sur- 
face water  flowing  in  a  reeular  channel  as  is 
applied  to  a  watercourse.''^  The  facts  in  the 
MerringUm  Case  are,  in  all  their  material 
features,  so  precisely  analogous  to  those  pre- 
sented by  the  record  now  before  us  that  it 
Is  impossible  to  distinguish  between  them ; 
and  the  rule  in  relation  to  channels  through 
"Which  surface  water  only  is  accustomed  to 
flow,  laid  down  in  that  case,  is  equally  ap- 
plicable here. 

The  point  that  the  proposed  system  of 
drainage  is  in  fact  an  abandonment  of  the 
natural  watercourse,  if  one  ever  existed,  is 
scarcely  worthy  of  serious  consideration.  It 
assumes  that  a  natural  watercourse,  if  used 
at  all,  must  be  used  in  its  natural  state,  and 
is  therefore  incapable  of  improvement,  either 
by  being  deepened  or  widened  by  artificial 
means,  or  by  the  construction  along  its  course 
of  a  channel  or  drain  beneath  the  surface, 
for  the  purpose  of  more  effectually  carrying 
off  the  surface  water  from  the  laud.  Or  the 
assumption  seems  to  be  that  the  construction 
of  such  improvements  creates  a  substantively 
new  watercourse,  in  no  way  dependent  upon 
the  one  provided  by  nature,  and  carrying 
with  it  none  of  the  rights  arising  from  the 
existence  of  the  former.  It  is  sufficient  to 
say  that  both  common  sense  and  the  uniform 
decisions  of  this  court  are  the  other  way.  In 
the  Herrington  Case  it  appeared  in  proof  that 
an  artificial  ditch  had  been  dug  alon^  the  bed 
of  the  natural  watercourse,  deepening  and 
straightening  it,  and  removing  intervening 
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obstructions  out  of  the  way ;  and  It  was  not 
supposed  that  the  original  channel,  and  all 
rights  appertaining  to  it,  were  thereby  aban- 
doned. It  remained  and  was  treated  as  con- 
stituting the  same  watercourse  it  was  before ; 
and  the  defendant  was  held  entitled  to  drain 
the  surface  water  from  his  land  into  it,  in  its 
improved  condition. 

The  right  of  the  owner  of  the  dominant 
estate  to  drain  his  land,  although  the  amount 
of  water  cast  upon  the  servient  land  be  in- 
creased, was  stated  in  Daytan  v.  Drainage 
Omre.,  128  111.  271,  as  follows:  •'The  rule 
undoubted] V  is  that  the  owner  of  a  higher 
tract  of  land  has  the  right  to  have  the  surface 
water  falling  or  naturally  coming  upon  his 
premises  by  rains  or  melting  snow  pass  off, 
through  the  natural  drains,  upon  or  over  the 
lower  or  servient  lands  next  adjoining ;  and 
the  owner  of  the  dominant  heritage  has  the 
right,  by  ditches  and  drains,  to  drain  his  own 
land  into  the  channels  which  nature  has  pro- 
vided, even  if  the  quantity  of  water  in  that 
way  thrown  upon  the  next  adjoining  lower 
lands  is  thereby  increased.  But  the  owner 
has  no  risrht  to  open  or  remove  natural  bar- 
riers, antflet  onto  such  lower  lands  water 
which  would  not  otherwise  naturally  flow  in 
that  direction.  That  would  subject  the 
servient  heritage  to  an  unreasonable  burden, 
which  the  law  will  not  permit,  and  against 
which  the  owner  ought,  reasonably,  to  have 
protection."  The  rule  of  law  thus  stated  is 
perfectly  well  settled,  as  also  appears  from 
the  following  decisions :  Anderson  v.  Bender- 
eon,  124  111.  164;  Toung  v.  Maquon  Twp, 
Hightoay  Comre,  134  111.  569:  Kankakee 
Drainage  Diet,  v.  Lake  Fork  Special  Drainage 
Diet,  Comre.  180111.261  ;^teAv  v.  SiUiman,  93 
111.  255 ;  Peek  v.  Herrington,  eupra.  We  are 
of  the  opinion  that  this  rule  has  been  prop- 
erly applied  in  the  present  case.  The  fair 
result  from  all  the  evidence  is  that  the  de- 
fendant's land,  as  to  which  the  injunction  is 
dissolved,  is  all  within  the  territory,  the 
natural  drainage  of  which  is  in  the  direction 
of  the  watercourse  running  westerly  to  Indian 
creek.  It  is  true  there  may  be  slight  eleva- 
tions in  the  surface  of  the  earth,  preventing 
the  outflow  of  the  surface  water,  and  keeping 
it  back,  in  the  form  of  sloughs  or  ponds,  but 
the  evidence  is  clear  that,  when  those  ponds 
are  so  filled  with  water  as  to  overflow,  the 
course  of  the  overflow  is  towards,  and  along, 
the  watercourse  in  question.  As  was  said  in 
Anderson  v.  Henderson,  supra:  "  It  is  a  matter 
of  common  observation,  that  needs  no  proof 
to  establish  the  fact,  that  ponds  situated  on 
uplands,  as  they  are  frequently  discovered 
to  exist,  are  surrounded  by  what  may  prop- 
erly be  called  a  'rim, '  with  a  slight  depres- 
sion at  some  point,  over  which'  the  water 
escapes  when  more  flows  in  from  the  higher 
lands  than  the  basin  will  naturally  contain. 
That  is  its  natural  outlet. **  And  as  the  evi- 
dence shows,  that,  when  the  ponds  in  ques- 
tion are  so  full  as  to  run  over,  the  surplus 
water  runs  off  through  the  watercourse  lead- 
ing to  Indian  creek,  Tt  is  clear  that  the  drain- 
age from  these  ponds  is  in  that  direction. 

Since  the  decision  by  this  court  of  the  case 
of  Peek  V.  Herrington,  the  Legislature  has 
enacted  a  law  embodying,  substantially,   in 
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statutoiTY  form,  the  rule  established  in  that 
case.  Section  4  of  the  ''Act  to  Provide  for 
Drainage  for  Agricultural  and  Sanitary  Pur- 
posen,  and  to  Repeal  Certain  Acta  therein 
Kamed,  **  in  force  July  1,  18S5,  is  as  follows. 
**  Owners  of  land  may  drain  the  same,  in  tho 
general  course  of  natural  drainage,  by  con- 
structing open  or  covered  drains  discharging 
the  same  into  any  natural  watercourse,  or 
into  any  natural  depression  whereby  the 
water  will  be  carried  into  some  natural  water- 
course, or  into  some  drain  on  a  public  high- 
way, with  the  consent  of  the  commissioners 
thereto;  and,  when  such  drainage  is  wholly 
upon  the  owner's  land,  he  shall  not  be  liablo 
in  damages  therefor  to  any  person  or  persons 
or  corporation."  Rev.  Stat.  1891,  chap.  42, 
S  78.  Under  this  statute  the  landowner, 
draining  his  own  land,  may  drain  it  "  in  the 
general  course  of  natural  drainage,"  and  dis- 
charge the  water  **  into  any  natural  water- 
course," or  ^into  any  natural  depression 
whereby  the  water  will  be  carried  into  some 
natural  watercourse."  The  system  of  drain- 
age contemplated  by  the  defendant,  and 
which  the  bill  was  brought  to  restrain,  comes 
clearly  within  the  proYisions  of  this  statute, 
as  well  as  within  the  rules  established  by  the 
decisions  of  this  court. 

Omplaint  is  made  of  the  assessment  of 
damages  in  favor  of  the  defendant  on  dissolu- 
tion of  the  injunction.  It  is  not  contended 
that  damages  may  not  properly  be  awarded  a 
defendant  on  a  partial  dissolution  of  an  in- 
junction ;  this  court  having  expressly  sus- 
tained assessments  of  that  character.  Walker 
V.  Pritehard,  185  111.  108.  11  L.  R.  A.  577 ; 
Braekebush  v.  Dorsett,  188  111.  167.  The  ob- 
jection to  the  assessment  of  damages  is  that 
it  is  not  supported  by  the  evidence.  The 
amount  of  the  damages  awarded  is  $888.55. 
The  evidence  shows,  and  the  decree  finds,  that 
the  defendant  had  become  bound  to  pay,  as 
his  reasonable  solicitors'  fees  in  and  about 
the  defense  of  the  suit,  and  in  obtaining  a 
dissolution  of  the  injunction,  the  sum  of 
$800,  and  had  paid,  and  become  bound  to 
pay,  for  the  necessary  fees  and  charges  of  a 
civil  engineer  to  make  a  survey  and  determine 
tbe  elevation  and  levels  of  the  land  in  (Con- 
troversy, and  in  making  necessary  plats  to 
be  introduced  in  evidence  on  the  trial  of  this 
suit,  the  further  sum  of  $76.16.  The  decree 
found  that  these  facts  and  expenses  were  rea- 
sonable and  necessary,  and  that  the  defend- 
ant ought  to  recover  oi  the  complainants  nine 
tenths 'thereof,  making  the  sum  of  $888.65, 
above  mentioned.  We  find  uo  basis  in  the 
evidence  for  an  apportionment  of  these  fees 
and  expenses  in  the  manner  indicated,  unless 
it  be  that  upon  which  the  taxed  costs  of  the 
suit  were  apportioned  between  the  parties  in 
the  same  ratio,  and  that  seems  to  have  been 
because  the  final  decree  was  in  part,  only, 
in  favor  of  the  defendant ;  the  injunction  be- 
ing made  perpetual  as  to  fifty  acres  of  his 
land.  If  this  be  true,  the  manifest  intention 
of  the  court  was  to  assess  as  damages  the 
entire  costs  of  defending  the  suit,  to  the 
extent  to  which  the  defense  was  successful. 
The  solicitors'  fees  shown  by  the  evidence 
are  the  total  fees  of  the  defendant's  solicitors, 
for  their  entire  services  in  defending  the  suit. 
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There  is  evidence  that  a  motion  for  a  disaolu- 
tion  of  the  injunction  was  made,  though,  am 
account  of  the  illness  of  the  Judge,  it  seema- 
to  have  been  but  partially  heard,  and  never 
decided.  The  record  before  us  affords  abun- 
dant evidence  that  the  princiDal  part  of  th» 
services  rendered  by  the  defenaant's  solicitor*- 
were  in  general  defense  of  the  suit,  and  par- 
ticularly upon  the  final  hearing.  This  i» 
shown  by  the  great  volume  of  testimony  ad- 
duced, and  the  great  number  of  witnesaea 
produced  and  examined  at  the  hearing.  Bat 
the  evidence  wholly  fails  to  distinguish  be- 
tween the  services  rendered  in  relation  to  the 
motion  to  dissolve,  and  those  rendered  in  the 
eeneral  defense  of  the  suit,  and  there  is  noth- 
ing, so  far  as  we  are  able  to  see,  from  which 
the  value  of  the  services  directed  solely  to 
the  object  of  obtaining  a  dissolution  of  the 
preliminary  injunction  can  be  determined. 
The  rule  is  that  a  defendant  may  recover,  aa 
damages  on  dissolution  of  an  injunction,  the 
solicitors'  fees  which  be  has  paid,  or  become 
obli^ted  to  pay,  for  services  rendered  in  ob- 
taining a  dissolution  of  the  injunction,  but 
not  those  rendered  in  the  general  defense  of 
the  suit.  Jevne  v.  Osgood,  57  111.  840 ;  Al- 
exandsr  t.  Golcord,  85  111.  828;  FMd  t» 
MedenwOd,  26  111.  App.  642;  Gerard  v. 
Gateau,  15  III.  App.  520.  In  Alexander  v. 
Ooleord,  supra,  it  was  held  to  be  serious  ob» 
jection  to  the  evidence  in  support  of  a  sug- 
gestion of  damafifes  of  this  character  that  It 
made  no  discrimination  between  services  ren- 
dered in  the  case  generally,  and  servicea 
which  were  strictly  necessary  to  produce  a 
dissolution  of  the  injunction.  That  dis- 
crimination not  being  made  in  this  case,  there 
is  no  evidence  upon  which  the  assessment  of 
damages  can  be  based.  It  follows  that  the 
portion  of  the  decree  relating  to  damagea 
cannot  be  sustained.  Perhaps  the  view  waa 
entertained  by  court  and  counsel  at  the  time 
of  the  assessment  of  damages,  that,  as  the 
only  relief  sought  by  the  bDl  was  an  injunc* 
tion,  the  entire  defense  was  virtually  directed 
to  the  sole  object  of  procuring  a  dissolutioa 
of  the  injunction,  ana,  therefore,  that  all  the 
services  rendered  In  the  case,  must  be  deemed 
to  have  been  rendered  for  that  purpose.  The 
relief  sought  by  the  bill  was  a  perpetual  in- 
junction, restraining  the  defendant  from  lay* 
ing  his  proposed  tile  drain ;  and  an  injunction 
pendente  lite  was  a  mere  ancillary  writ,  whicb 
the  complainants  were  at  liberty  to  apply 
for  or  not,  as  they  saw  fit.  Its  only  office 
was  to  preserve  the  status  quo  until  a  final 
hearing  could  be  had.  'The  complainanta 
might  have  prosecuted  their  suit  without 
asking  for  a  preliminary  injunction,  and,  if 
the  defendant  had  proceeded  to  construct  hia 
drains  during  the  pendency  of  the  suit,  he 
would  not  have  been  in  contempt  for  dis- 
obedience to  a  writ,  it  is  true.  But  he  would 
have  acted  at  the  risk  of  having  his  acta 
pendente  lite  declared  illegal,  and  of  being 
compelled  to  restore  everything  to  the  condi- 
tion in  which  it  was  at  the  commencement 
of  the  suit.  In  a  litigation  of  this  character, 
the  services  rendered  in  the  general  defense 
of  the  suit  are  as  clearly  distinguishable  from 
those  rendered  for  the  mere  purpose  of  get- 
ting rid  of  an  injunction  pendente  Ute,  in  case 
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tne  has  beeo  Issued,  as  they  are  Id  cases  where 
lelief  of  a  different  character  is  sought 

We  are  of  the  opinion  that  the  cross  error 
Msigned  bj  the  defendant  should  be  sus- 
tained. The  bill  charges  that  the  defendant 
intended,  and  was  about  to  drain  all  his  land 
across  the  complainants'  properirr,  by  means 
of  his  proposed  system  of  tile  drains.  The 
defendant,  by  his  answer,  denies  and  ex- 
pressly disclaims  any  intention  to  drain  the 
llfty  acres,  as  to  which  the  injunction  was 
made  perpetual,  in  that  manner.  As  to  the 
issue  thus  formed,  the  burden  of  proof  was 
clearly  with  the  complainants;  and  in  the 
absence  of  proof  sufficient  to  show,  at  least 
prima  facie,  that  the  allegations  of  their  bill 
were  true  as  to  that  land,  they  were  entitled 
to  no  decree.  The  only  witness  by  which 
they  sought  to  make  tliat  proof  was  the  de- 
fendant himself ;  and,  while  his  answers  are 
'  not  in  all  respects  clear  and  satisfactory,  they 
certainly  fail  to  establish  affirmatively  the 
allegations  of  the  bill  as  to  the  fifty  acres. 
He  aenies  that  he  has  determined  or  intends 
to  drain  that  portion  of  his  land,  but  leaves 
the  impression  Uiat  that  is  true,  for  the  rea- 
son that  he  has  not  yet  considered  that  sub- 
ject. If  the  burden  was  on  him  to  prove  the 
tmth  of  his  answer,  perhaps  a  different  re- 
sult might  be  drawn  from  his  testimony. 
But,  as  the  burden  is  on  the  complainants, 
we  are  satisfied  that  the  defendant's  testimony 


does  not  furnish  the  affirmative  proof  re- 

auired  to  entitle  them  to  a  decree.  As  nei- 
ler  party,  however,  has  liti  zated  the  defend- 
ant's right  to  extend  his  tile  drains  onto  or 
over  the  fifty  acres,  on  its  merits,  the  bill,, 
as  to  that  portion  of  the  defendant's  land, 
should  be  aismissed  without  prejudice.  The 
complainants  should  also  be  required  to  pay 
all  tne  costs  in  the  circuit  court.  The  decree 
dissolving  the  injunction  and  dismissing  the 
bill  as  to  all  the  defendant's  land,  except  the 
fifty  acres,  will  be  affirmed.  That  portion  of 
the  decree  awarding  the  complainants  a  per- 
petual injunction  si  to  the  fifty  acres  will  be 
reversed,  with  directions  to  the  circuit  court 
to  dissolve  the  injunction,  and  dismiss  the 
bill  as  to  that  portion  of  the  defendant's 
land,  without  prejudice.  That  portion  of  the 
decree  awarding  the  defendant  damages  upon 
dissolution  of  the  injunction  will  be  reversed, 
and  the  cause  will  be  remanded  to  the  cir- 
cuit court  for  such  further  proceedings  as  to 
Justice  and  equity  may  appertain,  not  incon- 
sistent with  this  opinion.  The  decree  as  to 
costs  will  be  so  modified  as  to  require  the 
complainants  to  pay  all  the  costs  in  the  cir- 
cuit court.  The  defendant  will  be  required 
to  pay  one  fourth,  and  the  complainants  three 
fourtns,  of  the  costs  in  this  court,  and  also 
in  the  appellate  court. 

JudgnUni  affirmed  in  part,  and  reversed  m 
part. 
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Alfred  COOFER,BespL 

^1.  B.  and  C.t  each  beings  the  owner  of 
Si  newspaper  belon§pln§^  to  the  same 
1<^adtng  p611tieal  paHjrln  a  county*  in 

whloh,  under  and  by  virtue  of  an  act  of  the  lefr- 
Itlature  entitled  **A  Supplement  to  an  Act  Enti- 
tled *An  Act  Relative  to  the  Publication  of  the 
InwB  of  This  State  in  the  Newspapers,*  **  ap- 
proved May  16, 1889  (Pub.  Laws  1869,  p.  4BSS),  the 
sovemor,  secretarjr  of  state,  and  oomptroUer,  w 
the  majority  of  them,  were  the  public  body,  by 
'Virtue  of  the  act,  empowered  to  select  in  such 
county  only  one  newsriaper  beiongin^'to  such  po- 
litical  party,  having  reference,  in  such  selection, 
*Ho  the  paper  havintr  the  larger  droulation,** 
agreed  in  writing  thati,  in  order  to  allay  and  stop 
the  antagonism  and  rivalry  existing  between 
them  in  their  efforts  to  obtain  the  selection  and 

^Headnotes  by  Lippznooti,  X 


business  of  publishing  the  laws  of  the  state  for 
their  respective  newspapers,  for  and  during  a 
term  ot  two  years,  in  case  of  the  designation  of 
either  paper  to  publish  the  laws,  the  net  amount 
received  for  this  service,  after  paying  the  ez> 
penses  of  the  publication,  should  beequaUy  divid- 
ed between  the  two  newspapers,  and  that  their 
newspapers,  for  and  during  said  two  years,  should 
be  alternately  selected  and  designated  for  the 
purpose  of  publishing  the  laws.  Held,  that  the 
agreement  contravened  the  provisions  of  the 
statute  referred  to,  vesting  the  authority  and 
power  of  such  selection  in  the  governor,  secretary 
of  state,  and  comptroUer,  and  was  contrary  to  the 
policy  of  the  statute,  which  required  the  publica- 
tion of  the  laws  in  the  newspaper  having  the 
larger  circulation  in  such  county,  and  thus  waa 
contrary  to  sound  public  policy,  and  void. 
8«  The  eonrt  will  not  aid  in  the  enforce- 
ment of  an  illeigal  contract,  but  wUl  leave 
the  parties  to  it  just  where  it  Unds  them. 

(June  28. 1886.) 

APPEAL  by  defendants  from  a  decree  of  the 
Court  of  Chancery  in  favor  of  plaintiff  in 


HOTB.— The  subject  of  public  policy  as  affecting 
contracts  is  presented  in  the  above  case  with  great 
wealth  of  illustration, 

Jffany  other  Illustrations  of  the  doctrine  are 
found  in  this  series,  among  them  the  following— 

As  to  dealing  by  public  oflBoer  with  himself,  Oood^ 
jrear  v.  Brown  (Pa.)  80  L.  R.  A.  888. 

As  to  contracts  to  procure  testimony,  Goodrich 
w.  Tenney  (111.)  10  L.  B.  A.  871,  and  noU, 

Am  to  withdrawal  of  bid,  Boyle  v.  Adams  (Minn.) 
17  lb  B.  A.  08. 
81L.R.A. 


As  to  covenant  against  renting  to  aliens,  Oan- 
dolfo  V.  Hartman  (C.  C.  8.  D.  Cal.)  16  L.  R.  A.  277. 

As  to  contract  affecting  operations  of  or  grants 
from  government,  Spalding  v.  Ewing  (Pa.)  15  L.  R. 
A.  787:  Bowman  v.  Phillips  (Kan.)  8  L.  B.  A.  631,  and* 
note:  Chippewa  Valley  &  S.  B.  Ck>.  v.  Chicago,  BU 
P.  H.  ft  O.  B.  Co.  (Wi8.)6  L.  B.  A.  601:  Cobbsv.  Hix- 
son  (Mich.)  4  L.  B.  A.  688,  and  note 

As  to  salary  of  officers,  Adams  (bounty  v.  Hunter 
aowa)6L.B.A.61A. 
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a  proceeding  to  compel  an  accounting  under 
an  alleged  agreement  by  wbicb  certain  printing 
was  to  be  done  by  defendants  and  the  profits 
shared  with  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Herbert  W.  Edmunds  for  appellants. 

Mr.  VLorgmn  Hand  for  respondent. 

Lippincott,  J.y  delivered  the  opinion  of 
the  court : 

By  an  act  of  the  legislature  of  this  state, 
entitled  **  An  Act  Relative  to  the  Publication 
of  the  Laws  of  This  State  in  the  Newspapers, " 
approved  May  6,  1887,  (Pub.  Laws  1887,  p. 
260.)  it  is  provided,  in  section  2:  "That 
the  governor  and  comptroller  shall,  within 
ten  days  after  this  act  shall  become  a  law, 
and  thereafter  annually,  within  thirty  days 
after  the  day  fixed  in  January  for  the  con- 
vening of  the  legislature,  select  and  desig- 
nate the  newspapers  to  publish  the  laws,  upon 
the  following  basis :  (1)  To  select  as  many 
in  each  county  as  there  are  representatives 
from  that  county  in  both  branches  of  the  leg- 
islature, not  exceeding  six  ;  such  selection  to 
be  of  an  equal  number  of  newspapers,  repre- 
senting each  of  the  two  leading  political  par- 
ties ;  having  reference,  also,  to  such  of  them 
as  have  the  larger  circulation."  In  1889  a 
supplement  to  the  Act  of  1887,  above  cited, 
was  enacted,  approved  May  16,  1889,  (Pub. 
Laws  1889,  p.  462,)  by  which  section  2  was 
amended  to  read  as  follows,  viz.  :  "That 
the  governor,  comptroller,  and  secretary  of 
state,  or  a  majority  of  them,  shall,  within 
ten  days  after  this  shall  become  a  law,  and 
thereafter  annually,  within  thirty  days  after 
the  day  fixed  in  January  for  the  convening 
of  tlie  legislature,  select  and  designate  the 
newspapers  to  publish  the  laws,  upon  the 
following  basis:  (1)  To  select  as  many  in 
<iach  county  as  there  are  representatives  from 
that  county  in  both  branches  of  the  legisla- 
ture, not  exceeding  eight;  such  selection  to 
be  of  an  equal  number  of  newspapers,  repre- 
senting each  of  the  two  leading  political 
parties;  having  reference,  also,  to  such  of 
them  as  have  the  larger  circulation.''  On 
3Iarch  8,  in  the  year  1890,  the  appellants  and 
respondent  entered  into  a  written  agreement 
as  follows,  viz.  :  "Agreement:  It  is  here- 
by agreed  between  Alfred  Cooper,  publisher 
of  the  Gazette,  at  Cape  May  Courthouse, 
N.  J. ,  and  Aaron  W.  Hand,  one  of  the  pub- 
lishers of  the  Star  of  the  Cape  newspaper, 
at  Cape  May  City,  N.  J.,  and  representing 
his  firm,  that  there  shall  be  no  antagonism 
between  them  in  their  efforts  to  obtain  the 
business  of  the  publication  of  the  laws  of  the 
state  for  their  respective  newspapers  during 
the  present  term  of  State  Senator  Walter  P. 
Learning,  but  that,  in  case  of  the  designation 
of  either  paper  to  publish  the  laws,  the  net 
amount  received  for  this  service,  after  paying 
the  expenses  of  the  said  publication,  shall 
be  equally  divided  between  the  two  news- 
papers. It  is  also  agreed  between  the  parties 
aforesaid  that  the  Star  of  the  Cape  shall 
be  designated  to  publish  said  laws  for  the 
year  1890,  and  that  the  Gazette  shall  be 
designated  for  this  purpose  in  the  year  1891. 
(Signed]    Alfred  Cooper.    Aaron  W.  Hand. " 

By  the  bill,  answer,  and  proofs  here,  It 
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appears  that  In  the  county  of  Gape  May 
there  was  but  one  member  of  the  legislature, 
in  each  branch  thereof,— a  senator  and  one 
assemblyman,— and  therefore  the  governor, 
comptroller,  and  secretary  of  state,  compris- 
ing the  body  having  the  selection,  could 
only  select  one  newspaper  of  each  of  the  lead* 
ins:  political  parties  in  the  county  of  Cape 
May.  It  appears,  after  this  agreement  was 
made,  the  Star  of  the  Cape  was  selected  and 
designated,  as  the  newspaper  representing 
one  of  the  leading  politicalparties,  to  pub- 
lish the  laws  of  Uiis  state  for  the  year  1890 
at  the  rates  of  compensation  fixed  for  such 
publication.  The  selection  and  designation 
and  rates  were  made  and  fixed  under  the  Act 
of  1889.  It  also  appears  that  the  agreement 
above  referred  to  was  complied  with  by  tho 
appellants  and  respondent,  and  the  net  prof- 
its  of  the  publication  for  that  vear  were 
divided  between  them.  By  the  bill  of  com- 
plaint it  is  alleged  that  under  this  agreement 
the  appellants  published  the  laws  for  the 
year  1890,  and  thereby  acquired  the  distinc- 
tion and  prestige  of  such  publication,  whidi 
the  respondent  claims  is  of  value  and  benefit 
to  the  newspapers  selected,  and  the  proprie- 
tors thereof,  and  received  the  compensation 
therefor.  The  expenses  of  the  said  publica- 
tion for  that  year  were  submitted  to  the  re- 
spondent, and  approved  by  him,  and  the 
one -half  part  of  the  net  profits  of  such  pub- 
lication was  by  the  appellants  paid  to  the 
respondent,  acco rd i  ng  to  the  agreemen t.  The 
appellants  and  respondent  both  allege,  in 
substance,  that  their  respective  newspapera 
had  the  larger  circulation  in  the  county. 
The  respondent  alleges  that  there  was  an  un- 
settled dispute  in  relation  to  the  question 
which  had  the  larger  circulation,— the  Star 
of  the  Cape,  belonging  to  the  appellants,  or 
the  Gazette,  belonging  to  the  respondent.  It 
further  appeare,  by  bill,  answer,  and  proofs* 
that  the  respondent  was  very  anxious,  in  ac- 
cordance with  the  terms  of  the  agreement,  to 
secure  for  the  Gazette  the  publication  of  the 
laws  for  the  year  1891,  but  because  of  some 
difficulties,  fancied  or  otherwise,  which  had 
arisen  since  the  making  of  the  agreement, 
or  had  existed  previously,  between  himself 
and  some  one  or  more  memben  of  the  body 
empowered  by  law  to  make  the  selection,  be 
became  convinced  that  he  could  not  succeed 
in  having  his  paper  selected  for  that  purpose ; 
and  that  it  was  further  agreed  between  ap- 
pellants and  respondent  that  the  respondent 
should  make  no  effort  to  have  his  newspaper 
so  selected  for  that  year ;  that  he  would  forego 
the  distinction  and  prestige  of  such  publica- 
tion in  his  newspaper,  aii^  make  no  opposi- 
tion to  the  selection  and  further  publication 
in  the  Star  of  the  Cape  of  the  laws  of  that 
year ;  and  that  the  agreement  to  share  the  net 
profits  of  such  publication  was  then  and  there 
expressly  ratified  and  continued  both  by  re- 
spondent and  appellants;  and  that  the  re- 
spondent having  so  withdrawn  his  newspaper 
from  any  contest  for  the  selection,  there  be- 
ing no  other  eligible  newspaper  in  the 
county,  the  Star  of  the  Cape  was  again  se- 
lected to  publish  the  laws;  that  the  appel- 
lants received  compensation  therefor;  that 
the  expenses  of  such  publication  were  small. 
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<he  profits  considerable ;  and  the  respondent 
prays  an  account! off  of  the  profits,  and  pay- 
fnent  to  himself  of  his  one-half  part  of  the 
net  profits,  in  accordance  with  the  agreement. 
These  are  substantially  the  facts,  as  shown 
by  bill,  answer,  and  proofs. 

The  vice-chancellor,  upon  the  pleadings 
and  proofs,  in  an  oral  opinion,  determined 
that  the  respondent  was  entitled  to  recover 
on  the  agreement ;  that  there  had  been  a  ri- 
valry between  them,  existing  for  years ;  that 
the  agreement  of  March  8,  1890,  was  a  truce 
between  them;  that  the  construction  to  be 
^iven  to  the  agreement  was  that,  for  the  two 
succeeding  years  mentioned  therein,  which- 
ever procured  the  designation  for  the  publi- 
-cation  of  the  laws  should  perform  the  work 
of  printing,  and  divide  the  net  proceeds; 
-that  under  the  evidence  this  agreement  con- 
tinued, without  abrogation,  during  the  pub- 
lication of  the  Laws  of  1890  and  1891,  and 
-that  the  agreement  was  still  in  force  in  the 
;year  1891 ;  that,  if  the  respondent  was  en- 
titled to  anything  under  it,  he  was  still  en- 
titled the  same  for  the  year  1891  as  for  the 
yesLT  1890, — and  held  that  the  court  had  ju- 
risdiction of  the  matter  in  controversy,  and 
<iecreed  that  the  respondent  was  entitled  to 
the  relief  prayed  in  the  bill  of  complaint, 
and  referred  the  matter  to  a  master  for  an  ac- 
counting between  the  appellants  and  respond- 
•ent,  *'to  report  what,  upon  such  accounting, 
appears  to  be  due  from  each  party  to  the 
other,  and  also  the  balance  which,  upon  the 
said  account,  shall  appear  to  be  due  from 
<€ach  party  to  the  other. " 

From  the  record  it  is  rather  obscure  upon 
what  grounds  the  case  was  discussed  in  the 
court  of  chancery.  The  appellants,  on  this 
appeal,  now  contend  that  this  agreement  was 
in  contravention  of  the  statute  on  this  sub- 
ject-matter ;  that  it  was  intended  to  influence 
and  control  the  ofl^cial  action  of  the  body 
having  the  power  and  dutv  to  select  the  news- 
papers to  publish  the  laws,  regardless  of 
the  provisions  of  the  statute  having  reference 
to  the  publication  in  the  newspaper  of  the 
larger  circulation,  and  re^^ardless  of  the  pub- 
lic benefit  to  be  derived  from  this  provision 
of  the  statute,  and  therefore  contrary  to  the 
provisions  and  policy  of  the  statute  requir- 
ing such  publication,  and  contrary  to  sound 
public  policy,  and  therefore  void. 

It  is  not  difficult  to  interpret  the  statute. 
It  is  a  fundamental  requisite  that  the  laws 
be  notified  to  the  people  who  are  to  obey 
them,  and  the  object  of  the  statute  is  to  pre- 
scribe the  method  of  this  notification ;  and, 
whatever  way  is  made  use  of,  it  is  incumbent 
upon  ''the  promulgators  to  do  it  in  the  most 
public  and  perspicuous  manner. "  1  Bl.  Com. 
44.  The  public  benefit  intended  by  the  stat- 
utes can  only  be  obtained  by  the  publication, 
in  the  manner  required  by  the  statute,  in  the 
newspaper  to  be  selected  in  accordance  with 
'the  provisions  of  the  statute,  ** having  refer- 
ence also  to  such  of  them  as  have  the  larger 
circulation.''  The  nature  and  object  of  this 
rontract  or  agreement  between  the  proprietors 
of  these  newspapers  are  perhaps  best  stated 
by  the  evidence  in  the  case,  about  which 
there  appears  to  be  no  dispute.  In  doing 
this  there  must  be  kept  in  view  the  general 
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rale  of  law  that  where  there  is  no  statutory 
prohibition  the  law  will  not  readily  pro- 
nounce an  agreement  invalid  on  the  ground 
of  policy  or  convenience,  but  is,  on  the  con- 
trary, inclined  to  leave  men  free  to  regulate 
their  afifairs  as  they  think  proper.  Where, 
however,  a  contract  is  of  such  a  nature  that 
it  cannot  be  carried  into  execution  without 
reaching  beyond  the  parties,  and  exercising 
an  injurious  influence  over  the  community  at 
large,  every  one  has  an  interest  in  its  sup- 
pression, and  it  will  be  pronounced  void  from 
a  due  regard  to  the  public  welfare.  Fuller 
V.  Dame,  18  Pick.  472 :  Fro9t  v.  Belmont,  6 
Allen,  152-162.  This  is  the  rule  laid  down 
in  Quliek  v.  Ward,  10  N.  J.  L.  102,  18  Am. 
Dec.  889.  All  contracts  entered  into  fully 
and  voluntarily  must  be  held  sacred,  and  be 
enforced  by  the  courts.  Yet  they  must  not 
be  such  contracts  as  are  in  contravention  of 
the  paramount  principle  of  public  good. 
Bgertan  v.  Bramilow,  4  H.  L.  Cas.  285 ;  Print- 
ing A  N,  Registering  Co,  v.  Bam'pwn,  L.  R. 
19  £(][.  462 ;  Hinnsn  v.  Neu>man,  85  Kan.  709. 
In  this  case  a  due  regard  of  the  public  wel- 
fare required  that  the  governor,  comptroller, 
and  treasurer  should  select  the  newspapers 
for  the  publication  of  the  enactments  of  the 
legislature;  "having  reference,  also,  to  such 
of  them  as  have  the  largest  circulation." 
This  was  the  policy  of  the  law,  and  it  is  im- 
portant to  ascertain  in  what  manner,  if  at 
all,  that  agreement  contravened  this  policy 
of  the  statute.  It  is  clear,  upon  the  evidence, 
that  between  the  proprietors  of  these  news- 
papers there  has  existed  for  a  number  of 
years  a  sharp  contest  in  relation  to  the  ques- 
tion which  newspaper  should  be  selected  to 
publish  the  laws  enacted  by  the  legislature 
from  year  to  year.  This  contest  was  carried 
on  with  much  feeling  on  both  sides,  and  with 
alternating  success,  one  or  the  other  always 
being  selected.  It  is  quite  clear  that  this 
contention  grew  very  embarrassing  to  them- 
selves, and  exceedingly  annoying,  both  to 
the  two  representatives  in  the  legislature,  as 
well  as  to  the  members  of  the  body  havinp^  the 
power  to  make  the  selection.  Eioth  claimed 
to  have  the  larger  circulation.  There  existed 
a  ''bitter  contest"  over  the  subject,  and  a 
constant  pressure  on  the  public  oflScials  in 
relation  to  it.  It  is  conceded  here  that  both 
these  newspapers  belonged  to  one  of  the  two 
leading  political  parties  in  the  county  of 
Cape  May.  It  is  clear,  under  the  evidence, 
that  this  agreement  controlled  the  selection. 
Had  there  been  no  agreement,  neither  might 
have  been  selected,  as  there  was  evidence  that 
there  was  another  newspaper  in  the  county, 
seeking  the  patronage.  The  evidence  of  Mr. 
Cole,  which  is  not^denied,  but  conceded  to 
be  a  truthful  statement  of  the  transaction, 
shows  that  the  agreement  alone  caused  the 
selection  to  be  made  as  it  was  made.  There 
is  no  difficulty  whatever  in  asserting  that  so 
far  as  appears  on  the  face  of  this  matter,  tak- 
ing the  contract  along  with  the  evidence, 
that  regardless  of  the  question  which  news- 
paper possessed  the  larger  circulation,  the 
agreement  for  a  financial  consideration  be- 
tween the  parties  solely  influenced  the  selec- 
tion made.  The  withdrawal  of  the  one  party 
under  this  agreement,  to  allay  the  antagonism 
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aad  dtylde  the  profits,  secured  absolutely  the 
appointment  of  the  other  to  this  office  or 
patronage. 

The  contract  not  being  fulfilled  between 
the  parties,  the  question  arises.  Can  it  be  en- 
forced, or  is  it  so  manifestly  contrary  to  pub- 
lic policy,  in  contravention  of  the  statute, 
and  BO  Injurious  to  the  public  good,  that  it 
defeats  itself?  Now,  tJie  Intention  of  the 
contract  was  to  contravene  the  statute,  and 
this  intention  is  revealed  in  the  contract. 
This  renders  the  contract  vicious  and  unen- 
forceable. An  agreement  to  contravene  a 
statute,  in  fraud  of  the  public,  or  to  the  in- 
Jury  of  private  parties,  savors  of  a  conspir- 
acy. An  agreement  contrary  to  publ  ic  fiolicy 
is  likened  by  the  authorities  to  a  conspiracy. 
The  viciousness  of  it  is  in  the  intention, 
and,  once  being  found  to  be  such,  the  law 
cannot  presume  that  they  are  without  the 
effect  intended  by  the  parties,  in  order  to 
confer  upon  them  the  quality  of  enforceabil- 
ity. Now,  it  is  only  upon  judicial  determi- 
nation that  a  contract  contravenes  the  policy 
of  some  public  statute,  or  some  well-known 
rule  of  law,  that  it  is  held  to  be  void.  The 
principle  upon  which  the  courts  of  justice 
must  go  is  to  enforce  the  performance  of  con- 
tracts not  injurious  to  society,  and  it  would 
be  absurd  to  say  that  a  court  of  justice  shall 
be  bound  to  enforce  contracts  injurious  to, 
and  against,  public  good.  OoUihi  v.  Blan- 
tern,  S  Wils.  841. 

Turning  to  the  judicial  decisions  upon 
this  subject,  we  find  them  so  numerous,  and 
of  such  variety,  that-a  consideration  of  them, 
at  any  length,  is  not  practicable.  The  gen- 
eral principles  governing  the  matter  are  well 
established  by  a  long  line  of  authorities,  and 
in  the  case  now  before  the  court  they  do  not 
appear  to  be  of  difficult  application.  It  has 
been  declared  that  public  policy  is  a  variable 
quality,  but  the  principles  to  be  applied  have 
always  remained  unchanged  and  unchange- 
able; and  public  policy  is  only  variable  in 
so  fur  as  the  habits,  capacities,  and  opportu- 
nities of  the  public  have  become  more  varied 
and  complex.  The  relations  of  society  be- 
come, from  time  to  time,  more  complex; 
sttitutes  defining  and  declaring  public  and 
private  rights  multiply  rapidly ;  and  public 
policy  often  changes  as  the  laws  change,  and 
therefore  new  applications  of  old  principles 
are  reciuired.  Davies  v.  Daties,  L.  R.  36 
Ch.  Div.  364.  Whatever  tends  to  injustice  or 
oppression,  restraint  of  liberty,  restraint  of 
legal  right ;  whatever  tends  to  the  obstruction 
or~ justice,  a  violation  of  a  statute,  or  the  ob- 
struction or  perversion  of  the  administration 
of  the  law ;  whatever  tends  to  interfere  with 
or  control  the  administration  of  the  law,  as 
to  executive,  legislative,  or  other  official  ac- 
tion,— whenever  embodied  in,  and  made  the 
subject  of,  a  contract,  the  contract  is  against 
public  policy,  and  therefore  void,  and  not 
susceptible  of  enforcement.  All  contracts 
prejudicial  to  the  interest  of  the  public,  such 
as  contracts  tending  to  prevent  competition, 
whenever  the  statute  or  any  known  rule  of 
law  requires  it,  are  void.  1  Addison,  Cont. 
268.  The  statute  here  was  intended  to  en- 
courage rivalry  as  to  the  matter  of  the  circu- 
lation" of  the  newspaper  intended  for  selec- 
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tion,  and  the  policy  of  the  statate  was  the 
greater  benefit  to  the  public  in  the  selection, 
when  it  declared  that  the  matter  of  extent, 
of  circulation  should  be  regarded ;  and  any 
contract  tending  to  interfere  with  the  bene- 
ficial operation  of  the  statute  was  unlawful* 
as  against  the  policy  of  the  law.  OuUek  v. 
Ward,  10  N.  J.  L.  102,  18  Am.  Dec  880; 
Jcnei  ▼.  Bandatt,  Ck>wp.  80;  Blaehford  v. 
Pr€0Ufn,  8  T.  K.  06 ;  MitehOl  v.  Smith,  1  Binn. 
120,  2  Am.  Dec.  417.  CM^JuMiiee  Eirkpat- 
rick,  in  Sterling  v.  8inniek»on,  6  N.  J.  L.  756. 
declared  that  if  the  consideration  be  against 
public  policy  It  is  insufficient  to  support  the- 
contract;  and  Jtuiiee  Russell,  in  the  same- 
case,  said<  ^  It  is  a  general  principle  that  all 
obligations  for  any  matter  operating  against 
the  public  policy  and  the  interests  of  the  na- 
tion are  void. "  There  are  many  illustration* 
of  the  application  of  this  principle,  closely 
allied  to  the  present  case.  An  agreement  to 
withdraw  an  election  petition  in  considera- 
tion of  money  was  void.  Cappock  v.  Bower^  4 
Mees.  &  W.  861.  A  note  executed  in  consid- 
eration of  the  payee  agreeing  to  resign  a  pub- 
lic office  in  favor  of  the  maker,  and  using  hi» 
infiuence  to  appoint  the  latter's  successor,  ia 
void.  Meacham  v.  Ikno,  82  Vt.  721.  So,  to 
the  same  effect,  upon  a  contract  of  a  like  nat- 
ure and  quality,  will  bo  found  the  case  of 
ParMM  V.  Thomp^n^  1  H.  Bl.  822.  A  note 
ffiven  in  consideration  or  forbearance  of  bid- 
ding at  sheriff's  sale  of  real  estate  was  held  to 
be  without  consideration,  on  the  ground  that 
it  was  the  policy  of  the  law  to  encourage  bid- 
ding at  sales  on  execution.  Janes  v.  CasuxU, 
8  Johns.  20,  2  Am.  Dec.  134.  The  policy  of 
the  law  encourages  free  competition,  and 
contracts  in  avoidance  of  that  policy  are  void. 
Ibid.;  Dodin  v.  Ward,  6  Johns.  104;  Tfiomp- 
8on  V.  Davies,  18  Johns.  112 ;  National  Bank 
of  the  Metropolis  v.  Sprague,  20  K.  J.  Eq. 
160 ;  Morris  v.  Woodtoard,  25  N.  J.  Eq.  32. 
So  in  relation  to  contracts  to  control  public 
officials  or  electors,  with  an  illegal  tendency. 
Th^muu  V.  Edwards,  2  Mees.  &  W.  218. 
Agreements  to  obtain  pardons.  Hatzfield  v. 
Gulden,  7  WatU,  153,  81  Am.  Dec.  750; 
Kribben  v.  Havcrafl,  26  Mo.  306;  SUUe  v. 
Johnson,  52  Ind.  197;  Haines  v.  Lewis,  54 
Iowa,  801,  87  Am.  Rep.  202.  Contracts  for 
services  known  as  **  lobby  services. "  Burke 
V.  OhUd,  88  U.  8.  21  Wall.  441,  22  L.  ed. 
628.  Contracts  for  moneys  lent  to  another 
to  aid  him  in  securing  an  office.  Meguire  v. 
Corwine,  101  U.  S.  108,  26  L.  ed.  809.  Con- 
tracts for  service  of  a  canvasser  at  a  primary- 
election.  Keating  v.  Hyde,  28  Mo.  App.  555. 
A  promise  of  reward  for  infiuence  to  secure 
an  office.  Nichols  v.  MudgeU,  82  Vt.  546. 
A  promise  to  pav  the  director  of  a  corpora- 
tion to  resign.  'Ouemsey  v.  Cook,  120  Masa. 
501 ;  Noel  v.  Drake,  28  Kan.  265,  42  Am. 
Rep.  162 ;  Vorbes  v.  McDonald,  54  Cal.  08. 
Assignment  of  salary  not  due.  BH»s  v.  Law- 
rence, 58  N.  Y.  442,  17  Am.  Rep.  278.  The 
unearnpd  half- pay  of  a  retired  army  officer  is 
not  assignable.  Sclitoenk  v.  Wj/ekoff,  46  K. 
J.  Eq.  560,  0  L.  R.  A.  221.  An  agreement 
to  renounce  an  executorship.  EUieott  v. 
Chamberlin,  38  N.  J.  Eq.  604,  48  Am.  Rep. 
327.  An  agreement  on  the  part  of  a  caveator 
to  withdraw  his  opposition  to  the  laying  out 
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i«f  a  publie  load.  Bmith  ▼.  AppUgaU,  28  N. 
^.  L.  852.  These  lure  iDstances  of  contracts 
In  contraTeDtion  of  sound  public  policy,  and 
-therefore  Toid. 

Turning  to  thoee  cases  in  which  the  con- 
tracts are  charged  to  be  contrary  to  public 
policy,  because  in  contrayention  of  the  pro- 
visions of  some  public  statute,  or  of  its  pol- 
icy, we  find  the  illustrations  of  decided  cases 
just  as  numerous  and  varied.  The  general 
rule  is  that  all  agreements  or  contracts, 
whether  sealed  or  otherwise,  in  contravention 
of  statutes,  are  void,  (1  Addison,  Gont.  p. 
.388,  g  253,  and  cases  cited  in  note  J,)  and  all 
<!ontract8  in  contravention  of  the  policy  of 
an  act  of  the  legislature  are  illegal  and  void. 
-Jnckaon  ▼.  Ikm9on^  4  Bam.  &  Aid.  695; 
Moger^  v.  King$ton,  10  Moore,  103,  2  Bing. 
441;  Murray  v.  Beeves,  8  Bam.  &  0.  425; 
HaU  Y.  Dy9(m,  16  Jur.  270,  21  L.  J.  Q.  B. 
1324 ;  HUU  Y.  MiUon,  8  Exch.  758 ;  Cannon 
T.  Canntm,  26  N.  J.  Eq.  816.  Contracts 
having  for  their  object  the  violation,  defeat, 
-or  evasion  of  a  statute  are  illegal  and  void. 
BlascUl  Y.  Fffu>U,  120  Mass.  447.  21  Am.  Rep. 
^33.  And  when  the  object  of  the  contract  is 
to  obstruct  duty,  by  defeating  the  letter  or 
spirit  of  the  law,  the  courts  will  not  enforce 
the  agreement.  It  must  not  contravene  the 
provision  or  policy  of  a  public  law.  Can- 
non v.  Cannon,  supra;  9  Am.  &  Eng.  Ency- 
clop.  Law,  p.  907.  And  a  contract  may  be 
illegal,  although  not  in  contravention  of  the 
specific  directions  of  a  statute,  if  it  be  op- 
posed to  the  general  policy  and  intent  there- 
of. Staines  v.  Waintorignt.  6  Bing.  N.  0. 
174 ;  PMpatt  y.  8t,  George's  Hospital,  6  H. 
L.  Cas.  838,  847;  CoUins  r.  Biantern,  1 
Smith,  Lead.  Cas.  pt.  1,  p.  680.  It  is  not 
necessary  that  the  statute  diould  contain 
-words  of  positive  prohibition.  De  Begnis  v. 
Armistead,  10  Bing.  110.  The  contract  here 
in  question,  between  the  appellants  and  the 
respondent,  on  its  face,  assumes  control  of 
the  disposition  of  the  selection  to  publish 
the  laws.  It  was  not  within  their  intention, 
as  appears  by  the  contract  and  the  evidence, 
that  either  one  of  the  members  of  the  public 
body  designated  by  law  to  make  this  selec- 
tion should  have  the  slightest  voice  in  the 
performance  of  their  dut^  under  the  statute. 
So  far  as  this  contract  is  concerned,  there 
might  as  well  have  been  no  existence  of  any 
auch  selecting  power,  or  any  statute  upon 
the  subject.  This  contract  was  substituted 
in  the  place  of  the  statute,  and,  so  far  as  the 
contract  is  to  be  considered  and  interpreted, 
the  statute  no  longer  had  any  force  or  effect. 
The  contract  was  a  subversion  of  the  statute. 
Regardless  of  the  reason  of  the  statute,  and 
the  public  benefit  to  be  derived  from  its  ad- 
ministration, for  the  purpose  of  allaying  a 
personal  antaironism  between  themselves,  by 
their  agreement,  they  dictated  to  the  public 
body  provided  by  law  to  administer  this 
statute, — a  course  of  action  without  reference 
to  those  provisions  which  designate  the  ob- 
jects, purposes,  and  policy  of  the  legisla- 
ture in  its  enactment.  No  grosser  form  of  a 
contract  in  contravention  of  the  provisions 
and  policy  of  the  statute  could  be  demon- 
fitrated.  The  contract  itself,  and  its  tend- 
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ency,  are  the  tests  of  its  illegality.  The  re- 
sults which  are  produced  are  not  the  proper 
tests,  although  here  the  results  are  those 
which  are  also  interdicted  by  sound  publio 
policy.  Its  tendency  was,  and  the  result 
was,  to  infiuence  official  action,  regardless 
of  the  plain  proYisions  of  the  statute. 

In  the  case  of  Qulick  y.  Ward,  10  N.  J. 
L.  102,  18  Am.  Dec.  889,  the  agreement  was 
that  Bailey  agreed  to  give  Gulick  $1,000  on 
condition  that  Oulick  would  forbear  to  pro- 
pose or  offer  himself  to  the  postmaster  general 
to  carry  the  mail  on  a  certain  mail  route. 
There  was  no  public  auction  of  a  contract, 
nor  was  the  postmaster  general,  as  the  case 
appeared,  bound  by  statute,  except,  perhaps, 
by  implication,  to  award  the  contract  to  the 
lowest  bidder.  He  was  bound  to  advertise 
for  bids,  and  did  so.  Bailey  and  another  bid 
in  opposition  to  each  other,  and  the  contract 
was  awarded  to  Bailey.  The  agreement  was 
held  void  as  contravening  the  statute  of  the 
United  States,  and  against  public  policy. 
Any  contracts  which  have  for  their  object 
the  induencing  the  action  of  public  officials 
are  void  as  against  public  policy.  Ayer  y. 
HuteMns,  4  Mass.  870,  3  Am.  Dec.  232;  1 
Addison,  Cont.  %  253,  p.  388.  note  L  An 
agreement  whose  object  or  tendency  is  to  in* 
fluence  any  officer  of  the  state  in  the  perform* 
ance  of  a  legal  duty,  partially  or  complctel  y, 
is  void.  Lucas  v.  AUm,  80  Ky.  681 ;  O'Hara 
V.  Carpenter,  28  Mich.  410,  9  Am.  Rep.  89 ; 
Caton  V.  Stewart,  76  N.  C.  857.  It  is  dis- 
tinctly held  that  an  agreement  for  compensa- 
tion for  procuring  a  contract  from  the  gov- 
ernment of  our  own  or  that  of  another  country 
is  against  public  policy,  and  void.  Pr<n>i' 
denee  Tool  Co,  v.  Mrris,  69  U.  8.  2  Wall. 
45,  17  L.  ed.  868 ;  Oseanyan  v.  Winchester 
Bepeating  Arms  Co,  103  U.  8.  261,  26  L.  ed. 
539.  An  agreement  between  two  candidates 
for  the  same  office,  that  one  shall  withdraw, 
and  the  other,  if  successful  in  the  attempt  to 
obtain  the  office,  shall  divide  the  fees  with 
him,  is  void  as  against  sound  public  policy. 
Cray  v.  Hook,  4  S.  Y.  449 ;  Hunter  v.  Nolf, 
71  Pa.  282;  CsborneT.  WiUiams,  18Ves.  Jr. 
379 ;  Ashburner  v.  Parrish,  81  Pa.  62 ;  Qor^ 
don  V.  Dalby,  30  Iowa,  228.  All  agreements, 
for  financial  consideration,  to  control  or  in- 
fluence the  business  operations  of  the  govern- 
ment, or  the  appointment  of  public  officers, 
are  Yoid  as  against  public  policy,  without 
reference  to  the  question  whether  improper 
measures  are  contemplated  or  used  in  their 
execution.  The  law  looks  to  the  general 
tendency  of  such  agreements,  and  it  closes 
the  door  to  temptations,  by  refusing  them 
recognition  in  the  courts.  Providence  Tool 
Go.  v.  Norris,  supra.  See  collection  of  de- 
cisions in  note  by  Hare  &  Wallace.  1  Smith, 
Lead.  Cas.  pt.  1.  p.  676,  etc.,  down  to  the 
year  1866,  and  a  further  collection  of  leading 
cases  in  notes  to  volume  3,  p.  875,  etc..  Am. 
&  Eng.  Encyclop.  Law.  And  so  considera- 
tions of  the  same  kind,  of  inferior  moment, 
apply  whenever  the  necessary  or  even  prob- 
able effect  of  the  contract  will  be  to  divert 
any  public  servant  from  the  path  of  duty,  or 
cause  favoritism  or  interest  to  prevail  in  the 
determination  of  questions  which  should  b« 
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•xamined  with  a  view  to  th6  general  good, 
and  the  Just  claims  of  the  parties  in  interest. 
Satterlee  v.  Jan/ts,  8  Duer,  102. 

The  principles  so  well  established  by  the 
authorities,  as  applicable  to  the  contract  in 
question,  render  a  further  consideration  al- 
most superfluous.  The  agreement,  so  far  as 
the  action  and  intention  of  the  parties  to  it 
are  concerned,  prevented  the  public  body 
having  power  to  select  the  newspaper  from 
naturally  entering  upon  any  inquiry  which 
of  the  two  newspapers  was  of  the  lar/rer  cir- 
culation. The  contract  was  designed  for  that 
purpose,  and  thus  influenced  that  body  in 
favor  of  one  of  the  newspapers  named  in  the 
contract  to  be  selected.  The  selection  could 
only  be  lawfully  made  by  reference  to  the 
newspaper  having  the  larger  circulation,  and 
the  agreement  appears  to  have  been  deter- 
mined upon  so  that  this  body  of  offlcials 
should  be  relieved,  not  only  of  the  legal  duty 
required  by  the  statute,  but  that  the  designa- 
tion or  selection  should  be  accomplished 
without  any  reference  whatever  to  one  of 
the  distinguishing  essential  elements  which 
should  have  entered  into  the  selection.  This 
agreement  was  intended  to  avoid  the  act  of 
the  legislature.  One  of  the  competitors  re- 
tired from  the  competition  for  a  financial 
consideration,  secur^  to  him  by  the  contract, 
and  the  contract,  under  the  evidence,  induced 
the  selection  made.  It  is  in  evidence  here 
that  there  was  a  possibility  that  neither 
paper  would  have  been  selected  if  this  agree- 
ment had  not  been  m«ide.  For  either  of  them 
to  obtain  it,  this  settlement  between  them 
became  necessary,  and  by  this  contrivance 
their  further  antagonism  was  avoided,  and 
thus  the  beneficial  operation  of  the  statute 
evaded.  This  statute  must  be  presumed  to 
have  been  enacted  for  the  public  benefit,  and 
such  an  interpretation,  if  i)ossible,  should 
be  put  upon  it,  to  give  it  this  efi'ect ;  other- 
wise, it  is  whollv  bad.  And  it  is  the  pol- 
icy, as  well  as  the  plain  provision,  of  the 
statute,  that  the  newspaper  should  be  selected 
having  the  larger  circulation ;  and  any  con- 
tract contravening  that  policy  is  void,  what- 
ever may  be  the  results.  The  statute  had  in 
view  the  greater  publicity  of  the  laws.  The 
contract  had  in  view  the  "mere  private  inter- 
ests of  the  parties  to  it.  Now,  the  plan  of 
the  legisUture  for  the  selection  of  the  news- 
papers gave  no  sanction  to  the  contention  that 
the  selection  can  be  made  by  any  other  body 
than  the  one  desijB^nated  by  law  to  make  it ; 
or  that  the  selection  can  be  made  by  agree- 
ment between  the  publishers  of  such  news- 
papers as  may  be  eligible  for  selection, 
wliether  the  purpose  be  to  relieve  the  ofl^cers 
of  the  law  from  some  embarrassing  situation 
of  a  political  nature,  or  with  proper  or  im- 
proper motives.  The  tendency  to  this  result 
innc't  ho  n  voided,  and  therefore,  if  the  power 
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of  selection  be  vested  In  public  ofiBclals.  sny 
agreement  between  those  in  competition  for 
selection,  which  in  any  wise  has  a  tendency 
to  interfere  with  such  selection,  in  the  man- 
ner in  which  the  selection  is  to  be  made,  ac- 
cording to  the  statute,  for  public  benefit,  it- 
is  certainly  unenforceable  at  law  or  in  equi^. 
Such  candidates  for  selection  are  to  abstain 
from  such  influence,  and  allow  the  selection 
to  take  its  natural  and  legal  course  under 
the  law.  The  mere  political  right  of  either 
of  the  parties,  or  the  selecting"  power,  can 
have  no  consideration,  except  as  embodied  in 
the  statute.  The  division  of  the  publication- 
between  newspapers  of  different  political 
parties  was  made  that  the  public  might  be 
more  universally  reached,  and  so  was  the 
qualification  that  reference  should  be  had  to- 
the  larger  circulation.  The  theory  of  the 
legislature  was  that  it  was  for  the  public 
benefit,  and  not  either  a  political  or  other 
emolument  to  the  newspaper  selected  for  sudi 
publication.  There  was  a  public  service  to- 
be  performed,  both  by  the  body  making  the 
selection,  and  by  the  persons  selected ;  and 
that  public  service,  under  the  limitations  of 
the  statute,  was  the  only  consideration  which 
should'  have  been  regarded.  Such  an  agree- 
ment as  the  one  now  under  consideration 
must  result  in  a  detriment  to  the  public,  if 
the  conseouences  be  no  worse.  It  is  simply, 
in  plain  language,  a  financial  bargain  be- 
tween two  seekers  after  public  position  to 
§ct  one  or  the  other  out  of  the  way,  so  that 
le  other  may  succeed  in  obtaining  it;  anl 
it  certainly  comnrehends  within  its  terms  the- 
direct  and  positive  interference  with  the  or- 
dinary and  Just  administration  of  the  law  by 
those  whose  duty  it  was  to  subserve  the  pub- 
lic good  in  the  execution  of  the  law,  and  it? 
must  be  held  illegal  and  void  because  con- 
trary both  to  the  provisions  and  policy  of 
the  statute,  and  as  tending  improperly  to  in- 
fluence official  action.  These  arrangements- 
are  not  interpreted  and  enforced  by  mere  final 
results,  when,  by  their  terms,  it  seems  that 
they  are  injurious  to  the  public  good.  We 
miffht  Just  as  well  argue  that  bribery  of  the- 
legislator  is  justifiable  because  the  law  en- 
acted by  his  vote  is  beneficial  in  its  char- 
acter. Public  laws  cannot  be  contravened 
by  contracts  of  this  character,  and  courts 
must  refuse  to  enforce  their  consideration, 
and  the  principles  of  law  are  salutary  which 
compel  the  courts  to  such  refusal.  Neither 
a  court  of  equity  nor  law  must  be  allowed 
to  enforce  contracts  which  are  opposed  to- 
maxims  of  sound  policy.  The  court  will 
not  aid  either  party  to  an  illegal  contract, 
but  will  leave  the  parties  just  where  it  finds, 
them. 

The  decree  qf  the  Oaurt  qf  Chano&ry  fMUi  l» 
retereed. 
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WISCONSIN  SUPREME  COURT. 


Charles    G.    MAYERS,   Receiver,   etc.*  of 
Mayer  Kaiser,  Appt, 

t  Mayer  KAISER  ei  dL,  SitpU. 
( Wis. ) 

1.  Fraad  cannot  be  precnnieiL  and  the 

burden  of  gfaowiofr  it  Is  on  him  who  alleges  it. 

8.  A  debtor  may  g^vehlfl  personal  time, 
attention*  and  serrlcea  to  the  manage- 
ment and  condnet  of  hlfl  wife's  busi- 
ness for  a  series  of  years  without  making  the 
•  principal  invested  io,  or  produced  by,  such  busi- 
ness, or  any  part  thereof,  subject  to  his  creditors. 
If  the  wife  is  actually  the  owner  of  the  business. 

8.  A  debtor's  time,  talents»  and  industry 
are  at  his  own  disposal,  and  his  creditors  have  no 
elalm  thereto. 

(May  a,  1803.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Dane  County  in  fa- 
wor  of  defendants  in  an  aclion  brought  to  ren- 
der property  in  possession  of  his  co-defendants 
liable  for  the  debts  of  defendant  Mayer  Kaiser. 


Statement  by  Pinney»  <7. ; 

The  plaintiff,  as  receiver  of  tbe  goods  and 
property  of  the  defendant  M.  Kaiser,  ap- 
pointed in  proceedings  supplementary  to 
execution  on  a  judgment  for  $564.67,  re- 
covered against  him  by  one  Talcott,  August 
21,  1885,  in  the  circuit  court  for  Dane  countj, 
brings  this  action,  in  the  nature  of  a  credit- 
or's suit,  against  the  said  M.  Kaiser ;  Jeunie 
Kaiser,  his  wife;  Joseph  and  Julius  Kaiser, 
his  sons ;  and  Samuel  Spiegel,— to  reach,  and 
subject  to  the  payment  of  said  judgment, 
certain  real  estate,  the  le«:al  title  to  which 
is  vested  in  his  said  wife,  and  a  stock  of 
goods  and  business  of  a  store  in  Madison 
called  ''The  Fair,"  carried  on  in  her  name, 
but  in  reality,  as  alleged,  for  and  upon  the 
credit  of  said  judgment  debtor,  which  stock 
of  ffoods  had  been  sold  and  transferred  to  his 
said  two  sons  and  his  son-in-law,  and  it  was 
alleged  that  said  business  had  been  carried 
on  by  said  judgment  debtor,  pretending  to 
act  as  his  wife's  agent,  under  some  arrange- 
ment with  his  wife,  for  the  purpose  of  cheat- 
ing and  defrauding  his  creditors,  including 
said  Talcott ;  that  she  did  not  in  good  fait£ 
engage  in  business  with  her  separate  prop- 


KoTK.— JJii7ht«  o/  ertditiyn  in  pemmal  services  of 

deH(yr. 

Stilijecting  eaminos  not  yet  due. 

BarniDgs  not  yet  due  although  partly  earned  can- 
not be  subjected  by  the  cniditors  of  an  employ^  to 
their  claims,  as  they  have  no  claim  od  his  labor 
and  cannot  compel  him  to  work  out  his  contract, 
besides,  under  the  statutes  allowiner  famishment, 
ft  is  generally  sufficient  defense  if  the  garnishee 
sajrs  that  he  was  not  owing  anything  at  the  time  of 
service  of  tbe  writ. 

A  creditor  cannot  have  a  decree  against  a  party 
-with  whom  bis  debtor  has  contracted  for  work  in 
advance  as  neither  the  creditor  nor  the  chancellor 
can  compel  the  debtor  to  work  out  his  part  of  the 
contract.  Teeter  v.  Williams,  3  B.  Hon.  5(S,  89  Am. 
JDeo.486. 

A  chancery  court  has  not  Jurisdiction  to  enforce 
aatisfactlon  of  a  Judgment  debt,  by  appointing  a  re- 
ceiver to  collect  and  take  charge  of  future  earnings 
of  a  debtor.  Be  Potts,  9  Times  lu  R.  306  [1893]  1 Q.  B. 
048;  Holmes  v.  Millage,  9  Times  L.  R.  ZH  [1893]  1 Q. 
B.  £61. 

The  New  Jersey  Act  in  aid  of  execution  excepts 
from  its  operation  money  due  for  labor  or  personal 
services.    Howell  v.  McDowell.  47  N.  J.  L.  3&9. 

A  creditor  cannot  reach  salary  not  yet  earned 
accruing  to  his  deblor,  as  the  debtor  could  refuse 
to  perform  the  services.  Browning  v.  Bettis,  8 
Paige,  S68, 4  L.  ed.  645. 

In  Hamilton  v.  Brogden,  Weekly  Notes  (1891)  36, 
the  court  refused  to  grant  an  order  for  a  receiver 
of  the  property  of  an  Insolvent  to  take  charge  of 
unearned  fees  of  the  debtor,  accruing  for  services 
as  a  director  of  a  company,  as  this  might  destroy 
the  property. 

An  employer  cannot  be  compelled  to  pay  a  cred- 
itor of  the  employ^  as  on  a  qtumtum  meruit  by  a 
garnishment,  where  he  is  to  pay  for  work  asitpro- 
ipresses,  in  groceries  and  provisions  and  the  re- 
mainder in  a  carriage.  Smith  v.  Davis,  1  Wis.  447, 
60  Am.  Dec.  390. 

Wages  earned  by  the  debtor  after  the  service  of 
a  garnishment  on  the  employer,  are  not  subject  to 
that  garnishment.    Thomas  v.  Gibbons,  61  Iowa,  60. 

Where  a  school  teacher  is  not  entitled  to  his 
21  L.  R.  A. 


I  wH^res  until  the  e.YpirHtiou  of  a  definite  time,  they 
.  cannot  be  sui*Jected  before  tbnt  time  by  trustee 
process.  Norton  v.  Soule,  75  He.  385.  See  also 
Johnson  v.  Pace,  78  111.  143. . 

A  montlily  salary  to  be  paid  at  the  end  of  the 
month  is  not  subject  to  garnishment  before  that 
time.    Foster  v.  Singer,  69  Wis.  393. 

The  salary  of  a  Judgment  debtor  not  yet  due 
cannot  be  attached  by  his  creditors.  Central  Bank 
of  Canada  v.  Ellis,  SO  Out.  App.  Rep.  364. 

The  salary  of  a  town  oi&cer  cannot  be  attached  be- 
fore it  is  due  and  payable.  Hall  v.  Pritchett,  L.  R.3 
Q.  B.  Di  V.  316.  See  also  Braekett  v.  Blake,  7  Met.  335. 

The  question  whether  or  not  a  sahiry  of  a  publio 
officer  is  assignable  or  subject  to  garnishment  af- 
ter it  is  due  is  not  included  in  this  note. 

The  creditors  of  an  Insolvent  debtor,  a  lieutenant 
on  half  pay,  cannot  compel  him  to  asisign  his  half 
pay,  or  include  it  in  his  schedule  as  33  Geo.  II.,. 
chap.  28,  i  13,  does  not  include  future  accruing  pay-^ 
ments.    Flarty  v.  Odium,  3  T.  R.  681. 

The  profits  of  a  public  officer  cannot  be  assigned 
by  the  officer  for  the  benefit  of  creditors.  Hill  v. 
Paul,  8  Clark  &F.  395. 

Tbe  prospective  and  contingent  earnings  of  a 
bankrupt  surgeon  do  not  pass  to  the  trustee  for 
creditors,  under  Bankruptcy  Act  1867,  providing 
for  a  sequestration  of  the  salary  or  income  of  tbe 
br.ikrupt.  as  he  could  defeat  any  order  by  declin- 
ing to  see  any  patients.  Ex  parte  Benwell,  L.  R.  14 
Q.  B.  Div.301. 

A  portion  of  wages  held  untU  the  expiration  of 
the  month  under  a  contract  to  be  retained  as  a  for- 
feiture in  the  event  of  nonperformance  by  the  em- 
ploy6  is  not  subject  to  garnishment  until  tbe  month 
has  expired.  Williams  v.  Androscoggin  &  K.  B. 
Co.  36  Me.  201,  8  Am.  Dec.  743. 

Money  or  property  agreed  to  be  paid  to  a  con- 
tractor on  completion  of  work  to  the  satisfaction 
of  an  inspector,  is  not  subject  to  garnishment  un- 
der Wis.  Rev.  Stat.,  §2768,  allowing  garnishment  of 
all  debts  due  or  to  become  due.  Edwards  v. 
Roepke,  74  Wis.  571. 

Money  owipg  for  labor  is  not  subject  to  trustee 
process,  where  one  fourth  is  retained  and  ii>  not  to 
be  paid  for  until  the  work  is  accepted  by  an  en- 


See  also  26  L.  R.  A.  537;   38  L.  R.  A.  190;  41  L.  R.  A.  275;  45  L.  R.  A.  645. 
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erty,  and  did  not  in  good  faith  employ  her 
said  husband  to  conduct  such  business  for 
her  as  her  agent ;  that  she  had  never  actiyely 
participated  in  Uie  conduct  of  the  business, 
and  had  little  or  no  knowledge  concerning 
it;  that  her  husband  had  in  all  respects  con- 
ducted it  as  his  own,  with  the  single  ex- 
ception that  in  doing  so  he  had  pretended  to 
act  as  the  agent  of  his  wife.  It  was  charged 
that  the  real  estate  held  by  the  wife  had 
been  purchased  with  the  proceeds  of  such 
business,  which,  it  was  alleged,  had  been 
large  and  profitable,  and  that  said  stock  of 
goods  and  business  had  been  fraudulently 
transferred  to  the  said  sons  and  son-in-law, 
who  had  previously  been  employed  therein 
as  clerks,  with  intent  to  defraud  the  credit- 
ors of  the  said  judgment  debtor.  It  was 
charged  that  the  business  and  stock  in  trade  of 
the  said  judgment  debtor  with  which  he  had 
carried  on  business  in  Chicago  until  Octo- 
ber, 1888,  had  been  sold  out  upon  judgments 
by  confession,—- one  in  favor  of  his  wife,  on 
a  note  of  $1,500  she  held  against  him,  and 
one  in  favor  of  one  Altheimer,  his  brother- 
in-law,— and  had  been  purchased  by  one 
Wolf,  as  assignee  of  such  judgments.  In  fact 
for  the  benefit  of  the  judgment  debtor ;  that 
the  said  notes  were  given,  judgments  entered, 
and  sales  made,  for  the  purpose  of  covering 


up  the  propertT  of  the  Judgment  debtor,  and 
to  prevent  creditors  from  levying  on  it»  and 
as  a  part  of  a  scheme  for  defrauding  his 
creditors,  and  that  said  Talcott  was  one  of 
his  creditors  at  the  time ;  tliat  these  goods, 
and  others  purchased  on  his  credit,  were  sent 
to  Madison,  and  with  them  the  bosineas  of 
the  Fair  was  opened,  and  carried  on,  in  the 
name  of  his  wife.  The  answers  of  the  Judg- 
ment debtor  and  his  wife  insist  that  the  notes 
to  her  and  Samuel  Altheimer  were  given 
for  an  actual  indebtedness  for  those  sums, 
respectively,  and  deny  that  they  were  given 
or  used  for  any  fraudulent  or  improper  pur* 
pose,  and  deny,  generally  and  specifically, 
all  the  charges  of  fraud  stated  in  the  com- 
plaint, and  allege  that  the  purchase  of  said 
goods  was  for  the  benefit  of  said  Wolf,  and 
that  they  were  afterwards  sold  to  the  wife  of 
the  judgment  debtor,  and  placed  in  the  stora 
where,  ever  since  I^ovember,  1888,  or  there- 
abouts, she  had  carried  on  business.  It  is 
denied  that  any  goods  therefore  were  bought 
on  the  credit  of  her  husband,  and  stated  uat 
all  the  goods  had  been  purchased  in  the  name 
and  for  the  benefit  of  his  wife,  and  the  busi- 
ness carried  on  entirely  with  her  means,  and 
for  her  benefit;  that  the  connection  of  tiie 
judgment  debtor  therewith  was  solely  as  her 
agent,  and  not  for  his  benefit  in  any  way, 


piiieer,  and  three  fourths  had  been  paid  at  time  of 
suit.   Daily  V.  Jordan,  2  Gush.  800. 

Where  the  employer  discharfres  the  debtor  after 
eervioe  of  garnlsbment,  and  makes  a  subsequent 
contract  before  answer  day,  the  earnings  under 
the  new  contraot  will  not  be  subject  to  the  gar- 
nishment. Phelps  V.  Atchison,  T.  &  &•  F.  B.  Co. 
28  Kan.  166. 

The  wlary  to  be  paid  to  an  aotor  for  services 
under  a  new  agreement  made  after  a  receiving  or- 
der in  bankruptcy  does  not  go  to  the  trustee  in 
bankruptcy,  although  the  bankrupt  originally  was 
under  a  contract  for  services  to  run  two  years.  Be 
Shine  liaSZ]:,!  Q.  a  fi&S. 

As  to  mortgage  or  assignment  of  future  earn- 
ings, see  note  to  Sandwich  Mfg.  Ck).  v.  Robinson,  14 
L.  R.  A.  126, 88  Iowa,  667. 

Ctmtraets  to  pay  an  fnsoleent  debtor  loooet  fn  ad- 
vance for  hie  services. 

An  agreement  to  pay  wages  in  advance  is  not 
necesMirily  void,  and  will  prevail  against  a  subse- 
quent garnishment.  If  made  for  the  purpose  of 
hindering  creditors,  this  must  be  proved.  Uein- 
hart  V.  Empire  Soap  Co.  83  Mo.  App.  24. 

Even  after  the  servioe  of  a  garnishment,  an  em- 
ployer may  advance  to  the  employ^  wages  not  yet 
due.  Chicago  ft  E.  L  R.  Co.  v.  Blagden,  88  111.  App. 
264. 

Wages  contracted  to  be  paid  in  advance  cannot 
be  reached  by  garnishment,  and  as  long  as  these 
payments  are  made  in  advance,  no  debt  can  ac- 
crue for  wages  or  salary  due  such  employ^. 
Archer  v.  Peopled  Sav.  Bank,  88  Ala.  249. 

If  the  laborer  sees  fit  to  sell  his  wages  for  a  year 
for  a  fixed  consideration,  which  the  employer  is 
willing  to  advance  to  him  at  the  commencement  of 
the  hiring,  there  is  no  method  by  which  the  cred- 
itor can  attach  that  labor.  Denver,  T.  A;  Ft.  W.  B. 
Co.  V.  Bmeeton,  2  Colo.  App.  126. 

TTnder  a  oontract  of  employment  by  whioh  a 
4lebtor  is  to  be  paid  his  wages  in  advance,  his  em- 
ployer is  not  liable  to  garnishment  before  they  are 
earned,  as  the  debtor  cannot  be  compelled  to  work 
out  the  contract  for  his  creditors.  Alexander  v. 
Pollock,  72  Ala.  137. 
2IL.KA. 


An  insolvent  husband  may  oontract  in  ad vaooe 
that  the  proceeds  of  bis  labor  shall  be  appropriated 
to  the  separate  use  of  his  wife,  to  the  e;cclualon  of 
his  creditors.    Hodges  v.  Cobtt,  8  Rich.  L.  6a 

Where  an  employer  has  paid  the  employe's  wages 
in  advance  to  avoid  a  garnishment,  he  is  not  liaUe. 
as  the  employ6  can  refuse  to  work,  and  his  highest 
duty  is  to  support  his  family,  and  the  crt:dltoia 
cannot  make  him  work  for  them.  Van  Vleet  v. 
Stratton,  91  Tenn.  473. 

If  a  day  laborer  works  for  a  corporation,  and  his 
wages  are  paid  monthly  in  advance  to  a  third  party 
for  him,  the  corporation  is  not  liable  to  trustee 
process  for  such  wages,  but  such  third  party  would 
be  liable.   CaUaghan  v.  Pocasset  Mf  g.  Co.  119  Masa. 

m. 

Where  the  debtor  gfne^  hie  time  and  labor  to  ths  busC* 
new  of  another  generaJHy. 

The  creditors  of  an  insolvent  have  no  claim  upon 
bis  services,  and  he  may  give  them  away  by  work- 
ing  gratuitously  for  another.  Sexton  v.  Martin,  87 
HL  App.  688;  Osborne  v.  Wilkes,  108  N.  C.  66L 

A  husband^s  creditors  cannot  maintain  an  action 
against  his  wife  for  services  performed  by  him  in 
her  separate  business,  in  the  absence  of  an  express 
agreement  by  her  to  pay  therefor.  Ifoxwell  v. 
Lowther,  86  N.  Y.  8.  R.  767;  Lynn  v.  Smith,  86  Hun, 
£76. 

But  where  the  husband  performs  services  for  his 
wife  under  a  oontract  for  pay,  his  creditors  can 
reach  such  indebtedness  if  they  pursue  It  before  it 
is  paid.  Kingman  v.  Frank,  88  Hun,  471,  reversing 
64How.Pr.620L 

Creditors  of  a  husband  cannot  compel  hfm  to  ex- 
act compensation  for  managing  his  wlfe^  prop- 
erty, nor  do  they  obtain  any  rights  in  her  property 
on  account  of  It.  Cooper  v.  Ham,  49  Ind.  8B8;  Os- 
borne V.  Wilkes,  supra;  Tresch  ▼.  Wirts,  84K.  J.  Eq. 
129;  Aldridge  v.  Mulrfaead,  101 U.  &  897, 26  L.  ed.  1018; 
Davison  v.  Gibson,  66  Fed.  Rep.  448:  Coon  v.  Rigden, 
4  Colo.  276;  King  v.  Yoos,  14  Or.  91;  Woodworth  v. 
Sweet,  61 N.  Y.  6, 44  Barb.  268;  Kluender  v.  Lynch, 
4  Keyes,  861,  2  Abb.  App.  Deo.  688;  Coddington  v. 
Bowen,  2  Silv.  Sup.  Ct  417;  Brownell  v.  Dixon,  87 
TIL  197;  Wleman  v.  Anderson,  48  Pa.  811;  Baxter  v. 
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lie  WMking  for  her  upon  s  regular  salary ; 
that  the  etock  of  goods  in  the  Air  store  did 
not  exceed  in  value  the  sum  of  $5,000,  and 
that  the  real  estate  which  stood  in  the  name 
of  the  wife  was  her  honji^e,  and  was  heavily 
mortgaged;  that  the  facto  relative  to  said 
business,  and  to  the  manner  in  which  Judg- 
mento  in  favor  of  the  wife  and  Samuel  Alt- 
heimer  were  obtained,  were  fully  investi- 
gated and  known  to  Talcott  in  18&,  and  the 
aiz-years  statute  of  limitations  was  relied 
upon  as  a  bar;  that  it  was  agreed  that  the 
goods  purchased  at  said  sale  snould  be  man- 
aged and  sold  out  by  Wolf  for  the  common 
profit  of  him  and  Altheimer,  and  it  was 
finally  sold  to  the  wife  of  the  judgment 
debtor,  she  giving  her  note  for  what  it  had 
«oet  him ;  that  the  stock  in  trade  and  busi- 
ness was  sold  out  by  her  February  15,  1893, 
for  $5,868.23.  The  answers  denied  all  fraud 
in  said  sale.  The  defendanto  Joseph  Kaiser 
and  Samuel  Spiegel  set  up  the  circumstances 
of  their  purchase,  averring  that  it  was  for 
a  valuable  consideration,  and  in  good  faith, 
without  any  intent  to  defraud  the  creditors 
of  said  Kaiser.  The  examination  of  the  judg- 
ment debtor  on  supplemental  proceedings 
was  given  in  evidence,  and  also  of  his  wife, 
in  relation  to  the  allegations  of  the  com- 
plaint, from  which  it  appeared  that  the  judg- 


ment debtor  was  in  business  in  Chicago  from 
1867  to  1888,  and  was  in  the  wholesale  busi- 
ness in  1880,  doing  a  large  business ;  that  his 
merchandise  was  sold  at  sheriff's  sale,  and 
he  did  not  buy  in  any,  nor  did  his  wife; 
that  he  owed  about  $14,000,  and  he  had  it 
reduced  to  about  $6,000 ;  that  Marshall  Field 
&  Co.  closed  him  up ;  that  the  business  in 
Madison  had  been  her  business,  and  he  man- 
aged it  for  her,  buying  most  all  of  the  goods 
on  credit ;  that  the  bank  accounto  were  kept 
in  his  wife's  name ;  that  he  was  her  employ^, 
and  never  put  in  any  money  there,  or  into 
the  property  that  belonged  to  his  wife ;  that 
the  money  that  built  the  houses  came  out  of 
the  business;  that  the  $1,500  on  which  she 
obtained  her  judgment  had  been  owing  her 
since  1881,  and  was  for  a  present  made  to  her 
by  her  uncles  when  she  was  married.  The 
wife  of  the  judgment  debtor  also  testified  on 
the  trial  to  the  effect  that  she  purchased  Mr. 
Altheimer's  interest  in  the  goods  sold  at 
Chicago,  and  gave  him  a  note  for  $900. 
Simon  Wolf  also  testified  in  regard  to  the 
transaction  auite  fully,  and  an  agreement 
was  produced  in  evidence  between  him  and 
Mrs.  Kaiser,  dated  October  15,  1888,  in  re- 
gard to  the  sale  and  disposition  of  said  goods» 
by  which  Mayer  Kaiser,  the  judement  debt- 
or, was  to  be  engaged  as  a  cler'k  during  a 


HaxweiU  115  Pa.  478;  Sixbee  v.  Bowen,  «1  Fa.  140; 
PloM  V.  Thomaa,  6  Mo.  App.  107. 

A  debtor's  support  is  sufficient  conslctoratlon  for 
services  In  his  wlfe^s  business.  Welch  v.  Kline,  07 
Pa.  428. 

A  debtor  may  vtree  to  carry  on  business  for  his 
wife  In  ooQBlderatloa  of  support  of  his  family  and 
mother  without  giving  his  creditors  any  claim  on 
tb«  profits  arising  from  his  services.  SoovUle  v. 
Shed.UON.  r.64fi. 

Under  N.  Y.  Laws  1800,  chap.  90,  p.  167,  autborlB- 
f  nir  a  married  woman  to  carry  on  a  trade  or  busi- 
ness on  her  own  account,  and  providing  that  the 
earnings  shall  be  her  separate  property,  she  may 
«aiTy  on  business  tlurough  her  husband  as  her 
agent,  and  need  not  give  him  any  compensation  for 
his  services  other  than  Us  support.  His  creditors 
haTe  no  claim  on  his  time,  talents,  or  industry. 
Abbey  v.  Deyo,  44  N.  Y.  848,  44  Barb.  874. 

Where  a  woman  carried  on  business  under  the 
Nevada  Sole  Trader's  Act,  and  employed  her  bus- 
tend  at  a  reasonable  compensation.  In  good  faith, 
tals  creditors  are  not  entitled  to  the  profits  of  the 
business.    Youngwortta  v.  Jewell,  15  Nev.  45. 

The  creditor  cannot  impute  fraud  to  the  transac- 
tion by  which  the  debtor  gives  bis  labor  to  his  wife, 
for  the  creditor  has  no  legal  or  equitable  right  to 
that  labor.  Buckley  v.  Dunn,  87  Miss.  710.  In  this 
case  the  husband  got  out  railroad  ties,  on  a  con- 
tract made  in  the  name  of  bis  wife,  and  the  monejr 
due  was  not  subject  to  garnishment  for  his  debts. 

A  wife  may  employ  her  husband  to  operate  a 
mill  owned  by  her,  without  subjecting  her  property 
to  his  creditors.    Cooper  v.  flam,  40  Ind.  8B8w 

A  married  woman  may  employ  her  husband  to 
trade  with  her  separate  estate,  without  rendering 
the  property  liable  for  his  debts,  under  W.  Va. 
Code,  chap.  8ft,  1 18,  providing  that  the  Issues  and 
inrollts  of  a  married  woman's  separate  estate  shall 
not  be  subject  to  her  husband's  debts.  The  ques- 
tion as  to  whether  his  creditors  are  entitled  to  com- 
pensation for  his  services  does  not  arise  in  this  case 
as  it  is  only  a  suit  to  try  title  to  barrel-heads. 
Miller  v.  Peck,  18  W.  Va.  75. 

A  husband's  creditors  have  no  claim  on  the  wife's 
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property  produced  by  his  labor  and  skill  with  her 
original  separate  property,  as  under  Pa.  Act  1872, 
her  separate  earnings  and  property  is  protected 
from  the  debts  of  her  husband.  Spering  v.  Laugh- 
Un,  118  Pa.  200. 

And  where  the  wife  of  a  debtor  bought  horses 
and  carriages  as  her  separate  property  and  for  the 
purpose  of  carrying  on  the  bushiess  of  a  livery 
stable,  and  her  husband  served  as  a  hostler,  and  the 
property  was  managed  exclusively  by  the  wife,  it 
is  not  liable  for  his  debts  even  if  obtained  on  credit* 
Manderbach  v.  Mock,  20  Pa.  48. 

A  married  woman  owning  a  set  of  drilling  tools 
may  engage  in  the  business  and  employ  her  hus- 
band to  superintend  it,  and  he  may  give  her  his 
labor  and  skilU  without  rendering  the  property 
produced  by  such  labor  and  skill  liable  for  his 
debts.    Oibbs  ft  8.  Mfg.  Co.  v.  Ooe,  1  Pennyp.  288. 

Where  a  wife  of  an  insolvent  husband  com- 
mences business  under  the  California  Sole  Trader's 
Act,  in  the  manufacture  and  sale  of  clothing,  and 
employs  her  husband,  the  fact  that  the  busineas 
was  unsuited  to  her  sex,  or  that  the  husband  was 
employed  in  it,  would  be  circumstances  tending  to 
establish  fraud,  but  would  not  be  conclusive;  and 
she  can  recover  for  the  seizure  of  her  goods  for  his 
debts.    Guttman  v.  Scannell,  7  Cal.  456. 

Under  Fla.  Act  1879  ( McGlel.  Dig.  756)  authorizing 
married  women  to  be  empowered  to  act  as  free 
traders,  her  property  will  not  be  liable  for  her  hus- 
band's debts  on  account  of  his  being  employed  by 
her.    Martinez  v.  Ward,  10  Fla.  176. 

Where  a  husband  acts  as  agent  of  his  wife  in 
handling  her  separate  property  and  makes  prop- 
erty by  his  skill  and  labor,  it  belongs  to  his  wife, 
and  is  not  subject  to  bis  creditors,  but  to  show  good 
faith  or  fraud  his  creditors  may  prove  what  the 
value  of  his  services  is,  and  this  may  be  met 
by  showing  that  the  wife  supports  him  and 
pays  his  expenses.  A  l^usband,  however,  may  be- 
come his  wife's  creditor  for  services  by  contract 
express  or  implied,  and  then  bis  creditors  may 
have  their  remedy  by  garnishment  Keller  v.  May- 
er, 55  Oa.  406. 

Where  the  wife  invested  her  money  from  a  trust 
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Bale  thereof  at  a  salary  of  $25  a  week.  It 
appeared  that  Wolf  received  his  full  pay  of 
Mrs.  Kaiser  December  2S),  1884.  Kaiser  tes- 
tified that  when  the  business  was  continued 
in  Madison  he  took  $5  a  week  for  his  own 
use  and  support ;  that  there  was  no  agree- 
ment about  salary ;  that  the  $25  a  week^was 
never  paid  him.  Evidence  was  given  to 
show  that  the  debt  to  Altheimer  was  paid  in 
1885.  Mercantile  agency  reports  were  put  in 
evidence  regarding  the  financial  standing  of 
J.  Kaiser,  J.  Kaiser  &  Co.»  and  Kaiser  Bros. 
&  Spiegel,  covering  a  period  from  October  6, 
1884,  to  February  24,  1893,  in  which  the 
stock  was  variously  stated  at  from  $10,000 
to  $35,000,  and  the  amount  of  yearly  sales 
at  $50,000  and  upwards,  net  annual  gains, 
$5,000  and  upwards,  and  in  which  it  was 
stated  that  the  business  was  conducted  by 
Mayer  Kaiser.  Kaiser  made  some  of  the  re- 
ports for  his  wife. 

The  finding  of  the  circuit  court  as  to  the 
bona  fides  of  the  business  conducted  in  the 
name  of  Jennie  Kaiser,  the  wife  of  the  judg- 
ment debtor,  was  to  the  effect  that  at  the 
time  of  their  marriaee  she  received  $1,500, 
marriage  portion.  That  her  husband  was  in 
business  m  Chicago,  and  lost  considerable 
property  in  the  great  fire,  after  which  she 
loaned  her  husband   part  of  her  marriage 


Eortion,  which  was  used  in  bnsiness.  fhat 
e  was  owing  her  $1,500,  on  account  of  said 
loans,  October  1,  1888,  and  the  judgment 
was  given  on  a  note  for  that  money.  That 
he  was  indebted  to  Marshall  Field  &  Co.  in 
about  $d,dOO,  and  to  S.  Altheimer  in  about 
$4,700,  and  to  various  other  creditors.  That 
Field  &  Co.  recovered  two  judgments  against 
him  for  their  debt,  upon  which  execution* 
were  issued,  and  levied  on  his  property,  to- 
gether with  an  execution  on  the  judgment  in 
favor  of  his  wife.  That  the  latter  judgment 
was  for  a  full  consideration,  and  was  not 
obtained  for  the  purpose  of  hindering  or  de- 
laying the  creditors  of  the  defendant  M. 
Kaiser.  That  more  than  six  years  had  passed 
since  judgment  upon  the  note  in  favor  of 
Talcott  was  rendered,  and  that  the  facts  con- 
cerning its  entry  were  fully  known  to  him» 
or  his  agent  immediately  after  the  entry 
thereof.  That  the  judgment  in  favor  of  Al- 
theimer was  for  a  valla,  existing  indebted- 
ness, and  an  execution,  in  like  manner,  wa8> 
levied  upon  Kaiser's  property  subsequent 
to  the  judgments  and  executions  of  Field  & 
Co.  and  Jennie  Kaiser.  That  the  agent  of 
Talcott,  was  present  at  the  sale  which  wa» 
fairly  conducted,  at  public  auction,  by  the 
sheriff  of  Cook  county.  That  Wolf  purchased 
and  became  the  owner  of  the  judgment  of 


fund  for  her  sole  and  teparate  use,  and  employed 
her  husband  to  manage  the  same,  tbe  proceeds  were 
not  liable  for  her  husband^s  debts.  Bellows  v. 
Rosenthal,  81  Ind.  118. 

A  married  woman  may  buy  i^oods  on  credit  and 
employ  her  husband  as  agent,  without  render- 
ing her  property  liable  for  his  debts,  under  Taylor*8 
Kan.  Stat.,  chap.  SS,  providing  that  any  married 
woman  may  carry  on  trade  and  tbe  earnings  shall 
be  her  separate  property.  Tallman  v.  Jones,  18 
Kan.  489. 

Where  the  wife  Invests  $400  In  the  drug  business, 
and  puts  her  husband  in  charge  as  her  agent,  un- 
der whose  management  the  ptock  Is  Increased  In 
value  to  the  amount  of  $800,  it  is  not  liable  to  the 
claims  of  his  creditors,  under  Taylor*s  Kan.  Stat., 
par.  8752,  providing  that  the  property  of  any  wom- 
an shall  not  be  liable  for  her  husband's  debts  ex- 
cept such  as  is  given  her  by  him.  Parker  v.  Bates, 
29  Kan.  G97. 

Where  a  wife  owns,  manages,  and  controls  a 
foundry  and  employs  her  husband  at  a  salary,  the 
property  is  not  subject  to  his  debts,  especially  where 
it  does  not  appear  that  his  earnings  went  into  the 
property,  and  the  wife  began  on  her  credit  while 
the  husband  was  Insolvent  Driggs  v.  Russell,  8 
Nat.  Bankr.  Beg.  16L 

Where  the  wife  contributed  her  capital  to  the 
purchase  of  an  interest  in  a  paving  patent,  and  her 
husband  was  to  have  employment  in  promoting  the 
enterprise  and  accompHshing  the  undertaking, 
and  the  husband  put  in  no  money,  the  business 
was  not  liable  for  his  debts,  as  the  evidence  showed 
he  was  acting  as  her  agent.  Voorhees  v.  Bonesteel, 
63  U.  8. 16  Wall.  16,  2\  L.  ed.  268, 7  Blatchf .  48S. 

Although  a  debtor  is  a  printer  by  trade  his  wife 
may  invest  her  money  In  types  and  printing  ma- 
chinery to  be  managed  by  her  husband,  as  in  a 
farm  to  be  nm  by  him,  without  making  it  liable  for 
bis  debts.    Blood  v.  Barnes,  79  111.  480. 

The  profits  on  property  bought  by  a  husband  as 
the  agent  of  his  wife,  and  sold  at  great  advance, 
are  not  subject  to  the  claims  of  his  creditors  as  the 
result  of  his  skill  and  labor,  unless  such  transac- 
tion was  made  to  defraud  his  creditors.  Merchant 
V.  Bunnell,  8  Abb.  App.  Dea  281. 8  Keyes,  680. 
21  L.  R.  A. 


A  wife  may  engage  In  the  bustoeas  of  boating* 
and  employ  her  husband  as  captain,  and  his  credi- 
tors have  DO  lien  on  his  labor,  and  he  may  also  give- 
his  labor  to  a  third  party  to  pay  for  hoard,  waahincr» 
and  clothing.    Whedon  v.  Ghamplin,  50  Barb.  81. 

Where  business  is  conducted  by  the  husband  in 
the  name  of  '*B.  8.,  Agent,**  and  the  capital  wa»- 
contributed  from  the  wlfe*s  separate  estate,  ex- 
cept money  borrowed  in  the  name  of  **B.  S.  JLgent.*^ 
and  the  profits  accruing  from  such  capital,  and  the 
wife  supported  the  husband,  and  the  family  were 
supported  from  the  store,  his  creditors  have  na 
claim  on  the  property,  as,  under  N.  Y.  Acts  1B4&- 
1849,  the  wife  may  manage  property  through  tbe 
agency  of  her  husband.  Buckley  v.  Wells,  88  N.  Y. 
618,  reversing  42  Barb.  660. 

Where  an  Insolvent  retiring  partner  sells  out  hi» 
Interest  In  the  firm  to  bis  partner,  and  the  latter 
makes  a  contract  with  such  Insolvent  and  his  wife 
for  money  to  be  paid  the  wife  for  services  lo  be 
rendered  by  her  and  her  husband,  the  indiv.dual 
creditors  of  tbe  husband  have  no  claim  on  the 
same.    Orlffin  v.  Cranston,  1  Bosw.  281, 10  Bosw.  L. 

Where  the  husband  on  his  own  motion  or  as  agent 
for  his  wife  devoted  his  time  to  making  and  oom- 
pleting  the  purchase  of  land  for  her,  and  she  fur- 
nished $400  of  the  money  and  he  nothing,  and  she 
sold  some  of  the  land  for  upwards  of  $8,000,  hla 
credit  ors  have  no  claim  on  any  of  the  land.  Second 
Nat.  Bank  of  Rockford  v.  Oaylord.  66  Iowa,  582. 

Where  a  party  Is  only  an  agent  for  his  wife  in  ik 
firm,  such  partnership  owes  him  nothing  for  serv- 
ices that  can  be  reached  by  garnishment.  In  thla 
case  the  wife's  uncle  advanced  the  money  to  rua 
the  business,  and  the  contract  was  that  the  husband 
was  to  be  employed  to  aid  in  carrying  on  the  busi- 
ness.   Dupuy  V.  Sheak,  57  Iowa,  861. 

Where  a  father  turned  over  a  horse  (which  waa 
exempt)  and  the  services  of  two  minor  children  to 
another  child  to  work  and  support  the  family  there- 
with, and  his  creditors  were  held  to  have  no  right. 
to  object,  it  was  said  that  a  creditor  cannot  coerce 
labor  for  his  benefit.    Leslie  v.  Joynes,  2  Head,  614. 

An  agreement  made  by  benefactors  with  the  debt- 
or's daughter  that  they  were  to  pay  her  money* 
and  that  she  was  to  employ  her  father  to  trade  a» 
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Field  Sb  Go.  That  there  was  no  surplus  after 
said  execution  sales.  Wolf,  Mrs.  Kaiser,  and 
Altbeimer  entered  into  an  agreement  in 
respect  to  purchasing  goods  at  the  sale,  to  the 
effect  that  whatev^er  goods  were  purchased 
should  be  put  together,  and  sold  in  the  name 
of  S.  Wolf  &  Co. ,  and  that  when  Wolf  should 
receive  back  his  money »  expenses,  etc.,  fixed 
at  $4,879.95,  his  interest  in  them  should 
cease ;  that  the  expense  of  selling  the  goods 
should  be  deducted  from  the  money  receTved ; 
and  that  Kaiser  should  be  employed  as  a 
clerk,  at  a  salary  of  $25  a  week.  Wolf  bid 
in  at  the  sheriff's  sale  goods  enough  to  cover 
the  judgments  of  Field  &  Co.  owned  by  him. 
and,  as  agent  for  Mrs.  Kaiser,  he  Did  in 
enough  of  the  stock  to  cover  the  amount  of  her 
judgment,  and  Altheimer  bid  in  enough  to 
amount  to  the  sum  of  $897.85.  That  the 
goods  were  moved  into  a  store  in  Chicago, 
Mrs.  Kaiser  purchasing  from  Altheimer  the 
^oods  be  had  bouglit,  n>r  which  she  gave  her 
individual  note.  That  the  business  was  con- 
tinued in  Chicago  under  the  name  of  S.  Wolf 
A  Co.,  Kaiser  working  under  the  contract 
at  $25  a  week,  and  he  and  his  wife  and 
family  all  lived  in  the  same  building.  That 
the  goods  were  moved  to  Madison,  and  the 
Fair  store  opened  and  operated  by  8.  Wolf 
A  Co.  under  the  contract  until  December  29, 

affent«  and  that  he  was  only  to  be  allowed  a  rea- 
sonable support  for  his  services  rendered,  did  not 
give  bis  creditors  any  claim  on  the  business  so  con- 
ducted as  it  constituted  a  trust  for  the  family  free 
Irom  his  debts.    Holdship  v.  Patterson,  7  Watts, 

Bat  In  these  cases  the  real  basis  of  decision  is  not 
the  rifffat  of  the  husband  as  against  his  creditors  to 
donate  his  services  to  bis  wife  but  the  legal  inca- 
pacity of  the  wife  to  purchase  property  on  credit 
and  embark  In  trade  although  some  of  them  de- 
clare also  that  this  would  be  fraudulent  as  to  his 
ereditors. 

In  a  recent  Pennsylvania  case  the  doctrine  is 
stated  less  strictly  to  the  effect  that  when  a  wife 
buys  on  credit  the  burden  of  proof  is  on  her  to 
show  that  she  bought  on  the  credit  of  her  separate 
estate.    8periag  v.  Laughlln,  118  Pa.  200. 

By  this  case  as  by  Manderbach  v.  Mock,  29  Pa. 
48;  Gtbbs  ft  S.  Mfg.  Ck>.  v.  Goe,  1  Penny  p.  288;  Welch 
▼.  Kline,  67  Pa.  428;  Wieman  v.  Anderson,  42  Pa. 
tH,  and  Saxter  v.  Maxwell,  116  Pa.  473,  it  is  estab- 
lished that  where  her  separate  proper^  is  actually 
invested  in  the  buslneas  and  the  husband  contrib- 
utes nothing  but  his  services,  his  creditors  have  no 
olaim  thereon. 

In  Re  Eldred,  8  Nat.  Bankr.  Beg.  256,  which  was  a 
bankruptcy  case,  it  was  held  that  where  a  man  Is 
embarrassed  and  insolvent,  he  cannot  use  his  wife 
to  cover  up  any  of  his  property,  or  any  of  his  eam- 
ings  or  his  skill,  or  use  her  as  an  instrument  to 
gather  about  her  his  means,  skill,  or  labor,  but  if 
tbere  Is  any  consideration  proceeding  from  the 
wife  it  will  be  protected. 

In  Alabama  it  is  held  that  an  insolvent  debtor 
eannot  appropriate  the  proceeds  of  his  labor  to  in- 
vest ments  in  real  estate  in  the  name  of  his  chil- 
dren.   Patterson  ▼.  Campbell,  9  Ala.  963w 

It  is  said  that  the  providing  for  their  support  is 
quite  a  different  thing  from  investing  them  with 
the  title  to  property,  and  the  court  reasons  that  If 
one  can  secure  the  profits  of  his  labor  to  his  chil- 
dren, why  not  the  profits  of  his  trade,  occupation, 
or  profession. 

So  in  Virginia  where  a  husband  carries  on  a  mer- 
21  U  R.  A. 


1884,  when  Wolf  had  about  $500  still  in  the 
business,  and  he  then  sold  out  to  the  defetul- 
ant  Jennie  Kaiser,  took  her  note  for  tlio 
amount,  which  was  afterwards  paid  by  her, 
as  was  also  the  $000  to  Altheimer.  That  the 
business  and  all  the  property  from  that  time 
on  were  owned  by  the  defendant  Jennie 
Kaiser,  and  were  managed  by  the  defendant 
Mayer  Kaiser  as  her  agent.  That  the  ch i Idrea 
of  the  parties  worked  in  the  store,  and  all 
lived  together.  That  M.  Kaiser  was  there- 
after employed  by  the  defendant  Jennie  at  a 
salary  of  |5  a  week,  and  thev  were  all  sup- 
ported out  of  the  proceeds  of  the  business, 
which  seems  to  have  been  reasonably  prof- 
itable. That  on  the  18th  of  February. 
1892,  an  inventory  was  taken,  at  which  time 
the  amount  of  stock  was  |5,868.23,  and 
there  were  outstanding  merchant! le  accounts 
against  it  to  the  amount  of  $2,741.68.  That 
the  defendant  Jennie  Kaiser  then  sold  the 
stock  of  goods  to  Kaiser  Bros.  &  Spiegel  for 
$5,868.23,  receiving  $2,100  in  cash  from 
them,  their  note  for  $500,  and  they  assuming 
the  mercantile  indebtedness.  That  the  sale 
was  made  in  good  faith,  and  for  a  full  consid- 
eration, and  not  for  the  purpose  of  hindering 
or  delaying  creditors  of  the  said  Judgment 
debtor,  or  any  other  person.  That  the  sum 
paid  by  Kaiser  Bros.  &  Spiegel  was  all  the 


I  cantile  business  as  agent  for  bis  wife,  who  in  vests 
I  no  money  therein  but  merely  pledges  th«»  cred't  of 
her  separate  estate  therefor,  and  is  aided  by  his 
minor  sons,  he  has  such  an  interest  In  the  accumu- 
lated profits  as  may  be  subjected  to  his  debts. 
Penn  v.  Whitehead,  Vt  Gratt.  74. 

It  is  further  held  that  the  assets  ire  liable  for  the 
debts  of  the  concern,  and  after  the  payment  of 
those  debts,  she  is  entitled  to  withdraw  what  she 
has  contributed  and  such  portion  of  the  profits  as 
should  go  towards  her  capital,  and  then  his  cred- 
itors are  entitled  to  the  payment  of  their  claims. 
Penn  v.  Whitehead,  17  Oratt.  603,  94  Am.  Dec.  478. 
See  U  Gratt.  74. 

Bo  in  Ohio  where  an  insolvent  husband  carried  on 
business  with  the  money  of  his  wife  professedly  as 
her  agent  for  years,  and  makes  large  profits,  and 
she  gives  no  personal  attention,  and  part  of  the 
proceeds  were  used  by  the  husband,  part  support- 
ed the  family,  and  part  invested  in  her  name,  the 
wife  cannot  claim  all  the  profits  as  against  bis  cred- 
itors. Glidden  v.  Taylor,  16  Ohio  St.  609,  91  Am. 
Dec  98. 

In  New  Jersey  before  the  statutes  authorized  a  ' 
married  woman  to  carry  on  trade  or  business  in 
her  own  name  where  the  purchase  money  for 
property  was  paid  out  of  the  earnings  of  a  business 
carried  on  in  the  name  of  the  wife,  but  to  which 
the  husband*s  skill  and  labor  largely  contributed, 
such  property  will  be  subject  to  the  claims  of  his 
creditors.  A  husband  may  allow  his  wife  her  own 
labor  and  that  of  their  minor  chtldien.  but  he  can- 
not invest  in  her  name  the  proceeds  of  his  business 
skill  and  labor.  Quidort  v.  Pergeaux,  18  N.  J.  Eq. 
472. 

But  where  a  business  Is  carried  on  by  a  husband 
and  wife  in  co-operation,  and  the  labor  and  skill  of 
the  husband  and  wife  are  united,  the  proceeds  will 
not  be  given  to  her  as  agninet  his  creditors  al- 
though he  may  give  her  his  services  when  she  car- 
ries on  a  separate  businebs  without  his  assistanoe 
with  her  own  means.  National  Bank  of  the  Me- 
tropolis V.  Sprague,  30  N.  J.  Eq.  13. 

Under  the  New  Jersey  Act  giviug  to  the  wife  her 
wages  and  earnings  in  any  employment,  occupa- 
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Stock  was  worth,  and  they  had  no  notice  or 
information  whatever  that  he  had  any  right 
or  interest  therein, —and,  as  a  conclusion  of 
law,  that  the  defendant  Jennie  Kaiser  was  the 
absolute  owner  of  the  property  up  to  the  time 
of  the  sale  to  Kaiser  Bros.  &  Spiegel,  when 
they  became,  and  now  are,  the  owners  thereof, 
and  tliat  none  of  the  property  could  be  sub- 
jected to  the  debts  of  said  judgment  debtor. 
The  action  was  dismissed,  with  costs  ag^ainst 
tlie  receiver,  as  such,  but  no  personal  judg- 
ment was  given  against  him,  irom  which  he 
appealed. 

Meum.  Bashfordy  O'Connor  ft  Pol- 
leys,  for  appellant: 

The  court  was  requested  to  find  that  the 
noie  to  the  wife  ana  the  ludgment  entered 
thereon  were  both  fraudulent  and  yoid  as 
aeainst  the  then  existing  creditors  of  said  M. 
Kuiser.  Proper  exceptions  were  taken  by  the 
plaintiff  to  the  refusal  of  the  court  to  make 
this  findlnff  as  well  as  to  the  finding  in  favor 
of  the  validity  of  the  said  note  and  judgment. 
The  bil  of  exceptions  is  certified  to  contain 
all  the  evidence.  We  are  therefore  in  a  posi- 
tion to  attack  the  finding  of  the  court  as  being 
against  the  weight  of  evidence. 

Evenson  ▼.  Baten,  58  Wis.  24;  Stadler  y. 
GrUben,  61  Wis.  500. 


The  burden  Is  upon  Mrs.  Kaiser  to  show 
that  the  property  which  she  now  claims,  or 
did  claim  at  the  beginning  of  this  suit,  was 
acquired  by  her  as  her  separate  estate  in  some 
manner  pomted  out  by  the  statutSL 

Stanton  y.  Kineh,  6  Wis.  888;  E^trnef&r  y. 
Durea,  18  Wis.  608;  Durea  y.  Eorm^er,  16 
Wis.  195;  Carpenter  y.  Tatro.  86  Wis.  297; 
Eorton  y.  Dewey,  58  Wis.  410;  FMer  v. 
Shelver,  Id.  498;  Semmene  v.  Walters,  56  Wis. 
675;  Wlieeler  d  WtUon  Mfg,  Co,  y.  MonaAan, 
68  Wis.   198;  Booaer  y.  Httnt,  ~ 
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65  Wia.   71; 
Qettdmann  v. 


Hoeu  V.  Pierron,  67  Wis, 
Oitz,  78  Wis.  489. 

It  was  the  duty  of  the  trial  court  to  closely 
examine  and  scrutinize  the  transactions  be- 
tween Mr.  Kaiser  and  his  wife  in  relation  to 
this  note  and  the  judgment  thereon,  to  see 
that  the  same  were  fair  and  honest  and  not 
mere  contrivances  resorted  to  for  the  purpose 
of  placioff  Kaiser's  properly  beyond  the  reach 
of  his  creditors. 

Beard  v.  Dedolph,  29  Wis.  186;  HoxieY,  Prie$^ 
81  Wis.  82;  FMerv.  Shaver,  supra;  Dayton  t. 
WaUh,  47  Wis.  118,  82  Am.  Rep.  757;  Sem- 
mens  y.  Walters,  supra;  Breslauer  y.  Oeilfuss, 
65  Wis.  887;  King  y.  Voos,  14  Or.  91;  Deav  y. 
Bailey,  50  III.  481,  99  Am.  Dec.  688;  Blood  t. 
Barnes,  79  111.  487;  Walker  v.  CarringPm,  74 
III.  446,  465;  Tomlinson  v.  MaVJiews,  98  Dl. 


tion,  or  trade  In  which  she  Is  employed  and  oarrles 
on  separately  from  ber  husband,  where  the  wives 
of  judg>ment  debtors  buy  out  their  husbands*  ffro- 
cery  business  under  execution  in  favor  of  some 
creditors,  and  place  their  husbands  in  charge  of 
the  business  in  ffood  faith.  Riving  them  board  aod 
clothing,  such  an  arrangement  is  not  a  fraud  on 
creditors  of  the  husbands.  Kutcher  v.  Williams,  40 
N.  J.  Eq.  486. 

In  a  Missouri  case  it  was  said  that  a  man  owing 
debts  will  not  be  permitted  to  devote  his  capital, 
industry,  or  orsdlt  to  the  accumulation  of  proper- 
ty to  be  held  by  some  third  person,  for  his  own  use 
or  that  of  his  family,  to  the  exclusion  of  his  cred- 
Itors.  but  in  this  case  the  question  was  not  actually 
decided  or  involved.  Waddin^rham  v.  Loker,  44 
Mo.  18S,  100  Amu  Deo.  260. 

Where  a  debtor*s  wlfe*s  sister  gave  money  to  his 
wife,  to  be  used  for  the  support  of  the  family,  and 
he  was  to  have  no  Interest  In  the  same  except  for 
his  services  to  be  rendered,  and  the  money  was  in- 
vested in  coal  boats  by  him  as  agent  for  his  wife, 
this  may  be  shown  as  against  his  creditors.  OiUes- 
•  pie  y.  Miller,  87  Pa.  247. 

Exceptions  and  limitations, 

A  few  oases  deny  the  right  of  an  insolvent  debtor 
to  give  his  services  irratuitoualy.  But  it  will  be 
seen  that  most  of  them  present  the  question  com- 
plicated with  tbat  of  the  disability  of  married 
women  or  the  right  of  her  husband  to  her  personal 
property. 

Thus  In  several  Pennsylvania  cases  the  right  of  a 
married  woman  to  purchase  property  or  business 
on  credit  and  claim  the  fruits  thereof  when  her 
husband  manages  it  as  her  agent  has  been  denied. 
Robinson  v.  Wallace,  8»  Pa.  129;  Hallowell  v.  Hor- 
ter,  86  Pa.  876:  Auble  v.  Mason,  Id.  961:  Gillespie  v. 
Miller,  87  Pa.  247:  Keeney  v.  Gk>od,  21  Pa.  840. 

So  in  another  case  it  Is  said  that  where  all  the 
moneys  that  went  into  a  trust  for  the  benefit  of  the 
wife  were  funds  belonging  in  law  to  the  husband, 
or  were  the  fruit  of  the  Joint  industry  of  the  hus- 
band and  wife  under  a  voluntary  arrangement 
made  by  hiu  to  defraud  his  creditors,  such  proper- 
91  L.  R.  A. 


ty  will  be  liable  for  his  debts;  bat  here  it  w 

that  the  property  in  question  did  not  come  from 

the  husband.    Pawley  v.  Vogel,  42  Mo.  201. 

The  later  oase  of  Ploss  v.  Thomas,  6  Mo.  App.  IST, 
follows  the  general  doctrine  allowing  the  husband 
to  donate  his  services  to  his  wife. 

An  early  Michigan  case  held  that  where  a  mar- 
ried woman  owned  a  mill  and  her  husband  bought 
wheat,  made  and  sold  flour,  and  ground  grain,  the 
business  amounting  to  from  $50,000  to  $100,000  a 
year,  mostly  on  capital  borrowed  on  the  credit  of 
the  business,  the  property  acquired  in  the  business 
was  liable  for  the  debts  of  the  husband.  Glover  v. 
A]cott,llMich.471. 

This  case  seems  to  proceed  on  the  theory  that  the 
use  of  her  name  in  the  business  was  a  mere  derloa 
to  defraud  creditors  while  the  husband  was  really 
the  owner  of  the  business. 

The  later  case  of  TQlman  v.  Sliackleton,  15  Mich. 
447, 06  Am.  Dec.  106,  which  held  that  a  woman  keep- 
ing a  boarding  house  might  buy  furniture  on  cred- 
it, did  not  Involve  the  rights  of  the  husband^ 
creditors.  But  the  decision  in  Glover  t.  Alcott 
seems  to  be  practically  overruled,  though  without 
any  mention,  by  the  oase  of  Rankin  v.  West.  26 
Mloh.  105,  in  which  although  the  husband  had 
failed  in  the  business  which  the  wife  thereupon 
bought  on  credit  his  creditors  were  held  to  have 
no  claim  on  the  stock  In  trade  In  a  meat-market 
leased  and  carried  on  in  her  name  whUe  be  man- 
aged the  business  where  the  statute  provided  that 
the  property  of  any  female  is  not  liatde  for  tb* 
debts  of  her  husband. 

In  Illinois  the  courts  have  held  in  several  oases 
that  a  married  woman  cannot  engage  in  general 
trade  or  business  with  her  husband  as  managing 
agent,  to  which  he  must  devote  his  whole  time  and 
energy,  and  yet  receive  the  beneUt  of  all  his  earn- 
ings free  from  claims  of  his  creditors.  Wilson  v. 
Loomis,  66  lU.  862;  Wortnuin  v.  Price,  47  HI.  22; 
Robinson  v.  Brems,  00  HI.  861;  Gulll  v.  Hanny,  1  Hi. 
App.  400. 

But  the  later  case  of  Sexton  v.  Martin,  87  III* 
App.  688,  says  that  as  the  oases  above  cited  which 
were  decided  by  the  supreme  oourt  were  based  «a 


law. 


llATBBfl  ▼.  KaIBEB 


629 


178;  mover  t.  AUioU,  11  M<ch.  470»  dltsentiDg 
opinion;  Tripner  v.  AbrdhatM,  47  Pa.  2'4S0; 
Chadboum  t.  William;  45  Minn.  204;  Ifam- 
mtK  y.  Aunuitine,  81  Iowa,  802;  ^Itt^^  ▼. 
Berran,  22  Neb.  188. 

Since  the  passage  of  the  married  women's 
acts  in  the  several  states,  the  courts  have  been 
the  more  scrutinizing,  in  view  of  the  increased 
danger  to  cnnlitors  from  property  arrange- 
ments between  husband  and  wife,  arising 
from  the  peculiar  and  confidential  nature  of 
Ibe  marriage  rehition. 

Glidden  y.  Taylor,  16  Ohio  St  609,  91  Am. 
Dea  98;  Gamber  y.  Oamber,  18  Pa.  868: 
Stanton  y.  Kineh,  and  Homeffer  y.  DuresB,  tu- 
Tpra;  Wieman  y.  Anderson,  42  Pa.  811. 

Where  the  husband  is  in  debt  and  insolyent, 
any  arrangements  by  which  the  wife  acquires 
and  afterwards  manages,  by  the  husband's 
agency,  property  as  her  separate  estate,  afford 
ground  for  suspecting  that  they  are  adopted 
as  a  coyer  to  disguise  the  substantial  owner- 
ship of  the  husband  and  to  defraud  his  cred- 
itors. 

KTiapp  y.  Smia,  27  N.  Y.  277;  Homeffer  y. 
Dureu,  and  Barton  y.  WaUh,  tupra;  Ladd  y. 
NewOl,  84  Minn.  107;  Laib  y.  Brandenburg, 
Id,  867:  Leonard  y.  Qreen,  Id.  187. 

Where  a  married  woman  allows  money  be- 
longing to  her  separate  estate  to  go  into  the 


business  of  her  husband,  where  it  serves  the 
purpose  of  giving  him  credit,  and  it  is  thus 
used  by  him  for  a  series  of  years,  without  any 
specific  agreement  as  to  the  repayment  of  the 
money  to  her,  the  money  becomes  the  prop- 
erty of  the  husband  for  the  purpose  of  paying 
his  debts.  He  cannot  retain  it  until  bank- 
ruptcy occurs  or  threatens  and  then  make 
payment  to  his  wife  in  preference  to  his  other 
creditors. 

Humes  y.  Servgys,  94  U.  8.  22,  24  L.  ed.  51; 
Knowlton  y.  Mish,  17  Fed.  Rep.  198;  Lyon  v. 
Zimmer,  80  Fed.  Rep.  401:  Wortman  y.  Price, 
47  lU.  22;  Wihon  v.  Loomie,  55  111.  852;  Pat^ 
ton  y.  Oatee,  67  III.  164;  HoekeU  v.  Bailey,  86  III 
74.  See  also  GuUl  y.  Hanny,  1  111.  App.  490; 
Miller  y.  Payne,  4  111.  App.  112;  Ooon  v.  Rig- 
den,  4  Colo.  275;  Drigge  <ft  Ck/»  Bank  y.  Nor- 
wood, 60  Ark.  42;  Clark  v.  Boeenkrane,  81  N. 
J.  Eq.  665;  Luere  y.  Bmnjes,  34  N.  J.  £q. 
19;  Beuon  y.  Eveland,  26  N.  J.  £q.  468; 
r4fne  y.  Bank  of  Kentucky,  5  J.  J.  Marsh.  645; 
Re  Jones,  6  Biss.  68;  Levi  y.  Rotheefiild^  69 
Md.  848;  Hopkins  v.  Joyce,  78  Wis.  448;  Bunip^ 
Fraud.  Conv.  8d  ed.  p.  811;  Biggs  v.  McCul- 
lough,  69  Md.  592;  Jenkins  y.  Middleton,  68 
Md.  540;  Kuhn  y.  Slansfleld,  28  Md.  210,  92 
Am.  Dec.  681;  Edelen  y.  Edelen,  11  Md.  415; 
Bohde  y.  Lawless,  88  N.  J.  £q.  412;  Gardner 
y.  Gardner,  1    Oiff.  126;  Moyer  v.  Adams,  9 


Hhe  Act  of  1861  they  are  no  longer  authority,  as 
under  that  law  all  money  aoqaired  by  her  from 
her  husband  would  belong  to  him.  The  oases  of 
Ouill  v.  Hanny,  siipro,  and  Oard  v.  Robinson,  2  HI. 
App.  10,  are  disapproved. 

In  an  Iowa  case  it  was  said  that  a  husband  can- 
not bestow  all  the  aocumulations  of  hie  industry 
and  Buooess  in  business  upon  his  wife  so  as  to  de- 
feat his  creditors.  Hamilton  y.  ligbtner,  68  Iowa, 
47a 

But  in  this  case  the  real  decision  proceded  on 
the  flrround  that  the  business  was  done  with  the 
hu8baDd*8  money  under  an  alleged  loan  to  the  wife. 

In  another  Iowa  case  where  a  wife  knowing  that 
her  husband^s  creditors  would  take  any  properly 
owned  by  him  nominally  carried  on  a  railroad 
boarding  bouse  business  of  which  she  knew  noth- 
ing except  what  her  husband  told  her  and  into 
which  she  put  $50  of  borrowed  money  which  was 
repaid  out  of  the  earnings,  it  was  held  that  the  use 
of  her  name  was  only  a  device  to  defraud  her  hus- 
hand*s  oredltoxs.  Hamill  v.  Augustine,  81  Iowa, 
aOES. 

In  a  case  where  it  was  sought  to  subject  the 
wife*s  earnings  to  the  husband^s  debts,  it  was  said 
Id  the  syllabus  of  the  case  no  opinion  being  re- 
ported, that  a  debtor  has  no  right  to  give  his  serv- 
loes  to  his  wife  gratuitously,  when  he  has  no  prop- 
erty with  which  to  pay  his  creditors.  Sheldon  v. 
Button,  6  Hun,  110. 

But  that  this  is  an  erroneous  statement  of  the 
law  in  New  York,  see  the  New  York  cases  above 
otted. 

Where  a  physician  was  largely  Indebted,  and 
made  a  contract  to  prosecute  his  business,  for  his 
woD^B  benefit,  who  resided  In  a  distant  city,  to  be 
paid  a  salary  out  of  the  proceeds,  the  contract  was 
held  to  be  a  mere  device  to  protect  the  debtor*s 
eamlogs  from  his  creditors,  for  his  own  benefit. 
Trtpp  V.  Chlids,  14  Barb.  8S. 

In  a  case  where  the  existence  of  a  secret  partner- 
ship was  in  dispute  between  the  alleged  partners. 
It  was  said  that  a  debtor*s  Ihst  and  imperative 
duty  is  to  support  his  family,  and  while  he  has  an 
election  to  labor  or  not  ha  oannot  treasure  up  a 
21  UK  A. 


fund,  no  matter  from  what  souroe  derived,  and 
claim  that  it  shall  be  protected  for  his  family  from 
his  cred iters.  But  here  the  rights  of  creditors  were 
not  at  all  involved  and  the  above  doctrine  was 
stated  merely  as  explanatory  of  the  reasons  for 
secrecy  in  the  partnership.  Hamilton  v.  Zimmer- 
man, 6  Sneed,  89. 

An  airreement  by  a  debtor  that  he  would  labor 
for  another  in  consideration  that  bis  family  should 
be  supported  from  the  earnings  and  if  any  surplus 
accrued  that  it  would  be  applied  to  his  debts,  was 
sustained  as  against  his  creditors  although  the 
court  said  a  contract  made  with  intent  to  place 
future  earnings  beyond  the  reach  of  creditors 
would  doubtless  be  held  fraudulent.  Worthington 
V.  Jones,  28  Vt.  546. 

In  Hyde  v.  Frey,  28  Fed.  Bep.  819,  it  is  said  that 
an  insolvent  cannot  use  his  wife*s  name  as  a  de- 
vice to  cover  up  the  profits  of  a  mercantile  busi- 
ness that  is  his;  but  the  questlou  is  said  to  bo 
whether  the  business  is  really  that  of  the  husbcmd 
or  of  the  wife. 

Profits  on  farm  caused  by  dehtor^s  labor. 
The  Californfa  ACt  rWood*s  Dig.  488)  which  pro- 
vides that  the  rents  and  profits  of  the  separate 
estate  of  the  wife  Is  common  property  of  husband 
and  wife  unless  by  the  terms  of  the  instrument 
creating  such  estate  they  are  to  be  applied  as  her 
separate  estate,  in  which  case  they  are  not  liable 
for  bis  debts,  is  unconstitutional  as  the  fruits  of 
the  wife*S  property  cannot  be  taken  from  her. 
George  v.  Ransom,  16  Gal.  822,  70  Am.  Dec  490. 

The  labor  of  the  husband  on  his  wif e^s  farm  does 
not  give  his  creditors  any  claim  on  the  products 
raised  on  the  farm,  and  there  is  no  known  remedy 
enabling  creditors  to  take  the  labor  of  their  debtor 
and  apply  it  to  their'debts.  Bush  v.  Vought,  56  Pa* 
4S7, 98  Am.  Dea  706. 

A  wife  can  employ  an  insolvent  husband  to  work 
on  her  farm  without  subjecting  the  issues  and 
profits  thereof  to  his  debts.  V rooman  v.  Gri  ffl  ths,  1 
Keyes,58, 4  Abb.  App.  Dec  605;  Mclntyre  v.  Knowl- 
ton,  0  Allen,  665;  Feller  v.  Alden,  28  Wis.  801, 99  Am. 
Dec.  178;  Scott. v.  Hudson,  86  Ind.  286;  Gam  y.  Roy* 
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Bi88.  890;  NtOen'^  App.  28  Pa.  87;  SUadman 
T.  WiOmr,  7  R.  I.  ^1;  Jacobs  v.  BesUr,  118 
Man.  167;  Miller  v.  Payne,  mpra. 

The  business  at  Madison  was  established 
and  conducted  by  M.  Kaiser,  pretending  to  act 
as  agent  for  his  wife,  with  the  intent  and  pur- 
pose of  hindering,  delaying,  and  defrauding 
his  creditors. 

Fraud  may  be  proved  by  circumstantial  evi- 
dence. 

Breilauer  y.  Oeilfvn,  65  Wis.  877;  KnowlUm 
▼.  Muh,  supra;  Lachman  t.  Martin,  189  111. 
450;  Barker  v.  Lynch,  75  Wis.  680;  BHckley 
V.  Walker,  68  Wis.  673;  Fox  v,  Zimmerman, 
rr  Wis.  418;  Qettelmann  ▼.  Ottz,  78  Wis. 
441. 

A  married  woman  must  be  careful,  where 
■he  claims  to  have  employed  her  husband  as 
her  agent,  to  see  that  he  is  acting  in  fact  as  her 
agent,  and  not  on  hia  own  account. 

Brownell  ▼.  Dixm,  87  111.  197. 

The  creditors  of  M.  Kaiser  are  entitled  to 
receive  payment  of  their  claims  out  of  the 
property  accumulated,  beyond  the  present 
needs  of  his  family,  bv  the  skill,  industry,  and 
ability  of  the  said  Raiser  in  managing  and 
conducting  the  business  at  Madison,  as  the 
pretended  agent  of  his  wife. 

Feller  v.  Alden,  28  Wis.  801,  99  Am.  Dec. 
178;  Glidden  v.  Taylor,  16  Ohio  Bt  509,  91 
Am.  Dec.  9& 


These  married  women's  acts  must  sot  be 
80  construed  as  to  permit  unworthy  men  un- 
der thefar  cover  to  perpetrate  gross  frauds  on 
the  rights  of  their  creditors. 

Wilson  V.  Loomis,  66  111.  852;  Bice  y.  Sayies, 
28  m.  App.  180;  Olover  v.  AleoU,  11  Mich. 
470;  Wieman  v.  Anderson,  42  Pa.  811;  Sober  ?. 
Standart,  110  Pa.  48;  Baringer  v.  Stiver,  49 
Pa.  129;  Perkins  v.  PerUns,  62  Barb.  681; 
Quidort  v.  Pergeavx.  18  N.  J.  Eq.  472. 

It  was  never  contemplated  by  the  framersof 
these  statutes  that  married  women  should  be 
enabled  to  embark  in  general  trade  and  amass 
fortunes  by  means  of  the  labor  and  skill  of 
their  husbands  in  carrying  on  such  business  to 
the  detriment  of  the  husband's  creditors. 

Wilson  V.  Loomis.  supra;  QuiU  v.  Hanny, 
1  III.  App.  480. 

They  do  not  authorize  her  to  receive,  to  the 
exclusion  of  creditors,  the  entire  fruits  of  the 
husband's  time,  skill,  and  industry,  and  the 
acts  must  not  be  to  construed  as  to  invite 
fraud. 

Wortman  v.  Price,  47  Dl.  22;  Ouill  v.  Han- 
ny,  supra;  Card  v.  Robinson,  2  HI.  App.  19; 
Ee  Eldred,  8  Nat.  Bankr.  Keg.  256. 

We  deny  the  right  of  a  man  to  enter  into  an 
agreement  by  which  he  donates  his  whole  time, 
labor,  experience,  and  skill  to  his  wife,  and, 
acting  as  her  pretended  agent,  accumulates  a 
fortune  which,  while  it  nominally  stands  in 


er,  66  Iowa,  660;  Oarvln  y.  Oaebe,  12  111.  447:  Lan«r- 
ford  y.  Grelnon,  6  HI.  App.  362;  Bice  v.  Millard* 
43  UL  App.  282. 

A  married  woman  may  own  a  farm  and  carry  on 
farmlDgr,  without  rendering  the  product  llablA  to 
the  bu8bflDd*8  creditors,  even  if  be  works  the  farm 
without  any  afirreement  for  oompensatloD.  The 
question  of  srood  faith  is  for  the  Jury.  Hossfeldt 
V.  Dlll«  28  Minn.  469. 

No  question  can  be  raised  under  the  Minnesota 
hiws  as  to  the  legal  rlfirhts  of  a  married  woman  to 
tbe  products  of  her  own  estate,  and  it  is  immaterial 
that  it  was  secured  through  the  seryices  and  agency 
of  her  husband.  The  question  as  to  whether  the 
husband  is  the  real  owner  or  not  is  one  for  the 
jury.    Ladd  y.  Newell,  84  Minn.  107. 

A  husband  may  manage  and  labor  on  his  wlf  e*s 
fiirm  on  which  the  family  reside,  without  render- 
ing the  products  liable  for  his  debts,  under  N.  Y. 
Laws  1849,  p.  628,  proylding  that  the  rents,  issues, 
and  profits  of  a  wife*B  separate  estate  shall  not  be 
subject  to  her  husband^s  debts.  Gage  v.  Dauchy, 
84  N.  Y.  298,  reversing  28  Barb.  62aS;  Knapp  v.  Smith. 
m  N.  Y.  277. 

A  married  woman  may  purchase  a  farm  entirely 
on  credit,  give  her  notes  and  mortgage  for  the  land, 
live  on  the  farm,  and  have  her^husband  control  the 
labor,  carry  on  business  in  her  name  without  any 
contract  for  compensation,  without,  rendering 
erope  raised  liable  for  his  debts,  under  Wis.  Laws 
1880,  chap.  44,  providing  that  the  renta,  issues,  and 
profits  of  the  wife*s  separate  estate  are  not  liable 
for  his  debts.  Dayton  v.  Walsh,  47  Wis.  US,  82  Am. 
Bep.  767. 

Under  Indiana  1  Bey.  Stat.  1876,  p.  860  (Act  180S) 
providing  that  the  profits  from  the  lands  of  a  mar- 
ried woman  shall  be  her  separate  property,  com 
raised  by  the  husband  on  her  land  is  not  liable  for 
his  debts.   Montgomery  v.  Hickman,  A2  Ind.  686. 

Where  the  wife*s  farm  is  cultivated  by  her  hus- 
band by  his  own  labor  and  the  hired  labor  of  others 
paid  for  from  the  products  of  the  farm,  and  the 
teams  and  implements  were  the  husband^s  except 
one  horse,  the  oom  raised  on  the  farm  is  not  snb- 
21  L.  K  A. 


Jeot  to  the  claim  of  his  creditors,  under  the  Indiana 
Actofl86K.    Stout  y.  Perry,  70  Ind.  60L 

The  crop  on  land  leased  by  the  wife,  raised  by 
the  efforts  of  the  whole  family  including  a  small 
amount  of  assistance  from  an  insolvent  husband,  is 
not  liable  for  his  debts.  Gam  v.  Boyer,  56  Iowa, 
660. 

Since  yt  Oomp.  Stat.,  1 16,  p.  408  rAot  1847),  a  hus- 
band has  not  any  Interest  In  the  betterments  of  hla 
wlf  e*s  land  made  by  his  labor  and  cultivation  that 
his  creditors  can  claim.  White  v.  Hildreth,  82  VU 
265. 

Where  a  crop  of  wheat  raised  by  the  husband  on 
his  wife*s  land  was  leyied  on  for  his  debts,  it  waa 
held  that  the  husband  could  not  by  his  hibor  ac- 
quire any  interest  In  the  separate  estate  of  his  wife, 
or  in  the  increase  thereof:  and  that  if  he  acquires 
any  right  against  his  wife  by  his  labor,  it  is  not  a 
right  in  the  thing,  but  merely  a  right  to  compensa- 
tion, and  his  creditors  could  only  proceed  by  gar- 
nishment. Lewis  v.  Johns,  24  Gal.  96, 85  Am.  Deou 
49. 

Increase  of  property  from  that  purchased  with  a 
wife*s  earnings,  and  products  of  wif e^s  farm  ai- 
tbough  made  by  the  husband's  labor  are  not  sub- 
ject to  the  husband*s  debts.  Premo  v.  Hewitt,  65 
Vt.88S. 

Where  the  debtor  and  his  wife  lived  on  her  farm* 
and  the  stock  and  utensils  were  paid  for  by  her,  and 
he  managed  the  farm  and  worked  upon  It  as  other 
farmers  do,  improving  it  by  his  labor  and  with 
means  realised  from  the  profits  of  the  farm,  the  in- 
crease of  the  stock  or  those  bought  with  the  profits 
are  not  liable  for  the  husband's  debts,  under  Ind. 
Bev.  Laws,  2605,  Laws  1870,  chap.  126,  providing  that 
the  property,rent,  or  income  of  the  wife  is  not  liable 
for  the  husband's  debts.  Patterson  v.  Spearman, 
87  Iowa,  86. 

The  increase  of  livestock  owned  by  the  wife  is  not 
liable  for  his  debts  although  the  husband  furaished 
feed  for  the  sustenance  of  all  the  cattle  with  suoh 
aid  as  his  wife  was  able  to  give— under  Iowa  Gode, 
1 2204,  providing  that  the  property,  rent,  or  income 
of  the  wife  is  not  liable  for  the  debts  of  the  has- 
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tMT  name,  he  really  enjoys  in  the  same  man- 
ner and  to  the  same  degree  he  would  enjoy  It 
if  it  stood  in  bis  own  name,  and  over  which  he 
bas.  as  the  evidence  in  this  case  undoubtedly 
•shows,  an  almost  absolute  power  of  disposi- 
4ion. 

WiUon  y.  LoomU,  iupra;  PaUenon  ▼. 
CampbeU,  9  Ala.  988;  Tripp  ▼.  Childs,  14 
Barb.  85:  EamiUan  y.  Zimmerman,  5  Sneed, 
^;  Flenn  Y.  Whitehead,  17  Gratt  508,  94  Am. 
Dec.  478. 

The  mere  fact  that  Mr.  Talcott  knew  of  the 
<«ntry  of  the  judgment  in  fsYor  of  Mrs.  Kaiser, 
iioder  the  circumstances  shown,  did  not  put 
bim  upon  inquiry  as  to  the  real  facts  constitut- 
ing the  fraud. 

(/DtU  ▼.  Burnham,  61  Wis.  563,  and  cases 
-cited:  Bump,  Fraud.  Couy.  8d  ed.  p.  564,  and 
•cases  dted;  Erickmm  y.  Qi/t»n,  47  N.  Y.  410: 
Qodbold  Y.  Lambert,  8  Rich.  Eq.  155,  164,  70 
Am.  Dec.  192:  Martin  y.  Smith,  1  Dill.  85; 
Shannon  y.  WhiU,  6  Rich.  Eq.  96,  60  Am. 
Dec.  115;  Abbey  y.  Cammerdal  Bank  of  New 
Orleans,  81  Miss.  484;  Snodgrase  y.  Braneh 
Bank  at  Decatur,  25  Ala.  161,  60  Am.  Dec. 
mHi  McLure  y.  Aehby,  7  Rich.  Eq.  480,  489. 

MeiSTB,  Bashnell*  Roi^erfl  *  HaU«for 
cespondents: 

The  creditors  of  M.  Kaiser  haye  no  claim 


upon  the  profits  of  tne  businesf,  because  of  his 
seryices  in  conducting  it. 

The  great  weight  of  authority  is  to  the  ef- 
fect that  a  husband  has  a  right  to  glye  his 
whole  time  to  his  wife's  business  without  com- 
pensation, and  his  creditors  cannot  complain. 

2  Bishop.  Married  Women,  g  453;  Kelly, 
Contracts  of  Married  Women,  pp.  149,  150; 
Wd>ster  y.  BOdreth,  88  Yt.  457;  White  y.  Hit- 
drelh,  82  Yt.  265;  Bpering  y.  Laughlin,  118 
Pa.  209;  Cooper  y.  Ham,  49  Ind.  894;  Mam 
y.  8ehaftfr,  60  Barb.  817;  Rankin  y.  We$t,  25 
Midi.  195;  Penn  y.  Whitehead,  12  Gratt.  74; 
Ketler  y.  Mayer,  55  Ga.  406;  Aehhuret  y.  Qiten^ 
6  Watts  &  8.  828:  Seede  y.  Kahler,  76  Pa.  268; 
Oage  y.  Ektudiy,  84  N.  Y.  297;  Premov.  Hew- 
itt, 55  Yt.  867;  Moore  y.  T^impton,  80  Ind.  801; 
Corning  y.  Fowler,  24  Iowa,  585;  Sexton  y. 
Martin,  87  111.  App.  588;  Rueh  y.  Vought,  55 
Pa.  487,  98  Am.  Dec.  766;  Dayton  y.  Waleh, 
47  Wis.  118,  82  Am.  Rep.  757;  MiUw  y.  Peck, 
18  W.  Ya.  75;  Eilere  y.  Conradt,  39  Minn.  242. 

Since  the  passage  of  the  act  concerning  the 
rights  and  liabilitfes  of  husband  and  wife  there 
can  be  no  longer  a  question  that  a  married 
woman  can  carry  on  business  on  her  own  sole, 
separate  account,  and  that  she  can  manage 
such  business  and  property  through  her  hus- 
band as  her  agent. 


tMod.  In  this  case  the  busbaDd  yoluntarllj  ex- 
pended his  labor  and  there  was  no  agreemeutfor 
•oompensatioii.    BusmU  y.  Lonsr.  GB  Iowa,  2Sa 

In  an  action  of  repleytn  by  a  wife  affainst  a  slier- 
Hr  holdlnir  SGOO  bushels  of  corn  on  an  execution 
against  her  husband,  where  both  llyed  on  the  land 
and  she  employed  and  paid  for  the  labor,  and  the 
Jmnd  was  her  separate  property,  the  products  of  her 
lands,  rents  from  her  real  estate.  Increase  from  her 
•«tock,  are  all  hers,  althoujrh  her  husband  acts  as 
managing  agent.    Bongard  y.  Core,  82  Dl.  19. 

But  In  Pennsylyanla  where  the  wife  has  no  sep- 
arate estate,  she  cannot  acquire  separate  property 
with  her  earnings,  and  the  renting  of  a  farm  by  the 
wife  of  an  insolvent  will  not  glye  her  any  right  to 
the  stock  and  produce  acquired  by  his  management 
«nd  latwr  as  agalnst.his  creditors.  Bacber  ▼.  Beam, 
-«ePa.42L 

The  Ilttnoto  case  of  Blijah  y.  Taylor.  87  IlL  M7,  has 
tieen  quoted  as  holding  that  a  crop  raised  by  a  hus- 
tiandon  his  wlfe*a  land  Is  liable  for  his  debts;  but 
-^e  question  was  as  to  the  hu8band*8  right  to  sue 
tot  the  value  of  com  raised  by  him  on  his  wlfe^s 
land,  and  it  was  merely  held  that  the  product  of  his 
toll  for  the  l)eneflt  of  the  family  are  as  much  his 
property  as  if  he  had  occupied  land  rented  from  a 
third  party,  as  any  other  rule  would  open  a  wide 
-door  to  fraud. 

And  in  Dean  y.  Bafley,  BO  111.  481,  99  Am.  Dec. 
■1188.  it  was  held  that  the  cultivation  of  the  wife*s 
farm  by  the  husband  where  both  live  on  the  farm 
^wlll  not  render  the  proceeds  liable  for  his  debts, 
tnit  if  the  husband  by  his  personal  labor  bad  raised 
.Si  crop  on  the  land  of  his  wife  it  would  be  liable  for 
Ilia  debts,  subject  proliably  to  a  lien  on  her  part  for 
.«  reasonable  rent. 

See  further  under  preceding  division. 

In  Kentucky  it  was  held  that  if  the  husband*s 
labor  and  attention  to  his  wife*s  business  of  man- 
.airing  a  farm  which  was  her  separate  estate  ex- 
-oeeded  In  yalde  the  cost  of  supporting  himself  and 
family,  he  and  his  creditors  would  be  entitled  to 
the  excess.    Com.  v.  Fletcher.  6  Bush,  ITL 

So  in  a  suit  by  an  assignee  tn  bankruptcy  against 
*tlie  bankrupts  wife  it  was  said  that  if  the  profits 
-to  farming  and  feeding  government  stock,  wholly 
SII1.R.  A. 


managed  by  the  wife,  resulted  alone  from  her  In- 
dustry and  skill,  yet  under  the  law  of  husband  and 
wife,  such  property  belonged  to  the  husband  and  is 
subject  to  his  debts,  with  the  exception  that  the 
skill  or  labor  necessarily  bestowed  hj  the  husband 
on  her  estate  does  not  render  it  liable  to  his  debts. 
Shackleford  y.  Collier,  6  Bush,  149. 

Where  a  son  as  manager  and  agent  for  his  wid- 
owed mother  attended  to  the  cultivation  of  her 
plantation,  and  sold  the  crops  and  applied  the  pro- 
ceeds to  the  support  of  the  mother  and  her  family, 
it  was  held  that  his  creditors  had  no  claim  on  mules 
purchased  by  him  as  agent  of  his  mother,  whether 
he  conducted  the  business  in  his  own  name  or  in 
that  of  his  principal,  under  the  circumstances  of 
the  case.    Greening  y.  BUiott,  88  La.  Ann.  200. 

But  to  permit  husband  and  wife  to  alter  the  legal 
consequences  by  any  understanding  between  them- 
selves that  a  crop  raised  upon  his  land  by  the  labor 
of  himself  and  minor  sons  shall  be  considered  as  her 
property,  by  reason  of  use  of  her  mules  and  money, 
would  open  wide  the  door  to  frauds  upon  credit- 
ors. Creditors  have  no  lien  on  the  debtor*s  labor, 
but  if  he  produces  property,  it  is  liable  for  his 
debts,  unless  exempt.  Hamilton  y.  Booth,  66  Miss. 
60,80  Am.  Bep.  600. 

A  crop  raised  on  land  held  by  the  husband  and 
wife  by  entireties  Is  held  by  them  in  the  same  man- 
ner and  subject  to  the  same  law  as  the  land  itself, 
and  is  not  subject  to  levy  for  the  debts  of  the  hus- 
band, even  where  raised  by  the  husband  and  a 
minor  son.    Fatten  v.  Bankln,  68  Ind.  1M& 

ImgrofoemonU  on  wif6*$  land. 

The  creditors  of  a  debtor  have  no  claim  fOr  the 
value  of  labor  and  money  expended  by  him  in  im- 
proving his  wife*s  land,  where  he  has  made  no 
agreement  for  compensation.  Webster  v.  Hildreth, 
88  Vt.  467:  White  v.  Hildreth,  SI  Vt.  2B6;  Hoot  v. 
Sorreli,  11  Ala.  886;  Nance  v.  Nance,  84  Ala.  375; 
Bilers  Y.  Conradt,  89  Minn.  24S;  Washburn  v. 
Sproat.  16  Mass.  449. 

But  the  question  of  the  rights  of  creditors  where 
a  man  expends  money  on  his  wife's  property  Is 
quite  a  different  question,  and  is  not  within  the 
scope  of  this  note.  L  T. 
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Ahbey  ▼.  Deyo,  44  N.  Y.  848;  Knapp  ▼. 
Bm^  27  N.  Y.  277;  BuckUy  v.  WelU,  ft  N. 
Y.  518;  Chge  ▼.  Dauchy,  ntpra;  Merchant  ▼. 
Bunnell,  8  Eeyes,  589;  Draper  ▼.  Stouvenel, 
85  N.  Y.  607;  Sammis  v.  McLaughlin,  Id. 
647,  91  Am.  Dec.  88;  2  Bisbop,  Married 
Women,  g  468;  Bankin  ▼.  Wegt,  WOster 
V.  BUdreth,  White  ▼.  BUdreth,  Bpenng  ▼. 
Laughlin,  KeUer  v.  Mayer,  Aihhurst  v.  Given, 
S^ede  y,  Kahler,  Cooper  v,  J7am,  Oorning  v. 
J^owler,  Sexton  ▼.  Martin  and  iZtwA  v.  F<?u^//^, 
«(/pra;  Z>r^^«  ▼.  BuseeU,  8  Nat  Bankr.  Beg. 
161;  iftYfer  v.  Pifcfc.  «/i?ra. 

A  wife  may  purchase  a  fann  pureljr  on 
credit,  paying  interest  and  part  of  the  princi- 
pal of  purchase  money  from  the  profits  of  the 
nusband's  cultiyation  of  the  farm,  without 
making  it  or  its  products  liable  to  his  cred- 
itors. 

Dayton  ▼.  Walsh,  47  Wis.  118,  82  Am.  Rep. 
767;  Knapp  ▼.  Smith,  27  N.  Y.  277. 

A  debtor  cannot  be  made  to  labor  for  his 
creditor.  He  may  dispose  of  his  time  as  he 
sees  fit,  and  if  he  can  give  it  to  a  third  party, 
there  is  no  just  reason  why  he  may  not  give  it 
to  his  wife. 

Mr.  H.  W.  CliiTnoweth  also  for  respond- 
ents. 

Pinne7»  J.,  delivered  the  opinion  of  the 
court: 

1.  The  evidence  shows  that  the  judgments 
upon  which  the  stock  of  Mayer  Kaiser,  the 
judgment  debtor,  was  sold  out  in  Chicago  in 
October,  1888,  were  for  honest  debts  which 
he  then  owned ;  and  there  is  nothing  in  the 
evidence,  so  far  as  we  are  able  to  see,  to  show 
that  there  was  anything  improper  or  unfair 
in  the  manner  in  which  the  title  to  the  stock 
purchased  became  vested  in  Mrs.  Kaiser, 
Simon  Wolf,  and  Altheiraer,  October  16, 
1888,  or  in  the  agreement  which  they  made 
for  its  management  and  sale  by  Wolf  and 
Mrs.  Kaiser  for  the  benefit  of  the  purchasers. 
The  agreement  of  that  date  is  a  plain  and 
reasonable  business  arrangement,  and  the 
facts  which  it  recites  are  sustained  by  the 
evidence.  There  is  nothing  to  show  that  the 
husband  and  judgment  debtor  had  or  used 
any  funds  or  means  of  his  own  to  enable  his 
wife  ultimately  to  become  the  sole  owner  of 
the  business  conducted  at  the  Fair,  estab- 
lished in  the  first  instance  by  Wolf  and  Mrs. 
Kaiser  under  said  agreement.  The  note  for 
|1,600,  upon  which  the  judgment  against 
Kaiser  In  favor  of  his  wife  was  rendered, 
was  given  for  money  which  she  testifies  she 
loaned  her  husband,  and  the  greater  part  of 
it  but  a  short  time  l}efore  his  failure ;  and 
his  testimony  tends  to  show  that  the  money 
was  loaned,  and  was  not  a  gift.  There  is  no 
evidence  to  the  contrary,  and  the  finding  of 
the  circuit  court  that  it  was  a  loan  is  sus- 
tained, we  think,  by  the  evidence.  V  -he 
money  was  a  bona  fide  loan,  and  not  a  gift, 
there  is  no  reason  why  the  wife  should  not 
be  protected,  in  like  manner  as  other  credit- 
ors. She  purchased  Wolf's  interest,  and 
made  full  payment  therefor,  December  29, 
1884,  and  bought  out  and  paid  Altheimer  for 
his  interest.  Mrs.  Kaiser's  husband,  the 
judgment  debtor,  was  employed  in  the  mean 
time  in  the  business,  at  $25  per  week ;  and 
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he  managed  the  business,  and  rendered  hia 
personal  services,  which  were  thereafter  con- 
tinued at  the  rate  of  $5  per  week.  It  seema 
clear  that  the  title  to  the  goods  and  business- 
was  until  the  sale  thereof,  February  16,  1892, 
to  her  codefendants,  her  sons  and  son-in-law, 
in  Mrs.  Kaiser,  and  there  is  no  reason  what- 
ever for  questioning  its  validitv  as  to  her 
husband's  creditors,  unless  the  fact  that  he 
^ave  his  personal  time,  attention,  and  serv- 
ices to  the  management  and  conduct  of  the 
business  for  about  nine  years  is  ground  for 
impeaching  her  title,  as  being  for  that  reason 
fraudulent  as  against  his  creditors,  and  who- 
were  such  at  the  time  of  the  execution  sales, 
in  October,  1888.  It  may  be  conceded  that 
there  are  some  statements  in  the  testimony 
of  the  judgment  debtor  calculated  to  create- 
suspicion,  and  particularly  in  respect  to  the 
extent  of  the  business,  amount  of  profits,  and 
value  of  the  stock ;  but  these  appear,  upon 
the  whole,  to  have  been  grossly  exaggerated. 
The  circuit  court  found  that  the  sale  of  the 
stock,  of  February  15,  1892,  was  for  its  fair 
value,  and  the  real  estate,  the  home  of  the 
family,  appears  to  bo  incumbered.  While 
the  court  should  carefully  scrutinize  all  casea 
of  alleged  fraud  against  creditors,  wherein 
members  of  the  family  of  the  debtor  make 
claim  to  important  or  valuable  interests,  aa 
against  creditors,  yet  judgment  cannot  go> 
upon  mere  suspicion.  Fraud  cannot  be  pre- 
sumed, and  the  burden  of  showing  it  is  on 
him  who  alleges  it. 

2.  As  the  business  established  at  Madison 
in  the  Fair  store  was  the  business  of  Mn, 
Kaiser,  as  against  her  husband's  creditors, 
she  might  lawfully  employ  her  husband, 
with  or  without  hire,  to  manage  it,  and  assist 
her  in  carrying  it  on.  The  evidence  doea 
not  sustain,  we  think,  the  charge  that  what 
he  did  in  this  respect  was  in  pursuance  of 
any  plan  or  scheme  to  defraud  his  creditors. 
The  business  was  not  only  her  own,  and  trans- 
acted in  all  respects  in  her  own  name,  but 
it  does  not  appear  that  an^  claim  was  ever 
made  to  the  contrary  until  this  proceedings 
was  instituted,  nor  that  she  ever  made  any 
concession,  or  her  husband  any  claim,  to  the 
contrary,  or  that  he  has,  during  a  period  of 
eight  or  nine  years,  used  any  of  the  proceeds, 
beyond  his  five  dollars  per  week,  as  his  own, 
or  claimed  the  ri ght  to  do  so.  We  are  unable- 
to  say  that  his  employment  and  management 
of  the  business  was  not  in  good  faith,  or  that 
it  shows  that  he  was  the  real  owner,  and  the- 
title  of  his  wife  was  merely  nominal  or 
colorable.  Mrs.  Kaiser  had  a  right  to  deal 
with  her  separate  property  in  all  respects  aa 
A  feme  eole^  and  had  a  right  to  employ  agents- 
to  assist  her  in  managing  her  property,  and 
carrying  on  her  business ;  and  she  had  a  right 
to  employ  or  avail  herself  of  the  services  of 
her  husband,  without  subjecting  her  separate- 
estate  to  the  claims  of  his  creditors.  **  With 
respect  to  her  separate  property  the  statute 
has  placed  her  upon  the  same  footing  as  to- 
all  the  world,  her  husband  included,  as  if 
she  were,  in  the  words  of  the  statute,  'a 
single  female. '  But  she  may  not  enter  into- 
partnership  with  him.  Fuller  v.  MoHenry, 
88  Wis.  678,  18  L.  R.  A.  612.  As  a  nego- 
tiation  or  dealing,  therefore,  with  respect  t» 
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her  eeparate  estate,  the  transaction  is  to  be 
looked  upon  as  if  the  debtor  was  not  her 
husband,  but  a  stranarer.  The  marria/i[e  re 
lation  is  to  be  disrefurded,  except  where  the 
question  of  fraud  arises ;  and  there  it  will  be 
considered,  and  the  transaction  more  closely 
scrutinized,  on  account  of  the  greater  induce- 
ments  offered,  and  facilities  afforded,  for  the 
commission  of  fraud."  Beard  v.  Dedolph,  29 
Wis.  140;  Hocde  ▼.  Price,  81  Wis.  e2;Abbeif 
▼.  Jkyo,  44  N.  Y.  848 ;  Oage  ▼.  Dauehy,  84 
N.  T.  997. 

8.  The  proposition  most  strongly  pressed 
at  the  argument  was  that  the  creditors  of 
Kaiser,  the  husband,  where  entitled  to  re- 
celTC  payment  of  their  claims  out  of  the 
property  accumulated,  beyond  the  present 
needs  oi  his  family,  by  his  skill,  indttstir, 
and  abilitT  in  managing  and  conducting  the 
busintes  of  the  Fair,  as  uie  agent  of  his  wife ; 
and  the  cases  of  Qlidden  y,  TmyloT,  16  Ohio 
8t.  609,  91  Am.  Dec.  98,  and  FUlerY.  Alden, 
28  Wis.  801.  99  Am.  Dec.  178,  among  others, 
^ere  cited  in  support  of  the  position.  This 
contention  is  contrary  to  the  case  of  Dayton 
▼.  Walsh,  47  Wis.  118,  82  Am.  Rep.  757, 
wherein  it  was  held  that  where  a  married 
^oman,  having  at  the  time  no  separate  estate, 
purchased  a  farm  of  a  stranger  entirely  upon 
credit,  giving  her  notes  for  the  price,  secured 
by  a  mortgage  on  the  property,  and  her  hus- 
band lived  with  her  on  the  farm,  and  con- 
trolled the  farm  labor,  carrying  on  the  busi- 
ness in  her  name,  and  as  her  agent,  without 
any  agreement  as  to  his  compensation  for 
such  services,  the  purchase  by  her  having 
been  made  in  .i^ood  faith,  and  not  as  a  means 
of  fraudulently  placing  the  husband's  prop- 
erty beyond  we  reach  of  his  creditors,  the 
crops  raised  on  the  farm  bv  their  Joint  labor 
and  management  belonged  to  the  wife,  and 
that  they  were  not  subject  to  sale  for  the 
husband's  debts.  This  conclusion  was  con- 
sidered to  be  in  accordance  with  the  oise  of 
^FdUr  ▼.  Alden^  supra,  relied  on  bv  the  ap- 
pellant. In  Feller  v.  Aldm,  it  was  held  that, 
where  the  wife  owned  land  as  her  separate 
estate,  she  might  cultivate  it  by  means  of 
the  labor  of  her  husband  and  their  minor 
children,  and  that  the  leffal  title  to  the  pro- 
ducts and  proceeds  woula  be  in  her,  so  that 
they  could  not  be  levied  upon  under  an  exe- 
cution against  her  husband ;  that  the  mere 
fact  that  the  wife  employed  the  husband's 
services  in  cultivsting  her  land  was  not  proof 
of  an  attempt  to  defraud  his  creditors.  It 
was  questioned  in  that  case,  upon  the  author- 
ity of  Glidden  y.  Taylor,  supra,  whether  a 
court  of  equity,  upon  a  proper  application 
of  the  husband's  creditors,  would  not  make 
an  apportionment  of  the  products,  as  between 
the  fair  rent  and  use  of  the  capital  of  the 
wife,  and  the  value  of  the  personal  services 
of  the  husband,  so  as  to  give  the  creditors 
the  benefit  of  his  industry,  but  the  question 
was  not  decided.  The  case  of  Ohdden  v. 
Taplor,  supra,  is  materially  different  from 
this  case,  in  respect  to  the  fact  that  in  this 
the  husband  had  a  compensation  for  his  serv- 
ices, and  none  of  his  property  was  used  in  the 
business,  and  none  of  the  profits  applied  to  his 
use.  Penn  v.  WhiUhead,  17  Oratt.  603.  seems 
to  hold  that  in  such  a  case  as  Qlidden  v. 
Taylor,  the  wife  would  not  be  entitled  to 
SI  L.R.A. 


any  share  of  the  profits.  It  is  stated  in  some 
of  the  text- books,  and  held  by  many  well* 
considered  cases,  that  the  time,  talents,  and 
industry  of  a  debtor  are  at  his  own  disposal, 
and  that  his  creditors  have  no  claim  thereto ; 
that  he  may  bestow  them  gratuitously  upon 
whom  he  will,  and  upon  his  wife  as  well  as 
another  and  that  he  cannot  be  compelled  to 
labor  for  the  benefit  or  advantage  of  his 
creditors ;  that,  while  the  law  does  not  require 
the  wife  to  support  the  husband,  it  does  not 
prohibit  her  from  using  her  own  means  for 
that  purpose,  or  for  the  support  of  his  chil- 
dren. 2  Bishop,  Married  Women,  §  458; 
Kelly,  Contracts  of  Married  Women,  149; 
Abbey  y.  Deyo,  44  N.  T.  844 ;  Qage  v.  Dauehy, 
84  N.  Y.  298;  BuMey  v.  Welles,  88  N.  Y. 
618;  Foster  r.  Pwrsch,  68  N.  Y.  400;  Third 
Nal,  Bank  v.  Ouenther,  128  N.  Y.  668.  In 
Spering  v.  Laughlin,  118  Pa.  209,  218,  it  was 
held  that,  if  a  married  woman's  separate 
right  to  property  is  found  to  exist,  her  hus- 
band may  not  only  act  as  her  agent,  but  he 
has  the  legal  right  to  give  his  wife  his  labor 
and  skill 'in  conducting  her  business,  and 
his  crediton  cannot  sell  her  property,  pro- 
duced by  his  labor  and  skill  with  her  orig- 
inal property.  Boater  v.  Maxwell,  115  Pa. 
478.  The  entire  question,  in  all  such  cases, 
would  seem  to  be  whether  the  property  and 
business  in  Question  is  really  that  of  the 
wife,  or  wheuer  it  is  that  of  the  husband, 
and  her  claim  to  it  a  mere  cover  to  protect 
it  from  his  creditors.  We  are  unable  .  to 
understand  how  the  husband's  crediton  can 
be  said  to  be  defrauded,  when  they  cannot 
compel  him  to  labor  for  their  benefit,  if  he 
voluntarily  bestows  on  othen,  or  on  his  wife, 
that  which,  under  the  law,  they  cannot  reach 
for  the  satisfaction  of  their  demands.  The 
cases  of  Wortman  v.  Price,  47  111.  22,  and 
WUson  v.  LoomU.  65  111.  832,  while  differ- 
ing in  some  respects  from  the  present,  are 
not  in  accord  with  our  own  cases,  or  those 
cited  above ;  and  HaUoweU  v.  Horter,  85  Pa. 
875,  was  a  case  of  confusion  of  property,  and 
the  whole  was  held  liable  for  tlie  husband's 
debts.  The  cases  that  hold  or  intimate  an 
opinion  that,  in  a  court  of  equity,  an  appor- 
tionment of  profits  or  division  of  property 
may  be  had,  at  the  suit  of  the  husband's 
crediton,  will  be  found  to  rest  upon  the 
ground  of  community  or  blending  of  the 
money  or  property  of  the  husband,  as  well 
as  his  labor,  with  the  property  of  the  wife, 
in  some  business  venture  or  enterprise,  in 
which  there  is  a  common  participation  in  or 
use  of  the  profits ;  and  we  have  met  with  no 
case  in  which  the  bare  fact  that  the  time, 
skill,  and  labor  of  the  husband,  devoted  to 
the  business  of  the  wife,  has  been  held  to 
give  rise  to  such  an  equity.  It  is  difficult  U> 
see  how  such  an  equity  could  arise  where 
the  husband  has  already  been  paid  for  his 
services,  as  agreed,  by  the  wife.  We  think 
that  the  plaintiff's  contention  in  this  respect 
cannot  be  sustained.  We  think  that  the  evi  • 
dence  sustains  the  findings  of  the  circuit 
court,  and  it  is  therefore  not  necessary  U> 
consider  the  question  whether  the  action  was 
barred  by  the  statute  of  limitations,  or  by 
laches  on  the  partof  thecredi  tor  instituting  thfr 
action.  We  oo  not  find  any  error  in  the  record. 
The  judgment  of  the  Circuit  Court  is  affirmed. 
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STATE  of  Indiana,  ex  rd.  Gteorge  H.  D.  GIB- 
SON. Appt., 

William  T.  FRIEDLEY. 
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1.  A  Jodflre  whose  term  of  olllee  Is  flsted 
b7  the  constitation  eannot  be  deprlTed 
of  his  office,  or  of  ttae  ezerolse  of  Its  duties, 
before  the  expiradon  of  hto  term  hj  a  statute  at- 
temptioff  to  abollsb  the  Judicial  disferloC  to  whiob 
he  was  elected. 

S.  ProTlslonsof  astatateaetotermeof 
eoiirt«  intended  for  a  new  consolidated  otaroult, 
are  inoperative,  where  the  oonsoUdation  of  the 
«iroultB  is  invalid. 

<8eptember  87, 1883.) 

APPEAL  by  relator  from  a  Judgment  of  the 
Circuit  Court  for  Jefferson  County  in  favor 
of  defendant  in  an  action  brought  to  oust  de- 
fendant from  a  position  which  be  claimed  to 
hold  as  judge  of  the  fifth  Judicial  circuit.  4f' 
Jirmed. 

The  facts  are  stated  in  the  opinion. 

i/r.  M.  Z.  Stannard*  for  appellant: 

The  Constitution  says:  "The  state  may  be 
divided  into  ludicial  circuits  from  time  to 
time."  This  implies  that  the  judicial  circuits 
may  be  created,  changed,  or  abolished  at  any 
time  when  the  legislature  is  lawfully  in  session. 

Stocking  v.  State,  7  Ind.  8^6. 

The  Act  of  1898,  which  purports  to  abolish 
Ihe  fifth  judicial  circuit  and  annex  the  territory 
heretofore  constituting  the  fifth  judicial  circuit 
to  the  fourth  judicial  circuit,  is  a  constitutional 
and  valid  enactment;  but  the  appellee's  term 
of  office  havine  been  fixed  by  the  constitution, 
he  will  be  entitled  to  receive  and  enjoy  the 
•emoluments  thereof  until  the  expiration  of  the 
term  for  which  he  was  elected,  but  cannot  ex- 
ercise the  functions  of  his  office. 

It  must  appear  that  the  statute  In  question  is 
•clearly  repugnant  to  or  in  conflict  with  some 
provision  of  our  fundamental  laws,  state  or 
federal,  or  its  provisions  must  be  upheld,  and, 
if  possible,  must  be  enforced.  In  aH  cases 
where  the  constitutionality  of  a  statute  is 
merely  doubtful,  it  is  clearly  the  duty  of  the 
•courts  to  solve  all  doubts  in  favor  of  the  stat- 
ute and  sustain  and  uphold  the  constitutional- 
ity of  the  law,  if  it  can  be  done  by  any  fair 
construction. 

Clare  v.  State,  68  Ind.  17;  McComae  v.  Kmg^ 
81  Ind.  827,  42  Am.  Rep.  185;  Warren  v.  Brit- 
Urn,  84  Ind.  14;  Bobineon  v.  Sehenek,  102  Ind. 
807.  See  State  v.  Insurance  do,  of  North 
America,  115  Ind.  264. 

Mr.  C.  £.  Walker,  for  appellee: 

The  act  is  clearly  in  conflict  with  some  of 
the  provisions  of  the  constitution  of  the  state 
of  Indiana  in  that  it  manifestly  designs  to  leg- 
islate the  judge  of  the  fifth  judicial  circuit  and 
the  prosecuting  attorney  of  the  same  judicial 
circuit  out  of  office. 


Those  persons,  the  judge  and  the  prosecuting 
attorney,  aie  simply  constitutional  officers,  and 
are  so  designated  In  the  constitution,  and  are 
neither  state  nor  county  officers. 

The  Constitution  (section  172,  Rev.  Stat 
1881)  provides  how  judges  and  prosecuting  at- 
torneys may  be  removM  from  office,  only  by 
''conviction  of  corruption  or  other  high  cnme 
which  in  itself  involves  a  trial,  a  hearing  by 
the  accused,  a  day  in  court,  and  then  the  re- 
moval on  information  in  the  name  of  the  state 
may  be  adjudged  by  the  supreme  court. 

This  section,  however,  provides  that  a  re- 
moval may  be  effected  in  such  other  manner 
as  may  be  provided  by  law. 

This  latter  clause  does  not  authorize  the  leg- 
islature to  enact  a  law  removing  the  judge  or 
prosecutor  from  office  at  its  will,  and  without 
giving  him  any  day  in  court. 

Kunte  V.  Sumption,  2  L.  R  A.  655,  117 
Ind.  1. 

The  offices  of  judge  of  the  fifth  judicial  cir- 
cuit and  tbe  prosecuting  attorney  of  the  same 
circuit,  by  law,  expire  on  the  2^  day  of  Oc- 
tober, 1897.  and  if  tbe  legislature  may  abolish 
the  circuit  it  must  be  by  a  law  to  take  effect  on 
the  28d  day  of  October,  1897,  and  not  before 
that  day.  The  fore|jgoing  positions  are  not 
without  court  authority. 

They  are  merely  constitutional  officers,  and 
not  county  or  state  officers. 

State  V.  Tucker,  46  Ind.  355. 

Tbe  courts  and  judges  are  independent  from 
legislative  interference,  in  the  discbarge  of 
their  judicial  duties. 

StaU  v.  NobU,  4  L.  R  A.  101,  118  Ind.  850. 

The  legislature  cannot  abridge  or  extend  the 
term  of  an  office,  the  tenure  of  which  is  fixed 
by  tbe  constitution. 

Howard  v.  State,  10  Ind.  99;  lioeer  v.  Long, 
64  Ind.  189;  State  v.  Johnston,  101  Ind.  223; 
ffoke  V.  Henderson,  15  N.  C.  1,  25  Am.  Dec. 
704;  People  v.  SuU,  46  N.  Y.  57.  7  Am.  Rep. 
802;  People  v.  McKinney,  52  N.  Y.  874. 

If  tbe  constitution  provides  for  tbe  duration 
of  an  office,  tbe  le^slature  has  no  power,  even 
for  tbe  purpose  or  changing  the  beginning  of 
the  term,  to  alter  its  duration;  when  the  con- 
stitution has  created  an  office  and  fixed  its 
term,  the  legislature  has  no  power  to  remove 
or  suspend  tbe  officer  for  any  other  reason,  or 
in  any  other  mode. 

7  Lawson,  Rights,  Rem.  &  Pr.  p.  6970, 
13797. 

Judges  of  circuit  courts  can  only  be  removed 
from  office  by  the  ordained  constitutional  pro- 
visions. 

Lotoe  V.  Com.  3  Met  (Ky.)  237;  Com,  ▼. 
Oamble,  62  Pa.  345,  1  Am.  Rep.  422;  People  ▼. 
Dubois,  23  Dl.  547;  ^(Ue  v.  Meemore,  14  Wis. 
163. 

Tbe  legislature  cannot  abolish  a  constitu- 
tional court  or  its  territory. 

12  Am.  &  Eng.  Encyclop.  Law,  title  Judge, 
pp.  18,  19;  StaU  v.  WHght,  7  Ohio  St.  886; 
PeopU  v.  Bangs,  24  111.  184;  State  v.  Draper, 


Nons.— Tbe  establlsbed  rule  that  an   officer's  i  in  the  above  case  in  which  a  practical  abolition  of 
term  if  fixed  by  the  constitution  cannot  be  short-   the  office  by  taking  away  all  the  duties  thereof  ii 
•ened  by  tbe  legislature  has  a  peooliar  application  I  held  to  be  a  violation  of  tbe  rule. 
1^1  L.  R.  A. 


Bee  also  30  L.  R.  A.  11!):  41  L.  R.    A.  838;  46  L.  R.  A.  296,  667. 
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State,  ex  rel.  Gibson,  y.  Fbiedi^bt. 
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^  Ma  220;  State  v.  Kinkead,  14  NeT.  117: 
JBiaU  ▼.  Brumt,  26  Wla.  412,  7  Am.  Rep.  84; 
JSnff  ▼.  Hunter,  66  N.  C.  608,  6  Am.  Rep.  754. 

An  officer,  in  office  for  a  term  and  condi- 
tioned only  on  good  behavior,  cannot  be  re- 
moTed  by  legislative  act  or  authority,  without 
charges  and  a  bearing  and  trial 

DuUam  y.  {WUeon,  68  Mich.  892,  61  Am. 
Sep.  128. 

D»il«y^,  J,,  delivered  tbe  opinion  of  the 
«ourt: 

On  the  28th  day  of  August,  1828,  the  re- 
lator filed  an  information  in  the  Jefferson 
•circuit  court  against  the  appellee  Friedley. 
By  tbe  information,  it  is  averred  that  the  re- 
lator is  tbe  judge  of  the  fourth  Judicial  cir^ 
«uit  of  the  state  of  Indiana,  and  that  said 
appellee  has  usurped  and  intruded  into  said 
office  and  delaips  the  same  from  him,  al- 
though be  has  demanded  possession  thereof, 
and  judgment  is  prayed  that  tbe  relator  may 
be  awarded  the  possession  of  said  office  and 
:all  other  proper  relief.  To  this  information 
tbe  appellee,  in  the  court  below,  filed  his 
imswer,  pleading  especially  the  authority  by 
▼irtue  of  which  he  holds  the  possession  of 
«aid  office  as  judge,  as  against  the  said  re- 
lator. To  this  answer  the  appellant  filed  his 
•demurrer,  which  was  overruled,  an  exception 
beirg  reserved  to  the  decision  of  the  court. 
Thereupon  the  appellant  filed  his  reply,  to 
-which  the  appellee  demurred,  the  demurrer 
t)eing  sustained  and  an  exception  reserved  on 
the  part  of  tbe  appellant.  Tbe  appellant 
-standing  by  tbe  reply  and  declining  to  plead 
further.  Judgment  <as  rendered  in  favor  of 
the  defendant,  from  which  tbe  relator  prose- 
•cutes  this  appeal.  The  errors  assigned  in 
4his  court  are  as  follows : 

1.  That  tbe  answer  of  the  appellee,  Wil- 
liam T.  Friedley,  in  the  court  below,  did  not 
«tate  facts  sufficient  to  constitute  a  cause  of 
•defense. 

2.  That  the  court  below  erred  in  overrul- 
ing tbe  demurrer  to  said  appellee's  answer. 

8.  That  the  court  below  erred  in  sustain- 
ing  the  demurrer  to  appellant's  reply. 

It  is  not  disputed  that,  on  tbe  4th  day  of 
March,  1808,  Clark  county  alone  constituted 
the  fourth  judicial  circuit  of  tbe  state  of  In 
diana.     Elliott's  8upp.  $  268. 

And  the  statute  in  force  provided  that  the 
terms  of  court  in  said  fourth  Judicial  circuit 
should  be  held  as  follows:  **0n  the  first 
Monday  in  February,  tbe  third  Monday  in 
April,  the  first  Monday  in  September  and 
the  third  Monday  in  November  of  each  year, " 
to  remain  in  session  while  the  business  of 
the  court  required.  Acts  1801,  p.  68.  And 
at  said  date  tbe  count v  of  Jeffenon  alone  con- 
stituted the  fifth  judicial  circuit  of  the  state 
of  Indiana,  and  it  was  provided  by  law  that 
the  terms  of  court  in  said  fifth  judicial  cir- 
cuit should  be  held  as  fol  lows :  **  On  tbe  first 
Monday  in  January,  tbe  first  Monday  in 
April,  the  first  Monday  in  September,  and 
the  first  Monday  in  November  of  each  year ;" 
said  terms  to  continue  in  session  as  long  as 
the  business  of  tbe  court  required.  On  the 
4th  day  of  March,  1808,  the  legislature  of 
Indiana  approved  an  act,  whicb^purports  to 
abolish  the  fifth  Judicial  circuit  and  annex 
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the  territory  heretofore  oonsfitutlng  the  fifth 
judicial  circuit,  and  change  tbe  time  of  hold- 
ing the  courts  in  the  counties  of  Clark  and 
Jefferson.  The  act  will  be  found  in  the  Acts 
of  1808,  on  page  860,  and  is  entitled  "An  Act 
Defining  the  Fourth  Judicial  Circuit  of  tbe 
State  of  Indiana,  Fixing  the  Times  of  Hold- 
ing Courts  in  Said  Circuit,  Prescribing  the 
Limits  of  tbe  Terms  thereof.  Providing  for 
tbe  Judge  thereof,  and  Abolishing  the  Fifth 
Judicisl  Circuit  of  tbe  State  of  Indiana,  and 
Repealing  All  Laws  in  Conflict  therewith." 

It  will  be  observed  that  this  title  has  no 
reference  to  or  mention  of  courts  in  tbe  fifth 
ludicial  circuit.  The  first  section  reads  as 
loUows:  "Be  It  enacted  by  tbe  general  as- 
sembly of  tbe  state  of  Indiana,  that  on  and 
after  the  first  day  of  August,  1808,  the  fifth 
ludicial  circuit  of  tbe  state  of  Indiana,  which 
IS  now  constituted  of  the  county  of  Jefferson, 
shall  be  abolished."  The  second  section  pro* 
vides  that  on  and  after  tbe  first  day  of  Au- 
gust, 1808,  the  counties  of  Clark  and  Jefferson 
shall  constitute  the  fourth  judicial  circuit 
of  the  state  of  Indiana.  Tlie  third  section 
provides  for  the  holding  of  tbe  courts  in  tbs 
fourth  Judicial  circuit  as  by  the  second  sec- 
tion constituted  of  the  counties  of  Clark  and 
Jefferson.  The  fourth  section  provides  that 
on  and  after  the  first  day  of  August,  1808, 
tbe  Judge  of  the  fourth  Judicial  circuit  of 
tbe  state  of  Indiana,  as  the  same  is  now  con- 
stituted, shall  be  the  Judge  of  the  fourth  Ju- 
dicial circuit  of  the  state  of  Indiana,  as  there- 
after constituted  by  this  act,  and  until  hit 
successor  is  elected  and  qualified. 

This  proceeding  was  instituted  as  a  friendly 
one,  with  a  view  to  testing  the  following 
questions : 

1.  What  is  the  legal  effect  of  tbe  Act  of 
March  4,  1808,  in  yiew  of  the  fact  that  ths 
act  abolishes  the  appellee's  entire  circuit, 
tbe  term  for  which  he  was  elected  and  quali- 
fied not  having  expired? 

2.  If  the  Act  of  March  4,  1808,  is  uncon- 
stitutional or  inoperative  in  so  far  as  it  un- 
dertakes to  abolish  the  term  for  which  ap- 
pellee was  elected,  viz.,  from  October  2^, 
1801,  to  October  82,  1807,  will  tbe  same 
still  have  the  effect  of  changing  the  terms  of 
court  in  the  counties  of  Clark  and  Jefferson? 

At  the  time  the  Act  of  1808  was  approved, 
the  relator,  George  H.  D.  Gibson,  was  the 
sole  Judge  of  the  fourth  judicial  circuit,  and 
the  appellee,  William  T.  Friedley,  was  ths 
sole  judge  of  the  fifth  Judicial  circuit  The 
appellee  bavins  declined  to  recogniZie  ths 
validity  of  the  last- mentioned  act  of  the  leg- 
islature upon  the  ground  that  tbe  same  is 
unconstitutional  and  void,  or,  at  any  rate, 
is  inoperative,  has  continued  in  possession 
of  said  oflSce  and  in  the  discharge  of  the  du- 
ties thereof  in  the  pounty  of  Jefferson,  and 
has  declined  to  surrender  the  same  to  the  re- 
lator. 

The  first  question  that  naturally  arises  Is 
as  to  tbe  alleged  error  of  tbe  court  in  over- 
ruling the  demurrer  to  appellee's  answer  -,  but 
as  the  <}uestions  attempted  to  be  raised  in  all 
tbe  assignments  of  error  are  the  same,  they 
may  be  disposed  of  together.  Tbe  answer, 
omitting  the  caption  ana  purely  formal  parts, 
reads  wus:     **The  saia  defendant  herebj 
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enters  his  appearance  to  the  above  action* 
waives  the  issuing  and  service  of  process 
herein,  and  for  answer  to  said  information 
and  complaint,  says  that  he,  said  defendant, 
is  a  bona  flde  resident  of  Jefferson  county, 
Indiana,  and  has  been  for  more  than  thirty 
years  last  past;  that  he  is  now  fifty-eight 
years  old,  and  has  been  a  voter  and  elector 
of  said  county  aforesaid  for  the  last  thirty 
vears  or  more,  and  during  all  of  said  time 
he  has  been  eligible  to  be  voted  for,  and  to 
be  elected  to  the  office  of  circuit  judo^e  of  the 
fifth  judicial  circuit  of  the  state  of  Indiana, 
and  eligible  to  take  and  hold  said  office ;  that 
prior  to  the  general  election  of  November, 
1884,  the  fifth  Judicial  circuit  was  composed 
of  the  counties  of  Jefferson  and  Switzerland, 
and  so  continued  until  February  4,  1891, 
when  Switzerland,  Ohio,  and  Dearborn  coun- 
ties were  erected  into  the  seventh  judicial  cir- 
cuit, a.nd  Jefferson  county  alone  was  erected 
into  the  fifth  Judicial  circuit;  that  on  the' 
28th  dav  of  February,  1889,  the  county  of 
Clark  alone  was  created  the  fourth  judicial 
circuit,  and  the  relator  was  elected  circuit 
judge  of  said  fourth  judicial  circuit  by  the 
electors  of  Clark  county  alone,  on  the  —  day 
of  November,  1892.  at  the  general  election, 
and  was  afterwards  commissioned  as  such 
judge,  and  entered  upon  the  discharge  of  the 
duties  of  said  office  on  the  19th  day  of  No- 
vember, 1892 ;  that  this  defendant  was  duly 
and  legally  elected  circuit  judge  of  the  fifth 
judicial  circuit  on  the  4tb  day  of  November, 
1884,  for  the  term  which  was  to  commence  on 
the  22d  day  of  October,  1885 ;  that  he  was 
duly  commissioned  for  said  term,  qualified 
and  entered  upon  the  discharge  of  the  duties 
of  said  judge  as  aforesaid,  and  served  the  full 
term  thereof ;  that  he  was  again  a  candidate 
for  election  to  said  office  of  circuit  judge  of 
said  fifth  judicial  circuit,  at  the  general  elec- 
tion held  November,  1890,  and  had  no  op- 
position, and  was  the  only  person  voted  for 
to  fill  *said  office ;  that  there  were  cast  2894 
votes  in  Jefferson  county,  and  2100  votes  in 
Switzerland  county  for  judge  of  the  fifth 
judicial  circuit  of  Indiana,  at  said  election, 
and  he  received  all  of  said  votes  so  cast,  and 
was  duly  elected  circuit  judge  of  said  fifth  ju- 
dicial circuit,  for  the  term  of  six  years  from 
the  22d  day  of  October,  1891 ;  that  said  votep 
were  duly  canvassed,  and  the  result  properly 
certified  to  the  secretary  of  state,  and  the 
executive  of  state,  the  governor  issued  to  de- 
fendant a  commission  as  judffe  of  said  fifth 
judicial  circuit,  for  the  term  of  six  years, 
commencing  October  22,  1891,  and  ending 
October  22,  1897;  that  said  defendant  ac- 
cepted said  office  and  commission,  and  took 
the  oath  of  office,  which  is  indorsed  on  his 
commission,  and  a  certified  copy  thereof  was 
forwarded  to  the  secretary  of  state,  and  by 
him  filed  in  his  office,  to  wit.  Nov.  — ,  1890 ; 
that  at  the  expiration  of  defendant's  first 
term,  he  entered  upon  the  discharge  of  the  du- 
ties of  said  office  aforesaid,  and  nas  tried  to 
discharffe  the  duties  of  said  trust  to  the  best 
of  his  skill  and  ability  ;  that  he  accepted  said 
office  in  ffood  faith,  and  entered  into  the  pos- 
session of  it  peaceably  and  as  a  matter  of 
right,  and  has  not  forfeited,  surrendered,  nor 
resigned  the  same,  but  is  still  acting  in  the 
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capacity  as  aforesaid.    And  he  says  that,  at 
all  times,  he  has  discharged  said  duties  of 
circuit  judge  as  aforesaid,  within  the  bonds- 
of  Jefferson  county,  Indiana,  since  it  alone 
has  been  created  into  a  circuit,  and  that  at 
no  time  has  he  attempted  to  exercise  any  of 
the  duties  of  the  jud^e  of  the  Clark  circuit 
court  (the  fourth  judicial  circuit)  since  the- 
jelator  has  been  judge  as  aforesaid.     The  de- 
fendant further  avers  that  by  an  act  approved 
liarch  4,  1893,  the  legislature  attempted  to- 
abolish  the  fifth  judicial  circuit  aforesaid, 
and  consolidated  Jefferson  and  Clark  countiea^ 
into  the  fourth  judicial  circuit,  and  provided 
that  the  judge  of  the  fourth  judicial  circuit, 
as  the  circuit  was  then  composed,    (to  wit, 
of  Clark  county)  should  discharge  the  duties* 
of  circuit  iudge  in  the  circuit  attempted  to- 
be  formed  by  said  act,  (to  wit,  in  the  coun- 
ties of  Jefferson  and  Clark :)     And  they  fur- 
ther provided  that  said  act  should  not  go  into- 
effect  until  the  first  day  of  August,  1898. 

The  defendant  avers  that  said  legislature- 
utterly  failed  to  provide  by  said  act  any 
circuit  or  county  for  defendant,  in  which  he 
could  exercise  the  functions  of  said  office  of 
circuit  judge,  or  in  which  he  could  discharge 
the  duties  thereof,  and  attempted  by  said  act 
to  deprive  him  of  his  vested  right  to  said 
office  and  its  functions,  in  violation  of  the 
constitutional  rights  of  the  defendant,  which- 
he  had  by  virtue  of  said  election,  commission, 
and  acceptance  of  said  office  and  constitu- 
tional guarantees  in  reference  thereto.  The- 
defendant  says  that  the  sole  and  only  cause 
of  complaint  which  the  relator  has  against 
the  defendant  is,  that  the  defendant  baa  exer- 
cised the  duties  of  circuit  judge  within  Jef- 
ferson county  (only)  since  the  first  day  of 
August,  1898,  claiming  that  such  duties  in 
said  court  devolve  upon  him,  relator,  by 
virtue  of  said  Act  of  March  4,  1898,  and  said 
actions  of  this  defendant  are  the  same  wrong- 
ful and  unlawful  acts  of  usurpation  and  in- 
trusion into  relator's  office  complained  of, 
and  none  other.  The  defendant  says  that  as- 
to  all  other  matters  in  said  information  and 
comolaint,  not  controverted  in  this  paragraph 
of  answer,  he  denies.  He  further  says  that 
said  relator  is  assuming  that  he  is  the  proper 
person  to  discharge  the  duties  of  circuit  juago 
within  Jefferson  county,  Indiana,  and  that 
defendant  is  not,  and  that  by  reason  of  said 
assumption,  a  cloud  has  been  cast  upon  the- 
title  of  defendant  to  said  office  and  the  func- 
tions thereof.  Wherefore  he  asks  that  the 
relator  take  nothing  by  this  action ;  that  said 
Act  of  March  4,  1898,  be  declared  and  ad- 
judged void ;  that  defendant's  title  to  said 
office  be  quieted  in  him,  and  for  all  other 
proper  relief  as  may  be  equitable  and  just.** 

In  order  to  determine  the  sufficiency  or  in- 
sufficiency of  this  answer,  an  inquiry  is  in- 
volved as  to  what  is  the  legal  effect  of  the- 
aforesaid  Act  of  March  4,  1893.  It  is  con- 
ceded by  the  appellant  that,  unless  the  said 
act  was  a  valid  and  legal  enactment  and  be- 
came operative  from  and  after  the  1st  of 
August,  1898,  the  relator's  claim  to  the  offlc» 
of  judge,  in  so  far  as  Jefferson  county  is  con- 
cerned, is  not  well  founded.  On  the  contrary, 
it  is  conceded  by  the  appellee  that  his  title- 
to  the  office  of  judge  of  said  court  is  based 
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^pon  bis  previous  election  thereto,  and  the 
•claim  upon  his  part  that  the  Act  of  March  '4» 
1898,  is  unconstitutional,  or  at  least  tiiat  the 
«ame  is  inoperative  during  the  term  for  which 
he  was  elected. 

The  Judge  and  prosecuting  attorney  are 
-constitutional  officers.  They  are  so  designated 
in  the  organic  law,  and  are  neither  state  nor 
county  officers.  The  Constitution,  (art.  8, 
Rev.  Stat.  1881,  g  96)  separates  into  three 
-departments  the  powers  of  the  state  govern - 
ment  as  follows :  legislative,  executive,  in- 
cluding administrative,  and  the  judicial. 
Article  7  of  the  Constitution,  (Rev.  Btat. 
1881,  $  161,)  vests  the  whole  judicial  power 
of  the  state  in  the  supreme  court,  in  circuit 
courts  and  in  such  other  courts  as  the  general 
.assembly  may  establish.  Section  168,  Rev. 
Btat.  1881,  provides  that  the  circuit  courts 
«hall  each  consist  of  one  judge.  Section 
169,  Rev.  Stat.  1881,  is  as  follows:  *'The 
«tate  shall,  from  time  to  time,  be  divided 
into  judicial  circuits,  and  a  judge  for  each 
circuit  sliall  be  elected  b^  the  voters  thereof. 
He  shall  reside  within  his  circuit,  and  shall 
hold  his  office  for  the  term  of  six  (6)  years, 
if  he  so  long  behave  well."  Section  171, 
Rev.  Stat.  1881,  reads:  ''There  shall  be 
elected,  in  each  judicial  circuit,  by  the  voters 
thereof,  a  prosecuting  attorney,  who  shall 
liold  his  office  for  two  (2)  years. "  Section 
172,  Rev.  Stat.  1881,  reads:  "Any  judge  or 
prosecuting  attorney  who  shall  have  been 
convicted  of  corruption  or  other  high  crime, 
may,  on  information  in  the  name  of  the  state, 
be  removed  from  office  by  the  supreme  court.  ^ 
Section  173  provides  that  the  compensation 
of  the  judges  of  the  supreme  court  or  circuit 
courts  shall  not  be  diminished  during  their 
continuance  in  office.  The  first  section  of 
the  act  in  controversy  abolishes  in  express 
terms  the  fifth  judicial  circuit  of  this  state, 
which  circuit  the  section  itself  declares  to 
be  composed  of  the  county  of  Jefferson  alone ; 
necessarily  having  a  judge  to  preside  over  its 
courts,  and  a  prosecuting  attorney  to  pros- 
ecute the  pleas  of  the  state  therein.  The 
ctlier  four  sections  are  builded  upon  the 
validity  of  the  first  section.  If  the  first  sec- 
tion be  unconstitutional  and  void,  then  all 
the  otJier  sections  are  likewise  void.  It  seems 
beyond  the  power  of  the  legislature  to  legis- 
late a  judge  and  prosecuting  attorney  out  of 
office,  ana  if  the  legislature  cannot  by  a 
direct  act  deprive  them  of  their  offices,  nei- 
ther can  it  do  so  by  the  indirect  mode  of 
abolishing  their  circuit.  Section  172,  supray 
which  provides  that  judges  and  prosecuting 
attorneys  may  be  removed  from  office  by 
**  conviction  for  corruption  or  other  high 
crime,"  defines  apian  which  in  itself  in- 
volves a  trial,  a  hearing  by  the  accused,  a 
•day  in  court,  and  then  the  removal  on  in- 
formation in  the  name  of  the  state  may  be 
adjudged  by  the  supreme  court.  This  sec- 
tion, however,  provides  that  a  removal  -may 
be  effected  in  such  other  manner  as  may  be 
provided  by  law.  But  the  state  has  thus  far 
failed  to  provide  any  other  manner  than  the 
constitutional  mode.  The  legislature,  under 
this  latter  clause,  we  think,  has  the  power 
to  provide  for  the  removal  of  judges'  and 
prosecuting  attorneys  in  some  additional  or 
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other  manner  than  that  prescribed  in  this  con- 
stitutional section.  It  could  only  do  so,  how- 
ever, by  enacting  a  general  law  applicable 
to  all  judges  and  all  prosecuting  attorneys, 
and  to  be  valid  must  provide  for  a  trial,  and 
must  give  to  the  accused  a  day  in  court,  au 
opportunity  to  be  heard  and  make  defense, 
or  the  act  would  be  unconstitutional  for  the 
failure  to  give  the  accused  such  opportunity 
and  right.  This  clause  does  not  authorize  the 
legislature  to  enact  a  law,  removing  the 
judge  or  prosecutor  from  office,  at  its  will, 
without  giving  him  a  day  in  court  Section 
169,  supra,  is  the  only  authority  that  can  be 
found  on  which  to  base  the  legislative  right 
of  removal.  But  to  give  the  first  clause  of 
that  section  such  construction  would  nullify 
that  part  of  the  same  section  which  provides 
that  the  judge  of  a  circuit,  when  elected, 
shall  hold  his  office  for  a  term  of  six  years, 
if  he  so  long  behave  well.  To  construe  this 
section  to  mean  that  the  legislature  can,  at 
its  own  will,  abolish  the  circuit,  and  thus 
legislate  the  judge  and  prosecuting  attorney 
out  of  office,  in  addition  to  being  in  direct 
conflict  with  the  other  provisions  of  our 
organic  law,  would  also  put  the  official  life 
of  every  judge  and  every  prosecuting  attorney 
of  the  state  at  the  mercy  of  the  legislature. 
It  would  subject  the  judiciary  to  the  legis- 
lative power,  and  utterly  destroy  all  judi- 
cial independence.  Judges  and  prosecutors 
would  be  at  the  whim  or  caprice  of  the  sen- 
ators and  representatives  in  their  tenure  of 
office.  The  authors  of  our  constitution  well 
understood  the  long  struggle  for  many  years 
previous  to  secure  the  i*ndependence  of  the 
judiciary  and  the  tenure  of  office  of  the 
judges ;  hence  section  96,  iupra,  was  enacted, 
dividing  the  powers  of  the  state  government 
into  three  distinct  co-ordinate  departments, 
carefully  excluding  any  control  of  one  over 
another.  If  the  legislature,  by  a  special  act, 
may  remove  one  judge  or  one  prosecuting 
attorney,  it  may  remove  any  and  all  such 
officials  in  the  state,  and  hence  they 
would  be  at  the  mercy  of  any  legislature 
whose  enmity  or  ill-will  they  may  have  in- 
curred. 

The  office  of  circuit  judge,  as  well  as 
prosecuting  attorney  is  a  public  trust,  com- 
mitted by  the  public  to  an  individual  the 
duties  and  functions  of  which  he  is  bound  to 
perform  for  the  benefit  of  the  public,  and  en- 
titles him  to  exercise  all  the  duties  and  func- 
tions of  the  office,  and  to  take  the  fees  and 
emoluments  belonging  to  it.  2  Bouvier, 
Law.  Diet,  title.  Office,  "Officers  are  re- 
quired to  exerciscthe  functions  which  he- 
lone^  to  their  respective  offices.  The  neglect 
to  do  so  may  in  some  cases  subject  the  of- 
fender to  an  indictment.     1  Yeates,  619." 

There  can  be  no  such  thing  as  an  office 
without  responsive  duties  ancT  functions  to 
be  performed  by  the  officer.  It  is  not  the 
mere  right  to  receive  an  annual  compensation 
without  the  exercise  of  any  corresponding 
duties.  If  the  ceneral  assembly  can  transfer 
bodily  the  entire  territory  which  constitutes 
the  locality  in  which  the  judge  or  prosecut- 
ing attorney  may  lawfully  exercise  the  f v;nc- 
tions  and  duties  of  his  office,  and  attach  that 
territory  to  another  circuit,  then  it  can  strip 
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the  incumbents  of  their  respective  offices  as 
effectually  as  it  is  possible  to  so  do  by  any 
words  that  can  be  used.  It  is,  in  fact,  as 
much  a  removal  of  the  judge  and  prosecutor 
so  deprived  of  all  territory  as  would  be  a 
Judgment  of  a  supreme  court  removing  either 
of  them  from  his  trust.  It  is  not  to  be  as- 
sumed that  the  framers  of  the  constitution 
builded  it  so  unwisely  as  to  secure  to  a  judge 
an  office  and  its  tenure,  and  the  riffht  to 
exercise  all  its  prerogatives  within  a  defined 
locality  for  a  period  of  six  years,  if  he  so 
long  behave  well,  and  by  the  same  organic 
law  intended  that  the  general  assembly 
might  remove  him,  at  its  will,  from  the 
exercise  of  all  the  privileges  and  duties  per- 
taining thereto,  without  a  hearing,  without 
a  conviction  for  misconduct,  under  the  guise 
of  *'from  time  to  time  dividing  the  state  into 
judicial  circuits."  Such  division  may  be 
exercised  by  the  legislature,  where  the  act 
does  not  legislate  judges  and  prosecutors  out 
of  their  respective  offices,  but  not  otherwise. 
The  general  assembly  may  add  to,  or  may 
take  from  the  territory  constituting  a  circuit. 
It  may  create  new  circuits.  It  may  abolish 
a  circuit,  if  the  act  be  made  to  take  efifcct 
at,  and  not  before,  the  expiration  of  the 
terms  of  office  of  the  judge  and  prosecutor  of 
such  office,  as  constituted,  at  the  time  of  the 
act.  This  act  abolishes  the  circuit  on  and 
after  the  first  dav  of  August,  1893,  and  there- 
fore must  be  eliectual  to  abolish  the  circuit 
and  the  offices  on  the  day  named,  or  not  at 
all.  As  stated,  the  offices  of  judge  and 
prosecuting  attorney  of  the  fifth  judicial 
circuit  expire  on  the  22d  day  of  October, 
1897,  and  to  abolish  the  circuit,  it  must  be 
bv  law  to  take  effect  on  the  date  last  named. 
These  positions  are  in  line  with  the  author- 
ities. The  judges  and  prosecuting  attorneys 
are  not  state,  county,  or  township  officers. 
They  are  constitutional  officers.  StcUs  v. 
Tucker,  46  Ind.  859. 

The  case  of  State  v.  Ifobls,  118  Ind.  350.  4 
L.  R.  A.  101,  fully  establishes  the  inde- 
pendence of  the  judiciary.  The  legislature 
cannot  extend  or  abridge  the  term  of  an 
office,  the  tenure  of  which  is  fixed  by  the 
constitution.  Howard  y.  State,  10  Ind. '99. 

The  case  of  Mo^er  v.  Long,  64  Ind.  189, 
holds  that  the  office  of  prosecuting  attorney 
of  a  circuit  court  is  one  provided  for  by  the 
constitution,  which  fixes  the  term  of  office 
at  two  years,  and  the  legislature  can  neither 
abolish  the  office,  nor  abridge  the  term 
tliereof. 

In  State  ▼.  Johnston,  101  Ind.  328,  which 
was  also  an  information  .in  the  nature  of  a 
quo  warranto  filed  by  the  appellant's  relator, 
Howard,  against  the  appellee,  it  is  decided 
by  the  court  that  the  general  assembly  has 
the  power,-  at  its  discretion,  to  divide  a 
judicial  circuit,  at  any  time,  during  the 
terms  of  office  of  the  judge  and  prosecuting 
attorney  of  such  circuit,  subject  only  to  the 
restrictions  that  the  legislature  cannot,  by 
any  legislation,  abridge  the  official  terms  of 
either  of  such  offlcers,~nor  deprive  either  of 
them  of  a  judicial  circuit,  wherein  he  may 
serve  out  the  constitutional  term  for  which 
h«  was  elected.  This  ruling  is  upon  the 
theory  that  it  is  declared  and  ordained  other- 1 
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wise  in  section  9  of  article  7  of  the  8tot» 
Constitution,  section  169,  euwra. 

In  Hoke  V.  Bendermm  (N.  0.)  25  Am.  Dec 
704,  note  1,  it  is  said:  ''It  is  without  tb» 
power  of  the  legislature  to  indirectly  abolish 
the  office  by  adding  the  circuit  or  the  in- 
cumbent to  another  then  existing,  and  this, 
even  if  it  be  within  the  power  of  the  legis- 
lature to  create  new  or  alter  old  circuits,  for 
that  power  must  be  so  exercised  as  to  leave 
the  incumbent  his  office. "  That  the  framers 
of  the  constitution  intended  that  there  should 
be  no  abridgment  of  the  term  of  office  a» 
fixed  by  fundamental  law,  is  indicated  also 
by  section  176,  Rev.  Stat.  1881,  as  follows: 
'*No  person  elected  to  any  judicial  offic«¥ 
shall,  during  the  term  for  which  he  sliall 
have  been  elected,  be  eligible  to  any  office  of 
trust  or  profit  under  the  state  other  than  a. 
judicial  office."  This  section  appears,  ia 
terms,  to  guarantee  to  a  judicial  officer  hia 
term  as  fixed  by  the  constitution.  People  v. 
BuU,  46  N.  Y.  67,  7  Am.  Rep.  802;  People 
▼.  MeKinney,  52  N.  Y.  874,  378. 

''But  if  the  constitution  provides  for  the 
duration  of  an  office,  the  legislature  has  no- 
power,  even  fur  the  purpose  of  changing  the 
beginning  of  the  term,  to  alter  its  duration. 
Where  the  constitution  has  created  an  office 
and  fixed  its  term,  and  has  also  declared  the 
grounds  and  mode  for  removal  of  an  incum- 
bent lief  ore  the  expiration  of  his  term,  the 
legislature  has  no  power  to  remove  or  sus- 
pend the  officer  for  any  other  reason  or  in  any 
other  mode."  7  Lawson,  Rights,  Rem.  «& 
Pr.  p.  5970.  par.  8797. 

Judges  of  circuit  courts  can  only  be  re* 
moved  from  office  by  the  ordained  consti- 
tutional provisions.  Lotoe  v.  Com,  8  Met. 
(Ky.)  287. 

The  constitutional  provision  in  respect  to 
the  terms  and  tenure  of  office  (except  as  to 
duration  or  length  of  terms)  and  commissions 
of  judges  and  the  nower  of  the  legislature*  to 
create  new  judicial  districts  are  substantially 
the  same  in  Pennsylvania  as  in  this  state. 
The  constitutional  provision  in  the  former 
state  was  construed  in  Com.  v.  Gamble,  5^ 
Pa.  848.  In  the  opinion.  People  v.  Duboie, 
23  111.  547,  is  cited,  in  which  the  supreme 
court  of  Illinois  holds  that  although  the  crea- 
tion of  new  judicial  districts  was  expressly- 
authorized  by  the  constitution,  yet  no  new 
districts  could  be  created  by  which  the  judge 
in  commission  could  be  deprived  of  a  ri^ht 
to  exercise  the  functions  of  his  office  during 
the  continuance  of  his  commission.  The 
court  says :  "  The  question  is,  Can  the  legis- 
lature expel  the  circuit  Judge  from  his  office 
by  creating  a  new  district  taking  from  him 
the  territory  which  constituted  his  districtf 
The  bare  reading  of  the  constitution  must 
convince  every  one  that  it  was  intended  to 
prohibit  such  a  proceeding."  See  also  Siat& 
V.  Messmore,  14  Wis.  163. 

In  Com.  V.  Oafnble,  supra,  the  following^ 
propositions  are  established:  "A  judge 
having  been  elected  and  commissioned,  is  by 
tbe  constitution  to  continue  in  office  ten 
years,  if  he  shall  behave  himself  well ;  its> 
duration  is  assured  to  him,  subject  to  be  de- 
termined only  by  death,  resignation,  or 
breach  of  condition.     Such  brea^  cannot  be 
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determined  by  the  legislature,  bat  only  on 
trial  by  the  senate  on  impeachment,  or,  in 
caae  the  breach  amounted  to  total  dis^^iualifl- 
catJon,  perhaps  by  address  of  two  thirds  of 
each  branch  of  the  legislature.  A  leffislatiTe 
act  which  impinges  on  the  tenure  o)  Judees 
is  inyalid.  The  power  and  Jurisdiction  of  a 
Jadffe  constitute  the  office,  are  of  the  essence 
of  it,  and  inseparable  from  it.  The  grant 
of  power  is  incapable  of  any  limitation  but 
tliat  attached  to  it.  The  aggregate  amount 
of  the  duties  of  a  Judse  in  any  district  may 
be  diminished  by  the  division  of  his  district. 
Constitutional  grants  imply  a  prohibition  of 
any  limitation  or  restriction  by  legislative 
authority.'* 

In  the  last-named  case,  the  reasoning  is  so 
elear  and  strong  that  we  copy  the  follow- 
ing extracts  therefrom :  ^  The  Pennsylvania 
legislature  established  the  twenty-ninth  ju- 
dicial district  by  the  Act  of  the  28th  of  Feb- 
ruary, 1868,  under  which  James  Oanible  was 
elected  fuid  commissioned  president  judge  of 
the  district.  By  an  act  passed  March  16, 
1869,  the  former  act  was  repealed  and  the 
district  was  abolished.  .  .  .  The  powers, 
author! tv,  and  jurisdiction  of  an  office  are 
inseparable  from  it.  The  legislature  may 
diminish  the  aggregate  amount  of  the  duties 
of  the  jud{^  but  muse  leave  the  authority 
and  jurisdiction  pertaining  to  the  office  in- 
tact. ...  I  see  not  how,  for  another 
reason,  that  the  commission  of  a  president 
iudge  could  exist  after  the  total  abolition  of 
bis  district.  £very  judge  is  elected  in  and 
for  a  district  defined  and  fixed  by  law,  and 
then  he  Is  commissioned,  and  is  required  by 
the  constitution  to  reside  within  the  district. 
It  seems  to  me  it  would  be  a  lof^ical  conclu- 
sion to  hold  that,  if  no  district  exists  to 
which  the  commission  could  apply,  and  in 
which  the  judge  would  be  bound  to  reside, 
that  there  could  not  exist  a  commission  for 
any  purpose.  This  I  think  would  be  the  in- 
evitable deduction  from  such  premises,  and 
it  would  therefore  follow,  that  if  the  legis- 
lature could  blot  out  a  district,  it  could 
limit  the  duration  of  the  commission  granted 
to  a  less  period  than  ten  years,  if  it  might 
flo  choose.  That  it  cannot  shorten  the  tenure 
of  the  office  of  a  judge,  as  fixed  by  the  con- 
stitution, is  certain  and  this  ought  to  estab- 
lish that  it  can  pass  no  act  to  do  by  indirec- 
tion that  which  mav  not  be  done  directly. " 
*  Kotwithstandinff  the  constitutional  provis- 
ions referred  to,  tne  legislature  has  not  only 
attempted,   by  the  act  of  the  assembly  in 

Suestion,  to  expel  Judge  Gamble  from  his 
i strict,  but,  in  fact,  has  appointed  other 
Judges  to  hold  the  courts  therein,  who  were 
neither  elected  nor  commissioned  for  that 

gurpose.  The  legislature  has,  undeniably, 
y  uiis  act  of  assembly,  assumed  the  power 
of  appointment  and  removal  of  the  judge  for 
the  aistrict.  The  act  displaces  Jtidge  Gamble 
as  the  president  Judge,  and  appoints  Jvdge 
White  and  his  law  associate  to  hold  the  court 
therein.  If  such  a  thins^  can  be  done  in  one 
district,  it  can  be  done  In  all,  and  thus  not 
only  would  the  independence  of  the  judiciary 
be  destroyed,  but  the  judiciary  as  a  co-or- 
dinate branch  of  the  government  be  essen- 
tially annihilated." 
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Applying  this  reasoning  and  these  funda- 
mental principles  to  the  case  under  considera- 
tion, we  do  not  see  how  the  constitutionality 
of  the  Act  of  March  4,  1898,  can  be  upheld, 
as  much  as  we  may  desire  to  do  so,  it  being 
in  the  interest  of  economy  and  retrenchment 
in  public  expenditures.  But  it  is  enough 
for  this  case  to  say  that  it  was  not  in  force 
to  abolish  the  fifth  judicial  circuit  of  the 
state  on  the  1st  day  of  Auffust,  1898,  and 
the  fifth  judicial  circuit,  not  being  abolished 
bv  the  act,  is  not  attached  to  and  made  a  part 
of  the  fourth  judicial  circuit.  The  provis- 
ions of  the  Act  of  March  4,  1898,  cbanfi^ing- 
the  terms  of  court  and  the  times  of  holding 
the  same  in  the  counties  of  Clark  and  Jeffer- 
son are  so  Interwoven  with  and  dependent 
upon  the  other  provisions  therein  that  they 
do  not  have  the  effect  of  changing  the  terms 
of  court  or  the  times  of  holding  the  same,  as 
provided  by  law  prior  to  March  4,  1898.  In 
other  words,  the  terms  of  court  and  times  of 
holding  the  same  as  fixed  by  the  act  in  ques- 
tion were  not  intended  for  the  counties  of 
Clark  and  Jefferson  as  constituting  separate 
judicial  circuits ;  but  were  intended  for  them 
when  both  these  counties  constituted  the 
fourth  judicial  circuit  as  provided  by  the  act. 

Judgineni  ^^fflrmed. 


PORTLAND  NATURAL  GAS  &  OIL  CO.^ 

AppL, 

e. 

STATE   of   Indiana,   ex    rd.    William    W 

KEEN. 


(.. 


.Ind.. 


1.   A    gBM    eomiMUij'    occnpyliiflf    ekty 
streets  with  its  mains  may  be  compelled  br  ' 
maodamus  to  fumlsli  gas  to  occupiers  or  owners 
of  houses  abutting  on  such  astreet^  If  they  com- 
ply with  reasonable  regulations. 

8.  The  flaet  tbat  a  person  Is  already^ 
supplied  with  ^aa  by  another  com- 
pany does  not  excuse  a  ma  company  from  f  ur» 
nishing  him  with  gas,  on  his  application  and  com- 
pliance with  reasonable  regulations* 

(September  2B,  ISOBL) 

APPEAL  by  defendant  from  a  Judgpent  of 
the  Circuit  Court  for  Jay  County  in  favor 
of  complainant  in  a  proceedmg  by  mandamua 
to  compel  defendant  to  supply  the  residence  of 
complainant  with  natural  gas.     A  firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  J.  W.  Headin^on,  J.  F.  LaFol- 
lette*  and  D.  T.  Taylor,  for  appellant: 

The  facts  stated  therein  do  not  show  that  tbc- 
appellant  had  failed  in  any  of  its  legal  obliga- 
tions to  the  appellee-relator  imposed  on  it  by 
law. 


NOTB.— A  note  on  the  question  of  compulsory 
service  by  a  party  whose  busineas  it  Is  to  serve  the 
public  is  published  with  the  case  of  Bushvllie  v. 
Rushville  Nat.  Gas.  Co.  (Tnd.)  15  L.  R.  A.  821,  and 
shows  substantial  aRroement  of  the  authorities 
with  the  above  decision.  But  the  above  case  add* 
the  point  respecting  the  elteot  of  an  available  sup- 
ply from  other  oompanleii 


See  also  32  L.  R.  A.  697;  36  L.   K.  A.  535. 
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The  use  of  the  writ  of  maDdamus  is  limited 
to  the  eDforcemeDt  of  obligatioDS  imposed  by 
Uw.  Duties  imposed  on  a  corporation,  not  by 
virtue  of  express  law,  nor  by  the  conditions  of 
Its  charter,  but  arising  wholly  out  of  contract 
relations,  will  not  be  enforced  by  mandamus. 

8taU  ▼.  Salem  Church  Trustees,  114  Ind. 
S89;  High,  Extr.  Legal  Rem.  §  821;  State  v. 
ZaneeHUe  A  M,  Ihirnp.  Road  Co.  16  Ohio  St. 
308;  StaU  ▼.  Paterson,  N.  dt  N.  7.  R.  Go.  48 
K.  J.  L.  605;  State  ▼.  Republican  River  Bridge 
Co,  20  Ran.  404;  FeopU  ▼.  Dulaney,  96  III.  603. 

When  a  private  citizen  applies  for  a  writ  of 
mandamus,  he  must  show  that  he  has  some 
«pecitil  interest  in  the  subject-matter  different 
from  the  interest  which  every  other  citizen  has. 

Pearsons  v.  Ranlett,  110  Mass.  126;  Re  Wel- 
lington, 16  Pick.  105,  26  Am.  Dec.  631;  High, 
Exir.  Le^l  Rem.  g  10. 

The  principle  of  equity  upon  which  the 
courts  act  in  coercing  a  corporation  to  do  cer- 
tain things  at  the  request  of  others,  is  founded 
upon  the  right  of  such  corporations  to  exercise 
the  right  of  eminent  domain. 

At  the  time  the  appellant  laid  its  mains  and 
pipe  lines  along  the  streets  and  alleys  of  the 
city,  there  was  no  law  in  force  in  the  state  of 
Indiana  authorizing  it  to  condemn  the  right  of 
^way  for  its  mains  and  pipe  lines  through  the 
land  of  others,  and,  the  city  of  PortJiand  having 
already  appropriated  the  lands  embraced  with- 
in the  limits  of  its  streets  and  alleys  for  public 
use  as  public  highways,  it  is  out  of  the  power 
of  appellant  to  condemn  it  for  its  own  use. 

Valparaiso  v.  Chicago  dt  O,  T.  R  Co.  128 
Ind.  467;  Sepmovr  v.  JefersontiUe,  M,  d  L  R. 
Co.  126  Ind.  466. 

Appellant  could  not  obey  the  order  of  the 
court  as  contained  in  the  alternative  writ,  un- 
less the  relator  furnished  it  with  the  written 
permission  of  the  Citizens'  Natural  Gas  &  Oil 
Mining  Company,  of  Portland,  Indiana,  be- 
cause the  appellant  was  not  bound  to  procure 
such  written  permission,  even  if  it  could  have 
done  so. 

A  corporation  cannot  be  com  celled,  by  man- 
date, to  do  that  which  it  woiud  have  no  au- 
thority to  do  voluntarily. 

BumsviOe  Tump,  Co,  v.  State,  8  L.  R  A. 
1965,  119  Ind.  882;  State  v.  Bonnell,  119  Ind. 
494. 

Mr,  John  M.  Smith  for  appellee. 

Colfey»  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  by  the  appellee  against 
the  appellant  to  compel  the  latter,  by  man- 
damus, to  supply  the  residence  of  the  relator 
with  natural  gas  to  be  used  as  lights  and 
fuel. 

It  appears  from  the  complaint  that  the  ap- 
pellant is  a  corporation  duly  organized  un- 
der the  laws  of  this  state,  for  the  purpose, 
among  others,  of  supplying  to  those  within 
its  reach  natural  gas  to  be  used  for  lights  and 
fuel.  By  permission  of  the  common  council, 
it  has  laid  its  pipes  for  that  purpose  in  the 
atreets  and  alleys  of  the  city  of  Portland,  in 
this  state,  and  has  pipes  laid  in  Walnut  street 
of  that  city.  The  relator  resides  on  Walnut 
street,  on  the  line  of  one  of  the  appellant's 
main  pipes.  His  house  is  properly  and  safely 
plumbcd  for  the  purpose  o)  obtaining  natural 
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gas.  In  May,  1890,  the  relator  demanded  of 
the  appellant  gas  service,  and  tendered  to  it 
the  usual  and  proper  charges  for  such  serv- 
ice, but  it  refused,  bv  its  officers,  to  furnish 
the  gas  demanded,  whereupon  this  suit  was 
brought  to  compel  it  to  furnish  the  gas  de- 
bired  by  the  relator. 

The  court  overruled  a  demurrer  to  tlie  com* 
plaint.  It  also  sustained  a  demurrer  to  the 
second,  third,  and  fourth  paragraphs  of  the 
answer  filed  by  the  appellant.  Over  a  mo- 
lion  for  a  new  trial,  the  court  awarded  a 
peremptory  writ  against  the  appellant,  re- 
quiring it  to  furnish  the  relator  with  gas,  as 
praved  in  the  complaint. 

These  several  rulings  are  assigned  as  error. 
Very  many  of  the  objections  urged  against 
the  complaint  go  to  the  question  of  its  uncer- 
tainty, and  are  technical  in  character.  It 
has  been  so  often  decided  that  a  demurrer  is 
not  the  remedy  for  uncertainty  that  we  need 
not  cite  authority  upon  the  subject. 

The  vital  question  in  the  case  relates  to  the 
right  of  the  relator  to  oom^l  the  appellant, 
bj  mandamus,  to  supply  his  dwelling-houM 
with  natural  gas  for  liehts  and  fuel. 

There  are  cases  which  hold  that  in  the  ab- 
sence  of  a  contract,  express  or  implied,  and 
where  the  charter  of  the  company  contains  no 
provision  upon  the  subject,  a  gas  company 
is  under  no  more  obligation  to  continue  to 
supply  its  customers  than  the  vendor  of  other 
merchandise;  among  which  is  the  case  of 
Cam,  V.  LowOl  Gas  Light  Co.,  12  Allen.  75; 
but  we  think  the  better  reason,  as  well  as  the 
weight  of  authority,  is  against  this  holding. 

Mr.  Beach  in  his  work  on  Private  Corpo- 
rations, vol.  2,  section  835,  says :  **  Gas  com- 
panies being  engaged  in  a  business  of  a 
public  character,  are  charged  with  the  per- 
formance of  public  duties.  Their  use  of  the 
streets,  whose  fee  is  held  by  the  municipal 
corporation  in  trust  for  the  benefit  of  the 
public,  has  been  likened  to  the  exercise  of 
the  power  of  eminent  domain.  Accord inglj, 
a  gas  company  is  bound  to  supply  gas  to 
premises  with  which  its  pipes  are  connected." 

Mr.  Cook,  in  his  work  on  Stock  and  Stock- 
holders, section  674,  says:  ** Gas  companies 
also  are  somewhat  public  in  their  nature,  and 
owe  a  duty  to  supply  gas  to  all." 

To  the  same  effect  are  the  following  adju- 
dicated cases :  State  v.  Columbus  Oas  Light 
dk  a  Co,  84  Ohio  St.  672,  82  Am.  Rep.  890; 
New  Orleans  Oas  Light  Co.  v.  Louisiana  Light 
dbH.  P.  d  Mfg.  Co.  115  U.  8.  650.  29  L.  ed. 
516;  People  v.  Manhattan  Oas  Light  Co.  45 
Barb.  186 ;  Oibbs  v.  Consolidated  Oas  Co.  130 
U.  S.  896.  82  L.  ed.  979 ;  Williams  v.  Mutual 
Oas  Co.  52  Mich.  499,  50  Am.  Rep.  266; 
Bloomfield  dk  R.  Nat,  Oas  Light  Co.  v.  Rieh^ 
ardson,  68  Barb.  437. 

Our  general  assembly,  recognizing  the  fact 
that  natural  gas  companies  were,  in  a  sense, 
public  corporations  conferred  upon  tliem  the 
right  of  eminent  domain  by  an  act  at>proved 
February  20,  1889,  Acts  1889,  p.  22. 

It  has  often  been  held  that  maudamus  Is 
the  proper  proceeding  by  which  to  compel  a 
gas  company  to  fnrnish  gas  to  those  entitled 
to  receive  it.  8  Am.  &  Eng.  Encvclop.  Law. 
pp.  1284-1289 ;  P^soplsY.  Manhattan  Gas  Light 
Go.^  Williams  v.  Mutual  Oas  Co.  and  PJoom- 


1899. 


Sfkir  ▼.  Bkookltm. 


Ml 


Jidd  A  R,Ifat,  Qa%  Light  Co.  ▼.  Siehardsan, 

In  view  of  these  authorities, we  are  con- 
^trained  to  hold  that  a  natural  gas  company, 
occupying  the  Btreets  of  a  town  or  city  with 
its  mains,  owes  it  as  a  duty  to  furnish  those 
who  own  or  occupy  the  houses  abutting  on 
•such  street  where  such  owners  or  occupiers 
make  the  necessary  arrangements  to  receive 
it,  and  comply  with  the  reasonable  regula- 
tions of  such  company,  such  gas  as  they  may 
require,  and  that  where  it  refuses  or  neglects 
to  perform  such  duty,  it  may  be  compelled 
to  do  80  by  writ  of  mandamus. 

As  to  the  sufficiency  of  an  answer  averring 
that  the  company  had  not  a  sufficient  suppi  v 
to  furnish  all  those  demand ine  eas,  we  inti- 
mate no  opinion,  as  no  such  defense  was  in- 
terposed in  this  case. 

It  follows  that  the  complaint  in  this  case 
4rtate8  a  cause  of  action  against  the  appellant, 
and  that  the  court  did  not  err  in  overruling 
the  demurrer  thereto. 

The  second  paragraph  of  the  answer  avers 
that  at  the  time  of  tLe  demand  for  gas  al- 
leged in  the  complaint,  the  relator  was  being 
furnished  with  natural  gas  by  the  Citizens* 
Natural  Gas  &  Oil  Mining  Company  of  Port- 
land, Indiana,  and  that  said  company  has 
•ever  since  continued  to  fumfsh  him  with  sas 
for  fuels  and  lights,  and  is  ready  and  will- 
ing  to  continue  doing  so,  so  long  as  he  may 
pay  for  the  same. 

The  third  paragraph  avers  that  the  relator 
has  no  interest  in  the  appellant,  except  what 
he  ma^'  have  and  hold  under  the  laws  of  the 
«tat«  in  common  with  all  other  citizens  of 
tije  city  of  Portland,  as  shown  by  the  al- 
legations in  the  complaint. 

The  fourth  paragraph  avers  that  the  de- 
mand which  the  relator  alleges  he  made  on 
the  appellant  to  furnish  him  natural  ffas  is 
couched  in  general  terms  merely,  and  is  not 
•express  and  distinct,  and  does  not  clearly 
designate  the  precise  thing  which  is  required, 
but  is  va/;ue,  indefinite  and  uncertain,  as 
shown  by  Uie  facts  alleged  in  the  complaint. 

It  is  contended  by  the  appellant  in  support 


of  the  second  paragraph  of  its  answer  that  in 
view  of  the  facts  therein  averred  it  could  not 
comply  with  the  demand  of  the  relator  with- 
out a  violation  of  the  provisions  of  an  act  of 
the  general  assembly  approved  March  9,  1891, 
—Acts  1891,  p.  381. 

It  would  seem  to  be  a  sufficient  answer  to 
this  contention  to  say  that  it  does  not  appear 
by  any  averment  in  this  answer  that  it  was 
necessary  to  change,  extend,  or  alter  any 
service  or  other  pipe  or  attachment  belonging 
to  the  Citizens'  llatural  Gas  &  Oil  Mining 
Companv  in  order  to  supply  the  relator  with 
the  gas  he  demanded.  For  anything  appear- 
ing  from  this  answer,  the  gas  required  by 
relator  from  the  appellant  could  nave  been 
furnished  without  Interfering  with  that  com- 
pany. But  if  it  appeared  otherwise,  we 
would  not  be  disposed  to  place  a  construction 
upon  that  act  which  would  give  a  gas  com* 
pany  furnishing  unsatisfactory  service,  or 
charging  an  unsatisfactory  price  for  its  serv- 
ice, the  perpetual  right  to  furnish  gas  to  a 
particular  building  because  it  had  been  per- 
mitted to  attach  its  appliances  for  the  pur- 
pose of  furnishing  ffas. 

In  our  opinion,  tne  court  did  not  eir  in 
sustaining  a  demurrer  to  this  answer. 

The  third  paragraph  of  the  answer  was 
wholly  insufficient  to  bar  the  relator's  cause 
of  action.  It  was  not  necessary  that  he 
should  own  an  interest  in  the  appellant  dif- 
ferent from  that  held  by  the  other  citizens 
of  the  city  of  Portland.  It  was  sufficient 
that  the  appellant  owed  him  a  duty,  in  com- 
mon with  other  citizens,  to  furnish  him  gas, 
which  duty  it  had  refused  to  perform. 

The  fourth  paragraph  of  the  answer  states 
no  issuable  fact,  and  is  clearly  bad. 

The  evidence  in  the  cause  tends  to  support 
the  finding  of  the  circuit  court,  and  we  can- 
not for  that  reason  disturb  the  finding  on 
the  evidence. 

There  is  no  error  in  the  record  for  which 
the  judgment  of  the  circuit  court  should  b« 
reversed. 

Judgment  a^JWrMd. 
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8.  Fleet  8PEIR,  Be9pt., 
City  of  BROOKLYN,  Appi. 

ass  N.  Y.  e.) 

I.  A  dlaeharite  of  fireworks,  inoludlnfr 
>  powerful  ezploslvee,  in  a  larfre  city  at  the  Junc- 
tloii  of  narrow  streets  completely  built  upon, 
when  it  Is  managed  by  private  peraons  under  no 
olBolal  responsibility.  Is  unreasonable  and  unlaw- 
ful and  consUttttee  a  public  nuisance. 
it*  Aet^lsi  llAbla  fbrii^nryto  firoper- 
tjrby^Aii  explosion  of  fireworks  constt- 
tutioff  a  danfferous  public  nuisance,  where  the 
display  was  made  under  a  permit  given  by  the 


mayor  of  the  city  acting  under  authority  of  a 
city  ordinance. 
8*  As  against  one  U^Jnred  bx  fireworks 
iHschs>rged  under  a  permit  lk*om  the 
UkMijOT  acting  under  an  ordinance,  the  city  is 
bound  by  the  mayor*s  oonstractton  of  the  ordi- 
nance in  respect  to  his  power  to  grant  the  per- 
mit,—especially  where  such  construction  was  a 
Irianslble  one  and  had  been  acted  upon  for  yean. 

(October  8, 180IL) 

APPEAL  by  defendant  from  a  judgment  of 
the  Qeneral  Term  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  the 
injury  of  defendant's  house  by  fire  set  by  firs- 


N0TS.-The  above  caw  holding  a  city  liable  for 
fDjariis  resulting  from  the  discharge  of  dangerous 
fireworks  seems  to  he  the  Urst  one  thus  to  decide 
although  It  is  perhaps  the  first  one  in  which  so  ez- 
Idl  L.  R.  A.  41 


press  a  permit  had  been  given  by  municipal  au- 
thority. See  on  this  question  the  cases  dted  in  ths 
note  to  Bcanlon  v.  Wedger  (Mass.)  10L.  B.  A.  Mk 


See  also  28  L.  R.  A.  192;  43  L.   R.  A.  295. 
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works  exploded  In  a  street  of  the  defendant 
eitj.    Affirmed, 

Statement  by  Andrews*  (^.  J, : 
One  Amantrano  obtained  a  permit  from  the 
mayor's  office,  Brooklyn,  for  the  discharge 
of  fireworks  at  the  comer  of  Montague  and 
Clinton  streets,  adjacent  to  the  academy  of 
music  in  that  city,  which  permit  recited  that 
it  was  granted  under  chapter  8,  art.  8,  g  2, 
of  the  City  Ordinances.  Under  this  permit, 
on  the  night  of  November  1,  1887,  there  was 
a  display  of  fireworks,  consisting  of  rockets, 
shells,  bombs,  balloons,  and  colored  fire, 
conducted  by  one  Bidwell,  (who  had  been 
employed  by  Amantrano,)  in  the  streets  at 
the  place  mentioned,  on  the  occasion  of  a 
political  meeting.  A  copy  of  the  permit 
was  sent  from  the  mayor's  office  to  the  chief 
of  police,  (as  was  the  custom  when  such  per- 
mits were  granted,)  and  in  consequence  of 
the  permit  the  police  did  not  intenere  with 
the  display.  The  display  was  extensiye, 
and  the  rockets  used  were  large  and  power- 
ful. During  the  display  one  of  the  rockets 
entered  the  window  or  plaintifiF*s  house, 
within  sixty  or  eighty  feet  from  the  point 
where  it  was  discharfced,  setting  fire  to  the 
house,  and  occasioning  the  damaee  for  which 
the  action  was  brought.  It  bad  been  cus- 
tomary for  the  mayor  to  grant  similar  per- 
mits for  the  discharge  of  fireworks  in  the 
streets  on  occasions  of  political  meetings, 
under  the  assumed  authority  of  the  ordinance 
referred  to.  The  city  ordinances  relatiye  to 
fireworks  are  as  follows,  (chap.  8,  art.  4, 
g  2 :)  **  No  person  shall  fire  or  discharge  any 
cannon,  gun,  pistol,  fowling  piece  or  fire- 
arm of  any  description,  or  store  or  sell  or 
offer  to  sell,  explode  or  set  off  any  fire- 
cracker, rocket,  squib  or  combustible  fire- 
works of  any  description,  within  the  city 
limits:  provided,  that  nothing  in  this  sec- 
tion contained  shall  be  construed  to  extend 
to  any  fireworks  exhibited  by  order  of  the 
common  council,  or  by  any  exhibitor  who 
shall  be  authorized  by  a  permit  from  the 
mayor  to  exhibit  the  same  for  public  amuse- 
ment, under  a  penalty  of  twenty -fiye  dollars 
for  each  and  every  offense."  Chapter  8,  art. 
6,  §  14:  ''The  use  of  fireworks  of  all  de- 
scriptions is  prohibited  within  the  city  lim- 
its, except  on  the  whole  of  the  fourtli  day  of 
July  in  each  and  every  year :  provided,  how- 
ever, that  this  section  shall  not  apply  to  such 
public  displays  as  may  be  authorized  by  the 
city  authorities,  or  such  private  displays  as 
may  be  allowed  under  permit  from  the  mayor 
granted  for  su(;h  purpose:  and  any  person 
violating  any  of  the  provisions  of  this  sec- 
tion shall  forfeit  and  pay  a  sum  not  exceed- 
ing five  dollars  for  each  and  every  such  of- 
fense. " 
Further  facts  are  stated  in  the  opinion. 

Meur§,  Almet  F.  Jenks  and  Arthar  C. 
Salmon*  for  appellant: 

CoDceding  that  the  discharge  in  question  was 
s  nuisance  per  m,  there  is  no  liability  on  the 
dtv  of  Brooklyn. 

1.  As  it  is  bej^ond  the  power  of  the  common 
council  to  permit  a  nuisance  through  its  ordi- 
nances, to  "  legalize  a  nuisance"  (Wood,  Nuis- 
21  L.  R.  A. 


ances,  %  747;  Pfau  v.  EeynMe,  68  HI.  212; 
Chambers  v.  Ohio  L,  Ine,  A  T.  Ch.  \  Disney 
(Ohio)  886;  Maettreon  v.  ^lart.  7  Robt.  299; 
Dill.  Mun.  Corp.  4th  ed.  p.  446,  noU,  citing 
cases),  then  the  common  council  could  not  by 
this  ordinance  authorize  the  discharge  of  fire^ 
works  in  the  public  streets. 

2.  The  ordinances  in  question  do  not  author- 
ize the  discharge  in  the  public  streets;  they  do 
not  authorize  the  mayor  to  grant  permits  there- 
for. They  must  be  construed  as  authoriziog 
the  mayor  to  grant  permits  for  private  displays 
in  proper  places,  t.  «.,  in  any  of  the  parks  or 
the  public  squares,  etc. 

Dou>eU  V.  Guthrie,  99  Mo.  658;  LiUU  ▼.  Mad- 
i00/i.  49  Wis.  605,  85  Am.  Rep.  793;  Moak'a 
Underhill.  Torts,  p.  705. 

8.  The  mayor  then  mistook  the  ordinance,, 
acted  outside  of  the  authority  of  it.  and  there 
is  no  liability  upon  the  defendant  for  his  act. 

Cooley.  Torts,  2d  ed.  pp.  788,  789,  noU; 
Cavanagh  v.  Boeton,  189  Mass.  426,  52  Am. 
Rep.  716;  WakeflM  v.  NewpoH,  60  N.  H.  874; 
Sbearm.  &  Redf.  Neg.  2d  ed.  g  187:  Boom  v. 
Vtiea,  2  Barb.  104;  Bmiih  ▼.  Roehesier,  76  N. 
T.  506;  Horn  v.  Baltimore,  80  Md.  218;  Cuyler 
v  Rochester,  12  Wend.  165;  Morrieon  ▼.  Lau- 
rence, 98  Mass.  219;  Dill.  Mun.  Corp.  j  950,. 
noU;  Oddl  v.  Selirceder,  58  111.  858;  Peek  v. 
Austin,  22  Tex.*  261;  Lee  v.  Sandy  Hill,  40  N. 
Y.  442;  Buffalo  dt  H.  Tump,  Co,  ▼.  Buffalo,. 
58  N.  Y.  689;  Stoddard  v.  Saratoga  Springs, 
127  N.  Y.  261;  Field,  Ultra  Vires,  pp.  581,*  582. 

If  this  discharge  of  fireworks  was  a  nuisance 
per  se,  there  is  no  liability  on  the  city  to  be 
found  simply  on  that  ground,  that  the  city  did 
not  abate  it. 

Dill.  Mun.  Corp.  $  951;  Ikivis  y.  Montgom- 
ery, 51  Ala.  189,  28  Am.  Rep.  545;  CampbeU 
y.  Montgomery,  58  Ala.  527,  25  Am.  Rep.  656; 
HftbbeU  V.  Virooua,  67  Wis.  848,  58  Am.  Rep. 
866.  See  also  MeDade  v.  Chester,  117  Pa.  414; 
BaU  y.  Woodbine,  61  Iowa,  88,  47  Am.  Rep. 
805. 

Even  if  the  ordinance  had  permitted  the  dis- 
cbarge in  the  public  streets,  the  city  would  not 
be  liable  for  an  ordinance  adopted  in  the  exer- 
cise of  discretionary  powers  of  a  public  or  leg- 
islative character  vested  in  the  common  coun- 
cQ. 

See  Laws  1888.  title  22,  chap.  588,  §  12,  and 
especially  subdivision  3;  Carthage  v.  Frederick,. 
10  L.  R.  A.  178,  122  N.  Y.  268;  Dill.  Mun. 
Corp.  4th  ed.  6  949;  HiU  v.  Charlotte,  72  N.  C. 
55,  21  Am.  Rep.  451 ;  Datis  v.  Montgomery^ 
CampbeU  v.  Montgomery  and  BaU  v.  Woodbine^ 
supra;  Bvfford  y.  Orand  Rapids,  58  Mich.  98« 
51  Am.  Rep.  105;  Lincoln  v.  Boston,  8  L.  R. 
A.  257,  148  Mass.  578;  Morrison  v.  Lawrence,^ 
supra;  Norristown  y.  Fitzpatrick,  24  Pa.  121,. 
89  Am.  Rep.  771;  Robinson  v.  Greenville^  42*. 
Ohio  St.  625,  51  Am.  Rep.  857;  McDade  v. 
Chester,  supra;  Rivers  v.  Augusta,  67  Oa,  876^ 
88  Am.  Rep.  787;  Anderson  y.  ISast,  2  L.  R. 
A.  712,  117  Ind.  126;  Forsyth  ▼.  Atlanta,  45> 
Ga.  152,  12  Am.  Rep.  Cr76. 

If  by  the  ordinance  the  common  council  in- 
tended to  authorize  a  discharge  of  fireworks  iik 
the  public  street  under  a  permit  from  the  may- 
or, the  city  is  not  liable  for  the  act  of  the  com- 
mon council  or  of  the  mayor. 

(a.)  The  common  council  could  not  l^galisfr 
a  nuisance  per  se. 
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Dili  Man.  Corp.  §  971,  noU;  Fidd  v.  Det 
Moines,  39  Iowa,  575, 28  Am.  Kep.  46;  Sbearm. 
&  Redf.  Neg.  4th  ed.  g  800;  Hanvey  ▼.  Boeh- 
ester,  85  Barb.  177;  Cuyler  ▼.  UochuUr,  12 
Wend.  165;  Cavanagh  ▼.  ii^<<m,  189  Mass.  426. 
52  Am.  Kep.  716;  Boom  ▼.  Vtiea,  2  Barb.  104. 

(b )  The  city  can  plead  ultra  tires. 

Clark  ▼.  Des  Moines.  19  Iowa,  199,  and  cases 
cited. 

(c.)  The  dty  nnder  its  charter  is  not  liable 
for  soch  attempted  legislation  by  the  common 
council. 

1.  The  power  of  legislation  over  "the  charge 
oV  the  pabllc  streets  is  cast  directly  on  the 
common  coancil. 

Bielinff  ▼.  Brooklyn,  120  N.  Y.  98. 

2.  The  dty  is  free  under  Laws  1888,  title  22, 
chap.  588,  g  28;  Oray  ▼.  Brooklyn,  2  Abb.  App. 
Dec.  267;  Fitzpatrick  ▼.  Slocum,  89  N.  Y.  868; 
Bieling  ▼.  Brooklyn,  supra. 

(d.)  it  may  be  that  the  ordinance  was  iUepral 
from  the  vice  of  its  delegation  of  power  to  the 
mayor  to  grant  any  permits  whatever,  inas- 
much as  it  was  a  legislative  power  incapable 
of  delegation.  When  a  municipal  corporation 
is  authorized  to  issue  licenses  such  authority 
cannot  be  delegated  to  otljers.  Thus  the  board 
of  aldermen  of  the  dty  cannot  delegate  to  the 
mayor  alone  the  general  authority  of  the  city 
to  ffrant  licenses. 

18  Am.  &  Eng.  Encyclop.  Law,  581;  Bar- 
Ung  y.  8i.  Paul,  19  Minn.  889;  BirdsaU  ▼. 
Clark,  78  N.  Y.  78,  29  Am.  Rep.  105;  Dili 
Mun.  Ck)rp.  g  96,  and  cases  dted. 

The  damage  was  primarily  due  to  the  ac- 
tion of  BidwelL  There  was  no  consideration 
for  the  license  or  permit,  nor  did  the  defendant 
reodve  any  benefit  from  it.  Bidwell's  act  was 
the  approximate,  or  at  least  the  concurrent, 
cause  of  the  damage. 

lAneoln  v.  Boston,  8  L.  R.  A.  257, 148  Mass. 
079;  Dill.  Mun.  Corp.  g  958;  Wood,  Nuisances, 
p.  887. 

The  common  coundl  by  its  ordinance  au- 
thorized the  exhibition  by  permit  in  a  suitable 
place. 

If  the  fireworks  had  been  exhibited  then  in 
a  suitable  place,  t*.  e,,  the  public  parks  or  pub- 
lic squares,  they  were  not  constituted  a  nui- 
sance as  authorized  by  the  muDicipal  ordinance, 
and  discharged  in  conformity  therewith. 

Hilliard,  Torts,  477;  First  Baptist  Church 
Trustees  ▼.  Utiea  <B  8.  R.  Co.  6  Barb.  818; 
Daois  T.  New  York,  14  N.  Y.  506, 67  Am.  Dec. 
186. 

Mr.  William  C.  Dewittt  for  respondent: 

The  discharge  of  fireworks  on  the  night  of 
liovember  1,  1887.  in  the  streets  bordering  the 
academy  of  music,  in  the  compact  portion  of 
the  dty,  was,  in  law  and  fact,  a  nuisance  per 
as;  the  city  officially  authorized  and  permitted 
It,  and  is  therefore  liable  to  the  plaintifl[  for 
the  damages  resulting  therefrom. 

Jenne  v.  Sutton,  43  N.  J.  L.  257,  89  Am. 
Bep.  578;  ConkUn  ▼.  Thom,p9on,  29  Barb.  218. 
See  also  Qeott  ▼.  Sfiepherd,  2  W.  Bl.  892;  Fisk 
▼.  Wait,  104  Mass.  71;  Bradley  ▼.  Andrews,  51 
Vt  680. 

So  as  to  other  objects  making  highways 
dangerous,  such  as  burning  hay,  piles  of  lum- 
ber, noisy  pigsty,  etc. 

Morse  ▼.  Richmond,  41  Yt  485.  98  Am.  Dec. 
eOO;  Win^ip  V.  Enfield,  42  N.  H.  197;  Bari- 
21L.aA. 


lett  Y.  Hooksett,  48  N.  H.  18;  Foshay  v.  Glen 
Haven,  25  Wis.  288,  8  Am.  Rep.  78;  Stone  v. 
Eubbardston,  100  Mass.  49. 

Similarly  the  storing  of  explosives  in  the 
populous  portion  of  a  city  is  unlawful  and  a 
crime. 

Bear  ▼.  Lieht,  80  N.  Y.  579,  86  Am.  Kep. 
654;  Bradley  v.  People,  56  Barb.  72. 

So,  too,  ejecting  a  stream  of  air  and  dust 
over  the  tow-path  of  a  canal  is  a  nuisance  for 
which  the  author  is  liable. 

Conklin  v.  Phanix  Mills  ef  Seneca  Fails,  62 
Barb.  299. 

So,  too,  a  dty  Ib  held  liable  for  allowing  a 
rotten  tree  in  the  street 

Vosper  V.  New  York,  17  Jones  &  S.  296;  Gub- 
asho  V.  New  T<nlc,  12  Daly.  188. 

So,  too,  a  muDicipality  has  been  held  liable 
for  damages  arising  from  a  pest-house  for 
small-pox  patients  put  by  its  official  authority 
within  its  limits. 

Haag  v.  Yanderimrgh  County  Comrs.  60  Ind. 
511,  28  Am.  Rep.  654. 

And  finally,  the  Penal  Code,  section  885, 
renders  any  unnecessary  or  unreasonable  use 
of  a  street  a  public  nuisance  and  a  crime 
against  the  order  and  economy  of  the  state. 

Flynn  v.  Taylor,  U  L.  R  A.  556,  127  N. 
Y.  599. 

The  cit^  ordinance  authorizing  the  mayor 
to  grant  licenses  for  the  display  of  fireworks, 
although  indefinite,  is  valid.  Its  scope  is 
regulated  by  law.  The  fault  lay  in  the  mis- 
construction of  its  extent  and  in  the  applica- 
tion of  the  power  f^ranted  to  an  unlawful  pur- 
pose, by  authorizing  the  display  in  a  public 
street. 

It  is  the  abuse  of  the  authority  conferred 
upon  the  officer  which  is  the  true  ground  of 
liability. 

Pekin  ▼.  NeweU,  26  111.  820,  79  Am.  Dec. 
878;  Stanley  v.  Ba/foenport,  54  Iowa,  469,  87 
Am.  Rep.  216;  Lee  v.  Sandy  Hill  40  N.  Y. 
442;  Burford  v.  Grand  Rapids,  53  Mich.  98, 
51  Am.  Kep.  105;  Seifert  v.  Brooklyn,  101  N. 
Y.  186. 

The  authoritative  permit  of  the  mayor  ren- 
dered the  city  liabfe  for  the  resulting  dam- 
ages. 

Cohen  v.  New  York,  4  L.  R  A.  406,  118  N. 
Y.  582;  Burford  Y.  Grand  Rapids  and  Stanley 
Y.  Davenport,  supra;  Little  v.  Madison,  & 
Wis.  648.  24  Am.  Rep.  485,  and  49  Wis.  605, 

85  Am.  Rep.  793;  CoU  ▼.  Nashville,  4  Sneed, 
162;  Haag  v.  Vanderburgh  County  Comrs.  su- 
pra, and  cases  cited. 

Every  person  who  authorizes,  directs,  or 
does  an  act,  which  cannot  be  done  at  all  with- 
out creating  a  nuisance,  is  personally  respon- 
sible. 

Low  V.  Mumford,  14  Johns.  426,  7  Am.  Dec. 
469;  Witte  v.  Hague,  2  Dowl.  &  R.  88;  Addi- 
son, Torts,  ^8  99,  1821,  pp.  85.  1181;  Con> 
greve  v.  Smith,  18  N.  Y.  79;  Creed  v.  Hart- 
mann,  29N.  Y.  591,  86  Am.  Dec.  841;  Chenango 
Bridge  Co,  v.  Lewis,  68  Barb.  Ill;  Jones  v. 
Chantry,  1  Hun,  618;  Irvine  v.  Wood,  51  N.  Y. 
224,  10  Am.  Rep.  608;  Fis/i  v.  Dodge,  4  Denio, 
811,  47  Am.  Dec.  254. 

A  municimil  corporation  may  be  liable. 

Dolan  V.  Brooklyn,  1  Alb.  L.  J.  8l5,  revers- 
ing 46  Barb.  604;  Heeg  v.  LicHit,  80  N.  Y.  579, 

86  Am.  Rep.   654,   reversing  16  Hun,    257; 
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Magee  ▼.  2Kw,  48  Hun,  887.  See  WendeU  ▼. 
Tray,  89  Barb.  829;  Btorrt  ▼.  Utica,  17  N.  Y. 
104,  72  Am.  Dec.  487;  PetUngiU  ▼.  Tonken, 
89  Hun.  449;  J?rtt«w  ▼.  Buffalo,  90  N.  T.  679; 
Ptfopltf  ▼.  Albany,  11  Wend.  589,  27  Am.  Dec. 
95;  2  Addison,  Torts,  1815;  Oohen  ▼.  New 
York,  Little  v.  Madiwn  and  CoU  ▼.  Naahville, 
iupra. 

Where  the  thin^  licensed  is  in  itself  a  nuis> 
ance,  the  corporation  is  liable. 

Hyan  v.  Curran,  64  Ind.  845,  81  Am.  Bep. 
128;  Waraato  ▼.  Dunlap,  112  Ind.  580;  Salt 
Lake  City  y.  ffollister,  118  U.  S.  256,  80  L. 
ed.  176. 

The  permit  of  the  mayor,  the  ordinance  of 
the  common  couccll,  so  far  as  it  may  be  deemed 
to  authorize  such  permit,  and  the  inaction  of 
the  police,  constituted  an  improper,  negligent, 
and  wrongful  exercise  of  the  power  oF  the 
municipal  corporation,  for  which  it  Is  respon- 
sible under  well-settled  authority. 

Jjocovr  V.  NeiD  York,  3  Duer.  406;  Turner 
y.  Newburgk,  109  N.  Y.  801;  Siionk  v.  Gohoes, 
108  N.  Y.  648;  PetUngiU  v.  Tonkers,  116  N. 
Y.  558;  BuseeU  ▼.  Canastota,  98  N.  Y.  496; 
Jieleon  v.  Canieteo,  100  N.  Y.  89;  Manger  t. 
Harriion,  14  N.  Y.  Week.  Dig.  201. 

Where  municipal  corporations  are  charired 
with  the  duty  of  keeping  streets  or  highways 
in  repair  and  of  exercising  a  general  oversight 
in  regard  to  their  condition  and  safety,  they, 
or  the  body  they  represent,  are  liable  for  all 
injuries  happening  by  reason  of  their  negli- 
gence. 

New  York  ▼.  Furze,  8  Hill.  612;  Oonrad  ▼. 
Ithaca,  16  N.  Y.  159;  Hickok  v.  PlattAurqh 
and  Weet  v.  Biockport,  16  N.  Y.  162,  noU. 
See  Selden's  opinion,  Byatt  ▼.  Bondout,  44 
Barb.  885,  affirmed  41  N.  Y.  619;  Davenport 
V.  Buekman^  10  Bosw.  20;  Hutson  t.  New 
York,  9  N.  Y.  163, 59  Am.  Dec.  526. 

Andrews*  Oh,  J,,  delivered  the  opinion 
of  the  court : 

The  finding  of  the  trial  Judge  that  the  use 
of  the  street  for  the  discharge  of  fireworks 
constituted  a  public  nuisance  is  amply  Jus- 
tified, in  view  of  the  circumstances.  It  has 
been  decided  in  some  cases  that  the  discharge 
of  fireworks  in  the  streets  of  a  city  or  village 
is  a  nuisance  per  ee,  and  subjects  persons  en- 
gaged in  the  transaction  to  responsibilitv  for 
any  injury  to  person  or  property  resulting 
therefrom.  Jenne  v.  Sutton,  48  W.  J.  L.  257. 
89  Am.  Rep.  578 ;  Gonklin  v.  Tfiompaon,  29 
Barb.  218. 

It  may  be  doubted  whether  the  doctrine, 
in  its  full  breadth,  can  be  maintained.  The 
practice  of  making  the  display  of  fireworks 
a  part  of  the  entertainment  furnished  by 
municipalities  on  occasions  of  the  celebration 
of  holiaays  or  the  commemoration  of  impor- 
tant public  events  is  almost  univeraal  in  cit- 
ies and  villages ;  and  we  are  not  prepared  to 
say  that  this  may  not  be  done,  and  that 
streets  and  public  places  may  not  be  used  for 
this  purpose,  under  the  supervision  of  munic- 
ipal authorities, — due  care  being  used  boUi 
as  to  the  place  selected,  and  in  the  manage- 
ment of  the  displav, — without  subjeotine  the 
municipality  to  the  charge  of  sanctioning  a 
nuisance,  and  the  responsibility  of  wrong- 
doers. But  the  circumstances  in  the  present 
21L.R.  A. 


case  do  not  talce  the  transaction  in  question 
out  of  the  category  of  nuisances,  or  relieve 
the  parties  who  conducted  or  promoted  the 
affair  from  liability  for  the  injury  oc- 
casioned. The  discharge  of  fireworks  in  a 
city  under  any  circumstances  is  attended 
with  danger.  In  the  present  case  the  danger 
was  greatly  enhanced  by  the  location.  It 
was  at  the  Junction  of  two  narrow  streets  of 
a  large  city,  completely  built  upon,  and 
where  any  misadventure  in  managing  the 
discharge  would  be  likely  to  result  in  injury 
to  persons  or  property.  The  display  was  of 
considerable  magnitude,  and  the  explosives, 
especially  the  rockets,  were  heavily  char^, 
and,  when  exploded,  were  carried  with  im- 
mense velocity.  It  was  managed  bv  private 
persons  under  no  official  responsibility,  and 
no  municipal  or  public  interest  was  con- 
cerned. Under  the  circumstances,  in  view 
of  the  place,  the  danger  involved,  and  the 
occasion,  the  transaction  was  an  unreason- 
able, unwarranted,  and  unlawful  use  of  the 
streets,  exposing  persons  and  property  to  in- 
Jury,  and  was  properly  found  to  constitute  a 
public  nuisance. 

The  Judgment  below  adjudges  that  the  city 
of  Brooklyn  is  liable  for  the  injury  sustained 
by  the  plaintiff,  and  this  is  the  only  question 
in  the  case.  That  a  municipal  corporation 
may  commit  an  actionable  wrong,  and  be- 
come liable  for  a  tort,  is  now  be^rond  dispute. 
If  the  city  directed  or  authorized  the  dis- 
charge of  the  fireworks  which  resulted  in  the 
injury  complained  of.  it  is,  weUiink.  liable. 
The  inquiry  is  whether  the  city  of  Brooklyn 
did  anything  which,  as  to  this  plaintiff, 
placed  it  in  the  attitude  of  a  principal,  in 
carrying  on  the  display.  The  mayor  of  the 
city,  its  chief  executive  officer,  expressly  au- 
thorized it,  assuming  to  act.  in  so  doin^, 
under  an  ordinance  of  the  common  council. 
In  so  doing,  and  in  construing  the  ordinance 
as  authorizing  him  to  grant  a  permit  to  pri- 
vate persons  to  use  the  public  streets  for  the 
discharge  of  fireworks,  he  was  following  the 
practice  which  had  long  prevailed ;  and,  so 
far  as  appears,  no  question  had  been  raised 
that  such  permits  were  within  the  ordinance. 
The  permit,  when  given  and  communicated 
to  the  police,  was  understood  as  preventing 
any  police  interference  with  the  act  per- 
mitted, and  it  had  that  effect  in  the  case  in 
question.  The  city  had  power  to  prohibit 
or  regulate  the  use  of  fireworks  within  the 
city,  and  to  enact  ordinances  upon  the  sub- 
Ject.  The  ordinances  passed  were  not  ultra 
ffiree,  in  the  sense  that  it  was  not  within  the 
power  or  authority  of  the  corporation  to  act 
in  reference  to  the  subject  under  any  circum- 
stances. See  Dill.  Mun.  Corp.  %w&et  9eq, 
It  is  the  settled  doctrine  of  the  courts  that  a 
municipality  is  not  bound  merely  by  the  as- 
sent of  its  executive  officers  to  wrongful  acts 
of  third  persons,  nor  could  the  mayor  bind 
the  citv  by  a  permit,  for  the  granting  of 
which  be  had  no  color  of  authority  from  the 
common  council,  and  which  was  not  within 
the- general  scope  of  his  authority.  Thayer 
T.  Boston,  19  Pick.  511,  31  Am.  Dec  157. 
If  the  permit  was  in  fact  authorized  by  the 
ordinance,  the  city  would,  as  we  conceive, 
be  liable,  although  the  particular  act  au- 
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thorized  was  wrongful.  For  a  mistake  in 
the  exercise  of  its  powers,  or  by  acting  in 
excess  of  its  powers,  npon  a  subject  within 
its  Jurisdiction,  whereby  third  persons  sus- 
tain an  injury,  there  seems  to  be  no  reason, 
in  Justice,  which  should  deny  the  injured 
party  reparation.  The  common  council  is 
the  governing  body.  It  represents  the  cor- 
poration, and  its  acts  are  the  acts  of  the  cor- 
poration, when  they  relate  to  subjects  oyer 
which  the  corporation  has  Jurisdiction.  It 
is  true  that  the  power  to  pass  ordinances  and 
to  regulate  the  use  of  fireworks  did  not  em- 
brace a  power  to  authorize  or  legalize  nui- 
aances.  But,  if  the  ordinance  transcended 
the  power  of  the  common  council  in  this  re- 
spect, the  miBconstruction  of  the  common 
council  of  the  extent  of  its  powers  in  dealing 
with  the  subject,  which  was  concededly 
within  its  power  of  regulation,  does  not,  we 
think,  within  any  Just  view  of  municipal 
exemption  from  the  consequences  of  unau- 
thorized and  wrongful  acts  of  the  governing 
body,  exempt  the  city  from  liability.  See 
(Men  V.  Jiew  York,  118  N.  Y.  682,  4  L.  R. 
A.  406. 

But  it  is  claimed  that  the  ordinance  did 
not,  by  its  true  construction,  authorize  the 
mayor  to  grant  permits  to  use  the  streets  for 


the  discharge  of  fireworks.  The  contention 
is  that  there  is  an  implied  limitation  that 
the  permit  should  extend  only  to  proper  and 
suitable  places  other  than  the  public  streets. 
But  there  is  no  such  limitation,  in  terms,  in 
the  ordinances,  and  the  streets  are  not  ex- 
cepted from  the  power  granted ;  and  the  case 
shows  that  the  oidi nance  has  been  acted  upon 
for  many  years,  and  has  never  been  construed 
as  now  claimed.  We  are  not  prepared  to  say 
that  the  legal  construction  of  the  ordinance 
is  not  that  which  is  now  claimed  by  the 
counsel  for  the  city,  or  that  there  is  not  to 
be  read  into  it  the  limitation  claimed.  But 
the  ordinance  is  at  least  indefinite  and  am- 
biguous. It  might  well  be  construed  by 
laymen  as  it  has  been  construed  by  the  ex- 
ecutive officers  of  the  city.  The  ordinance 
was  in  fact  the  reason  for  the  granting  of  the 
permit  in  this  case.  We  think  that,  as  to 
the  plaintiff,  who  has  suffered  the  injury, 
the  city  is  bound  by  the  construction  of  the 
ordinance  placed  upon  it  by  the  mayor, 
which  was  not  only  possible,  but  plausible, 
and  upon  which,  for  years,  the  mayor  had 
acted.  We  think  ths  judgment  is  mutainabUt 
and  it  should  thertfore  be  affiofned. 
All  concur. 
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1.  Beftual  to  eompel  an  election  be- 
tween oonntfl  or  eanses  of  aetlon  is 

proper  althoush  the  same  cause  Is  differently 
stated  in  separate  oounts. 

8.  HeaTy  rains  preTentln^  a  person 
from  plowlnflT  land  in  the  DbJI*  as  he 
asreed  to  do.  Id  order  to  St  ft  for  setting  out 
irrape  vines  in  the  spring,  will  not  allow  him  to 
recover  for  his  labor  in  plowinir  the  land  in 
Fehmary  and  setting  oat  the  vines  thereafter, 
where  they  prove  to  be  a  failure. 

&•  The  act  of  God  cannot  ezenaefltilnre 
to  perform  a  contract  so  as  to  give  a  per- 
son the  right  to  recover  upon  it  without  per- 
formance, although  for  the  purpose  of  a  defense 
nonperformaooe  might  be  thereby  excused. 

4«  A  contract  Ibr  plantin^^  iprape  wines 
may  be  construed  to  permit  the  planting  of  cut^ 
tings  without  roots. 


6.  Ewideneenpon  a  collateral  issne  may 

be  relevant,  if  the  fact  which  it  tends  to  estab- 
lish will  tend  to  prove"  or  disprove  the  facts  in 
issue. 

6.  On  the'qnestton  whether  wines  plant* 
ed  by  plaintiff  died  from  lack  of  water  # 

which  it  was  defendant's  duty  to  furnish,  evi- 
dence that  the  vines  of  another  person  similarly 
situated  died  notwithstanding  abundance  of 
water,  is  admissible. 

7.  A  contract  is  to  be  construed  'in  the 
light  and  with  the  knowledge  of  surrounding 
ciroumstanoes. 

8.  Instructing:  the  Jurjr  that  plaintiff 
canrecower  if  defendants  faUed  to  perform 
their  contract  Is  erroneous,  where  there  is  ques- 
tion whether  plaintiif  had  not  failed  to  perform 
on  his  part 

(September  28, 1808.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  for  Merced  CS>unty  in 
favor  of  plaintiff  in  an  action  brought  to  re* 
cover  damages  for  alleged  breach  of  a  contract. 
Bevereed, 


NOTB.-The  use  of  the  term  'Mnee**  as  applied 
to  grape  cuttings  adds  another  to  the  interesting 
list  of  cases  tending  Judicially  to  establish  the 
meaning  of  words. 

The  more  important  question  in  the  case  from 
the  legal  standpoint  is,  that  of  the  eifect  of  an  in- 
tervening impossibility  resulting  from  the  opera- 
tiooa  of  nature,  upon  the  rights  of  the  parties  un- 
der the  contract.  On  this  the  case  is  in  substantial 
aoeord  with  the  doctrine  shown  by  the  authorities 
fully  coUated  in  the  noU  to  Stewart  v.  Stone  (N.  Y.) 
14  Lb  B.  A.  ttA. 

This  may  be  fairly  said  to  be  that  an  imposslblli- 
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ty  that  could  not  have  been  contemplated  by  the 
parties  will  relieve  from  liability  if  the  words  cre- 
ating the  obligation  are  not  too  express  and  spe- 
cific to  permit  an  exception.  But  even  when 
liability  for  nonperformance  would  be  excused, 
the  impossibility  to  perform  cannot  be  held  equiv- 
alent to  performance  so  as  to  sustain  affirmative 
relief  as  was  attempted  in  the  above  case.  On  the 
same  subject,  see  also  the  later  cases  of  Parker  v* 
Macomber  (EL  L)  18  L.  R.  A.  868  (with  note  on  the 
subject  of  recovery  on  contracts  for  services  in- 
terrupted by  sickness  or  death):  Anderson  v.  May 
(Minn.)  17  L.  R.  A.  666. 


See  also  21  L. 
810. 


R.  A.  726;  24  L.    R.  A.   113;  26  L.  R.  A.  254;  43  L.  R.  A. 


646 


CaUVOBRIA  BtTPBXMB  COUBT. 


Skpt., 


The  materfal  termi  and  oondittooB  of  the  con- 
tract were  as  follows: 
On  the  part  of  plaintiff: 

1.  During  the  fall  of  1888  to  thoroughly 
plow,  level,  and  put  In  good  condition  to  irri- 
gate and  plant  in  vines  and  trees,  all  of  lots  49 
and  50. 

2.  Before  April  1,  1889,  to  thoroughly  irri- 
gate, cultivate,  and  plant  one  fourth  of  each 
of  said  lots  in  first  class  Malaga  raisin  grape- 
vines, and  the  remaining  three  fourths  of  each 
of  said  lots  in  first  class  Muscat  raisin  grape- 
vines and  to  plant  around  each  of  said  lots  in 
the  manner  therein  provided,  such  trees  as  the 
defendants  should  furnish  for  that  purpose. 

8.  For  three  full  years  from  date  of  contract 
to  irrigate,  cultivate,  prune,  and  in  every  way 
properly  care  for,  and  each  year  during  said 
term  replant  at  bis  own  cost,  all  of  the  vines 
and  trees  planted  or  set  out  by  him  on  lots  49 
and  50  which  should  die  or  fail  to  thrive  dur- 
ing that  time. 

4.  To  protect,  for  said  full  term  of  three 
years,  nid  vines  and  trees  ty  a  good  rabbit- 
tight  fence  around  each  of  said  lots,  with  the 
right  granted  to  plaintiff  to  remove  said  fence 
at  the  end  of  said  term  if  he  shall  so  desire. 

5.  To  deliver  to  defendants  at  the  end  of 
said  term  of  three  years  all  of  said  lots  49  and 
50  fully  set  out  and  planted  in  vines  and  trees 
as  herein  agreed,  all  of  said  trees  and  vines  to 
be  In  ffood.  thrifty  condition. 

6.  To  immediately  construct,  whitewash,  or 
paint  a  dwelling-house  upon  lots  71  and  72, 
and  keep  the  same  in  good  condition  during 
the  entire  term. 

On  the  part  of  defendants: 

1.  To  allow  plaintiffs  to  enter  upon  at  once 
and  to  use  and  possess,  for  three  years  from 
date  of  contract,  for  the  purposes  heretofore 
mentioned,  all  of  lots  49  and  50. 

2.  To  allow  plaintiff  to  have  the  use  and 
possession  of  all  of  lots  71  and  72  during  the 
whole  of  said  term  for  such  purposes  as  he 
shall  desire. 

8.  To  furnish  to  plaintiff  one  half  of  one 
full  water  right  from  the  Crocker-Huffman 
Canal  &  Irrigation  Company,  and  to  construct 
a  canal  or  ditch  from  the  nearest  branch  of 
said  Crocker- Huffman  Canal,  along  Hattley 
avenue,  to  and  along  one  side  of  said  lots  49 
and  72. 

4.  On  October  8,  1891,  provided  plaintiff 
shall  have  complied  with  all  the  terms  and 
conditions  on  his  part,  to  execute  to  plaintiff 
a  conveyance  of  all  of  lots  71  and  72. 

Further  facts  appear  in  the  commissioner's 
opinion. 

Mr.  J.  W.  Knox  for  appellants. 

Mr,  James  F.  Peek,  for  respondent: 

Not  compelling  plaintiff  to  elect  which  of 
the  two  causes  he  would  proceed  to  trial  upon, 
if  error  at  all,  was  but  an  irregularity  of  the 
court. 

Hayne,  New  Trial  &  Appeal.  851. 

And  beine  an  irregularity  it  could  be  pre- 
sented only  by  affidavit. 

Code  Civ.  Proc.  658. 

The  court  did  not  commit  error  or'abuse  its 
discretion  in  not  compelling  plaintiff  to  elect 
between  the  two  causes  of  action  alleged. 

WiUon  ▼.  Smiih,  61  Cal.  209;  Kate  ▼.  Bed- 
S1L.R.A. 


ford,  1  L.  R.  A.  826,  77  Cal.  819;  Ledbe  v. 
Haneoek,  76  Cal.  127. 

If  the  plaintiff  failed  to  prove  his  caae  upon 
the  breach  of  contract  for  damages,  he  would 
be  allowed  to  amend  and  state  his  cause  of  ac- 
tion upon  a  qnantum  meruit. 

CkxB  ▼.  McLaughlin,  76  Cal.  60;  Catkignific 
Y.  BaUetta,  82  Cal.  260. 

The  variance  between  the  work  of  lereline 
and  plowing  in  the  fall  of  1888  as  alleged  and 
in  January  and  February,  1889,  is  not  mate- 
rial. 

Had  an  objection  been  made  at  the  trial  that 
the  evidence  and  pleading  were  at  variance  the 
plaintiff  would  have  had  an  opportunity  to 
amend. 

Carter  ▼.  Baldmn,  95  Cal.  475;  San  Diepo 
Land  db  T.  Co.  v.  NedU,  11  L.  R.  A.  604.  88 
Cal.  50;  Heu  ▼.  Bolinger,  48  Cal.  849;  Dawi  v. 
Dam,  26  Cal.  28,  86  Am.  Dec.  157;  Tik  Hon 
V.  8pring  Valley  Water  Workfi,  65  Cal.  619. 

The  case  was  tried  upon  the  issue  as  to 
whether  there  had  been  a  waiver  of  this  cov- 
enant. The  verdict  and  Judgment  could  not 
have  been  otherwise  upon  the  evidence  intro- 
duced at  the  trial.  And  in  such  a  case  it  is 
settled  that  the  supreme  court  will  not  reverse 
the  case  even  in  case  of  error. 

He  Spencer^s  Estate,  96  Cal.  448;  Be  Briewal- 
ier,  72  Cal,  107;  Green  v.  Orphir  Copper,  tf.  4t 
G.  Min,  Co.  45  Cal.  527;  Letitzky  ▼.  Canning, 
88  Cal.  299. 

The  variance  complained  of  could  not  have 
misled  the  defendants. 

PeaOey  v.  Hart,  65  Cal.  524. 

Mr,  T.  C.  Law,  also  for  lespondent: 

The  act  of  Qod  signifies  in  le^l  phraseology 
any  inevitable  accident  occurnng  without  the 
intervention  of  man,  and  may,  indeed,  be  con- 
sidered to  mean  something  in  opposition  lo  the 
act  of  man,  as  storms,  tempest,  and  lightning. 

Chideaier  ▼.  Consolidated  DUdi  Co,  69  CtO. 


Temple,  C,  filed  the  following  opinion: 
Defendant's  take  this  appeal  from  the  judg- 
ment and  an  order  denying  a  new  trial.  This 
case  has  been  here  before.  88  Cal.  587.  In 
the  opinion  on  the  first  appeal  the  substance 
of  the  complaint  and  the  contract  sued  on 
are  fully  stated.  The  answer  denies  the  ex- 
istence of  the  contract,  but  admits  that  such 
a  contract  was  agreed  upon,  and  avers  that 
it  was  to  have  been  reduced  to  writing  and 
signed  by  all  parties ;  that  it  was  reduced  to 
writing,  si gnea,  and  acknowledged  by  defend- 
ants, and  sent  to  plaintiff,  who  was  to  sign, 
acknowledge,  ana  have  It  recorded.  This 
was  October  9,  18H8.  It  appears  that  plain- 
tiff did  not  then  sign  it,  but  had  it  recorded. 
Afterwards,  on  being  informed  that  his  sig- 
nature was  necessary,  he  did  sign  it.  &nd  had 
it  re-recorded.  Meantime  he  had  taken  poa- 
session  of  the  land,  and  commenced  per- 
formance. Defendants  consented  to  his  acts, 
believing  that  he  had  signed  the  contract, 
but,  discovering  that  he  hsul  not  done  so,  they 
notified  him  in  writing  in  June,  1889.  that 
they  would  not  be  bound  by  it,  and  con- 
sidered him  a  trespasser  on  the  land.  Ap- 
parently, however,  although  that  is  not  maae 
very  certain  by  the  evidence,  the  plaintiff 
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had  executed  it  before  tlie  notice  was  given. 
Upon  receiving  the  notice,  plaintiff  with- 
drew from  the  land,  and  commenced  this 
action. 

The  complaint,  as  was  said  on  the  former 
appeal,  contains  two  counts,— one  for  dam- 
ages on  the  contract ;  and  the  other  to  recover 
materials  furnished,  money  laid  out  and  ex- 
pended, and  labor  performed,  all  furnished 
and  done  under  the  contract,  und  in  perform- 
ance of  it,  before  the  notice  from  defend- 
ants. After  a  iury  had  been  impaneled,  de- 
fendants requested  the  court  to  require 
plaintiff  to  elect  upon  which  count  or  cause 
of  action  he  would  rely,  and  that  thereuoon 
the  other  cause  of  action  be  dismissed,  l^liis 
the  court  refused  to  do,  and  the  ruling  is 
assigned  as  error.  Conceding  that  this  is  a 
case  in  which  the  same  cause  of  action  is 
differently  stated  in  two  separate  counts, 
fltill  I  think  the  ruling  correct.  The  right 
to  so  plead  is  well  established  here.  WiUon 
▼.  Smith,  61  Cal.  209;  KaU  v.  Bedf&rd,,  Tl 
€al.  810.  1  L.  R.  A.  826;  LfnOob  v.  Baneoek, 
76  Cal.  127;  and  many  earlier  cases.  Since 
it  is  allowable  to  state  the  cause  of  action  in 
the  alternate,  usinK  different  counts  in  order 
to  meet  any  possible  phase  of  the  evidence, 
a  party  cannot  be  deprived  of  the  privilege 
bv  being  compelled  to  strike  out  all  causes 
of  action  save  one  before  the  trial  com- 
mences. It  would  render  the  privilege  a 
barren  one.  But  the  two  causes  of  action 
here  are  not  the  same.  The  second  count 
only  enumerates  other  damage,  not  specially 
eel  out  in  the  first  count.  Perhaps  al  1  should 
have  been  in  the  one  count,  but  there  can  be 
no  doubt  of  the  right  of  plaintiff  to  join  all 
In  one  suit,  and  he  cannot  be  compelled  to 
abandon  any  part  of  his  claim. 

The  next  point  relates  to  the  ruling  admit- 
ting the  contract  in  evidence  on  the  ground 
that  it  had  not  been  executed  by  plaintiff. 
The  facts  in  regard  to  this  have  already  been 
stated.  This  ruling  was  clearly  correct.  It 
is  convenient  to  refer  to  the  concise  statement 
of  the  provisions  of  the  contract  in  the  opin- 
ion rendered  on  the  last  appeal.  Plaintiff 
did  not  level  and  prepare  the  land  in  the  fall 
of  1888,  but  claims  that  he  did  in  the  follow- 
ing February,  and  in  March  he  set  out  grape 
cuttings  upon  lots  49  and  50,  and  also  a 
nursery  of  about  four  acres  for  himself  on 
lota  71  and  72.  The  vines  nearly  all  died, 
as  plaintiff  maintains,  because  defendants  did 
not  furnish  water  for  irrigation.  Plaintiff 
seeks  to  recover  as  damages  the  cost  of  the 
cutting  and  his  labor  in  preparing  the  land 
and  planting.  To  this  claim  on  the  part  of 
plaintiff  the  defendants  interpose  several  ob- 
jections. (1)  They  contend  that  he  cannot 
recover  damages  in  a  suit  upon  the  contract 
because  he  has  himself  failed  to  perform  his 
oblifi^alions  under  it,  in  that  he  did  not  plow, 
level,  or  prepare  the  land  for  planting  in  the 
fall  of  18rf8.  They  contend  and  produce  evi- 
dence in  support  of  the  proposition  that,  un- 
less the  land  were  plowed  in  the  fall  before 
the  rains,  it  would  not  be  in  good  condition 
for  planting  in  the  following  spring.  (2) 
That  the  vines  were  not  properly  planted, 
and  would  not  have  survived  if  water  had 
been  furnished.  (8)  That  the  vines,  when 
aiL.R.A. 


planted,  were  not  protected  by  a  rabbit-tight 
mclosnre,  and  that  the  rabbits  gnawed  the 
bark  from  the  cuttings,  and  nibbled  the 
buds,  and  prevented  their  erowing.  There 
was  no  evidence  that  rabbits  did  injure  the 
vines,  but  there  was  that  rabbits  were  very 
numerous  there,  and  that  protection  against 
them  was  necessary  to  enable  vines  to  grow 
as  soon  as  plantecf.  And  (4)  the  cutungs 
were  dead,  or  at  least  not  suitable  for  the 
purpose  when  planted.  Defendants  also  cod- 
tend  that  they  did  furnish  water  as  soon  as 
it  was  required ;  if  not  on  Hartley  avenue, 
still,  where  it  was  equally  convenient,  and 
where  plaintiff  had  consented  to  receive  it. 
It  was  incumbent  upon  the  plaintiff,  since 
he  seeks  to  recover  upon  the  contract,  to  show 
full  performance  on  his  part,  so  far  as  he  was 
not  prevented  from  performing  by  defend- 
ants. He  did  not  claim  that  he  had  plowed, 
leveled,  or  prepared  the  land  in  the  fall,  but 
he  contended  that  the  provision  as  to  time 
was  waived  by  defendants,  and  that  they  con- 
sented to  his  doing  this  work  in  February ; 
also  that  the  delay  was  excused  because  per- 
formance at  the  time  was  prevented  by  act  of 
Ood,  to  wit,  a  heavy  storm  or  fall  of  rain, 
which  rendered  the  land  unfit  to  be  plowed 
in  the  fall. 

Defendants  oblected  to  the  evidence,  (1) 
because  the  complaint  avers  that  plaintiff  had 
performed  the  contract  as  made  and  does  not 
show  an  alteration ;  (2)  in  effect,  thoueh  not 
so  stated,  because  the  act  of  God  would  not 
excuse  delay.  As  to  the  first,  it  is  enough  to 
say  that  the  position  of  plaintiff  does  not 
assume  that  there  had  been  any  alteration  of 
the  contract,  but  that  the  defendants  agreed 
to  accept  what  was  done  as  performance.  The 
contract  as  made  was  fully  performed,  if 
plaintiff  is  correct,  though  not  at  the  time 
stipulated.  But,  regarding  it  as  an  alteration 
of  the  contract,  it  is  evident  that  defendants 
have  not  been  injured.  As  to  the  ruling 
permitting  evidence  that  it  was  impossible 
to  plow,  level,  and  prepare  the  land  in  the 
fall  of  1888,  further  consideration  is  nec- 
essary. The  Jury  were  also  instructed  upon 
this  matter,  and  all  ma^  as  well  be  con- 
sidered together.  Plaintiff,  testifying  in  his 
own  behalf,  was  proceeding  to  state  that  he 
attempted  to  plow,  level,  and  prepare  the 
land  in  October,  when  the  rains  came,  and  he 
could  do  no  more.  Defendants  here  objected 
that  it  was  immaterial  whether  the  rain  ren- 
dered it  impossible  or  not,  when  the  court 
remarked,  in  the  presence  of  the  jury:  **I 
would  like  to  see  the  decision  that,  where 
the  act  of  God  prevents  a  man,  because  of 
that  act  of  God  he  shall  lose  all  of  the  results 
of  his  labor.  Objection  overruled."  Upon 
the  conclusion  of  the  evidence,  the  jury  was 
instructed  as  follows:  "Time  is  or  the 
essence  of  the  contract  in  controversy  in  this 
action.  This  means  that,  unless  every  act 
meant  to  be  done  under  the  contract  is  done 
within  the  time  therein  stipulated,  there  is 
a  breach  of  the  contract  by  whichever  party 
fails  so  to  perform,  unless  the  time  in  which 
the  act  is  to  be  done  be  waived,  or  such  per- 
formance be  impossible  by  the  act  of  God, 
such  as  an  unexpected  storm. "  The  first  idea 
which  suggests  itself  upon  this  matter  is  that 
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a  rain  in  the  last  days  of  October  is  not  such 
an  extraordinary  event  as  will  constitute  an 
act  of  God  excusing  performance.  It  was  a 
seasonable  event,  one  which  was  likely  to 
happen,  and  which  common  prudence  would 
have  provided  for.  Respondent,  however, 
contends  that  this  view  is  justified  by  section 
1611,  Civil  Code.  That  is,  in  effect,  that 
want  of  performance  **or  any  delay  therein  is 
excused  by  the  following  causes  to  the  extent 
to  which  they  operate.  ...  (2)  When 
it  is  prevented  or  delayed  by  an  irresisti- 
ble superhuman  cause,"  etc.  1  cannot  think 
this  section  was  intended  to  have  anv  applica- 
tion to  a  case  of  this  kind.  The  doctrine  in 
relation  to  the  act  of  God  is  more  often  in- 
voked by  insurers  than  by  others,  but  is  in 
a  proper  case  matter  of  defense,  where  one  is 
sued  for  failure  to  perform  a  contract.  When, 
however,  one  sues  upon  a  contract,  and  must 
show  performance  on  his  part  to  entitle 
him  to  recover,  he  cannot  rely  upon  such 
prevention  to  show  performance.  ^Excuse  for 
not  performing,  in  the  nature  of  things, 
cannot  be  performance.  A  defendant  cannot 
be  made  to  pa^  for  the  act  of  God  prevent- 
ing the  plaintiff  from  rendering  an  equiva- 
lent for  the  money  he  seeks  to  recover.  The 
provision  cited  from  section  1511  cannot  be 
construed  as  going  be/oaid  this.  Properly 
understood,  it  annour.ci^f  a  well-known  rule 
of  law,  but  pressed  farther  ic  works  a  radical 
change  in  the  rule.  Beo'dec,  the  view  here 
taken  is  t.he  natural  and  obvious  meaning  of 
the  language  emplo^ved.  Thb  statute  pur- 
ports simply  to  provide  an  excuse  for  failure 
to  perform.  Plaintiff  might  Iiave  relied  en- 
tirely upon  bis  claim  that  defendants  had 
waived  the  matter  of  time,  but  did  not. 
Under  the  circumstances,  it  is  impossible  to 
say  that  this  evidence  and  the  instruction  did 
not  have  weight  in  convincing  the  jury  that 
plaintiff  was  not  in  default  when  the  notice 
was  served.     See  section  1440,  Civil  Code. 

Plaintiff  set  out  on  lots  49  and  50  grape 
cuttings  or  segments  of  grape  vines,  instead 
of  rooted  vines.  Defendants  contend  that 
this  was  not  a  compliance  with  the  contract, 
which  calls  for  ffrape  vines.  They  insist 
that  a  vine  includes  the  root, — is  an  entire 
plant  Upon  this  subject  expert  testimony 
was  admitted.  It  was  also  shown  that  vine- 
yards were  sometimes  planted  with  cuttings 
and  sometimes  with  rooted  vines.  Some 
witnesses  thought  the  words  **  grape  vines" 
necessarily  meant  a  rooted  vine,  and  some 
that  it  excluded  the  idea  that  the  vine  was 
rooted.  The  dictionaries  give  as  the  first 
meaning  of  the  word  **vine"  a  plant  with  a 
trailing  or  climbing  stem,  but  they  also 
apply  the  word  to  the  trailing  stem  in  con- 
tradistinction to  the  plant,  and  we  all  know 
that  the  word  is  so  applied  in  common  usage. 
As  the  words  "grape  vine"  might  mean 
either,  and  both  are  used  in  planting  vine- 
vards,  I  think  plaintiff  was  at  liberty  under 
his  contract  to  use  either.  It  was  proper  to 
show  how  vineyards  are  planted,  but,  since 
the  words  were  not  used  in  any  special  or 
local  sense,  I  think  the  meaning  of  the  words 
was  not  a  matter  to  be  established  by  expert 
testimonv. 

Appellant  complains  of  an  order  of  the 
21  L.  R.  A. 


court  striking  out  certain  evidence  given  by 
Mitchell,  a  witness  for  defendants.  The- 
witness  had  stated  that  he  procured  some 
16,000  cutting  from  the  lot  from  which 
plaintiff  obtained  his ;  that  he  set  them  out 
on  land  similar  to  lots  49  and  60,  and  in  th& 
vicinity;  that  his  were  well  watered  and 
cared  for,  and  yet  nearly  all  died ;  and  wa» 
proceeding  to  specify  the  character  and  de- 
gree of  care  given  them  when  he  was  inter- 
rupted by  the  court,  who  ordered  the  testi- 
mony stricken  out,  and  instructed  the  jury 
not  to  regard  it,  saying  that  it  was  in  regard 
to  a  matter  entirely  collateral,  and  had  no- 
beai  ing  on  the  case. 

Counsel  for  the  defense  then  stated  that  he- 
had  other  testimony  to  the  same  point  which* 
he  asked  might  be  considered  as  offered, 
excluded,  and  exception  noted.  This  wa» 
agreed  to.  That  the  evidence  was  upon  a 
collateral  issue  is  not  conclusive  against  ita 
relevancy.  The  question  was  whether  the 
fact  it  tended  to  establish  would  tend  to- 
prove  or  disprove  the  fact  at  issue.  Evidence- 
is  relevant  not  only  when  it  tends  to  prove- 
or  disprove  the  precise  fact  in  issue,  but 
wlicn  it  tends  to  establish  a  fact  from  which- 
the  existence  or  nonexistence  of  the  fact  in 
issue  can  be  directly  inferred.  I  think  the 
evidence  was  relevant  and  material.  Plain- 
tiff claimed  that  his  vines  died  for  lack  of 
water  which  defendants  agreed  to  furnish, 
but  did  not.  The  evidence  excluded  tended 
to  show  that  the  vines  would  not  have  lived 
had  water  been  furnished.  If  this  were 
establised,  plaintiff  could  not  recover  the 
cost  of  vines  set  in  lots  49  and  60,  nor  for 
his  labor  in  setting  them,  nor  dama^  for 
the  loss  of  his  nursery,  which  he  claims  he 
would  have  made  had  he  been  permitted  to 
complete  his  contract.  The  probative  force 
of  the  evidence  was  for  the  jury.  Plaintiff 
was  to  furnish  the  grape  vines. 

The  question  as  to  the  necessity  for  a  rab* 
bit-tight  fence  was  probably  suflSciently  dis- 
cussea  on  the  former  appeal.  Of  course,  the 
rule  is  well  established  that  in  construing  a 
contract  a  court  is  not  only  to  take  it  by  bX\ 
its  comers,  but  is  to  be  placed  in  the  seats 
of  the  parties  when  it  was  made.  In  other 
words,  it  is  to  be  constnied  in  the  light  and 
with  the  knowledge  of  surrounding  circum- 
stances. If  circumstances  were  shown  at  the 
trial  which  did  not  appear  in  the  complaint, 
in  the  light  of  which  the  court  construed  the 
contract  on  the  former  appeal,  and  which, 
would  justify  a  different  construction,  that 
ruling  would  not  then  constitute  the  law  of 
the  case.  The  court  should  now  interpret 
the  contract  in  the  light  of  all  the  facts,  and, 
so  far  as  other  facts  throw  light  upon  it,  the 
couit  is  not  bound  by  the  ruling  based  upon 
the  allegations  of  the  complaint  in  overrul- 
ing the  demurrer. 

I  think  the  court  erred  in  its  ruling  in  re- 
gard to  evidence  that  a  fall  plowing  of  the 
land  was  necessary.  The  ruling  and  remark 
of  the  court  went  beyond  the  necessities  of 
the  case,  and  amounted  to  an  instruction  to 
the  jury  that  plaintiff  was  entitled  to  a  judg- 
ment unless  defendants  furnished  water  on 
Hartley  avenue.  The  court  said:  **!  will 
instruct  the  jury,  if  the  defendants  did  not- 
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furnish  wntcr  on  Hartley  arenue  according 
to  tbe  contract,  the  plaintiff  is  entitled  to 
damage  for  a  breach  of  the  contract.  You 
will  direct  your  evidence  to  that  point.** 
This  took  from  the  Jury  at  once  all  considera- 
tion of  the  question  as  to  whether  plaintiff 
liad  failed  to  perform  the  conditions  of  the 
oontract  on  his  part.  Indeed,  the  ruling  pre- 
vented defendants  from  putting  in  proof  upon 
the  subject  of  the  claim  that  plaintiff  did 
not  plow,  level,  or  prepare  the  land  in  1SB8, 
or  to  rebut  evidence  on  the  part  of  plaintiff 
that  they  had  waived  such  performance.  It 
also  ignored  the  evidence  given  by  defendant 
Olds  to  the  effect  that  plaintiff  had  consented 
to  the  f  umishing'of  water  on  Clinton  avenue. 
It  is  fair  to  say  that  the  formal  instruc- 
tions do  submit  to  the  Jury  the  question  as 


to  whether  plaintiff  was  In  default  when  the- 
notice  was  served.  The  remark  was  not  in- 
tended to  have  any  bearing  upon  that  ques- 
tion. Still  apparently  it  did,  and  we  can- 
not say  that  it  did  no  injury  to  defendants. 
Some  further  questions  are  raised,  but,  I 
think,  none  which  need  discussion  here.  I 
think  the  order  and  Judgment  must  be  ra> 
versed,  and  a  new  trial  had. 

I  concur :    Searls, 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  and  order  are 
and  a  new  trial  ordered* 

Rehearing  denied. 
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_  OB  a  street-ear  who  re- 
eelTes  ttom  the  driver  a  packaffe  of 
Biekels  marked  50  eents  hat  actually 
eontaininif  bnt  46  cents  in  ezchan|^ 
for  a  60>eent  piece  oanDot  be  lawfully  ejeo^ 
ed  for  refusal  to  put  6  oents  In  the  box.  althouirh 
he  Is  asBured  by  the  driver  that  tf  he  wlU  put  the 
faze  hi  the  box  the  mistake  will  be  oorreoted  at 
tl«B  office  of  the  company. 

(BeptemberS,  1888.) 

APPEAL  hy  plaintiff  from  a  Judgment  of 
the  Louisville  Law  and  Equity  Court  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  alleged  wrongful  ejectment 
of   plaintiff  from  defendant's  car.    Bevereed, 

The  facts  are  stated  in  the  opinion. 

Meeera.ThommM  Lawson  and  W.  O.  Har- 
ris* for  appellant: 

After  accepting  the  passenger's  money  and 
giving  short  change,  the  driver  could  not  then 
require  a  second  payment. 

A  rule  posted  in  the  car  for  the  guidance  of 
the  public  as  well  as  driver  savs:  * 'Change 
will  be  furnished  by  the  driver.''^ 

If  the  rules  are  binding  upon  the  passenger, 
ttiey  ought  to  be  binding  on  the  company. 

There  are  a  few  cases  holding  that  conduct- 
ors of  cars  and  captains  of  ships  may  govern 
themselves  exclusively  by  the  company's  rules, 
and  that  where  a  passenger  presents  an  insuili- 
cient  ticket  they  may  eject  him.  i 


The  extent  to  which  they  go  is  in  holding 
that  the  passenflr^  is  a  trespasser  after  the  con- 
ductor orders  him  to  get  off  and  that  he  can- 
not recover  damages  incurred  in  resisting  that 
order. 

Fisabody  t.  Oregon  R  d  Nan.   0^9.  19  L.  R. 

A.  828,  21  Or.  121;  Torion  v.  Milwaukee,  L,  S, 
d  W.  R.  Co,  64  WU.  284, 41  Am.  Rep.  28;  Hatt 
T.  Memphie  d  C,  B,  Co.  15  Fed.  Rep.  57,  ^ 
Fed.  Rep.  685;  Bradehaw  v.  South  Anton  B^ 
Oo,  185  Mass.  407,  46  Am.  Rep.  481;  Magee  t. 
Oregon  R  A  Hat.  Co.  46  Fed.  Rep.  784. 

On  the  other  side  ik  the  great  preponderance 
of  cases  holding  that  when  a  passenger  has  paid 
his  fare  on  a  public  conveyance  he  is  lawfully 
there,  and  if  he  is  ejecied  by  the  conductor  the 
company  is  the  trespasser  and  not  the  passen- 
ger, although  the  passenger,  through  the  mis- 
take of  some  other  officer  of  the  company,  may 
not  have  been  armed  with  the  proper  evidenoa 
of  his  right  to  passage. 

WiUey  ▼.  LouiemOe  d  if.  R,  Co,  88  &r.  518; 
Georgia  R.  d  Bkg,  Oo.  y.  Dougherty,  88  Ga. 
744;  Ohio  d  M.  B.  Co.  v.  Cope,  86  III  App. 
V7;  8t.  T/mie,  A.  d  T,  B.  Co.  v.  Maekie,  1  L 
R.  A.  667,  71  Tex.  491;  Northern  Cent.  R 
Co.  Y.a Conner,  16  L.  R.  A.  449,  76  Md.  207; 
Philadelphia,  W.  d  B.  R  Oo.  v.  Bice,  64  Md. 
64;  Baltimore  d  0.  R  Oo.  v.  Brambrey  (Pa.> 
Nov.  5.  1888:  Ball  v.  South  Carolina  B.  Co. 
28  S.  C.  261;  Hufford  v.  Grand  Bapide  d  1. 

B.  Co.  64  Mich.  681;  Pennsylvania  Oo.  v.  Bray^ 
125  Ind.  229;  Georgia  R  Go.  v.  Olds,  77  Ga. 
674;  Uke  JSrie  d  W.  R  Oo.  t.  Fix,  88  Ind. 
881,  45  Am.  Rep.  464;  Palmer  ▼.  Charlotte,  0. 
d  A.  RCo.^h.  0.  N.  8.  580,  16  Am.  Rep. 
750;  Bumham  v.  .OraTid  Trunk  R  Co.  68  Me. 
298,  18  Am.  K^p.  220;  Hamilkm  v.  Third  Ave. 
B.  Co.  58  N.  Y.  25. 


NOTB.— The  questions  arlshig  between  paasengers 
on  street-cars  and  the  carrier  in  respect  to  fare 
tickets,  etc.,  are  many  of  them  new-  in  tbe  courts, 
although  they  may  be  ffovemed  by  somewhat  sim- 
ilar cases  in  respect  to  other  carriers.  The  above 
case  evidently  refers  to  one  of  those  street-cars  in 
which  a  passenger  is  expected  to  deposit  bis  fare  in 
a  box  instead  of  paying  it  to  a  conductor.  The 
case  in  Its  details  is  apparently  one  without  pre- 
oise  precedent. 
211^  R.A. 


As  to  the  recinirement  by  ordl nance  of  both  con- 
ductor and  driver  on  each  street-car,  see  South 
Ck>viDfrton  ft  0.  St.  B.  Co.  v.  Berry  (Ky.)  15  L.  H.  A. 
604,  and  note. 

For  rights  as  to  transfer  ticlcets  on  street  rafl- 
ways,  see  HelTron  v.  Detroit  City  R.  Co.  (Mich.)  1ft 
L.  K.  A.  845;  Pine  v.  St.  Paul  aty  B.  Co.  (Minn.)  16. 
L.  B.  A.  847,  and  Mahoney  v.  I>etroit  aty  B.  Ck>» 
(Mich.)  IB  L.  B.  A.  886w 


eso 


Ekntuckt  Coubt  of  Afpbaia 


Sbpt., 


The  amonnt  of  damages  is  a  matter  pecu- 
liarlv  in  the  discretion  of  a  jury,  and  their 
finding  will  not  be  disturbed  unless  "so  out- 
i-ugeously  high  as  to  indicate  prejudice  or  un- 
due influence.*' 

JSai  V.  HoioaraA  Lltt.  (Ey.)  118;  LouiwOle  4b 
If.  R.Go,  V.  Ballard,  2  L.  B.  A.  694,  88  Ky. 
159;  Gheorgia  B.  Oo,  ▼.  OWt.  tupra;  Pmnsyl- 
^n%a  R  Co,  ▼.  Oonndl,  26  111.  App.  594;  Lake 
JBHe  &W,  B,Co.  ▼.  Fix,  supra;  8t,  Louis  d  8. 
E.  R,  Co.  V.  Myrtle,  51  Ind,  566;  Jeffersonville 
£,  Go,  ▼.  Rogers,  88  Ind.  116;  Washington,  A. 
di  Q.  B,  Co.  ▼.  Brown,  84  U.  8.  17  Wall.  446, 
21  L.  ed.  675. 

Messrs.  Humphrey  ft  DaTle  for  appellee. 

Bennetty  Oh.  J.,  delivered  the  opinion  of 
the  court : 

The  appellant  took  passage  on  the  defend 
nnt's  street-car  to  be  convened  from  his  house 
to  his  law  office  in  the  city  of  Louisville. 
The  fare  was  5  cents.  The  appellant,  not 
having  the  exact  change,  handed  the  driver 
a  50-cent  piece  in  coin,  and  requested  the 
change  foi  it.  The  driver  gave  him  a  pack- 
age of  nickels  marked  **  50  cents. "  The  ap- 
pellant immediately,  and  in  the  presence  of 
the  driver,  though  his  attention  at  the  time 
might  have  been  directed  to  the  front,  counted 
the  nickels,  and  they  were  short  5  cents,  and 
while  still  in  the  driver's  presence,  and  with 
the  nickels  in  his  hand,  he  called  his  atten- 
tion to  the  shortage,  and  demanded  the  correct 
change.  The  driver,  not  denving  the  short- 
age, refused  to  give  the  appellant  the  correct 
change,  saying  that  he  had  received  it  at  the 
appellee's  ofloce  just  as  it  was,  at  50  cents, 
and  that  if  there  was  a  shortage  the  company 
must  correct  it,  not  he.  He  then  requested 
the  appellant  to  put  5  cents  fare  in  the  box, 
and  when  the  car  reached  the  next  station, 
which  was  but  a  few  minutes  run,  the  office 
would  correct  the  mistake,  and  that  he,  the 
driver,  would  go  with  him  to  the  office,  and 
make  a  statement  in  reference  to  the  mistake. 
The  appellant  declined  to  put  the  5  cents  in 
the  box,  or  to  pay  inan^  way  an  additional 
sum,  saying  that  the  driver,  having  refused 
to  ^ive  him  back  the  correct  change,  had 
retained  the  fare,  and  that  he  would  not  pay 
it  again.  Therefore  the  driver  called  a  po- 
liceman, and  caused  him  to  eject  the  appel- 
lant from  the  car.  The  appellant  brought 
this  suit  to  recover  damages.  The  first  trial 
resulted  in  a  verdict  for  $1,000  in  damages, 
which  was  set  aside  by  the  court,  and  on  the 
second  trial  the  court  instructed  the  jury 
peremptorily  to  find  for  the  appellee.  The 
apnellant  appeals. 

By  the  rules  of  the  appellee,  a  passenger 
that  gets  on  a  street  car  must  deposit  his  fare 
in  the  box  within  one  block.  The  driver 
must  not  receive  the  fare,  etc.  Wben  it  is 
necessary  to  enforce  the  rules  or  to  preserve 
order,  the  driver  may  call  to  his  assistance 
a  policeman.  These  rules  are  reasonable, 
21L.R.A. 


and  the  appellant  was  aware  of  them.  The 
question  is.  Was  he,  under  the  circumstances, 
excusable  for  not  putting  the  nickel  in  the 
box  as  required,  and  was  the  driver  excusable 


for  ejecting  him  on  account  of  his  refusal  ? 
appellee   furnishes  the  drivers   with 


The 


change,  fixed  up  in  small  sums  in  packages, 
for  tlie  accommodation  of  passengers  in  the 
payment  of  their  fare.  The  drivers  are 
charged  with  the  change,  and  any  shortage 
in  the  sum  with  which  they  are  charged  falls 
upon  them,  unless  corrected  by  the  company. 
It  seems  that  the  fear  of  the  driver  that  the 
company  would  not  make  good  to  him  the 
shortage,  and  that  the  loss  would  fall  upon 
him  if' he  made  up  the  shorta/re,  caui^  him 
to  prefer  that  the  company  should  make  the 
correction.  It  admits  of  no  doubt  from  the 
evidence  that  the  package  contained  a  short- 
age of  five  cents.  Now,  as  said,  the  appel- 
lee's rules  were  reasonable,  and  if  a  passenger 
refused  to  comply  with  them  the  appellee 
would  have  the  right  to  expel  him  for  non- 
compliance. But  the  question  is.  Could  the 
driver,  who  was  authorized  to  make  chanee 
on  behalf  of  the  appellee,  and  for  its  benefit, 
as  well  as  that  of  the  appellant,  retain  a 
nickel  by  mistake  belonging  to  him,  and 
then  compel  him  to  put  the  fare,  another 
nickel,  in  the  box,  because  the  rule  of  the 
company  required  the  appellaut  to  put  his 
fare  in  the  box?  Now,  the  appellant  had 
placed  the  nickel  in  the  hands  of  the  driver, 
and  he  was  authorized,  under  the  rules,  to 

§ut  it  in  the  box.  He  received  the  half 
ollar,  and  retained  five  cents  too  much, — 
the  amount  of  the  fare, — and  he  would  not 
give  it  to  the  appellant,  but  required  him 
to  pay  his  fare  in  addition.  The  retention  of 
the  five  cents  was.  under  the  circumstances, 
a  payment  of  the  fare,  which  the  driver  could 
have  put  in  the  box  had  he  desired.  But 
whether  he  put  it  in  the  box  or  not  did  not 
concern  the  appellant,  because  he  had  paid 
his  fare,  and  was  entitled  to  his  ride.  The 
mistake  as  to  the  amount  that  was  in  the 
package  was  that  of  the  appellee,  and  not 
that  of  the  appellant,  and  this  court  adheres 
to  the  rule  intimated  in  Wilsey  v.  LouisviUs 
db  N.  B,  Co.,  88  Ky.  511,  which  is  sustained 
by  other  cases, — that  if  a  passenger  has  paid 
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his  fare,  and  the  company  fails  to  furnish 
him  with  proper  evidence  of  the  fact,  he  ia 
nevertheless  entitled  to  his  ride,  because  the 
mistake  is  that  of  the  company^,  and  the  pas- 
senger ought  not  to  be  prejudiced  by  it,  and 
that  the  company  is  responsible  for  an/ 
damages  that  the  passenger  sustains  in  con- 
sequence of  being  elected  by  the  company. 
The  request  of  the  driver  to  adjust  the  matter 
is  competent  to  go  to  the  jury  in  mitiiration 
of  damages,  and  what  occurred  after  tEe  ap- 
pellant got  off  the  car  should  not  go  to  the 
jury  unless  it  was  done  by  the  appellees' 
authority. 
Ths  judgment  is  reversed,  et^ 
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AMERICAN  ACCroENT  CO.  of  Louisville, 

Julia  J.  REIQABT. 
C ..^..EIj. > 


1.  The  meaASwhieh  can— d  the  ioJiarj 
only*  and  not  tlie  Injnrjr  ltsell«  to  re- 
ferred to  by  a  clause  of  an  aooldent  lasiiranoe 
policy  providing  that  the  insurer's  liability  shall 
attach  only  when  the  injury  Is  through  *' exter- 
nal, violent,  and  accidental  means.** 

S.  Death  can«ed  by  ehokln^  on  food 
which,  in  an  attempt  to  swallow  it,  accidentally 
passes  into  the  windpipe,  is  covered  by  an  acci- 
dent insurance  poUcy  which  provides  that  the 
insurer's  liability  shall  only  attach  when  the  in- 
Jury  is  through  ^'external,  yioleat,  and  acci- 
dental means." 

&  A  defendant  eannot*  on  appeal*  In- 
sist, that  hie  answer  wae  bad  for  the  pur- 
pose of  showing  error  in  refusing  him  the  dosing 
argument,  if,  after  the  overruling  of  a  demurrer, 
which  settled  the  law  of  the  case,  he  denied  facts, 
proof  of  which  was  necessary  to  a  recovery,  and 
thereby  attempted  to  place  the  burden  on  plain- 
tiff. 

cSeptember  18, 188IU 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Masou  County  in 
favor  of  plaintiff  in  an  action  brought  to  re 
<!over  the  amount  alleged  to  be  due  on  a  policy 
of  accident  insurance.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Meisrs.  Thonsas  EL  Hines  and  Whit- 
taker  A  Robinson*  for  appellant: 

The  contract  only  covers  accidental  injuries 
•caused  by  external  violence,  or  accident  caused 
by  means  externally  violent. 

Externally  violent,  means  impelled  by  ex- 
ternal force,  and  "external  and  violent  means" 
<»rriea  the  same  meaning. 

In  the  case  of  MeGlinchey  v.  Fidelity  d  C. 
Co.,  80  Me.  251,  the  insurance  was  against  ac- 
cidental injuries  ''through  external  and  violent 
means."  There  iDsurecT  was  driving  a  team 
of  horses  along  a  street  in  a  city,  where  they 
became  frightened  and  ran  away.  Insured 
was  much  alarmed  and  excited,  used  great 
effort  U>  stop  them  and  prevent  injury  to  bim- 
«e]f  and  children  with  bim.  Within  an  hour 
he  (Ued  by  a  ruptured  blood  vessel  near  the 
heart  To  bind  the  company  the  court  bad  to 
find  an  external  and  violent  cause  for  the  in- 
ternal injury,  and  the  court  found  this  external 
violence  in  the  force  of  the  running  horses  and 
the  whole  circumstances  of  the  runaway, — th« 
fright,  and  exertion  of  the  Insured, — all  which 
external  forces  worked  upon  him  until  the 
blood  vessel  was  ruptured. 

So  in  the  case  of  Paul  v.  Traveler$  Ins,  Qo,, 
«  L  R.  A.  443.  112  N.  Y.  472,  the  words  of 
the  policy  were  the  same,  and  there  the  io- 
«ured  lost  his  life  by  inhaling  illuminating  gas. 

The  first  case  is  very  much  questioned  by 
May  and  by  Cook  in  their  works  on  Insurance, 


Nora.— As  to  what  constitute  **  oztemal,  violent, 
and  accidental  means  ^  within  the  meanluflr  of  an 
accident  insurance  policy,  see  wAa  to  Dadenfdd  v, 
Massachusetts  Mut.  Aoc.  Asso.  (Mass.)  13  L.  B.  A. 

21 L.  a  A. 


and  both  are  critidsed  severely  and  justly  aa 
being  extreme,  in  straining  the  terms  of  tbe 
contract 

2  May,  Ins.  6th  ed.  g  617a  and  p.  1191. 

AfeMfv.  John  F.  Lacjr  and  E.  w.  Hines* 
with  Meurs.  Cochran  h  Sons,  for  appellee: 

A  policy  must  be  literally  construed  in  favor 
of  the  insured,  so  as  not  to  defeat  without  a 
plain  necessity  his  claim  to  tbe  indemnity, 
which,  in  making  the  insurance,  it  was  his  ob- 
ject to  secure. 

May,  Ins.  8d  ed.  §  176. 

In  placing  a  construction  on  the  contract, 
and  arriving  at  the  intention  of  the  contracting 
parties  regard  must  be  had  to  the  object  and 
purpose  which  were  intended  by  the  contract- 
ing parties. 

If  any  possible  construction  can  be  put  upon 
the  words  ''external"  and  "yiolent"  in  the 
policy  sued  on.  which  will  brins  the  case  with- 
in their  meaning,  it  should  be  done  in  order  to 
effectuate  the  object  and  design  of  the  policy. 

neaUy  v.  Mut.  Aec,  A^o.  9  L.  R  A.  871, 
188  III.  666. 

Amongst  the  definitions  of  the  word  "vio- 
lent" in  all  the  dictionaries  is  '*  unnatural." 
Anderson  in  his  Law  Dictionary  defines  it  aa 
"produced  by  force,  unnatural:  aa  a  violent 
death."  But  the  extent  of  the  force  i^entirely 
immaterial. 

Southard  v.  Bailwip  Pass.  Auur.  Co,  84 
Conn.  574;  Baoon  ▼.  United  States  Mut.  Ace, 
Asao.  44  Hun,  590. 

The  construction  we  bave  put  upon  the 
words  of  the  policy  under  consideration  is 
borne  out  by  the  decisions  of  a  number  of 
courts  of  last  resort. 

Paul  V.  Travelers  Ins.  Co,  8  L.  R.  A.  443, 
112  N.  Y.  472;  United  States  Mut.  Ace.  Asso. 
T.  Netoman,  84  Va.  52;  Pickett  v.  Pacifie  Mat, 
L.  Ins,  Co.  18  L.  R  A.  661.  144  Pa.  79;  Me^ 
Glinehey  v.  Fidelity  A  C,  Co,  80  Me.  251; 
Trew  V.  Railway  Pass,  Assur.  Co,  6  Hurlst.  & 
N.  211;  Reynolds  Y,  Accidental  Ins,  Co,  23  L. 
T.  N.  8.  820;  WiTiipear  v.  Aeddmt  Ins,  Co,  48 
L.  T.  N.  8.  459. 

Pryor,  «/.,  delivered  the  opinion  of  the 
court : 

The  appellee,  Julia  J.  Reigart,  the  widow 
of  Thomas  I.  Reigart,  instituted  this  action 
in  the  Mason  circuit  court  to  recover  $5,000 
upon  an  accident  policy  issued  by  the  Amer- 
ican Accident  Company  of  Louisville,  Kv., 
to  said  Reigart,  and  made  payable  to  hia 
wife  if  she  survived  him.  Her  husband  lost 
his  life  by  eating  a  piece  of  beefsteak  that, 
in  the  attempt  to  swallow,  accidentally 
passed  into  his  windpipe,  choking  him  to 
death  in  a  few  moments.  By  the  terras  of 
the  policy,  the  insurance  was  made  payable 
for  injury  or  death  received  through  external, 
violent,  and  accidental  means.  That  the 
rlpnth  of  the  insured  was  accidental  is  con- 
ceded, but  it  is  contended  that  the  contract 
ot  insurance  only  embraces  accidental  in- 
juries caused  by  external  violence,  or  ac- 
cidents brought  about  by  means  externally 
violent.  It  is  argued  that  tbe  act  of  cliewinff 
or  eating  food  is  natural  and  harmless,  and 
if,  in  eating,  a  part  of  the  food  passes  into 
Che  windpipe,  causing  death,  it  cannot  be 
said  that  death  was  produced  by  means  of 
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external  yiolence  or  force;  in  other  words, 
that  the  plain  meaning  of  the  language  of 
the  policy,  ^through  external,  Tiolent,  and 
accidental  means, "  is  that  the  accident  caus- 
ing death  must  have  been  caused  by  an  ex- 
ternal force.  The  court  below,  placing  a  dif- 
ferent construction  on  the  contract,  said,  in 
effect,  to  the  jury,  if  the  death  was  ac- 
cidental, and  caused  by  the  passine  of  the 
steak  into  the  windpipe,  they  should  find  for 
the  plaintiff. 

The  rule  laid  down  by  Mr.  Miijr  in  his 
work  on  Insurance  (8d  ed.  ^  175)  is  as  fol- 
lows: "No  rule,  in  the  interpretation  of  a 
policy,  is  more  fully  established,  or  more 
imperative  and  controlling,  than  that  which 
declares,  in  all  cases,  it  must  be  liberally 
construed  in  favor  of  the  insured,  so  as  not 
to  defeat  without  a  plain  necessity  his  claim 
to  indemnity,  which,  in  making  the  insur- 
ance it  was  his  object  to  secure.  When  the 
words  are,  without  violence,  susceptible  of 
two  interpretations,  that  which  will  sustain 
and  cover  the  loss  must,  in  preference,  be 
adopted.*"  And  we  might  add  that  no  con- 
struction should  be  placed  upon  such  con- 
tract.«  as  would  defeat  the  intention  of  both 
parties,  as  it  is  manifest,  if  the  interpreta- 
tior  given  the  language  of  this  policy  by 
cotinse]  .for  the  defense  Is  adopted,  it  would 
defeat  the  intention  of  both  the  contracting 
parfieF.  The  doctrine  of  this  court,  as  an- 
ncunced  in  Hutehcraft  v.  Tramlera  Ins.  Oo, 
8}  Ky.  800,  where  the  authorities  were  re- 
viewed on  the  question  there  presented,  rec- 
ognizes fi'.lly  this  rule  of  construction,  and 
tlmt  regard  must  be  had  to  the  purpose  sought 
t.o  be  accomplished  by  both  the  parties. 

This  appellant  is  an  accident  insurance 
company,  and  its  policies  are  termed  "acci- 
dental policies,"  and  the  very  object  of  in- 
suring in  such  companies  is  to  obtain  in- 
demnity where  injury  or  death  results  from 
accident ,  and  wnile  the  policy  provides  that 
the  liability  arises  when  the  injury  "is 
through  external,  violent,  and  accidental 
means,  independently  of  all  other  causes,** 
it  W8«  not  designed  that  there  should  be  such 
external  violence,  as  a  fall,  a  kick,  or  a 
bloiv,  on  the  person,  as  would  cause  death 
or  an  injury,  before  the  liability  of  the  com- 
piiny  could  arise.  This  language  was  in- 
serted in  the  contract  to  protect  the  company 
against  hidden  or  secret  diseases,  resulting 
in  injury,  where  there  was  no  manifestation 
of  harm  w)  the  external  bodv.  They  were 
not  attempting  to  restrict  their  liability  to  a 
particular  kind  of  accidents,  but  were  guard- 
ing the  contract  by  the  use  of  such  terms  as 
would  prevent  liability  for  injuries,  not 
originating  from  accidental  causes,  and  that 
were  liable  to  occur  at  any  time  from  natural 
causes.  If  the  steak  had  IJeen  putrid,  causing 
the  stomach  to  revolt  at  it,  or  so  tough  as  to 
interfere  with  digestion,  or  to  completely 
stay  the  operations  of  nature  in  such  a  man- 
ner as  to  produce  disease,  no  one  would  con- 
tend that  the  pain  or  the  disease  was  the 
result  of  accident,  or  that  the  terms  of  this 
policy  embraced  such  a  case :  but  when  the 
substance  causing  the  death  is  visible,  and 
placed  in  the  mouth  of  the  assured,  lodging 
by  accident  in  the  windpipe,  instead  of  the 
21  T..  R.  A. 


.stomach,  producing  injury  or  death*  It  is  a» 
much  an  accident  as  if  the  assured  had  takei^ 

rsenic  under  the  belief  that  it  was  soma 
harmless  medicine.  There  is  no  external  forc» 
or  violence  from  the  poison,  and  the  injury 
internal  in  its  character,  and  yet  the  author- 
ities hold  that  the  insurance  company  i» 
liable  in  such  a  case.  Healey  v.  Mutual  Act. 
As»o.  188  111.  556,  9  L.  R.  A.  871.  It  i» 
plain,  we  think,  that  the  means  or  that  which 
caused  the  injury  should  be  external,  and 
not  that  the  injury  should  have  been  external. 

It  is  said,  however,  that,  if  the  injury  i» 
not  to  be  external,  the  death  must  have  re- 
sulted from  "violent  and  accidental  means.* 
It  is  universally  understood,  when  it  is  said 
that  one  died  a  violent  death,  that  it  wa» 
unnatural,— a  death  not  occurring  in  the  or- 
dinary way ;  and,  in  fact,  the  definition  of 
the  word  "violent**  is  "unnatural,**  and  ia 
using  this  word  the  insurance  company  wa» 
attempting  to  prevent  the  assured  from  as- 
serting a  claim  when  the  injury  or  death  was 
the  result  of  some  natural  cause.  In  the  case 
of  Paul  V.  Travelers  Ins.  Co.,  112  N.  T.  472, 
8  L.  R.  A.  448,  on  a  similar  policy,  it  was 
held  "that  a  death  unnatural,  the  result  of 
accident,  imports  an  external  and  violent 
agency  as  the  cause.  **  This  same  view  was 
taken  by  the  Illinois  supreme  court  in  the 
case  of  'Hetiley  v.  Mutual  Ace.  Asso.  already 
cited.  A  similar  construction  to  the  verbiage 
of  like  policies  has  been  heretofore  given  by 
courts  of  last  resort,  and,  if  companies  or- 
ganized as  this  is  intend  that  actual  external 
force  causing  the  accident  must  be  shown 
before  a  recovery  could  be  had,  it  would  be 
easy  to  so  frame  the  language  of  the  policy 
as  to  leave  no  doubt  as  to  its  meaning.  The 
instructions  below  were  proper,  and,  in  our 
opinion,  the  widow  entitled  to  recover. 

Another  ground  of  reversal  is  the  refusal 
of  the  court  below  to  give  to  appellant's 
counsel  the  concluding  argument.  A  de- 
murrer had  been  overruled  to  the  petition, 
which,  in  effect,  was  a  decision  for  the  plain- 
tiff if  the  accident  occurred  as  alleged.  The 
legal  question  was  therefore  settled,  but  there 
were  two  defenses  to  the  claim:  First,  s 
denial  that  the  accident  causing  the  death 
happened  as  alleged  by  the  plaintiff ;  second, 
that  the  deceasea  was  under  the  influence  of 
intoxicating  drinks  when  the  accident  oc- 
curred, and  that,  by  an  express  provision  of 
the  policy,  this  exempted  the  appellant  from 
liability.  The  proof  failed  to  sustain  the 
second  ^ound  of  defense,  and  the  denial  tha( 
the  accident  was  caused  as  alleged  was  the 
only  issue  of  fact  that  the  appellee  was  re- 
ouired  to  establish.  The  overruling  of  the 
aemurrer  did  not  dispense  with  the  necessity 
of  the  plaintiff's  showing  that  the  death  of 
the  intestate  was  caused  by  the  accident  as 
alleged,  and,  while  the  sufficiency  of  the 
answer  may  be  questioned  bv  reason  of  the 
manner  in  which  the  denial  is  made,  still  it 
was  the  appellant's  defense,  and  it  attempted 
by  it  to  place  the  burden  on  the  plaintiff, 
and  will  not  be  allowed  now  to  say  that,  be- 
cause its  pleading  was  bad,  the  burden  was 
not  on  the  plaintiff. 

The  judgment  below  must  be  aJHnsd, 
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M.  A  proriiloB  in  tlie 
el^  girmnthig  a  fSranehiM  to  sappljr 
water  to  tte  dtjr  reqalrinff  that  '*the 
irrantee  shall  ooostantly  day  and  viafixt  (exoept 
in  oane  of  an  unavoidable  accident)  keep  all  lite 
hydrants  supiiUed  with  water  for  instant serrtce, 
«Dd  shall  keep  them  tn  good  order  and  effioien- 
cy«*^  did  not  confer  upon  the  owner  of  property 
destroyed  by  fire  a  rlffht  of  action  against  said 
grantee  on  account  of  its  failure  to  furnish  water 
as  stipulated,  although  thereby  the  loss  by  such 
lire  would  have  been  obviated. 

Hr  IJnder  raeh  circningtanees,  siieh 
fl;x*aD.tee  is  not  liable  by  reason  of  aasum- 
luA  th€  functions  which  might  properly  belong 
to  the  dty,  for  the  reason  that  under  the  facts 
■tated  the  city,  if  performing  the  same  functions, 
would  not  be  liable. 

(September  20, 1810.) 

ERROR  to  the  District  Court  for  JeffenoD 
County  to  review  a  judgment  vacatiae  a 
•defsKiU  and  granting  a  new  trial  in  an  action 
brovu^ht  to  recover  damages  ajj^ainst  defendant 
for  f  ailifre  to  famis))  a  water  ciipply,  the  al- 
leged cctnsequence  of  which  was  the  destnic- 
tion  by  Are  of  plaiottiTs  huildings.    Afflrmed. 

The  facta  are  stated  in  the  commissioner's 
opIcioD. 

Me89rs.  Hanbel  Sf  Heastx*  for  plaintiff 
••b  error: 

The  r&y  object  of  granting  a  franchise  to  a 
com^'ftny  to  construct  a  system  of  waterworks 
ia  a  city  is  the  benefits  to  he  derived  hy  its  in- 
iuthitaots  in  being  furnished  with  a  supply  of 
water  for  fire  purposes. 

In  the  contract  or  ordinance  under  which 
the  defendant  receives  |8,000  per  annum, 
-which  amount  is  levied  as  a  special  tax  and 
{Mid  hy  the  taxpayers  of  the  city  of  Fairbury, 
of  which  plaintiff  Is  one,  the  defendaot,  in  con- 
filoeratiou  thereof,  among  other  things,  ex- 
pressly agreed  "constantly  day  and  night  to 
Iceep  all  fire  hydrants  supplied  with  water  for 
instant  service,  and  to  keep  tbem  in  good  order 
«nd  efficiency."  Defendant  is  not  exempt 
from  liability  in  case  it  fails  to  comply  with 
the  requirements  of  that  contract. 

Paduedh  Lttmber  Co,  v.  Padueah  Water  Sup- 
^g  Co.  7  L.  R  A.  77,  89  Ky.  840;  Atkinson  ▼. 
Jfotcetutle  dt  G.  Waterworks  Go.  L.  K  6  Exch. 
404;  Bhearm.  &  Redf.  Neg.  §§  64a,  130-124; 
Couch  V.  8teel,  8  El.  &  Bl.  402;  Botoning  v. 
QoodefiiUL,  2  W.  Bl.  906;  Mersey  Docks  dt  Har- 
^our  Board  ▼.  Otbbs,  11  H.  L.  Cas.  68«;  West- 
^»  eav.  Fund  8oc.  v.  Philaddphia,  81  Pa.  186; 
LaeouT  ▼.  New  York,  8  Duer,  406;  Bailey  y. 
Ifew  York,  7  Hill,  146. 

*Headnotes  by  Rtait,  OL 


If  a  contract  is  made  between  two  parties  for 
the  benefit  of  another,  the  latter  can  sue  in  his 
own  name  for  a  breach  of  that  contract. 

Hale  V.  Ripp,  82  Neb.  269;  Shamp  ▼.  MetMr, 
20  Neb.  228. 

Whether  the  fire  would  have  been  extin- 
goished  had  water  been  furnished  is  not  spec- 
ulative, problematical,  nor  remote. 

Metallic  Compression  Casting  Co,  v.  Fitch- 
burg  jR.  iS.  a?.  109  Mass.  277,  12  Am.  Rep. 
689;  1  Addison,  Torts,  68. 

Mr.  Henry  D*  Estabrook*  for  defendant 
in  error: 

The  petition  does  not  state  a  cause  of  action: 

1.  Because  the  plaintiff  is  not  in  privity  with 
the  defendant  and  therefore  not  entitled  to  sua 
for  a  breach  of  contract. 

2.  Because  the  proximate  cause  of  the  fire 
was  the  n^ligenoe  of  some  one  unknown,  and 
clearly  was  not  the  fault  of  the  waterworks 
company. 

8.  The  measure  of  damages,  in  any  event, 
would  be  the  value  of  the  water  which  ought 
to  have  been  supplied,  or  a  reimbursement  of 
the  amount  of  taxes  paid;  for  neither  of  which 
is  any  claim  made  in  the  petition. 

When  a  waterworks  company  neglects  to 
supplv  water  to  a  city  and  the  inhabitants  of  a 
city,  ft  does  not  therefore  become  a  fire  insur- 
ance company. 

There  is  no  such  privity  of  contract  between 
a  dty  and  an  inhabitant  thereof  as  will  enable 
such  inhabitant  to  recover  from  a  waterworks 
company  for  damages  resulting  from  the  fail- 
ure of  such  company  under  its  contract  with 
the  city  to  furnish  water  sufficient  for  the  ex- 
tinguishment of  fires  in  said  city,  where,  by 
reason  of  such  failure  the  property  of  such  in- 
habitant was  destroyed. 

Davis  V.  Clinton  Watertoorks  Co.  64  Iowa,  69, 
87  Am.  Rep.  186;  Nickerson  v.  Bridgeport  By- 
draiUic  Co.  46  Conn.  29. 88  Am.  Rep.  1;  Foster 
V.  Lookout  Water  Co,  8  Lea,  46;  Becker  v.  Keo- 
kuk Waterworks,  79  Iowa,  419;  Van  Horn  r. 
Des  Moines,  68  Iowa,  447,  60  Am.  Rep.  760. 

The  injury  complained  of  is  too  remote. 

Oil  Creek  A  A,  R.  Co.  v.  Keighron,  74  Pfc. 
820;  Louisiana  Mut.  Ins,  Co,  v.  Tweed,  74  U. 
8.  7  Wall.  62,  19  L.  ed.  67;  Crete  v.  Childs,  11 
Neb.  267;  Milwaukee  4b  St,  P,  R.  Co.  v.  Kel- 
logg, 94  U.  8.  469.  24  L.  ed.  266. 

Damages  for  breaches  of  contract  are  only 
those  which  are  incidental  to,  and  directly 
caused  by  the  breach  and  may  be  reasonably 
supposed  to  have  entered  into  the  contempla- 
tion of  the  parties,  and  not  speculative,  acci- 
dental, or  consequential  damages.  The  con- 
tract itself  must  give  the  measure  of  damages, 
and  if  it  fails  to  do  so,  the  damages  can  only 
be  nominal.  The  measure  of  damages  for  the 
breach  of  this  stipulation  under  the  rule  that 
the  contract  must  give  the  measure,  would  be. 
at  most,  the  value  of  the  full  quantity  of  water 
which  ought  to  have  been  supplied  at  the  time, 
not  the  accidental,  speculative,  or  consequen- 
tial damages  occasioned  by  a  fire  which  the 


Nora— The  above  case  re-enf oroes  the  authorl- 1  Its  contiaot  with  the  oity  although  to  the  oontrarj 
ties,  amonsr  which  is  Mott  v.  Gherryvale  Water  ft   is  Paduoah  Lumber  Go.  v.  Padueah  Water  Suppljr 
Mfg.  Ck>.  (Kan.)  10  L.  B.  A.  87B,  which  deny  the  lia-    Go.  (Ky.)  7  K  B.  A.  77. 
MUty  of  the  water  company  to  an  individual  under ' 
21  L.  R  A. 
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coinpaDy  never  stipulated  to  pat  out,  nor  a 
fortiori  of  a  Are  which  "extended  to"  plaintiff's 
Aouse. 
Foster  ▼.  Lookout  Water  €h.  supra, 

RyaBt  0,t  filed  the  following  opinion: 
On  the  6th  day  of  May.  1890,  Martin  L. 
Eaton  filed  in  the  district  court  of  Jefferson 
county  his  petition  praying  judgment  against 
the  Fkirbury  Waterworks  Company  for  the 
value  of  certain  of  his  goods  destroyed  by 
fire  on  December  2,  1889.  The  right  to  the  re- 
covery sought  was  predicated  upon  the  state- 
ments that  the  defendant  was  at  the  time  of 
said  fire  owner  of  and  operating  In  the  city  of 
Fair  bury,  in  said  county,  a  system  of  water- 
.  works  built  and  constructed  pursuant  to  the 
terms  and  conditions  of  a  certain  contract 
and  franchise  entered  into  and  granted  by 
said  city  to  A.  L.  Strang  and  his  successors 
under  the  provisions  of  ascertain  ordinance  of 
said  city,  whereby  said  Strang  and  his  as- 
signees were  bound  during  the  continuance 
of  said  franchise  to  keep  all  fire  hydrants 
supplied  with  water  for  instant  service,  and 
to  keep  them  in  good  order  and  efficiency ; 
that  payment  for  the  aforesaid  service  was 
provided  to  be  made  by  the  levv  of  a  tax 
upon  all  taxable  property  in  said  city ;  that 
plaintiff  was  one  of  the  said  taxpayers :  and 
that  the  loss  aforesaid  was  caused  by  the  neg- 
ligent failure  of  the  waterworks  company 
aforesaid  to  provide  water  for  the  hydrants 
uear  the  place  of  said  fire  in  sufficient  quan- 
tity to  extinguish  the  same,  notwithstanding 
it  was  requi'fed  bv  said  ordinance  to  make 
such  provision.  There  was  a  detailed  de- 
scription of  the  property  destroyed,  and  a 
statement  of  its  value,  and  a  prayer  accord- 
ingly. On  April  7,  1890,  there  was  filed  a 
general  demurrer  to  said  petition,  which,  on 
ttie  11th  day  of  the  same  month,  was  over- 
ruled, and  two  days  thereafter  a  Judgment 
was  rendered  against  the  waterworks  com- 
pany for  the  full  amount  claimed  in  the  pe- 
tition aforesaid.  On  the  6th  day  of  the  month 
following  the  waterworks  company  filed  in 
said  court  its  petition  prating  that  the  afore- 
said Judgment  be  set  aside,  and  that  said 
waterworks  company  be  admitted  to  defend 
against  the  claim  set  up  in  said  petition. 
The  grounds  upon  which  this  relief  was 
•ought  were  that  the  attorneys  for  the  water- 
works company  had  been  misled  as  to  the 
time  when  the  demurrer  aforesaid  could  be 
taken  up  and  presented  for  determination, 
and  therefore  had  failed  to  appear  on  or  be- 
fore the  11th  day  of  April,  aforesaid,  to  pre- 
sent the  defense  of  said  company.  It  was 
claimed  that  this  misunderstanding  In  the 
main  was  attributable  to  a  telegram  received 
from  the  attorneys  for  Martin  L.  Eaton  by 
the  attorneys  for  the  waterworks  company, — 
a  contention  sustained  by  the  district  court, 
and  which,  as  a  question  of  fact  decided  upon 
confiicting  evidence,  will  be  treated  as  cor- 
rect, and  therefore  will  receive  no  further 
notice.  To  the  petition  to  open  the  judgment 
there  was  filed  a  general  demurrer,  after 
which  was  filed  an  answer  putting  in  issue 
the  several  matters  alleged  in  said  petition, 
to  which  answer  there  was  made  a  reply. 
Upon  a  trial  of  these  issues  the  district  court 
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made  the  following  finding  and  order,  to 
wit:  ^'This  cause  coming  on  to  be  beard 
upon  the  petition  of  the  plaintiff  and  the 
evidence,  on  consideration  whereof  the  court 
finds  that  without  fault  or  negligence  on  th& 
part  of  the  plaintiff  herein  it  was  prevented 
from  appearing  and  maklni;  its  defense  in 
cause  No.  47,  docket  F,  of  this  court,  where- 
in the  plaintiff  herein  was  defendant,  by  the 
acts  of  said  Eaton  and  his  attomeya,  as  ia 
plaintiff's  petition  alleged,  and  that  said 
judgment  snould  be  vacated  and  set  aside, 
but  at  the  cost  of  the  plaintiff  herein.  The 
court  is  not  attempting  to  settle  the  merita 
of  the  case  of  said  Eaton  against  the  water- 
works company,  and  makes  no  finding  as  to 
the  merits  of  said  defense  of  said  waterworks 
company  in  said  action.  It  is  therefore  con- 
sidered that  the  judgment  heretofore  rendered 
in  cause  No.  47,  docket  F,  wherein  Martin 
L.  Eaton  is  plaintiff  and  the  said  waterworks 
company  in  defendant  be,  and  hereby  is,  set 
aside  and  vacated,  and  a  new  trial  granted  in 
said  cause  at  the  costs  of  the  plaintiff  herein 
of  the  former  trial.  It  is  ordered  that  said 
cause  be  placed  upon  the  trial  docket  for 
trial  in  its  order.  To  which  acta  and  doinga 
of  this  court,  all  and  singular,  the  said  Eaton 
duly  excepts."  From  this  order  awarding  a 
new  trial  and  vacating  a  former  Jud^ment'in 
his  favor  the  plaintiff  in  error  brings  the 
cause  in  which  said  order  was  made  lor  re- 
view to  this  court.  As  some  of  the  matters 
considered  by  the  district  judge  were  such 
that  they  must  have  transpired  under  his  ob- 
servation,— such  as,  for  instance,  whether  the 
order  overruling  the  demurrer  was  entered 
upon  being  regularly  reached  upon  call  of 
the  trial  docket, — we  shall  not  attempt  to 
review  his  findings  that,  without  fault  upon 
the  part  of  the  waterworks  company  or  its 
attorney,  It  was  prevented  from  making  a 
defense.  The  sole  question  remaining  for 
our  consideration,  then,  is  whether  or  not  the 
petition  of  Eaton  against  the  waterworks 
company  stated  a  cause  of  action. 

Plaintiff  in  error  predicates  his  right  to 
maintain  an  action  against  the  waterworks 
company  upon  the  Allowing  provision  of 
the  ordinance  under  which  the  waterworks 
company,  as  assignee  of  the  rights  of  A. 
L.  Stranff.  operate  its  waterworks:  "The 
grantee  (A.  L.  Strang  or  his  assignee)  shall 
constantly  dav  and  ni^ht  (except  in  the  case 
of  an  unavoidable  accident)  keep  all  the  hy- 
drants supplied  with  water  for  instant  serv- 
ice and  shall  keep  tbem  in  good  order  and 
efficiency."  It  is  insisted  in  argument  that 
this  provision,  while  made  wiu  the  city, 
was  for  the  benefit  of  the  taxpayers,  and  that, 
therefore,  it  was  a  contract  for  the  benefit  of 
plaintiff,  upon  which  he  might  bring  suit  for 
its  violation  to  the  detriment  of  plaintiff. 
The  decision  of  this  court  relied  upon  to  sus- 
tain this  position  is  that  of  8hamp  v.  Meyer^ 
20  Neb.  223.  As  that  case  illustrates  well 
the  class  of  cases  to  which  is  applicable  the 
principle  that,  where  a  promise  is  nuide  by 
one  for  the  benefit  of  another,  suit  may  be 
brought  for  the  enforcement  of  such  promise 
by  the  beneficiary,  it  should  receive  more 
than  a  mere  passing  notice.  In  that  case 
Meyer  was  a  member  of  the  firm  of  Noring 
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A  Mejer,  which  had  assumed  the  perform- 
ance of  the  promises  of  its  predecessor,  one 
of  which  was  to  pay  all  the  indebtedness  of 
its  predecessor,  a  firm  of  which  Shamp  was 
a  member.  This  was  not  doDe,  but  Shamp 
was  compelled  to  pay  said  indebtedness  pro- 
Tided  against,  and  thereupon  sued  Meyer  for 
the  amounts  which  he  had  thus  been  compel- 
led to  pay.  This  undertaking  of  the  firm  of 
which  Meyer  was  a  member  was  founded 
upon  a  Taluable  consideration,  and  it  was 
held  that,  though  the  consideration  did  not 
move  directly  irom  Shamp  to  the  firm  of 
whidi  Meyer  was  a  member,  yet  it  did  move 
from  the  parties  with  whom  Meyer's  firm 
contracted,  and  was  enforceable  at  the  suit 
of  Shamp,  on  the  same  principle  as  where, 
in  a  deed,  the  payment  of  a  mortgage  is  as- 
sumed absolutely,  suit  may  be  brought  by 
the  mortgagee  against  the  party  who  thus 
assumed  payment.  In  the  case  at  bar,  how- 
eyer,  Eaton  was  not  in  any  way  recognized 
MM  either  a  partf  or  a  beneficial^,  so  that  the 
authority  cited  in  no  way  aids  his  contention. 
If  his  action  could  at  all  be  maintained  it 
must  be  upon  jzrounds  different  from  those 
considered  in  Suimp  y.  Meyer,  aupra,  for,  as 
we  have  observed,  there  is  no  express  pro- 
Tision  in  the  ordinance  in  his  favor.  The 
case  most  nearly  in  point  cited  by  plaintiff, 
favorable  to  his  right  of  recovenr,  is  that  of 
the  Padtteah  Lumber  Oo.  v.  Paiueah  Water 
Supply  Co.,  89  Ky.  840,  7  L.  R.  A.  77,  in 
which  there  were  general  provisons  as  to  the 
manner  in  which  payment  should  be  made 
the  supply  company,  $ .  e.  by  a  general  tax. 
As  a  demurrer  was  sustained  to  tbe  petition, 
its  averments  of  fact  controlled  the  decision 
of  the  court  as  clearly  appears  from  the  lan- 
guage of  that  opinion.  After  reciting  the 
above  manner  of  raising  a  water  rental  by 
general  tax,  and  the  agreement  of  the  water 
aupply  company  in  consideration  thereof  to 
supply  fire  protection,  which  it  was  alleged 
it  had  failed  to  do  to  plaintiff's  loss,  the 
opinion  proceeds  in  this  language:  ^It  is 
further  stated  that  under  a  contract  directly 
between  them  there  had  been  erected,  previ- 
ous to  the  fire,  on  the  same  lot  where  the 
burned  property  was  situated,  two  hydrants, 
one  within  80  and  the  other  within  70  feet  of 
the  place  where  the  fire  originated,  and  con- 
nected by  pipes  with  the  water  main  to  be 
used  by  appellant  to  extiniruish  fires,  and  for 
steam  purposes,  for  which  It  had  been  paying 
rent  to  appellee;  and  that  in  consideration 
thereof  appellee  had  agreed  to  furnish  and 
have  reaay  at  all  times  water  suflacient  to 
throw  streams  through  hose  kept  by  appellant 
in  proper  condition,  to  be  connected  with  the 
two  hydrants,  the  height  provided  for  in  said 
contract  between  appellee  and  the  city  of 
Paducah.  That  the  fire  originated  in  a 
wooden  buildinii:  situated  on  Uie  lot  of  ap- 
pellant, and  connected  with  its  other  prop- 
erty, thouffh  occupied  at  the  time  by  another ; 
but  said  fire  occurred  without  any  fault  or 
negligence  of  appellant  or  its  servants,  and 
it  could  and  would  have  been  extinguished 
before  doing  damage  to  the  property  of  ap- 
pellant if  there  had  been  the  stipulated  quan- 
tity of  water  in  the  stand  pipe  and  conduct- 
ing pipes,  or  the  pumping  machinery  had 
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been  ready  to  operate,  and  the  engineer  and 
servants  of  appellee  had  been  present  to  set 
it  in  motion ;  for  immediately  after  the  fire 
had  been  commenced,  and  before  it  had  dono 
any  damage,  or  extended  to  the  premises  then 
occupied  by  appellant,  hose  pipes  in  good 
ordt^r  were  attached  to  the  two  private  hy- 
drants, and  carried  to  within  five  or  six  feet 
of  the  fire,  for  the  purpose  of  applying  water 
to  it."  Following  this  language  there  was 
a  condensed  statement  of  the  several  matters 
constituting  the  alleged  negligence  of  the 
supply  company  in  making  proper  provision* 
to  extinguish  the  fire,  by  reason  of  all  which 
failures  recited  in  the  petition  the  fire  was 
not  put  out,  but  was  suffered  to  inflict  great 
loss  upon  appellant  by  the  destruction  of  ita 
property.  Commenting  upon  the  averments 
of  the  petition,  the  court  proceeded  thus: 
"Clearly  appellant  had  a  right  to  sue  for  a 
breach  of  the  distinct  contract  set  out  in  the 
petition,  by  which,  in  consideration  of  rent 
paid  for  the  use  of  two  hydrants  on  its  own 
lot,  water  was  agreed  to  be  furnished  directly 
to  it  by  appellee." 

It  will  thus  be  seen  that  this  private  con- 
tract largely  influenced  the  court  in  its  de- 
termination that  the  demurrer  had  been  im- 
properly sustained  to  the  petition.  As  to 
the  right  to  maintain  an  action  as  upon  the 
promise  of  the  supply  company  to  tlie  city 
of  Paducah  for  the  benefit  of  the  lumber  com- 
pany, the  opinion  of  the  court  runs  as  fol- 
lows, after  an  itemized  statement  of  the  un- 
dertakings of  the  water  supply  company,  to 
wit:  '"That  appellee  also  agreed  to  have  in 
the  stand  pipes  at  all  times  a  supply  of  water 
sufficient  to  afford  a  head  or  pressure  requisite 
for  all  domestic,  manufacturing,  and  fire  pro- 
tection purposes,  for  all  the  inhabitants  and 
property  of  the  city,  and  to  increase  the  num- 
ber and  length  of  hydrants  and  pipes  when 
necessary  to  meet  tlBe  demands  of  the  city 
and  citizens;  that  said  contract  was  made 
with  appellee  by  the  city  of  Paducah  for  the 
use  ana  benefit  of  all  its  property  owners  and 
inhabitants,  and  appellant's  property  was 
from  1885  until  destroyed  by  fire,  in  common 
with  that  of  all  others,  taxed  at  its  full  value 
to  raise  money  with  which  to  pay  said  hy- 
drant rents."  In  this  case  it  thus  appears 
not  only  that  there  was  a  liability  upon  a 
private  contract  between  the  two  companlea 
to  furnish  an  ample  supply  of  water  to  ex- 
tinguish fires,  but  that,  m  addition,  the  peti- 
tion alleged  that  the  city  for  the  benefit  of 


all  its  property  owners  and  inhabitants,  con- 
tracted  for  like  immunity  from  fire, 


This 


last  liability  was  alleged  as  arising  upon  an 
express  contract  for  the  benefit  of  property 
owners  and  inhabitants,  who  in  such  case 
undoubtedly  had  a  right  to  sue  upon  such 
contract.  This  case  having  been  considered 
upon  a  demurrer  to  the  petition,  its  aver- 
ments were  conceded  to  be  true,  and  it  wa* 
not  unreasonable  (there  having  been  therein 
alleged — First,  an  express  contract  between 
plaintiff  and  defendant ;  and,  second,  an  ex- 
press contract  between  the  defendant  and  the 
city  of  Paducah  on  behalf  of  the  plaintiff) 
that  the  supply  company  should  be  held  to 
make  good  its  agreement  for  the  protection 
of  the  plaintiff  from  fire  in  accordance  with 
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<he  terms  of  both  contracts.  This  case,  how- 
ever, furnishes  no  support  to  the  contention 
in  the  case  at  bar  that  the  provision  in  the 
ordinance  that  Strang  or  his  assignee  ''shall 
constantly  day  and  night  keep  all  fire  hy- 
drants supplied  with  water  for  instant  serv- 
ice, and  shall  keep  the  same  in  good  order 
and  efflciencjr,  **  was  a  contract  for  the  benefit 
of  plaintiff  in  this  case.  It  is  true  that  At- 
kinson V.  New  Castle  db  Q,  Watertoorke  Ca., 
L.  R.  6  Exch.  404,  somewhat  countenances 
the  contention  of  plaintiff.  That  case  was 
decided  mainly  upon  the.  authority  of  Goueh 
y.  Steel,  8  El.  &  Bl.  402.  Upon  appeal, 
however,  the  case  of  Atkinson  v.  New  Ckutle 
db  G.  Waterworks  Co.,  supra,  was  reversed, 
and  the  correctness  of  the  law  as  laid  down 
in  Gouefi  v.  Steel,  was  seriously  questioned. 
Bee  Atkinson  v.  New  Castle  <fc  G,  Water  Co, 
46  L.  J.  Q.  B.  775.  Another  case  relied  upim 
by  plaintiff  is  that  of  Bowning  v.  Goodchild, 
Id  W.  Bl.  906,  which  was  a  suit  brought 
against  a  deputy  postmaster  for  unlawfully 
failing  to  deliver  to  plaintiff  his  letters. 
This  was  an  action  ex  delicto,  not  ex  contractu, 
and  it  would  seem  clear  that  the  conceded 
Tight  of  one  injured  to  sue  him  who  caused 
the  injury  should  not  serve  as  a  precedent  to 
sustain  the  suit  of  a  plaintiff  who  sues,  not 
because  the  defendant  committed  the  injury 
complained  of,  but  because  he  did  not  pre- 
vent it.  To  fix  liability  in  the  latter  case, 
ji  contract  to  avert  the  injury  must  be  shown. 
In  the  other  case  no  element  of  contract  is 
necessary ;  the  law  implies  a  contract  to  make 
reparation  for  his  tortious  act.  The  same  con- 
fiiaerations  apply  to  another  case  cited  by 
plaintiff,  (Mersey  Docks  d  Harbour  Board  v. 
Gibbs,  11  H.  L.  Gas.  686,)  where  the  action 
was  for  the  failure  of  the  dock  company  to 
keep  its  docks  in  proper  condition,  whereby 
the  ship  and  cargo  of  Glbbs  were  damaged. 
It  is  quite  a  matter  of  doubt  why  the  case  of 
Western  Sav,  Fund  Boe.  v.  Philadelphia,  81 
Pa.  185,  was  cited  for  the  question  in  that 
case  was  simply  whether  there  could  be  in- 
oreased  the  number  of  trustees  from  twelve, 
as  provided  in  the  ordinance,  to  eighteen  as 
proposed ;  a  loan  having  been  made  upon  the 
faith  of  the  ordinance  as  it  stood.  The  case 
of  Lacour  v.  New  York,  8  Duer,  406,  in- 
volved merely  the  right  of  plaintiff  to  re- 
4;over  for  damages  caused  him  in  the  neces- 
sary suspension  of  his  business  resulting  from 
the  manner  in  which  an  excavation  was  made 
in  the  streets.  The  entire  opinion  in  the 
case  of  Bailey  v.  New  York  7  Hill,  146,  is 
•embraced  in  the  following  language:  ''As 
the  verdict  in  the  present  case  was  rendered 
before  the  Act  of  1844  was  passed,  the  charge 
for  interest  should  have  been  disallowca. 
Kotwithstanding  the  peculiar  phraseology 
of  the  section  relied  on  by  plaintiff's  counsel, 
we  think  it  ought  not  to  oe  so  construed  as 
to  give  it  a  retroactive  effect."  As  to  the 
inapplicability  of  this  language  to  the  case 
at  bar,  no  comment  is  necessarv.  The  above 
are  all  the  cases  cited  to  sustain  the  conten- 
tion of  plaintiff. 

B^  the  defendant  are  cited  a  number  of  ad- 
judicated cases,  of  which  we  will  notice  the 
following  in  detail :  DatdsY.  Clinton  Water- 
works Co. ,  54  Iowa,  69,  was  an  action  to  ^- 
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cover  the  value  of  certain  buildings  destroy eil 
by  fire  upon  the' ground  that  defendant  was 
bound  by  contract  with  the  city  of  Clinton 
to  supply  water  to  be  used  in  extinguishing 
fires,  and  failed  to  perform  its  obligation  in 
this  respect,  whereby  resulted  the  destruction 
of  plai ntiff  *8  property.  Del i vering  the  opin- 
ion of  the  court,  Beck,  J. ,  said  :  "  The  only 
question  presented  in  the  case  is  this  one: 
Is  the  defendant  liable  to  plaintiff  upon  the 
contract  embodied  in  the  ordinance?  The 
petition  does  not  allege  or  show  any  privity 
of  contract  between  plaintiff  and  defendant. 
The  plaintiff  is  a  stranger,  and  the  mere  fact 
that  she  may  find  benefits  therefrom,  by  the 
protection  of  her  property,  in  common  with 
all  other  persons  whose  property  is  similarly 
situated,  does  not  make  her  a  party  to  the 
contract,  or  create  a  privity  between  her  and 
defendant.  It  is  a  rule  of  law,  familiar  to 
the  profession,  that  a  privity  of  contract 
must  exist  between  the  parties  to  an  action 
upon  a  contract.  One  whom  the  law  regards 
as  a  stranger  to  the  contract  cannot  maintain 
an  action  thereon.  The  rule  is  founded  upon 
the  plainest  reasons.  The  contracting  parties 
control  all  interests,  and  are  entitl^  to  all 
rights  secured  by  the  contract.  K  mere 
strangers  may  enforce  the  contract  by  actions, 
on  the  ground  of  benefits  flowing  therefrom 
to  them,  there  would  be  no  certain  limit  to 
the  number  and  character  of  actions  which 
would  be  brought  thereon.  Exceptions  to 
this  rule  exist,  which  must  not  be  regarded 
as  abrogating  the  rule  itself.  Thus,  if  one, 
under  a  contract,  received  goods  or  property 
to  which  another,  not  a  party  to  the  contract, 
is  entitled,  he  may  maintain  an  action  tiiere- 
for.  So,  the  sole  beneficiary  of  a  contract 
may  maintain  an  action  to  recover  property 
or  money  to  which  he  Is  entitled  thereunder. 
In  these  cases  the  law  implies  a  promise  on 
the  part  of  the  one  holding  the  money  or 
property  to  account  therefor  to  the  benefi- 
ciary. Other  exceptions  to  the  rule,  resting 
upon  similar  principles,  may  exist.  See 
Second  Nat.  Bank  of  St.  Louis  v.  Grand  Tadge 
of  F.  d  A.  Masons,  98  U.  S.  123,  25  L.  ed. 
76.  The  case  before  us  is  not  an  exception 
to  the  rule  we  have  stated.  The  city,  in  ex- 
ercise of  its  lawful  authority  to  protect  the 
property  of  the  people,  may  cause  water  to 
be  supplied  for  extinguishing  fires  and  for 
other  objects  demanded  by  the  wants  of  the 
people.  In  the  exercise  of  this  authority  it 
contracts  with  defendant  to  supply  the  water 
demanded  for  these  purposes.  The  plaintiff 
received  benefits  from  the  water  thus  supplied 
in  common  with  all  the  people  of  the  city. 
These  benefits  she  receives  just  as  she  does 
other  benefits  from  the  municipal  govern- 
ment, as  the  benefits  enjoyed  on  account  of 
improved  streets,  peace  and  order  enforced 
by  police  regulations,  and  the  like.  It  can- 
not be  claimed  that  the  agents  or  officers  of 
tiie  city  employed  by  the  municipal  govern- 
ment to  supply  water,  improve  the  streets, 
or  maintain  good  order,  are  liable  to  a  citi- 
zen for  loss  or  damages  sustained  by  reason 
of  the  failure  to  perform  their  duties  and 
obligations  in  this  respect.  They  are  em- 
ployed by  the  city,  and  are  responsible  alone 
to  the  city.    The  people  must  trust  to  the 
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manlcipal  goyemraent  to  eDforce  the  dis- 
charge of  duties  and  obligations  by  the  offi- 
<»r8  and  asents  of  tliat  government.  They 
cannot  hold  such  officers  and  agents  liable 
upon  the  contracts  between  them  and  the 
city."  The  case  of  Nickerwn  v.  Bridgeport 
JSlfdraulic  Co.,  46  Conn.  34,  88  Am.  Rep.  1, 
-was  upon  a  like  claim  for  damages  with  that 
above  considered,  and  Park,  CJi.  J.,  deliyer- 
ing  the  opinion  of  the  court,  said :  "It  will 
be  observed  that  the  plaintiffs  complain  that 
the  defendants  did  not  supply  with  water  the 
hydrants  which  had  been  established  by  the 
city  and  the  Bridgeport  Water  Company  un- 
4ler  their  contract,  to  enable  the  city  through 
Its  fire  department  to  i>erform  a  public  duty 
-which  it  owed  to  the  plaintiffs  and  others, 
to  extinguish  their  fires.  Had  the  plaintiffs* 
fire  been  extinguished  it  would  have  been 
done  b^  the  fire  department ;  for  there  is  no 
allegation  in  the  count  that  the  plaintiffs  had 
hose  which  might  have  been  attached  to  the 
hydrants  and  the  fire  extinguished  by  their 
own  efforts.  Hence,  whatever  benefit  the 
plaintiffs  could  have  derived  from  the  water 
would  have  come  from  the  city  through  its 
fire  department.  The  most  that  can  hQ  said 
is,  that  the  defendants  were  under  obligation 
to  the  city  to  supply  the  hydrants  with  water. 
The  city  owed  a  public  duty  to  the  plain- 
tiffs to  extinguish  their  fire.  The  hydrants 
were  not  supplied  with  water,  and  so  the 
city  was  unable  to  perform  its  duty.  We 
think  it  is  clear  that  there  was  no  contract  re- 
lation between  the  defendants  and  the  plain- 
tiffs, and  consequently  no  duty  which  can 
be  the  basis  of  a  legal  claim.  **  In  Foster  v. 
Lookout  Water  Co.,  8  Lea,  45,  the  conclusion 
above  announced  was  arrived  at  by  the  coart, 
which,  in  its  opinion,  quoted  with  approval 
a  considerable  ])art  of  the  language  of  Park, 
<0h.  «/.,  of  which  we  have  made  use.  In 
Becker  t.  Keokuk  Wateneorke  Co.,  79  Iowa, 
419,  and  in  Van  Horn  v.  Dee  Moines,  63  Iowa, 
447,  50  Am.  Rep.  750,  the  same  doctrine  was 
again  recognized  and  enforced,  but,  as  full 
quotations  have  already  been  made  from  the 
supreme  court  of  Iowa,  it  would  be  like  mere 
repetition  to  quote  at  length  opinions  on  the 
same  subject  from  the  same  source.  The  de- 
cided weight  of  authority,  as  well  as  the 
better  reason,  is  in  favor  of  the  rule  above 
announced.  In  the  case  under  consideration 
the  contract  embodied  in  the  ordinance  (of 
which  the  provisions  were  accepted  by  A. 
L.  Strang)  made  no  mention  of  or  reference 
to  plaintiff  or  any  class  of  citizens  or  tax- 
payers of  which  he  was  one.    The  payment 


of  taxes  b;^  him  for  the  waterworks  company 
entitled  him  to  no  more  privileges  in  refer* 
ence  to  the  subject-matter  for  which  the  taxes 
were  collected  tliau  if  it  hnd  been  for  any 
other  purposes  for  which  taxes  might  be 
levied.  Let  us  suppose  that  this  tax  had 
been  paid  for  disbursement  to  a  contractor 
who  built  sidewallis  or  laid  down  pavements 
for  the  city ;  could  it  reasonably  be  claimed 
that  this  fact  gave  the  taxpayer  any  special 
ground  of  recovery  against  the  contractor 
for  injuries  received  by  reason  of  a  failure 
to  complete  the  works  of  improvement  as 
agreed?  Manifestly,  in  the  case  supposed, 
there  is  no  privity  lietween  the  contractor  and 
the  taxpayer,  no  matter  how  solemnly  the 
contractor  had  agreed  to  perform  the  work  ia 
a  specified  time  or  manner.  In  such  a  case 
there  might  be  a  right  of  recovery  against  the 
city;  in  the  one  under  consideration  they 
could  not,  even  if  it  assumed  directly  to  fur- 
nish water  to  the  consumer.  **  The  reason  ia 
that  the  hazard  of  pecuniary  loss  might  pre- 
vent the  corporation  from  assuming  duties 
which,  although  not  strictl^r  corporate  nor 
essential  to  the  corporate  existence,  largely 
subserve  the  public  interest.  The  supplying 
water  for  the  extinguishment  of  fires  is  pre- 
cisely one  of  those  acts  which  bring  no  profit 
to  the  corporation,  but  are  eminently  humani- 
tarian. To  hold  a  city  responsible  for  the  loss 
of  a  buildinff,  or  of  whole  streets  of  houses,  as 
sometimes  happens,  because  it  might  be 
thought  or  because  in  reality  some  of  its  in- 
dispensable agents  had  been  negligent  of 
their  duty,  might  well  frighten  our  munici- 
pal corporations  from  apsumine  the  startling 
risk. "  Nickereon  v.  Bridgeport  iB^draulic  Co,  ^ 
eupra. 

The  liability  of  the  waterworks  company 
in  this  case  could  not,  therefore,  devolve 
upon  it  by  reason  of  its  assumption  of  certain 
functions  which  might  properly  be  assumed 
by  the  municipal  corporation,  for  the  munic- 
ipality itself  would  not  be  liable  under  the 
circumstances,  and  its  right  of  exemption 
extends  to  its  substitute.  The  plaintiff  has 
not  established  any  privity  of  contract  be- 
tween himself  and  the  defendant,  and  we 
conclude  that  no  action  would  lie  in  favor 
of  plaintiff  upon  the  facts  stated  in  his  peti* 
tion. 

T/is  Judgment  vj  the  Distriet  Court  is  ther^ 
fore  affirmed. 

Raipbiiv  C,  concurs. 

Irvine*  C,  having  been  of  counsel  In  the 
above  cause,  took  no  part  in  its  consideratioa 
or  decision. 
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City  of  AUBURN. 

(86  Me.  278.) 

A  earenant  bya  city  to  keepastreet 


open  fbr  its  whole  width  In  consfderatlon 
of  the  conreyance  of  a  oertain  strip  of  land  to  it 
is  ultra  vires  and  void« 

8*   A  eonveyanee  to  a  city  In  oonsldonitlon 
of  a  covenant  which  la  ultra  vires  and  void  is 


KOTB.— The  rights  of  the  parties  under  a  munlo- 
fpal  contract  which  is  uttra  vires  are  discussed  in  a 
tioCe  to  Nashville  v.  Sutherland  (Tenn.)  19  L.  R. 
A.  819. 

The  decision  In  the  present  case  is  fully  in  har- 
21  L.  R.  A.  42 


mony  with  the  authorities  cited  in  that  note  and 
with  the  suflTfrestlon  of  the  annotator  as  to  the 
rights  of  the  prrantor  on  failure  of  the  considera* 
tion  of  the  conveyance. 
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Jav.» 


without  consideration  and  tbe  land  should  be 
letnrned*. 

(January  27, 1898.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Andros- 
coggin County  sustaining  its  demurrer  to  the 
complaint  in  an  action  brought  to  recover 
damages  for  an  alleged  breach  of  covenant. 
Sustained. 

The  contract  on  which  tbe  action  was 
founded  was  as  follows: 

"Know  all  men  by  these  presents,  that  the 
city  of  Auburn,  a  duly  chartered  municipal 
corporation,  whose  office  is  at  Auburn  in  the 
count V  of  Androscoggin  and  state  of  Maine,  in 
consideration  of  the  conveyance  to  said  city  of 
Auburn  of  a  certain  strip  of  land  on  the  west- 
erly side  of  Main  street,  by  deed  dated  June  2, 
1888,  to  be  used  by  said  city  for  the  purpose 
of  straightening  the  street  line  of  said  Main 
street,  and  to  widen  said  Main  street,  does 
hereby  covenant  and  agree  with  Frances  G. 
Little  and  Mary  S.  Little,  both  of  Auburn 
aforesaid,  Lydia  Dwvnal  of  Bangor,  Penob- 
scot county,  Maine,  CfarrieR.  Duff  and  Thom- 
as L.  Barren,  both  of  Chicago,  Cook  county, 
Illinois,  the  grantors  in  said  deed,  their  heirs 
and  assigns;  to  cause  the  land  on  the  opposite 
side  of  said  Maine  street,  which  has  heietofore 
been  occupied  partly  by  adjacent  landowners 
for  private  uses,  to  be  taken  and  used  for  a 
street,  according  to  the  location  of  said  street 
at  said  point  as  determined  by  tbe  county  com- 
missioners, by  their  survey  made  in  Septem- 
ber, 1888,  the  purpose  hereof  being  to  obtain 
and  secure  for  the  public  use  the  full  width  of 
said  street,  to  which  the  said  city  of  Auburn  is 
legally  entitled,  according  to  its  present  loca- 
tion. 

"And  the  said  city  hereby  furtlier  agrees 
that  hereafter  said  street  at  said  point  shall  be 
maintained  at  not  less  than  its  present  width, 
in  addition  to  that  of  the  strip  so  conveyed. 

"In  witness  whereof  the  said  city  of  Auburn 
has  caused  these  presents  to  be  signed,  and  its 
corporate  seal  to  be  hereto  affixed  by  Dexter 
W.  Verrill.  its  treasurer,  thereunto  duly  au- 
thorized this  eleventh  day  of  March,  in  tbe 
year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-nine, 

"Signed,  sealed,  and  delivered  in  presence  of 
"Citv  of  Auburn  (seal) 

By  Dexter  W.  Verrill,  Tr." 

The  rights  of  the  covenantee  under  such 
contract  were  assigned  to  plaintiffs,  and  they 
instituted  this  action  on  the  ground  that  de- 
fendant bad  wholly  neglected  and  refused  to 
fulfill  the  covenants  and  agreements  contained 
in  the  contract,  but  had  nevertheless  received, 
used,  occupied,  and  bad  tbe  Deneflt  of  tbe 
strip  of  land  conveyed  to  it  as  a  consideration 
3f  such  covenant.  Defendant  demurred  gen- 
erally to  the  complaint.  The  demurrer  was 
overruled. 

Further  facta  appear  In  the  opinion. 

Mr.  Charles  a.  Mitchell,  for  defendant: 

The  governmental  powers  of  a  municipal 
corporation— of  which  the  power  to  establish 
ana  maintain  roads  and  streets  is  one — are  con- 
ferred upon  it  as  a  public  trust,  to  be  exercised 
whenever  and  as  often  as  and  in  whatever 
manner,  the  public  good  requires. 
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norndike  v.  Camden,  7  L.  R  A.  468, 82  Me. 
89;  Gate  v.  Kalamoioo,  28  Mich.  844,  9  Am. 
Rep.  80. 

it  follows  that  "such  corporations  .  .  .  have 
no  power,  as  a  party,  to  make  contracts  .  .  . 
which  shall  cede  away,  control,  or  embarrasa 
their  legislativo  or  governmental  powers  or 
disable  tbem  from  performing  their  public  da- 
ties;"  and  that  such  contracts,  no  matter  how 
formally  and  solemnly  entered  into  by  such  a 
corporation,  are  void  as  tUira  tire$  and  against 
public  policy. 

Dill  Mun.  Corp.  2d  ed.  g  61;  FleapU^s  Pott. 
R.  Co.  V.  Memphii  City  R.  Co.  77  U.  S.  10 
Wall.  88, 19  L.  ed.  844;  Oale  v.  Kalamaeoo,  tu- 
pra;  Brenham  v.  Brenham  Water  Co.  67  Tex. 
645;  Altgelt  v.  Ban  Antonio,  18  L.  R.  A.  888, 81 
Tex.  436;  Saginaw  Oas- Light  Co.  v.  Saginaw, 
28  Fed.  Rep.  529;  State  v.  TrenUm,  86  N.  J.  L, 
198. 

In  Jackson  Counhf  Borse  R,  Co.  v.  Interstate 
Rapid  Transit  R.  C%.,  24  Fed.  Rep.  806,  Judgs 
Brewer  holds  that  in  the  absence  of  express 
authority  in  its  charter  the  city  of  Kansas  has 
no  power  to  grant  to  a  street  railway  company 
tbe  sole  right,  for  the  space  of  twenty-one 
years,  to  construct,  maintain,  and  operate  ita 
railway  over  and  along  the  streets  of  the  city; 
and  this  upon  tbe  ground  that  the  grant  to  the 
city  of  the  general  supervision  and  control  over 
the  streets  implied  "that  the  city  to-day,  to- 
morrow, and  so  long  as  the  gtant  shall  remain, 
should  exercise  its  constant  judgment  as  to  the 
needs  of  the  public;  and  not  that  it  may  to-day 
surrender  to  an  individual  or  private  corpora- 
tion the  right  to  determine  a  score  of  yeai* 
hence  what  tbe  public  may  then  need. 

If  held  valid,  the  covenants  bind  tbe  city  of 
Auburn  forever  to  maintain  a  public  street  over 
the  location  of  Main  street  as  it  existed  in  Sep- 
tember, 1888;  and  nothing  but  the  consent  of 
plaintiffs,  or  their  successors  in  title,  can  ab- 
solve tbe  city  from  that  obligation. 

Mil/tau  V.  Sharp,  27  N.  Y.  620,  84  Am.  Dec. 
814. 

Tbe  power  to  make  such  a  contract  is  not 
fairly  incidental  to  the  exercise  of  tbe  power 
'Ho  lay  out,  alter,  establish,  or  discontinue 
town  way  and  streets  in  said  city. 

In  determining  whether  the  defendant  ia 
estopped,  by  receiving  and  retaining  the  con- 
sideration for  those  covenants,  from  insisting 
upon  their  invalidity  in  defense  to  this  action, 
we  must  bear  in  mind  the  distinction  betweea 
a  contract  which  a  corporation  has  no  power 
to  make  under  any  circumstances,  with  any 
persons,  or  for  any  purpose,  and  contracta 
within  the  general  scope  of  tbe  powers  of  the 
corporation,  and  only  invalid  by  reason  of  the 
circumstances  under  which,  or  the  persona 
with  whom,  the  contract  is  made. 

Minefs  Ditch  Ck>.  v.  ZeOerbaeh,  87  Cal.  648,. 
99  Am.  Dec.  80;  AfePherson  v.  Foster,  48  Iowa» 
48,  22  Am.  Rep  215. 

When  the  representations  which  a  party 
claims  that  he  has  believed  and  acted  upon  to 
his  injury,  and  which  he  seeks  to  make  the 
basis  of  an  estoppel,  are  representations,  not  of 
any  particular  fact,  but  of  matter  of  law,  no 
estoppel  can  arise;  for  every  man  is  chargeable 
with  knowledge  of  tbe  law,  and  no  man  has  a 
right  to  rely,  except  at  his  own  peril,  upon  the 
statements  or  representations  of  an  advene 
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party  as  to  what  the  law  is  or  will  permit  to  be 
dooe. 

Thompton  v.  Phanim  Ins.  Co,  76  Me.  56,  46 
Am.  Rep.  867;  Brick  v.  CampbeU,  10  L.  R.  A. 
259,  122  N.  Y.  887;  Boeheiter  v.  Alfred  Bank, 
13  Wis.  438,  80  Am.  Dec.  746;  Knot  County 
Comrs,  T.  AspinwaU,  62  U.  S.  21  How.  639,  16 
L.  ed.  208:  Augusta  Bank  y.  Augvsta,  49  Me. 
607;  Deming  ▼.  Houlton,  64  Me.  254,  18  Am. 
Bep.  258;  Lane  v.  Bmbdon,  72  Me.  854;  Shurt- 
ieff  V.  Wtseasset,  74  Me.  180:  Marnh  v.  Fulton 
County  Suprs,  77  U.  8. 10  Wall.  676, 19  L.  ed. 
1040;  Anthony  v.  Jasper  County,  101 U.  S.  698, 
25  Ll  ed.  1005. 

The  agents,  officers,  or  even  city  council  of  a 
muoicipal  corporation  cannot  bind  the  corpora- 
lion  by  any  contract  which  is  beyond  the  scope 
of  its  powers  or  entirely  forei^rn  to  the  pur- 
poses of  the  corporation,  or  which  (not  being 
In  terms  authorized)  is  against  public  policy. 

Dill.  Mun.  Corp.  2d  ed.  §  887;  Clark  y.  Bes 
Moines,  19 Iowa,  199, 87  Am.  Dec,  423;  Frank- 
lin Go,  y.  LewifUm  Inst  for  Savings,  68  Me.  48, 
28  Am.  Rep.  9;  Dams  y.  Old  Colony  R  Co.  131 
Mass.  258. 41  Am.  Rep.  221 ;  Alexander  y.  Can  Id- 
toeU,  88  N.  Y.  480;  Mechanics  A  Workingmen's 
Hut,  8av.  Bank  A  Bldg,  Asso.  y.  Meriden 
Agency  Go.  24  Conn.  159;  Chewaela  Lime  Works 
▼.  Bismukes,  5  L.  R.  A.  100, 87  Ala.  844. 

Nor  is  it  enough  that  the  defendants  haye 
receiyed  and  still  retain  the  consideration  for 
those  covenants. 

Martin  y.  Maine  Gent.  R.  Go.  88  Me.  100; 
Concord  y.  Ddaney,  66  Me.  201,  58  Me.  809; 
Dotening  y.  Mount  Washington  Road  Go,  40  N. 
H.  230;  WhiU  y.  Franklin  Bank,  22  Pick.  181; 
Foulke  y.  San  Diego  d  O,  S.  P.  R.  Co,  51  Cal. 
866;  Philadelphia  Loan  Co.  v.  Towner,  18 
Conn.  249. 

Messrs.  MeCaan  is  Verrill  and  N.  is  J. 
A.  Morrill,  for  plaintiff: 

Towns  are  obliged  to  open  and  keep  in  re- 
pair highways  within  their  limits  so  that  they 
shall  be  safe  and  conyenient  for  trayelers. 

Rey.  Stat.  chap.  18,  §  62;  Tripp  v.  Lyman, 
87  Me.  250;  SUtte  y.  Oorham,  Id.  461. 

For  failure  to  open  and  keep  in  repair  high- 
-ways  within  their  limits,  towns  are  liable  to 
indictment,  and  upon  conviction  to  fine:  when 
towns  neglect  to  open  and  make  passable  high- 
"ways,  county  commissioners  may  appoint 
agents  to  do  so  at  the  expense  of  the  town. 

Rey.  Stat.  chap.  18.  §§  37,  52;  Johnson  v. 
WhiUfleld,  18  Me.  286,  86  Am.  Dec.  721. 

By  the  contract  declared  upon,  the  city  of 
Auburn  undertook  to  enable  the  public  to 
trayel  oyer  the  whole  width  of  the  street  as 
located,  and  simply  agreed  to  cause  obstruc- 
tions placed  there  by  private  individuals  to  be 
remoyed. 

This  agreement  was  clearly  within  their 
power  to  make.  The  obligations  they  assumed 
were  simply  to  carry  out  the  duties  imposed 
upon  them  by  statutes. 

Where  by  its  authority  or  constituent  act  a 
muDicipality  has  the  usual  control  and  super- 
yision  of  the  streets  and  public  places,  it  may 
in  its  corporate  name  institute  Judicial  proceed- 
ings to  prevent  or  remoye  obstructions  thereon. 

2  Dill.  Mun.  Corp.  §  659,  p.  788. 

The  authonty  to  open,  care  for,  regulate, 
and  improye  streets,  taken  in  connection  with 
the  other  powers  usually  granted,  gives  to 
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municipal  corporations  all  needed  authority  to 
keep  the  streets  free  from  obstructions,  and 
to  preyent  improper  use,  and  to  pass  ordioances 
to  this  end. 

2  Dill.  Mun.  Corp.  §  680,  p.  808. 

Municipal  corporations  should  be  held  liable 
for  their  acts  which  result  to  the  injury  of  oth- 
ers, or  are  in  evasion  of  legal  obligations,  to 
the  parties  with  whom  they  may  contract. 

Thomas  y.  West  Jersey  R.  Go.  101  U.  B.  71, 25 
L.  ed.  960;  l^uisiana  y.  Wood,  102  U.  S.  294, 
26  L.  ed.  153;  Chapman  y.  Dougku  County 
Comrs.  107  U.  8.  355,  27  L.  ed.  881. 

Although  there  may  be  a  defect  of  power  in 
a  corporation  to  make  a  contract,  yet  if  a  con* 
tract  made  by  it  is  not  in  violation  of  its  char- 
ter nor  of  any  statute  prohibiting  it,  and  the 
corporation  has  by  its  promise  induced  a  party 
relying  on  the  promise  and  in  execution  of  the 
contract  to  expend  money  and  perform  his  part 
thereof,  the  corporation  is  liable  on  the  con- 
tract. 

Uiicheoek  v.  Galveston,  96  U.  8.  841,  24  L. 
ed.  659;  Bttiley  y.  Freeport  Jf.  BL  Church 
Trustees,  71  Me.  472. 

Haskell*  J.,  deliyered  the  opinion  of  the 
court : 

A  street  in  Auburn  was  incumbered  on  one 
side  by  buildinirs  projecting  into  it.  On  the 
other  side  the  abutters  deeded  a  narrow  strip 
of  land  to  the  ctty  as  a  consideration  for  ita 
coyenant  to  remove  these  buildings  from 
within  the  street,  and  keep  the  same  open 
and  wrought  its  whole  length,  including  the 
strip  of  land  conveyed  to  it.  In  a  suit  upon 
the  covenant,  it  is  objected  that  it  was  ultra 
tires  and  is  yoid. 

The  objection  is  well  taken.  If  public 
convenience  and  necessity  required  the  street 
to  be  kept  open  its  whole  width,  it  was  the 
duty  of  the  city  to  keep  it  so.  If  not,  the 
city  was  neither  required  to  do  it,  nor  could 
it  execute  a  valid  covenant  to  do  it  What- 
ever its  legal  duty  was,  it  was  bound  to  do» 
and  could  bind  itself  to  do  no  more. 

No  case  has  been  cited  that  holds  a  munic- 
ipal corporation  liable  to  an  individual  on 
its  covenant  to  perform  a  municipal  duty  re* 
quired  of  it  by  law ;  and  it  is  common  learn- 
ing that  the  covenant  of  a  business  corpora- 
tion, even,  to  do  an  act  beyond  its  chartered 
powers,  is  void,  as  ultra  vires.  Davis  v.  Old 
Colony  R.  Co.  131  Mass.  258,  41  Am.  Rep. 
221 ;  Thomas  y.  West  Jersey  R.  Go.  101  D.  8. 
71,  25  L.  ed.  950 ;  Oreen  Bay  db  M,  R.  Co. 
V.  Ijnion  Steamboat  Co.  1C17  U.  8.  98-100,  27 
L.  ed.  418 :  Bailey  y.  Freeport  M.  B.  Church 
Trustees,  71  Me.  472. 

The  law  imposes  a  duty  upon  municipal 
corporations  to  keep  their  roads  and  streets 
so  that  they  shall  be  safe  and  convenient 
for  travelers,  under  penalty  of  indictment 
and  fine.  Rev.  Stat,  chap."  18,  §  52.  That 
is  their  whole  duty.  The  law  requires  no 
particular  width  for  the  traveled  part  of  the 
way.  That  is  governed  by  the  necessities  of 
travel  in  each  particular  case.  Baldwin  v. 
Bangor,  86  Me.  518;  Bryant  v.  Biddeford^ 
39  Me.  193:  FarreU  v.  Oldtown,  69  Me.  72; 
Wellman  v.  Dickey,  78  Me.  29. 

The  traveler  may  use  any  part  of  the  way 
to  travel  upon,  and,  if  obstructed  in  the  ex- 
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ercise  of  that  riglit,  has  a  remedy  against  the 
person  unlawfully  placiag  the  o&truction 
there.  Dickey  v.  Mains  TeUg.  Go.  46  Me. 
488 ;  Parsoiu  v.  Clark,  76  Me.  476. 

If  the  way  be  incumbered  by  buildings  or 
fences  or  otherwise,  so  as  to  create  a  common 
nuisance,  it  may  be  indicted  and  abated ;  and 
if  an  individual  suffers  any  special  and  pe- 
culiar damage  to  himself  from  such  nuisance, 
beyond  that  suffered  by  the  public,  or  dam- 
ages, if  the  nuisance  be  private,  the  law 
§ive8  him  a  right  of-  action  therefor.  Rev. 
tat.  chap.  17,  gg  5-18 ;  Dickey  v.  Maine 
Teieg,  Co.  eupra;  Brown  v.  Watson,  47  Me. 
161,  74  Am.  Dec.  482;  Davis  v.  Wq/Tnouth, 
80  Me.  807 ;  Bolmes  v.  Corthell,  Id.  31 ;  Jack- 
son  V.  CastU,  Id.  119,  82  Me.  679. 

The  duty  of  the  municipality  is  commen- 
surate  with  the  necessities  of  public  travel. 
When  that  is  served,  and  the  way  is  made 
safe  and  convenient  therefor,  municipal  li- 


ability ends.  If  the  way  is  then  incumbered, 
to  the  nuisance  of  Individuals  or  the  public, 
remedies  against  others  than  the  municipality 
must  be  sought. 

In  the  case  at  bar  the  plaintiffis'  aaslfpors 
had  conveyed  land  to  the  city  as  a  consider- 
ation for  its  covenant  in  suit,  that  is  adjudged 
void  as  ultra  vires.  The  plaintiffs  have  been 
ffuilty  of  no  fraud,  and  are  not  in  fault.  The 
land  was  conveyed,  therefore,  without  con- 
sideration, and  should  be  returned.  Morvilf^ 
V.  American  Tract  8oe.  128  Mass.  189,  2.% 
Am.  Rep.  40;  Chapman  v.  Douglas  County, 
Comrs.  107  U.  8.  848,  27  L.  ed.  378 ;  Aitt 
Lake  City  v.  HoUister,  118  U.  8.  256-263,  80 
L.  ed.  176-178. 

Exceptions  sustained.     Demurrer  sustained, 

Peters,  Ch.  J.,  and  Walton^  Ubbejr. 
and  Foster,  Jc/.,  concurred. 
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V. 

LAEB  8H0RE  &  MICHIGAN  SOUTHERN 
R.  CO.,  Plff.  in  Err. 

( Mich. ) 

1.  To  shant  or  Uek  ears  without  an  at- 
tendant in  a  railroad  yard,  where  trains 
are  being  maie  up  and  where  the  employ^  well 
know  of  this  manner  of  makioff  up  trains,  is  not 
neffligence  as  matter  of  law. 

8.  A  trackman  is  gidlty  of  eontrilmtory 
neg^li^enee  if«  knowinff  that  a  train  Is  being 
made  up  In  the  yard  where  he  la  at  work  and  that 
at  Buch  timee  it  la  oustomary  to  shunt  or  kick  can 
about  the  yard  without  an  attendant,  he  pursues 
his  work  upon  a  track  with  hia  back  turned  to 
the  moving  oars. 

(October  27, 1868.) 

ERROR  to  the  Circuit  Court  for  Washtenaw 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligence.    Beversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  George  C.  Greene  and  O*  G. 
Getaen-Danner,  with  Mr.  G.  E.  Weaver. 
for  plaintiff  in  error: 

Tt^e  employ^  assumes  the  ordinary  risks 
perCliiniog  to  the  special  service  In  which  he  is 
engaged;  and  if  unusual  risks  are  imposed 
upon  him,  or  incompetent  servants  employed, 
and  he  has  the  knowledge  or  the  means  of 
knowledge  of  these  unusual  risks,  or  of  the 
retention  in  employment  of  careless  or  incom- 
petent servants,  he  takes  upon  himself  such 
additional  risks. 

Fort  Wayne,  J.  d  8.  B.  Co.  v.  QildersUeve, 
88  Mich.  138;  McOinnis  v.  Canada  Southern 


Bridge  Co.  49  Mich.  466;  Michigan  Cent.  R, 
Co.  V.  Smithson,  45  Mich.  219;  Davis  v.  Detroit 
A  M.  B.  Co.  20  Mich.  105,  4  Am.  Rep.  864 
ffewitt  V.  Flint  d  P.  M.  R.  Co.  67  Mich.  76; 
Illick  Y.  Flint  A  P.  M.  B.  Co.  67  Mich.  638 
Jolly  V.  Detroit,  L.  A  N.  R  Co.  93  Mich. 
370;  Dysinger  v.  Cincinnati,  8.dM.R.Go.9S 
Mich.  646. 

A  railroad  company  la  not  liable  for  injuries 
to  a  car  repairer  by  the  shunting  of  a  car  with- 
out warning  upon  a  track  used  only  for  crippled 
cars  and  upon  which  no  repairs  are  made, 
where  such  repairer  knew  of  the  use  of  such 
track,  and  the  manner  in  which  cars  were 
handled  upon  it,  without  warning,  and  went 
under  a  car  for  the  purpose  of  obtaining  an 
appliance  to  use  upon  another  car,  although 
he  did  so  under  the  direction  of  his  foreman, 
who  was  not  vested  with  authority  to  change 
the  rules  as  to  the  places  in  which  work  should 
be  done. 

Keenan  v.  New  York,  L.  E.  A  W.  R.  Co.  4» 
N.  Y.  8.  R.  513. 

Messrs.  Lehman  Bros,  ft  Cavanan^h 
for  defendant  in  error. 

Lon^f,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  was  employed  by  the  defendant 
company  as  a  section  hand.  On  the  day  of 
the  injury  for  which  this  action  was  brought 
he  was  working  in  defendant's  yard  at  Man- 
chester, scuffing  on  a  side  track.  While  at 
work  in  the  yard,  certain  cars  had  been  backed 
onto  this  track  by  the  use  of  an  engine. 
After  this  had  been  done,  the  plaintiff  claims 
he  supposed  the  train  was  about  to  pull  out 
for  Jackson,  as  he  heard  the  bell  of  the  engine 
ringing,  and  the  engine  was  moving  in  that 
direction.  He  continued  his  work,  when  un- 
observed by  him,   a  car  which  had  been 


Note.— The  above  case  is  fairly  distinerutehable 
fkt>m  those  oolleoted  in  the  tiota  to  Kentucky  Oent- 
B.  Co.  V.  Smith  (Ky.)  18  L.  R.  A.  68,  relating  to 
nei^ligenoe  in  respeot  to  flying  switches  or  detached 
21  L.  R.  A. 


oars  movinff  by  their  own  momentum  beoanae  In 
the  above  case  the  oars  were  kicked  in  the  ndlrottd 
company**  own  yard* 
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shunted  or  kicked  by  the  engine  <mto  that 
tnusk  came  down  upon  Uim  uoAttended,  and 
csueed  the  injury  for  which  a  recovery  of  $900 
was  had  in  the  court  below.  The  declaration 
contains  six  counts.  When  proofs  were 
offerMl  on  the  trial  by  the  plaintiff,  counsel 
for  defendant  objected,  on  the  ground  that 
the  declaration  did  not  state  a  cause  of  ac- 
tion. No  reasons  were  given  by  counsel,  and 
the  defect  claimed  was  not  pointed  out  to  the 
court  below.  The  court  charged  the  jury  that 
if  they  found  that  the  trainmen  knew  that 
the  trackmen,  including  the  plaintiff,  were 
at  work  on  the  track  scuffing,  and  shunted 
and  kicked  the  car  down  the  grade  without 
warning  or  notice,  and  without  a  ffuard, 
brakeman,  or  lookout  of  any  kind  upon  the 
car,  and  sent  the  car  against  the  plaintiff, 
then  the  trainmen  were  guilty  of  negligence ; 
and  if  the  railroad  company  knew  of  or  au- 
thorized that  manner  of  doinff  business,  then 
the  railroad  company  would  be  liable  in  the 
action.  This  statement  of  the  law  was  given 
with  the  further  instruction  that  the  plaintiff 
roust  show  that  he  was  free  from  fault  on  his 
part.  It  appeared  upon  the  trial  from  the 
testimony  of  defendant's  witnesses  that  it  had 
been  the  practice  of  the  company  for  years  to 
■hunt  cars  in  this  way  over  tracks  in  their 
yards,  and  the  claim  was  made  that  it  was 
the  duty  of  the  plaintiff  to  have  kept  watch 
at  all  times,  ana  to  have  protected  himself ; 
that  when  he  entered  the  employ  ol  the  com- 
pany he  knew  the  dangers  of  such  employ- 
ment, and  assumed  the  risks  incident  thereto ; 
and  also  that  the  accident  was  caused  by  a 
fellow  servant.  The  charge  of  the  court 
places  the  liability  of  the  defendant  upon  the 
ground  that  it  was  negligence  ji^r  m  to  shunt 
cars  in  a  railroad  yara,  thus  moving  them 
from  place  to  place  by  kicking  them  back- 
ward by  the  engine,  unattended,  without  a 
brakeman  or  lookout.  We  held  in  Sc/iindler 
V.  Milwaukee  L.  8.  A  W,  B.  Co.,  87  Mich. 
410,  that  it  was  gross  negligence  to  shunt 
cars  across  a  highway  unattended,  in  face  of 
the  fact  that  people  were  constantly  passing 
and  repassing.  In  that  case  a  young  bov  was 
injured  while  crossing  the  track  on  the  liigh- 
way.  That  case  was  decided  upon  its  own 
I>eculiar  facts.  In  the  present  case  the  plain- 
tiff was  an  employ 6  of  the  defendant  com- 
pany, and  had  knowledge  of  the  manner  in 
which  the  work  was  done.  •  He  had  worked 
there  for  several  months  during  two  seasons, 
and  it  is  shown  that  during  all  that  time  the 
company  had  been  accustomed  to  make  up  its 
trains  in  that  manner.  He  says :  "  We  had 
to  watch  out  for  ourselves,  because  we  could 
not  tell  whereabouts  they  were  coming. "  It 
is  settled  that  a  servant  assumes  Uie  onlinary 
risks  of  the  service  upon  which  he  enters 
which  are  known  to  him  or  could  have  been 
known  to  him  with  ordinary  care.  In  Murphy 
▼.  New  York  Cent.  A  H.  R  R.  Co.,  11  Daly, 
123,  it  appeared  that  the  deceased,  while  in 
the  employ  of  the  defendant,  and  at  work  as 
a  laborer  upon  the  tracks  in  the  yard,  was 
struck  and  fatally  injured  by  a  car  coming 
from  behind  him  without  a  brakeman  upon 
it,  and  to  which  impetus  had  been  given  by 
a  detached  locomotive.  This  method  of 
moving  cars  over  their  tracks  sometimes  with 
21  L.  a  A. 


and  sometimes  without  a  brakeman  was  daily 
practiced  by  defendant.  The  deceased  had 
been  employed  tliere  for  more  than  a  month 
before  he  was  injured,  and  only  a  day  or  two 
before  the  accident  he  had  been  warned  of  the 
danger  by  defendant's  foreman.  It  was  held 
that  a  motion  by  defendant  to  dismiss  the 
complaint  should  have  been  granted,  as 
deceased  had  failed  to  exercise  ordinary  care 
for  his  own  safety;  also  that  upon  the  facts 
disclosed  he  must  be  charged  with  knowledge 
Uiat  the  cars  were  moved  in  this  way,  and 
must  be  deemed  to  have  assumed  the  risks 
Incident  thereto  as  one  of  the  'risks  of  his 
employment.  The  same  doctrine  was  laid 
down  in  Campbell  v.  Pennayhania  R,  Co, 
(Pa.)  reported  in  3  Atl.  Rep.  489.  There  it 
was  held  that  when  an  employ 6  is  fully 
cognizant  of  the  danger  to  which  he  is  ex- 
posed from  the  negligent  shunting  of  cars 
on  the  tracks  where  he  is  from  time  to  time 
at  work,  and  knows  that  his  safety  depends 
upon  the  care  exercised  by  his  fellow  servants 
in  shunting  the  cars  in,  and  is  aware  of  the 
precaution  taken  by  the  railroad,  he  cannot 
recover  for  an  accident  caused  by  the  neg- 
liirence  of  a  fellow  servant. 

The  court  charged  that  the  trainmen  and 
the  plaintiff  were  fellow  servants,  but  di- 
rected the  jury  that  if  the  company  retained 
servants  in  its  employ  after  it  knew  of  their 
incompetency  it  would  be  liable  for  their  acts 
of  incompetency.  The  only  warrant  for  this 
charge  was  the'claim  that  it  was  negligence 
per  se  to  shunt  the  cars  back  in  the  "manner 
stated.  It  was  shown  that  this  had  been  the 
custom  of  the  company  for  many  years,  and 
it  is  quite  apparent  from  the  plaintiff's  own 
testimony  that  he  was  aware  of  the  danger 
in  which  he  stood  while  working  in  the  yard. 
While  it  might  be  gross  negligence  to  shunt 
cars  in  that  way  across  a  public  street,  where 
people  are  constantly  passing,  as  in  the 
Schindler  Case,  supra,  yet  it  cannot  be  said 
as  a  matter  of  law  that  it  would  be  in  a  yard 
where  trains  are  being  made  up,  and  where 
employes  well  know  of  that  manner  of  mak- 
ing up  trains.  It  was  at  least  a  question  for 
the  jury  to  determine  whether,  under  the 
circumstances  of  the  case,  it  were  negl  igence. 
The  court  was  not  in  error  in  holding  the 
parties  fellow  servants  under  the  rule  laid 
down  in  Peterson  v.  Chicago  db  N.  W.  R.  Co. , 
67  Mich.  109,  and  the  cases  there  cited ;  but 
it  was  error  to  hold  the  acts  of  the  trainmen 
negligent  per  se,  and  stating  to  the  jury  that 
the  company  could  be  held  liable  to  the  plain- 
tiff for  the  acts  of  his  fellow  servants,  even 
though  those  aces  were  negligent. 

We  are  also  of  the  opinion  that  the  record 
discloses  such  a  state  of  facts  that  the  court 
should  have  directed  the  jury  that  the  plain- 
tiff was  himself  guilty  of  negligence.  He 
knew  the  danger,  saw  the  train  beine  made 
up,  and  should  have  kept  an  outlook.  He 
did  nothing  of  the  kind,  but  carelessly  turned 
his  back  to  the  moving  cars. 

The  judgment  below  must  be  Tewrsed,  and  a 
new  trial  granted. 

Grant,  J.,  did  not  sit;  Hooker,  Oh.  «/., 
and  Montipomery,  </. ,  concurred ;  Me* 
Orath*  </.,  concurred  in  the  result. 
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Mary  Stuart  COFFIN  et  <U. 

c. 

Wimam  B.  THOMPSON  ei  al..  Board  of 

£lection  Commissioners  of  Detroit 


Edward  H.  KENNEDY  et  oL 

V. 

Eazen  S.  PINGREE,  Mayor   and  the  Clerk 
&  Common  Council  of  Detroit. 


I- 


.Miota. 


..I 


An  act  to  attve  women  the  right  to  TOte 
for  ■ehocO,  Tillage,  and  dty  ollleerst  is 
in  violation  of  a  oonatitntion  which 
C^ves  to  men  only  the  rinrht  to  vote  "Id  all 

elections,"  although  other  provteioiis  of  the  con- 
■tltutlon  allow  the  lesrlslatttre  to  provide  for  the 
oncanlzatiOD  of  cities  and  villages,  to  direct  the 
manner  in  which  their  oiBoers,  other  than  Judi- 
oial«  shall  he  elected  or  appointed. 

(October  24, 1BQ8J 


APPLICATION  for  a  writ  of  mandamos  hj 
Maiy  Stuart  Coffin  and  Mary  E.  Bomett 
against  the  Board  of  Election  Commisaionen 
or  Detroit  to  compel  the  respondents  to  act 
under  a  recent  statute  passed  by  the  legisla- 
ture, which  conferred  upon  women  the  right 
to  Toie  at  municipal  elections.     Writ  r^usecL 

Application  for  a  writ  of  mandamus  by  Ed- 
ward H.  Kennedy  and  Henir  8.  Potter  against 
the  Common  Council  of  Detroit  to  compel 
them  to  vacate  certain  proceedings  which  they 
had  taken  for  the  purpose  of  carrying  into 
effect  a  recent  statute  of  the  legislature,  con- 
ferring upon  women  the  right  to  vote  at  mu- 
nicipal elections.     Writ  granted. 

The  fads  are  stated  in  the  opinion. 

Mr.  Henry  A«  Haii^h,  for  relators,  Maiy 
Stuart  Coffined  02.  ; 

With  respect  to  officers  not  mentioned  in  the 
constitution,  and  also  officers  which  the  legis- 
lature is  authorized  to  create,  the  doctrine  has 
been  clearly  laid  down  that  such  officers  may 
be  chosen  by  electors  having  such  qualtfica- 


Ncrm.— Bight  of  women  to  vote. 

The  14th  Amendment  to  the  Oonstitution  of  the 
United  States  provides:  ^*All  persons  bom  or  natu- 
ralized in  the  United  States,  snd  subject  to  t  he  Juria- 
diction  thereof,  are  citizens  of  the  United  States, 
and  of  the  state  wherein  they  reside.  No  state 
shall  make  or  enforce  any  law  which  shall  abrldxe 
the  privileges  and  immunities  of  citizens  of  the 
United  States." 

And  the  15th  Amendment  provides:  '^Section  "L 
The  right  of  citizens  of  the  United  States  to  vote 
shall  not  be  denied  or  abridged  by  the  United 
States  or  by  any  state,  on  account  of  race,  color, 
or  previous  condition  of  servitude.** 

In  Spencer  v.  Board  of  Registration*  1  McArth. 
109, 29  Am.  Rep.  68SS,  the  court  held  that  these  pro- 
visions were  the  creation  of  a  constitutional  con- 
dition that  required  the  supervention  of  legislative 
power  in  the  ezercise  of  legislative  discretion  to 
give  It  effect. 

And  further,  that  the  oonstituttonal  capacity  of 
becoming  a  voter  was  dormant  until  made  effect- 
ive by  legislative  action.   Ibid. 

The  right  to  vote  is  not  an  absolute  one.  Ibid,: 
People  V.  Barber,  48  Hun,  198. 

It  is  a  right  or  privilege  arising  under  the  consti- 
tution of  the  state,  and  not  under  the  Constitution 
of  the  United  States.  United  States  v.  Anthony, 
11  Blatchf .  200,  where  the  defendant  was  prosecuted 
lor  illegal  voting  at  an  election  for  representatives 
for  congress  contrary  to  the  New  York  law,  and 
found  guilty. 

If  the  right  belongs  to  any  particular  person  it  is 
because  such  person  is  entitled  to  it  by  the  laws  of 
the  state  where  he  offers  to  exercise  it,  and  not  be- 
cause of  citizenship  of  the  United  States.   Ibid, 

To  the  same  effect,  People  v.  Barber,  supra. 

Suffrage  wus  not  coextensive  with  the  citizenship 
of  the  states  at  the  time  it  was  adopted,  and  was 
not  intended  to  make  all  citiaens  voters.  Minor  v. 
Happersett,  88  U.  S.  21  Wall.  182, 22  L.  ed.  627. 

The  Uth  and  16tb  Amendments  to  the  Oonstitu- 
tion of  the  United  States  do  not  extend  to  the 
right  of  women  to  vote.  Van  Yalkenburgh  y. 
Brown,  48  Cai.  48, 13  Am.  Rep.  186. 

Wbere  action  was  brought  for  refusing  to  regis- 
ter the  female  plaUitiff  in  Missouri  as  a  voter,  the 
oourt  held  that  the  United  States  Oonstitution  did 
not  confer  the  right  of  suffrage  upon  any  one, 
and  that  therefore  the  constitutions  of  the  several 
states  which  confined  the  right  to  male  persons 
were  not  necessarily  void.  Minor  v.  Happersett, 
supra. 
21  L.  R.  A. 


Article  TH.  section  1,  of  the  Constitution  of  Col- 
orado, gives  women  the  right  to  vote  at  any  school 
district  election. 

And  section  2  gives  the  general  assembly  power 
to  enact  laws  to  extend  the  right  of  suffrage  to 
women,  such  enactment  to  be  submitted  to  the 
vote  of  the  qualified  electors  at  a  general  election 
and  approved  by  a  majority  of  such  voters. 

At  the  Colorado  election  held  in  November,  IBBSL 
the  people  extended  the  right  of  suffrage  equally 
to  women  pursuant  to  the  powers  vested  in  the 
people  by  the  above  sections  of  the  Constitution. 

Like  provisions  would  seem  to  be  contained,  as  to 
school  elections,  in  the  constitutions  of  Mont,  IX, 
10:  North  Dakota,  V.  128;  South  Dakota,  VII. «. 

And  by  the  Constitution  of  Idaho,  VL  4;  North 
Dakota,  Y.  122,  and  South  Dakota,  VIL  2,  univer- 
sal suffrage  may  be  extended  to  women. 

By  the  first  section  of  the  Illinois  Act  of  JuneU, 
1801,  women  possessing  the  qualiflcations  spedfled 
therein  are  entitied  to  vote  at  any  election  held  for 
choosing  any  officer  under  the  general  or  special 
school  laws  of  the  state  if  registered  as  therein 
provided. 

Under  this  section  of  the  Act  it  was  held  in  Plum- 
mer  v.  Yost,  10  L.  R.  A.  110,  144  IlL  68,  that  women 
had  a  right  to  vote  at  any  election  of  school  offi- 
cers, though  not  at  elections  for  the  superintend- 
ents of  public  instructiou  and  county  superin- 
tendents of  schools,  section  1  of  article  7  of  the 
Constitution  prescribing  the  qualiflcationa  of 
voters  in  the  latter  elections. 

The  same  in  effect  la  People  y,  English,  15  L.  R. 
A.  181,  189111.682. 

In  Wheeler  v.  Brady,  U  Kan.  80,  the  court  held 
that  women  might  vote  for  the  election  of  a  school 
district  treasurer,  under  the  statutes  regulating 
elections  at  district  meetings,  even  though  they 
could  not  vote  for  either  state  or  county  superin- 
tendent of  public  instruction. 

See  also  Winans  v.  Williams,  6  E^an.  227,  and  State 
y.  Parry,  post,  660. 

Where  the  plaintiff  claimed  the  right  to  vote  at 
the  annual  city  election  by  virtue  of  section  10  of 
the  Act  incorporating  a  board  of  education,  in 
conjunction  with  section  6048  of  Howoirs  Statutes 
relating  to  primary  schools,  the  court  held  that 
such  election  was  not  a  school  meeting  and  that  the 
primary  school  laws  were  inapplicable  to  suoh  elec- 
tions.   Mudge  V.  Jones,  60  Mich.  166. 

By  the  Compiled  Statutes  of  Nebraska,  section  4, 
subdivision  4, 466,  women  resident  in  the  district 
forty  days  and  owning  real  property  therein  ara 


See  also  21  L.  R.  A.  669;  22  L.  R.  A.  124;  26  L.  R.  A.  781;  S2  L.  R.  A* 
87  L.  R.  A.  644;  39  L.  R.  A.  768. 
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tioDS  88  the  legislature  may  see  fit  to  prescribe, 
and  it  is  upon  this  broad  doctrine  that  relators 
•claim  the  right  to  Tote  for  all  city  ofiQcials  in 
Che  city  of  Detroit. 

Bdles  y.  Burr,  7«  Mich.  1. 

Following  the  logic  of  Belles  v.  Burr,  re- 
garding the  power  of  the  legislature  in  school 
affairs,  the  legislature  of  1893  has  assumed  to 
exercise  a  similar  power  in  yillage  and  city 
affairs. 

The  two  cases^  if  not  identical,  are  on  strik- 
ing parallel. 

The  progress  sought  to  be  accomplished  by 
onr  state  legislature  in  enacting  tiie  law  upon 
which  the  relators  rely,  has  been  attained  in 
another  part  of  the  country  without  constitu- 
tional amendment  and  without  proyoking  liti- 
gation. 

Wheeler  y.  Brady,  15  Kan.  26. 

Relators  claim  the  right  to  yote  for  all,  saye 
possibly  one  of  the  Judicial  officers,  as  well  as 
for  other  oifflcers  to  be  elected. 

As  to  whether  the  Justice  of  the  peace  is  a 
city  officer,  relators  are  in  doubt.    That  offi- 


cial is  to  be  elected  at  the  coming  city  election 
in  which  relators  are  given  the  right  to  vote. 
If  the  strict  letter  of  Belles  y.  Burr  is  to  be 
foUowed  relators  cannot  claim  the  right  to 
yote  for  him.  He  would  in  that  event  have  to 
be  put  on  a  separate  ballot,  as  respondents  con- 
template, and  as  is  the  practice  with  candidates 
for  alderman  and  inspector  of  elections. 

DetraU  y.  Bush,  10  L.  R.  A.  171,  82  Mich. 
541;  Sisters  of  Charity  y.  Detroit,  9  Mich.  98. 

The  recorder  of  the  city  of  Detroit  and  the 
dty  police  iustice  are  not  officers  specifically 
mentioned  in  the  constitution. 

As  much  of  every  legislative  act  as  is  not  di- 
rectly contrary  to  expressed  or  necessarily 
implied  constitutional  inhibition  must  be  given 
effect,  if  its  execution  is  possible. 

Bank  of  United  States  y.  Owens,  27  U.  8.  3 
Pet.  527, 7  L.  ed.  627;  Cooley,  Const  Lim.  178. 

It  is  assumed  that  the  validity  of  an  educa- 
tional qualification  will  not  in  itself  be  ques- 
tioned. 

It  may  be  true  that  the  framers  of  the  con- 
stitution did   not   contemplate  that   women 


«ntlt]ed  to  yote  at  any  district  meettoer*  so  every 
woman  owning  personal  property  aasessed  Id  her 
own  name  at  the  last  aaseesment  Is  entitled  to  vote 
et  any  district  meeting,  and  every  woman  resident 
for  such  period  bavhisr  children  of  school  age  has 
the  Uke  privilege.  Comp.  6tat«  chap.  79,  subdiv.  2, 
«4. 

In  State  v.  Cones,  16  Neb.  444,  the  court  held  that 
ibe  above  statute  was  valid  and  did  not  conflict 
with  the  constitution  of  the  state.  Wheeler  v. 
Brady,  supra.  Opinion  of  Justices,  116  Maak  602, 
followed. 

So  it  has  been  held  that  an  act  glvlnflr  women  the 
right  to  vote  at  school  meetings  Is  constitutional, 
provided  they  posseas  the  qualifloations  prescribed 
l>y  the  aot.  State  v.  Cones,  and  Wheeler  y.  Brady, 
supra;  and  see  Opinions  of  Justices,  supra,  wherein 
the  right  to  vote  on  such  boards  or  at  such  meet- 
ings would  seem  to  be'inferred  from  the  right  to 
«lt  ou  such  boards. 

Where  an  application  was  made  for  the  cancella- 
tion from  the  registry  lists  of  the  names  of  certain 
womep  registered  under  the  Laws  of  New  7ork, 
18BSL,  daimiog  the  right  to  vote  for  the  office  of 
«chool  oommlssioner,  the  court  held  that  the  Act  of 
1802,  chap.  214«  giving  them  the  right  to  vote  for 
<«uoh  ofaoe,  was  a  violation  of  the  constitutional 
provisions,  and  that  they  could  not  vote.  In  the 
Matter  of  Oancellation  of  Names  from  Registry 
I.l8t8,5MJtoo.876. 

Some  other  cases  have  recently  been  decided  at 
the  special  term  in  this  state,  which  would  seem  to 
conflict  with  the  above  opinion,  but  as  they  are 
not  yet  reported  cannot  be  here  fully  noted. 

Where  the  defendant  was  Indicted  for  voting  at 
41  general  election  .contrary  to  the  lavrs  of  New 
Tork,  1  Rev.  Stat.  400. 7eh  ed.,  which  made  it  a  mis- 
4lemeanor  for  any  person  to  vote  who  was  not 
<qaalifled,  under  the  laws  of  the  state.  It  was  con- 
tended that  the  defendant  was  not  within  the  stat^ 
«te  as  section  1,  article  2,  of  the  Constitution  which 
•defined  the  right  and  quaUllcationg  of  voters  was 
AOt  law,  but  the  court  affirmed  the  conviction 
lioldlng  that  the  constitution  must  be  taken  as  en- 
grafted into  the  statute.  People  v.  Barber,  48 
Jiun,  196. 

The  word  ''freeman**  contained  in  section  1.  arti- 
•cle  8,  of  the  Constitution  of  Pennsylvania,  does  not 
extend  the  right  to  yote  to  females.  Bumham  y. 
lAining,  0  Pblla.  241. 

And  It  hHH  been  held  that  a  law  providing  that  all 
t3lL.H.^ 


male  voters  shall  be  taxpayers,  not  imposing  the 
same  imposition  upon  female  taxpayers  is  yoid  as 
to  such  male  voters.  Lyman  v.  Martin,  2  Utah,  186. 
In  School  Dlst.  No.  1  v.  Brldport.  68  Vt  888.  de- 
olded  under  the  Revised  Laws,  section  624,  which 
gives  women  the  same  right  to  vote  as  m^i  in  all 
school  district  meetings,  it  appeared  that  a  female 
yoter  had  not  been  listed  at  the  previous  annual 
assessment  as  required  by  the  law  of  that  state,  and 
the  court  hold  that  she  was  not  a  legal  voter  even 
though  she  showed  that  she  ought  to  have  been 


And  by  section  826,  HUPs  Anno.  Stat.,  voL  U 
chap.  10,  of  Washington,  the  right  to  vote  at  any 
school  election  is  extended  to  females. 

Section  2  of  article  6  of  the  Constitution  of  that 
state  gives  the  legislature  power  to  extend  the 
eleotiye  franchise  at  any  school  election  to  women. 

And  it  has  been  held  that  the  Act  of  1888,  giving 
the  right  of  suflFrage  to  women,  was  void  by  reason 
of  the  organic  act  of  Washington  territory  under 
which  the  word  **citlzenB"  extends  to  males  only. 
Bloomer  v.  Todd,  1 L.  R.  A.  Ill,  8  Wash.  Terr.  500. 

Under  the  Wisconsin  Laws  of  1885,  chap.  211,  seo- 
tion  1,  every  woman  citizen,  of  the  age  of  twenty- 
one.  resident  in  the  state  one  year  and  in  the 
election  district  ten  days  prior  to  election,  may 
vote  at  any  election  relating  to  school  matters. 

But  in  Gilkey  v.  McElnley,  75  Wis.  548,  the  court 
held  that  the  above  section  was  not  self  executing 
in  respect  to  an  election  at  which  officers  other 
than  school  officers  were  to  be  chosen,  even  though 
school  officers  were  to  be  chosen  at  the  same  elec- 
tion, as  neither  that  chapter,  nor  any  statute,  had 
prescribed  a  procedure  by  which  such  new  class  of 
voters,  with  a  limited  right  of  suffrage,  could  law- 
fully be  received  by  the  election  board,  and  that 
therefore  the  votes  of  thirty-three  women  voten 
should  have  been  discarded,  at  the  general  election 
of  1888.    Oassoday,  J.,  dissenting. 

To  the  same  effect.  Brown  v.  Phillips,  71  Wis.  280^ 
wherein  the  court  held  that  an  election  for  the 
choosing  of  school  officers  or  employes  was  con- 
templated by  the  above  statute. 

Section  1106  of  the  Revised  Statutes  of  Wyoming 
extends  the  right  to  vote  to  females  at  every  eleo* 
Hon.    8.  L.  1879,  chap.  50,  •  L 

For  the  right  to  vote  at  a  municipal  election  as  m 
representative  of  property  interests  Irrespective  of 
of  sex,  see  Wilson  v.  Florence  (8.  a  )  20  L.  R.  \.  7201 
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should  vote  at  city  and  school  elections.  But  it 
does  not  by  any  means  follow  that  they  in- 
tended  the  contrary.  The  truth  probably  is 
that  they  had  no  intention  one  way  or  the 
other ;  that  the  matter  was  not  even  thoueht 
of.  To  hold  an  act  unconstitutional  on  that 
ground  would  be  to  so  hold  it  not  upon  the 
expressed  intention  of  the  constitution,  but 
upon  the  presumed  absence  of  intention.  That 
is  a  dangerous  doctrine.  It  simply  means  that 
the  leeialature  cannot  pass  a  law  unless  it  af- 
firmatTvely  appears  that  the  framer.s  of  the 
constitution  intended  that  such  a  law  should 
be  enacted.  That  would  put  a  stop  to  all 
progress. 

Opinions  of  Judges,  62  Me.  696. 

Mr,  John  Atkinson*  also  for  relators 
ComnetaL: 

It  is  oi^y  from  constitutional  provisions 
limiting  the  legislative  power  and  controlling 
the  legislative  will  that  courts  derive  authority 
to  declare  void  any  legislative  enactment. 

People  Y.  Blodgett,  18  Mich.  161 ;  People  v. 
Gallagher,  4  Mich.  244;  8eart  ▼.  CattreU,  5 
Mich.  261;  Tyler  v.  People,  8  Mich.  888. 

Section  1  of  article  7  provides:  "In  all 
elections  every  male  citizen  .  •  •  shall  be 
an  elector  and  entitled  to  vote." 

It  does  not  follow  from  this  that  the  privi- 
lege maj  not  be  extended  to  others  not  de- 
scribed m  the  constitution. 

Green  v.  SJiumway,  89  N.  Y.  418;  Brnwn  v. 
Orover,  6  Bush,  1 ;  Quinn  v.  State,  85  Ind. 
486,  9  Am.  Rep.  754 ;  Hvber  v.  Seily,  58  Pa. 
112;  People  Y.  Canaday,  73  N.  C.  198,21  Am. 
Rep.  465. 

Section  18  of  article  15  provides:  "The  legis- 
lature shall  provide  for  the  incorporation  and 
organization  of  cities  and  villages."  Section 
14  provides:  "The  Judicial  officers  of  cities 
and  villages  shall  be  elected,  and  all  other  offi- 
cers shall  be  elected  or  appointed  at  such  time 
and  in  such  manner  as  the  legislature  may  di- 
rect." 

Suppose  the  legislature  should  make  all  city 
officers  appointive,  is  there  any  doubt  of  its 
power  to  do  so?  But  in  that  case,  who  would 
appoint  them?  They  are  to  be  appointed  in 
such  manner  as  the  legislature  shall  direct 
Can  it  not,  under  this  clause,  name  the  ap- 
pointing power?  Must  it  name  the  electors? 
If  so,  an  appointment  and  an  election  would 
mean  the  same  thing.  Is  it  not  clear  that  they 
were  intended  to  be  something  different?  Are 
we  not  compelled,  in  order  to  give  the  pro- 
vision any  meaning,  to  say  that  the  legislature 
may  make  officers  appointive  and  name  the 
appointing  power?  * 

But  the  provision  as  to  elections  is  the  same. 
If,  under  this  clause,  the  legislature  may  deal 
thus  largely  with  appointive  officers,  may  it 
not  do  the  same  with  elective  ones?  May  it 
not,  under  this  clause,  ordain  the  manner  in 
which  elections  shall  be  held? 

Mr,  James  H.  Pound,  for  relators  Ken- 
nedy etal,: 

Allowing  one  class  the  rf^ht  of  suffrage  by 
the  constitution  by  implication  denies  the  right 
of  the  legislature  to  confer  the  same  right  on 
any  other  class. 

A  constitutional  provision  as  to  who  shall  be 
electors  covers  the  entire  ground  and  cannot 
31  L.  R.  A. 


be  enlarged,  except  by  constitutional  enact- 
ment. 

Cooley,  Const.  Lim.  *68;  1  Story,  Const 

430:  United  Stateer.  /Wi^r,  6U.S.  2Cranch^ 
858,  2  L.  ed.  804;  MeOvUoah  v.  Maryland,  1% 
U.  8.  4  Wheat.  428,  4  L.  ed.  606. 

Where  the  constitution  defines  the  circum- 
stances under  which  a  right  may  be  exercised 
or  a  penalty  imposed,  the  specification  is  an 
implied  prohibition  against  legislative  intn- 
ferenoe  to  add  to  the  condition  or  to  extend 
thepenalty  to  other  cases. 

Tnomae  v.  Owens,  4  Md.  189;  Ttimm  v.  Farr,, 
24  Ark.  161,  87  Am.  Dec.  52;  .S^.  Jose^  4b  2>. 
a  R.  Co,  V.  Buchanan  County  Ot.  89  Mo.  485; 
State  V.  Williams,  6  Wis.  808;  Monroe  v.  Col- 
lins, 17  Ohio  St.  666;  State  v.  Symonds,  57  Me. 
148;  State  v.  Staten,  6  Coldw.  248;  Davies  v. 
MeKeeby,  6  Nev.  869;  MeCafferty  y.  Guyer,  S» 
Pa.  119;  People  v.  Engli^  16  L.  R.  A.  18U 
189  ni.  622. 

Women  are  not  competent  to  hold  office  ta 
notaries  public 

Be  Women  as  Notaries  PuUic,  6  L.  R.  A. 
842.  160  Mass.  686;  Be  House  BiU  No.  166,  ^ 
Colo.  628. 

As  a  practical  fact  the  sovereignty  is  vested 
in  those  persons  who  are  permittra  by  the  con- 
stitution of  the  state  to  exercise  the  elective 
franchise. 

Those  persons  may  have  been  designated  by 
description  either  in  the  enabling  act  or  by  the 
convention,  who  framed  the  constitution;  cer- 
tain classes  have  been  universally  excluded, 
and  among  others,  woman,  which  was  done 
from  mixed  motives,  but  mainly,  perhaps,  be- 
cause in  the  natural  relation  of  marriage  she 
was  supposed  to  be  under  the  influence  of  her 
husband,  and  where  the  common  law  prevailed 
actually  was  in  a  condition  of  dependence 
upon,  and  subject  to  him. 

Cooley,  Const.  Lim.  p.  29;  Opinion  of  Justices, 
18  Pick.  575;  State  v.  Woodruff,  2  Day,  504,  2 
Am.  Dea  122;  CaUin  v.  Smith,  2  Serg.  &  R 
267. 

Whatever  the  rule  that  is  once  established, 
it  must  remain  fixed  until  those  who  by  meana 
of  it  have  the  power  of  the  state  put  into  their 
hands,  see  fit  to  invite  others  to  participate- 
with  them  in  its  exercise. 

Cooley,  Const  Um.  p.  80. 

In  the  consideration  of  a  constitutional  gifft 
in  the  wav  of  a  recognition  of  a  class  the  con- 
stitutional language  should  be  strictly  con- 
strued 

Peo^  v.  Bean,  14  Mich.  406. 

Wherever  the  constitution  has  prescribed 
the  qualifications  of  electors,  they  cannot  be 
changed  or  added  to  by  the  legislature,  or 
otherwise  than  by  an  amendment  of  the  con- 
stitution. 

MeCafferty  v.  Guyer,  Danes  v.  McKeeby, 
State  V.  Symonds  and  Monroe  y.  Collins,  supra; 
Brown  v.  Qrover,  6  Bush,  1. 

In  nearly  all  countries,  the  right  of  suffrage 
has  been  denied  to  females. 

6  Am.  &  £ng.  Encyclop.  Law,  p.  260. 

The  legislature  cannot  extend  the  right  of 
suffrage  to  those  not  possessed  of  the  constitu- 
tional qualifications,  nor  permit  it  be  exercised 
in  a  different  way  from  that  preecribed  in  the 
constitution. 
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6  Am.  &  Eng.  Encjclop.  Law,  p.  268;  Chase 
V.  MiOer,  41  Pa.  408;  Bovrland  v.  Hildreth,  26 
Cal.  161;  PeopU  v.  Blodgett,  18  Mich.  127. 

A  womao  is  not  a  freeaian  within  the  meaa- 
ine  of  the  PenDsylvaDia  Constitution,  art.  1, 
g  I,  which  confers  the  right  of  ao  elector  upon 
everj  freeman  of  the  fuU  age  of  twenty-one 
years. 

Bumham  t.  Luning,  9  Phila.  841;  United 
BtaUe  y.  Anthony,  11  Blatchf.  200;  Sfpencer  v. 
Board  of  JSegisiration,  1  McArth.  160,  20  Am. 
Bep.  582. 

And  whenever  legislation  of  the  kind  at- 
tacked in  this  case  has  been  sustained,  it  is  be- 
cause the  constitution  permitted  it. 

Broum  ▼.  PhiUip»,  71  Wis.  280;  Bobineon'e 
Caee,  181  Mass.  877,  41  Am.  Rep.  280;  Brad- 
weU  Y.  JUinoU,  88  U.  S.  16  Wall.  180,  21  L. 
ed.  442;  He  BradmU,  55  111.  585;  Be  QoodeU, 
80  Wis.  282,  20  Am.  Rep.  42;  Cooley,  Const. 
Lim.  p.  602;  (Jawn  t.  Foeter,  12  Pick.  488,  28 
Am.  Bee.  682:  Monroe  v.  Colline,  17  Ohio  St. 
665;  1  Story,  Const.  §  586;  The  Federalist,  No. 
62;  2  Elliot,  Debates  on  Federal  Const.  88;  2 
Wilson,  Lnw  Lectures,  128,  180,  181;  BeUee  y. 
Burr,  76  Mich.  1;  Mud^e  v.  Jonee,  59  Mich. 
166. 

The  words  "all  elections"  coyer  the  present 
case,  unless  specifically  reserved. 

Minor  v.  Happereett,  88  U.  8.  21  Wall.  162, 
22  L.  ed.  627. 

This  law  is  unconstitutional  as  imposing  a 
test  to  the  right  to  vote,  which  is  prohibited 
by  article  18,  §  1. 

AityQen,  v.  Detroit,  68  Mich.  216,  55  Am. 
Bep.  676. 

This  law  is  unconstitutional  as  unequal  and 
partial  legislation. 

Cooley,  Const.  Lim.  p.  898;  People  v.  Barber, 
4»  Hun,  188;  Toyman  y.  Martin,  2  Utah,  186. 
Bee  also  PHeszUben  y.  Shalicroes  (Del.)  8  L.  R. 
A.  887;  Barland  ▼.  Territory,  8  Wash.  Terr. 
181. 

Mr,  A.  A.  EUia,  Atty-Oen. ,  for  respondents 
the  Board  of  Election  Commipsioners: 

Wherever  the  constitution  has  prescribed 
the  qualifications  of  electors,  they  cannot  be 
changed  or  added  to  by  the  legislature,  or 
otherwise  than  by  an  amendment  of  the  con- 
stitution. 

Cooley,  Const.  Lim.  p.  699;  McCaferty  y. 
Onyer,  59  Pa.  109.  See  also  People  y.  Eng- 
Ueh,  15  L.  R.  A.  181.  189  Ind.  622;  Atty-Qen. 
▼.  Detroit,  58  Mich.  216,  65  Am.  Rep.  675; 
People  V.  Barber,  48  Hun,  198;  People  v.  Peaee, 
27  N.  Y.  62. 

This  act  is  not  in  harmony  with  the  Four- 
teenth Amendment  to  the  Federal  Constitution. 

The  regulation  in  this  case  providing  two 
sepaivte  and  distinct  qualifications  in  order  to 
haye  the  right  to  vote  for  the  same  man  for 
ofiBlce,  or  in  other  words,  providing  that  a 
woman  shall  not  only  have  the  qualifications 
that  a  man  has,  but  shall  also  be  able  to  read 
the  constitution,  makes  two  separate  and  dis- 
tinct classes  of  persons,  or  requires  two  sepa- 
rate and  distinct  qualifications,  one  including 
all  of  the  one  and  other  qualifications  in  order 
to  exercise  the  privilege  extended. 

MieitouH  y.  Lewie,  101  U.  S.  29,  25  L.  ed. 
991:  Lyman  y.  Martin,  2  Utah.  186;  Cooley, 
Const  Lim.  p.  602;  American  Law  of  Elec- 
tions, g  8;  AttyOen.  y.  Detroit,  58  Mich.  216, 
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56  Am.  Rep.  676;  Maynard  y.  Kent  County 
Canvaseere,  11  L.  R<  A.  83:3,  84  Mich.  244. 

Mr.  Edwin  F.  Conely^  also  for  respond* 
ents  the  Board  of  Election  Commissioners: 

It  is  not  within  the  power  of  the  legislature 
to  confer  validly  upon  women  the  ri^ht  to  vota- 
for  municipal  ofi9cers  in  cities  and  villages,  a» 
attempted  in  the  act  under  consideration. 

J^eople  y.  Elodgett,  18  Mich.  127;  PeopU  v. 
Dean,  14  Mich.  406;  Atty  Gen.  y.  Detroit,  5a 
Mich.  218,  56  Am.  Rep.  675;  Mudge  v.  Jonee, 
59  Mich.  165;  Belles  y.  Burr,  76  Mich.  1. 

Repeated  attempts  were  made  to  eliminate 
the  word  "white'^  from  the  Constitution  of 
1850,  with  final  success. 

But  it  was  by  this  method,  and  not  by  legis- 
lation, that  the  right  to  vote  was  extended. 

It  was  also  attempted,  in  1874,  to  extend  the 
elective  franchise  to  women,  but  the  effort 
failed  by  a  vote  of  185,957  noes  against  4,077 
ayea. 

1  he  le^slature  has  no  such  power  over  the 
qualifications  of  electors  in  cities  as  is  claimed 
in  this  case. 

Mr.  Justice  Champlin,  in  BeUes  y.  Burr,  76 
Mich.  1,  says:  "School  districts  are  regarded 
as  municipal  corporations." 

While  this  is  true  in  a  qualified  sense,  the 
fact  that  the  school  district  is  a  municipal  cor- 
poration is  not  the  t^t  by  which  we  can  de- 
termine whether  or  not  the  legislature  has  full 
control  of  the  electors  of  cities  and  villages. 

The  constitution  provides  not  only  for  coun- 
ties and  townships,  but  also  enumerates  their 
well-recognized  and  pre-existing  ofiicers,  and 
perpetuates  them*. 

Const,  arts.  10. 11. 

We  must,  therefore,  inevitably  conclude 
that  the  generic  term  "municipal  corpora- 
tions," used  in  this  connection,  does  not  fur- 
nish the  weans  of  determining  the  questions 
involved;  for  the  county  and  townsnip  offi- 
cers, though  officers  of  municipal  corporations, 
are  constitutional  officers  and  must  be  elected 
b^  electors  qualified  as  the  organic  law  pro- 
vides. 

Mr,  Thomas  T,  Leete,  Jr.,  with  Mr. 
John  B.  Corliss,  City  Counselor,  for  res- 
pondents the  Mayor  and  City  Council: 

It  will  be  conceded  by  respondents  that  the 
l^slature  cannot  grant  the  right  to  vote  for 
officers  specified  in  the  state  constitution  to 
those  who  do  not  possess  tbe  qualifications  .of 
electors  under  the  constitution. 

Belles  v.  Burr,  76  Mich.  7;  People  v.  Bng- 
lish,  15  L.  R.  A.  181.  189  Ind.  622. 

It  is,  however,  as  clearly  decided  that  where 
the  office  for  which  the  votes  are  to  be  counted 
is  an  office  not  created  by  the  state  constitu- 
tion, but  by  tbe  legislature  under  the  power 
conferred  upon  it,  then  the  legislature  may 
prescribe  and  determine  the  qualifications  of 
the  electors  who  shall  choose  such  officer. 

Belles  y.  Burr,  supra;  8Utte  v.  Cones,  .15 
Neb.  444;  Wheeler  v.  Brady,  15  Kan.  27. 

The  constitution  of  the  state  provides:  "The 
legislature  shall  provide  for  the  incorporation 
and  oriranization  of  cities  and  villa^  and 
shall  restrict  their  powers  of  taxation,  borrow- 
ing money,  contracting  debts,  and  loaning 
their  credit." 

See  Const,  art.  16,  g  18. 

"Judicial  officers  of  cities  and  villages  shall 
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be  elected  and  all  other  offlcera  shall  be  elected 
•or  appointed  at  such  time  and  in  such  manner 
as  the  legislature  may  direct." 

Const,  art.  15,  g  l4 

If  it  is  true  that  the  legislature  may  fix  the 
•qualificatioD  of  electors  for  officers  created  by 
ihem,  then  the  act  In  question  is  valid  inas- 
much as  it  providea  that  women  may  vote  for 
•officers  of  cities,  etc,  and  the  constitution  ex- 
pressly provides  as  shown,  that  the  legislature 
first  provides  for  the  organization  and  incor- 
poration of  cities  and  then  may  direct  the  time 
«nd  manner  of  electing  officers  thereof. 

That  women  may  vote  for  school  officers  ia 
well  settled  by  the  cases  above  cited;  that 
«chool  districts  are  municipal  corporations  is 
«l80  indisputable. 

Bella  V.  Burr,  ntpra;  School  Diit.  No,  4  ▼• 
Oage,9»  mch.  484,  88  Am.  Rep.  421;  People 
V.  Port  Euron  Board  of  Bdueation,  89  Mich. 

It  follows  that  women  may  vote  for  officers 
of  municipal  corporations,  which  is  all  that  is 
aought  by  the  act  in  question. 

A  justice  of  the  peace  is  a  state  officer.  He 
iias  lurisdiction  in  criminal  matters  outside 
the  limits  of  the  city. 

AUor  V.  Wayne  County  Auditore,  48  Mich. 
101. 

A  Justice  represents  the  state  rather  than  hia 
township. 

FauUce  v.  People,  89  Mich.  300, 88  Am.  Rep. 
874. 

The  election  commissioners  are  right  in  their 
•contention  that  women  cannot  vote  for  justice 
•of  the  peace.  The  same  conclusion  must  be 
reached  as  to  the  judge  of  the  recorder's  court 
«nd  police  judge. 

MoGrathf  J. ,  delivered  the  opinion  of  the 
•court: 

These  proceedings  are  instituted  to  test  the 
validity  of  Act  No.  188  of  the  Laws  of  1898, 
which  is  as  follows :  "Section  1.  The  peo- 
ple of  the  state  of  Michigan  enact  that  in  all 
school,  village,  and  city  elections  hereafter 
held  in  this  state,  women  who  are  able  to 
vead  the  constitution  of  the  state  of  Michigan, 
printed  in  the  English  language,  shall  be  al- 
lowed to  vote  for  all  school,  village,  and 
•city  officers,  and  on  all  questions  pertaining 
to  school,  village,  and  city  regulations  on 
the  same  terms  and  conditions  prescribed  by 
law  for  male  citizens.  Before  any  woman 
'Shall  be  registered  as  a  voter  the  board  of 
registration  shall  require  her  to  read,  and  she 
shall  read,  in  the  presence  of  said  board,  at 
least  one  section  of  the  constitution  of  this 
state  in  the  English  language.  Sec.  2.  All 
laws  of  this  state  prescribing  the  qualifica- 
tions of  voters  at  school,  village,  and  city 
•elections  therein,  shall  apply  to  women,  and 
women  who  are  able  to  read  the  constitution 
•of  Michigan,  as  above  provided,  shall  enjoy 
all  the  rights  and  privileges  and  immunities 
«nd  be  subject  to  all  the  penalties  prescribed 
for  voters  at  such  elections.  Sec.  8.  Women 
who  are  entitled  to  vote  under  the  preceding 
-sections  of  this  act  shall  be  subject  to  all 
laws  relating  to  the  registration  of  voters  and 
be  liable  to  all  penalties  attached  to  the  vio- 
lation of  such  laws,  and  their  names  shall  be 
received  and  registered  by  the  various  boards 
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of  registration  at  the  time  and  In  the  mannef 
required  by  law  for  other  voters. " 

The  general  rule  is  that  the  source  of  all 
authority  to  vote  at  popular  elections  is  the 
constitution ;  that  the  electorate  is  constituted 
by  the  fundamental  law ;  and  that  the  quali- 
fications of  electors  must  be  uniform  through- 
out the  state.  Mr.  Madison,  in  the  Federal- 
ist, No.  62,  says:  ''The  definition  of  the 
right  of  suffrage  is  very  justly  regarded  as 
a  lundamental  article  or  republican  govern* 
ment."  JnAtty-Oen,  y,  Detroit,  6S  Mich,  fns, 
216,  55  Am.  Rep.  075,  Mr.  Justice  Campbell 
says:  "As  the  rieht  of  voting  is  the  same 
everywhere,  it  is  obvious  that  tiie  conditions 
regulating  the  manner  of  exercising  it  must 
be  the  same  in  substance  everywhere.  .  .  . 
It  cannot  be  lawful  to  create  substantial  or 
serious  differences  in  the  fundamental  rights 
of  citizens  in  different  localities,  in  the  exer- 
cise of  their  voting  franchises. "  In  Cooley 's 
Ck>nstitutional  Limitations  (p.  699)  it  is  said : 
"Wherever  the  constitution  has  prescribed 
the  qualifications  of  electors  they  cannot  be 
changed  or  added  to  by  the  legislature,  or 
otherwise  than  by  an  amendment  of  the  con- 
stitution." In  McCafferiy  v.  Quyer,  59  Pa. 
109,  Strong,  «/.,  says:  "It  has  always  been 
understooa  that  the  legislature  has  no  power 
to  oonfer  the  elective  franchise  upon  other 
classes  than  those  to  whom  it  is  given  by  the 
constitution,  for  the  description  of  those  en- 
titled is  regarded  as  excluding  all  others."* 
Section  1  of  article  7  of  the  Constitution 
provides  who  shall  be  electors  and  entitled 
to  vote,  and  is,  according  to  its  terms,  ap- 
plicable **  in  all  elections.''  To  empower  the 
legislature  to  confer  the  elective  franchise 
upon  classes  of  persons  other  than  those 
named,  some  other  provision  must  be  pointed 
out  which  confers  that  authority  in  express 
terms  or  by  necessary  implication.  The  only 
provisions  to  which  we  are  cited  are  sections 
18  and  14  of  article  15,  which  are  as  follows : 
"Sec.  18.  The  legislature  shall  provide  for 
the  incorporation  and  organization  of  cities 
and  villages.  Sec.  14.  Judicial  officers  of 
cities  and  villages  shall  be  elected,  and  all 
other  officers  shall  be  elected  or  appointed  at 
such  time  and  in  such  manner  as  the  legisla- 
ture may  direct."  In  support  of  the  act  in 
question,' it  is  contended  that  the  sections 
last  quoted  empower  the  legislature  to  pro- 
vide qualifications  for  voters  in  village  and 
city  elections,  and  BeUee  v.  Burr^  76  Mich. 
1 ;  W7ieeler  v.  Brady,  15  Ean.  26 ;  State  v. 
Chnee,  16  Neb.  444;  Opinion  of  Justices,  115 
Mass.  602 ;  Plumrn^  v.  Tost,  144  111.  68,  19 
L.  R.  A.  110,— are  relied  upon  to  support  this 
contention.  These  cases  involved  the  valid- 
ity of  acts  conferring  upon  females  the  right 
to  vote  for  school  district  officers,  under  con- 
stitutions which,  like  our  own,  name  no 
school  district  officer,  do  not  prescribe  or 
suggest  how  such  officers  shall  be  chosen, 
but  in  express  terms  relegate  to  the  legisla- 
ture the  duty  of  providing  for  and  establish- 
ing a  system  of  primarv  schools.  In  B^lee 
V.  Burr,  Mr.  Justice  Champlin  reviewed  at 
length  the  legislation  in  respect  to  the  quali  - 
fications  of  voters  at  school  district  meetings, 
under  the  Constitution  of  1885,  and  says: 
"Viewing  the  question  historically,   it  is 


l«Ol. 


Ck>FFIll  Y.  THOMPMXir. 


667 


apjMkrent  that  for  fifty  yean  it  has  never  been 
considered  that  the  qualifications  of  voters 
at  school  district  meetings  must  be  identical 
with  those  prescribed  in  the  constitution  as 
qaalifications  of  electors  entitled  to  vote  un- 
der that  instrument.  The  authority  grunted 
by  the  constitution  to  the  legislature  to  es- 
tabli^  a  common  or  primary  school  system 
carried  with  it  the  authority  to  prescribe 
what  officers  should  be  chosen  to  conduct  ^e 
aflFairs  of  the  school  districts,  to  define  their 
powers  and  duties,  their  term  of  office,  and 
how  and  by  whom  they  should  be  chosen. 
School  districts  are  regarded  as  municipal 
corporations.  .  .  .  As  such  they  preceded 
the  constitution,  and  were  recognized  by  that 
instrument.  But  no  officer  of  Uie  school  dis- 
trict is  mentioned  or  recognized  by  tiiat  in- 
ctrument.  The  reason  is  that  the  whole 
primary  school  svstem  was  confided  to  the 
legislature,  and  it  cannot  be  said  that  the 
officers  of  school  districts,  chosen  pursuant  to 
the  system  adopted  by  the  legislature,  are 
constitutional  officers.  The  constitution  pro- 
Tided  for  no  municipal  subdivisions  smaller 
than  towns,  except  cities  and  villages,  and 
It  authorized  the  legislature  to  incorporate 
these.  While  it  must  be  conceded  that  no 
person  can  vote  for  the  election  of  any  officer 
mentioned  In  the  constitution  unless  he  pos- 
sesses the  qualifications  of  an  elector  pre- 
scribed by  the  instrument,  it  does  not  follow 
that  none  but  such  electors  can  vote  for  offi- 
cers which  the  legislature  has  the  right  to 
provide  for,  to  carry  out  the  educational 
purpose  declared  in  that  instrument."  Mr, 
JuUiee  Campbell,  in  a  dissenting  opinion, 
insisted  that  the  question  was  not  whether 
relator  was  entitle  to  vote  at  a  school  meet- 
ing ;  that  a  school  meeting  under  the  control 
of  school  authorities  was  entirely  separate 
and  distinct  from  a  popular  election ;  that 
the  clause  of  the  act  then  under  consideration 
must  be  construed  as  eztendinf  the  additional 
oualifications  to  voting  at  school  meetings ; 
that  district  school  government  in  cities  had 
heeu  adjusted  to  city  conditions;  that  the 
powers  exercised  by  city  school  boards  were 
analogous  to  those  of  township  inspectors, 
although  more  extensive;  that  these  city 
boards  had  been  made  by  the  constitution 
the  correlative  bodies  to  the  township  boards, 
and  that  school  inspectors  were  recognized 
constitutional  officers.  Mr.  Justice  Morse 
reco^izes  the  point  upon  which  the  court 
divided  when  he  says :  "  I  cannot  find  in  the 
present  case  that  the  trustees  of  the  union 
school  district  of  Flint  are  made  school  in- 
spectors in  the  sense  that  they  are  named  in 
the  constitution.  If  they  were,  I  should  hold 
that  Mrs.  Belles  was  not  entitled  to  vote  for 
them.**  Mr.  Justice  Campbell  then  proceeds 
to  discuss,  not  the  question  as  to  whether  the 
legislature  has  the  power  to  enlarge  or  re- 
atrict  the  qualifications  of  voters  at  district 
achool  meetings,  but  whether  that  power 
exists  as  to  popular  elections  for  officers  of 
cities  and  villages,  the  existence  of  whom 
are  within  the  contemplation  of  the  consti- 
tution. He  says:  ''The  power  of  local  ad- 
ministration and  regulation  which  may  be 
allowed  to  cities  and  counties  is  vested  in 
these  corporations  as  such,  and  it  cannot  au- 
«1  L.  R.  A. 


thorize  the  legislature  to  chnnge  the  right  of 
suffrage.  .  .  .  Cities  have  elected  judges 
and  justices  who  cannot  be  in  office  without 
election,  and  who  perform  functions  precisely 
like  those  elsewhere.  The  city  is  represented 
on  the  board  of  supervisors,  who  are,  except 
in  Wayne  county,  the  same  everywhere.  The 
city  ward  is  the  constitutional  place  of  elec- 
tion. To  import  into  the  constitution  power 
to  enlarge  suffrage  for  one  officer  must  reach 
all  officers.  When  an  election  for  any  local 
officer  is  required  by  law,  the  constitution 
declares  who  shall  be  qual  ifled  to  act  as  elect- 
ors." The  majority  in  that  case  held  that 
the  Constitution  of  1885,  as  well  as  that  of 
1860,  had  in  terms  authorized  the  legislature 
to  construct  a  primary  school  system,  and 
that  for  years  antedating  the  present  consti- 
tution the  legislature  had  construed  a  similar 
provision  as  conferring  the  power  to  deter- 
mine the  qualifications  of  voters  for  district 
school  officers. 

The  legislature  had  for  many  years  prior 
to  the  adoption  of  the  present  constitution 
exercised  the  power  of  providing  for  the  in- 
corporation of  cities  and  villages,  and,  in 
the  exercise  of  that  power,  had  in  each  in- 
stance determined  what  officers  should  be 
elected,  and  what  appointed,  and  the  time 
and  manner  of  both  election  and  appointment. 
The  question  of  municipal  government  has 
lon^  exercised  thoughtful  minds,  and  the 
propriety  of  an  educational  qualification  or 
a  property  qualification  and  of  female  suff- 
rage have  been  much  discussed;  yet  this  is 
the  first  instance  in  which  the  legislature 
has  attempted  to  extend  the  right  of  suffrage 
to  persons  other  than  those  named  in  the  con- 
stitution. Many  of  the  charters  granted  for 
the  inoorporation  of  cities  and  villages  con- 
tain no  reference  whatever  to  the  qualitica- 
tions  of  voters.  The  power  to  provide  for 
the  incorporation  of  cities  is  not  unlike  that 
given  for  the  organization  of  counties,  and 
the  authority  to  direct  the  time  and  manner 
in  which  judicial  officers  shall  be  elected  and 
the  other  officers  elected  or  appointed  does 
not  involve  the  power  to  determine  who  shall 
constitute  the  electorate.  The  word  "man- 
ner, "  it  is  true,  is  one  of  large  signification, 
but  it  is  clear  that  it  cannot  exceed  the  sub- 
lect  it  belongs  to.  It  relates  to  the  word 
"elected."  The  constitution  had  already 
provided  for  electors,  and,  when  it  provides 
that  an  officer  shall  be  elected,  it  certainly 
contemplates  an  election  by  the  electorate 
which  it  has  constituted.  No  other  election 
is  known  to  the  constitution,  and,  when  it 
provides  that  the  legislature  may  direct  the 
manner  in  which  an  officer  shall  be  elected, 
it  simply  empowers  the  legislature  to  pro- 
vide the  details  for  the  holding  of  such  elec- 
tion. The  machinery  of  government  differs 
in  its  details  in  cities,  villages,  and  town- 
ships, and  there  must  necessarily  be  differ- 
ences in  methods  and  officers  to  administer 
the  election  laws.  In  People  v.  English^  189 
111.  622,  16  L.  R.  A.  181,  relator  claimed 
the  right  to  vote  for  a  county  superintendent 
of  schools.  The  constitution  of  that  state 
provided  that  "there  may  be  a  county  super- 
intendent of  schools  in  each  county,  whose 
qualifications,  powers,  duties,  compensation* 
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term  of  ofSce  and  time  and  manner  of  elec- 
tion shall  be  prescribed  by  la\v."  The  court 
says:  ^The  constitution  having  made  pro- 
vision for  such  officer  and  for  his  'election, ' 
and  having  prescribed  in  another  article  and 
section  the  qualifications  essential  to  entitle 
a  person  to  TOte  at  'any  election,'  it  must 
be  presumed  that  it  was  and  is  the  true  in- 
tent and  meaning  of  that  instrument  that  no 
person  should  have  the  right  to  vote  for  such 
officer  who  does  not  possess  such  qualifica- 
tions. .  .  .  The  word  *  manner'  is  usually 
defined  as  meaning  way  of  performing  or  ex- 
ercising,  method,  custom,  habitual  practice, 
etc.  It  indicates  merely  that  the  legislature 
may  provide  by  law  the  usual,  ordinary,  or 
necessary  details  required  for  the  holding  of 
an  election."  In  the  case  of  Penple  v.  Hurl- 
but,  24  Mich.  44,  9  Am.  Rep:  108,  which  in- 
volved the  power  of  the  legislature  to  ap- 
point the  members  of  certain  boards  in  the 
city  of  Detroit,  this  very  provision  (sec.  14, 
art.  15)  of  the  Constitution  was  under  con- 
sideration, and  in  very  exhaustive  opin- 
ions by  Justice*  Christiancy,  Campbell,  and 
Gooley,  was  given  a  construction  which  is 
opposed  to  that  contended  for  in  support  of 
the  act  in  question  here.  Mr.  Justice  Chris- 
tiancy there  says :  ^  In  respect  to  the  elec- 
tion the  inference  is  very  strong  and  satis- 
factory that  it  was  intended  to  be  only  an 
election  by  the  electors  of  the  locality. 
This  accords  with  the  meaning  of  the  term 
as  generally  used  in  the  constitution,  in  ref- 
erence not  only  to  the  state  at  large,  but  in 
reference  to  the  local  organization  of  coun- 
ties, towns,  and  districts:  and,  cities  and 
villages  being  local  organizations  for  like 
governmental  purposes,  it  is  difficult,  if  not 
impossible,  to  resist  the  conclusion  that, 
when  this  section  (sec.  14,  art.  15)  of  the 
constitution  declares  that  'judicial  officers 
of  the  cities  and  villages  shall  be  elected,' 
an  election  by  the  electors  of  such  localities 
was  intended,  as  this  was  precisely  the  prin- 
ciple adopted  by  the  constitution  in  refer- 
ence to  all  other  Judicial  officers  and  there 
is  no  reasonable  ground  for  saving  that  the 
election  of  other  officers  mentioned  in  the 
immediate  context  was  to  be  of  a  different 
character.  And  it  may  be  said  with  cer- 
tainty^ that,  wherever  in  the  constitution  the 
election  of  an  officer  is  provided  for,  it  means 
an  election  by  the  electors  of  the  state,  if  it 
be  a  state  officer,  or  of  the  district  or  politi- 
cal division  for  which  he  is  to  be  elected, 
unless  the  constitution  itself,  as  to  any  par- 
ticular election,  provides  otherwise.''^  Mr. 
JvHice  Cooley,  in  the  same  case,  savs: 
"That  instrument  provides  (art.  15,*  §  14)  tuat 
'Judicial  officers  of  cities  and  villages  shall 
be  elected;  and  all  other  officers  shall  be 
elected  or  appointed  at  such  time  and  in  such 
manner  as  the  legislature  may  direct. '  It  is 
conceded  that  all  elections  must,  under  this 
section,  be  by  the  electors  of  the  municipal- 
ity. But  it  is  to  be  observed  that  there  is 
no  express  declaration  to  that  effect  to  be 
found  in  the  constitution,  and  it  may  well 
be  asked  what  there  is  to  localize  the  elec- 
tions any  more  than  the  appointments.  The 
answer  must  be  that  in  examining  the  whole 
instrnment  a  general  intent  is  found  pervad- 
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ing  it  which  clearly  indicates  thai  these 
elections  are  to  be  by  local  voters,  and  not 
by  the  leirislature  or  by  the  people  of  a 
larger  territory  than  that  immediately  con- 
cerned. I  think,  also,  that,  when  the  con- 
stitution is  examined  in  the  light  of  previous 
and  contemporaneous  history,  the  general  in- 
tent requires,  in  language  equally  clear  and 
imperative,  that  the  choice  of  the  other  cor 
porate  officers  shall  be  made  in  some  form, 
either  directly  or  indirectly,  by  the  corpo- 
rators themselves." 

It  follows  that  the  act  in  question  is  in- 
valid ;  that  ike  mandamus  in  ike  first-named 
ease  must  be  denied^  and  the  ufrit  qfprofiibition 
granted  in  ike  ease  last  named. 

The  other  Justices  concurred. 

M  ont|pomery»  J. : 

I  concur  in  the  conclusion  reached  bj  Mr. 
Justice  McGrath  that  the  provisions  of  section 
14,  article  15,  by  necessary  implication,  re- 
quire that  officers  who  may  be  made  elective 
under  the  provisions  of  this  section  must  be 
chosen  by  electors  having  the  qualifications 
prescribed  in  section  1,  article  7,  of  the  Con- 
stitution. The  history  of  the  proceedings  of 
the  convention  of  1850  leads  me  irresistibly 
to  the  conclusion  that  such  was  the  intention 
of  the  members  of  that  convention.  As  first 
reported  by  the  committee  on  the  organiza- 
tion of  the  government  of  cities  and  villages, 
this  section  read  as  follows:  "All  judicial 
officers  of  cities  and  villages  shall  be  elected 
at  such  time  and  in  such  manner  as  the  leg- 
islature may  direct ;  all  other  officers  of  such 
cities  and  villages  shall  be  elected  by  the 
electors  thereof  or  appointed  by  such  authori- 
ties thereof  as  the  legislature  shall  designate 
for  that  purpose. "  nee  Convention  Debates 
1850,  p.  826.  The  article,  in  this  form,  was 
ordered  engrossed  for  a  third  reading.  Id. 
596.  The  journal  of  the  convention  shows 
that  on  the  81st  day  of  July  the  article  on 
cities  and  villages,  which  included  the  sec- 
tions above  quoted,  was  read  a  third  time, 
passed,  and,  under  the  rule,  referred  to  the 
committee  on  arrangement  and  phraseology. 
Journal  of  Convention,  812.  When  reported 
back  by  the  committee  on  phraseology,  the 
section  read  as  follows:  "Officers  of  cities 
and  villages  shall  be  elected  at  such  times 
and  in  such  manner  as  the  legislature  may 
direct. "  The  section  was  thereupon,  on  mo- 
tion of  Mr.  McClelland,  amended  by  insert- 
ing the  word  "Judicial"  at  the  commence- 
ment of  the  section,  and  the  words  "all  other 
officers  shall  be  elected  or  appointed"  after 
"elected,"  in  the  second  line  of  the  section. 
It  is  very  clear  that  the  purpose  of  the 
amendment  was  to  correct  the  omission  of 
the  provision  permitting  the  appointment  of 
officers  to  be  provided^for,  and  it  is  very 
significant  that,  if  the  committee  intended 
by  the  change  in  phraseology  to  omit  the 
provision  that  elective  officers  should  be 
chosen  by  the  electors  of  municipalities,  no 
member  of  the  convention  discovered  that 
such  was  the  effect  of  their  report.  The  in- 
ference is  plain  that  the  convention  deemed 
the  provisions  of  section  1,  article  7,  defin- 
ing the  qualifications  of  electors  "in  all 
elections,"    applicable   to  elections   which 
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«Dight  be  held  under  this  section.  That  the 
proceedings  of  the  conventioD  mar  be  ex- 
4unined  for  the  purpose  of  ascertaining  the 


probable  intention  of  the  framers  of  the  con- 
stitution is  well  settled.  Bee  Peo^^  ?.  Blod- 
geU,  18  Mich.  127. 
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'•1.  The  eitlesoftbe  state  of  KansM  are 
**towiiflhiiMS,'*  within  the  meaninir  ^ 
the  Conetitution  and  statutes  for  the  pur- 
pooes  of  the  election  of  justices  of  the  peaoe* 
and  such  offloers,  although  eleoted  within  a 
dty,  are  not  strictly  dty  officers.  Their  official 
duties  are  not  limited  to  the  bouadaries  of  the 
cities  In  which  they  are  elected,  oor  by  the  pro- 
TisioDS  of  the  charters  or  ordinances  of  the  dty 
In  which  they  reside.  Their  civil  and  criminal 
Jurisdiction  are  coextensive  with  their  counties, 
except  as  otherwise  provided  by  law. 

H.  Chapter  880t8eMi.lAws  1 887*  does 
not  confer  npon  women  the  ri^ht  to 
vote  for  Justices  of  the  peace  in  the  cities  of  the 
state.  In  one  sense,  such  officers  are  township 
officers,  rather  than  city  officers. 

(September  9, 1803.) 

PETITION  for  a  writ  of  quo  warranto  to 
determine  by  what  right  defendant  held 
the  office  of  justice  of  the  peace. 
Judgment  in  defendant'e  favor. 

Statement  bj  Horton,  Ch.  J,: 

The  petition  of  plaintiff  alleges  that  the 
-city  of  Arkansas  City  is  a  city  of  the  second 
class,  and  as  such  is  entitled  to  two  justices 
of  the  peace ;  that  on  the  4th  day  of  April, 
1898,  a  regular  city  election  was  held,  and 
two  justices  of  the  peace  were  voted  for ; 
that  the  city  council,  on  the  7th  day  of  April, 
met  as  a  board  of  canvassers,  and  canvassed 
the  vote  of  the  election,  and  declared  Isaac 
H.  Bonsall  and  William  8.  Cline  elected 
Justices  of  the  peace,  and  certificates  of 
-election  were  issued  them  by  the  mayor  and 
clerk.  Both  Bonsall  and  Cline,  within  ten 
days  after  receiving  certificates,  qualified 
and  entered  on  the  dischargo  of  the  duties 
of  the  oflElce.  Previous  to  the  election,  Cline 
and  Parry  were  the  justices  of  the  peace  in 
the  city.  Cline  continued  to  hold  his  ofilce, 
and  Bonsall  served  notice  on  Parry  that  he 
had  been  elected  as  his  successor,  and  had 
qualified,  and  demanded  of  him  the  records, 
papers,  etc.,  of  his  office.  This  demand 
Parry  refused  to  comply  with,  and  has  ever 
«ince  held  and  exercised  the  office  of  justice 
of  the  peace.  The  defendant,  Parry,  in  his 
answer,  alleges  facts  which  be  thinks  entitle 
him  to  the  office,   as  against   William  8. 

*  Headnotes  by  Hobtov,  Ch.  J. 


Nora.— For  nofU  on  the  rifrht  of  women  to  vote, 
«ee  case  next  precedinff,  ante,  ed8. 
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Kline.  These  facts  are  sabstantlally  as  fol- 
lows: First,  that  at  the  election  separate 
ballot  boxes  were  provided  for  male  and 
female  voters,  and  that  at  former  elections 
the  votes  of  females  were  not  counted  for  the 
office  of  justice  of  the  peace,  but  that  at  this 
election  the  votes  cast  by  the  female  voters 
were  entered  in  the  tally  sheets  by  the  officers 
of  election,  but  in  such  a  way  that  the  votes 
of  males  and  females  for  justices  of  the  peace 
could  be  distinguished ;  tuat  the  city  council, 
acting  as  a  board  of  canvassers,  canvassed 
the  returns,  and  counted  all  of  the  votes  so 
returned,  both  male  and  female,  and  as  a 
result  declared  Cline  and  Bonsall  elected. 
The  defendant  claims  that  the  canvassing 
board  should  have  excluded  the  votes  of 
females,  and,  if  it  had  done  so.  Bonsall  and 
himself  would  have  been  elected ;  the  male 
vote  being  given  as  1,008  for  Bonsall,  708 
for  Parry,  and  612  for  Cline,  while  the  count 
of  the  combined  male  and  female  vote  gave 
Cline  a  majority  of  sixty-five  over  Parry, 
Bonsall  being  elected  by  either  plan  of 
counting.  The  answer  further  alleges  that 
the  board  of  county  commissioners  have 
never  canvassed  the  returns  of  the  election, 
and  have  never  declared  any  one  elected,  or 
issued  certificates  to  any  one;  that  Bonsall 
and  Cline  have  filed  the  oath  and  bond  re- 
quired by  law,  and  that  their  bonds  have 
been  approved  by  the  board  of  counter  com- 
missioners; that  Parry  has  filed  with  the 
county  clerk  his  oath  of  office  and  bond,  and 
that  tho  board  of  county  commissioners  have 
refused  to  approve  his  bond,  but  at  the  time 
declared  it  to  be  a  good  and  sufficient  bond. 
The  defendant  further  avers  tbat  the  office 
of  justice  of  the  peace  is  a  constitutional  and 
township  office,  and  not  a  city  or  school 
office,  and  that  females  are  not  entitled  to 
vote  for  such  office,  and  that  the  law  confer- 
ring municipal  suffrage  on  women  is  in  direct 
opposition  to  section  1,  article  5,  of  the  Con- 
stitution, and  is  void.  The  answer  further 
alleges  that  many  fen^'^'e  voters,  knowing 
the  custom  that  had  [  mailed  at  previous 
elections  of  not  counting  female  votes  for 
justice  of  the  peace,  scratched  out  the  names 
of  candidates  for  justice  of  the  peace,  and 
did  not  vote  for  such  office,  while  other  of 
the  female  voters  did  not  scratch  out  the 
names  of  the  justices,  believing  that  their 
ballots  for  justices  would  not  be  counted. 
The  defendant  further  alleges  tliat,  within 
twenty  days  after  the  said  election,  he  in- 
stituted contest  proceedings  against  the  said 
W.  8.  Cline,  and  that  said  contest  is  still 
pending  and  undetermined.  To  the  second 
and  third  defenses  of  this  answer,  the  plain- 
tiff interposed  a  general  demurrer  that  neither 
of  said  defenses  states  facts  sufficient  to  con- 
stitute a  defense  to  the  action. 
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Meun,  McDermott  &  Johnson  and 
William  Theophilus,  with  Mr.  George 
W.Seottf  for  plaintiff: 

There  is  do  doubt  but  that  the  legislature  in- 
teDded  to  and  did  confer  upon  women  the 
rijfht  to  TOte  for  justices  of  the  peace  in  cities. 

Laws  1887,  chap.  250,  g  1. 

The  allegation  in  the  answer  that  the  "office 
of  justice  of  the  peace  is  a  constitutional  and 
township  office,  and  not  a  city  or  school  office, 
seems  to  be  based  on  the  idea  that  the  Law  of 
1887  only  authorizes  women  to  vote  for  cit^ 
and  school  officers.  The  law  does  not  so  limit 
them.  The  law  simply  designates  the  election 
at  which  women  may  Vote,  and  then  says  they 
shall  vottf  at  such  election  the  same  as  men. 

If  the  legislature  has  conferred  the  right  to 
yote  for  justices  of  the  peace  on  women,  then 
their  right  to  so  vote  cannot  be  denied,  unless, 
as  the  defendant  attempts  to  allege,  the  consti- 
tution denies  to  the  legislature  ihe  power  to 
enact  such  a  law. 

While  section  1,  article  6,  of  the  Constitu- 
tion prescribes  who  shall  be  deemed  qualified 
electors  of  the  slate,  and  the  constitution  fur- 
ther provides  that  certain  officers  shall  be  elect- 
ed by  the  legal  electors,  or  qualified  voters,  and 
that  certain  elections  shall  be  held,  it  does  not 
require  that  justices  of  the  peace  shall  be  elect- 
ed at  9uch  elections,  or  by  the  qualified  voters 
as  defined  b^  said  section. 

The  Constitution  does  not  even  require  that 
justices  of  the  peace  shall  be  elected  at  the  town- 
ship election,  and  this  court  has  held  in  Ifard 
v.  Clark,  85  E^n.  815,  that  section  48,  chapter 
110,  of  the  General  Statutes  of  1868,  providing 
for  the  election  of  justices  of  the  peace  at  city 
elections,  is  constitutional. 

The  legislature  has  the  power  to  prescribe 
the  time,  the  place,  and  by  whom  iustices  of 
the  peace  may  be  elected,  and  the  legislature 
has  done  so  in  this  case. 

WHgM  V.  NoeU,  16  Kan.  601. 

The  fact  that  a  contest  is  pending  between 
deiendant  and  Cline,  is  no  defense  to  this  ac- 
tion. 

StaU  y.  Buckland,  23  Ean.  269. 

Mem-B.  C.  T.  Atkinson  and  Swarti  A 
Weir  for  defendant. 

Horton,  Gh,  «/.,  delivered  the  opinion  of 
the  court: 

Tlie  pivotal  question  in  this  case  is  whether 
chapter  230,  Sess.  Laws  1887,  confers  upon 
women  the  right  to  vote  for  justices  of  the 
peace  in  cities.  Section  1  of  chapter  230 
rends  "that  in  any  election  hereafter  held  in 
any  city  of  the  first,  second,  or  third  class, 
for  the  election  of  city  or  school  officers,  or 
for  the  purpose  of  authorizing  the  issuance 
of  any  bonds  for  school  purposes,  the  right 
of  any  citizen  to  vote  shall  not  be  denied  or 
abridged  on  account  of  sex ;  and  women  may 
vote  at  such  elections  the  same  as  men,  under 
like  restrictions  and  qualifications;  and  any 
women  possessing  the  qualifications  of  a 
voter  unaer  this  act  shall  also  be  eligible  to 
any  such  city  or  school  office."  Gen.  Stat. 
1889,  par.  1084. 

It  was  remarked  in  State  v.  Fwrrdh  20  Kan. 
214,  *Hhat  justices  of  the  peace  are  township 
officers,  and  their  election,  even  in  cities,  is  in 
one  sense  a  township  election.  **  BarUm  v. 
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Bvek,  8  Kan .  802.  Paragraph  7121  of  Gen.  Stat. 
1889,  providing  for  township  officers,  reads: 
^'No  city  of  more  than  two  thousand  in- 
habitants  shall  be  included  within  the  cor- 
porate limits  of  any  township ;  but  each  of 
such  cities  shall  constitute  a  township  for  the 
purpose  of  electing  justices  of  the  peace  and 
constables  as  provided  in  this  act,  and  for 
the  exercise  of  the  powers  and  jurisdiction 
of  such  officers,  as  prescribed  by  law.  In  sucl^ 
cities  said  officers  shall  be  elected  at  th» 
rejtular  city  election."  Gen.  Stat  1868,  chap. 
110,  §  48.  In  Ward  v.  Clark,  85  Kan.  815, 
it  was  observed :  ** Nothing  in  the  constitu^ 
tion  requires  that  justices  of  the  peace  shal^ 
be  elected  at  a  general  election,  nor  that  all 
justices  of  the  peace  shall  be  chosen  at  tho* 
same  election.  The  legislature  has  full 
power  to  classify  the  cities  and  townships  of 
the  state,  and  to  prescribe  that  the  election 
of  justices  of  the  peace  in  cities  of  the  first 
class  shall  be  held  at  one  time,  in  cities  of 
the  second  class  at  another  time,  and  in 
townships  outside  of  such  cities  at  still 
another  time,  or  to  make  any  other  like 
classification  of  the  townships  which  it  may 
deem  proper.  A  law  fixing  the  time  for  the 
election  of  justices  of  the  peace  in  any  sucb 
class,  as  has  been  done  by  said  section  48, 
and  which  operates  alike  upon  all  township* 
coming  within  that  class,  is  a  general  law, 
and  not  obnoxious  to  the  constitutional  re- 
quirement that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation  throughout 
the  state. "  Article  8,  section  9,  of  the  Con- 
stitution, ordains  that  two  justices  of  the 
peace  shall  be  elected  in  each  township.  If 
the  legislature  cannot  make  a  city  a  town- 
ship for  the  purposes  of  the  election  of 
justices  of  the  peace,  there  can  be  no  such 
constitutional  officers  for  cities  as  the  con- 
stitution provides  for  justices  of  the  peace 
in  townships  only. 

Within  the  provisions  of  the  constitution, 
the  statutes  of  the  state,  and  the  decisions  of 
this  court,  we  do  not  think  that  a  justice  of 
the  peace  is  strictly  a  city  officer,  and  there- 
fore we  do  not  think  that  the  election  of  a. 
justice  of  the  peace  in  a  city  comes  within 
the  terms  of  chapter  230,  Sess.  Laws  1887. 
Not  only  is  a  justice  of  the  peace  a  consti- 
tutional officer,  but,  although  elected  in  the 
city,  he  is  a  township  officer,  and  his  official 
duties  are  not  limited  to  the  boundaries  of 
the  city  in  which  be  is  elected.  In  the  civil 
actions  the  jurisdiction  of  the  justices  of  the 
peace  is  coextensive  with  the  county  whcreiO' 
they  may  have  been  elected  and  reside.  Sec- 
tion 1,  "civil  procedure  before  justices."  In 
all  cases  of  misdemeanor  in  which  the  fine 
does  not  exceed  $500,  and  the  imprisonment 
does  not  exceed  one  year,  the  justices  of  the 
peace  have  concurrent  original  jurisdiction 
with  the  district  court,  coextensive  with  their 
respective  counties.  Id.  Arkansas  City  i» 
a  "township,"  within  the  meaning  of  the 
constitution  and  the  statutes,  for  the  purpose 
of  the  election  of  justices  of  the  peace.  We- 
therefore  hold  that  the  women  were  not  en- 
titled to  vote  for  justices  of  the  peace  at  the^ 
election  held  in  Arkansas  City  on  the  4th  day 
of  April  last,  and  that  the  votes  cast  by  them 
for  justices  of  the  peace  were  illegal,   and 
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ought  not  to  have  been  counted.  As  Parry 
received  the  votes  of  708  male  persons,  hav- 
ing the  qualification  of  electors,  and  as  the 
votes  of  the  women  cast  for  Gline  ought  not 
to  have  been  counted.  Parry,  and  not  Cllne, 
was  legally  elected  Justice  of  the  peace.  As 
it  appears  that  D.  D.  Parry  was  legally 
elected  a  Justice  of  the  peace  at  the  election 


referred  to,  and  as  he  hss  filed  his  oath  of 
office  and  a  ffood  and  suflicient  bond,  he  can- 
not be  ousted  therefrom.  The  demurrer  will 
be  overruled. 

Judgment  witt  he  rendered  against  the  pktif^ 
tijf,  and  Jar  the  dejendant,  for  costs. 

All  the  Justices  concur. 


SOUTH  DAKOTA  SUPREME  COURT. 


WESTERN  PUBLISHING  HOUSE,  Appt., 

V, 

Frank  H.  MURDICK  et  ai.,  BeepU, 


.8.  Dak.. 


.) 


•!•  An  Jiigroement  In  sabstajftee  as  f€»l- 
loivst  '*Ajrreement  between  the  undersiirDed 
membeis  of  the  board  of  direoton  of  the  diitrlot 
township  of  Spirit  Lake.  .  .  .  We,  the  under- 
signed, hereby  order  shipped  to  us,  as  named  be- 
low, •  •  •  four  oopies  of  Tajnry^  Anatomical 
Studies,  .  •  .  provided  a  majority  of  said 
board  sign  this  a^rreement.  Weairree  to  pay  for 
the  above-named  goods  when  delivered,  A.  D* 
1889,**— and  rigned  by  a  majority  of  the  members 
of  said  school  township  boaiV  in  their  individual 
names,  with  the  addition  of  the  respective  post- 
offloe  address  of  each,  is  the  individual  oontraot 
of  the  persons  signing  it. 

8.  An  answer  to  ajiaetion  upon  such  an 
aflrreement*  alleging  nhat  at  the  time  said 
paper  was  siirned,  these  defendants  were  mem- 
bers of  the  school  board  of  Spirit  Lake  township. 
In  said  county  and  state,  and  that  said  paper  was 
signed  by  the  defendants  as  members  of  said 
board,  and  in  no  other  capacity  whatever,  and 
that  their  aot  in  signing  said  paper  was  never 
ratified  by  such  board  of  said  school  township,** 
does  not  state  facts  suflldent  to  constitute  a  de- 
fense to  the  action. 

(September  4, 1896.) 

APPEAL  by  pUintiff  from  a  Judgment  of  the 
Circuit  Court  for  Kingsbury  County  in 
fayor  of  defendants  in  an  action  brought  to 
recover  the  contract  price  of  certain  supplies 
which  bad  been  ordered  from  plaintiff  by  de- 
fendants, who  were  members  of  a  certain  board 
of  school  directors.    Reverted, 

The  facts  are  stated  in  the  opinion. 

Meeert.  Schenian  &  Sawa^^*  for  appel- 
lant: 

The  nature  of  the  contract  was  to  sell  the 
goods  to  the  defendants,  and  the  legal  effect 
was  to  make  the  contract  binding  if  a  majority 
of  that  class  of  persons  therein  named  signed 
it,  and  that  a  majority  having  signed  the  con- 
tract, the  same  became  absolute,  and  the  de- 
fendants personally  liable  to  accept  and  pay 
for  the  goods. 

Western  Pub.  House  v.  Baehman  (8.  Dak.) 
Feb.  17,  1892. 

The  contract  in  question  on  its  face  purports 

•Headnotes  by  Oonsoir,  J. 


to  be  a  personal  contract,  and  binds  the  defend- 
ants personally.  Where,  in  the  body  of  an  in- 
strument, the  obligation  created  purports  to  b& 
a  personal  one,  although  it  is  signed  by  defend- 
ants as  trustees,  the  language  of  the  bodv  ig. 
controlling,  and  they  are  personally  liable. 
The  simple  fact  that  the  signers  descnbe  them* 
selves  as  trustees  or  directors,  either  in  the  body 
of  the  contract,  or  otherwise,  does  not  change 
the  rule,  but  makes  them  personally  liable. 

Revolving  Scraper  Co,  v.  Tattle,  61  Iowa,  428» 
47  Am.  Rep.  816;  Wing  y.  Qliek,  66  lo^a,  478, 
87  Am.  Rep.  142,  note,  41  Am.  Rep.  118;  MiUe 
y.  OoUine,  67  Iowa,  164;  Moat  y.  Livingston,  4 
N.  Y.  208;  Mott  y.  Eieke,  1  Cow.  618,  18  Am. 
Dec.  650;  Barker  y.  Mechanic  F,  Ins.  Co.  5 
Wend.  94, 20  Am.  Deo.  664:  Hills  y.  Bannister, 
8  Cow.  81;  Taft  y.  Brewster,  9  Johns.  884,  & 
Am.  Dec.  280;  Lutt  y.  Linthicum,  88  U.  S.  » 
Pet.  165,  8  L.  ed.  904;  Western  Pub.  House  y. 
Baehman,  supra. 

Mr.  James  F.  Watson  for  respondents. 

Corson* «/.,  delivered  the  opinion  of  th» 
court: 

This  was  an  action  upon  a  contract  ex- 
ecuted by  the  defendants,  which  reads  as  fol- 
lows :  "  Agreement  between  the  undersigned, 
members  of  the  board  of  directors  of  the  dis- 
trict township  of  Spirit  Lake,  in  the  county 
of  Kingsbury,  and  stato  of  South  Dakota^ 
and  the  Western  Publishing  House  of  Chi- 
cago, Illinois,  for  the  goods  specified  on  th» 
back  of  this  contract,  to  be  shipped  on  or 
about  April  20,  A.  D.  1889,  and  delivered 
to  the  American  Express  Company,  at  Chi- 
cago, Illinois,  properly  packed  and  marked 
as  specified.  We,  the  undersigned,  hereby 
order  shipped  to  us,  as  named  below,  four 
(4)  copies  of  Yaggy's  Anatomical  Studies^ 
at  thirty-five  dollars  each,  provided  a  ma- 
jority of  said  board  sign  this  agreement. 
We  agree  to  pay  for  the  above-named  gooda> 
when  delivered,  A.  D.  1889.  The  Westera 
Publishing  House  agrees  to  ship  said  arti- 
cles, in  good  condition,  by  express,  C.  O. 
D.,  as  specified,  on  or  about  April  25,  1889, 
and  further  agree  to  accept  in  payment  aa 
order  on  the  treasurer  of  said  district  town- 
ship for  the  amount,  with  seven  per  cent  in- 
terest, which  order  shall  be  payable  at  De 
Smet,  A.  D.  1889,  at  the  nearest  express 
oflSce  or  bank,  in  First  National  Bank,  where 
the  Western  Publishing  House  will  send  it 
for  collection.     Dated  April  17,  1889.     For 


KOTB.— The  question  of  iodlvldual  liability  on  a 
promise  to  pay  made  In  behalf  of  a  corporation  is 
here  presented  in  respect  to  an  instrument  some- 
what lilce  a  promissory  note.  The  decision  is  in 
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accord  with  many  of  those  collected  in  the  anno* 
tation  to  the  case  of  Matthews  v.  Dubuque  Mattrew 
Ck>.  aowa)  10  L.  B.  A.  a7i. 
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«nd  in  coDsideration  of  the  above  agreement, 
the  Wescen  Publishing  House  guarantees 
that  the  goods  shall  be  in  every  respect  equal 
to  sample ;  otherwise,  the  subscribers  are  not 
compelled  to  accept  the  same,"— signed  by 
defendants  Individually,  with  post-office  aa- 
dress.  The  plaintiff  alleges  in  its  complaint 
that  said  four  copies  of  the  Studies  were 
shipped  to  one  Donaldson,  at  De  Smet,  as 
ordered,  in  good  condition,  and  equal  in  all 
respects  to  sample ;  that  defendants  have  not 

ftaid  for  same  or  any  part  thereof,  or  de- 
ivered  to  said  plaintiff  an  order  for  the 
amount  on  the  treasurer  of  said  school  town- 
ship, or  any  part  thereof,  though  the  same 
has  been  duly  demanded.  The  answer  of  the 
•defendants  admitted  the  execution  of  the  con- 
tract, "but  alleges  that,  at  the  time  said 
paper  was  signed  these  defendants  were  mem- 
l>ers  of  the  school  board  of  Spirit  Lake  town- 
ship, in  said  county  and  state;  that  said 
paper  was  signed  by  the  defendants  as  mem- 
bers of  said  board,  and  in  no  other  capacity 
whatever. "  They  further  alleged  "  that  their 
jicts  in  signing  said  paper  were  never  ratified 
by  said  board  of  the  said  school  township." 
lliey  further  allege  ''that  neither  the  defend- 
ants nor  said  Donaldson  ever  received  said 
Studies,  and  that  they  have  not  been  tendered 
to  or  received  by  the  defendants,  or  any  of 
them.  **  The  cause  was  tried  by  a  jury,  and, 
•at  the  close  of  the  evidence,  the  plaintifF 
moved  the  court  to  direct  the  jury  to  return 
a  verdict  in  its  favor.  This  the  court  refused 
to  do,  but  discharged  the  jury,  and  reserved 
the  law  question  lor  decision  by  the  court. 
Subseauently,  the  court  rendered  judgment 
for  defendants,  and  plaintiff  appeals. 

Defendants  admitted  in  open  court  that  the 
Studies  were  to  be  shipped  to  D.  W.  Donald- 
son, and  that  the  board  of  directors  of  Spirit 
Lake  township  consisted  of  eight  persons. 
Evidence  was  given  tending  to  prove,  and 
not  controverted,  the  facts  alleged  in  the 
•complaint,  and  that  the  Studies  were  shipped 
to  Donaldson ;  that  they  arrived  at  De  Smet ; 
and  that  Donaldson  refused  to  receive  them  ; 
and  that  they  were  still  in  the  freight  office 
of  the  railway  company,  at  De  Smet.  The 
plaintiff  objected  to  any  evidence  on  the  part 
of  the  defendants  tending  to  prove  the  af- 
firmative facts  alleged  in  the  answer,  on  the 
ground  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  action. 
The  court  overruled  the  objection,  and  the 
•evidence  was  admitted,  under  the  objection 
•of  the  plaintiff.  This  ruling  of  the  court 
was  assigned  as  error,  but,  as  substantially 
the  same  question  was  raised  on  the  motion 
to  direct  a  verdict,  we  need  not  now  stop  to 
consider  it. 

At  the  close  of  the  evidence  in  the  case, 
counsel  for  the  plaintiff  moved  the  court  to 
direct  the  jury  to  return  a  verdict  for  the 
plaintiff.  Tlie  court  denied  the  motion,  and 
the  ruling  of  the  court  denying  the  same  is 
assigned  as  error.  In  denying  this  motion, 
we  are  of  the  opinion  that  the  court  erred. 
The  facts  alleged  in  the  complaint  were  sus- 
tained by  undisputed  evidence,  and  the  facts 
alleged  in  defendants'  answer  and  proven  on 
the  trial  were  clearly  insufficient  to  constitute 
a  defense  to  the  action.  The  case  was  there - 
21L.R.A. 


fore  one  in  which  the  court  should  have  di- 
rected a  verdict  for  the  plaintiff.  The  agree- 
ment constituting  the  basis  of  the  action 
showed  upon  its  face  that  it  was  the  indi- 
vidual contract  of  the  defendants,  up<Hi  which 
they  were  liable,  upon  the  facts  alleged  in 
the  complaint  and  proven  on  the  trial.  We 
had  occasion  to  give  a  construction  to  a 
similar  contract  on  a  demurrer  to  the  com- 
plaint in  Western  Pub,  House  v.  Baeihman, 
(S.  Dak.)  61  N.  W.  Rep.  214.  In  that  case 
this  court,  speaking  by  Mr.  Justice  Bennett, 
said  :  **The  aflpreement  made  by  the  defend- 
ants, upon  which  the  plaintiff  seeks  to  re- 
cover, does  not  purport  upon  its  face  to  be 
any  other  contract  wan  one  made  by  them- 
selves. There  is  nothing  in  it  that  would 
indicate  any  other  than  their  personal  con- 
tract, exceot  the  words  *'the  undersigned 
members  ot  the  board  of  directors  of  the 
school  township  of  Delmont,"  etc.  Neither 
does  it  appear  that  the  books  sold  or  bought 
were  for  the  use  or  benefit  of  the  school 
township,  or  any  one  except  the  signers  of 
the  contract,  nor  that  they  had  the  authority 
or  agency  to  purchase  them  for  any  institu- 
tion, school,  or  individual.  On  the  face  of 
the  instrument,  it  clearly  shows  that  they 
were  the  purchasers  for  their  own  benefit; 
for  it  sa^s :  "'  We,  the  undersigned,  hereby 
order  sliipped  to  us.  as  named  below,  six 
copies  of  Taggy's  Anatomical  Studies,  at 
thirty-five  dollars  each.  .  .  .  We  agree 
to  pa^  for  the  above-named  goods."  The 
plaintiff  agrees  in  the  instrument  to  accept 
in  payment  an  order  or  warrant  issued  on  the 
treasurer  of  said  township  *,  but  this  stipula- 
tion does  not  have  the  effect  to  show  that 
this  is  an  obligation  of  the  school  township, 
any  more  than,  if  the  obligors  had  promised 
to  pay  in  county  or  state  warrants,  it  would 
tend  to  make  the  county  or  state  holden  for 
the  contract.  Upon  the  face  of  the  instru- 
ment, the  school  township  is  not  bound  nor 
do  any  of  the  allegations  of  the  complaint 
tend  to  show  any  such  intention  on  the  part 
of  either  party  to  the  transaction.  The  su- 
preme court  of  Iowa  had  under  consideration 
a  similar  contract  in  Western  Pub.  House  v. 
Bock  JDist.  Twp.,  84  Iowa,  101.  That  action 
was  brought  against  the  school  township, 
and,  on  demurrer  to  the  complaint,  the  court 
said :  **  (2)  A  consideration  of  agreement 
upon  which  the  plaintiff  bases  its  right  to 
recover  discloses  the  fact  that  it  does  not  pur- 
port to  be  the  contract  of  tbe  defendant,  the 
school  district,  and  that  there  is  not  one  word 
in  it  indicating  the  purpose  of  the  directors 
to  bind  the  district,  or  the  intention  of  the 
plaintiffs  to  require  it  to  be  bound,  by  the 
agreement.  The  obligors  in  the  instrument 
describe  themselves  as  directors  of  the  school 
district ;  but  it  does  not  appear  that  the  goods 
sold  were  bought  for  the  use  of  the  defend- 
ant, or  pursuant  to  its  authority  or  order.  It 
is  stipulated  in  the  contract  that  the  goods 
shall  be  shipped  to  the  directors,  not  to  de- 
fendant or  its  officers.  On  the  face  of  the  in- 
strument, it  is  plainly  shown  that  the  per- 
sons who  signed  the  instrument,  and  who  are 
designated  therein  as  *director8,*  are  alone 
bound  by  it  as  obligors.  Plaintiff  agrees  in 
the  instrument  to  accept  in  payment  an  order 
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or  warrant  issued  by  the  defendant,  but  this 
stipulation  does  not  bind  it  to  look  to  de- 
fendant for  payment,  or  make  the  instrument 
its  contract.  Upon  the  face  of  the  instru- 
ment, the  defendant  is  not  bound,  and  the 
intention  clearly  appears  to  bind  the  signers 
individually."  It  is  a  well-settled  rule  that 
parol  evidence  is  inadmissible  to  vary,  con- 
tradict, or  explain  an  agreement  when  re- 
duced to  writing,  in  the  absence  of  fraud  or 
mistake.  Thompion  v.  McKee,  5  Dak.  172 ; 
WoMhalMvgh  V.  E(Ul  (&.  Oak.)  56  N.  W. 
Rep.  82.  The  facts  alleged  in  the  answer, 
ana  proven  on  the  trial,  under  the  objections 
of  the  plaintiff,  could  have  had  no  other 
effect,  s^d  could  have  been  offered  for  no 
other  purpose,  than  to  contradict,  vary,  and 
Impair  the  written  instrument  made  by  the 


defendants  with  the  plaintiff ;  and  hence  they 
were  incompetent  and  inadmissible ;  and  con- 
stituted no  defense  to  the  action.  It  may  be 
that  the  defendants  did  not  actually  intend 
to  bind  themselves  individually  by  the  agree* 
ment  executed  by  them.  It  so,  it  is  unfor* 
tunate  for  them  that  they  executed  the  in- 
strument in  its  present  form.  This  court, 
however,  is  unable  to  relieve  them.  It  can 
only  Judge  of  the  intent  of  the  parties  in  ex- 
ecuting written  instruments  by  the  form  of 
the  instrument  itself,  unless  fraud  or  mistake 
is  alleged  and  proven  in  obtaining  it. 

Our  conclusion  is,  therefore,  that  the  court 
erred  in  denying  plaintiff's  motion  to  direct 
a  verdict  for  it,  and  rendering  judgment  for 
the  defendants,  and  the  sams  must  m  reverted; 
and  it  is  so  ordered. 


MASSACHUSETTS  SUPRBME  JUDICIAL  COURT. 


Maiy  E.  SKINNER,  Appt., 
Leonard  B.  TIKRELL. 


( 


1.  The  doctrine  that  a  mere  volunteer 
is  not  entitled  to  sabrof^ntion  applies  to 
one  who  loanfl  money  to  a  married  woman  for 
the  purchase  of  necessaries. 

8.  A  Ihnelmnd  is  not  ehar^eable  for 
mcmey  loaned  to  his  wifo  on  his  credit* 
even  for  the  purchase  of  Deoessariee  by  her,— 
especially  where  a  statute  has  provided  for  an 
order  upon  a  husband  to  pay  money  to  the  wife 
f  or.her  support  upon  petition  to  a  oourtk 

()9eptember  7, 1893.) 

APPEAL  hj  plaintiff  from  a  judgment  of 
the  Superior  Court  of  Suffolk  dbunty  in 
f  ayor  of  defendant  in  an  action  brought  to  re- 
cover money  which  wss  alleged  to  have  been 
furnished  to  defendant's  wife  to  enable  her  to 
procure  necessaries.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

MeMtre,  John  D,  Lon^  and  £•  C.  Bump- 
«■•  for  plaintiff: 

This  bill  was  brought  upon  the  authority  of 
the  well-considered  case  of  Kenyon  v.  Farris, 
47  Conn.  510,  86  Am.  Bep.  86,  which  is  prac- 
tically identical  to  this. 

The  court  in  its  opinion  cited  with  approba- 
tion,— 

Ha/rrie  v.  Lee,  1  P.  Wms.  488 ;  Marlow  v. 
JPitfiM,  Id.  559;  Deare  v.  Soutten,  L.  R  9  Eq. 
Cas.  151 :  Jenner  v.  Morris^  De  G.  F.  &  J. 
46;  Walker  v.  Simpeon,  7  Watts  &  S.  88,  42 
Am.  Dec.  816. 

All  of  these  cases  sustain  the  claim  that  if 
money  be  advanced  to  a  wife  for  this  purpoiie, 
the  plaintiff  in  eauity  takes  the  place  of  the 
person  who  provided  the  necessaries. 


Equity  is  the  proper  and  only  remedy  in  this 
case.    An  action  at  law  will  not  lie. 

See  Zeigler  v.  David,  28  Ala.  127 ;  Earle  v. 
Peale,  1  Salk.  886;  Darbp  v.  Boue/ier,  Id.  279; 
EUie  V.  Ellis,  5  Mod.  868 ;  Paule  v.  Qoding,  2 
Fost  &  P.  586  ;  Bchouler.  Dom.  Rel.  §  105  ; 
Welli  V.  Lachenmeyer,  2  How.  Pr.  N.  8.  252. 

In  Mayliew  v.  Thayer,  8  Gray,  172,  the 
plaintiff  who  had  paid  aphvsician'sbill,  which 
had  been  charged  to  him,  for  the  defendant's 
wife  while  she  was  boarding  with  the  plaintiff 
was  allowed  to  recover  in  an  action  at  law  for 
the  monev  so  paid,  upon  the  ground  that  the 
bill  had  been  charged  to  the  plaintiff.  The 
statement  in  the  opinion  that  if  it  had  been 
charged  to  the  husband  a  different  result  might 
have  been  reached,  is  consistent  with  all  the 
cases  hereinbefore  cited,  that  the  proceeding 
must  be  in  equity  and  not  in  law. 

Cartirright  v.  Bate,  1  Allen,  514,  79  Am; 
Dec.  759,  was  also  an  action  at  law.  A  part 
of  the  claim  was  money  furnished  the  wife  as 
she  was  about  to  sail  for  America.  The  report 
did  not  show  whether  the  money  was  included 
in  the  verdict  or  not.  The  court  says:  "There 
are  many  cases  where  the  rule  would  be  harsh 
as  stated  in  Earle  v.  Peale,  1  Balk.  887,  namely, 
that  a  party  cannot  recover  for  money  fur- 
nished to  a  married  woman  living  separate 
from  her  husband,  on  account  of  his  fault,  al- 
though it  was  to  lay  out  in  necessaries,  but  it  is 
not  necessary  to  decide  the  question  here." 

The  fact  of  the  pendency  of  the  divorce  docs 
not  in  any  way  interfere  with  the  plaintiff's 
rights  to  recover. 

Dow^.  V.  Smith,  11  Allen,  107 ;  Hancock  T. 
Mernck,  10  Cush.  41 :  Burlen  v.  Shannon^  8 
Gray,  887. 

Mr.  Hosea  EUng^ant  for  defendant: 

The  doctrine  of  subrogation  in  equity  re- 
quires that  the  person  seekine  the  relief  must 
have  paid  a  debt  due  to  a  third  party  before  he 
can  be  substituted  to  that  third  party's  rights. 


Norm.— The  above  decision  is  a  verv  notioeable 
one  Inasmuch  as  it  repudiates  the  doctrine  of  the 
BngUsh  courts  and  American  text-writers  as  weU 
as  that  of  some  American  decision.  In  addition  to 
the  oases  referred  to  in  the  brlefS  and  opinion  at- 
31  Lu  R.  A.  48 


tentlon  Is  called  to  that  of  Wells  v.  Lacbenmeyer,  % 
How.  Pr.  N.  S.  883,  in  which  also  the  husband  was 
held  liable  for  moneys  loaned  to  the  wife  for  pro- 
curing necessaries. 
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Sandford  ▼.  McLean,  8  Paige,  117,  8  L.  ed. 
80,  note. 

li  ibe  plniotiff  advanced  to  8a!d  tradesmen, 
or  to  the  wife  of  the  defendant,  moneys  as  al- 
leged, »:Le  acted  as  a  mere  volunteer  and  has 
no  rights  to  subrogation. 

Ibid, 

Money  loaned  to  the  wife,  even  If  used  for 
DecesFaries,  is  not  regarded  as  a  necessary. 

QiiUrt  V.  Plant,  18  Ind.  808;  Walker  r. 
Simpton,  7  Watts  &  S.  88,  42  Am.  Dec.  2i6. 

MortoBf  Jl,  delivered  the  opinion  of  the 
court : 

This  is  a  bill  in  equity  in  which  the  plain- 
tiff, who  has  advanced  money  to  the  defend- 
ant's wife  while  living  apart  from  her  hus- 
band, which  she  expended,  it  Is  alleged,  in 
the  purchase  of  necessaries,  seeks  to  be  sub- 
rogated to  the  rights  of  the  persons  furnish- 
ing the  necessaries,  and  prays  that  the  defend- 
ant may  be  ordered  to  pav  to  her  the  amount 
BO  advanced.  Tne  defendant  demurred  to  the 
bill.  The  demurrer  was  sustained,  and  the 
bill  was  dismissed,  and  the  plaintiff  ap- 
pealed. The  demurrer  was  a  general  one, 
and  it  was  claimed  at  the  argument,  as  one 
ground  of  it,  that  the  bill  did  not  set  out 
BulHcient  facts  to  show  that  the  wife  was 
liviug  apart  from  her  husband  for  justifiable 
cause.  Without  considering  whether  this 
ob lection  was  well  taken,  we'assume  that,  if 
valid,  it  could  be  removed  by  amendment. 
The  question  then  is  whether  the  bill,  if 
amended  so  as  to  remove  this  objection,  can 
be  maintained  either  on  the  ground  of  sub- 
rogation or  of  a  general  equity.  We  think 
it  cannot  stand  on  either  ground.  There  can 
be  no  subrogation  unless  there  is  something 
to  be  subrogated  to.  A  debt  or  liability  can- 
not be  created  where  none  existed  for  the 
purpose  of  effecting  a  substitution.  There 
never  was  any  liability  on  the  part  of  the 
defendant  to  the  parties  who  furnished  the 
wife  with  the  necessaries.  The  goods  were 
•old  to  her,  and  were  paid  for  by  her.  They 
were  not  furnished  on  the  defendant's  credit, 
but  on  the  wife's.  The  money  that  was  ad- 
vanced by  the  plaintiff  was  not  advanced  to 
the  parties  who  furnished  the  necessaries,  but 
to  the  wife,  to  be  expended  by  her  as  she  saw 
fit.  There  is  no  ground,  therefore,  for  the 
application  of  the  doctrine  of  subrogation. 
Although  the  right  of  subrogation  does  not 
depend  on  contract,  but  rests  on  natural  jus- 
tice and  equity,  there  must  be  an  agreement, 
either  express  or  implied,  to  subrogate,  or 
some  obligation,  interest  or  right,  legal  or 
equitable,  on  the  part  of  the  party  making 
the  payment  or  aavance,  in  respect  of  the 
matter  concerning  which  payment  is  made  or 
money  advanced,  in  order  to  entitle  him  to 
Bubrogation.  Hart  v.  Western  R.  Co.  18  Met. 
99,  46  Am.  Dec.  719 ;  Amory  v.  Lowell,  1  Al- 
len, 504;  WaU  v.  Mawn,  102  Mass.  818; 
.^tna  L,  Ins.  Co.  v.  Middleport,  124  U.  8. 
634,  81  L.  ed.  537;  Arnold  v.  Green,  116  N. 
Y.  566 ;  Gans  v.  77aeme,  93  N.  Y.  225,  282 ; 
Johnson  V.  Barrett,  117  Ind.  551 ;  McHeil  v. 
Miller, %^  W.  Va.  480;  Miller's  App,  119  Pa. 
620 :  Suppiger  v.  Garrels,  20  111.  App.  625 ; 
Gadsden  v.  Brown,  S peers,  Eq.  87,  41 ;  Be 
Concilio  v.  Brownrigg  (N.  J.  £q.)  25  Atl. 
21  L.  R.  A. 


Rep.  888 ;  Brewer  v.  JSash,  16  R.  I.  458,  488^ 
Blackbui-n  Bldg.  Soc.  v.  Cunliffe,  L.  R.  22Cb. 
Div.  61 ;  Stevens  v.  King,  84  Me.  291 ;  Shel- 
don, Subrogation,  §§  2,  8,  240.  A  mere  vol- 
unteer is  not  entitled  to  subrogation.  uBtna 
L,  Ins.  Co.  V.  MiddUport,  Arnold  v.  QreoL,. 
and  Gadsden  v.  Brown,  supra;  Sheldon,  Sub- 
rogation, gg  241,  242,  and  cases  cited.  Nok 
is  one  who  lends  money  to  another  to  pay 
a  debt  entitled,  aa  matter  of  right,  to  stand 
in  the  creditor's  shoes.  Sheldon,  Subro 
gation,  $g  241,  242,  and  cases  cited.  So  far 
as  subrogation  is  concerned,  •  the  plaintiff's 
contention  resolves  itself  into  the  proposition 
that  the  defendant's  wife  could  have  bought 
on  her  husband's  credit  the  necessaries  which, 
she  purchased  and  paid  for  with  the  money 
advanced  to  her  bv  the  plaintiff;  that,  if  th& 
plaintiff  had  i)aia  the  parties  supplying  the 
necessaries  their  sevefal  demands,  she  would 
have  been  entitled  to  be  subrogated  to  their 
claims  against  the  defendant ;  and  that,  there- 
fore, a  decree  should  be  entered  in  her  favor 
against  the  defendant  in  this  suit.  If  the 
premises  are  correct,  manifestly  the  con- 
clusion does  not  follow  from  them.  Thbre 
are  ancient  and  modern  cases  in  England 
which  hold  that  a  person  advancing  money 
to  a  married  woman  under  circumstances  like 
those  in  this  case  can  recover  <he  same  of  the 
husband  in  equity.  Harris  ^ .  I^ee,  1  P.  Wms. 
4b2;  Marlow  v.  Bitfield,  Id.  559;  Deare  ▼. 
Soutten,  L.  R.  9  Eq.  Cas.  151',Jennery.  Mor- 
ris, 8  De  G.  F.  &  J.  45.  See  also  Re  Wood,  1 
De  O.  J.  &  S.  465.  These  cases  have  been 
followed  in  this  country  in  Connecticut, 
{Kenyon  v.  Farris,  47  Conn.  510,  86  Am. 
Kep.  86, )  and  there  is  a  dictrum  in  a  caae  in 
Pennsylvania,  {\yalker  v.  Simpson,  7  Watt» 
&  S.  88,  42  Am.  Dec.  21 6«)  to  the  same  effect. 
Certain  text-w^riters,  following  the  English 
cases,  have  stated  the  law  to  be  as  there  held. 
Bishop,  Mar.  &  Div.  §§  621,  622 ;  1  Bispham^ 
Eq.  i^  198 ;  8  Pom.  Eq.  Jur.  §^  1299,  1800 ; 
2  Kent,  Coin.  146.  noU  by  Holmes,  J.; 
Schouler,  Ilusb.  &  Wife,  §  61,  noU.  But 
those  cases  do  not  appear  to  us  to  rest  on  any 
satisfactory  principle.  It  was  apparently 
conceded  by  the  Lord  Chancellor  in  Jenner 
V.  Morris,  supra,  that  they  did  not.  He  seems 
to  have  yielded  to  them  simply  as  preoedenta 
which  he  was  bound  to  follow.  The  earliest 
one,  {Harris  y.  Lu,  supra,)  on  which  the 
subsequent  ones  rely,  referred  the  jurisdic- 
tion, without  much  discussion  or  consider- 
ation of  it,  to  the  principle  of  subrogation. 
For  reasons  already  given,  we  think  that 
principle  inapplicable.  It  is  said  that 
equitv  has  ji^isdiction  because  there  is  no 
remedy  at  law.  It  is  admitted  that  there  is 
none.  Neither  is  there  any  right  or  claim  at 
law  on  the  part  of  the  plaintiff  against  this 
defendant.  To  sustain  the  bill  on  that  ground 
would  require  us  to  hold  that  equity  may 
create  a  legal  right  where  none  exists,  and 
then  enforce  it  by  equitable  remediea.  We 
do  not  understand  that  it  can  do  so.  The 
only  remaining  ground  of  Jurisdiction  is  that 
the  defendant  was  bound  to  furnish  hia  wife 
with  necessaries;  that  tlie  money  which  the 
plaintiff  advanced  to  her  was  actually  ex- 
pended in  ffood  faith  by  her  for  necessaries  ; 
that  it  will  be  no  hardship  upon  the  defend- 
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ant  to  be  ubligcd  lo  pay  for  necessariee  which 
the  law  would  have  compelled  him  to 
furnish ;  and  th:it,  in  the  interests  of  Justice, 
equity  should  compel  him  to  pay  the  plain- 
tin  the  sums  which  she  has  advancea.  In 
effect,  this  is  the  same  an  sayincr  that  in 
equity  money  advanced  to  a  wite  living 
separate  from  her  husband  for  justi liable 
cause,  and  expended  by  her  in  good  faith  in 
the  purchase  of  necessaries,  should  itself  be 
regaided  as  necessaries,  and  recoverable  ac-' 
cordin^ly.  At  law,  it  is  entirely  clear  that 
a  married  woman  has  no  right  under  such 
circumstnnces  to  borrow  money  on  her  hus- 
band's credit,  even  for  the  purchase  of  nec- 
easaries.  We  can  see  no  reason  why  the  power 
should  be  withheld  at  law  and  given  in 
equity.  There  may  be  strong  reasons  why 
married  women,  compelled,  by  their  hus- 
bands' misconduct,  to  live  apart  from  them, 
should  be  allowed  to  borrow  money  on  their 
husbands'  credit  for  the  purchase  of  nec- 


essaries. Such  rcnson  would  apply  equally 
at  law  and  in  equity.  It  is  for  the  legis- 
lature, if  it  deems  it  advisable,  to  give  them 
such  power.  In  this  state  they  are  not  with- 
out a  remedy  in  such  cases,  in  addition  to  the 
right  which  they  have  at  common  law  to 
pledge  their  husbands'  credit  for  necessaries. 
The  probate  court  may,  upon  their  petition, 
order  the  husbands  to  pay  to  them,  from  time 
to  time,  such  sums  of  money  as  it  deems  ex* 
pedient  for  their  support.  Pub.  Stat.  chap. 
147,  g  33  et  aeq.  It  is  probable  that  this  stat* 
ute  should  be  taken  as  a  declaration  of  the  leg- 
islative sense  that  a  married  woman,  living 
apart  from  her  husband,  should  obtain  money 
for  necessaries  through  the  aid  of  the  probate 
court,  and  not  by  pl^gin^  his  credit.  How- 
ever that  may  be,  a  majority  of  the  court  can 
discover  no  satisfactory  ground  on  which 
jurisdiction  in  equity  of  the  present  suit 
can  rest. 
Decree  afflrmed. 


MINNESOTA  SUPREBCB  COURT. 


George  P.  PLYMPTON,  a  Lunatic,  by  An- 
drew  S.  Eeyes,  Guardian  ad  Litem,  Eeept,, 

V. 

'William  HALL  et  al.,  Appte. 


.Minn.. 
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M*  Where  persons  are**  Incapable  of 
acting  for  themseWes,  as  Id  the  case  of 
lunatloB.  they  are  entitled  to  the  protection  of 
the  court,  and  proceedinss  wUl  be  instituted  un- 
der Its  direction.  Suits  raay  be  brought  in  their 
name,  and  the  court  wiJl  authorize  some  suitable 
person  to  carry  it  on  as  next  friend  or  guardian 
ad  litem, 

B*  The  power  of  the  district  courts  to 
exercise  such  authority  is  not  taken  away  by  the 
provisions  of  the  General  Statutes  authorizing 
the  probate  courts  to  appoint  general  guardians 
<or  Insane  persons. 

3.   Bnt  it  is  in  the  discretion  of  the  eonrt 

to  allow  an  action  so  Instituted  to  proceed  or  not, 
and  it  may  order  a  stay  of  proceed IngB  to  await 
the  due  appointment  of  a  general  guardian,  or 
order  the  same  to  be  discontinued,  as  Ic  may  be 
adviaed. 

iOUJOkm^  Ch.  J.,  and  Oollins^  J.,  ditsenL} 

(September  8, 1803.) 

A  PPEAL  by  defendants  from  an  order  of 
J\  the  District  Court  for  Hennepin  County 
denying:  a  motion  to  dismiss  the  complaint  in 
an  action  brought  by  the  guard isn  of  a  lunatic 
to  recover  possession  of  certain  red  estate. 
Ajffirmed, 

Eeyes  presented  to  a  judge  of  tbe  district 
court  bis  petition  for  appointment  as  guardian 
ad  litem  of  George  F.  Plympton,  whom  he 
represented  to  be  a  resident  of  Massachusetts 

^Headnotes  by  VANDSRBiTRaH,  J. 


Kosa.— The  above  decision  as  to  the  power  of  a 
court  to  exercise  authority  in  case  of  a  nonresident 
lanatio  who  appears  by  guardian  ad  UUm  seems  to 
be  a  novel  oneu 
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and  a  person  of  unsound  mfnd  duly  adjudged 
a  lunatic,  but  having  no  guardian  in  this  state. 
The  purpose  of  the  application  was  to  permit 
the  institution  and  prosecution  of  an  action  for 
the  recovery  of  certain  real  estate.  This  peti- 
tion was  granted.  Thereupon  Eeyes  attempted 
to  bring  the  action  in  the  name  of  the  lunatic. 

Further  facts  appear  in  the  opinion* 

Jlir,  Daniel  Fish,  for  appellant: 

The  only  statutory  authority  for  appointing 
a  guardian  ad  litem  in  this  state  is  found  in 
Qen.  Btat  1878,  chap.  66,  gg  80.  81.  These 
relate  only  to  infant  parties,  plaintiff  as  well  as 
defendant. 

A  guardian  ad  litem  is  never  appointed  except 
for  an  infant  defendant. 

Oark  V.  Piatt,  80  Conn.  282. 

"Guardian  ad  litem:  A  guardian  appointed 
to  represent  the  ward  in  legal  proceedings  to 
which  he  is  a  party  defendant.'' 

Bouvier,  Law  Diet. 

A  guardian  od  litem  is  one  appointed  to  rep- 
resent an  infant  defendant  in  ie^ai  proceedings. 

2  Lawson,  Rights,  Rem.  <&  Pr.  ^  851;  9  Am. 
&  Eng.  Encyclop.  Law,  156. 

Our  statutes  confer  upon  the  probate  court 
as  full  jurisdiction  in  the  matter  of  the  estates 
of  insane  persons  as  of  minors. 

State  V.  Wilcox,  Zimnu.  148;  Probate  Code, 
§142. 

The  nonresidence  of  the  lunatic  is  no  ob- 

Probate  Code,  §  152. 

The  Probate  Code  recognizes  and  preserves 
the  authority  of  tbe  district  court  to  appoint 
special  guardians  for  infant  parties  hiigating 
therein.    Not  so  as  to  insane  persons. 

Probate  Code,  g  141. 

In  states  where  probate  Jurisdiction  remains 
in  the  courts  of  chancery,  there  may  be  some 
color  for  the  claim  that  they  have  inherent 
power  to  appoint  special  guardians  for  insane 
persons,  but  here  such  jurisdictioa  is  vested 
wholly  in  the  probate  court,  and  the  general 
guardian  which  it  alone  can  appoint,  is  re- 
quired to  "appear  for  and  represent  his  ward 
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io  all  legal  pioceedinffs"  except  in  tbe 
where  a  special  guarcuaii  is  provided  for  by 
statute  (section  148).  and  wLcre  such  is  the 
law.  noue  but  the  general  guardian  can  sue  In 
behalf  of  a  lunatic. 

CotingUm  v.  Nfftuger,  140  111.  COS;  QutiOr 
fi9(m  Y,  B/rick^dotter,  87  Kan.  670. 

Tbe  act  ion  itself,  being  wholly  unauthorized, 
conferred  no  jurisdiction  and  called  no  powers 
of  the  court  into  action. 

If  Plympton  must  sue  by  his  general  guard- 
tan,  it  appears  that  he  has  no  such  guardian. 

When  want  of  authority  is  shown  want  of 
Jurisdiction  is  shown. 

locking  ▼.  Hanson,  85  Minn.  207. 

Want  of  jurisdiction  ia  not  waived  by  ap- 
pearance and  answer. 

Amea  ▼.  BUand^  1  Minn.  865;  Raihbun  t. 
Moody,  4  Minn.  364;  Chandler  y.  Kent,  8  Minn. 
686. 

Mr,  James  I*  Best,  with  Mr,  Howard 
A«  Turner,  for  respondent 

Vanderburcfht  J.,  delivered  the  opinion 
of  the  court: 

In  this  case  the  plaintiff,  an  alleged  lu- 
natic, appears  and  sues  by  guardian  ad  litem. 
This  appearance  bv  guardian  is  under  tbe 
sanction  and  direction  of  the  court  which  ap- 
];x)inted,  as  such  guardian,  on  the  proper  ap- 
plication, a  person  represented  to  be  tbe  next 
friend  of  the  lunatic.  Persons  incompetent 
to  protect  themselves,  from  age  or  weakness 
of  mind,  are  entitled  to  come  under  the  pro- 
tection of  the  court,  and  proceedings  will  be 
instituted  under  its  direction,  as  was  done 
in  this  case.  Malin  v.  Malin,  2  Johns.  Gh. 
288,  1  L.  ed.  861 ;  Denny  v.  Benny,  8  Allen, 
818.  A  lunatic  is  not  supposed  to  be  able, 
without  the  assistance  of  others,  to  know 
what  steps  may  be  necessary  to  protect  his 
estate.  Suits  in  his  behalf  are  usually  in- 
stituted in  his  name,  but  as  he  is  a  person 
Incapable,  in  law,  of  taking  any  steps  on  his 
own  account,  he  sues  by  the  conimittee  of  his 
estate,  if  any,  or,  if  none,  by  his  next  friend, 
who  is  responsible  for  the  conduct  of  the  suit. 
1  Dan.  Ch.  Pr.  §  88;  Story,  Eq.  PI.  §  66. 

In  Beall  v.  Smith,  L.  R.  9  Ch.  App.  91, 
the  general  rule  in  chancery  is  thus  stated : 
Where  there  is  a  person  of  unsound  mind, 
and  therefore  incapable  of  invoking  the  pro- 
tection of  the  court,  that  protection  may  be 
invoked,  in  proper  cases,  and  to  the  extent 
proper  in  his  behalf,  by  any  person,  as  his 
next  friend.  But  every  person  so  constitut- 
ing himself,  offlciously  the  guardian  of  a 
I>erson  of  unsound  mind,  does  so  at  his  own 
risk,  and  he  must  be  prepared  to  vindicate 
the  propriety  of  the  proceedings,  if  they  are 
oalled  in  question.  Jfelson  v.  Dnncombe,  9 
Beav.  281;  Light  v.  Light,  25  Beav.  248; 
Whettione  v.  Whetstone,  75  Ala.  496.  The 
lemark  of  the  trial  judge  in  Halfhide  v.  Bob- 
ineon,  L.  R.  9  Ch.  App.  878,  that  a  bill  can- 
not be  so  filed  by  a  next  friend,  is  not  sanc- 
tioned by  other  or  later  cases.  In  Jones  v. 
Lloyd,  L.  R.  18  Eq.  275.  it  is  said  that  every- 
body  knows  it  takes  some  time  to  make  a  lu- 
natic by  inquisition,  and  his  family  some- 
times hesitate  about  making  him  such.  Is 
it  to  be  tolerated  that  any  one  may  injure 
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him  or  his  property  without  .there  being  any 
person  to  restrain  such  injury  f  Bock  v.  Sladi, 
7  Dowl.  P.  C.  22.  So,  in  some  statutes  of 
limitation,  there  is  no  saving  clause  in  favor 
of  lunatics,  and  in  some  cases  prompt  action 
may  l>e  required  in  instituting  an  action  to 
save  rights  which  mi^ht  otherwise  be  lost. 
The  rule  can  be  no  different  in  actions  at 
law.  Bnek  v.  Slade,  supra.  The  appellant 
here  concedes  that  the  lunatic  may  sue,  and 
I  suppose  whether  resident  or  nonresident, 
but  this  necessarily  implies  that  there  must 
be  some  one  to  instigate  and  manage  the  suit, 
as  next  friend  or  guardian. 

Ai^ain  it  is  suggested  that  there  is  no  au- 
thority in  this  state  for  an  appearance  of 
any  other  guardian  for  a  lunatic  than  one 
appointed  by  the  probate  court,  ''who  shall 
appear  for  and  represent  his  ward  in  all  legal 
proceedings  unless  another  person  is  ap- 
pointed for  that  purpose."  Gen.  Laws  1889, 
chap.  46,  S  148.  This  provision  does  not 
take  away  the  power  vested  in  the  court  to 
authorize  a  next  friend  to  act  as  guardian  ad 
litem  for  the  purposes  of  a  suit,  but  reserves 
and  saves  it.  Under  a  statute  substantially 
similar,  in  Massachusetts,  where  the  probate 
courts  have  the  exclusive  jurisdiction  to  ap- 
point guardians  for  the  person  and  estate  of 
lunatics,  the  supreme  court  sustains  this 
view,  and  holds  that  the  provisions  of  the 
statute  do  not  limit  the  powers  of  the  court 
in  which  an  action  is  brought  by  or  on  be- 
half of  a  lunatic  to. appoint  a  guardian  or 
next  friend  to  appear  in  his  behalf,  and  ap- 
proves the  doctrine  as  stated  in  Story,  Eq. 
PI.  g  66:  ''Where  persons  are  incapable 
of  acting  for  themselves,  the  suit  may  be 
brought  In  their  name,  and  the  court  will 
authorize  some  suitable  person  to  carry  it 
on  as  their  next  friend. "  Mass.  Gen.  Stat. 
1860,  chap.  109,  ^  18 ;  Denny  v.  Denny,  8 
Allen,  818.  But  in  every  such  c^ase  it  is  in 
the  discretion  of  the  court  to  allow  the  suit 
to  proceed  or  not,  and  it  will  order  a  stay  of 
proceedings,  or  the  suit  to  be  discontinued* 
if  it  be  deemed,  improper.  Story,  Eq.  PL 
$^  66.  So,  this  suit,  to  recover  real  property 
here,  was  instituted  hj  the  guardian  in  this 
case  under  the  direction  oi  the  court,  and 
after  the  answer  was  served,  in  the  exercise 
of  its  discretion,  it  ordered  a  staj  of  the  pro- 
ceedings to  await  the  due  appointment  of  a 
guardian  by  the  probate  court.  In  this  there 
was  no  error.  Thi s  court  will  hard  1  y  assume 
to  question  the  good  faith  of  the  guardian, 
or  tne  propriety  of  the  action  of  the  court  in 
authorizing  the  institution  of  the  suit  by 
him. 

Order  affirmed, 

GilfUUn,  Oh.  J.: 

I  dissent.  However  it  may  be  in  respect 
to  the  power  of  the  district  court  to  appoint 
a  guardian  ad  litem  to  prosecute  an  action  in 
behalf  of  a  resident  insane  person,  I  do  not 
think  it  can  be  done  for  a  nonresident,  over 
whose  person  the  courts  of  this  state  have  no 
jurisdiction ;  and  such  was  this  ( 


Collins,  J.; 

I  concur  in  the  dissenting  opinion  of  the 

chief  justice. 
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A  Mil  for  alimonj-  e»nnot  be  maintained 
alter  a  decree  of  abeolnte  divoree  for 

misconduct  of  the  wife,  wtaioh  allows  each  paitj 
to  remarry. 

(May  28. 1880L) 

APPEAL  by  defendant  from  a  decree  of  tbe 
Chancery  Court  for  Perry  County  overrul- 
ing a  demurrer  to  the  bill  in  a  suit  for  a  di- 
vorce.    Reversed. 

The  bill  alleged  that  the  complainant  was 
married  to  John  Downey  about  tbe  year  1845, 
and  that  she  resided  with  him  until  a  short 
time  before  1891.  That  on  January  12, 1891, 
John  Downey  filed  a  divorce  suit  on  the 
^ound  of  abandonment,  and  that  on  Febru- 
ary 24, 1891.  a  decree  was  rendered  afdneulo. 
Tbe  bill  further  alleged  that  complainant  was 
without  means  of  support  and  prayed  that  de- 
fendant might  be  required  to  furnish  support 
for  her.  Defendant  demurred  to  the  bill  upon 
tbf«  ground  tbat  it  showed  upon  its  face  that 
complainant  and  defendant  had  been  divorced 
and  that  such  decree  was  still  in  force,  and  that 


complainant  made  no  claim  for  alimony  or 
support  in  the  divorce  proceedings. 
Further  facts  appear  in  the  opinion. 
Mr.  William  F.  Home  for  appellant 
Mr.  J.  H.  Stewart  for  appellee. 

MeClellaa«  J.,  delivered  the  opinion  of 
the  court: 

The  question  presented  on  this  record, 
namely,  whether  a  quondam  wife  may,  after 
a  decree  of  absolute  divorce  from  the  bonda 
of  matrimony,  granted  at  the  instance  of  her 
husband  for  misconduct  on  her  part,  and 
which  allows  each  of  the  parties  to  remarry, 
maintain  a  bill  for  alimony,  is  one  upon 
which  there  is  great  conflict  in  the  adjudged 
cases  of  other  jurisdictions,  as  will  appear 
from  a  synopsis  of  the  briefs  of  counsel  in 
the  report  of  this  case.  Most,  if  not  all,  of 
the  text- writers  who  discuss  the  point  hold 
that  alimony  will  not  l>e  allowed  on  a  sepa- 
rate proceeding  after  divorce  a  vinculo.  1 
Am.  <&  Eng.  Encyclop.  Law,  p.  479; 
Schouler,  Hush.  &  W.  §  459 ;  Bia^iop,  Mar. 
&  Div.  §  876  et  seq.  Indeed,  the  seneral  rule 
is  that  courts  of  equity  have  no  jurisdiction 
to  grant  alimony  at  all  except  in  and  as  in- 
cident to  a  bill  for  divorce  absolute  or  a 
merua  et  thoro.  2  Pom.  Eq.  Jur.  g  1120. 
But  this  rule  has  been  departed  from  by  this 


Norm.— Suit  for  aUnumy  ctfter  decree  of  divorce. 

The  general  doctrine  Is  as  shown  lo  the  above 
case  that  alimony  cannot  be  obtained  In  a  separate 
suit  brought  after  a  valid  divoioe. 

Alimony  to  only  Incidental  to  divorce,  and  courts 
^vlll  not  entertain  a  suit  for  alimony,  where  tbe 
decree  of  divorce  has  been  granted  by  another 
tribunaL    Bowman  v.  Worthington,  24  Ark.  682. 

Where  a  wife  obtains  a  judgment  of  divorce  she 
oannot  thereafter  obtain  alimony  in  a  subsequent 
suit  in  another  state.  Ober  v.  Ober,  28  N.  T.  S.  B. 
28. 

So  if  an  allowance  of  alimony  to  insufficient,  no 
other  court  can  supply  the  deficiency,  as  a  provis- 
ion for  maintenance  to  incidental  to  proceedings 
tOT  a  divorce,  and  the  dectoion  of  a  court  of  an- 
other state  as  to  the  rights  of  the  parties  to  con- 
clusive. EtoobU  V.  Ftochli,  1  Blaokf.  aOO,  12  Am. 
J>ea261. 

In  an  action  for  a  divorce,  a  vinculo  after  final 
decree  tbe  court  bas  no  Jurtodiction  on  a  subse- 
quent application,  to  award  alimony  where  none 
-was  given  in  tbe  original  decree.  Kamp  v.  Kamp, 
S9  N.  Y.  212. 

After  a  Judgment  of  divorce  from  bed  and  board, 
-where  no  alimony  to  granted,  the  court  cannot  in 
any  form  of  action  grant  alimony  without  open- 
ing or  modifying  the  former  Judgment  as  to 
tbe  issues  of  separation.  Cullen  v.  CuUen,  28  Jones 
ft  S.  846. 

After  a  decree  of  separation  from  bed  and  board 
where  no  provision  to  made  for  maintenance  of  the 
wife,  she  cannot  have  tbe  decree  changed  and  ob- 
tain alimony,  although  provision  may  be  had  for 
maintenance  of  the  children.  Brkenbrach  v.  Er- 
kenbrach,  gs  N.  Y.  4fitt,  68  How.  Pr.  lOi. 

Where  no  provision  in  a  decree  of  divorce  was 
made  for  alimony  on  account  of  a  promise  by  tbe 
husband  to  pay  the  wife  money,  a  motion  by  her  to 
amend  tbe  Judgment  by  inserting  a  provtolon  for 
alimony  must  be  denied.  Johnson  v.  Johnson,  12 
I>aly,282,66How.Pr.S17.  ^ 
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Where  no  alimony  to  allowed  in  a  decree  of  dl» 
vorce,  but  a  contract  made  outside  of  court  to  con- 
firmed in  tbe  decree  in  lieu  of  alimony,  an  action 
will  not  lie  thereafter  for  alimony  on  account  of 
tbe  birth  of  a  child  of  the  parties,  when  it  to  not 
sought  to  impeach  the  final  Judgment.  Peterslna 
V.  Thomas,  28  Ohio  St.  006. 

Where  neither  tbe  bill  nor  the  decree  for  divorce 
refers  to  alimony,  the  only  way  in  which  it  may  be 
remedied  if  at  aU  to  by  a  supplemental  bill  in  chan- 
cery in  the  nature  of  a  bill  of  review.  Jordan  y. 
Jordan,  68  Mich.  660. 

Where  a  claim  was  made  for  alimony  in  a  suit 
for  divorce,  but  not  entered  in  a  decree,  a  subse* 
quent  separate  action  oannot  be  maintained  for 
alimony  nor  will  the  petition  be  aUowed  to  modify 
the  original  decree  where  no  good  cause  to  shown. 
In  thto  case  the  failure  to  insist  on  alimony  was 
from  tbe  want  of  diligence  on  tbe  part  of  the  wife 
to  obtain  knowledge  of  the  husband^s  ability. 
Wilde  V.  Wilde.  86  Iowa,  819. 

Where  the  husband  had  obtained  a  divorce  in 
Nebraska,  although  the  wife  did  not  appear,  it  waa 
held  that  even  the  wife  being  a  resident  of  Iowa 
might  obtain  alimony  out  of  hto  estate  in  Iowa  by 
a  suit  there.  Yet  she  was  not  entitled  to  alimon]r 
out  of  property  acquired  since  the  original  decree* 
Van  Orsdal  v.  Van  Orsdal,  67  Iowa,  86. 

Where  a  suit  for  maintenance  of  children  was 
filed  after  a  decree  of  divorce  bad  been  rendered* 
the  court  says:  **In  the  action  for  divorce  the 
questions  as  to  the  right  of  the  plalnttflC  to  alimony « 
the  custody  of  the  child,  and  the  division  of  the 
property  of  the  parties  were  all  submitted  to  the 
court;  and  we  think  it  to  very  dear  that  the  decree 
was  an  adjudication,  as  between  the  parties,  of 
every  question  presented,  and  the  decree  will  not 
be  changed  unless  the  ciroumstouces  of  the  parties 
are  changed  as  required  by  Iowa  Ck>de,  I  2229,  au- 
thorizing a  change  In  such  a  case.**  Beid  v.  Beid« 
74  Iowa,  681. 

Where  a  decree  of  dlvoroe  was  made  butno  order 
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court,  and  the  doctriDe  has  oome  to  be  estab- 
liahed  with  us  "that  courts  of  equity  exercise 
a  jurifidiction  over  the  subject  of  aHmouy 
not  merelr  incidental,  (to  proceedin/cs  for 
divorce,)  but  original,  (and  wholly  separate 
and  apart  from  proceedings  for  a  dissolution 
of  the  bonds  of  matrimony  or  for  separation) 
in  cases  where  the  wife  s  right  to  mainte- 
nance exists. "  Olover  v.  Olaver,  16  Ala.  440 ; 
Kinsey  ▼.  Kinsey^  87  Ala.  893;  Hinda  y. 
Jlifids,  80  Ala.  226 ;  Murray  y.  Murray,  84 
Ala.  868. 

None  of  these  cases,  however,   and  none 
that  have  ever  been  decided  by  this  court, 
directly  or  indirectly  support  the  position 
asserted  by  the  present  bill.     On  the  con- 
trary, the  doctrine  declared  in  the  case  of 
Olocer  v.  Olover,  and  reiterated  in  the  subse- 
quent cases  cited,  is  rested  on  considerations 
which  do  not  apply  in  the  case  at  bar.     The 
bills  in  all  those  cases  were  filed  by  the  wives 
of  the  several  defendants,  and  not,  as  here, 
|)y  a  person  who  had  been,  but  was  not  at 
the  time  of  instituting  her  suit,  the  wife  of 
the  defendant.    It  was  conceded  in  each  of 
tliose  adiudications  that  upon  general  prin- 
ciples of  equity  jurisprudence,  as  declared 
and  enforced  prior  to  the  first  of  them,  ali- 
mony was  not  allowable  except  as  an  incident , 
to  relief  in  a  proceeding  for  divorce ;  but  the . 
court,  in  effect,  extended  equity  jurisdic- , 
tion  to  the  allowance  of  alimony,  though  no  • 
dissolution  of  the  bonds  or  decree  of  separa-  ^ 
tion  was  prayed,  expressly  on  the  ground' 

«8  to  allmonj  was  entered.  In  an  action  settlofr  up  • 
Che  prior  decree  of  divorce  and  asking  that  It  be 
altered  and  that  alimony  l)e  allowed,  there  beln^ 
no  change  in  circumstances  shown,  alimony  will 
not  be  granted  although  under  Iowa  Revision, 
i  2587,  the  court  has  the  power  to  change  the  decree 
as  to  property  or  children.  The  original  decree  is 
conclusive  on  the  parties  as  to  their  then  oircum- 
stances:  as  to  whether  a  new  decree  for  alimony 
could  now  be  made  is  not  decided.  Bly the  v.  Bly the, 
» Iowa,  286. 

Where  the  husband  obtains  a  decree  of  divorce, 
and  the  wife  trusts  to  him  in  the  matter  of  ali- 
mony, and  there  is  no  fraud  or  duress,  and  she  was 
not  prevented  from  making  a  full  defense,  or  as- 
serting her  right  to  alimony,  she  cannot  subse- 
quently have  the  decree  set  aside  and  obtain  ali- 
nony.   Bouse  v.  Bouse,  47  Iowa,  422. 

JAmUalionM  and  esrccjpfiotis. 

fiven  in  those  courts  which  hold  that  as  a  gen- 
eral rule  alimony  must  be  sought  and  given  in  the 
original  action  for  divorce  it  is  held  that  alimony 
need  not  be  determined  in  the  Judgment  dissolving 
the  marriage  relation,  if  the  judgment  reserves  the 
right  to  settle  the  question  of  aUmony  afterwards. 
Oalusha  v.  Galusha,  188  N.  Y.  272L 

There  can  be  no  grounds  of  objection  to  render- 
ing the  decree  of  divorce  reserving  the  question  of 
alimony  for  adjudication  afterwards,  under  the 
plenary  power  given  courts  by  Wis.  Rev.  StaL, 
chap.  8, 1 28,  as  to  alimony  and  allowances.  Wil- 
liams V.  Williams,  28  Wis.  617. 

After  a  decree  nM  has  been  rendered,  under 
Mass.  Pub.  Stat.,  chap.  14ft,  U 15, 86,  there  is  no  doubt 
of  the  power  of  the  oourt  to  allow  alimony  in  fa- 
vor of  the  wife,  and  the  case  may  still  stand  for 
hearing  so  as  to  allow  her  to  amend  her  petition. 
Brigham  v.  Brigham,  147  Biass.  IM. 

The  general  doctrine  itself  is  departed  from  in 
some  cases,  part  of  which  depend  on  statutes 
81  L.  R.  A. 


that  it  is  the  unquestionable  duty  of  the  hus- 
band to  support  the  wife,  and  the  inadeouacT 
of  legal  remedies  to  enforce  this  duty.  Eina$ 
T.  iKruU,  ntpra,  and  cases  there  cited.  Does 
this  gvound  exist  on  the  averments  of  the 
present  bill?  Do  the  complainant  and  re- 
sponrfent  therein  sustain  the  relation  of  hus- 
band and  wife  to  each  other?  Clearly  not. 
Can  there  be  any  duty  resting  on  one  as  a 
husband  who  is  not  a  husband lo  support  an- 
other as  a  wife  who  is  not  a  wife?  Certainly 
not  on  general  principles,  which  have  never 
been  departed  irom  to  this  extent,  unless  the 
duty  becomes  fixed  and  decreed  to  be  per- 
formed while  the  relation  of  husband  and 
wife  still  exists,  or  as  a  part  of  the  judgment 
dissolving  it.  Certain  it  is  that,  to  the  ex- 
tent this  court  has  changed  the  general  rule, 
it  has  been  actuated  by  reasons  which  do  not 
obtain  after  the  relation  of  husband  and  wife 
has  been  destroyed  by  the  valid  decree  of  a 
competent  tribunal  entailing  the  release  of 
each  party  from  all  the  duties  incident  to  the 
relation.  And  were  we  now  to  uphold  the 
claim  advanced  by  this  bill  it  would  be  to 
further  emasculate  principles  of  equity  juris- 
diction without  the  reasons  therefor  which 
underlie  the  adiudications  referred  to,  and  to 
use  those  adiudications  to  help  us  to  a  result 
towards  which  they  do  not  tend,  i^nd  for 
which  they  were  never  intended  vo  afford 
justification.  And  even  If  this  were  wholly 
an  open  question  in  Alabams,  we  should  not 
extend  the  departure  from  well-established 


which  clearly  give  power  to  allow  alimony  in  a 
subpoquent  suit. 

In  M*Karracher  v.  ITKarracher,  8  Yeates,  SS,  it 
was  held  without  discussion  of  the  Jurisdiction  that 
where  a  decree  of  senaration  from  bed  and  board 
was  made  and  the  wife  disclaimed  alimony  in  open 
court  she  may  afterwards  maintain  a  claim  for 
aUmony  by  showing  a  change  in  circumstances  in 
the  husband. 

So  in  Mississippi  the  omission  of  a  provision  for 
alimony  for  the  wife  in  a  decree  of  divorce  a  vin- 
culo matrimonii  will  not  affect  her  right  to  obtain 
it,  at  a  subsequent  time,  by  a  separate  proceeding. 
Shotwell  V.  dhotwell,  1  Smedes  &  M.  Gh.  es. 

But  an  action  for  alimony  by  an  original  bJU, 
after  a  decree  of  divorce,  cannot  be  maintained, 
unless  a  good  reason  is  alleged  why  the  alimony 
was  not  allowed.    Lawson  v.  Bhotwell,  27  Miss.  S30L 

Where  a  provisional  allowance  was  made  and  a 
reference  was  had  to  a  commissioner  to  report  the 
financial  condition  of  the  husband  and  he  reported 
him  Insolvent,  and  nothing  more  was  done  for 
years,  an  action  will  not  lie  by  another  blU  to  as- 
certain his  assets  and  obtain  aUmony,  as  alimony 
should  be  allowed  according  to  the  husband*s 
means  at  the  time  of  divorce.  Bankston  v.  Bank- 
Ston,  27  Miss.  002. 

In  Wisconsin  a  statute  governs  the  subject. 
Where  a  Judgment  of  divorce  was  granted  against 
the  wife  in  1879  and  was  silent  as  to  alimony,  and  in 
1884 shewed  a  petition  asking  that  the  Judgment 
be  modified  or  amended  tor  alimony  and  an  allow- 
anoe  for  a  child,  it  was  granted.  The  court  held 
that  the  power  existed  under  Wis  Bev.  Stat.,  12860, 
which  provides  for  revising  and  .altering  a  Judg- 
ment for  alimony,  and  that  the  oourt  **may  make 
any  Judgment  respecting  any  of  the  said  matten 
which  such  court  might  have  made  In  the  original 
action."    Crugom  v.  Crugom,  64  Wis.  2S3. 

Under  N.  H.  Gen.  Laws,  chap.  182,  •  15,  providing 
upon  proper  appUcaUon  and  notice,  the  oourt  may 
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•doctrines  taken  in  the  case  of  Olover  t.  Olover, 
•«T  rather  we  would  not  initiate  a  new  de- 
.partuie,  for  such  it  would  be,  since  it  could 
^ot  be  referred  to  the  considerations  leading 
*to  that  decision,  from  those  doctrines,  but 
-prefer  to  reaffirm  them,  as  applicable  to  all 
-cases  not  clearly  within  the  legitimate  opera- 
tion of  that  adjudication,  and  hold  that  in 
I  like  the  present  one  no  alimony  is  al- 


lowable, because  not  praved  as  an  incident 
to  a  decree  of  diyorce.  The  question,  how- 
-eyer,  is  not  an  open  one  in  this  court.  It 
was  long  since  determined  here  that  a  decree 
-of  diyorce  a  vinculo  puts  an  end  to  the  rela- 
-tion  of  marriaffe  as  effectually  as  would  re- 
ffult  from  the  aeath  of  either  of  the  parties, 
and  that,  as  a  consequence,  all  duties  and 
obligations  necessarily  dependent  upon  the 
continuance  of  that  relation  immediately 
cease ;  and  this  was  held  with  reference  to 
the  liability  of  a  quondam  husband,  who 
•iiad  been  divorced  by  a  court  of  this  state,  to 

f»ay  his  former  wife  one  third  of  his  annual 
ncome  so  long  as  they  both  should  live  un- 
reconciled, which  haa  previously  been  de- 
creed by  the  courts  of  another  state  in  a  pro- 
ceeding by  her  for  divorce  from  bed  and 
board :  this  court  holding  that  he  was  liable, 
the  foreign  decree  to  the  contrary  notwith- 
•standing,  only  for  that  part  of  the  alimony 
which  accruea  prior  to  the  domestic  decree 
•dissolving  the  bonds  of  matrimony,  and  the 


ground  of  the  decision  was,  as  above  indi- 
cated, that  upon  tho  rendition  of  that  decree 
he  ceased  to  be  the  tjushand  of  the  plaintiff, 
and  thereafter  no  duty  whatever  in  respect  of 
her  support  and  maintenance  rested  upon 
him.  Uaniuon  v.  Harruon,  30  Ala.  629, 
649,  66  Am.  Dec.  237.  Following  this  case, 
and  citiugBoykin  y.  Rain,  28  Ala.  882,  848, 
65  Am.  Dec.  849,  as  sustaining  the  same 
principle,  is  the  quite  recent  one  of  Janes  v. 
Jones  (Ala.)  18  L.  R.  A.  95,  the  facto  of 
which  were  that  William  W.  Jones  secured 
the  passage  of  an  act  by  the  General  Assem- 
bly of  1888-89  releasing  him  from  the  bonds 
of  matrimony  then  and  theretofore  existing 
between  him  and  Josephine  E.  Jones,  and 
providing  that  the  divorce  thereby  (at- 
tempted to  be)  granted  should  have  the  same 
effect  as  a  divorce  granted  by  the  chancery 
court,  and  further  providing  that  said  Jones 
is  hereby  permittca  to  marry  again.  A  pro- 
viso to  this  act  was  as  follows:  *'This  act 
shall  not  affect  in  any  manner  the  righto  of 
the  said  Mrs.  Josephine  Jones  in  the  courto 
of  this  state  in  the  recovery  of  alimony  in 
any  proceeding  in  an^  court  of  this  state  for 
a  divorce  from  the  said  William  W.  Jones." 
Acte  1888-89,  p.  361.  Subsequently  Mrs. 
Jones,  assuming  that  she  was  not  absolved 
from  the  bonds  of  matrimony  by  this  act, 
filed  her  bill  against  William  W.  Jones  for 
divorce  and  alimony.     The  relief  prayed  was 


revise  and  modify  any  order  made,  and  make  such 
-new  orders  as  may  be  neceesary  respectiDfir  alimoDy, 
an  action  for  alimony  may  be  maintained  alter  a 
divorce  in  which  no  alimony  was  souirht.  Cross  v. 
<?roaB,  63  N.  H.  444. 

In  this  case  promissory  notes  had  been  given  to 
•  trufitf'e  for  the  wife's  support  but  after  the  di- 
yorce default  was  made  in  payment  thereof. 

Under  that  statute  a  suit  for  alimony  may  be 
-matnteined  after  a  divorce  is  granted  upon  the  libel 
of  the  husband  even  though  the  decree  of  divorce  is 
against  the  wife.  Sheaf e  v.  Sheaf e,  24  M.  H.  664; 
«heafe  v.  Laighton,  36  N.  H.  240. 

Under  Ohio  Rev.  Stat.  S  5702,  providing  that  ''the 
wife  may  file  her  petition  for  alimony  alone,"  and 
^section  6600.  allowlug  such  action  in  the  county  of 
her  bona  fide  residence,  the  fact  of  a  divorce  ob- 
tained by  her  In  Tennessee  by  the  decree,  in  which 
-suit  the  "cause  is  retained  as  to  the  matter  of  all- 
>mony,"  Is  no  bar  to  a  suit  for  alimony  In  Ohio. 
Woods  V.  Waddle,  44  Ohio  St.  449. 

The  court  says  In  this  case:  'The  old  Bngrlish 
•4ootrine  that  allmoay  has  no  Independent  exist- 
«nce  Is  not  the  law  of  Ohio." 

A  wife  pending  a  suit  by  her  for  divorce  in  Ten- 
nessee may  file  a  suit  in  Ohio  to  obtain  alimony  and 
It  may  be  granted  her  even  If  she  is  divorced  in  Ten- 
nessee before  final  judgment  In  Ohio.  D'Arusmont 
V.  B^Arusmont  (Ohio)  14  Law  Rep.  811,  8  West.  L. 
J.64& 

Unfflisti  cases. 
The  court  may  under  20  &  21  Vict.,  chap.  86, 
award  aJimon  y  after  final  decree.  Covell  v.  Co  veil , 
L.  R.  2  Prob.  &  Dlv.  411,  41 L.  J.  Mat.  81, 27  L.  T.  N.  S. 
824, 20  Week.  Rep.  804;  Cooke  v.  Cooke.  2  PhiJlim. 
Eccl.  Rep.  40, 1  Bng.  EccL  Rep.  78;  Bradley  v.  Brad- 
ley, L.  R.  8  Prob.  Dlv.  47, 47  L.  J.  P.  58, 89  L.  T.  N.  8. 
2U3, 26  Week.  Rep.  881;  Latham  v.  Latham,  2  Swab, 
ft  T.  298;  Wlnstone  v.  Wlnstone,  2  Swab.  &  T.  246, 
80  L.  J.  Mat.  109,  8  L.  T.  N.  8.  895;  Charles  v. 
Charier,  L.  B.  1  Piobw  260, 86  L.  J.  Mat.  17,  16L.T. 


Bven  after  a  decree  for  ludlolal  separation  in  a 
suit  instituted  by  the  husband  for  the  wife's  fault, 
the  court  has  Jurisdiction  to  order  permanent  ali- 
mony under  SO  &  21  Ylct.  chap.  86,  fiS  17,  24.  8%. 
Goodden  v.  Goodden  [1802]  Prob.  1, 66  L.  T.  N.  S.  542, 
40  Week.  Rep.  49. 

So  alimony  pendente  lite  may  be  decreed  after  • 
decree  nisi  has  been  made  for  the  dissolution  of 
the  marriage.  Ellis  v.  Ellis,  16  Kbp.  704,  49  L.  T. 
N.  S.  223,  8  P.  D.  188.  53  L.  J.  Prob.  99,  81  W.  K.  943. 

In  Laxton  v.  Laxton.  im  UJ,  Mat.  208,  a  motion 
for  alimony  after  a  decree  nisi  and  before  decree 
absolute,  was  refused  as  the  p  a  ties  agreed  on  the 
provision  for  the  wife. 

Suit  for  alimony  after  legislative  divorcs. 

Where  the  legislature  grantd  a  divorce  reserving 
the  right  of  the  wife  to  apply  thereafter  to  a  court 
for  alimony,  she  may  obtain  alimony  by  suit  in 
court.    Richards  v.  WUson,  8  Yerg.  67. 

Where  an  act  of  the  leg-islature  divorced  the 
parties  and  also  allotted  alimony,:a  suit  for  such 
allowance  cannot  be  maintained  as  the  act  in 
granting  it  is  an  exercise  of  Judicial  power  and 
is  void.  Crane  v.  Meginnls,  1  Gill  &  J.  463, 19  Am. 
Dea  287. 

But  where  a  husband  obtains  a  dlvoroe  by  an 
act  of  the  legislature,  which  reserves  to  the  wife 
the  right  to  sue  for  divorce  and  alimony,  and 
she  files  such  a  suit,  she  may  obtain  alimony  as  the 
act  of  the  legrislature  is  void  as  special  legislation. 
Jones  V.  Jones  (Ala.)  18  L.  B.  A.  95.  [See  note  to 
this  case  where  the  question  of  legislative  divorce 
Is  fully  discussed.] 

The  effect  of  a  decree  of  divorce  obtained 
against  the  wife  in  another  state  as  a  bar  to  ali- 
mony is  not  Included  writhin  this  note.  As  to  the 
eflPect  of  such  a  divorce  generally  when  obtained 
by  publication,  see  note  to  Butler  y.  Washington 
<La.)  19  L.  R.  A.  814. 

As  to  validity  of  divorce  obtained  In  a  foreign 
country,  see  nots  to  St  Sure  v.  Llndsfelt  (Wis.)  19 
L.  R.  A.  61&.  I.  T. 
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granted  by  the  chancery  cooit,  and  an  appeal 
taken  to  thii  court.  Here  It  was  held  tnat, 
if  the  legislative  diyoroo  was  valid,  and  or 
the  efficacy  of  a  decree  In  chancery,  the  bill 
could  not  be  maintained  for  either  divorce 
or  alimony,  because  as  to  the  first  relief  there 
had  alreaay  been  a  dissolution  of  the  bonds 
of  matrimony,  and  this  notwithstanding  the 
contemplation  of  the  act  was  clearly  to  the 
contrary  as  to  Mrs.  Jones ;  and  as  to  the  sec- 
ond (alimony)  the  divorce  a  vificulo  of  the 
husband  put  "an  end  to  the  relation  of  mar- 
riage, and,  as  a  consequence,  so  far  as  he 
was  concerned,  the  divorce  having  been 
granted  in  his  favor,  all  duties  and  obliga- 
tions necessarily  dependent  upon  the  con- 
tinuance of  that  relation  (including,  of 
course,  the  duty  of  support  and  maintenance 
through  an  allowance  of  alimony  or  other- 
wise) immediatel>'  ceased. "  Construing  the 
proviso  quoted  above,  the  court  assumed  the 
power  of  the  leelslature,  if  it  has  power  at 
all  to  grant  a  aivorce,  to  save  the  wife's 
claim  to  alimony,  but,  holding  that,  unless 
there  was  an  efficacious  saving  clause  to  this 
end,  the  claim  would  be  entirely  cut  o£F, 


held  further,  that  the  clause  intended  to  have 
that  effect  in  this  act  was  inoperative  because 
thereunder  It  could  only  be  asserted  in  a  bill 
for  divorce,  which  could  not  be  maintained 
after  the  dissolution  of  the  marital  relation 
at  the  instance  and  in  favor  of  the  husband. 
It  was,  however,  held  that  the  act  was  uncon- 
stitutional, and  wholly  inoperative  to  annul 
the  bonds  of  matrimony ;  and  it  was  upon, 
this  theory  alone — that  the  husband  had  not 
been  divorced— the  bill  of  the  wife  for  di- 
vorce and  alimony  was  sustained,  and  the 
relief  therein  prayed  granted  to  her.  Jones- 
V.  Janes  (Ala.)  18  L.  R.  A.  95.  We  repaid 
this  as  an  adiudication  of  this  court  against 
the  equity  of  the  present  bill.  It  is  in  line 
with  the  ffeneral  principles  declared  by  us 
above,  ana  not  opposed  to  any  provision  of 
our  statute,  and  following  and  reaffirming  it, 
we  hold  that  there  is  no  equity  in  this  bill 
of  complaint. 

The  decree  of  the  chancery  court  is  re- 
versed, and  a  decree  will  be  here  entered 
dismissing  the  bill. 

Reversed  and  rendered. 
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The  probate  of  a  will  which  was  eon- 
tested  and  tried  bj-  a  Jury  is  conclusiTe 


ajralnst  a  party  to  the  proceeding  In  any  ooltat- 
eral  aotlon  as  to  the  testamentary  capacitj  of  the- 
testatriz. 

.018719,1803.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the^ 
Superior  Court  for  Bristol  County  made 
during  the  trial  of   an  action  brought  to  re- 


KOTB.— OoncltMfvenem  of  probate  as  res  judicata. 

Foreiffn  and  sister  state  probate  Is  not  included 
in  this  note. 

Nature  of  (he  decree. 

The  propouDdlnfl:  a  will  for  protnte  Is  not  a  pro- 
oeedin^r  of  party  ajoralDst  party,  but  is  oDewhloh 
pasMs  upon  the  testamentary  quality  of  the  papers 
exhibited,  and  to  ascertain  and  adjudge  the  status 
of  the  estate.  Bogardus  v.  Clark,  i  Paigre,  623, 8  L. 
ed.  685;  Allison  y.  Smith,  16  Mioh.  417:  Desionde  v. 
DarriuflTton,  29  Ala.  9Z;  Hunt  v.  Acre,  28  Ala. 
680;  Woodruff  ▼.  Taylor,  20  Vt.  78;  JDickey  v.  Vann, 
81  AJa.  425. 

U  is  a  Judicial  act  binding  upon  all  courts  and 
persons,  and  presumed  to  be  legal  until  revoked  or 
«et  ajijide.  Ray  v.  Doughty,  4  Blackf.  115;  Lnuders 
f .  Stone,  46  Ind.  404;  HolUday  v.  Ward,  10  Pa.  485, 
67  Am.  Dec.  671;  Lovett  v.  Mathews,  24  Pa.  332: 
Loy  ▼.  Kennedy,  1  Watts  &&.  806. 

The  decree  or  Judgment  of  a  probate  court  in 
favor  of  or  against  the  granting  of  probate  is  m 
the  nature  of  a  proceeding  in  rem,  to  which  any  in- 
terested person  may  make  himself  a  party,  by  ap- 
plying to  the  proper  tribunal  before  the  proceed- 
ings are  had,  and  who  will  therefore  be  bound  by 
the  proceedings  although  not  Id  fact  a  party.  Bo- 
gardus  y.  Clark,  4  Paige,  625, 8  L.  ed.  686;  State  v. 
McOlynn,  20  GaU  234, 81  Am.  Deo.  118;  Woodruff  y. 
Taylor,  20  Yt.  65;  Ballow  y.  Hudson,  13  G  rat t.  682; 
Tompkins  y.  Tompkins,  1  Story,  G.  C.  547;  Cochran 
V.  Young,  104  Pa.  888;  Wolcott  v.  Woloott,  140  Mass. 
104;  Waters  y.  Btickney,  12  Alien,  1,  00  Am.  Dec 
122;  Dickey  v.  Vann,  iuvra;  Pegg  v.  Warford,  4 
Md.  885:  Cecil  y.  Oeoil,  10  Md.  72,  81  Am.  Dec.  626. 
21.  L.  R.  A. 


1 20  Md.  168;  Levy  v.  Levy,  28  Md.  81;  Steele  ▼•  Benn^. 
60  Tex.  407, 88  Am.  Rep.  606;  Hodges  y.  Bauchmau, 
8  Yerg.  186;  Scott  y.  Oalylt.  8  How.  (Miss.)  158; 
Sohultz  y.  SohultiB,  10  Gratt.  858,  60  Am.  Deo.  888; 
Gelston  y.Hoyt,  16 U. S. 8  Wheat. 246, 4 L.  ed.  881; 
Brown  y.  Gibson,  1  Nott  ft  McC.  826;  Andenon  y. 
Green,  46  Ga.  861;  Sawyer  y.  Dozier,  27  N.  G.  0?» 
Desionde  y.  Darrington,  mpr€t;  Parker  y.  Parker, 
n  Gush.  624;  Kedmond  y.  Collins,  16  N.  C.  480, 27 
Am.  Dec.  208;  Potter  y.  Webb,  2  Me.  267;  Enloe  y. 
Sherrlll,  28  N.  a  212;  Connolly  y.  Connolly,  82  Gratt 
667;  Norvell  y.  Lesseseur,  88  Gratt.  222:  Brock  y. 
Frank,  61  Ala.  02;  St.  John*s  Lodge  y.  Callender,  26 
N.  C.  835;  AUlsou  y.  Smith,  16  Mich.  417;  Pritchard  y, 
j  Hicks,  1  Paige.  270,  2  L.  ed.  648;  Muir  y.  Leake  ft 
Watts  Orphan  House,  8  Barb.  Ch.  477,  6L.  ed.  078; 
Douphin  County  Orphans  Court  y.  Grofl,  14  Serg. 
ft  R.  181;  Valsaln  y.  aoutler,  8  La.  170. 22  Am.  Dec 
170;  Vanderpoel  v.  Van  Yalkenburgh,  6  N.  Y.  180; 
Ray  y.  Doughty,  4  Blackf.  116;  Landers  y.  Stone,  46 
Ind.  404;  Holliday  v.  Ward,  10  Pa.  486,  67  Am.  Deo. 
671,  Lovett  V.  Mathews,  24  Pa.  382;  0*Dell  y.  Rogers^. 
44  Wis.  130;  Anderson  v.  Green,  supra;  Patton  y. 
Allison,  7  Humph.  820:  Fry  v.  Taylor,  1  Bead,  596; 
Crippen  v.  Dexter,  18  Gray,  832;  Goalter  y.  Bryan, 
1  Gratt.  18;  Wills  y.  Spraggins,  8  Gratt.  656. 

As  a  Judgment  in  rem  it  is  an  act  of  the  soyer- 
eign  power,  aod  afisuch  its  effects  cannot  be  dis- 
puted, at  least  within  the  Jurisdiction.  Brigham 
y.  Fayerweather,  140  Mass.  411. 

In  Alabama  it  is  a  Judgment  in  rem  as  regards 
both  real  and  personal  estate.  Brock  y.  Frank,  61 
Ala.  85. 

So  the  grant  of  administration  is  a  prooeedlng^ 


See  also  45  L.  R.  A.  780;  47  L.    R.  A.  798. 
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cover  tlie  amomit  due  under  acoDlract  aUeged 
to  have  been  made  with  defendant's  decedent, 
which  resulted  in  a  judgment  in  favor  of  de- 
fendant.    Otermled, 

The  evidence  tended  to  show  that  the  plain- 
tiff resided  in  Minneapolis;  that  at  the  request 
of  Mary  C.  Wilmarth,  the  decedent,  he   re- 


moved to  Norton,  Mast.,  under  the  promise 
tbat  if  he  would  }i?e  with  and  care  for  Mrs. 
Wilmarth  until  her  death  he  should  have  her 
propertv  worth  about  $8,000  on  her  death. 
After  plain tifP  be^n  to  reside  with  her,  as  an 
Inducement  for  him  to  remain,  she  made  a 
will  giving  him  the  bulk  of  her  property,  un- 


in  rem  Id  the  strict  seDse  of  tbat  term.   Quldoit 
V.  Pergeauz.  18  N.  J.  Bq.  472. 

A  different  view  of  the  nature  of  the  prooeedings 
would  seem  to  be  taken  by  the  courts  in  Iowa. 

In  Gk)Od  V.  Norley,  28  Iowa,  188.  the  court  was 
divided  In  opinion  whether  the  proceedings  were 
adversary  or  in  rem. 

While  in  Boyles  v.  Boyles.  fft  Iowa,  802,  the  court 
unanimously  decided  that  they  were  adversary  and 
not  in  Ttm, 

The  latter  decision  was  followed  by  the  court  in 
Washburn  v.  Oarmlchael,  8S  Iowa,  475;  Fallon  v. 
Chlde8ter.46  Iowa,  686,  26  Am.Itep.  164;  Gregg  v. 
Myatt,78lowa,T0B. 

Where  a  guardian  of  a  lunatic  subsequently  be- 
came his  administrator,  it  was  held  tbat  the  decree 
of  the  probate  court  upon  the  question  of  certain 
notes  being  bis  property  was  conclusive  unless  ap- 
pealed from,  the  facts  belog  res  judieatcu  Cum- 
mings  V.  Cummings,  128  Mass.  270. 

But  the  probate  of  a  will  in  common  form  is 
merely  an  incipient  step  to  be  taken  in  order  to 
give  the  court  Jurisdiction  of  the  matter,  and  is 
not  conclusive  upon  the  parties  interested  in  the 
estate,  but  may  be  opened  and  set  aside  upon 
sufficient  legal  grounds.  Wall  v.  Wall,  80  Miss.  018, 
64  Am.  Deo.  147;  Hamberlin  v.  Terry,  7  How.  <  Miss.) 
148;  Qamer  v.  Lansford,12  Smedes  St  M.  660;  Cow- 
den  V.  Dobyns,  5  Smedes  &  M.  82. 

It  is  an  adjudication  upou  the  status  of  the  par- 
ticular subject-matter,  when  pronounced  by  a 
tribunal  of  competent  Jurisdiction,  and  binding 
upon  all  other  courts,  and  concludes  the  world. 
IHokey  v.  Vann,  81  Ala.  426;  Bogardus  v.  Clark,  4 
Paige,  6S8, 8  L.  ed.  886;  Allison  v.  Smith,  16  Micb.  417; 
Deslonde  v.  Darrinarton,  28  Ala.  82;  Hunt  v.  Acre,  2S 
Ala.  580;  Woodruff  v.  Taylor,  20  Vt.  78. 

A  decree  of  an  orphan^s  court  Is  placed  on  the 
same  footing  as  a  Judgment  of  a  court  of  common 
law.  Klingensmith  v.  Bean,  2  Watts,  486, 27  Am.I>ec. 
828;  McPherson  v.  Cunliff.  11  Sertr.  &  R.  483, 14  Am. 
Dec.  642;  Dauphhi  County  Orphans  Court  v.  Groff, 
14  flerg.&  R.182;  Blount  v.  Darrach,  4  Wash.  C.  C. 
667;  ;App  V.  Dreisbacb,  2  Rawle,  287,  21  Am.  Dec 
447. 

It  is  only  when  there  is  an  intervention  of  parties 
litigant,  and  an  actual  contest  ensues,  tbat  it  as- 
sumes the  nature  of  a  proceeding  inter  partes. 
Dickey  v.  Vann  and  Deslonde  v.  Darrington,  supr<i; 
Kumpe  V.  Coons, 68  Ala.  448;  Martin  v.  King,  72  Ala. 
864;  Blakey  v.  Blakey,  88  Ala.  611. 

The  adjudication  of  the  register  is  a  sentence  or 
decree  against  ^'all  interested  to  controvert  Ic,"  all 
Interested  beinir  parties  or  privies.  Cocbrao  v. 
Young,  104  Pa.  888. 

»  Its  decrees  can  only  be  impeached  for  fkaud  or 
reversed  for  error.    Ward  v.  State,  40  Miss.  108. 

Jurifdictional  conclusiveness  of  decree. 
The  decrees  of  the  different  courts  exercising 
^orisdiction  in  probate  matters  in  the  different 
states,  have  been  held  as  conolusive  as  the  decrees 
passed  by  the  old  ecclesiastical  court  in  England. 
Harrison  v.  Bowan,  8  Wash.  C.  C.  580;  Dubois  v.  Du- 
bois, 6  Cow.  484;  Bogardus  v.  Clark,  4  Paige,  623, 8  L. 
ed.  685;  Den  v.  Ayres,  18  N.  J.  L.  168;  Darby  v.  Mayer. 
23  U.  8. 10  Wheat  466, 6  L.  ed.  867;  Crosland  v.  Mur- 
dock,  4  McCord,  L.  217;  Lewis  v.  His  Bxecutors,  6 
La.  887;  Donaldson  v.  Winter,  1  La.  187. 

The  inquiry  in  these,  as  in  other  oases  Is,  whether 
SI  L.  R.  A. 


the  matter  was  exclusively  within  the  Jurisdiction 
of  the  court,  and  whether  the  decree  or  Judgment 
has  directly  been  passed  upon  it,  for  if  such  decree 
has  been  passed  in  the  affirmative  it  is  conclusive. 
Cecil  V.Cecil,  19  Md. 72, 81  Am. Dec. 626,  20  Md.  168; 
Moore  v.  Tanner,  6  T.  B.  Hon.  42,  S7  A  m.  Dec.  86w 

If  the  matter  belongs  to  the  Jurisdiction  of  one 
court  so  peculiarly  that  other  courts  can  only  take 
cognizance  of  the  same  subject,  incidentally  and 
indirectly,  the  latter  are  bound  by  the  sentence  of 
the  former  and  must  give  credit  to  it.  McPherson 
V.  Cunliff,  n  Serg.ft  B.422, 14  Am.  Dec.  642. 

Bven  though  erroneous,  provided  the  court  had 
the  right  to  deliberate  and  decide.  Withers  v.  Pat- 
terson, 27  Tex.  401,  86  Am.  Dec.  648;  Guilford  v. 
Love,  49  Tex.  740;  Hodge  v.  Fabian,  81 S.  C.  212;  Tur- 
ner V.  Malone,  24  8.  C.  896;  Be  Hood,  00  N.  Y.  512,  re- 
versing^  Hun, 670;  Paulllasen  v.  Loock,88DL  App. 
510;  Bostwick  v.  Skinner,  80  IU.147:  Moffltt  v.  Mof- 
fltt,  09  Dl.  641;  Propst  v.  Meadows,  18  IlL  167;  St. 
Louis  St  Sandoval  Coal  St  Mln.  Co.  v.  Sandoval  Coal 
St  Min.  Co.  Ill  Bl.  flK;  McMillan  v.  Lovejoy,  116  IlL 
498;  Hen  v.  Cole,  23  N.  J.  L.  116. 

The  probate  court  is  vested  with  full  power  to 
inquire  into  the  sufficiency  of  the  authentication 
and  to  ascertain  whether,  under  the  proof  offered, 
the  will  should  be  admitted  to  record.  Galloway  v. 
Cooley,  50  Kan.  748. 

Where  the  parties  have  been  brought  withm  the 
Jurisdiction  of  the  court,  the  Judgment  is  not  sub* 
Ject  to  collateral  attack.  Turner  v.  Malone,  supra; 
Farrar  v.01mBtead,24.ytb  123;  Searle  v.Oalbralth, 
73  m.  209;  Hegarty*s  App.  76  Pa.  608;  Ward  v.  State* 
40  Miss.  108;  Cnssels  v.  Yemen,  6  Mason,  882;  Sim- 
mons V.  Saul,  188  U.  S.  439,  84  U  ed.  1064;  Moffitt  v. 
Moffltt,  PaulUssen  v.  Loook,  Propst  v.  Meadows,  St. 
Louis  St  Sandoval  Coal  ft  Min.  Co.  v.  Sandoval  Coal 
St  Min.  Co.,  McMillan  v.  Lovejoy,  and  Bostwick  v. 
Skinner,  supra;  Sbelton  v.  Hadlock,  62  Conn.  148; 
Dickinson  v.  Hayes,  81  Conn.  422 :  Mix^s  App.  85 
Conn.  122,  96  Am.  Dec.  22S;  Kellogg  v.  Johnson,  88 
Conn.  260;  Roberts  v.  Flanagan,  21  Neb.  608;  Gold- 
tree  V.  McAlister,  86  Cat.  98;  Irwin  v.  Scribcr,  18  Cal. 
500;  Halleck  v.  Moss,  S2  Cal.  276:  Rogers  v.  King,  Id. 
73:  Lucas  v.  Todd,  28  Cal.  H^Z:  Luoo  v.  Commercial 
Bank  of  Sau  Diego,  70  Cal.  839;  Higgins  v.  Reed.  48 
Kan.  272;  Calloway  v.  Cooley,  9uprci,'  Merrill  v.  Har- 
ris, 26  N.  H.  142, 57  Am.  Dec.  359;  Bryant  v.  Allen,  6 
N.  H.  116;  Wyman  v.  CampbeU,  6  Port.  (Ala.)  219. 81 
Am.  Dec.  677;  French  v.  Hoyt,  6  N.  H.370, 25  Am. 
Dea  464;  Bailey  v.  Dilworth,  10  Smedes  &  M.  404,  48 
Am.  Dec.  760:  Townsend  v.  Townsend,  4  Coldw.  70, 
94  Am.  Dec.  185;  Re  WarOeld's  Will,  22  CaL  51, 88  Am. 
Dec.  49;  Driggs  v.  Abbott,  27  Vt.  580. 65  Am.  Dec.  214; 
Elliott  V.  Pehrsol,  26  U.  S.  1  Pet.  8i28,  7  L.  ed.  164; 
Thompson  v.  Tolmie,  27  U.  S.  2  Pet  157,  7  L.  ed.  881; 
Voorhees  v.  Bank  of  United  States,  85  U.  S.  10  Pet. 
449, 9  L.  ed.  490;  Jackson  v.  Crawfords,  12  Wend.  638; 
Roach  V.  Martin,  1  Harr.  (DeL)  548, 27  Am.  Dec.  746; 
Cutter  V.  Butler,  25  N.  H.  348, 67  Am.  Dea  880;  Mat- 
thews V.  McDade,  72  Ala.  877;  Goodman  v.  Winter, 
64  Ala.  410,  88  Am.  Rep.  18;  Hall  v.  Hall,  47  Ala.  296; 
Deslonde  V.  Darrington,  29  Ala.  92;  Hardy  v.  Hardy, 
26  Ala.  624;  Castro  v.  Richardson,  18  Cal.  480;  Mc 
Pherson  v.  Cunliff,  11  Serg.  ft  R.  422, 14  Am  Dec.  6481; 
Groff  V.  Groff,  14  Scrg.  Sc  R.  184;  Beeson  v.  Beeson,  9 
Pa.  294:  Torrance  v.  Torrance,  68  Pa.  510;  Snyder  v. 
Markel,  8  Watts,  418;  Mitchell  v.  Kintzer,  5  Pa.  216, 
47  Am.  Dec.  408;  Horner  v.  Hasbrouck,  41  Pa.  178; 
Pox  V.  Winters,  4  Rawle,  176;  Herr  v.  Herr,  5  Pa. 
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Mat, 


der  the  proviso  that  "he  Btays  with  me  and 
takes  care  of  me  while  I  live.  SubsequeDtly 
Mrs.  Wilmarth  sugp^ested  a  change  in  the  ar- 
rangement, and  there  was  an  accounting  be- 
tween the  parties  and  plaintiff  was  preparing 
to  depart  for  his  home  when  Mrs.  Wilmarth 
told  him  that  if  he  would  remain  and  continue 


to  care  for  her,  notwithstanding  the  changed 
condition  of  things,  she  would  not  change  her 
will.  Plaintiff  accepted  the  offer  and  re- 
mained. At  the  time  of  such  change  Mrs. 
Wilmarth  went  to  reside  in  the  family  of  her 
nephew,  Pascal  E.  Wilmarth,  so  that  she  could 
have  the  additional  care  and   attention  of  a 


481, 47  Am.  Deo.  410:  Bolton  y.  Hamilton,  2  Watts  & 
8. 294.  87  Am.  Deo.  609;  Museleman's  App.  65  Pa.  485: 
Painter  v.  Henderson.  7  Pa.  52;  Clay  v.  Irvine,  4 
Watts  ft  S.  286;  Merkleln  v.  Trapnell,  84  Pa.  47. 05 
Am.  Dec.  034;  Dixey  ▼.  Laninff,  49  Pa.  146;  Kietey  v. 
McGlynn.  88  U.  S.  21  Wall.  508. 22  L.  ed.  699.  cited  in 
21  Wall  608.  as  Broderick^s  Will;  Pierce  v.  Prescott, 
128  Mass.  140;  hoy  ▼.  Kennedy,  1  Watts  &  a  896; 
Ryno  V.  Ryno,  27  N.  J.  Eq.  522;  Corprew  ▼.  Corprew, 
84  Va.  699;  Withers  v.  Sims,  80  Va.  661;  McComb  v. 
LobdcJl.  32  Gratt.  l«i;  Tlison  v.  Davis,  Id.  92;  Chris- 
man  V.  Herman,  29  Gratt.  499,  26  Am.  Rep.  387:  Mills 
▼.  Hemdon,  60  Tex.  353;  Guilford  v.  Love,  49  Tex. 
716;  Alexander  v.  Maverick,  18  Tex.  194;  Muruhison 
V.  White,  54  Tex.  82;  Pelham  v.  Murray.  64  Tex.  477; 
Tom  V.  Sayres,  Id. 889;  Lewis  v.  Ames, 44  Tex.  819. 

If  the  oourt  has  competent  Jurisdiction  the  prant 
is  conclusive  against  a  debtor.  Moore  v.  Tanner. 
6  T.  a  Mon.  42. 27  Am.  Dec.  35. 

The  court  of  probate  has  exclusive  Jurisdiction 
in  probate  matters,  G  reen  v.  Creighton,  10  Smedes 
&  M.  150,  48  Am.  Dea  742;  Jones  v.  Coon,  5  Smedes 
AM.  751. 

In  Tennessee,  the  oounty  oourt  has  Jurisdiction 
in  probate  matters  with  general,  original,  and  ex- 
clusive Jurisdiction,  and  its  Judgments  and  decis- 
ions in  admit  tirg  a  wlU  to  probate  must  stand  un- 
til revoked  or  reversed,  so  that  no  collateral  attack 
will  be  allowed.  Townsend  v.  Townsend,  4  Coldw. 
90, 94  Am.  Deo.  184. 

So  also  in  Wisconsin.  0*Dell  v.  Rogers,  44  Wis. 
186. 

Jurisdiction  acquired  by  the  presentation  of  a 
proper  petition,  and  the  publication  of  notice  of 
the  time  of  proving  the  will,  and  the  subsequent 
admittance  of  the  will  to  probate,  is  a  final  deter- 
mination except  upon  a  direct  appeal  to  reverse, 
and  cannot  be  questioned  oollaterally.  Elliott  v. 
Pelrsol,  26  U.  S.  1  Pet.  328,  7  L.  ed.  164:  Thompson  ▼. 
Tolmle,  27  U.  S.  2  Pet.  167, 7  L.  ed.  381:  Voorhees  v. 
Bank  of  United  States,  85  U.  S.  10  Pet.  449,  9  L.  ed. 
490;  Jackson  v.  Crawfords,  12  Wend.  688;  Be  War- 
field's  Will,  22  CaL  51, 83  Am.  Dec.  40. 

There  can  be  no  collateral  attack,  except  by  way 
of  appeal,  when  the  Jurisdiction  is  exceeded. 
Pierce  v.  Prescott,  128  Mass.  14a 

The  question  of  Jurisdlotion  by  reason  of  the  non- 
residence  of  deceased  in  the  county  cannot  be  ool- 
laterally shown  against  the  grants  Irwin  v.  Scri- 
ber.18Cal.4fl9. 

The  presumption  is  in  favor  of  the  legality  of  the 
proceedings  of  a  probate  court,having  Jurisdiction, 
which  will  not  be  collaterally  attacked  merely  be- 
cause irregular.    Roberts  v.  Flanagan,  21  Neb.  508. 

So  in  Louisiana  the  decree  of  a  parish  court  hav- 
Isg  full  Jurisdiction  is  conclusive  and  binds  the  sev- 
eral states  and  United  States  courts.  Simmons  v. 
Saul,  188  U.  S.  439,  84  L.  ed.  1054. 

And  in  Fouvergne  v.  New  Orleans  Municipality 
No.  2,  59  U.  S.  18  How.  470, 15  L.  ed.  899,  the  decree 
of  first  alcalde  of  New  Orleans  in  favor  of  a  will 
was  held  to  be  a  judicial  act,  over  which  the  courts 
of  the  United  States  had  no  probate  Jurisdiction, 
the  sentences  of  the  circuit  courts  being  conclu- 
sive as  to  the  validity  and  contents  of  the  will. 

The  Jurisdiction  of  the  register  is  confined  to  the 
question  of  legal  execution  of  the  will  by  the  tes- 
tator.   Hegarty^  App.75Pa.  606. 

If,  however,  the  court  acts  without  Jurisdiction, 
Its  Judgment  is  subject  to  attack  either  directly  or 
SI  L.  a  A. 


in  collateral  proceedings.  Turner  v.  Malone,  24  a 
C.898. 

So  where,  as  to  minor  heirs,  the  court  acquires  no 
Juriadiotion,  an  order  for  sale  for  payment  of  debts 
will  not  bind  minor  heirs  who  may  attack  the 
same  colhiterally.  Townsend  ▼.  Tallant,  83  OaL  46^ 
91  Am.  Deo.  617. 

And  if  the  jurisdiction  is  questioned,  and  the  ap- 
pellants interests  are  directly  affected  by  the  de> 
cree  of  the  probate  court,  a  right  to  appeal  exists. 
Shaw*s  App.,  Power's  App.  and  Clark's  App.  83  Ma 
207. 

For  ooUateral  impeachability  of  findings  of  Juris- 
dictional facts  on  which  administration  of  a  de- 
cedent's estate  is  based,  see  note  to  Bolton  y.  Schiie- 
ver(N.Y.)18L.R.A.242. 

Oonclusiveneu  generaUy. 

The  application  for  probate  and  the  judormentof 
the  oourt  upon  it  are  binding  upon  all  the  world 
until  revoked  or  set  aside.  Steele  ▼.  Benn,  80  Tex* 
467, 82  Am.  Rep.  606;  Hodges  v.  Bauchman,  8  Terg. 
186;  Scott  ▼.  Calvit,  SHOW.  (Miss.)  158;  State  v.  Mo- 
Olynn,  20  CaL  271,  81  Am.  Dea  118;  Taylor  v.  Tib> 
batts,  13  a  Mon.  177;  Tlbbatta  v.  Berry,  10  B.  Mon. 
473;  WeUs'  Will,  5  Lltt.  (Ky.)  278. 

Where  every  matter  of  law  and  fact  with  respect 
to  the  validity  of  the  will  whether  of  real  or  per- 
sonal estate  is  confided  in  the  probate  court,  its  de- 
cisions unreversed  are  as  conclusive  as  tboee  of 
other  courts  upon  matters  within  their  Jurisdlo- 
tion.  Judson  V.  Lake,  8  Day,  818. 

As  to  personal  estate  such  probate  is  conclusive, 
Coates  V.  Hughes,  3  Binn.  408:  Spangler  v.  Rambler 
4  Serg.  &  B.  102;  MiUer  v.  Carothers,  6  Serg.  ft  B. 
22B:  Rowland  ▼.  Evans,  6  Pa.  485;  Miller  v.  Meetch, 
8  Pa.  417;  Sbinn  v.  Holmes,  26  Pa.  144:  Tompkins  v. 
Tompkins,  1  Story,  C.  C.  547.  - 

Even  though  the  devise  be  of  both  real  and  per- 
sonal estate.  Post  v.  Mason,  91  K.  Y.  639. 43  Am. 
Rep.  689.  affirming  26  Hun,  187. 

And  it  is  not  only  evidence,  but  is  conclusive  aa 
to  the  validity  or  invalidity  of  the  wllL  State  v. 
McGlynn,  supra;  Holllday  v.  Ward,  19  Pa.  486,  67 
Am.  Dec.  671. 

Orphans'  court  decisions  are  final  as  to  the  factum 
of  a  will,  a  matter  in  rtm^  when  not  appealed  from, 
Pegg  V.  Warf  ord,  4  Md.  385;  CecU  v.  Cecil,  19  Md.  7S, 
81  Am.  Dec.  626,  20  Md.  163;  Levy  v.  Levy,  28  Md. 
3L 

And  the  surrogate's  acts  cannot  be  attacked  col- 
laterally.   Quidort  v.  Pergeaux.  18  N.  J.  Eq.  472: 

Surrogates  must  determine  upon  questions  of 
fraud,  imposition,  and  undue  infiuence.  dark  v. 
Fisher,  1  Paige,  171,  2  L.  ed.  604,  10  Am.  Dec  40S( 
M'Dowall  V.  Peyton.  2  Desauss.  Eq.  813;  Kerrlch  v. 
Branshy,  3  Bro.  P.  C.  858;  Bennett  v.  Yade,  2  Atk. 
324;  Archer  v.  Morse.  2  Vem.  8. 

The  decisions  have  the  force  and  effect  of  a  ver- 
dict of  a  Jury.    Re  Donnely's  Will,  68  Iowa,  128. 

And  it  matters  not  whether  the  will  was  made  in 
or  out  of  the  state.  Lovett  v.  Mathews,  24  Pa. 
830. 

The  degree  of  proof  required  by  the  oourt  will 
not  be  inquired  into.  Roberts  v.  Fhinagan,  21  Nebu 
503. 

Even  though  it  be  but  that  of  a  single  witoesk 
Vanderpoel  v.  Tan  Yalkenburgh.  6  N.  Y.  190. 

Such  decrees,  however,  must  be  direct  and  ooi»> 


I8dd. 


Sly  v.  Hunt. 


woman.    A  abort  time  before  sbe  died  she  \  wbicb  had  been  contested  by  plalotift  and  the 


made  a  new  will  revoking  all  former  wills  and 
bequeathing  to  plaintifif  only  $200.  Plaintiflf 
attempted  to  show  that  at  the  time  of  the  mak- 
ing of  this  will  she  was  not  of  testamentarjr 
capacity,  and  defendant  ihereupon  put  in  evi- 
dence the  record  of    the  probate  of   the  will 


issue  found  against  him.    To  the  admission  of 

this  evidence  plaintiff  excepted. 
Me$$r»,  J.  Brown  and  R.  C.  Brown  for 

plaintiff. 
Mr.  H.  J.  Fuller,  for  defendant: 
The  plaintiff  was  a  party  to  the  proceedings 


elusive  of  the   matter  adjudged.    Hlbshman  v. 
DuUeban,  4  Watts,  183. 

It  has  been  held  conclusive  in  the  case  of  a  colo- 
nial will.    Hunt  V.  JohoBon.  19  N.  T.  279. 

And  cannot  be  questioned  in  an  action  at  oom- 
moD  law,  no  matter  whether  its  decision  be  cor- 
rect or  incorrect.    Patten  v.  Tall  man..  27  Me.  17. 

It  is  not  impeachable  in  an  action  by  a  legatee  to 
recover  a  legacy.    Hess  v.  Hess,  5  Watts,  187. 

And  Is  conclusive  as  to  the  allowance  of  a  claim 
upon  the  estate.  Barber  v.  Bowen.  47  Minn.  118; 
State  V.  Ramsey  County  Probate  Ct.  2S  Minn.  22; 
Btate  V.  Bamsey  County  Probate  Ct.  40  Minn.  296; 
Lewis  V.  Welch,  47  Minn.  198. 

The  sentence  or  decree  of  the  snrrofirate  upon 
the  final  accountinff  of  an  administrator  is  con- 
■elusive  as  to  personalty  and  not  'subject  to  col* 
lateral  attack.  Stiles  v.  Burch,6  Paiffe,  182,  8  U 
«d.657. 

Such  judgment  is  conclusive  as  to  the  question 
«8  to  which  of  the  parties  is  next  of  kin.  Cau- 
jolle  V.  Curtias  and  Ferrie,  6  Blatchf.  225,  80  U.  8. 
]B  Wall.  46S,  20  L.  ed.  607. 

So  the  Judgmentiof  the  ordinary  as  to  granting  of 
•a  homestead,  the  parties  appearing  to  contest,  Is 
•conclusive.    Harris  v.  Colqult,  44  Ga.  668L 

And  the  question  as  to  whether  or  not  the  oourt 
«rred  In  arriving  at  the  value  of  the  estate  and 
fixing  the  value  of  the  bonds,  cannot  be  attacked 
-ooUaterally.    Lucas  v.  Todd,  28  Oal.  182. 

Bo  the  Judgments  of  such  courts  for  the  resale  of 
property  upon  nonpayment  of  the  purchase  money 
are  conclusive.  Brummaglm  v.  Ambroee,  48  CaJ. 
886. 

An  executor  who  has  obtained  letters  testa- 
mentary on  a  forged  will  represents  the  estate 
until  those  letters  are  revoked.  Boach  v.  Martin, 
1  Harr.  (Del.)  6i8,  27  Am.  Dec.  7iSL 

And  the  sentence  of  the  court  granting  the  pro- 
bate of  such  a  will  cannot  be  Impeached.   Ibid, 

Where  the  answer  to  a  suit  for  coaetructlon  of  a 
codicil,  alleged  incapacity,  fraud,  and  illegality  In 
the  execution  of  the  instrument,  the  oourt  held 
that  nine  years  having  elapsed  since  probate 
granted,  the  validity  of  the  Instrument  could  not 
be  questioned.  South  Camden  Union  M.  B.  Church 
Trustees  v.  Wilkinson,  30  K.  J.  Eq.  189. 

There  is  a  marked  distinction  between  a  sentence 
for  and  a  sentence  against  a  will,  where  It  Is  pro- 
pounded €x  parte  for  probate  In  the  first  in- 
stance. In  the  former  case  the  sentence  Is  bind- 
ing and  effectual  for  all  legal  purposes  while  it 
remains  in  force,  but  It  Is  liable  to  be  set  aside  by 
■  a  proceeding  In  chancery  provided  by  the  Vir- 
ginia Statute,  1  Bev.  COde,  chap.  104,  and  in  it  noth- 
ing Is  oonduded  by  the  sentence  of  the  probate 
court.  Schultx  v.  Sohulta,  10  Gratt.  868,  60  Am. 
Dec.  836. 

And  the  sentence  against  a  will  is  a  sentence 
•  against  all  daimlDg  under  it.   Jbict. 

And  Is  conclusive  until  reversed.  Barney  T* 
Hayes,  11  Mont  99. 

Its  conclusiveness  is  the  same  no  matter  whether 
it  be  for  or  against  the  will.  McCay  v.  Clayton, 
119  Pa.  188;  Smith  v.  Bonsall,  5  Bawle,  80;  Spangier 
V.  Rambler,  4Serg.  Sc  R.  198. 

If  fairly  obtained  upon  the  merits,  the  sentcDoe 
rejecting  a  will  Is  conclusive  upon  the  legatee 
even  though  an  infant  and  not  a  party  to  the  pro- 
ceedings. Schultz  V.  Sohultz,  tupra;  Wills  v. 
Spragglns,  8  Gratt.  666. 
81  L.  R.  A. 


In  Tennessee  protmte  in  common  form  is  con- 
clusive until  set  aside.  Roberts  v.  Stewart,  2  Swan, 
182;  Townsend  ,v.  Townsend,  4  Coldw.  72,  94  Am. 
Dec.  185;  Edmondson  v.  Carroll,  8  Sneed,  678;  Ex 
parte  Williams,  1  Lea,  680;  Bym  v.  Fleralnflr,  8 
Head,  800:  Hodges  v.  Bauchman,  8  Terg.  18u;  Brlon 
V.  Hart,  6  Humph.  181. 

And  It  is  so  even  when  granted  in  a  wroag 
county.  Posey  v.  Eaton,  9  Lea,  601:  Johnson  v. 
Gaines,  1  Coldw.  280. 

So  in  an  appeal  by  the  hefr-at-law  from  a  decree 
approving  and  allowing  a  will  as  the  last  will  after 
another  instrument  had  been  offered  for  probate 
and  rejected  after  due  notice,  the  oourt  held  the 
heir  bound  by  the  rejection  of  the  latter  Instru- 
ment.   Laughton  v.  Atkins,  1  Pick.  585. 

After  the  capacity  of  the  legatee  had  been  freely 
acknowledged,  and  recognized  by  Judgment  ex- 
ecuted and  beyond  review,  exceptions  by  way  of 
estoppel  and  res  judicata  were  upheld  In  a  suit  to 
annul  the  will.  Corrigan^s  SuccesBion,  42  La.  Ann. 
66. 

And  the  same  rule  applies  to  letters  of  adminis- 
tration granted  upon  the  estate  of  a  minor. 
Wheeler  v.  St  Joseph  A  W.  R.  Co.  81  Kan.  640. 

The  administrator's  sale  under  order  of  the 
oourt  Is  protected  by  probate  until  set  aside.  Ho- 
Gk>wen  v.  Zimpleman,  58  Tex.  479. 

So  the  order  of  the  oourt  ordering  a  distribution 
of  the  estate  of  an  intestate  Is  conclusive  and  final 
as  to  all  parties  until  reversed  on  appeaL  Kellogg 
V.  Johnson,  88  Conn.  289. 

Where  the  record  showed  that  the  decree  in  a 
former  suit  establishmg  a  will  was  a  consent  de- 
cree, the  oourt  held  him  estopped  to  deny  uot 
only  his  own  allegations  but  the  decree  of  the 
oourt  construing  the  will.  Corprew  v.  Corprew, 
84  Va.  609;  Robertson  v.  Tapscott,  81  Va.  833:  Le  yis 
V.  Overby,  81  Gratt.  601;  Darraugh  v.  Blackford  84 
Va.  609;  Bower  v.  MCormick,  23  Gratt.  310.  Sei'  to 
the  same  effect.  Smith  v.  James,  74  Iowa,  462. 

But  an  allowance  of  a  debt  by  the  administn  tor 
and  Judge  will  not  bind  the  heir  upon  an  appli- 
cation to  sell  real  estate  for  payment  of  debts.  Be 
Hidden*s  Estate,  28  Oal.  863. 

So  it  Is  no  bar  to  a  subsequent  petition  for  pro» 
bate  of  such  will  with  a  subsequently  discovered 
codicil,  as  such  codicil  revives  the  will.  Barney  v. 
Hayes,  11  Mont.  99. 

But  such  proceedings  must  be  regular  or  they 
will  not  be  conclusive.  Merritt  v.  Harris,  20  N.  H. 
142, 67  Am.  Dec  350;  French  v.  Hoyt,  6  N.  H.  870,25 
Am.Dea4M. 

With  respect  to  rsoZ  estate. 

Questions  of  title  are  not  affected  by  probate. 
Holman  v.  Perry,  4  Met.  492. 

Although  the  probate  of  a  will  is  evidence  of  its 
validity  so  far  as  personal  estate  is  concerned,  yet 
It  is  only  presumptive  evidence  as  to  real  estate. 
HoUiday  v.  Ward,  19  Pa.  485, 67  Am.  Dec.  671 ;  MU- 
ler  V.  Meetch,  8  Pa.  417;  Logan  v.  Watt,  6  Serg.  &  R. 
21Z;  Shinn  v.  Holmes,  25  Pa.  144:  Barker  v.  McFer- 
ran,  28  Pa.  211;  Kenyon  v.  Stewart,  44  Pa.  179; 
Coates  V.  Hughes.  3  Binn.  4S6:  Spangier  v.  Rambler, 
4  Serg.  &  R.  192;  MiUer  v.  Carotbers,  6  Serg.  &  R.  223. 

Although  only  prima  facie  evidence  yet  it  re- 
quires strong  evidence  to  rebut  It  after  twenty 
years'  possession  thereunder.  Folmar's  App.  68 
Pa.  4B3. 

It  has  been  held  to  be  prima  facie  evidence  of  the 
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la  the  supreme  ludicial  court,  to  establish  the 
will  of  Mrs.  Wilmarth,  and  is  concluded  by 
the  verdict  of  the  Jury  and  Judgment  in  the 
case. 

Brigham  T.  Fayenoeaiher,  140  Mass.  411; 
Morse  v.  Elms,  181  Mass.  151;  Burlen  ▼.  Shan- 
non, 99  Mass.  200,  96  Am.  Dec.  783;  Arnold 
V.  Arnold,  17  Pick.  4. 


Icathropv  /.,  delivered  the  opinion  of  th» 
court: 

The  physical  condition  of  Mrs.  Wilnuirth 
from  1886  down  to  the  time  of  making  her 
will,  in  October,  1886,  and  afterwards,  waa 
an  issue  in  this  case.  The  defendant  put  in 
evidence,  without  objection,  the  record  of 
the  probate  of  her  will,  whidi  had  been  con- 


due  execution  of  the  will  of  real  estate.  Ley  v. 
Kennedy,  1  Watts  ft  8. 886;  Harven  v.  Springs,  8S 
K.  C.  180;  Goates  v.  Hughes,  supm;  Stanly  ▼.  Kean, 
1  Taylor  St  C.  98;  Logan  v.  Watt,  Barker  v.  Moltar- 
ran,  and  Shinn  v.  Holmes,  tupra. 

But  if  not  attacked  for  seven  years  it  is  oondu- 
slve  except  as  to  minors.  Anderson  v.  Green,  IS 
Ga.  881. 

So  the  decision  of  a  register  repudiating  a  will, 
and  tbe  verdict  of  a  Jury  condemning  it,  is  not  con- 
clusive on  the  title  to  real  estate.  Asay  v.  Hoover, 
6  Pa.  21,  45  Am.  Dec  713;  Spangler  v.  Rambler, 
tupro;  Smith  v.  Bonsall,  5  Bawle,  80. 

It  is  not  conclusive  as  to  tbe  validity  of  a  devise 
of  real  estate.  Bogardus  v.  Clark,  i  Paige,  828, 8  li- 
ed. 688. 

Yet  it  has  been  held  that  where  the  jurisdiction 
Is  absolute  and  positive  it  matters  not  whether  the 
will  relates  to  real  or  personal  estate.  Tompkins 
V.  Tompkins,  1  Story,  C.  C.  547 ;  State  v.  McGlynn« 
SO  CaL  S84, 81  Am.  Dec.  118 :  Adams  v.  De  Cook,  1 
McAU.  253;  Judson  v.  Lake,  8  Day,  818:  Osgood  v. 
Breed,  12  Mass.  581;  Brock  v.  Frank,  61  Ala.  86»  et 
•upro. 

So  it  has  been  held  to  be  oonoluslva  as  to  both 
real  and  personal  estate  unless  controlled  by  stat- 
ute, so  far  as  the  due  execution  and  validity  of  the 
will  are  concerned.    Brock  v.  Frank,  tupro. 

To  the  same  effect,  Parker  v.  Parker,  11  Cush. 
619;  Scott  V.  Calvit,  8  How.  (Miss.)  148;  NorveU  v. 
Lessueur,  88  Gratt.  222;  Tompkins  v.  Tompkins, 
miprcL 

It  may  be  given  in  evidence,  its  execution  being 
proved,  even  in  the  face  of  a  Judgment  of  devisatrU 
va  non  against  it.    Smitb  v.  Bonsall,  5  Rawle,  80. 

The  probate  of  a  will  of  real  estate  is  conclusive 
on  all  persons,  whether  infants,  fefMS  cova-U  per- 
sons non  compos  mentis  or  not,  unless  contested  as 
directed,  by  the  provisions  of  tbe  Act  of  1866,  sec- 
tion 7.  Oochran  v  Young,  104  Pa.  888;  Warfleld  v. 
Fox,  58  Pa.  882;  WaU  v.  Wall,  123  Pa.  545;  HoUiday 
V.  Ward,  le  Pa.  486,  57  Am.  Deo,  671 ;  McCay  v. 
Clayton,  119  Pa.  188;  Folmar's  App.  68  Pa.  482;  Ken- 
yon  V.  Stewart,  44  Pa.  180. 

See  also  hereon  the  statutes  of  the  various  states, 

Facts  estabUshed  by  the  decree. 
The  validity  of  the  instrument  will  be  presumed 
ftrom  the  issuing  of  letters  testamentary,  or  per- 
haps from  any  other  act  of  the  register  which  he 
would  have  no  leval  right  to  do  in  a  case  where 
proof  of  the  will  bad  failed.  Holllday  v.  Ward,  19 
Pa.  485,  57  Am.  Dec.  G71;  Lewis  v.  Ames,  44  Tex. 
819. 

And  not  from  tbe  evidence  upon  which  such  de- 
cision is  based.    lhid» 

Tbe  probate  of  a  will  establishes  the  testamentary 
character  of  the  paper  finally  and  conclusively  as 
to  all  parties  interested,  unless  attacked  otherwise 
than  collaterally.  Matthews  v.  McDade,  72  Ala. 
877;  Goodman  v.  Winter,  64  Ala.  410, 88  Am.  Rep. 
18;  Hall  v.  HaU,  47  Ala.  296;  Deslonde  v.  Darring. 
ton,  29  Ala.  92;  Hardy  v.  Hardy,  26  Ala.  524;  Tomp- 
kins V.  Tompkins,  1  Story,  C.  C.  547;  RusseU  v. 
Dickson,  1  Con.  &  L.  Rep.  284;  Van  Rensselaer  v. 
Moms,  1  Paige,  18, 2  L.ed.  548;  Darrington  v.  Bor- 
land, 8  Port.  (Ala.)  11 ;  Morrell  v.  Dickey,  1  Johns. 
Ch.  153,  1  L.  ed.  96 ;  Bogardus  v.  dark,  4  Paige, 
21  L.  R.  A. 


028,  8  a  ed.  666:  Nalle  v.  I^nwlck,  4  Rand.  (Va.>- 
686;  Oolton  V.Ross, 2 Paige.  806, 2 L.ed.  »59,22Am. 
Deo.  648;  Peebles*  App.  15  Serg.  &  R.  42l 

JDxparte  probate  ascertaine  nothing  further  than, 
the  prima  facie  validity  of  the  will  and  that  the^ 
instrument  is  seemingly  what  it  purports  to  be  on. 
its  face.  Bums  v.  Travis,  117  Ind.  44 ;  Six  porta* 
Fuller,  2  Story,  0.  C.  827. 

It  has  been  held  to  estop  the  heir-at-law  ttom  de- 
nying the  capacity  of  tbe  testator  in  a  suit  for 
damages  against  the  devisee  for  trespass.  Parker 
V.  Parker,  11  Cush.  519 ;  Osgood  v.  Breed,  12  Mass. 
2S5;  Laughton  v.  Atkins,  1  Pick.  586;  DubUn  v. 
Shadhoum,  16  liaas.  483. 

But  in  Fallon  v.  Chidester,  46  Iowa,  588. 96  Am. 
Rep.  164,  the  court  held  that  such  decree  did  not 
establish  the  testamentary  character  of  the  instru- 
ment 

So  it  conclusively  establishes  the  sanity  of  the 
testator*s  mind,  and  such  questions  are  resfudieata. 
Vermont  Baptist  State  Convention  v.  Ladd^s  Bs- 
tate,  60  y t.  5;  Greenwood  v.  Murray,  26  Minn.  260; 
Dublin  V.  Ghadbourn,  itipra;  Poplin  v.  Hawke,  8  N. 
H.12L 

Such  oirctunstaDces  are  implied  from  the  order 
admitting  the  will  to  probate.  Be  Donnely^  wm, 
68  Iowa,  126. 

It  is  conclusive  as  to  the  power  to  devise;  tbe  ca- 
pacity of  the  testator;  his  sanity;  the  execution  of 
the  will  as  prescribed  by  law,  and  upon  questtona 
affecting  the  validity  of  the  will  in  generaL    Ibid, 

To  the  same  effect,  Brock  v.  Frank,  SI  Ala.  861,  as 
to  both  real  and  personal  estate  being  a  Judgment 
In  rem;  Parker  v.  Parker,  U  Cusb.  619;  Crtppen  v. 
Dexter,  U  Gray,  882;  Strong  v.  Perkins,  8  N.  H.  6I1; 
BaUow  V.  Hudson.  18  Gratt.  68S. 

The  evidence  of  the  subscribing  witness  upon  thm 
probate  of  a  will  is  prima  facie  evidence  of  its  va- 
lidity and  competency  of  the  testator.  HoUoway 
V.  Galloway,  61  111.  150;  Carpenter  v.  Calvert,  88  HI. 
62L 

So  that  the  rejection  of  a  wfll  upon  the  ground  of 
incapacity  is  conclusive  as  against  its  admiasion  In 
another  court.    BaUow  v.  Hudson,  supra. 

Even  as  to  the  testamentary  capacity  of  married 
women  so  far  as  relates  to  tbe  property  devised* 
Cutter  V.  Butler,  25  N.  H.  848, 57  Am.  Dec.  880;  Os- 
good V.  Breed,  12  Mass.  626;  Bryant  v.  Allen,  6  N.  H. 
116:  Parker  v.  Parker,  supra;  Piequet  v.  Swan,  4 
Mason,  448;  Cassels  v.  Ternon,  6  Mason,  882;  Judson 
V.  Lake,  8  Day,  816;  Poplin  v.  Hawke,  supra;  Rob- 
insons V.  Allen,  11  Gratt.  786. 

Also  as  to  the  right  of  a  wife  to  make  a  wHi. 
Caseels  v.  Vernon,  supra^  where  administration 
cum  testamento  annexo  of  a  wife^s  will  was  granted 
to  the  husband. 

It  settles  tbe  question  that  it  is  the  will  of  tbe 
testator.    Strong  v.  Perkins,  supra. 

And  aiBrms  tbe  title  of  the  beneficiary  under  it 
from  the  time  of  the  death.  Sutpben  v.  Ellis,  86 
Mich.  416;  Blamire  v.  Geldart  16  Ves.  Jr.  814;  Sweet 
V.  Chase,  2  N.  Y.  78;  TerriU  v.  Public  Admlnla- 
trator,  4  Bradf .  246. 

And  as  to  the  assent  of  the  hustMuid  to  the  wIlU 
where  such  assent  is  necessary  to  give  it  effect;  and 
it  would  seem,  as  to  his  assent,  that  the  property 
should  pass  by  the  wiU,  so  far  as  it  is  set  forth  anA 
described  in  tbe  wilL    Cutter  v.  Butler,  supra. 

The  domicil  of  the  testator  would  seem  to  be  es- 
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tested  by  the  plaintiff,  and  tried  by  a  jury. 
it  appeared  from  this  record  that  the  jury 
found  that  Mrs.  Wilmarth  was  of  sound  and 
disposing  mind  and  memory  at  the  time  of 
flignin«:  the  will.  The  judge  ruled,  in  effect, 
iJiat  tlie  record  of  the  case  was  conclusive, 
«s  between  the  plaintiff  and  the  defendant, 
that  Mrs.  Wilmarth  was,  at  the  time  of  mak- 


ing the  will,  of  sound  and  disposing  n 
and  memory,  so  far  as  making  a  will 


mind 
memory,  so  far  as  making  a  will  was 
concerned.  The  correctness  of  this  ruling  is 
the  only  question  open  on  these  exceptions. 
In  Brigham  v.  Fayertoeather,  140  Mass.  411, 
the  executor  of  the  will  of  Azubah  Brigham 
brought  a  bill  in  equity  to  have  declared  void 
a  mortgage  deed  executed  by  said  Azubah 


tablished  thereby  until  appealed  from  or  dlieotly 
attacked.    Oorrlsan  t.  Jones,  14  Ck)lo.  811. 

To  the  same  effect.  Be  Griffith's  Estate,  8A  Oil. 
107:  Thornton  ▼.  Baker,  15  R.  1. 658. 

But  courts  bare  held  that  probate  of  a  will  Is 
conclusive  only  as  to  the  due  execution  and  pub- 
lloation  of  the  wllL  Lorleuz  y.  Keller,  6  Iowa,  196. 
«8  Am.  Dea  090;  8ch  ulU  t.  Schults.  10  Gratt  868, 60 
Am.  Dec.  386. 

Such  decisions  are'oonolusiTe  as  to  the  residence 
of  the  deceased,  being  a  fact  in  jx^la,  whether  right 
or  wrong,  in  all  collateral  proceedings.  Irwin  v. 
Sorfber,  IB  Gal.  607;  Tant  ▼.  WigfalU  66  Oa.  412, 
imfrcL^  head.  State  statutes. 

It  is  conclusive  as  to  the  execution  of  the  wHl  so 
far  as  personal  estate  is  concerned  until  annulled 
by  the  court  or  reversed  on  appeal.  Mulr  t.  Leake 
A  WattB  Orphan  House  Trustees,  8  Barb.  Cai.  477, 6 
L.  ed.  978;  Bogardua  t.  Clark,  4  Paige,  628, 8  L.  ed» 
€86;  Bt  Gilman,  88  Barb.  864. 

And  in  Re  Gilman,  supra,  the  court  held  that  the 
•bove  was  the  only  point  determined  by  the  sur- 
rogate's admission  of  the  will. 

It  establishes  its  execution,  and  renders  ft  admls- 
aible  as  an  Instrument  of  evidence  in  the  courts  of 
the  state,  under  Iowa  Code  1861,  sections  1207, 1800. 
Fallon  V.  Ghldester,  46  Iowa,  688, 26  Am.  Bep.  164. 

But  the  question  of  sanity  is  not  ^conclusively 
<olo6ed  by  the  decision  of  the  court  that  the  will  is 
void  by  reason  of  Insanity  in  the  testator,  the  find- 
ings being  those  of  a  mere  probative  fact.  Gtldley 
▼.Boggs,68  0aL19L 

But  in  Greenwood  v.  Murray,  26  Minn.  250,  the 
oourt  held  that  the  legal  effect  of  the  will,  its  con- 
struction and  operation,  did  not  come  into  ques- 
tion. 

Thus  it  has  been  held  that  the  probate  of  a  will 
was  not  evidence  of  the  mental  capacity  of  the  tes- 
tator in  an  action  to  declare  void  a  mortgage  exe- 
•outed  by  him  upon  the  ground  of  locapacity  at  the 
time  of  the  execution  of  the  deed.  Brigham  v. 
I^yerweather,  140  Mass.  411. 

Neither  does  it  give  validity  to  a  title  based  upon 
It.    Fallon  V.  Chldester,  supra. 

So  far  as  the  parties  to  the  application  for  letters 
of  administration  are  concerned  the  judgment  of 
the  court  finally  determines  the  relationship  of  the 
applicant  to  the  deceased.  Howell  v.  Budd,  01  OaL 
4M2. 

Letters  of  administration  have  been  held  con- 
elusive  proof  of  the  intestate's  death  in  an  action 
by  the  administrator  unless  the  defendant  plead  in 
Abatement.   Kewman  v.  Jenkins,  10  Pick.  616. 

It  has  been  held  that  the  grant  of  letters  of  ad- 
ministration is  only  prima  facie  evideooe  of  death. 
Jeffers  v.  Baddiff,  10  N.  H.  242;  Tlsdale  v.  Connect- 
icut Mut  L.  Ins.  Co.  26  Iowa,  170,  96  Am.  Dec.  186, 
28  Iowa,  12;  Duncan  v.  Stewart,  25  Ala.  406, 60  ^m. 
Deo.  627;  Bolton  t.  Jacks,  6  Bobt.  166;  Lancaster  v. 
Washington  L.  Ins.  Go.  of  New  York  City,  62  Mo. 
121;  McPherson  v.  Cunllff,  11  Serg.  ft  B.  422, 14  Am. 
Deo.  642;  Morgan  v.  Dodge,  44  N.  H.260, 82  Am.  Dec. 
tiS;  Griffith  v.  Frazier,  12  U.  8. 8  Cranch,  9, 8  L.  ed. 
471;  Cunningham  v.  Smith,  70  Pa.  450;  Jochumsen  t. 
Suffolk  6av.  Bank,  8  Allen,  87;  Peebles*  App.  16 
Serg.  ft  B.  42;  Bpping  t.  Boblnson,  21  Fla.  86:  Wales 
V.  WiUard,  2  Mass.  120;  Melia  v.  Simmons,  45  Wis. 
384, 80  Am.  Bep.  746. 

But  In  Brigham  v.  Fayerweather,  140  Mass.  411, 1 
91L.aA. 


the  court  seated  that  it  was  entirely  consistent  with 
the  decisiooB  in  the  New  Hampshire  and  Iowa  cases 
just  noted*  to  hold  that,  in  collateral  proceedings 
the  issue  of  letters  of  administration  was  not 
even  prima  facie  evidence  of  death,  and  relied 
upon  Carroll  v.  Carroll,  60  N.  Y.  121, 19  Am.  Bep. 
144;  Mutual  Ben.  L.  Ins.  Co.  v.  Tlsdale,  91 U.  S.  288, 
28  Fed.  Bep.  814. 

The  grant  of  letters  of  administration  unreversed 
were  held  conclusive,  and  good  evidence  as  to 
whether  or  not  the  decedent  was  stillborn.  Oar- 
wood  V.  Garwood,  28  GaL  621;  Bandolph  v.  Bayue, 
44Cal.87a 

In  tS^timmtm 

The  validity  of  a  will,  notwithstanding  probatSb 
so  far  as  it  affects  realty,  may  be  contradicted  and 
disproved  in  ejectment  or  partition  by  showing 
that  it  was  not  legally  executed,  or  that  the  testa- 
tor, at  the  time  of  making  it,  was  insane,  under 
duress,  or  influenced  by  the  fraudulent  practice  of 
some  Interested  party.  HolUday  v.  Ward,  19  Fa* 
486, 57  Am.  Dec  671. 

The  existence  and  validity  of  the  Instrument  as  a 
will  of  real  estate,  are  open  for  trial  In  an  action 
of  ejectment,  notwitlistanding  any  decree  of  the 
orphan*s  court  either  for  or  against  it.  Den  v. 
Ayre8,18N.  J.L.168. 

The  prima  facie  title  established  by  the  probate 
does  not  preclude  the  heir  from  proving  the  con* 
trary.    Allaire  v.  AUalre,  87  N.  J.  L.  812. 

Tet  the  transcript  of  the  record  was  competent 
evidence  in  ejectment  provided  the  statute  had 
been  complied  with.   IMd. 

The  probate  will  be  prima  facie  evldenoe,  un- 
less overcome  by  counter  proof  in  ejectment. 
Ihld.;  Den  v.  Allen,  2  N.  J.  L.  85;  Jackson  v.  Bom« 
sey,  8  Johns.  Oas.  284:  Morris  v.  Keyes,  1  Hill,  540. 

And  cannot  be  upset  in  ejectment  by  an  exam- 
ination of  the  evidence  upon  which  it  was  founded. 
Sbinn  V.  Holmes.  26  Pa.  14L 

Bo  the  exemplification  Is  admissible  as  prima 
facie  evidence  of  title  in  an  action  of  ejectment. 
Kenyon  v.  Stewart,  44  Pa.  188. 

Where  the  will  has  been  proved  by  the  register 
pursuant  to  a  decision  in  Its  favor,  it  is  still  merely 
prima  fade  evidence  of  Its  validity  in  a  subsequent 
ejectment  for  land  devised  by  it,  although  the 
court  would  not  wholly  reject  the  will,  if /It  ap- 
peared from  the  evidence  that  an  interested  wit- 
ness had  been  examined.  Holllday  v.  Ward,  19  Pa. 
485,  57  Am.  Deo.  671. 

Yet  where  the  will  comes  before  a  Judge  collater- 
ally as  In  ejectment,  if  proved  and  approved  by  the 
proper  authority,  he  has  no  right  to  rejeot  it  be- 
cause It  may  seem  to  him  that  the  probate  was  al- 
lowed on  the  testimony  of  an  incompetent  witness, 
or  on  insufficient  proof.    Ibid. 

In  such  cases  it  is  for  the  contestant  to  show 
duress.  Insanity,  Illegal  execution  or  fraud,  other- 
wise the  probate,  whether  defective  or  not,  will  be 
held  sufficient  evidence  for  the  purposes  for  which 
it  is  introduced.   Ibid. 

It  cannot  be  impeached  in  ejectment,  brought  in 
the  right  of  the  heir-at-law  to  recover  real  estate. 
Cochran  ▼.  Young,  104  Pa.  888;  Wilson  t.  Gaston, 
92  Pa.  207. 

But  insanity  may  be  shown  by  the  heirs.  Bow« 
land  V.  Bvans,  6  Pa.  485. 
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May, 


on  June  15,  1883,  on  the  ground  that  he  was 
not  of  sufficient  mental  capat'.ity  to  execute 
the  deed.  The  defendant  offered  in  evidenoe 
the  probate  of  the  will  of  Azubah,  executed 
by  him  on  October  11,  1882,  with  evidence 
tliat  his  mental  capacity  was  no  less  on  June 
15,  1882,  than  on  October  11,  1882.     This 


eTidence  was  excluded,  and  this  court  hel'i 
that  it  was  rightly  excluded.  That  case  dif- 
fers from  the  one  at  bar  in  this  particular : 
The  defendants  in  that  case  were  not  parties 
to  the  probate  of  the  will,  in  the  sense  that 
they  were  entitled  to  be  heard,  or  to  take  an 
appeal.    In  the  case  at  bar  the  plaintiff  and 


So  the  title  of  the  purchaser  from  the  adminlitra 
tor  of  property  sold  under  order  of  and  confirmed 
by  the  court,  cannot  be  attacked  collaterally  by  the 
heir.  Kllngensmlth  ▼.  Bean,  2  Watts,  486, 27  Am. 
Dec.8S8. 

The  presumption  is  in  favor  of  the  due  coaaiderap 
tion  of  matters  in  the  appointment  of  an  adminis- 
trator, and  the  question  cannot  be  raised  collateiv 
ally  in  electment,  the  record  beinff  conclusive 
until  attacked  in  a  direct  proceeding.  Johnson  t. 
Beazley,  05  Mo.  2S0. 27  Am.  Bep.  278. 

In  Howbert  v.  Heyie,  47  Kan.  68,  the  action  was 
ejectment  against  the  purchaser  under  a  guardian^ 
sale,  and  the  court  held  that  the  letters  issued  and 
recorded  in  the  probate  olBce,  aU  necesBary  acts 
beinir  performed,  were  valid  when  collaterally  at- 
tacked, and  further  that  the  petition  for  sale  was 
also  valid  the  sale  not  having  been  attacked  for 
years. 

Where  the  action  was  in  trespass  to  try  title,  the 
devisee  havioir  sold  to  a  bona  flde  purchaser,  the 
court  held  the  purchaser  protected  although  the 
will  was  subsequently  set  aside  as  a  forgery.  Steele 
T.  Henn,  60  Tex.  467, 82  Am.  Bep.  60S. 

In  ejectment  against  the  purchaser  from  the 
executor  under  a  will  admitted  to  probate  in  one 
state  and  duly  admitted  to  record  under  the  Kan- 
sas statute,  the  court  held  that  a  duly  authenticated 
copy  of  the  will  admitted  to  record  gave  the  execu- 
tor authority  to  act.  Galloway  v.  Oooley,  M  Kan« 
748. 

Where  a  will  has  been  proved  and  established  in 
the  circuit  court,  after  prooeedlnrs  in  the  probate 
and  circuit  courts  In  ejectment  the  validity  of  the 
will  caonot  be  questioned  and  the  records  for  the 
probate  are  admissible  in  evidence.  Johnson  ▼. 
Johnson,  70  Mich.  66. 

In  ehaneery. 

The  Jurisdiction  in  chancery  as  to  personalty  Is 
not  original.  Clark  v.  Fisher,  1  Paige,  171,  2  L.  ed. 
004, 10  Am.  Kep.  402;  Heyer  v.  Burger,  Hoffm.  Ch. 
10. 6  L.  ed.  1046;  Re  Hathaway,  9  Hun,  79;  Booth  v. 
Kitchen,  7  Hun,  267;  Colton  v.  Boss,  2  Paige,  806,  2 
L.  ed.  950,  22  Am.  Dec.  648. 

Such  Jurisdiction  is  only  by  way  of  appeal,  to 
test  the  validity  of  a  will  of  personal  estate.  Gol- 
ton  V.  Ross,  mprcL, 

It  has  been  held  that  chancery  has  Jurisdiction 
to  fill  omissions  in  awlD.  Batherly  v.  Eatherly,  1 
Coldw.  468.  78  Am.  Dea  489. 

8o  the  proceedings  of  a  probate  court  in  allow- 
ing commissioners*  expenses  and  counsePs  fees 
being  within  its  Jurisdiction  cannot  be  Impeached 
In  equity  unless  fraud  or  deceit  be  shown.  Smith 
V.  Worthington,  10  IT.  8.  App.  616,  68  Fed.  Bep.  977. 

The  probate  may  be  set  aside  in  chaocery  upon 
the  ground  of  fraud.  Townsend  v.  Townsend,  4 
Coldw.  79, 94  Am.  Dec.  186;  Burrow  ▼.  Ragland,  6 
Humph.  486;  Harrison  v.  Guion,  4  Lea,  684;  Ford  v. 
Ford,  2  Coldw.  74;  State  v.  Allen.  2  Tenn.  Oh.  43; 
John  V.  Tate,  7  Humph.  801;  Smith  v.  Harrison,  2 
Beisk.242. 

So  It  has  been  held  that  where  the  validity  of  a 
will  of  real  estate  is  attacked  collaterally,  chancery 
may  assume  Jurisdiction.   Colton  v.  Boss,  supra. 

Tet  it  has  been  held  that  chancery  has  no  Juris- 
diction to  set  aside  a  will  or  codicil  as  to  real  estate 
upon  the  ground  of  fraud  or  Incompetency.  Bog- 
ers  V.  Bogers,  8  Wend.  603, 20  Am.  Dec.  716. 

But  aliUr  as  to  personal  estate.   IZKd. 
•1L.R.A. 


When  the  defense  Is  not  taken  in  the  probate 
court,  relief  cannot  be  obtained  in  chancery  un- 
less fraud,  accident,  or  acts  of  the  other  party,  un- 
mixed with  fault  or  neglect  on  the  applicant's  part, 
be  shown.  Wilson  ▼.  Bandall,  87  Ala.  74i,  7B  Am« 
Dec.  847. 

It  cannot,  except  upon  appeal,  be  questioned  in 
any  other  court,  or  be  set  aside  or  vacated  by  the 
court  of  chancery  upon  any  ground.  State  v.  Mc- 
Glynn,  20  Cal.  284. 81  Am.  Dec.  118. 

Not  even  for  fraud.  Simmons  v.  Saul,  188  U.  & 
480, 84  L.  ed.  1054,  where  letters  of  administratioB 
upon  a  succession  in  Louisiana  were  sought  to  be 
set  aside  by  the  heirs. 

So  where  in  equity  contrivance,  forgery,  and 
fraud  were  alleged,  the  court  held  the  decree  ad- 
mitting to  probate  final  and  conclusive  upon  all  tho 
world  until  revoked  by  the  court  by  which  it  waa 
passed;  not  reversible  by  writ  of  error  or  certio- 
rari, and  not  to  be  set  aside  in  equity  for  fraud. 
Wolcott  V.  Wolcott,  140  Mass.  194. 

The  right  to  administer  cannot  be  questioned  lo 
equity.    Quidort  v.  Pergeaux,  18  N.  J.  Bq.  472. 

Notice  of  prouedinot. 

In  Re  Lawrence's  WiU,  7  N.  J.  Bq.  215,  the  court 
refused  to  let  the  probate  stand,  as  no  notice  of 
any  kind  bad  been  given  to  all  persons  concerned 
as  required  by  Bev.  Stat,  208. 

Notice  Is  necessary  to  the  validity  of  probate  in 
WlBOonsln.    O'DeU  v.  Bogers,  44  Wis.  186. 

Notice,  in  order  to  bind  an  interested  party  un- 
der the  Iowa  law,  must  be  other  than  notice  by 
publication.  Gregg  v.  Myatt,  78  Iowa,  708,  where 
DO  notice  had  been  given  nor  had  the  party  ap- 
peared in  the  probate  proceedings. 

Yet  an  original  action  may  be  maintained  as- 
sailing or  reviewing  the  probate  where  the  parties 
had  no  notice.  Leighton  v.  Orr,  44  Iowa,  679;  As 
Middl6toD*s  Will,  72  Iowa,  424:  Gregg  v.  Myatt,  su- 
pra, the  latter  case  distinguishing  Smith  v.  James* 
74  Iowa,  462,  upon  the  ground  of  notice. 

The  failure  to  give  the  requisite  statutory  notice 
to  the  widow  and  next  of  kin  of  the  application 
for  probate  will  not  render  the  Judgment  of  the 
court  establishing  the  probate  void  or  subject  to 
collateral  attack  as  the  same  establishes  the  rtatus 
and  bmds  the  re»  even  m  the  absence  of  personal 
notice.    Dickey  v.  Vann,  81  Ala.  426. 

It  has  been  held  that  upon  an  application  by  the 
administrator  of  an  intestate  for  license  to  sell  real 
estate  for  the  payment  of  debts,  there  must  be  an 
order  of  notice:  and  If  such  license  is  granted  with- 
out notice  to  the  heirs,  a  sale  under  It  will  pass  no 
title,  the  statute  requiring  notice.  French  v.  Hoyt» 
6  N.  H.  870, 25  Am.  Dec.  464. 

Bven  though  the  decree  show  due  service  of 
process,  and  publication  as  required  by  the  law 
against  nonresidents,  and  the  recital  of  necessary 
facts  to  constitute  a  valid  decree,  such  decree  will 
not  be  sustained,  unless  the  process  issued  in  the 
case  IB  properly  executed  or  served  upon  all  par- 
ties affected.  Martin  v.  Williams,  42  Misa.  2ia  OT 
Am.  Dea  466:  Potins  v.  Gastman,  29  Miss.  138;  Gel- 
strop  V.  Moore,  20  Miss.  209, 60  Am.  Dec.  254;  Joslin 
V.  Caughlin,  26  Miss.  141;  Currle  v.  Stewart,  26  Miss. 
648:  Lee  v.  Gardiner,  Id.  643;  Boot  ▼.  McFeriln,  9t 
Miss.  17, 75  Am.  Dec.  49. 

Under  ttaU  itatvUa, 

Probate  has  been  declared  conclusive  by  the  stat* 
utes  of  the  several  states. 
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the  defendant  were  parties  to  the  proceeding 
in  the  probate  court.  The  question  how  far 
a  verdict  and  judgment  are  conclusive  be- 
tween the  parties  and  their  privies  was  con- 
sidered at  length  by  this  court  in  Burlen  v. 
Bhanntm,  99  Mass.  200,  96  Am.  Dec.  788. 
Mr.  Juitiee  Foster,  in  delivering  the  opinion 


of  the  court,  states  the  rule  thus:  "A  ver- 
dict and  judgment  are  conclusive,  by  way 
of  estoppel,  onl^r  as  to  those  facts  which 
were  necessarily  involved  in  them,  without 
the  existence  and  proof  or  admission  of 
which,  such  a  verdict  and  judgment  could 
not  have  been  rendered.    An  estoppel  is  aa 


After  one  year,  In  Arlzooa,  Rev.  Stat.  ed.  1887, 
f  906.  p.  a05;  CaUforala,  Code  of  Civil  Prooedore, 
•  1888:  Idaho,  Rev.  Stat.  •  GM;  Mootana,  §  86.  Pro- 
tiete  Praotloe  Act,  Comp.  Stat  1887,  p.  283;  Wash- 
toirton.  Hills*  Anno.  Code,  •  874,  title  Zn..  chap.  4; 
West  YirffinlA,  •  29,  chap.  77,  Code  of  1887;  and  see 
■ectlon  31,  infra. 

After  two  yean.  In  Kansas,  Gen.  Stat.  1889,  •  20, 
par.  7224;  in  Ohio,  2  Rev.  Stat.  ed.  1891,  •  6038.  p. 
1474. 

After  three  years,  in  Illinois,  under  section  7. 
ohapter  48,  of  Annotated  Stat  voL  IL,  p.  2460;  in 
Indiana.  Rev.  Stat.  188L  61 2S96, 2607. 

After  ilve  years,  in  Arkansas.  "Digest  of  Slat,  ed* 
1884, 1 6620w  p.  1240:  Rev.  Stat.  chap.  157,  •  84;  Mis- 
Bourl,  Kev.  Stat.  ed.  1889,  •  8890,  p.  2062;  Pennsyl- 
▼atila,  see  fn/ro. 

After  seven  years,  in  Georgia,  as  to  probate  in 
common  form.  Code  of  1882.  I  2424;  Virginia,  1 
Rev.  Code,  chap.  104,  p.  878. 

Witb  a  sa\iDff  in  cases  of  disability  for  a  lilce 
prrind  after  the  oessatlon  thereof. 

Under  section  1908  of  the  California  Code  of  Civil 
Procedure,  the  judgment  or  order  of  a  court  hav- 
iupr  jurisdiction  ns  to  the  administration  of  an  es- 
tate fs  conclusive. 

The  interpretation  placed  upon  this  provision  is 
that  a  judgment  or  order  respecting  the  adminis- 
tration of  the  estate  is  conclusive  upon  the  admin- 
istration as  to  all  matters  directly  involved  In  such 
Judgment  or  order.    Howell  v.  Budd,  91  CaL  842. 

Id  this  case  the  court  stated  that  it  found  noth- 
ing in  the  above  provision  inoonsistent  with  the 
ca£e  of  Garwood  v.  Garwood,  29  CaL  614,  bat  rather 
In  full  accord  therewith. 

Under  the  Dakota  Laws  it  was  conclusive  after 
one  year.    See  now  the  laws  of  each  state. 

In  Delaware,  the  record  is  com  potent  evidence  in 
regard  to  real  as  well  as  personal  estate  under 
Laws.  ed.  1898,  section  1,  title  18. 

Section  1810,  of  the  Revised  Statutes  of  Florida, 
ed.  1892.  pane  601,  makes  It  conclueiive  evidence  as 
to  validity  with  regard  lo  personal,  and  prima  facie 
evidence  as  to  real,  estate. 

I'nder  section  2424  of  the  Code  of  G^rgta,  ed. 
1882  of  the  same,  probate  in  solemn  form  is  con- 
clusive against  all  parties  notified,  and  all  the  lega- 
tees under  the  will  who  are  represented  by  the  ex- 
ecutor. 

Tet  after  seven  years  probate  in  common  form 
becomes  conclusive  except  as  to  minor  heirs. 

So  in  Georgia,  the  courts  of  ordinary  have,  un- 
der section  2421  of  the  Code,  ed.  1882,  p.  692,  juris- 
diction in  granting  and  revoking  probate  or  letters 
of  administration,  and  their  decision  as  to  the  resi- 
dence of  the  decedent  cannot  be  impeached  col- 
laterally.   Tant  V.  Wlgfall,  66  Ga.  412,  mpra. 

In  Indiana,  under  section  2241  of  the  Revised 
Statutes,  ed.  1888,  letters  testamentary  and  of  ad- 
ministration, and  of  administration  with  the  will 
annexed,  or  de  bonis  non,  attested  by  the  clerk,  and 
under  the  seal  of  the  court,are  conclusive  evidence 
of  the  authority  of  the  person  to  whom  they  are 
granted  until  superseded  or  revoked,  and  extend  tc 
aU  the  estate,  personal  and  real,  of  the  decedent 
-within  the  state.  The  record  of  such  letters,  an' 
duly  certified  transcripts  thereof,  is  as  good  e^  i- 
dence  as  the  originals. 

The  bond  must  be  filed  as  required  by  Ind.  Rew 
Stat.,  S§  2506, 2697;  Bums  v.  Travis,  117  Ind.  44,  where 
21  L.  a  A« 


the  petition  alleged  revocation  of  tbe  will  by  the 
execution  of  another. 

Under  section  8664  of  McClain*8  Annotated  Code 
of  Iowa,  VOL  1,  p.  027,  ed.  1888,  the  probate  is  con- 
clusive as  to  the  execution  of  the  will,  until  set 
aside  by  an  original  or  appellate  proceo'  mc. 

It  has  been  held  that  it  merely  estauiishes  the- 
execution  and  makes  it  evidence  in  that  state.  Fal- 
lon V.  Chidester,  46  Iowa,  688, 26  Am.  Rep.  164;  Ware 
V.  Wisner,  4  McCrary,  66. 

But  is  not  conclusive  as  to  its  validity;  neither 
does  it  determine  its  force  and  effect  when  title  to- 
real  estate  is  claimed  under  it    Ibid. 

Where  tbe  defendant  filed  a  cross-bill  in  an  ac- 
tion to  quiet  title,  commenced  after  six  years,  set* 
Ung  up  the  invalidity  of  the  instrument  and  fraud 
In  the  probate,  the  court  held  tbe  action  barred  as 
such  an  action  must  be  brought  within  five  years. 
Willard  V.  Wright,  81  Iowa,  714. 

By  Kansas  Uev.  Stat.  1889,  6  21,  par.  7225,  it  is. 
prima  facie  evidence  of  due  execution,  attestation* 
and  validity. 

In  Kentucky,  under  ohapter  118  of  the  General- 
Statutes,  ed.  1888.  •  28.  p.  1292,  no  wiU  shall  be  re- 
oeived  in  evidence  until  aUowed  and  admitted  to- 
record  by  a  county  court,  and  its  probate  before 
such  oourt  shall  be  conclusive,  except  as  to  the- 
jurisdiction  of  the  court,  until  the  same  is  super- 
seded, reversed,  or  annulled. 

While  the  ex  parte  judgment  admitting  a  will  ta 
probate  is  a  prima  facie  presumption  tn  favor  of 
Its  correctness,  yet  under  article  8642,  Rev.  Civil' 
Code,  such  a  judgment  would  be  no  bar  to  an  ac- 
tion to  annul  it,  if  the  five  years  fixed  bad  not  ex- 
pired.  Succession  of  Justus,  46  La.  Ann.  190. 

To  the  same  effect,  Barrow  v.  Barrow,  88  La.  Ann. 
d45;  Miller  v.  Ober,  84  La.  Ann.  682;  Miller  v.  Miller, 
32  La.  Ann.  487;  Porter  v.  Homsby,  Id.  887. 

The  Statute  of  Maine,  Rev.  Stat,  chap.  63,  6  7,. 
makes  the  finding  of  the  court  upon  the  questloa 
of  the  grant  of  administration  flnail  and  conclusive,, 
and  forbids  any  inquiry  into  the  jurisdiction  ex- 
cept for  fraud,  in  so  far  as  the  locality  or  amount 
of  property  is  concerned,  in  any  proceeding  ex- 
cept on  appeal  from  the  probate  oourt  in  the  orig- 
inal case,  or  when  the  want  of  jurisdiction  appears- 
upon  tbe  record. 

£^  article  98,  section  888.  of  the  Public  General 
Caws  of  Maryland,  the  adjudication  of  tbe  orphan^ 
oourt  against  a  will  is  conclusive  against  its  pro- 
bate in  another  county.  Johns  T.  Hodges,  62  Md. 
325. 

By  the  Michigan  Annotated  Statutes,  vol.  2, 6  6769,. 
after  twenty  years  the  presumption  is  in  favor  of 
the  orders  of  such  courts. 

And  the  jurisdiction  cannot  be  collaterally  at- 
tacked so  far  as  relates  to  resldenoe  or  location  of 
estate,  except  upon  appeal.   Section  6767. 

Under  section  17  of  the  Statutes  of  Minnesota,  ed. 
1888,  ohap.  47,  p.  669,  vol.  1,  no  will  is  effectual  until 
proved  and  allowed  as  provided  by  the  act,  and  the 
probate  of  such  a  will  is  conclusive  as  to  both  real 
:md  personal  estate  so  far  as  its  due  execution  Is- 
oonocmed. 

By  section  1824  of  the  Annotated  Code  of  Missis- 
sippi, ed.  1892,  p.  478,  it  is  provided  that  on  the  triaL 
)t  an  issue  made  up  to  determine  the  valioi  7  of  a 
vvill  which  has  been  duly  admitted  to  probate,  suohi 
probate  shall  be  prima  facie  evidence  of  tbe  validl-. 
cy  of  the  wilL 
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admission  or  determination  under  circum- 
stances of  such  solemnity  that  the  law  will 
not  allow  the  facts  so  admitted  or  established 
to  be  afterwards  drawn  in  question  between 
the  same  parties  or  their  privies.  .  .  . 
When  a  fact  has  been  once  determined  in  the 
course  of  a  judicial  proceeding,  and  a  final 
judgment  has  been  rendered  fn  accordance 
therewith,  it  cannot  be  asain  litigated  be- 
tween the  same  parties  without  virtually  im- 
peaching the  correctness  of  the  former  decis- 
ion, which,  from  motives  of  public  policy, 
the  law  does  not  permit  to  be  done.     The  es- 


toppel is  not  confined  to  the  judgment,  but 
extends  to  all  facts  involved  in  it,  as  neces- 
sary steps,  or  the  groundwork  upon  which  it 
must  have  been  founded. "  Burlen  v.  Shan- 
rum,  mpra.  See  also  Morse  v.  Elms,  131 
Mass.  151,  152 ;  Bam  v.  Jaekton,  1  Phill. 
Ch.  582,  reversing  1  Younge  &  O.  Ch.  Caa. 
585 ;  Dogliani  v.  OW*ptn,  L.  R.  1  H.  L.  801, 
811,  814 ;  Spencer  v.  wHUamB,  L.  R.  2  Prob. 
&  Dlv.  280;  Traffard  v.  Blanc,  L.  R.  86  Ch. 

Div.  eoo. 

In  Cat^cUe  ▼.  Onrtiee,  80  U.  S.  18  Wall. 
465,  20  L.  ed.  507,  a  bill  in  equity  was  filed 


In  Tucker  v.  Whitehead,  69  Miss.  694,  where  the 
probate  was  granted  prior  to  the  date  of  the  above 
section  of  the  Code  (Act  of  1880.  •  1909)  the  court  held 
the  statute  was  not  retrospective  in  Its  effect,  and 
rejected  the  probate  'as  prima  fade  evidence  of 
the  vaUdity  of  tbe  will. 

In  Nebraska,  hj  section  148  of  chapter  '28  of  the 
Compiled  Statutes*  it  is  provided  that  tbe  probate 
of  a  wlU  of  real  or  personal  estate  shall  be  conclu- 
sive as  to  its  due  execution.    Ed.  189U 

Where  a  petition  was  presented  in  equity  to  set 
aside  the  probate  of  a  will,  the  court  held  that  tbe 
order  admitting  to  probate  was  conclusive  unless 
appealed  from  in  the  manner  prescribed  In  sec- 
tions 42  and  48  of  the  Probate  Law.  Loosemore  v. 
Smith,  12  Neb.  848. 

And  in  Pettit  v.  Black,  18  Neb.  142,  tbe  court  held 
that  a  will  was  no  evidence  of  title  until  probate 
was  frranted. 

:b^  section  21,  New  Jersey  Bev.  Stat.,  ed.  1877* 
tbe  duly  recorded  transcript  of  will  is  competent 
«vlden()e  of  title  lo  real  or  personal  estate. 

Under  section  2686  of  the  New  York  Annotated 
Code  (Bliss)  a  decree  admittincr  to  probate  a  will  of 
personalty  is  conclusive  as  an  adjudication,  upon 
ail  the  questions  determined  by  tbe  surrogate  until 
reversed  by  appeal  or  revoked  by  the  surrogate; 
except  that  a  determination  made  under  section 
2624  of  tbe  Act  is  conclusive  only  upon  tbe  peti- 
tioner, and  each  parry,  who  was  duly  cited,  or  ap- 
peared, and  every  person  claiming  from,  through, 
or  under  either  of  tbem. 

After  one  year  it  is  conclusive,  and  cannot  be 
collaterally  attacked  in  equity  except  for  fraud.- 

In  a  court  of  common  law  tbe  probate  before 
the  ecclesiastical  jurisdiction  ie  conclusive,  fleyer 
V.  Burger,  1  Hoffm.  Cb.  10,  6  L.  ed.  1046. 

Neither  has  equity  power,  even  though  there  be 
fraud  or  undue  influence,  in  a  will  of  personal  es- 
tate. Post  V.  Mason.  91  N.  Y.  589.  48  Am.  Rep.  689, 
afllrming  26  Hun,  187. 

Under  section  2627  of  tbe  Code,  a'probate  as  to 
realty  establishes,  presumptively  only,  all  matters 
determined  by  tbe  surrogate  as  against  tbe  party 
duly  cited,  or  a  person  clalmiug  through,  from,  or 
under  him;  or  upon  tbe  trial  of  an  action,  or  the 
hearing  of  a  special  proceeding,  fn  which  a  contro- 
versy arises  concerning  the  will  or  where  the  de- 
cree is  produced  In  evidence,  in  favor  of  or  against 
a  person,  or  in  a  case  specified  in  that  section,  tbe 
testimony  taken  In  a  special  proceeding  wherein  it 
was  made  may  be  read  in  evidence. 

Section  29  of  2  Rev.  Stat.,  61.  is  not  modified  nor 
repealed  by  section  18  of  the  Act  of  1837,  chap.  460. 
Vanderpoel  v.  Van  Yalkenburgb,  6  N.  Y.  190. 

Under  section  2151,  of  the  Code  of  North  Carolina, 
chap.  64,  page  828,  It  Is  conclusive  as  to  the  validity 
of  tbe  will,  until  vacated  upon  appeal  or  declared 
void.  Mayo  v.  Jones,  78  N.  C.  402;  Syme  v.  Brough- 
ton,85N.C.867. 

And  by  section  2174  of  the  same  Code,  it  is  conclu- 
sive as  to  tbe  execution  of  a  will  devising  real  es- 
tate, against  tbe  heirs  and  devisees,  in  cases  where 
the  probate  would  be  conclusive  against  the  next 
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of  kin  and  legatees.  Sumner  v.  Roberta,  18  N.  a 
627;  MolBt  v.  Witberspoon,  82  N.  C.  186:  HanbaQ 
V.  Fisher,  46  N.  O.  Ill;  Floyd  v.  Herrinar,  64  N.  C  409. 

It  has  been  held,  under  section  G081  of  the  Ohio 
Revised  Statutes,  that  a  duly  certified  copy  of  tbe 
probate  and  record  of  a  will  Is  conclusive.  In  a 
collateral  proceeding,  as  to  the  validity  of  tbe  will, 
as  between  a  stranger  and  tbe  devisee  even 
though  proceedings  may  have  been  Instituted  to 
try  the  validity  of  tbe  same.  Brown  v.  Burdlek, 
25  Ohio  St  260. 

By  section  805  of  the  Annotated  Laws  of  Oregon, 
vol.  1,  p.  637,  ed.l887,  the  county  court  bas  exclusive 
juricdtctlon.  In  tbe  first  instance  pertaining  to  a 
court  of  probate  in  tbe  proving  of  wills,  etc. 

Absolute  verity  Is  Imported  from  the  proceed- 
ings and  judgments  of  such  courts,  so  that  they 
cannot  be  attacked  collaterally  by  evidence  out- 
side of  the  record.  Hubbard  v.  Hubbard,  7  Or.  42; 
Tustin  V.  Gaunt,  4  Or.  306;  Holmes  v.  Oregon  ft  C.  K. 
Co.  6  Sawy.  262. 

Under  the  Oregon  Civil  Code,  the  county  courts 
have  jurisdiction  In  all  matters  pertaining  to  pro- 
bate, and  probate  or  administration  are  granted  by 
the  county  court  where  the  deceased  *'at  or  Imme- 
diately before  bis  death,  was  an  inhabitant  of  the 
county.  In  whatever  place  he  may  have  died,**  and 
tbe  court*s  decision  upon  all  matters  of  inhabitan- 
cy cannot  be  examined  In  subsequent  proceedings 
in  a  federal  court.  Holmes  v.  Oregon  ft  0.  B.  Co. 
9  Fed.  Rep.  229. 

So  under  the  Pennsylvania  Act  of  1882,  which 
provides  for  tbe  granting  of  letters  of  administra- 
tion only  by  the  register  of  the  county  within 
which  the  family  or  principal  residence  at  bis  de- 
cease was  situated,  and  If  none  within  the  common- 
wealth, then  by  tbe  register  of  the  county  whereio 
the  principal  part  of  the  goods  should  be,  and  un- 
der section  12  of  the  earoe  statute  which  provides 
for  tbe  granting  of  probate  of  wills  and  testaments 
proved  in  another  state  by  producing  copies  there- 
of before  any  registrar  having  Jurisdiction  whose 
proceedings  have  tbe  same  eifeot  as  orlRlnaK  it 
was  held  to  be  a  question  of  jurisdiction  over 
tbe  subject-matter  which  if  correctly  assumed  ren- 
dered the  decision  of  the  court  free  from  collateral 
attack  and  conclusive  until  appealed  from.  Sboen- 
bcrger*8  Estate.  139  Pa.  132. 

Since  tbe  paESingof  tbe  Act  of  1856,  the  probate 
of  a  will  is  as  conclusive  as  to  real  estate  as  It  was 
before  the  act  in  respect  to  personal  estate.  Mo- 
Cay  V.  Clayton,  119  Pa.  183;  Broe  v.  Boyle,  108  Pa. 
76. 

In  Cochran  v.  Young.  104  Pa.  883,  tbe  oourt  held 
that  a  will  could  only  be  contested  "by  caveat  or 
action  at  law,  duly  pursued**  under  section  7  of 
tbe  Act  of  1^56,  and  that  the  contestant  was  restrict- 
ed to  the  proceedings  before  thft  register  and  an 
ifsue  dcviMLVii  veZ  non  directed  by  the  orphan^ 
court. 

An  appeal  from  the  decision  of  the  register  may 
be  had  at  any  time  within  five  years  from  tbe 
grant.  Cochran  v.  Young,  supra;  McCort*s  Appw 
1)6  Pa.  33. 
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In  the  circuit  court  of  the  United  States  for 
the  district  of  New  York,  by  oersons  allege- 
ing  themselves  to  be  the  next  of  kin  of  a  per- 
son deceased,  and  asking  for  distribution  of 
the  estate.  The  defendant  was  the  adminis- 
trator of  the  estate,  appointed  bj  the  sur- 
rogate of  the  county  of  New  York,  on  the 
int>und  that  he  was  the  legitimate  son,  and 
sole  next  of  kin,  of  the  intestate.  This  issue 
had  been  tried  by  the  surrogate,  and  the 
plaintiffs  were  parties  to  the  proceeding.  It 
was  held  by  the  Supreme  Court  of  the  United 
States  that  the  adjudication  in  the  surrogate's 
court  was  a  bar  to  the  bill  in  equity.    In  the 


case  at  bar  the  groundwork  of  the  admission 
of  the  will  to  probate  was  the  adjudication 
that  the  testatrix  was  of  sound  and  disposing 
mind  and  memoir  at  the  time  of  the  signing 
of  the  will,  so  far  as  making  a  will  was 
concerned.  As  this  was  within  the  time 
when  the  plaintiff  contended  that  the  mental 
and  physical  faculties  of  Mrs.  Wilmarth  had 
materially  deteriorated,  and  as  the  plaintiff 
was  a  parcy  to  the  proceedings  in  the  probate 
court,  we' are  of  opinion  that  the  ruling, 
which  was  carefully  guarded,  was  right. 
Exceptions  overruled. 


In  Folmar^s  App.,  68  Fa.  482,  it  was  held  that  the 
Act  of  1868  was  retroBpective  In  its  operation,  as  to 
all  parties. 

To  the  same  effect,  Kenyon  ▼.  Stewart,  44  Pa. 
180:  Warfleid  v.  Fox,  58  Pa.  88Si. 

Tbe  Oode  of  Civil  Procedure  of  South  Carolina 
firoyidea,  section  40,  the  juriadlotion  afisumed  by 
any  probate  court  In  any  case,  so  far  as  it  depends 
on  the  place  of  residence  or  the  location  of  the 
estate,  shall  not  be  contested  In  any  suit  or  pro- 
ceedlnsr  whateyer  except  In  an  appeal  from  the 
probate  court  In  the  original  case;  or  when  the 
want  of  Juiisdlotlon  appears  on  the  record.  Gton. 
Stat  1882. 

By  section  8067  of  the  Code  of  Tennessee,  the  pro- 
bate of  wills  in  the  county  courts  is  sufficient  evi- 
dence of  the  devise  of  realty. 

And  a  verdict  and  Judgment  In  the  case  of  a  con- 
test under  sections  80ia-80n  of  the  same  Code  are 
oondualve  as  to  both  real  and  personal  estate. 
Wright  V.  Smlthson,  7  Lea,  12. 

Unless  there  be  fraud  or  collusion.  Fry  v.  Taylor, 
1  Head,  606:  Wisener  v.  Maupin,  2  Baxt.  858; 
Hodges  V.  fiauchman,  8  Yerg.  188;  Edmondson  v. 
Oarroll,  2  Smeed,  678;  Ex  parte  WiUiams,  1  Lea,  580; 
MoCord  V.  Moore,  6  Heisk.  734;  Bym  v.  Fleming,  8 
Head,  658;  Smith  v.  Harrl8on«2  Heisk.  281. 

Under  section  2010  of  the  Revised  Laws  of  Ver- 
mont, ed.  1880,  chap.  104,  the  probate  of  a  will  of 
real  or  personal  estate  shall  be  oonolusive  as  to  its 
due  execution.    Oen.  Stat.  48,  §  20:  Rev.  Stat.  45,  •  20. 

So  under  section  2642 of  Code  of  Y irginla,  ed.  1887, 
p.  618,  the  judgment  of  the  court  obtained  In  the 
manner  therein  described  is  final,  and  under  sec- 
tion 264S,  a  bar  to  a  bill  In  equity  to  Impeach  or  es- 


tablish such  will,  except  upon  grounds  giving  such 
court  Jurisdiction  over  other  Judgments. 

By  1  He  V.  Code  of  Virginia,  cbap.  104,  p.  878,  the 
validity  of  probate  may  be  contested  by  bill  In  chan- 
cery within  seven  years,  and  If  no  one  appears  to 
contest  within  that  time  the  probate  is  *f  orever 
binding**  except  as  to  persons  under  disability  who 
have  a  like  period  after  the  removal  of  their  disabil- 
ity. Bohula  v.Sohulta,  10  Gratt.  858,  60  Am.  Dec 
836u 

In  Parker  v.  Brown,  6  Oratt  654,  the  court  ap- 
plied the  statute  to  a  will  of  lands. 

The  early  case  of  Bagwell  v.  Elliott,  2  Rand.  (Va.) 
100,  decided  that  a  will  could  be  valid  as  to  real 
estate  without  probate. 

Unless  appealed  from  it  is  a  bar  to  a  bili  in  equity 
Impeaching  or  establishing  such  a  will  under  chap- 
ter 77,  section  81,  p.  664,  of  the  Code  of  West  Virgin  ia, 
ed.  1801.  Goffman  v.  Hedrick,  82  W.  Va.  110;  Dower 
V.  Church,  21  W.  Va.  28. 

Under  section  2204  of  the  Annotated  Statutes  of 
Wisconsin,  vol.  1,  p.  1828,  ed.  1888,  the  probate  of  a 
will  of  real  and  personal  Hitate  proved  as  provided 
for  therein  is  conclusive  as  to  its  due  execution. 

It  Is  conclusive  against  fraud  and  undue  influ- 
ence in  tbe  making  of  the  will.  Archer  v.  Idea- 
dows,  88  Wis.  166. 

And  equity  has  no  Jurisdiction  in  such  cases* 
IMd. 

Although  it  might  have  over  a  fraudulent  pro- 
bate,  ibid. 

In  Wyoming,  by  section  2847  of  the  Revised  Stat- 
utes, p.  580,  the  probate  ts  conoluaiye  until  set  a^ide 
by  an  original  and  appellate  proceeding.  8.  U 
1888,  chap.  107. 114.  &W« 
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City  of  DULUTH,  Beept, 

V, 

Maximilian  BLOOM,  Appt. 


Ifflnn-, 


*!•  A  eeriain  ordiiuuiee  of  fhe  dty  of 
Dnlath— hekl  to  apply  only  to  pawnbrokers* 
shops,  and  to  second-hand  stores,  or  shops  of  the 
class  commonly  known  as  **Junk  shops." 

8.  Also*  that  a  store  In  which  ftimitoret 
both  new  and  second-hand,  is  exclusively 
dealt  In,  is  not  a  **Junk  shop,**  within  the  meaning 
of  the  ordinance. 

•Headnotes  by  MrrcHVU*,  J, 

Nora.— Tbe  construction  of  the  ordinance  in- 
volved in  the  above  case  la  Interesting  as  creating 
a  precedent  where  there  seems  to  have  been  none 
and  adding  to  the  list  of  words  which  have  been  de- 
fined by  the  courtk 
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(October  SO,  1808.) 

APPEAL  by  defendant  from  an  order  of  tbe 
Municipal  Court  of  Duluth  refusing  io  va- 
cate a  judgmcDt  convicting  him  of  a  violation 
of  a  city  ordinance.    Heversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Am  N,  McOindley*  for  appellant; 

A  Junk  shop  is  a  place  where  odds  and  ends 
are  purchased  and  sold. 

12  Am.  &  Eng.  Encyclop.  Law,  248. 

A  store  where  old  metals,  old  ropes,  rags, 
and  other  odds  and  ends  are  bought  and 
sold. 

Charleston  ▼.  Goldsmith,  12  Rich.  L.  470. 

In  Eastman  v.  Chicago,  79  111.  178,  the  or- 
dinance declares  that  "any  person  who  keeps 
a  store,  office,  or  place  of  business,  for  the 
purchase  or  sale  of  second-band  clothing,  of 
garments  of  any  kind,  or  second-band  goods, 
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wares,  or  merchnndise.  is  hereby  declared  to  be 
a  dealer  in  secoDd-band  goods." 

The  court  says:  "Befendantg  are  book- 
eellers,  dealing  in  such  stock  as  is  usually  kept 
in  a  retail  book  store,  and  buy  and  sell,  in  con- 
Dection  with  their  other  business,  second-hand 
books.  ...  It  would  be  plainly  unjust  to 
characterize  defendants  as  'dealers  in  second- 
hand goods.'" 

An  ordinance  requiring  a  license  of  $100  per 
year  and  a  bond  of  $1,000  as  conditions  pre- 
cedent to  the  pursuit  of  the  business  of  keeping 
m  second-hand  store,  is  not  a  valid  ordinance. 

The  license  fee  exacted  by  the  common 
council,  in  the  exercise  of  its  police  powers, 
from  legitimate  and  useful  occupations,  must 
be  reasonable  in  amount;  that  is,  sufficient  to 
pay  the  cost  of  issuing  the  license  and  to  defray 
the  expense  of  necessary  police  supervision. 

Dill.  Mun.  Corp.  4th  ed.  §  367  ei^eq,;  Cooley, 
Taxn.  408;  Cooley,  Const.  Lim.  245;  18  Am. 
&  £ng.  Encyclop.  Law,  532,  533;  17  Am.  & 
£ng.  Kncvclop.  Law,  247,  248;  15  Am.  L.  Rev. 
695,  603-609;  Mankato  v.  F&wUr,  82  Minn.  864; 
JhUuth  ▼.  Krupp,  46  Minn.  486;  State  v.  New 
Bruruwiek,  48  N.  J.  L.  175;  Vffn  Book  r. 
^^ma,  70  Ala.  861,  45  Am.  Rep.  85;  Vaneant 
Y.  Harlem  Stage  Co,  oj  Baltimore,  59  Md.  880. 

Mr.  A.  H.  Crassweller  for  appellee. 

flffltehellf  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted,  under  an 
ordinance  of  the  city  of  Duluth,  of  "carry- 
ing on  and  conducting  the  business  of  dealer 
in  second-hand  goods  without  first  having 
obtained  a  license  so  to  do. "  The  only  ques- 
tion which  we  find  it  necessary  to  consider 
is  whether  defendant's  business  came  within 
the  provisions  of  the  ordinance.  It  appears 
that  he  kept  a  store  in  which  he  dealt  in  new 
and  second-hand  furniture,  exclusively.  We 
think  the  evidence  sufficient  to  justify  the 
conclusion  that  his  dealing  in  second-hand 
furniture  was  not  merely  occasional  and  in- 
cidental, but  a  regular  and  principal  part  of 
his  business ;  so  that  it  may  be  assumed,  for 
the  purposes  of  this  case,  that  the  business 
of  defendant  came  within  the  provisions  of 
the  ordinance,  providing  they  apply  to  all 
dealers  in  any  kind  of  second-hand  goods. 
The  city  charter  (chap.  8,  §  5)  gives  the 
common  council  authority  *'to  license  and 
regulate  all  auctioneers,  pawnbrokers,  deal- 
ers in  second -hand  goods,  junk  dealers,  ^  etc., 
and  provides  that  the  power  to  regulate  thus 
given  shall  include  the  power  to  define  who 
Siall  be  considered  as  auctioneers,  pawn- 
brokers, dealers  in  second-hand  goods,  and 
junk  dealers.  The  first  section  of  the  or- 
dinance provides  that  no  person  shall  carry 
on  or  conduct  the  business  or  calling  of 
pawnbroker  or  dealer  in  second-hand  goods 
without  first  having  obtained  a  license  so  to 
do,  but  does  not  attempt  to  define  who  shall 
be  considered  pawnbrokers  or  dealers  in  sec- 
ond hand  goods.  The  remaining  sections,  ex- 
cept the  last  clause  of  the  seventh,  treat  ex- 
clusively of  pawnbrokers,  defining  who  shall 
be  deemed  such,  providing  for  their  procur- 
ing license,  giving  bonds  with  sureties,  for 
the  registry  of  all  such  licenses  by  the  city 
clerk,  requiring  the  licensee  to  keep  a  regis- 
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ter  of  all  property  received  by  him  in  pledge, 
and  of  the  names  and  residences  of  tne  per 
sons  from  whom  received  ;  also  that  this  reg- 
ister, as  well  as  the  property  itself,  shall  be 
subject  to  inspection  by  any  police  officer  in 
the  city  in  search  of  any  lost  or  stolen  prop- 
erty.    The  last  clause  of  soction  7  then  pro- 
vides that  ''all  the  provisions  of  this  ordi- 
nance shall  apply  to  any  person  keeping  a 
second-hand  store  or  junk  shop."    It  willbe^ 
observed  that  the  first  section  of  the  ordinance 
refers  to  two  classes  of  persons,  viz.,  ''pawn- 
brokers" and  ''dealers  in  second-hand  goods."' 
The  city  council  then  proceeds,  in  the  exer- 
cise of  the  powers  specifically  granted  by  the 
city  charter,    to  define  who  shall  be  con 
sidered  pawnbrokers,    and  nothing  is  said 
about  dealers  in  second-hand  goods  until  we- 
come  to  the  last  clause  of  section  7.     That 
this  clause  was  intended,  not  merely  to  ex 
tend  the  provisions  of  the  ordinance  to  deal  - 
era  in  second- hand  goods,  but  also  to  define 
who  shall  be  considered  such  dealers,  withii^ 
the  meaning  of  the  ordinance,  is  apparent 
from  its  terms.    In  the  first  place,  it  is  not 
the  mere  dealing  in  the  articles,  but  the  keep- 
ing a  store  or  shop  (terms  not  used  in  the- 
first  section)  for  that  purpose,  to  which  the 
ordinance   is  made  to   apply.     Again,    the- 
word  "junk"  is  one  neither  used  nor  referred 
to  in  the  first  section,  so  that  it  seems  to  us 
that  in  using  the  phrases  "a  second -hand  store 
or  junk  shop"  the  city  council  must  have- 
used  the  latter  as  definitive  of  the  former, 
thereby  intending  to  limit  the  ordinance  to^ 
that  class  of  second-hand  stores  known  as. 
"  junk  shops. "    Every  junk  shop  is  a  second- 
hand store,  but  not  every  second-hand  store 
is  a  junk  shop.    The   term    "second-hand 
store,"  if  not  qualified  or  limited,   would 
include  any  store  in  which  any  kind  of  sec- 
ondhand  goods  are  dealt  in,  as,  for  example, 
second-hand  furniture  or  second-hand  books, 
but  stores  in  which  tliese  articles  are  dealt 
in  would  necessarily  be  lunk  shops.     The 
word  "iunk,"  which  is  of  nautical  origin, 
originally  meant  old  or  condemned  cable  and 
cordage  cut  into  small  pieces,  which,  when 
untwisted,  were  used  for  various  purposes  on 
the  ship.    Hence  the  word  afterwards  came 
to  mean  wornout  or  discarded  material  in 
general,   that  still  may  be  turned  to  some 
use,  especiallv  old  rope,  chain,  iron,  coppiT. 
parts  of  mac&inery,  bottles,  etc.,   gathereii 
or  bought  up  by  persons  called  "junk  deal- 
ers."   A  junk  shop — a  place  where  junk  ia 
bought  and  sold— has  been  defined  as  a  place- 
where  odds  and  ends  are  purchased  and  sold : 
a  store  where  old  metals,  ropes,  rags.  etc.. 
are  bought  and  sold.     12  Am.  &  £ng.  £n- 
cvclop.  Law,  248 ;  Charleeton  v.  OMemith,  12* 
Rich.  L.  470.    It  is  our  opinion  that  it  must 
be  held  that  the  city  council  intended  tlie 
provisions  of  the  ordinance  to  be  limited  tx>> 
secondhand  stores  of  the  class  commonly 
known  as  "junk  shops."    This  is  the  clasa 
of  second-hand  stores  over  which  police  regu- 
lations are  peculiarly  needed,  for  the  reaaona. 
that  they  and  pawnbrokers'  shops  are  iXi» 
places  where  thieves  most  usually  attempt  to 
dispose  of  stolen  property,  and  whose  keep- 
ers not  un frequently  become  fences  for  sucTv 
goods,— reasons  which  do  not  applj  wiUw 
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anythinff  like  the  same  force  to  lecond-band 
stores  of  other  kinds,  as,  for  example,  sec- 
ond-haud  furniture  or  second- band  book 
stores.  It  is  also  an  ar^rumrnt  in  favor  of 
our  construction  of  the  ordinance  that  its 
provisions  regulating  the  manner  of  con- 
ducting the  business  are  entirely  appropriate 
in  the  case  of  pawnbrokers'  shops  and  junk 
shops,  at  which  they  seem  to  be  specially 
aimed,  but  hardly  appropriate  in  the  case  of 
many  other  kinds  of  second-hand  stores. 
Moreover,  this  ordinance,  being  in  partial 


restriction  of  trade  and  penal  in  its  nature, 
ought  to  receive  a  somewhat  strict  construc- 
tion, and  no  cases  brought  within  its  opera- 
tion by  doubtful  inference.  As  it  is  very 
clear  that  .the  place  kept  by  defendant  was 
not  a  second-hand  store  or  shop  of  the  class 
known  as  ''Junk  shops,"  it  follows  that, 
under  the  construction  we  have  placed  upon 
the  ordinance,  his  business  did  not  fall  with* 
in  its  provisions. 
Order  reversed. 


PENNSYLVANIA  SUPREME  COURT. 


Jacob  C.  8HAUB,  Appt, 

V, 

City  of  LANCASTER 
a»  Pa.  882.) 

1.  Xieg^islation  by  order  or  resolution 
not  presented  to  the  major  for  hia  ap' 
proiral  is  not  authorized  by  the  Pemisyivania 
Aot  of  1876  amendiDflr  the  Lancaster  city  charter, 
whlob  declares  that  it  shall  not  be  neoeaaary  for 
any  order  or  resolution  to  be  presented  to  the 
mayor  for  his  approval,  and  providing  that  ooun- 
oils  may  transact  businesB  by  order  or  resolution. 

8«  An  order  or  resolution  authorising 
the  mayor  to  offer  a  reward  for  the  ar- 
rest and  conviction  of  any  person  sei- 
tinff  Hre  to  buildings,  and  a  proclamation 
of  the  mayor  in  accordance  therewith,  where 
such  order  or  reeolution  was  never  presented 
to  the  mayor  for  his  approval,  as  required  in  case 
of  an  ordinance,  become  inoperative  after  a 
reosooable  time  without  any  formal  repeal  or  re- 
scission, so  as  to  prevent  recovery  of  a  reward 
for  the  arrest  and  conviction  of  a  person  who 
sets  fire  to  a  buUdinflr  ten  years  after  such  proc- 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Lancaster 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  a  reward  which  was  al- 
leged 10  have  been  offered  by  defendant  for  the 
apprehension  of  incendiaries.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeere,  Charles  I.  Landis  and  H«  M« 
Souser,  for  appellant: 

The  mayor  would  have  had  an  inherent 
power  to  offer  a  reward,  even  though  this  res- 
olution had  not  been  passed,  and  such  an  offer 
-would  have  been  a  valid  contract  made  for  a 
prood  consideration,  which  the  law  could  en- 
force. 

Sec  Tork  ▼.  Fareeht,  28  Pa.  891. 

But  immediately  after  the  adoption  of  the 
resolution  the  mayor  of  the  city  did  offer  the 
reward  in  pursuance  of  it,  and  the  offer  was 
coDiinued  from  time  to  time  by  the  subse- 
qucntly  elected  mayor,  and  never  at  any  time 


Nora.— The  decision  as  to  the  lenarth  of  time  for 
which  an  oflPer  of  a  reward  made  by  a  municipality 
will  hold  good  iB  apparently  without  any  direct 
precedent. 
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resci nded  or  repealed.  The  resol a tlon  was  not 
intended  as  a  temporary  affair,  but  was  placel 
in  the  printed  book  of  ordinances  of  the  city  to 
regulate  the  future,  and  Mayor  McQonigle, 
April  16,  1881,  in  his  offer  of  that  date,  stated 
that  the  reward  would  be  paid  "  for  the  arrest 
and  conviction  of  any  person  who  may  set  firo 
to  any  building  in  the  future."  No  question  as 
to  the  validity  of  the  resolution  was  ever  before 
raised  in  this  court,  though  a  similar  case  was 
tried  and  reviewed  here. 

See  Binehart  v.  Laneaeter,  18  W.  K.  0*.  864. 

The  resolution  was  intended  for  a  perma- 
nent and  continuous  reward  to  guard  against 
the  perpetration  of  this  crime. 

The  court  below,  in  the  case  of  Oraef  ▼. 
Lancaster,  not  reviewed  by  this  court  and  not 
reported^  allowed  a  recovery  in  1885,  eleven 
years  after  its  passage.  Time  was  not  the  ea- 
sence  of  the  contract. 

Messrs,  John  E.  Snyder  and  William  R. 
Brinton,  for  appellee: 

Ko  permanent  liability  can  be  established 
against  a  city  except  by  an  enactment,  duly 
passed  by  both  branches,  signed  by  the  mayor, 
advertised  and  recorded;  ».  e.,  with  the  same 
formalities  as  an  ordinance. 

17  Am.  &  Eng.  Encyclop.  Law,  S  2,  p.  285; 
Kepner  v.  Chm.  40  Pa.  124;  Fuller  v.  Soranton. 
18  W.  N,  C.  18;  Marshall  v.  Com.  59  Pa,  456; 
Wain  V.  Philadelphia,  99  Pa.  830-387;  Sofeer 
T.Philadelphia,  85  Pa.  281;  Parrish  y,  Wilkes- 
Barre,  2  Kulp,  182. 

Under  no  circumstances  can  the  alleged  offer 
of  reward  be  considered  an  offer  contmuing  at 
the  time  of  this  fire,  as  too  long  a  time  (over 
ten  years)  had  elapsed  since  the  last  publication 
of  the  offer. 

Lorinff  v.  Boston,  7  Met.  409. 

Municipalities  have  no  authority  or  power  to 
offer  rewards  for  the  detection  of  criminals  in 
the  absence  of  express  legislative  authority. 

Loveland  v.  Detroit,  41  Mich.  867;  Oaie  v. 
South  Berwick,  51  Me.  174;  Banger  v.  Dee 
Moines,  52  Iowa.  193,  85  Am.  Rep.  280;  Pattan 
v.  Stephens,  14  Bush,  824;  Murphy  v.  Jackson- 
viUe,  18F]a.  818,  48  Am.  Rep.  823;  Qrant 
County  Comrs,  ▼.  Bradford.  72  Ind.  455;  Baker 
v.  Washington,  7  D.  C.  134. 

Williame,  J,,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  recover  a  re- 
ward of  1500  from  the  city  of  Lancaster. 
The  court  below  held  that  the  plaintiff  was 
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not  entitled  to  recover,  and  entered  a  com- 
pulsory nonsuit.  The  question  raised  by  the 
appeal  to  this  court  is  over  the  liability  of 
the  city.  The  liability  asserted  is  under  a 
resolution  adopted  in  February,  A.  D.  1874, 
by  the  select  and  common  council,  authoriz- 
ing and  directing  the  mayor  of  the  city  to 
offer  a  reward  of  $500  for  the  arrest  and  con- 
viction of  an^  person  setting  incendiary  fires 
within  the  limits  of  the  city.  In  obeaience 
to  this  resolution,  the  mayor  at  once  issued 
a  proclamation,  offering  the  reward  which 
the  resolution  authorized  and  directed.  A 
succeeding  mayor  issued  a  similar  proclama- 
tion in  1879.  Another  was  issued  in  1881, 
both  of  which  recited  the  resolution  of  1874. 
Ten  years  after  the  last  proclamation,  in 
March,  1891,  an  incendiary  fire  occurred  in 
the  city  of  Lancaster.  The  plaintiff  caused 
the  arrest  and  conviction  of  the  incendiary. 
He  then  applied  to  the  city  authorities  for 
the  reward  offered  under  the  resolution  of 
1874.  Payment  was  refused,  and  this  action 
followed.  Upon  these  facts,  ought  the  case 
to  have  gone  to  the  jury?  This  depends 
upon  the  nature  and  effect  of  the  resolution, 
and  the  proclamation  authorized  by  it.  The 
resolution  was  not  presented  to  the  mayor 
for  his  approval,  it  was  not  an  ordinance 
or  law  of  the  city  in  form,  but  an  order  or 
direction  to  another  department  of  the  city 
government  to  perform  an  act  deemed  neces- 
sary by  councils  at  the  time,  in  view  of  cir- 
cumstances then  existing.  Such  directions 
are  ordinarily  temporary  in  character  and 
effect,  and  cease  to  be  operative  with  the 
emergency  or  condition  that  gave  rise  to 
them.  The  plaintiff  contends  t£at  the  form 
of  the  action  is  in  this  case  immaterial,  and 
that  tbe  resolution  is  binding  upon  the  city 
until  it  is  rescinded  or  annulled,  by  reason 
of  the  Act  of  1867.  This  was  an  act  amend- 
ing the  city  charter,  and  contained  the  fol- 
lowing provision :  **Sec.  20.  That  it  shall 
not  be  necessary  for  any  order  or  resolution 
of  either  branch,  or  to  which  the  concurrence 
of  both  branches  of  the  council  may  be  re- 
quired, to  be  presented  to  the  ma^or  for  his 
approval,  but  the  same  shall  be  binding  for 
all  purposes.  The  councils  may  transact 
business  by  an  order  or  resolution,  and  every 
such  order  or  resolution  shall  be  filed  in  the 
archives  of  the  city,  and  shall  be  evidence 
for  the  purposes  therein  contained."  This 
does  not  authorize  legislation  by  order  or 
resolution,  or  extend  the  ran  re  of  subjects  to 
which  sudi  action  is  applicaole.  It  merely 
resolves  a  doubt  as  to  the  validity  of  orders 
made  by  the  councils  in  cases  proper  for  such 
action  by  an  express  declaration  that  such 
orders  need  not  be  presented  to  the  mayor  for 
his  approval.  The  statute  does  not  therefore 
settle  our  question,  because  it  does  change 
the  general  aistribution  of  powers  in  the  city 
government,  or  authorize  legislation  without 
reference  to  the  mayor's  approval.  On  the 
other  hand,  it  seems  to  recognize  and  follow 
the  distinction  between  an  ordinance  or  law 
of  the  city  and  an  order  of  the  councils,  and 
to  relate  only  to  the  latter.  This  distinction 
is  well  stated  in  the  American  and  En/?lish 
Encyclopedia  of  Law,  (vol.  17,  p.  285:) 
"An  ordinance  prescribes  a  permanent  rule 
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of  conduct  or  government;  a  resolution  Is  of 
a  temporary  character."  An  ordinance  is  tbe 
form  proper  for  city  legislation,  and  requires 
the  concurrence  of  the  executive  head  of  the 
municipal  government.  An  order  or  resolu- 
tion is  the  form  proper  for  such  acts  of  coun- 
cils as  are  temporary  or  ministerial  in  char- 
acter, and  do  not  require  executive  approval* 
The  Act  of  1867  recognizes,  as  we  haye  said, 
the  distinction,  and  relieves  us  of  all  doubt 
about  the  validity  of  orders  and  resolutions, 
whether  such  as  may  be  adopted  by  either 
branch  alone,  or  such  as  require  concurrent 
action  by  both  branches,  but  leaves  the  func- 
tions of  the  mayor  wholly  untouched  so  far 
as  the  legislation  of  the  city  is  concerned. 
If  this  could  be  doubtful,  upon  the  provision 
we  have  quoted,  any  possible  doubt  is  re- 
moved b^r  the  explanatory  clause  which  fol- 
lows, which  states  the  object  of  the  provision 
to  be  to  enable  councils  **  to  transact  business 
by  an  order  or  resolution."  The  "business" 
referred  to  is  evidently  such  current  business 
as  may  prop>erly  be  done  by  order  or  resolu- 
tion, and  requires,  as  ministerial  acts  un- 
iformly do,  unity  of  action.  There  is  a  sense 
in  which  all  acts  of  councils  may  be  said  to 
be  laws,  or  to  have  the  force  of  law,  regard- 
less of  the  form  in  which  they  may  be  cast^ 
This  was  said,  in  substance,  in  Kepner  ▼. 
Gom.  40  Pa.  124.  Ruch  acU  bind  the  city. 
But  there  is  a  well-marked  distinction  l>e- 
tween  acts  that  are  legislative,  and  that  lay 
down  a  rule  of  action  for  the  citizen  or  the 
city,  and  acts  that  relate  to  the  daily  ad- 
ministration of  municipal  affairs.  The  lat- 
ter may  well  be  described  as  "business"  to 
be  transacted  by  councils,  and  may  be  prop- 
erly left  to  them  to  dispose  of  by  "  order  or 
resolution. "  Now  the  resolution  of  1874  was 
adopted  by  councils  under  the  authority  of 
the  Act  of  1867,  and  it  was  in  effect  an  order 
directed  to  the  mayor,  requiring  him,  as  the 
executive  head  of  the  city  government,  to 
offer  a  reward  for  the  arrest  and  convic- 
tion of  any  person  setting  incendiary  fires  in 
the  city.  The  mayor  obeyed  the  *^order  or 
resolution"  of  councils,  and  offered  the  re- 
ward. It  is  evident  that  it  was  offered  in 
view  of  a  present  emergency,  and  to  stimu- 
late activity  in  relieving  the  city  from  it^ 
When  this  should  be  accomplished,  the  pur- 
pose of  the  resolution  would  be  met.  Ths 
plaintiff,  however,  contends  that  the  resolu- 
tion became,  in  effect,  a  law  binding  the  city 
until  its  repeal,  and  that,  as  it  had  not  been 
repealed  in  1891,  he  has  a  valid  claim  on  ths 
city  for  the  reward. 

We  are  to  inquire,  therefore,  how  Ions 
shall  the  city  be  bound  by  the  resolution  oi 
1874  and  the  proclamation  issued  under  itt 
If  the  plaintiff's  position  is  correct,  then  we 
have  a  law  passea  with  binding  effect  with- 
out the  concurrence  of  the  mayor.  The  Act 
of  1867  does  not  authorize  or  contemplate 
sudi  a  result,  and  it  would  be  in  contraven- 
tion of  the  city  charter  and  the  general  scheme 
of  the  city  government. 

We  must  regard  the  resolution  of  1874, 
therefore,  as  an  act  done  in  the  transaction 
of  the  "business"  of  the  city  that  was  not  in- 
tended to  bind  the  city  longer  than  the  con- 
dition which  suggested  its  adoption  should 
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continue.  The  property  of  citizens  and  the 
welfare  of  the  cUv  were  in  danger  from  In- 
cendiary fires.  The  ordinary  machinery  for 
the  detection  and  conviction  of  criminals 
seemed  to  be  inadequate  to  meet  the  necessi- 
ties of  the  situation.  Additional  and  extra- 
ordinary methods  were  thought  necessary, 
and  to  secure  these  a  reward  was  offered  to 
any  person,  officer,  or  private  citizen,  who 
should  detect  and  procure  the  conviction  of 
an  incendiary.  This  was  intended  as  a  rem- 
edy for  an  existing  evil,  and  when  its  pur- 
pose was  accomplished  it  became  fundus  oM- 
do.  It  was  not  a  permanent  law  of  the 
municipality,  but  a  temporary  order,  to  meet 
a  temporary  necessity.  For  the  purpose  in 
view,  it  bound  the  citv  as  fully  as  a  formal 
ordinance  could  have  done ;  but  that  purpose 
was  temporary,  and  embraced  a  then  ezistinff 
state  of  things  which  the  order  was  intendea 
to  aid  in  removing.  When  its  work  was 
done,  it  required  no  formal  repeal  or  rescis- 
sion to  terminate  its  operation ;  It  expired. 
When  a  new  emergency  arose,  a  new  remedy 
(X>u]d  be  devised  and  applied,  and  this  toUes 
quoties.    For  a  reasonable  time  to  accomplish 


its  original  purpose,  it  must  be  binding ;  be- 
yond such  reasonable  time  it  cannot  be.  It 
is  difficult  to  lay  down  a  rule  that  shall  be 
more  definite  or  precise  than  this,  and  each 
case  must  stand  on  its  own  circumstances. 
Ordinarily  such  a  resolution  ought  not  to  be 
acted  upon  except  by  the  ma^or  to  whom  the 
order  is  directed,  nor  ought  its  terms  to  bind 
the  city  beyond  the  term  of  such  officer,  but 
the  only  general  rule  that  it  is  safe  to  lay 
down  is  that  the  terms  of  the  proclamation 
cease  to  bind  the  city  after  the  lapse  of  a 
reasonable  time,  and,  in  determining  what  is 
a  reasonable  time,  the  reason  or  necessity  for 
the  action  must  be  taken  into  account.  In 
this  case  seventeen  years  had  elapsed  from 
the  date  of  the  resolution  of  councils,  and 
ten  yean,  counting  from  the  last  proclama- 
tion made  under  it.  This  is  not  a  reasonable 
time,  and  the  city  cannot  be  required  to  pay 
the  rewards,  upon  the  evidence  as  it  stood 
when  the  nonsuit  was  entered. 

The  learned  judge  of  the  court  below  was 
right  in  entering  the  compulsory  nonsuiti 
and  the  judgment  %$  affimied. 
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Elizabeth  WADD,  Betpi., 

9. 

James  B.  HAZELTON  et  al.,  Ezrs.,  etc, 
of  Albert  Hill,  Deceased,  AppU. 

(187N.T.2U.) 

!•   A^ift  ofalMmdaiidmortir««r«^>^^ 
shown  b^  aji  mmaifpument  which  was 


not  ncknowledi^ed.  roeordod,  or  per> 
tonally  deliyored  to  the  donee  but  whioh 
was  deposited  In  a  bank  in  aooordance  with  the 
donor's  dlreotiODS  with  other  papers  belonglDir 
to  him,  aitbouffb  the  asBlgnment  was  made  with 
intent  to  make  a  glft^ 
8*  An  abflointo  written  aariflrnment  in- 
tended as  a  gitt  cannot  operate  as  a 
declaration  of  trust  where  the  gift  faUs 


ffosm,—Undaivered  tprttten  trantfer  or  arnianment 
of  property  ae  a  gifU 

The  authorities  would  seem  not  to  be  anlform  as 
to  whether  or  not,  when  a  present  gift  of  property 
is  expresMd  in  writing  and  the  writing  itself  Is 
deUvered,  It  is  suiSoient  without  the  actual  de- 
livery of  the  thing  given. 

A  distinction  would,  however,  seem  to  be  drawn 
hetween  those  cases  where  the  gift  is  by  parol  or 
lyy  writing  not  under  seal,  and  those  in  which  It 
is  evidenced  by  a  deed  or  an  instrument  under  seaL 

Urmealed  instrutnenti. 
Where  there  is  a  mere  parol  or  unsealed  written 
declaration  of  gift  there  must  be  a  delivery,  oth* 
erwlse  it  is  a  mere  promise  and  void  at  law.  Con- 
nor V.  Trawlck,  87  Ala.  ^289,  70  Am.  Deo.  58;  Jaggers 
▼.  fistes,  8  Strobh.  Bq.  879, 49  Am.  Dea  074:  Perry 
▼.  Graham,  18  Ala.  822;  Summerlin  v.  Gibson,  15 
Ala.  406 ;  Powell  v.  Stewart,  17  Ala.  722;  M'Cutcben 
▼.  M'Cutohen,  9  Fort.  (Ala.)  660;  Barker  v.  Barker, 
2  Gratt.  844;  Irons  v.  Smaliplece,  2  Bam.  &  Aid. 
fiSl ;  Anderson  v.  Thompson,  11  Leigh,  489 ;  Miller 
▼.  Anderson,  4  Rich.  Bq.  1 ;  Morrow  v.  Williams,  14 
K.  C.263;  Thompson  v.  Thompson,  2  How.  (Miss.) 
TOT;  Walker  v.  Oews,  78  Ala.  418;  Mc Willie  v.  Van 
ITacter,  36  Miss.  428,  72  Am.  Deo.  127;  Duncan  v, 
Duncan,  5  litt.  (Ky.)  12;  Butler  v.  Scofleld,  4  J.  J. 
Jfarsh.  189, 20  Am.  Deo.  211 ;  Stimpson  v.  Achorn, 
168  Mass.  842;  Button  v.  HolIoweU,  18  N.  a  186; 
lance  v.  Lanoe,  60  N.  C.  41S,  72  Am.  Dec.  566;  Hyo- 
son  V.  Terry,  1  Ark.  88;  Blalsey  v.  Blakey,  9  Ala. 
891;  Sewall  v.  Glldden,  1  Ala.  62;  Poweli  v.  I^eon- 
S1L.R.A. 


ard,  9  Ha.  809;  Swing  t.  Bwing,  9  Leigh,  887;  Smith 
T.  Downey,  88  N.  C.  268;  Beaver  v.  Beaver,  6  L. 
B.  A.  408, 117  N.Y.  421;  Ae  Crawford,  6  L.  B.  A.  71, 
118  N.  Y.  660;  Jackson  t.  Twenty-Third  Street  B. 
Oo.  88 N.  Y.  680:  Youog  v.  Young,  80  N.  Y.  488,  86 
Am.  Bep.  684;  Gkimmon  Theological  Seminary  v. 
Bobbins,  12  L.  B.  A.  806, 128  Ind.  85;  Cranz  v.  Krog- 
er, 22  IlL  74 ;  Wyohe  V.  Greene,  11  Ga.  169;  Horn  v« 
Gartman,  1  Fla.  78 ;  Adams  v.  Hayes,  24  N.  a  866. 

Such  deiivery  is  required  both  at  law  and  in  eq- 
uity.   Hynson  v.  Terry,  supra. 

Without  delivery  such  a  writing  amounts  to 
nothing  further  than  a  declaration  of  a  gift  which 
passes  no  title.   Morrow  v.  Williams,  14  N.  C  265. 

Although  instruments  may  be  ever  so  formally 
executed  by  the  donor,  and  purport  to  convey  his 
title  to  the  donee,  or  though  there  be  an  explicit 
declaration  of  intention  to  give,  or  of  an  actual 
pretient  gift,  yet  unless  there  is  a  delivery  the  in- 
tention is  defeated.  Beaver  v.  Beaver,  Re  Craw- 
ford, Jackson  v.  Twenty-Third  Street  B.  Co.  and 
Young  V.  roung,  supra. 

Where  the  gift  was  in  writing,  part  of  the  sulv 
jects  given  being  delivered  and  part  retained  by 
the  donor,  the  court  held  there  was  no  gift  except 
as  to  the  part  delivered,  and  further,  that  the  effect 
would  have  been  the  same  had  the  gift  been  by 
way  of  deed  even  though  the  instrument  were  re- 
corded. Thompson  v.  Thompson,  2  How.  (Miss.) 
7W. 

And  where  the  donor  made  an  indorsement  upon 
bonds  showing  an  intention  to  give,  but  reserving 
the  interest  during  life  and  retaining  possession. 
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for  want  of  dellyery  If  there  to  no  eyldence  of 
any  intention  to  create  a  trust. 

(January  17, 1893.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  General  Term  of  the  Supreme 
Court,  Fifth  Department,  afOrming  a  Judg- 
ment entered  in  the  office  of  the  clerk  of 
Genesee  Court  upon  the  report  of  a  referee  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover poesession  of  a  certain  bond  and  mort- 
gage.   BnerudL 

Statement  by  Peekhftm,  J.: 

This  action  was  commenced  to  procure  a 
Judgment  directing  the  defendants  to  sur- 
render to  the  plaintiff  a  certain  bond  and 
mortgage  for  $2,000,  which  plaintiff  alleged 
belonged  to  her.  She  claimed  title  by  Tirtue 
of  an  assignment  from  the  then  owner  of  the 
bond  and  mortgage,  one  Albert  Hill,  exe- 


cuted a  short  time  prior  to  his  death.  The 
defendants  denied  the  material  allegations  of 
the  complaint.  Issue  being  Joined,  the  ac- 
tion was  referred  to  a  referee  to  hear  and  de- 
cide. He  reported  in  favor  of  the  plaintiff, 
and  the  Judgment  entered  upon  his  report 
has  been  affirmed  at  general  term,  in  the  fifth 
department;  and  from  the  Judgment  of  af- 
firmance the  defendants  have  appealed  to 
this  court.  From  the  referee's  report  it  ap- 
pears that  Albert  Hill,  the  testator,  di^ 
August  29,  1884,  at  the  age  of  eighty-seven 
years,  leaving  neither  widow  nor  children. 
His  will  was'proved,  and  defendants  are  his 
executors.  His  wife  died  in  1870.  The 
plaintiff  in  August,  1867,  entered  into  the 
service  of  the  testator  as  a  household  servant, 
and  her  wa«:es  had  been  paid  her  up  to  the 
time  of  testator's  death.  In  and  by  his  will 
and  codicils  the  testator  made  some  provision 
for  the  plaintiff ;  and  in  January,  1884,  the 


fbe  court  held  that  there  was  neither  a  gift  nor  a 
declaration  of  trust.  Young  v«  Younff,  SO  N.  Y« 
4SS,  as  Am.  fiep.  884. 

Seeded  inetnimenti. 

In  the  absence  of  an  actual  delivery  of  the  prop- 
erty«  a  gift  can  only  be  made  by  deed  or  other  in- 
strument under  seaL  Connor  v.  TrawicH^,  87  Ala. 
»9, 79  Am.  Dec.  68;  Wyche  v.  Greene,  11  Qa.  liSO; 
Horn  V.  Gartman,  1  Fla.  78;  Adams  v.  Hayes,  £4  N. 
G.  866;  Ewinv  v.  Ewinf,  2  Leiffh,  887. 

The  delivery  of  such  deed  is  esBential;  its  reten- 
tion without  delivery  makes  the  firift  imperfect  and 
void.   Frishie  v.  McOarty,  1  Stew.  &  P.  (Ala.)  66. 

The  delivery  of  a  deed  answers  the  place  of  the 
delivery  of  the  property  where  the  property  is 
capable  of  actual  delivery,  the  execution  and  de- 
livery of  the  deed  bein^  equivalent  to  delivery  of 
the  subject-matter.  Irons  ▼.  Smallpiece,  2  Bam.  ft 
Aid.  661;  Gaines  v.  Marley,  2  Yerg.  682;  McBwen  v. 
Trooet,  1  Sneed,  186;  Hoffue  v.  Bieme.  4  W.  Ya.  668; 
Swing  V.  Ewing,  2  Leigh,  887;  Bunn  v.  Markham^ 
T  Taunt  224;  Haooon  v.  State,  9  GilU  440;  Butler  v. 
Scofleid,  4  J.  J.  Marsh.  188, 20  Am.  Dec  211;  Dale  v. 
Lincoln,  62  HI.  22;  Matson  v.  Abbey,  70  Hun,  476; 
Fulton  V.  Fulton,  48  Barb.  681;  Ham  v.  Yan  Orden, 
84  N.  Y.  267;  De  Caumont  v.  Bogert,  86  Hun,  882; 
Carpenter  v.  Boule,  88  N.  Y.  261,  42  Am.  Rep.  248; 
Huribut  V.  Hurlbut,  48  Hun,  189;  McCutohen  v* 
McCutohen,  9  Port.  (Ala.)  660;  Cranz  v.  Kroger, 
n  111.  74;  Lewis  v.  Ames,  44  Tex.  819;  Walker  v. 
Crews.  78  Ala.  412:  Starr  v.  Starr,  9  Ohio  St.  74;  Lee 
Y.  Luther,  8  Woodb.  &  M.  619. 

And  is  nothing  more  nor  less  than  a  transfer  of 
poflseaBion;  the  deed  carryicg  the  power  to  control 
the  property,  which  amou  nts  to  a  delivery.  Miller 
V.  Anderson,  4  Rich.  Bq.  1;  Busby  v.  Byrd,  Id.  9; 
Jaggers  v.  Bates,  8  Strobh.  Bq.  879,  49  Am.  Dec.  674. 

Such  delivery  works  an  estoppel  of  the  fact,  and 
more  BO  when  the  deed  is  recorded.  NeweU  y. 
Kewell,  84  Mias.  886. 

It  draws  to  the  grantee  the  subject-matter  of  the 
gift  according  to  Its  terms.  Jaggers  v.  Estes, 
•upnL 

The  delivery  or  recording  of  a  deed  may  be  re- 
garded as  circumstances  sufBcient  to  amount  to  a 
delivery,  or  to  Justify  the  presumption  that  deliv- 
ery has  been  made.  Oarradine  v.  CoIUds,  7  Smedes 
AM.  428. 

Everything,  however,  must  be  done  to  render 
the  deed  binding  by  actual  transfer.  Milroy  v. 
Lord,4DeG.  F.&  J.2e4. 

It  must  take  effect  at  once  and  completely  by 
perfect  and  abeol ute  delivery.   Gammon  Theologi- 
cal Seminary  v.  Bobbios,  12  L.  R.  A.  606, 128  Ind. 
85;  Smith  v.  Dorsey,  88  Ind.  4S1, 10  Am.  Bop.  118, 
SIL  R.A. 


And  tt  must  be  absolute  and  unoondltionaL 
Jbid. 

In  Gammon  Theological  Seminary  t.  Bobbins, 
•uprti,  the  sealed  writing  constituted  a  mere  agre&* 
ment  to  give  in  futuro  being  retained  by  the  donor 
without  any  intention  to  assign  or  give  a  right  to 
sue  upon  the  instrument,  and  the  court  held  there 
was  no  gift. 

So  the  delivery  of  a  bill  of  sale  has  been  held 
sufficient  even  though  unrecorded.  Inlow  v.  Com. 
6  T.  B.  Men.  72. 

A  deed  conveying  land  **out  of  respect  of  the  love 
and  attachment**  borne  by  the  donor  toward  the 
donee,  accompanied  by  the  possession,  was  held 
valid  to  vest  an  absolute  title  in  the  donee.  Lohff 
V.  Germer,  87  Tex.  078. 

But  the  possession  of  the  deed  by  the  donor  may 
not  be  whoUy  inconsistent  with  the  fact  of  deliv- 
ery  In  fact  or  in  law.  Mims  v.  Sturtevant,  18  Ala. 
869. 

A  deed  without  delivery  may  be  good.  If  upon 
good  consideration.  Banks  ▼.  Marksberry,  8  Litt. 
(Ky.)276. 

Where  there  is  not  an  actual  transfer  of  the  deed, 
it  must  be  shown  from  the  circumstances  of  the 
case,  or  the  acts  or  words  of  the  grantor,  that  it 
was  bis  intention  to  part  with  the  deed  or  put  the 
title  in  the  grantee.  Euckman  v.  Buckman.  83  N. 
J.  Bq.  854;  FoUy  v.  Yantuyl,  9  N.  J.  L.  198;  Den  v. 
Farlee,  21 N.  J.  L.  279;  Crawford  v.  Bertholf,  1  N. 
J.  Eq.  468;  Cannon  v.  Cannon,  26  N.  J.  Eq.  816. 

If  both  parties  are  present  and  the  usual  formal- 
ities of  ^ecuUon  take  place  and  the  contract  is  to 
all  appearance  consummated,  without  conditions 
annexed,  it  is  a  complete  and  valid  deed,  notwith- 
standing it  be  left  in  the  custody  of  the  grantor. 
Euckman  v.  Buckman,  supra. 

Where  a  declaration  was  made  in  the  form  of  a 
deed  by  a  father  to  his  infant  child,  and  the  father, 
declared  himself  a  trustee  to  manage  the  same,  re- 
corded the  deed  and  retained  poasesBlon,  but  had 
the  same  assessed  and  taxed,  and  managed  for  such 
child,  the  court  declared  a  valid  gift.  Walker  v. 
Crews,  78  Ala.  412. 

In  Holmes  v.  Patterson,  6  Mart  (La.)  674,  the 
court  held  a  bill  of  sale  of  a  slave  good  as  a  deed  of 
gift  even  though  neither  the  deed  nor  the  subject 
of  the  gift  were  delivered  no  other  disposition  of 
the  property  being  proved. 

Where  the  assured  executed  a  voluntary  assign- 
ment of  a  policy,  and  delivered  it  to  a  trustee  but 
kept  the  policy  and  no  notice  of  the  assignment 
was  made,  the  court  held  the  gift  valid  the  gift  be- 
ing complete  without  delivery.  Fortescue  v.  Har- 
nett, 8  MyL  ft  K.  86. 

So  an  executed,  acknowledged,  and  recorded 
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testator,  in  a  oonyersation  between  himself 
-and  his  lawyer,  said  to  the  latter  that  he  had 
made  up  his  mind  to  make  a  proTision  for 
plaintiff  in  addition  to  what  he  had  made 
^or  her  in  his  will ;  that  the  rate  of  interest 
had  so  fallen  from  what  it  used  to  be  that  he 
-had  made  up  his  mind  to  give  plaintiff  about 
$2,000  in  addition  to  the  provision  for  her 
in  his  will ;  that  she  had  been  very  faithful 
in  his  household,  and  the  provision  in  his 
will  would  be  less  valuable  than  when  he 
made  it.  Nothing  was  then  done  towards 
•effecting  any  such  ^ift.  The  testator  was 
*the  owner  of  the  bond  and  mortgage  in  ques- 
tion, and  on  the  80th  of  June,  1884,  he 
requested  one  Charles  J.  Hill  (one  of  the 
executors  named  in  his  will)  to  draw  an  as- 
signment of  the  same  to  the  plaintiff,  and 
'^said  something  about  his  intention  to  give 
Libby  that."  Hill  took  the  bond  and  mort- 
gage home  with  him,  and  drew  the  assign- 


ment, and  then  returned  all  the  papers  to  the 
testator,  who  received  them,  but  did  not  then 
execute  the  assignment.  The  testator  was 
taken  ill  about  August  20,  and  died  after  an 
illness  of  about  nine  days.  On  the  second 
day  of  his  illness  the  testator  gave  the  said 
Charles  J.  Hill  the  said  assignment,  with 
other  papers  belonj^iag  to  the  testator,  with 
directions  to  deposit  said  papers  in  the  bank. 
The  assignment  was  not  acknowledged  or  re- 
corded, and  there  is  no  evidence  showing  that 
it  was  ever  personally  delivered  to  the  plain- 
tiff. The  bond  and  mortgage  went  into  the 
possession  of  the  defendants  after  the  death 
of  the  testator.  The  abo  ve  statement  contai  ns 
all  the  evidence  upon  the  subject  of  what 
actually  took  place  at  the  time  of  the  draw- 
ing of  the  assignment,  its  return  to  testator 
and  its  redelivery  by  him.  with  other  papers, 
to  Charles  J.  Hill,  with  directions  to  deposit 
them  all  in  the  bank.    The  referee  found, 


(voluntary  deed  of  personal  property  has  been  held 
valid  even  though  the  same  contained  a  clause  r^ 
•eervinir  the  power  to  the  donor  to  remain  in  poa- 
<fle«lon.    Bohn  v.  Headley,  7  Harr.  ft  J.  257. 

In  Bunn  v.  Wlnthrop,  1  Johns.  Cb.  829, 1  L.  ed. 
ise,  the  court  held  a  voluntary  settlement  sealed 
«nd  delivered  made  upon  a  natural  child  valid  even 
though  retained  by  the  grantor,  and  found  In  bis 
fKMsesslon  at  death. 

But  yet  it  has  been  held  that  there  must  be 
«ctuel  delivery  In  the  case  of  a  deed  where  it  is  not 
supported  by  a  valuable  oonaideration,  thus: 

In  Prlngle  v.  Pringle,  60  Pa.  281,  the  court  held 
41iat  the  transfer  of  a  ohose  in  action,  under  seal  or 
otherwise,  is  not  complete  without  delivery  unless 
4t  is  supported  by  a  valuable  conslderatioa. 

The  retention  of  possession  of  the  deed  is  the  re- 
tention of  control  over  tbe  gift.   ibid. 

Until  delivery  it  is  an  unexecuted  transfer  no 
floatter  whether  under  seal  or  not.    Ibid. 

Where  an  insurance  poUoy  was  assigned  by  in- 
•fltrument  under  seal,  in  trust  for  assured^s  ohil- 
<dren,  placed  in  an  envelope  directed  to  the  trustee, 
wbo  knew  nothing  of  the  matter  till  seven  yean 
«fler,  the  court  held  there  was  no  gift,  there  being 
•no  delivery.   Trough*8  Bstate,  76  Pa.  lift. 

And  see,  Thompson  v.  Thompson,  2  How.  (Miss.) 
987,  mgprot  head,  "Unsealed  instruments.** 

Delicerv  sufficimL 

The  essence  of  delivery  consists  In  the  intention 
■of  the  grantor  to  perfect  the  instrument,  and  to 
make  it  at  once  the  absolute  property  of  the  gran- 
tee, and  his  acts  and  declarations  are  the  evidence 
of  such  intent.    Buckman  v.  Buokman,  88  N.  J.  Eq. 

The  delivery  must  be  such  as  deprives  the  donor 
of  the  power  of  revocation,  and  locus  peniteniiiB, 
Prisble  V.  McCarty,  1  Stew,  ft  P.  (Ala.)  68:  Dough. 
orty  V.  Moore,  71  Md.  248;  Gartslde  v.  Pablman,  44 
Ho.  App.  160;  Schooler  v.  Schooler,  18  Mo.  App.  88: 
Vogel  V.  Oast,  20  Mo.  App.  104;  Hamilton  v.  Clark, 
IBS  Mo.  App.  428;  Nasse  v.  Tboman,  80  Mo.  App.  178; 
I>oerin^  v.  Kenamore,  88  Mo.  688;  Spencer  v.  Yanoe, 
«7  Mo.  427. 

Enough  must  be  done  to  pass  the  property. 
Slartin  v.  Funk,  75  N.  Y.  134, 81  Am.  Bep.  446. 

There  must  also  be  an  intention  to  give.  Gam- 
mon Theological  Seminary  t.  Bobbins,  12  L.  B.  A. 
€00. 128  Ind.  85. 

Where  tbe  gift  is  executed,  completed  by  full  de- 
livery and  a  change  of  title,  the  gift  Is  valid.  Re 
•Crawford,  5  L.  B.  A  71, 118  N.  Y.  660. 

The  written  assignment  of  a  bank  book,  no 
fliooey  being  deposited  or  drawn  thereafter,  the 
i)o6k  being  in  the  possession  of  one  of  the  donees, 
SI  U  R.  A. 


was  held  an  absolate  gift,  the  delivery  perfecting 
the  asslgnmenL  Sohollmier  v.  Sohoendelen,  78 
Iowa,  426. 

The  delivery  of  a  deed  Is  its  tradition  from  the 
maker  to  the  party  to  whom  it  is  made,  or  to  some 
one  for  his  use.   Kirk  v.  Turner,  16  K.  a  14. 

Any  acts  or  words  evincing  an  intention  to  de- 
liver tbe  deed  are  sufBdent.  Mallett  v.  Page,  8 
Ind.  364:  Polly  v.  Vantuyl,  9  N.  J.  L.  108. 

And  the  possession  of  a  deed  duly  executed  Is 
prima  fade  evidence  of  its  delivery.  McBwen  v. 
Troost,  1  Sneed,  186;  Ward  v.  Lewis,  4  Pick.  518; 
Games  v.  Stiles,  80  U.  8.  14  Pet.  827, 10  L.  ed.  478; 
Frisbie  v.  McCarty,  1  Stew,  ft  P.  (Ala.)  66. 

Where  the  donor  mdorsed  the  deed  and  said 
'this  is  your  bond,  what  shall  I  do  with  it?  1  will 
take  care  of  it  for  you,**— the  court  held  the  deliv- 
ery complete.   Folly  v.  Yantuyl,  9Upr<i, 

And  see.  Young  v.  Young,  80  K.  Y.  422,  86  Am. 
Bep.  684;  Doty  v.  Willson,47N.  Y.580,  infra. 

Delivery  inwfflcienU 

If  tbe  donor  retain  the  instrument  in  his  own 
control,  although  for  purposes  of  his  own,  it  can- 
not be  a  complete  delivery  and  no  complete  gift. 
Young  V.  roung,  80  N.  Y.  422,  86  Am.  Bep.  684. 

Aliter,  if  there  is  an  absolute  delivery  with  a  res- 
ervation of  a  right  to  look  to  the  donee  for  the 
doing  of  a  certain  thing,  as  the  pajrment  of  the 
Interest  on  the  instrument.  Ibid.;  Doty  v.  Willson, 
47N.Y.680. 

Delivery  cannot  be  inferred  from  the  recitals  in 
a  deed.    Collins  v.  CoUins  (N.  J.  Eq.),  Nov.  14, 1888. 

Nor  from  the  acts  of  the  donee  after  the  decease 
of  the  donor.    IMd. 

A  transfer  by  writing  alone  will  not  satisfy  the 
requirements  of  delivery.  Gammon  Theological 
Seminary  v.  Bobbins,  12  L.  B.  A  806,  128  In.l.  85: 
Payne  v.  Powell,  5  Bush,  248;  Oreen  v.  Langdon,  28 
Mich.  222;  Smith  v.  Dorsey,  88  Ind.  461, 10  Am.  Bep. 
118;  Smith  v.  Ferguson,  90  Ind.  220,  46  Am.  Bep.  216; 
Devol  V.  Dye,  7  L.  B.  A  480, 123  Ind.  821. 

And  no  property  passes  where  the  writing  is  but 
an  expression  of  intention  or  contract  to  give  in 
the  future.  Gammon  Theological  Seminary  v. 
Bobbins,  supra;  Zimmerman  v.  Streeper,  75  Pa.  147; 
Nickerson  v.  Kickerson,  28  Md.  327;  Shower  v.  Pllck, 
4  Exch.  478;  Egerton  v.  Egerton,  17  N.  J.  Eq.  410. 

The  delivery  of  a  mortgage  without  the  note,  by 
the  mortgagee  to  the  wife  of  the  mortgagor,  was 
held  not  suiflcient  to  constitute  a  valid  gift  the  de- 
livery being  incomplete.  McHugh  v.  0^(>onner,  91 
Ala.  248,  following  Center  v.  Planters  &  M.  Bank, 
22  Ala.  748;  Welsh  v.  Phillips,  54  Ala.  800,  25  Am. 
Bep.  679;  Prout  v.  Hoge,  67  Ala.  28;  Daous  v.  Streety, 
60  Ala.  188;  O'Connor  v.  McHugh,  80  Ala.  681. 
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also,  as  follows:  "At  the  time  of  the  exe- 
cution of  the  said  assignment  the  said  Albert 
Hill  intended  to  make  a  gift  to,  or  a  settle- 
ment upon,  the  plaintiff,  of  the  said  bond 
and  mortgage ;  and  such  intention  was  never 
changed,  or  such  assignment  revoked."  As 
a  conclusion  of  law  the  referee  found  that 
''by  the  execution  of  the  assignment  by  the 
said  Albert  Hill,  and  his  retention  of  it 
in  his  possession,  he  constituted  himself  a 
trustee  thereof  for  the  benefit  of  the  plaintiff, 
and  could  not  divest  himself  or  his  represen- 
tatives of  that  character  without  the  knowl- 
edge or  consent  of  the  plaintiff.**  Judgment 
was  therefore  ordered  for  her. 

Mr,  E.  A«  Washburn,  with  Mr,  George 
Boweiiy  for  appellants: 


The  facts  appearing  in  thin  case  are  insufB- 
dent  to  prove  an  executed  gift  of  the  bond 
and  mortgage. 

Young  v.  Taung,  80  N.  Y.  423,  86  Am. 
Rep.  634;  Be  Oratoford,  5  L.  R.  A.  71,  118  N. 
Y.  560. 

There  is  nowhere  to  be  found  in  this  case  an 
express  declaration  of  trust,  nor  facts  or  cir- 
cumstances showing  that  a  trust  was  intended 
to  be  created. 

Beaver  v.  Beaver,  6  L.  R.  A.  403,  117  N.  Y. 
428;  Martin  v.  Funk,  76  N.  Y.  134,  31  Am, 
Rep.  446. 

The  donor  must  have  evinced  by  acts  which 
admit  of  no  other  interpretation,  that  such  le^I 
right  as  he  retains  is  held  by  him  as  trustee  for 
the  donee. 

Heartley  v.  NidioUon,  44  L.  J.  Ch.  N.  8. 


Where  the  evidence  showed  no  delivery  of  the 
asBiffnnaeQt  to  the  donee,  who  was  not  present  at 
the  exeoution  and  heard  nothing  until  six  months 
subsequent,  the  court  held  there  was  no  gift. 
Buckman  v.  Buckman,  83  N.  J.  Eq.  864. 

So  where  the  evidence  showed  no  delivery  of 
either  the  receipt  or  the  mortgage  to  the  mortga- 
gor or  his  representative,  but  their  retainer  by  the 
testatrix,  the  court  held  there  was  no  gift  even 
though  a  receipt  was  written  across  the  mortgage. 
Morgan  v.  Freeborn,  68  Hun,  886. 

And  where  it  was  shown  that  the  father  volun- 
tarily paid  off  a  mortgage,  took  an  asBignment  and 
retained  poeseesion  of  the  note  and  mortgage,  the 
court  held  there  was  no  gift  there  being  no  deliv- 
ery.  Johnson  v.  Baton  (Kan.)  July  8, 1893. 

Again  where  the  donor  instructed  his  banker  to 
purchase  bonds  and  register  them  in  his  daughter's 
name,  her  name  being  indorsed  upon  the  back,  and 
the  bunds  subsequently  brought  and  delivered  to 
the  donor,  the  court  held  that  there  was  no  deliv- 
ery.   i2c  Crawf ord,  5  U  B.  A.  71, 118  N.  Y.  660. 

And  where  there  waa*no  actual  or  constructive 
delivery  of  the  writing  or  of  the  possession  of  the 
subject  of  the  gift,  nor  any  acceptance  by  the  do- 
nee, the  court  held,  there  being  no  deed,  that  there 
was  no  gift.   Payne  v.  Powell,  6  Bush,  SiS. 

Effed  of  reeordlnO' 

The  recording  of  a  deed  has  the  effect  of  estop- 
ping the  donor  from  disputing  its  delivery.  New- 
ell V.  Newell,  84  Miss.  886,  supra,  head  ''Sealed  in- 
struments.** 

The  mere  delivery  of  a  deed  to  the  register  f  er 
registration  is  not,  however,  sufficient.  McEwen 
▼.  Troost,  1  Sneed,  188. 

Yet  directions  as  to  its  being  recorded,  or  the 
suhsequent  assent  thereto,  would  be  sufficient  de- 
livery and  acceptance.  Ibid,;  Maynard  v.  Maynard, 
10  Mass.  466, 6  Am.  Dec  146;  Sampson  v.  Thornton, 
8  Met.  276, 87  Am.  Dea  136. 

Leaving  a  deed  for  registration  or  to  be  recorded 
to  prima  facie  evidence  of  its  delivery.  Mallett  v. 
Page,  8  Ind.  364;  Games  v.  Stiles,  80  U.  8.  14  Pet. 
822, 10  L.  ed.  476;  Horn  v.  Oartman,  1  Fla.  73. 

Delivery  is  not  necessary  where  there  is  a  re- 
corded bill  of  sale  or  a  delivery  of  such  bill  of  sale 
even  though  unrecorded.  Inlow  v.  Com.  6  T.  B. 
Men.  72. 

I  An  unrecorded  deed  of  gift  without  delivery  is 
not  valid  as  against  a  subsequent  deed  under  which 
possession  is  held.  Marshall  v.  Fulgham,  4  How. 
(Miss.)  210,  decided  under  Mississippi  Rev.  Code, 
•  2,  p.  102,  under  which  there  must  be  either  a  val- 
uable consideration  or  actual  bona  fide  possession 
by  the  donee. 

Yet  in  Thompson  v.  Thompson,  2  How.  (Miss.) 
787,  mipro,  head.  Unsealed  instruments,  the  court 
held  that  delivery  was  essential  even  m  the  case 
of  a  sealed  instrument,  although  recorded. 
21L.R.A. 


See  also.  Walker  v.  Crews,  78  Ala.  412,  supra,  and 
Bohn  V.  Headley,  7  Harr.  &  J.  257. 

EnolUh  deeisiona. 

The  same  principles  would  seem  to  govern  the 
cases  decided  in  the  English  courts. 

Where  the  gift  Is  by  parol  or  by  Instrument  not 
under  seal,  there  must  be  delivery  of  the  subject- 
matter  of  the  gift.  Irons  v.  Smallpleoe,  8  Bam.  ft 
Aid.  651;  Bunn  v.  Markham,  2  Marsh.  582.  in  which 
latter  case  the  donee*s  name  was  written  across 
the  parcels  in  a  deed,  and  showed  an  intention  to 
'give,  but  there  was  no  delivery. 

In  some  oases,  however,  the  courts  havedetdaied 
the  intention  to  be  a  declaration  of  trust 

In  Exparte  P>'e,  18  Yes.  Jr.  140.  the  court  held 
that  the  court  would  not  aasist  a  mere  volunteer 
except  where  the  gift  was  complete,  or  a  trust  was 
created. 

Everything  must  be  done  to  effect  a  transfer  of 
the  property.    Warriner  v.  Bogers,  Ii.  B.  16  Bq.  840. 

If  a  deed  is  properly  executed  by  the  parties  it  to 
good  and  effectual.  Be  Way*8  Trusts,  84  L.  J.  Ch. 
N.8.tf. 

The  donor  or  grantor  must  absolutely  part  with 
that  interest  which  had  been  hto  up  to  the  time  of 
the  declaration;  he  must  effectually  change  hto 
right  in  that  respect  and  put  the  property  out  of 
hto  power,  at  least  in  the  way  of  hiterest.  Blobards 
V.  Delbridge,  L.  B.  18  Eq.  U;  Warriner  v.  Bogers. 
supra. 

Thus  where  the  donor  signed  and  Indorsed  a  mem- 
orandum upon  the  lease,  to  the  effect  that  *^  thto 
deed  and  all  thereto  belonging  I  give  to  B.  [a  mi- 
nor] from  thto  time  forth,  with  all  the  stock  fo 
trade,**  the  deed  being  delivered  to  the  mother  of 
the  donee,  the  court  held  that  no  property  passed. 
Bichards  v.  Delbridge,  supra. 

Where  however,  there  was  a  voluntary  assign^ 
ment  of  certain  specified  property  and**  all  other 
the  personal  estate,"  of  the  donor,  the  question 
was  whether  a  certain  promissory  note  passed  by 
the  assignment,  it  being  found  in  the  donee*s  pos- 
session at  hto  death  but  not  mdoraed  to  him:  the 
court  held  they  passed  as  the  deed  operated  as  a 
complete  declaration  of  trust.  Bichardson  v.  Rich- 
ardson, L.  B.  8  Eq.  686,  following  Kekewich  t* 
Manning,  1  De  O.  M.  &  G.  176:  Ex  parte  Pye,  18  Ves. 
Jr.  140. 

And  in  Baddeley  v.  Baddeley,  L.  R.  9  Cb.  Div. 
113,  where  the  donor  executed  a  voluntary  deed 
eettlinsr,  assigning,  and  setting  over  to  hto  wife 
leaseholds,  the  court  followed  Richardson  v.  Rich- 
ardson, eupra^  and  Morgan  v.  Malleson,  L.  R.  10  Bq* 
476,  disagreeing  with  Richards  v.  Delbridge,  supra* 

Where  a  voluntary  assignment  was  made,  duly 
executed  and  attested,  but  no  notice  given  to  any 
of  the  partiesi  and  was  subsequently  destroyed,  the 
court  held  it  irrevocable,  and  a  valid  declaration  of 
trust.   Be  Way*s  Trusts,  supra.  B.  W. 
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277;  died  In  T&ung  ▼.  T&uruf,  80  N.  T.  488, 
86  Am.  Rep.  684. 

The  settlor  must  transfer  the  property  to  the 
tnutee  or  declare  that  he  holds  it  himself  in 
trust 

Jfilray  ▼.  Lord,  4  De  G.  P.  A  J.  864;  WiUU 
▼.  Smpth,  91  N.  Y.  297;  Boone  y.  Oitusent  Sav. 
Bank,  84  N.  T.  88,  88  Am.  Rep.  498;  Sehtuter 
▼.  Bowery  Sav,  Bank,  6  L.  R.  A.  541, 117  N.  Y. 
125;  Be  Smith's  EetaU,  144  Pa.  428;  Bieharde 
▼.  DelMdffe,Jj,  R.  18  Eq.ll.  9  Moak,  Eng.  Rep. 
669;  Warriner  y.  Bogere,  L.  R  16  Eq.  840,  6 
Hoak,  Eng.  Rep.  781. 

The  acu  of  the  testator  regarding  this  bond 
and  mortgagee  were  entirely  voluntary  and 
without  consideration. 

Courts  of  equity  have  been  more  inclined  to 
strain  a  point  in  order  to  find  the  existence  of 
m  trust  where  a  valuable  consideration  for  the 
subject  of  a  trust  has  been  advanced  by  tbe 
person  claiming  to  be  the  beneficiary. 

Barry  v.  Lambert,  98  N.  Y.  800, 60  Am.  Rep. 
677. 

Mr.  Myron  H*  Peek,  for  respondent: 

A  voluntary  settlement  la  valid  though  noth- 
ing is  delivered. 

1  Perry.  Tr.  8d  ed.  88  89,  99, 108-106;  Von 
Eesee  v.  Mackaye,  186  li.  Y.  114;  Van  Cott  v. 
Prentiee,  104  N.  Y.  45;  Washb.  Real  Prop. 
4th  ed.  888;  Bvnn  v.  Winihrop,  1  Johns.  Ch. 
829. 1  L.  ed.  159,  and  Souverbye  v.  Arden,  1 
Johns.  Ch.  240, 1  L.  ed.  126;  Fooley  v.  Budd, 
84  Beav.  84;  Biehardeon  v.  Bichardeon,  U  R. 
8£q.  686. 

Ko  knowledge  of  the  trust  need  to  be  brought 
to  the  eeetui  que  (rust,  or  any  formal  declara- 
tion made  of  it  bv  the  settlor. 

Morgan  v.  Maaeeon,  L.  R 10  Eq.  475;  Bunn 
T.  Winthrop  and  Bouwrttye  t.  Arden,  eupra; 
Shrader  v.  Bonker,  65  Barb.  608;  Clavering  ▼. 
dawrinff,  8  Vem.  478;  BaugMan  v.  BougAton, 
1  Atk.  625;  Urann  v.  Ooaiee,  109  Mass.  581. 

It  is  not  essential  that  the  memorandum  re- 
Ued  on  should  have  been  delivered  to  any  one 
as  a  declaration  of  trust 

If  a  party  execute  a  voluntary  settlement  and 
the  deed  recites  that  it  is  sealed  and  delivered, 
it  will  be  binding  on  the  settlor,  even  if  he 
never  parts  with  it  and  keeps  it  in  his  posses- 
sion until  his  death. 

Bunn  V.  Wint/irop,  eupra;  Viney  v.  Abbott, 
109  Mass.  800;  Jonee  ▼.  Jonee,  6  Conn.  Ill,  16 
Am.  Dec  85:  Ellison  ▼.  EUieon,  6  Yes.  Jr. 
656;  Kekewieh  v.  Manning,  1  De  O.  M.  A  GK 
176,  190,  and  note  1,  Little  &  Brown's  ed.  Per- 
kin's  notes;  Eos  parte  Fye,  18  Yes.  Jr.  140;  For- 
tescue  V.  Barnett,  8  Myl.  &  K.  86;  Exton  y. 
Scott,  6  Sim.  82;  CoUinson  v.  Pattrick,  2  Keen, 
128;  MarHn  v.  Funk,  75  N.  Y.'184,  31  Am. 
Bep.  446;  WHUs  v.  Bmyth,  91  N.  Y.  297. 

Whenever  a  party  has  the  power  to  do  a 
thinfi^  and  means  to  do  it,  the  instrument  he 
empTovs  shall  be  so  construed  as  to  give  effect 
to  his  iDtentions. 

Bond  V.  Bunting,  78  Pa.  210;  Be  King,  L. 
R  14  Ch.  Div.  179;  BaddeUy  v.  Baddeley, 
L.  R  9  Ch.  Div.  113. 

An  instrument  executed  as  a  present  and 
complete  assignment  is  equivalent  to  a  declara- 
tion of  trust. 

Biehardson  v.  Biehardson,  siupra;  Lewin, 
Tr.  67,  par.  8. 

No  particular  form  of  words  is  requisite  to 
tl  L.R  A. 


create  a  trust  The  faitent  is  what  the  courta 
look  to. 

Fisher  y.  Fidds,  10  Johns.  495;  Barry  ▼. 
Larnbert,  98  N.  Y.  800.  50  Am.  Rep.  677^ 
8Muter  v.  Boufery  Sav.  Bank,  5  L.  R  A. 
541.  117  N.  Y.  125;  Chapman  v.  Porter,  69  N. 
Y.  276. 

An  actual  transmutation  of  possession  is  not 
essential,  where  the  settlor  intends  to  convert 
himself  into  a  trustee,  and  makes  -a  sufficient 
declaration  to  that  effect. 

Fulton  V.  Fulton,  48  Barb.  581;  Mabie  v. 
Bailey,  95  N.  Y.  206;  McPherson  v.  BoUins,. 
107  N.  Y.  816;  Gerrish  v.  Ifew  Be^ord  Inst, 
for  Bauings,  128  Mass.  159.  85  Am.  Rep.  865. 

No  writing  was  necessary  for  the  creation  of 
this  trust;  it  may  be  made  by  parol. 

Oilman  v.  McArdU,  99  K  Y.  451,  52  Am. 
Rep.  41:  People  y.  Broom,  20  L.  R  A.  81,  188 
N.  Y.  95,  41  Alb.  L.  J.  451;  Dewd  v.  Dye,  7 
L.  R  A.  489, 128  Ind.  821. 

Biehards  ▼.  Delbridge  has  been  expressly 
overruled  in  Baddeley  y.  Baddeley,  L.  R  ^ 
Ch.  Div.  118. 

See  also  Fo9  t.  Hawks,  L.  R.  13  Ch.  Div. 
822;  Bhenstone  v.  Brock,  L.  R  86  Ch.  Div.  541. 

Peekham*  /.,  delivered  the  opinion  ol 
the  court : 

Whether  the  plaintiff  claims  the  bond  and 
mortgage  by  yirtue  of  an  absolute  gift  to  her 
from  the  testator,  evidenced  by  the  assign- 
ment, or  whether  she  claims  through  the 
assignment  as  a  declaration  of  trust,  is  some- 
what difficult  to  determine,  from  her  com- 
plaint The  referee  has  taken  the  latter 
position,  and  has  found  that  the  testator  con- 
stituted himself  a  trustee  by  reason  of  hia 
execution  and  retention  of  the  assignment. 
We  think  there  Is  no  foundation  in  the  evi- 
dence for  the  claim  of  an  absolute  gift 
There  is  no  proof  of  a  deliyery,  or  of  any 
executed  intention  to  make  a  gift,  and  the 
papers  themselves  are  found  among  those  of 
the  testator  at  the  time  of  his  decease.  The 
cases  upon  the  subject  of  what  constitutes  & 
valid  gift  have  been  examined  in  this  court 
in  Beaver  v.  Beaver,  117  N.  Y.  421,  6  L.  R. 
A.  408 ,  137  N.  Y.  59.  and  it  is  unneces- 
sary  to  again  go  over  them. 

We  are  also  of  the  opinion  that  no  trust 
was  proved.  While  it  is  true  that  no  partic- 
ular form  of  words  is  necessary  to  create  & 
trust  of  this  nature,  and  while  it  may  be- 
created  bv  parol  or  in  writing,  and  may  be- 
implied  from  the  acts  or  words  of  the  person 
creating  it.  yet  it  is  also  true  that  there  must 
be  evidence  of  such  acts  done  or  words  used 
on  the  part  of  the  creator  of  the  alleged  trust 
that  the  intention  to  create  it  arises  as  a  nec- 
essary inference  therefrom,  and  is  unequiv- 
ocal. The  implication  arising  from  the 
evidence  must  be  that  the  person  holds  the 
property  as  trustee  for  another.  The  acta 
must  be  of  that  character  which  will  admit 
of  no  other  interpretation  than  that  such  le^al 
rights  as  the  settlor  retains  are  held  by  him 
as  trustee  for  the  donee.  The  settlor  must 
either  transfer  the  propertv  to  a  trustee,  or 
declare  that  he  holds  it  himself  in  trust 
An  intention  to  give,  evidenced  by  a  writ- 
ing, may  be  most  satisfactorily  established, 
and  yet  the  intended  gift  may  fail  because 
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no  delivery  is  proved.  And  where  an  inten- 
tion to  j^ive  absolutely  is  evidenced  by  a 
writing,  which  fails  because  of  its  nonde- 
livery, the  court  will  not  and  cannot  give 
«ffecc  to  an  intended  absolute  gift  by  con- 
struing it  to  be  a  declaration  of  trust,  and 
valid,  therefore,  without  a  deliver V.  These 
principles  have  been  decided  in  tuis  court, 
and  must  be  regarded  as  settled.  Martin  v. 
Funk,  75  N.  Y.  134.  81  Am.  Rep.  446; 
Young  ▼.  Taung,  80  N.  Y.  423,  36  Am.  Rep. 
«34 ;  Be  Crawjord,  118  N.  Y.  660,  5  L.  R. 
A.  71 ;  Beaver  v.  Beaver,  supra.  It  is  true 
that  in  Bie?iardsan  y.  Bichardson,  L.  R.  8  Eq. 
•686.  Vice  Chancellor  W.  Page  Wood  does  say, 
in  speaking  of  Ex  varte  Pye,  18  Ves.  Jr.  140, 
that  the  holding  in  that  case  amounted  to  a 
•decision  that  an  instrument  executed  as  a 
present  and  complete  assignment  (not  being 
«  mere  covenant  to  assign  on  a  future  day)  is 
•equivalent  to  a  declaration  of  trust.  The  ex- 
pression was  unfavorably  criticised  by  Jes- 
«el.  Jf.  B,,  in  Biehards  v.  Delbridge,  L.  R. 
18  Bq.  11,  while  in  Baddeley  ▼.  Baddeley,  L. 
R.  9  Ch.  Div.  118,  Vice  Chancellor  Malins 
«ay8  he  is  not  disposed  to  disagree  with 
Bie?iard8on  ▼.  Bichardaon^  notwitlistanding 
the  remarks  of  Sir  George  Jessel  in  BicJiards 
▼.  Delbridge.  In  this  court,  however,  and  in 
the  case  already  cited,  of  Young  y.  Young, 
this  doctrine  is  substantially  repudiated. 
We  are  of  opinion  that  no  such  rule  obtains, 
or  oueht  to  obtain,  in  this  state.  An  in- 
tended absolute  gift  by  way  of  a  written  as- 
signment, which  cannot  take  effect  because 
of  the  absence  of  delivery,  ought  not  to  be 
enforced  as  a  declaration  of  trust  when  there 
is  no  such  declaration,  and  when  there  is  no 
•evidence  of  an  intention  to.  create  a  trust. 
Milroy  v.  Lord,  4  De  G.  F.  &  J.  274.  Al- 
though it  may  be  sometimes  a  question  of  in- 
tention on  the  part  of  the  creator  of  the  al- 
leged trust  whether  in  fact  he  did  or  did  not 
•create  it,  yet  a  finding  of  fact  that  he  did  so 
intend  must  be  basedf  upon  some  evidence 
thereof,  and  there  must  be  some  evidence  that 
«uch  an  intention  was  carried  out.  In  this 
«ase  we  think  there  is  no  evidence  upon 
which  to  found  either  proposition,  even  if 
All  the  circumstances  proved  and  mentioned 
by  counsel  for  respondent  in  his  brief  are 
•considered. 

The  declaration  of  the  testator  some  months 
before  his  death,  and  while  in  conversation 
with  his  lawyer,  is  evidence  that  the  testator 
then  had  an  intention  to  give  absolutely  to 
the  plaintiff  an  amount  of  about  $2,000,  in 
Addition  to  the  provision  already  made  for  her 
hy  his  will.  It  is  evidence  of  nothing  more. 
There  is  no  claim  that  any  paper  was  then 
aigned,  or  request  made  for  the  drawinc:  of 
any  paper  for  the  testator  to  subsequently 
sign,  in  order  to  carry  out  his  intention. 
From  that  time  to  the  day  (June  80,  1884) 
when  Charles  Hill  drew  the  absolute  assign- 
ment to  plaintiff  of  the  bond  and  mortgage, 
And  delivered  it,  unsigned,  to  the  testator, 
there  is  no  proof  of  act  done  or  word  said 
upon  the  subject  by  the  testator.  When  he 
asked  Charles  to  draw  the  assignment,  he  said 
something  about  his  intention  to  give  Libby 
that ;  but  Charles  draws  it,  and  gives  it  and 
the  bond  and  mortgage  back  to  the  testator, 
«1  L.  R.  A. 


who  does  not  then  execute  the  assignment^ 
but  receives  all  the  papers  back,  retains  thein, 
and  says  nothing.  There  is  no  gift  in  this 
state  of  the  case,  and  no  declaration  of  trust* 
either  by  oral  or  written  communications  or 
by  acts.  On  the  contrary,  there  is  an  entiie 
absence  of  all  three  possible  modes  of  creat- 
ing or  declaring  a  trust.  The  assignment  is 
as  yet  not  even  signed.  Things  remain  in 
this  condition  until  the  second  day  of  tes- 
tator's illness,  (about  20th  or  2l8t  of  August,) 
when  he  gives  to  Charles  the  assignment^ 
with  other  papers  belonging  to  the  testator, 
(the  assignment  then  having  been  signed  by 
the  testator,)  with  directions  to  deposit  the 
papers  in  the  bank.  The  assignment  was 
not  acknowledged  or  recorded.  There  was  no 
direction  to  Charles  to  take  the  assignment 
as  a  delivery  in  favor  of  the  plaintiff ;  no 
direction  to  deliver  it  to  her ;  out  he  is  di- 
rected to  deposit  the  papers  in  the  bank,  and 
he  does  so.  There  were  other  papers  than 
the  assignment,  and  the  direction  as  to  de- 
posit includes  them  all.  There  is  no  dec- 
laration of  a  trust,  and  there  is  no  act  of  the 
testator  which  is  not  entirely  consistent  with 
an  intention  to  retain  possession  of  the  papers 
until  something  shall  happen  which  shall 
cause  different  action  on  his  part.  More  than 
that,  the  legal  result  of  this  request  made  by 
the  testator  to  deposit  the  papers  in  the  bank, 
and  their  deposit  accordingly,  is  that  a  de- 
posit under  such  circumstances  makes  the 
bank  the  agent  of  the  testator,  and  its  pos- 
session of  the  papers  is  his  possession.  The 
purpose  of  the  deposit  in  the  bank,  it  is  said, 
is  left  to  inference  only.  No  inference  can 
be  drawn  that  would  in  any  way  authorize 
or  warrant  a  finding  that  the  testator  de- 
livered the  papers  to  Charles  Hill  for  the 
purpose  of  having  the  assignment  then  take 
effect  as  a  gift  by  delivery  to  him,  as  plain- 
tiff's agent,  nor  could  an  inference  be  prop- 
erly drawn  from  all  the  circumstances  that 
it  was  delivered  to  him  as  a  trustee  for  the 
plaintiff,  or  as  a  declaration  of  trust  in  her 
favor.  The  acts  must  be  such  as  will  admit 
of  no  other  interpretation  than  that  the  tes- 
tator retained  no  legal  rights  over  the  pa- 
pers ;  and  upon  the  question  as  to  the  crea- 
tion of  a  trust  the  inference  arising  from  the 
acts  must  be  plain,  that  either  the  testator 
constituted  Charles  the  trustee  of  the  plain- 
fiff,  or  else  that  the  testator  held  the  paper 
himself  as  trustee  for  her.  The  evidence  is 
far  from  establishing  that  kind  of  act  on  the 
testator's  part,  and,  as  has  been  seen,  the  as- 
signment Itself  is  not  a  declaration  of  trust. 
The  finding  of  the  referee  that  at  the  time 
of  the  making  of  the  assignment  the  testator 
intended  to  make  a  gift  to  or  a  settlement 
upon  the  plaintiff  of  the  bond  and  mortgage, 
and  that  such  intention  was  never  changed, 
nor  such  assignment  revoked,  is  not  material. 
He  may  have  had  one  or  the  other  of  such 
intentions,  but  the  evidence  is  that  he  fully 
executed  neither.  They  are  antagonistic  and 
inconsistent  intentions,  and  he  could  not  have 
had  both  at  the  same  time,  and  the  referee 
does  not  find  which  he  did  have.  The  tes- 
tator, upon  this  proof,  carried  neither  inten* 
tion  into  effect.  It  may  be  assumed  that 
Charles  Hill  knew  that  the  testator  intended 
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to  make  a  gift  of  the  bond  and  mortgage  to 
tbe  plaintiff ;  for  he  drew  the  abeolute  as- 
signment at  the  request  of  the  testator,  and 
delivered  it  to  him,  and  the  testator  kept  it 
for  a  month  thereafter  in  his  own  possession, 
&nd  only  parted  with  it  to  be  deposited  in 
the  bank.  When  thus  deposited  it  was  sub- 
ject to  his  own  order,  as  the  le^al  owner 
thereof.  The  only  confidential  relationship 
occupied  by  Charles  Hill  when  he  took  the 
papers,  including  the  assignment,  was  that 
whidi  obliged  mm  to  carry  out  the  explicit 


directions  of  the  testator,  and  deposit  all  the 

Sapeis  in  the  bsnk,  as  directed.  This  he 
id.  To  assume  a  relationship  of  trustee 
on  the  part  of  testator  or  by  Charles  Hill 
towards  the  plaintiff,  based  upon  such  facts, 
is  to  draw  an  inference  whicli  is  not  sup- 
ported by  the  OTidence. 

Thsjudgmsnt  of  the  Oeneral  Term,  cmd  thai 
entered  uptm  ike  report  of  the  referee,  muH 
therefore  be  revereed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 
All  concur. 


NEW  MEXICO  SUPREME  COURT. 


Lola  MONTOYA  DE  ANTONIO 

«. 

J.  W.  MILLER,  Appt. 
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!•  Mmrrimge  d<»es  niit  mmlEe  a  |^1  of  le- 

gmX  a§^  withlo  tbe  meaning  of  a  will  giving  her 
property  when  she  beoomes  of  a  legal  age. 
S«   A  statute  termlmitiiig  the  ffuardljuip 
ship  of  minora  upon  marriage  does  not  make 
them  of  legal  age. 

iFreeman^  J.,  diasentaj 
(August  at,  180(U 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Bernalillo  County 
in  favor  of  plaintiff  in  an  action  brought  to 
i«cover  plaintiff's  share  of  property  coming 
to  her  under  the  will  of  William  Kanzen- 
bach,  deceased,  which  defendant  claimed  to 
hold  as  executor  and  trustee  under  said  will. 
Severeed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Bernard  S.  Rodey*  for  appellant : 

The  full  age  of  either  male  or  female  is 
twenty- one,  until  which  time  they  are  con- 
sidered as  infants. 

1  Am.  &  Eng.  Encyclop.  Law,  title  Age; 
Brown,  Law  Diet.  Sprague's  ed.  ;  Bouvier, 
Law  Diet.  ;  Co.  Litt.  78. 

Our  Statute,  section  1034,  doesn't  say,  like 
tbe  statute  of  other  states,  that  the  marriage 
of  a  female  minor  shall  be  considered  as 
terminating  her  minority,  but  it  simply  says 
that  the  guardianship  o?  men  and  women  on 
their  marriage  shall  cease. 

Mr.  William  H.  Whiteman,  for  appel- 
lee: 

Bouvier  defines  minority,  as,  ''The  state 
or  condition  of  a  minor,**  and  he  defines 
fuinor,  "One  under  the  age  of  twenty-one 
Tears,  while  in  a  state  of  infancy ;  one  who 
has  not  attained  the  a^e  of  a  major.**  An 
infant  is  a  person  under  legal  disability: 
ahe  cannot  make  contracts  for  herself,  irnd 
the  law  makes  provision  for  a  guardian  to 
act  for  her.  If  minority  does  not  cease  at 
marriage  although  the  guardianship  is  then 
terminated  the  situation  is  this:    The  ap- 

KOTX.— As  to  the  day  on  which  a  penon  comes  of 
age  generally,  see  Horn  v.  Morrow  (Tex.)  16  L.  B. 
A.  542,  and  note. 
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pellee  though  married  Is  still  an  Infant,  and 
while  upon  marriage  the  law  takes  from  her 
her  guardian,  and  leaves  her  without  power 
to  act,  either  by  herself  or  guardian,  until 
she  is  twenty-one,  so  that  during  that  in- 
terval, between  marriage  and  her  majoritv, 
she  is  completely  dead  in  law.  Under  the 
English  system  of  Jurisprudence  there  might 
not  be  much  difilculty,  because  there  the 
husband  upon  marriage  takes  the  personal 
estate  of  the  wife.  But  under  our  statute  the 
wife  holds  all  the  property  she  brings  into 
the  marriage  community  as  her  own  sole  and 
separate  property,  and  she  is  free  to  make 
contracts  respecting  it. 

New  Mexico  Laws  1884,  chap.  44. 

How  can  guardianship  of  a  married  woman 
cease  without  putting  an  end  to  her  minority  ? 
The  one  is  a  necessary  corollary  of  the  other. 

The  declaration  of  our  statute  that  guard- 
ianship shall  cease  with  marriage  is  equiva- 
lent to  saying  tiiat  minoritjr  shall  cease  upon 
marriage,  llie  law,  when  it  unswaddles  the 
infant,  must  at  the  same  time  panoplv  the 
person  with  the  complete  armor  which  be- 
longs to  a  state  of  majority. 

Jonee  v.  Ward,  10  Yerg.  160;  Ward  ▼. 
Laverty,  19  Neb.  489 ;  Chubb  v.  Johnson,  11 
Tex.  469:  White  v.  Latimer,  12  Tex.  61; 
Ba/rtlett  v.  Cou)le»,  15  Gray,  445;  StaU  v. 
Joeet,  46  Ind.  285;  Tyler,  Infancy,  p.  245, 
and  cases  cited. 

O'Brien,  Oh.  J.,  delivered  the  opinion 
of  the  court : 

William  Kanzenbach  died  testate,  declar- 
ing in  a  clause  of  his  last  will  and  testament 
as  follows:  *'A11  the  residue  of  my  estate, 
real,  personal,  and  mixed,  I  give,  devise, 
and  bequeath  to  Lola  Montoya  and  Eduardo 
Montoya,  children  of  Anastasia  Montoya,  of 
Cabczon,  New  Mexico,  the  same  to  be  held 
by  my  executors  hereinafter  appointed,  in 
trust  for  the  education  and  maiqtenance  of 
said  children ;  and,  as  and  when  they  become 
of  legal  age,  the  share  of  each  to  be  turned 
over  to  them,  and,  if  either  of  said  children 
shall  die  before  becoming  of  age,  the  share 
of  such  deceased  child  shall  go  to  the  sur- 
vivor of  them.**  After  the  death  of  the  tes- 
tator, and  on  the  9th  day  of  February,  1891, 
Lola,  one  of  said  legatees,  with  the  consent 
of  her  mother,  married  Domingo  de  Antonio. 
She  was  then  sixteen  years  and  nearly  four 
months  old.    J.  W.  Miller,  the  appellant. 


See  also  46  L.  R.  A.  440. 
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was  one  of  the  testameDtary  trustees,  and  he 
only  qualifled,  and  as  such  was  appointed 
by  the  probate  court  of  Bernalillo  county. 
After  Lola's  marriage  she  demanded  her 
share  of  the  estate  of  the  appellant,  and,  upon 
his  refusal  to  comply,  she  applied  to  the 
probate  court  for  an  order  requiring  him  to 
do  so.  This  order  she  secured,  from  which 
the  appellant.  Miller,  in  his  fiduciary  ca- 
pacity or  as  guardian,  appealed  to  the  dis- 
trict court,  where  the  judgment  of  the  pro- 
bate court  was  affirmed.  From  the  latter 
Judgment  Miller  brought  the  present  appeal 
to  this  court. 

The  only  question  presented  for  determina- 
tion on  this  appeal  is,  Did  the  appellee  upon 
her  marriage  become  of  legal  age,  so  as  to 
be  entitled  to  receive,  by  the  terms  of  the 
will,  her  portion  of  the  estate?  It  is  not 
claimed  that  other  parts  of  the  will  throw 
any  light  upon  the  clause  cit^,  or  indic^ite 
any  special  meaning  to  be  giyen  to  the  phrase 
''legal  age,**  as  employed  by  the  testator. 
Do  the  words  as  here  used  mean  full  or  par- 
tial legal  age?  If  the  former,  the  common 
law  fixes  the  beginning  of  such  period  on  the 
day  preceding  the  twenty-first  anniversary  of 
birth,  and  the  same  has  not  been  changed  by 
any  statute  of  this  territory :  if  the  later,  a 
person  may  be  of  legal  age  for  certain  pur- 
poses before  arriving  at  tne  age  of  twenty- 
one  years,  both  at  the  common  law  and  un- 
der the  statutes.  In  arrivinff  at  a  conclusion 
the  testator's  meaning  should  control.  The 
property  was  his,  ana  he  had  a  right  to  say 
bow  and  when  his  legatees  should  take  it. 
Our  duty  is  to  carry  into  effect  the  intention 
of  the  testator.  If  he  meant  by  the  words 
employed  that  the  appellant  should  hold  the 
moiety  of  the  property  in  trust  for  the  benefit 
•f  Loia  until  sne  arrived  at  the  age  of  twenty- 
one  years,  her  marriage  before  her  arrival  at 
that  age  would  not  entitle  her  to  its  custody 
or  control.  But,  if  he  had  so  intended, 
would  he  not  have  written  in  his  will,  until 
ihe  ''arrives  at  lawful  as^e,  or  marries?"  In 
suits  growine  out  of  will  the  terms  "of  age** 
and  "of  lawful  age"  have  frequently  been 
construed  by  the  courts,  and  almost  uni- 
formly, as  meaning  twenty-one  years.  Mi- 
nority ceases  when  one  becomes  "of  age"  or 
"of  lawful  age,"  and  not  before;  and  mar- 
riage cannot  change  that  status  in  the  absence 
of  statutory  enactment.  We  must  presume, 
when  no  contrary  intent  is  apparent,  that 
the  testator  used  the  words  in  their  ordinary 
meaning.  Section  1024,  Comp.  Laws  1884, 
providing  that  "the  guardianship  overmen 
and  women  shall  cease  with  their  marriage, " 
has  reference  to  personal  control,  but  does 
not  purport  to  declare  them  of  legal  age. 
Ouardianship  of  the  person  is  absolutely  in- 
consistent with  the  conjugal  rights  of  hus- 
band and  wife.  But  that  statutory  declara- 
tion does  not  mean  that  a  married  man  of 
twenty  years  of  age  may  vote  or  hold  office, 
or  that  a  woman  married  before  reaching  her 
majority  has  the  period  of  her  legal  minority 
diminished.  The  common  expressions  "un- 
der affe"  and  "over  age"  are  not  ambiguous, 
and  stlwavs  refer  to  the  period  of  twenty-one 
years,  unless  in  states  where  women,  by  stat- 
utory enactment,  reach  majority  before  that 
21  L.  R.  A. 


period.  It  is  ndt  claimed  that  such  change 
has  ever  been  expressly  made  in  thia  teiri- 
tory. 

it  is  held  by  the  supreme  court  of  the  state 
of  Ohio,  construing  a  will  containing  thi» 
provision:  "In  the  third  place,  it  is  my 
wish  and  desire  that  the  property  may  be 
kept  together  until  my  youngest  diild  shall 
become  of  age,  and  to  make  use  of  it  to  the 
best  advantage  for  supporting  and  educating 
my  children;  and,  at  the  time  the  youneest 
shall  become  of  age,  the  property  shall  &ei» 
be  disposed  of  and  divided  equally  among 
my  children,"  (the  testator's  wife  was  abouf 
fifty  years  old,  and  of  his  eight  children  the 
youngest  was  then  under  seven) — that  the 
estate  left  the  wife  by  another  provision  did 
not  determine  till  the  youngest  child  had  at- 
tained the  age  of  twenty-one  years.  Haw€ 
V.  FulUr,  19  Ohio,  61.  And  in  a  case  in  the 
state  of  Virginia,  where  the  testator,  after 
directing  that  his  estate  should  be  equally 
divided  among  his  seven  children,  added. 
"It  is  my  will  and  desire  that  if  any  of  my 
children  die  before  they  attain  to  legal  age, 
or  without  a  lawful  heir,  in  either  case  thai 
all  such  property  as  they  may  receive  in  the 
division  of  my  property  return  to  my  surviv- 
ing children  or  their  lawful  heirs,"— it  wae 
held  that  the  limitation  over  took  effect  upon 
the  happening  of  either  contingency,  and 
that  upon  the  death  of  one  under  age,  etc.« 
his  share  vested  in  the  survivors.  Brooke  v. 
Groxtan,  3  Gratt.  506.  The  case  of  McKim 
V.  Harufy,  decided  by  the  high  court  of 
chancery  of  Maryland  in  1849,  (4  Md.  Ch. 
286,)  is  not  in  conflict  with  the  views  herein 
expressed.  The  chancellor,  in  delivering 
the  opinion  of  the  court,  says:  "It  is  in- 
sisted by  certain  of  the  parties  having  ai» 
interest  in  the  question  that  the  terms  'law- 
ful age, '  as  us^  in  the  will,  mean  the  full 
age  01  twenty-one  years ;  and,  as  the  beciuest 
was  contingent  upon  the  legatee  attainin/t 
that  age,  it  never  vested,  but  sunk  in  the 
residuum  for  the  benefit  of  those  entitled 
thereto.  That  the  minority  of  females,  as 
well  as  males,  continues  until  twenty-one 
at  common  law,  is  too  clear  for  dispute, 
and  I  do  not  understand  that  there  is  any- 
thing in  our  legislation  which  abridges  the 
period  to  every  intent  and  purpose,  though 
we  have  several  acts  of  assembly  which  con- 
fer capacities  upon  females  under  twenty- 
one,  which  they  would  be  otherwise  incom- 
fie  tent  to  exert.  Thus  the  Act  in  1798,  etc. ,. 
imits  the  period  to  which  guardians  may  be 
appointed  by  the  orphans*  court  to  a  female 
infant  to  the  age  of  sixteen  years  or  mar- 
riage, when  the  guardianship  ceases,  and 
the  ward  or  husband,  as  the  case  m&j  be,  is 
entitled   to  receive  from  the  guardian  her 

Sroperty.  The  Act  of  1829  (chap.  216,  g  5) 
eel  ares  that  the  guardianship  of  females 
shall  continue  to  the  age  of  eighteen  or  mar- 
riage, and  the  6th  and  7th  sections  of  the 
same  act  require  the  guardian,  upon  her  at- 
taining that  age,  to  deliver  her  property  to 
her,  and  gives  to  her  receipt  or  release,  ex- 
ecuted before  the  orphans'  court,  the  same 
effect  precisely  as  if  she  were  of  the  full  ago 
of  twenty -one  years.  There  can  be  no  doubt, 
therefore,  that  a  female  at  the  age  of  eighteen 
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▼ears  is  entitled  to  receive  her  property  of 
oer  guardian,  and  may  release  and  acquit  him 
in  respect  thereof;  but  still,  it  is  said,  her 
legal  minority  does  not  cease  until  she  Is 
twenty-one  years  of  age,  and  it  is  very  clear, 
I  thins,  that  for  many  purposes  it  does  not 
We  are,  however,  construing  a  will,  and  the 
^question  is.  What  did  the  testator  intend  by 
the  term  'lawful  aee^'  Did  he  not  mean 
that  age  at  which  his  female  grandchildren 
would  be  entitled  by  law  to  receive  their 
•estates  from  their  guardian?  My  opinion  Is 
he  did  so  mean,  and,  if  he  did,  of  course  his 
intention  must  prevail,  although  for  many 

Surposes  the  legal  minority  of  the  legatee 
oes  not  terminate  until  she  attains  the  full 
«ge  of  twenty- one  years."  The  chancellor 
continues:  ''The  language  of  the  will  is 
that  the  trustees  shall,  out  of  the  funds  pro- 
•▼ided  for  the  purpose,  pay  to  each  *of  the 
grandchildren,  bom  and  to  be  bom,  the  sum 
of  one  thousand  dollars,  if  they  live  to  at- 
tain lawful  age.  Lawful  age  for  what? 
Why,  lawful  age  to  receive;  that  age  at 
which  they  are,  according  to  our  legislative 
enactment,  entitled  to  demand  and  receive 
from  their  guardians  all  the  property,  and 
to  give  valid  releases  therefor."  It  is  mani- 
fest that  the  conclusion  reached  is  based  upon 
the  peculiar  statutory  enactments  of  that 
«tate.  Under  them  a  girl  of  eighteen  years 
has  a  right  to  demand  her  proper^  of  its 
legal  custodian,  aad  to  execute  valid  releases 
therefor.  Under  our  laws  she  has  no  such 
right.  The  statutory  declaration  that  ''the 
guardianship  over  men  and  women  shall  cease 
with  their  marriage"  cannot,  by  the  most 
strained  construction,  receive  any  such  inter- 
pretation. Release  from  the  legal  guardian- 
ship of  one's  person  does  not  imply  the  duty 
of  a  trustee  to  surrender,  or  oi  a  married 
female  minor  to  demand  from  such  trustee 
«  legacy  intrusted  to  his  care  and  control, 
for  delivery  to  beneficiaries  as  soon  as  they 
severally  attain  lawful  age.  If  Lola  has 
«uch  right,  why  not  her  brother,  Eduardo, 
if  he  marry  during  his  minority?  If  such 
were  tiie  testator's  intention,  why  did  he  not 
fio  express  it  in  his  will,  bv  adding  after 
the  words  "of  lawful  age*  "or  marry?" 
Plainly  he  meant  what  he  wrote,  and  "he 
wrote  exactly  what  he  intended.  That  in- 
tention we  must  respect  No  legal  enact- 
ments existed  in  this  territory  that  could 
warrant  the  testator  in  assuming,  as  the  Mary- 
land testator  was  warranted  in  assuming, 
that  the  legatee  could  legally  receive  or  re- 
ceipt for  the  trust  fund  before  arriving  at  the 
full  age  of  twenty -one  years.    Should  she 


die  before  attaining  legal  age,  her  brother 
is,  by  the  express  terms~bf  the  will,  entitled 
to  the  residue  of  the  entire  legacy.  That 
contingency  is  possible.  We  cannot  adopt 
such  construction  hi  the  plain,  unequivocal 
language  of  the  will  as  would  defeat,  in 
such  event  the  provident  and  generous  in- 
tentions of  the  testator. 

The  question  of  guardianship  does  not 
properly  arise  under  this  will.  The  estate  is 
granted  to  the  two  children,  share  and  share 
alike,  to  be  held  in  trust  by  the  executor  for 
their  support  and  education  during  minority ; 
one  half  thereof  to  be  delivered  to  her  and 
him  "as  and  when"  each  attains  full  legal 
age,  and,  if  either  die  before  "coming  of 
age,"  the  survivor  to  take  his  or  her  share. 
It  is  as  executor,  and  not  as  guardian,  that 
Miller  received  the  trust  His  qualification 
as  guardian,  and  erroneously  holding  or  deal- 
ing with  the  trust  fund  as  such,  cannot 
change  the  terms  of  the  will  under  which  ho 
received  it  The  last  clause  of  that  instru- 
ment indicates  the  nature  of  his  office,  and 
reads  as  follows :  "  I  hereby  appoint  Rudolph 
Habaland,  etc.,  and  John  liiller,  etc.,  ex- 
ecutors of  this  will,  and  request  that  the 
probate  court  allow  them  to  qualify  without 
giving  bond  or  security.  If  either  one  shall 
not  qualifv,  the  other  may  act  alone."  Ha- 
bal and  did  not  qual i f y .  The  read ing  of  th i s, 
in  connection  with  the  granting  clause  before 
cited,  shows  that  this  appellant,  by  the  plain 
terms  of  the  will,  holds  the  estate  in  trust 
as  executor,  and  not  as  guardian.  We  do 
not  express  any  opinion  as  to  what  our  de- 
cision would  be  were  this  appellant  a  mere 
guardian,  holding,  as  such,  the  property  of 
his  ward  after  marriage.  We  simply  de- 
termine the  rights  and^duties  of  appellant 
and  appellee  as  fixed  by  the  will.  The 
rule  adopted  in  the  McKim  Ccue  is  not  in 
conflict  with  these  views.  By  the  laws  of 
Maryland  a  female  arrives  at "  legal  age, "  for 
certain  purposes,  when  eighteen  years.  One 
of  such  purposes  Is  the  reception  of  a  legacy. 
The  court  in  that  case  accord inely  held  that 
where  a  legacy  was  given  to  a  remale  child, 
if  she  lived  to  attain  "lawful  age."  such  fe- 
male was  entitled  to  receive  thelsame  as  soon 
as  she  attained  the  acre  of  eighteen  years. 
There  is  no  such  law  in  this  territory. 

Hence  the  judgment  of  the  court  bdout^  io  far 
as  it  requires  appellant  'to  pay  over  to  appellee 
Tier  moiety  of  me  trust  Jund,  or  to  disturb  him 
in  the  due  execution  of  such  trust,  is  reversed. 

Fall  and  Seeds*  /«/.,  concur ;  Freeiiuui» 
/.,  dissents. 


INDIANA  SUPREME  COURT. 


Be  Antoinette  D.   LEACH. 
( IncL ) 

1.   A  woman  is  not  ezeluded  fk?om  the 
ri^ht  to  praetlee  law  by  the  provision  of  the 


Oonstitutioii,  art.  7,  I  21,  that  **ever7  person  of 
good  moral  obaraoter  being  a  voter  shall  be  en« 
titled  to  admission  to  praotioe  law,*^  or  the  oof 
responding  provision  of  Bev.  Stat.  1881, 1  MS. 

8«   The  power  to  prescribe  reasonable 


SCTE.—The  right  of  women  to  practice  law.        I  proper  person,  without  regard  to  sex,  who  deslrei 
The  tendency  of  legislation  and  of  the  courts  is   to  praotioe  law.    The  construotion  placed  on  the 
4o  allow  the  doom  to  be  opened  to  any  competent '  pronoun  **lie*'  in  those  statutes  where  the  word  has 
dlL.R.A. 


See  also  24  L.  R.  A.  740;  32  L.  R.   A.  350. 
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rales  for  the  admission  of  persons  to 
practice  la^r  Ib  one  of  the  Inhereot  prlyllefces 
of  the  courts,  and  necessarily  extends  to  control 
over  the  membership  of  the  bar. 

aune  14,  1806.) 

APPEAL  by  petitioner  from  a  decree  of  tbe 
Circuit  Court  for  Green  County  refusing 
to  admit  her  to  membership  of  the  bar.    Be- 
versed. 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  John  S.  Bays  for  appellant 

Hackney^  J.,  delivered  the  opinion  of 
the  court : 

The  petitioner  made  an  application  in  the 
lower  court  for  admission  as  a  member  of  the 
bar  of  said  court  to  practice  as  an  attorney 
at  law  therein. 

The  special  finding  of  the  court  discloses 
that  the  petitioner,  a  citizen  of  this  state, 
is  a  woman  over  the  age  of  twenty-one  years, 
and  of  good  moral  character;  that  she  pos- 
sesses sufficient  knowledge  of  the  law  to 
qualify  her  to  practice  in  the  courts  of  this 
state  and  that  she  sought  the  required  oath 
as  a  member  of  said  bar. 

Upon  the  facts  stated,  the  court  found  as 


a  conclusion  of  law  that  the  petitioner,  not 
being  a  voter,  should  be  denied  such  admis- 
sion. The  appeal  herein  presents  the  ques- 
tion of  the  correctness  of  this  conclusion. 

It  is  said  that  the  lower  court  based  its 
conclusion  upon  section  21,  article  7,  of  the 
State  Constitution,  which  is  as  follows: 
"Every  person  of  good  moral  character,  be- 
ing a  voter,  shall  be  entitled  to  admission 
to  practice  law  in  all  courts  of  justice."  In 
addition  to  this  provision  of  the  constitu- 
tion, the  legislature  has  enacted  that  "every 
person  of  good  moral  character,  being  a  voter, 
on  application  shall  be  admitted  to  practice 
law  in  all  the  courts  of  justice,"  (Rev.  Stat. 
1881,  ^  962),  and  providing  a  procedure  in 
establishing  the  right  of  such  persons  to  be 
admitted  to  practice. 

It  will  be  observed  that  neither  the  con- 
stitution nor  the  statute  is  a  limitation  upon 
the  right  to  membership.  In  each  iustonce, 
as  far  as  we  have  quoted,  the  right  of  the 
voter  of  good  moral  character  is  secured.  We 
do  not  doubt  the  right  by  constitution  or  bj 
legislative  enactment  to  prescribe  the  quali- 
fications necessary  to  membership  in  the  legal 
profession  and  to  define  the  method  of  secur- 
ing such  membership,   but  what  we  now 


not  been  chaoged.  Is  one  of  oonfllctlnsr  decislonB: 
tbe  main  case  Is  supported  by  Colorado  and  the 
contrary  view  was  held,  in  Wisconsin,  Re  Goodel, 
infra;  in  Massacbusettts,  Be  Robinson,  Infra;  In  II. 
lloois.  Re  Bradwell,  infra;  United  States  Court  of 
Claims  In  Re  Lockwood  v.  United  States,  tnfra. 
Those  states  whose  courts  have  xefuoed  tbe  right 
of  admission  to  women  In  their  courts  as  attorneys 
have  since  altered  their  statutes  so  as  to  permit 
them  to  practice,  and  It  is  manifestly  only  a  ques- 
tion of  time  when  they  will  be  admitted  in  all 
courts.  Tbe  Indiana  decision  above  reported  Is  In 
harmony  with  a  Colorado  decision  to  the  effect  that 
women  may  be  admitted  In  Colorado  as  attorneys 
at  law  In  the  absence  of  statutory  or  constitutional 
provision  to  the  contrary.  Be  Thomas,  IdluB.A. 
088, 16  Colo.  44U  83  Cent.  L.  J.  418,  44  Alb.  L.  J.  868. 

This  was  decided  on  the  ground  that  the  use  of 
the  masculine  pronoun  exclusively  In  tbe  statutes 
relating  to  the  admission  of  the  attorneys  (Colo* 
Gen.  Stat  1888,  6  69)  is  to  be  construed  by  Mills 
Anno.  Stat,  6  4186:  **Every  word  Importing  the 
masculine  gender  only  may  extend  to  and  be  ap- 
pUed  to  females  as  well  as  males." 

But  see,to  a  different  effect,  Re  Brad  well.  Re  Rob- 
inson, and  Lockwood  v.  United  States,  infra. 

The  decisions  in  Colorado  and  Indiana  take  more 
advanced  ground  or  adopt  a  more  liberal  construc- 
tion of  the  laws  on  the  subject  than  do  tbe  decisions 
of  other  states.  In  most  states  it  bas  been  thought 
necessary  to  have  some  express  legislative  indica- 
tion of  an  Intent  to  confer  tbe  right  to  practice  law, 
upon  women  before  such  right  could  be  claimed. 

Tbe  Wisconsin  Statutes  (Taylor,  Stat  184^-4,  M  81- 
88),  providing  for  admission  of  attorneys,  that  he 
shall  be  first  licensed,  was  held  not  to  Include  women 
under  the  statutory  rule  of  construction  that  words 
of  the  masculine  gender  may  be  applied  to  females. 
Be  Goodell,  89  Wis.  232, 20  Am.  Bep.  42. 

Under  CaL  Code,  275,  which  provides  that  any 
eitizen  or  person  resident  of  this  state  who  has  bona 
fide  declared  bis  or  her  Intention  to  become  a 
oltizen,  etc..  Is  entitled  to  admission  as  attorney 
and  counselor,  eta.  It  was  held  that  mandamus  was 
granted  to  compel  the  directors  of  the  Hastings 
College  of  Law  to  admit  women  as  students  of  the 
college,  and  the  oourt  said:   **Females  are  entitled 
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I  by  law,  to  be  admitted  as  attorneys  and  counaelois 
I  in  all  the  courts  of  this  state  upon  the  same  terms 
as  males.  The  college  was  founded  for  tbe  purpose 
of  affording  Instruction  to  those  who  desire  to  be 
admitted,  as  well  as  those  who  have  been  admitted, 
to  practice  as  attorneys  and  counselors.**  Foltz  v. 
Hoge,  64  Gal.  28. 

The  application  was  denied  on  the  ground  that 
tbe  common  law  wisely  excluded  women  from  the 
profession  of  the  law,  that  the  peculiar  qualities 
of  womanhood  are  notqualiflcatlons  for  torenslo 
strife;  that  it  would  be  revolting  to  all  female  sense 
of  the  innocence  and  sanctity  of  their  sex  to  mix 
professionally  in  all  the  nastlness  of  the  world 
which  finds  its  way  into  courts  of  Justice,  and  tbe 
habitual  presence  of  women  would  tend  to  relaz 
the  public  sense  of  decency  and  propriety. 

The  lack  of  statutory  authority  for  the  admlsBlon 
of  women  to  the  bar  In  Wisconsin  was  chatiged  by 
statute,  Bev.  Stat  1878,  6  2686,  subsec  6.  providing* 
that  no  person  shall  be  denied  admission  or  license 
to  practice  as  an  attorney  on  account  of  sex.  Rs 
Goodell,  48  Wi&  663. 

In  giving  this  opinion,  tbe  oourt  reserves  to  Itself 
the  right  to  doubt  whether  the  legislature  may 
declare  who  may  be  admitted  to  practice  as  attor- 
neys, or  whether  the  courts  have  not  full  control 
over  the  subject  But  as  long  as  the  rules  seem 
reasonable  and  Just  courts  will  accept  and  act  on 
such  statutes  without  questioning  tbe  power. 

Women  may  be  admitted  to  practice  law  under 
Conn.  Gen.  Stat,  chap.  8,  title  4,  S  29,  providing  that 
tbe  superior  court  may  admit  as  attorneys  such 
persons  as  are  qualified  according  to  tbe  rules  es- 
tablished by  tbe  Judges.  In  thjs  case  It  was  not 
contended  that  the  statute  was  not  broad  enough, 
and  the  decision  was  only  an  interpretation  of  that 
statute.  Re  Hall.  50  Conn.  181,  47  Am.  Bep.  825, 16 
Chicago  Legal  News,  64. 

Women  will  not  be  admitted  to  practice  law  in 
the  Common  Pleas  Court  of  Pennsylvania,  not- 
withstanding a  diploma  of  tbe  University  of  Penn- 
sylvania conferring  tbe  degree  of  bachelor  of  laws* 
and  an  admlssioD  to  practice  in  the  orphan's  court 
of  Philadelphia  county.  Re  KiUore,  14  W.  N.  C 
256, 16  Chicago  Legal  News,  216-217. 
In  this  case  although  It  was  shown  that  an  ante> 
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maintain  is  that  from  neither  the  constitu-  ( 
tion  nor  the  legislati  ve  enuctment  do  we  find  | 
that  women  are  excluded  from  such  member- 
ship. While  voters  of  good  moral  character 
are  granted  admission  upon  application  and 
proi)er  evidence,  there  is  no  denial  of  such 
right  to  women.  If  the  right  is  not  denied 
by  the  constitution  and  laws  of  the  state,  we 
should  next  inquire  if  It  is  denied  by  that 
part  of  the  common  law  made  by  the  consti- 
tution a  part  of  the  law  of  this  state. 

We  have  searched  in  vain  for  any  expres- 
aion  from  the  common  law  excluding  women 
from  the  profession  of  the  law.  Custom  and 
the  usages  of  Westminster  Hall  granted  per- 
mission to  men.  Rome  of  the  early  statutes 
of  England  granted  the  privilege  to  men 
who,  upon  examination  by  the  justices,  were 
found  to  be  "  good  and  virtuous  and  of  good 
fame,"  and  when  they  should  be  ''sworn  well 
and  truly  to  serve  in  their  offices,  and  espe- 
cially that  they  make  no  suit  in  a  foreien 
county, "  but  the  letter  of  such  statutes  did 
not  exclude  women.  The  custom  and  usages 
of  Westminster  Hall  were  incident  to  the 
prevailing  order  of  society  that  to  the  do- 
mestic sphere  only  did  the  functions  of 
womanhcxxl  belong ;   that  woman  had  and 


could  have  no  legal  existence  apart  from  her 
husband ;  that  she  could  not  engage  in  busi- 
ness on  her  separate  account,  could  make  no 
contract  without  the  consent  of  her  husband ; 
that  her  separate  earnings  belonfi;ed  to  her 
husband ;  that  woman,  from  the  delicacy  of 
her  nature,  was  unfitted  for  the  activities  of 
the  sphere  occupied  by  men.  Such  of  these 
fictk)ns  as  became  a  part  of  the  law  of  this 
country  are  rapidly  disappearing,  and  few, 
if  any,  of  them  exist  in  Indiana.  It  need 
not  be  considered  whether  we  have  adopted 
the  customs  and  usages  of  Westminster  Hall 
as  a  part  of  our  common  law.  If  they  were 
the  incidents  of  these  fictions,  thev  have 
vanished  with  the  fictions.  The  other  learned 
professions  of  this  state  are  open  alike  to  the 
sexes.  There  is  no  reason  for  an  exception 
of  the  legal  profession.  If  nature  has  en- 
dowed woman  with  wisdom,  if  our  colleges 
have  given  her  education,  if  her  energy  and 
diliffenoe  have  lead  her  to  a  knowledge  of 
the  law,  and  if  her  ambition  directs  her  to 
adopt  the  profession,  shall  it  be  said  that 
forgotten  fictions  must  bar  the  door  against 
her? 

Whatever  the  objections  of  the  common 
law  of  England,  there  is  a  law  higher  in  this 


nuptial  contract  reserved  to  Mrs.  Kilflrore  control 
botb  of  person  and  property,  the  admiasion  was 
refused  on  tbe  frrounds  that  no  law  or  custom  sanc- 
tioned it,  that  it  would  be  judicial  leffisJation,  that 
being  a  married  woman  she  could  not  make  a  con- 
tract required  of  an  attorney,  and.that  the  question 
was  one  for  tbe  legislature. 

But  after  being  refused  admission  in  several 
common  pleas  courts,  she  was  afterwards  admitted 
to  another  common  pieas  court  and  then  In  the 
supreme  court.    See  next  case. 

Women  may  be  admitted  to  practice  law  in  Penn- 
sylvania supreme  court,  under  Pa.  Laws,  10,  Act 
of  May,  1886,  providing  that  any  attorney  of  any 
court  of  common  pleas  and  of  the  supreme  court 
may  be  admitted  to  practice  in  any  of  the  courts  of 
other  counties  on  motion  after  filing  a  certificate 
of  admission.  Re  Kilgore,  17  W.  N.  C.  475, 16  Chi- 
Cfifro  Legal  News,  868, 18  Am.  L.  Bev.  478, 14  W.  N. 
a46<L 

Pennsylvania  Stat.  1883,  p.  129,  provides  that  the 
judges  of  the  several  courts  of  record  shaU  have 
power  to  admit  a  competent  number  of  persons 
honest  and  learned  in  the  law  to  practice  as  attor- 
neySb 

Massachusetts  Stat.  1878,  chap.  197,  providing  for 
tbe  admission  of  citizens  of  the  state  as  an  at- 
torney was  held  not  to  include  women.  Robinson^s 
Case,  ISl  Bfass.  870. 41  Am.  Bep.  289, 14  Chicago  Legal 
News,  09. 

The  court  says:  **  The  rule  that  Vords  importing 
tbe  masculine  gender  may  be  applied  to  females,^ 
like  all  other  general  rules  of  construction  of  stat- 
utes, must  yield  when  such  construction  would  be 
either  ^repugnant  to  the  context  of  the  same  stat- 
ute,* or  inconsistent  with  the  manifest  intent  of 
tbe  legislature.*  Gen.  Stat.,  chap.  8,  8  7.**  And  the 
court  quotes  from  t^e  Look  wood  decision  of  tbe 
Supreme  Court  of  i  he  United  States:  **  By  the  uni- 
form practice  of  the  court  from  Its  organization  to 
the  present  time,  and  by  the  fair  construction  of 
Its  rules,  none  but  men  are  admitted  to  praotioe 
before  it  as  attorneys  and  counsellors.** 

This  case  reviews  the  prior  rights  of  women  and 
claims  that  tbe  note  in  Co.  LItt.  820a,  note  t80^  to 
tbe  effect  that  Anne  Countess  of  Pembroke,  Dorset 
f*nd  Montgomery,  bad  tbe  office  of  beredltairy  sher- 
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iff  of  West  Moreland,  and  exercised  It  in  person, 
and  at  tbe  assizes  sat  with  the  Judges  on  tbe  bench, 
la  disputed  and  disproved  in  4  Cralk*s  Bomance  of 
the  Peerage,  182. 

Since  the  above  decision  tbe  Massachusetts  Act» 
April  10, 188S,  has  provided  that  tbe  hiw  in  regard 
to  admission  of  attorneys  shall  also  apply  to  women. 

In  Re  Stoneman.  reported  in  note  to  68  Am.  Bep. 
323,  it  was  held  by  the  general  term  of  the  supreme 
court  of  New  York  that  a  woman  was  not  entitled 
to  admission  to  the  bar  under  a  code  provision 
prescribing  rules  for  the  admission  of  **a  male  citi- 
zen **  although  the  word  **  male  **  had  been  omitted 
from  the  obiuse  of  tbe  constitution  on  tbe  same 
subject. 

But  tbe  legislature  subsequently  enacted  (Laws 
1880,  chap.  426,  amending  Code  Civ.  Proo.  8  50)  thai 
race  or  sex  should  be  no  cause  for  refusing  admis- 
sion to  practice  law. 

A  woman  having  a  certificate  of  admission  as  an 
attorney  from  another  state  was  formerly  held  to 
be  not  thereby  entitled  to  admission  as  an  attorney 
in  Oregon.  Re  Leonard,  12  Or.  98, 58  Am.  Bep.  828» 
17  Chicago  Legal  News,  260. 

Tbe  only  provision  in  tbe  statute  for  admission 
of  attorneys  from  another  state  was  found  in  Or, 
Code,  1 1006,  providing  that  when  it  appears  that  a 
person  of  any  other  state  is  an  attorney  of  tbe 
highest  court  of  record  of  such  state  be  may  appear 
as  counsel  In  a  particular  case.  Tbe  statute  for 
admission  of  attorneys.  Code,  1003,  provided  that 
the  applicant  must  show  that  be  is  a  citizen  of  the 
United  States  of  twenty-one  years  of  age,  that  he 
Is  a  person  of  good  character,  and  that  be  has  the 
requisite  learning. 

But  Oregon  Hill*s  Anno.  Laws,  6  1086,  now  pro- 
vides that  women  may  be  admitted  to  practice  as 
men. 

Formerly  a  woman  was  held  not  entitled  to  be 
admitted  to  practice  law  in  Illinois.  Be  Bradwell* 
66111.685. 

The  court  bases  its  decision  on  tbe  grounds  that 
a  married  woman  would  not  be  bound  by  her  con- 
tracts as  an  attorney,  and  that  as  an  attorney  is  an 
officer  of  tbe  court,  the  construction  contended  for 
would  in  effect  he  that  every  civil  office  could  then 
be  filled  by  women.   The  statutory  provlaion  as  to 
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country,  and  better  suited  to  the  riffhts  and 
liberties  of  American  citizens, — ^tbat  law 
which  accords  to  every  citizen  the  natural 
right  to  gain  a  livelihood  by  intelligence, 
honesty,  and  industry  in  the  arts,  the  sci- 
ences, the  professions  or  other  vocations. 
This  right  may  not,  of  course,  be  pursued 
in  violation  of  law,  but  must  be  held  to  exist 
as  long  as  not  forbidden  by  law. 

We  are  not  unmindful  that  other  states, 
notably  Illinois,  Wisconsin,  Oregon,  Marv- 
land,  and  Massachusetts,  have  held  that  in  the 
absence  of  an  express  grant  of  the  privilege 
it  may  not  be  conferred  upon  women.  In 
some  instances  the  holding  has  been  upon 
•constitutional  provisions  unlike  that  of  this 
state,  and  in  others  upon  what  we  are  con- 
strained to  believe  an  erroneous  recognition 
of  a  supposed  common-law  inhibition.  How- 
ever, each  of  the  states  named  made  haste  to 
create  by  legislation  the  right  which  it  was 
supposed  was  forbidden  by  the  common  law, 
and  thereby  recognized  the  progress  of  Amer- 
ican women  bevond  the  narrow  limits  pre- 
scribed in  Westminster  Hall. 

As  was  said  by  the  Supreme  Court  of  the 
United  States  in  Oummings  v.  Missouri,  71 
U.  8.  4  Wall.  821,    18  L.  ed.  862:     "The 


theory  upon  which  our  political  instltations 
rest  is  that  all  men  have  certain  inalienablo 
rights, — ^that  among  these  are  life,  Hberty 
and  the  pursuit  of  happiness,  and  that  in  the 
pursuit  of  happiness  all  avocations,  all  hon- 
ors, all  positions  are  alike  open  to  every  one, 
and  that  in  the  protection  of  these  rights  all 
are  equal  before  the  law." 

Before  the  law  this  right  to  a  choice  of 
avocations  cannot  be  saia  to  be  denied  or  in- 
tended to  be  abrid  fired  on  account  of  sex. 
Certainly  the  framers  of  our  constitution  in- 
tended no  such  result,  and  surely  the  legis- 
lature entertained  no  such  purpose.  Instead 
of  such  results  having  been  intended  in  this 
state,  we  find  the  constitution  declaring  that 
such  rights  are  inalienable.  Article  1,  g  1. 
Bearing  in  mind  these  inalienable  rights,  it 
is  not  possible  for  us  to  believe  that  the  con- 
stitution was  adopted  and  the  legislation 
enacted  in  reliance  upon  any  supposed  rule 
of  the  common  law  which  would  exclude 
women  from  the  enjoyment  of  any  of  such 
rights.  We  cannot  believe  that  the  law  of 
this  state  was  intended,  by  fixing  the  quali- 
fication for  legitimate  avocations  of  one  clasB 
of  citizens,  and  to  entirely  exclude  another 
class. 


InoludJng  females  in  words  importloff  maflouline 
frender,  it  la  said  must  also  be  oonstrued  by  another 
section  of  the  eame  chapter  providing  that  this  lule 
shall  not  apply  when  there  Is  anytbiDg  in  the  sub- 
ject or  context  repufmant  to  such  construction. 
Lookwood  V.  United  States,  infra. 

Since  the  above  decisions  the  statutes  (UL  Starr 
A  C.  Anno.  Stat.  chap.  4a,  t  4)  have  provided  that 
no  person  shall  be  precluded  or  debarred  from  any 
•occupation,  profession,  or  employment  except  mil- 
itary, on  account  of  sex. 

The  refusal  of  the  supreme  court  of  Illinois  to 
«rant  a  license  to  a  woman  to  practice  law  does  not 
violate  the  Federal  Ck>n8titution.  Brad  well  v.  Illi- 
nois, 83  n.  S.  16  Wall.  190,21  L.  ed.  442,  6  Chicago 
Legal  News,  886. 

The  claim  was  made  that  Mrs.  Brad  well  bad  been 
a  citizen  of  Vermont  and  therefore  under  the  Fed- 
eral Ooustitutiun  was  entitled  to  all  the  rights  and 
privileires  of  anj  citizen  of  niioois  where  she  was 
then  residing,  but  the  court  holds  that  the  right  to 
practice  law  Is  not  one  of  the  privileges  depending 
on  citizcDshlp  of  the  United  States. 

Justice  Bradley  concurring  in  the  Judgment  does 
60  on  the  ground  that  to  admit  a  woman  to  practice 
law  Is  contrary  to  the  rules  of  the  common  law  and 
the  usages  of  Westminster  Hall  and  that  It  will 
not  be  supposed  that  the  legislature  of  Illinois  in- 
tended to  adopt  a  different  rule. 

Under  the  Ck)ustltution  and  laws  of  the  United 
States  the  court  of  claims  of  the  United  States  is 
witbont  power  to  grant  an  application  of  a  married 
woman  to  be  admitted  to  practice  in  such  court 
and  a  wuman  Is  without  legal  capacity  to  take 
the  office  of  attorney.  Lockwood  v.  United  States, 
«Ct.CL84e. 

This  is  on  the  grounds  that  there  is  no  statutory 
authority  to  grant  the  application,  that  there  is  no 
precedent  of  the  Idnd  when  the  court  was  estab- 
Usbed,  and  a  woman  would  not  be  entitled  to  ad- 
mission at  common  law.  The  rule  of  the  court, 
that  no  one  can  practice  unless  be  is  a  man  of  good 
character,  cannot  be  construed  to  mean  a  female 
under  16  Stat,  at  L.  p.  481,  providing  that  words 
importing  masculine  gender  may  be  applied  to  fe- 
males, unless  the  context  shows  such  words  were 
intended  to  be  used  in  a  more  limited 
21  L.  R.  A. 


But  since  the  above  decision  the  law  in  relatioii 
to  women  practicing  in  the  United  States  Supreme 
Oourt  has  been  changed  so  that  any  woman  who 
has  been  for  three  years  a  member  of  the  bar  of 
the  highest  oourt  of  any  state  or  territory  or  of  the 
supreme  court  of  the  District  of  Columbia,  may 
be  admitted  to  practice  before  the  Supreme  Oourt 
of  the  United  States.  Act  of  Oongrees,  Feb.  1&.  ISTSL 

It  is  recited  in  the  opinion  of  Landon,  J^ 
in  Re  Stoneman,  08  Am.  Bep.  828,  note,  that 
women  had  then  been  admitted  to  practice 
law  in  the  foUowing  named  Jurlsdiotiona  in  the 
order  here  given,  viz.:  Iowa,  Missouri,  Michigan« 
Utah,  District  of  Columbia,  Maine,  Ohio,  Illinoia, 
Wisconsin,  Indiana,  Kansas,  Minnesota,  Calif omia« 
Connecticut,  Massachusetts,  Nebraska,  Washing- 
ton Territory,  Pennsylvania.  To  this  list  other 
states  should  now  be  added  including  at  least  Colo- 
rado and  New  York,  and  no  doubt  other  states  in 
which  women  have  been  admitted  without  any 
contest  or  reported  decision  concerning  the  admis- 
sion, as  in  New  York  since  the  Act  of  1880. 

SUautes, 

Bxoerpts  and  synopses  of  statutes  of  various 
states  touching  the  rights  of  women  as  attorneys 
which  are  not  already  given  supra  are  given  here. 

Arizona  Bev.  Stat.,  ft  101,  provides  for  examina- 
tion of  a  resident  over  the  age  of  twenty -one  years 
for  admission  to  the  bar. 

Alabama  Code,  t  866:  **Any  man  of  the  age  of 
twenty-one  years  ...  is  entitled  to  practice  in 
any  or  all  the  courts  of  the  state**  *^ale**  changed 
to  "man"  by  Joint  committee. 

Delaware  Rev.  Code  1874,  p.  665,  provides  that  a 
competent  number  of  persons,  honest  and  learned 
may  y>e  admitted  by  the  Judges  of  the  respective 
courts. 

Dakota  Pol.  Code,  1 482,  provides  that  any  person 
twenty-one  years  of  age  who  is  an  inhabitant  may 
be  admitted  to  practice  if  he  possesses  the  proper 
learning  and  Is  of  good  character. 

Florida  Rev.  Stat  ISM  provides  that  a  person 
before  being  licensed  must  satisfy  the  Judge  of  the 
circuit  court  that  he  is  twenty-one  years  of  age 
and  has  the  requisite  learning. 

Qeorgia  Code  1888, 1 888,  provides  that  any  '"mate" 
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The  Constitation  of  the  United  States  pro- 
Tides  :  "  No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or 
Immanities  of  a  citizen. "  Our  constitution 
«nd  laws  were  enacted,  presumably  in  obodi- 
-enoe  to  this  command  of  the  Federal  Consti- 
tution. If  not  in  disregard  of  this  command, 
we  cannot  presume  that  it  was  intended  to 
prescribe  a  qualification  for  the  admission 
of  men  and  to  enforce  the  supposed  rules  of 
the  common  law  for  the  exclusion  of  women, 
thereby  abridging  their  privileges  as  citi- 
zens. Instead  of  any  such  disregard  for  the 
rights  of  citizens,  we  find  that  the  State 
Constitution,  art.  1,  g  28,  provides  that  "the 
general  assembly  shall  not  grant  to  any  citi- 
zen, or  clasft  of  citizens,  privileges  or  im- 
fnunities  which,  upon  the  same  terms,  shall 
not  eaually  belong  to  all  citizens.  **  Citizen- 
ship belongs  to  women,  and  it  will  not  be 
denied  that  they  are  within  the  letter  and  the 
«pirit  of  this  provision.  We  do  not  cite 
these  provisions  of  the  federal  and  state  con- 
stitutions for  the  purpose  of  establishing  con- 
flict, nor  for  the  purpose  of  giving  them  new 
interpretation,  but  for  the  purpose  of  ezhib> 
itinflf  the  fallacy  of  that  contention  which 
bolds  the  absence  of  legislation  securing  the 


right  of  women  to  practice  in  courts  of  Jus- 
tice as  disclosing  the  reliance  of  the  legisla- 
ture upon  common-law  rules  excluding  her 
from  so  practicing.  The  fact  that  the  fram- 
ers  of  the  constitution,  or  the  legislators,  in 
enacting  our  statute,  did  not  anticipate  a 
condition  of  society  when  women  might  de- 
sire to  enter  the  profession  of  law  for  a  live- 
lihood, cannot  prevail  as  against  their  right 
to  do  so  independently  of  either.  As  said 
by  the  supreme  court  of  Connecticut,  in 
considering  this  question :  *"  If  we  hold  that 
the  construction  of  the  statute  is  to  be  de- 
termined by  the  admitted  fact  that  its  appli- 
cation to  women  was  not  in  the  minds  of  the 
legislators  when  it  was  passed,  where  shall 
we  draw  the  line?  All  progress  in  social 
matters  is  gradual.  We  pass,  almost  imper- 
ceptibly, from  a  state  of  public  opinion  that 
utterly  condemns  some  course  of  action  to  one 
that  strongly  approves  it.  At  what  point  in 
the  history  of  this  change  shall  we  regard  a 
statute,  the  construction  of  which  is  to  be 
affected  by  it,  as  passed  in  contemplation  of 
it?"  Be  EaU,  60  Conn.  181,  47  Am.  Rep. 
625. 

Our  position  is  not  that  the  constitutional 
and  legislative  grants  of  power  to  practice 


•ddaeo  of  ffood  moral  character  and  proper  legal 
•education  majr  pJaad  and  practice  law. 

Iowa  Act,  March  8, 1S70,  provides  that  the  words 
**white  male"  shall  be  struck  out  of  the  act  in  re- 
gard to  the  admission  of  attorneys,  and  after  the 
word  *'he**  add  **or  she**  so  as  to  make  no  distinction 
<n  regard  to  sex. 

Kansas  Taylor's  Gen.  Stat.,  1 888,  provides  that 
«ny  person  an  inhabitant  of  the  state  having  the 
proper  quaiiflcations  may  be  admitted. 

Kentucky  Qen.  Stat,  p.  17V,  provides,  that  any 
person  desiring  to  practice  law  must  obtain  a  cer- 
tificate of  his  good  character  from  the  county  court, 
«nd  be  examined  by  a  committee  of  the  bar  or  by 
Judges  of  the  court  of  appeals 

Maine  Bev.  Stat.  1888,  p.  688,  provides,  section  88, 
that  no  one  can  be  admitted  who  is  not  a  member 
•cf  the  bar  of  another  state  unless  be  has  studied, 
etc  Section  25  provides  for  the  oath  that  he  shall 
take. 

Michigan  How.  Anno.  Stat.,  M  7178-7177,  provides 
that  the  supreme  court  may  grant  to  any  dtlaen  of 
this  state  a  license  to  practice  law. 

Missouri  Bev.  Stat  1889,  p.  886,  provides  that  no 
fierson  shall  practice  as  an  attorney  whether  by 
using  his  own  name  or  the  name  of  another  without 
having  obtained  a  license,  which  license  shall  au- 
thorize him  to  appear  and  praoUoe.  Any  person 
who  desires  a  license  shall  file  an  application  and 
t>e  examined. 

MissisBlppI  Anno.  Code  1888, 1  203,  provides  that 
any  person  being  a  citizen  of  the  United  States,  a 
resident  of  this  state,  of  the  proper  age  and  char- 
«oter  may  make  application  to  the  chancery  court 
•of  the  county  of  nis  residence.  Such  applicant 
shall  \e  examined  in  open  court  in  writing  on  ques- 
tion.^ 9n  certain  enumerated  subjects.  A  diploma 
granted  him  by  the  state  university  will  be  suffi- 
cient 

Nebraska  Comp.  Stat  1888,  p.  80,  provides  that  no 
person  shall  be  admitted  to  practice  law  unless  such 
person  shall  have  previously  studied  a  certain  time 
and  passed  a  satisfactory  examination  or  else  is  a 
graduate  from  the  college  of  law  of  the  state  uni- 
versity. 

Nevada  Gen.  Stat  188S,  I  2B30,  provides  that  any 
21  L.  R  A. 


white  male  dtiien  of  proper  quaiiflcations  may  be 
admitted  as  an  attorney. 

New  Jersey  Sup.  1888,  p.  187,  provides  that  any 
citizen  passing  examination  by  the  supreme  court, 
and  having  good  character,  may  be  admitted  to 
practice  law. 

Ohio  Rev.  Stat  1888, 1  fiOD,  provides  that  no  person 
shall  be  admitted  as  an  attorney  unless  he  is  twenty- 
one  years  old,  and  is  a  citizen  of  the  United  States, 
has  sufficient  legal  knowledge.  But  any  person 
coming  to  the  state  to  reside,  who  has  been  ad* 
mltted  in  other  states,  may  be  examined  as  to  his 
quaiiflcations. 

Texas  Sayles  Ov.  Btat,  title  10,  arts.  221,  222,  pro- 
vides for  application  and  examination  and  the 
issuing  pf  a  certificate  If  he  shall  possess  the  neces- 
sary legal  quallflcationa. 

Vermont  Bev.  Laws  1880,  8  783,  provides  that  the 
judges  of  the  supreme  court  shall  make  and  alter 
rules  regulating  the  admission  of  attomejrs  to  the 
practice  of  law. 

Virginia  Code,  6  8191,  provides  for  granting  li- 
cense by  two  Judges  of  the  courts  of  the  state  ex- 
cept county  and  corporation  courts  to  any  person 
who  shall  be  duly  qualified  and  of  honest  demeanor 
and  over  twenty-one  years  of  age. 

Washington  Code,  8  82.  provides  that  before  a 
person  is  admitted  as  an  attorney,  it  must  appear 
that  he  is  a  dtlzen  of  the  United  States  of  the  age 
of  twenty-one  years,  that  he  is  of  good  moral  char- 
acter,  and  that  he  has  the  requisite  learning,  or  is  a 
graduate  of  a  law  school  in  the  United  States  or 
has  been  admitted  in  the  highest  court  of  some 
other  state. 

West  Virginia  Code  1881,  p.  787,  provides  that  any 
one  desiring  to  practice  must  obtain  a  certificate 
of  his  good  moral  character,  and  be  examined  as  to 
his  qualifications,  but  graduates  of  the  law  school 
of  West  Virginia  university  may  be  admitted. 
Attorneys  duly  authorized  to  practice  in  other 
states  may  practice  there. 

Wyoming  Rev.  Stat  1887,  6 120,  provides  that  any 
person  who  is  a  citizen  of  the  United  States  who 
has  studied,  etc.,  and  who  satisfies  the  district  court 
that  he  is  of  good  moral  character,  etc.  Section 
1108  provides  that  women  may  hold  office  as  electors 
and  may  vote.  L  T. 
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were  adopted  with  a  view  to  including 
women,  but  that  such  provisions  simply  af- 
firmed the  rij^ht  of  the  voter  without  even  an 
implied  denial  of  it  to  women.  Whatever 
disabilities  existed  as  to  married  women, 
under  the  common  law,  they  did  not  affect 
the  rights  of  unmarried  women,  and  now  that 
married  women  are  under  no  legal  disability 
in  this  state  as  to  the  choice  of  honorable 
pursuits,  both  are  to  be  considered  as  occupy- 
ing the  same  position  before  the  law.  The 
fact  that  neither  has  chosen  the  legal  profes- 
sion before  in  this  state  is  no  reason  for  hold- 
ing that  neither  may  not  do  so,  and,  as  fur- 
ther said  in  the  case  last  quoted  from :  **  We 
are  not  to  forget  that  all  statutes  are  to  be 
construed,  so  far  as  possible,  in  favor  of 
equality  of  rights.  A.11  restrictions  upon 
human  libertv,  all  claims  for  special  privi- 
leges, are  to  be  regarded  as  havine  the  pre- 
sumption of  law  against  them,  and  as  stand- 
ing upon  their  defense,  and  can  be  sustained, 
if  at  all,  by  valid  legislation,  only  by  the 
clear  expression  or  clear  implication  of  the 
law.  ** 

In  Be  Thonuu,  16  Colo.  441,  18  L.  R.  A. 
688,  the  supreme  court  of  Colorado  held  that, 
In  the  absence  of  any  statutory  or  constitu- 
tional inhibition,  women  are  entitled  to 
practice  in  the  courts  of  justice. 


Since  the  constitution  and  the  acts  of  the^ 
legislature  admit  voters  upon  conditions  pre- 
scribed, and  since  we  hold  that  women  may- 
receive  admission  to  the  bar,  it  may  be  im- 
portant to  inquire  by  what  rule  of  qualifica- 
tion shall  women  be  admitted?  Under  our 
constitution,  judicial  power  is  vested  in  the 
courts,  and  as  attorneys  are  officers  of  the 
court,  are  subject  to  the  rules  of  practice  in 
the  court,  and  owe  to  the  court  admitting 
them  a  proper  degree  of  rectitude,  the  power 
exists  as  one  of  the  inherent  privileges  of  the 
court,  and  as  necessarily  incident  to  its  con- 
trol over  the  membership  of  its  bar,  to  pre- 
scribe all  reasonable  rules  for  the  admission 
of  persons  desiring  to  practice,  such  rules- 
of  course  not  conflicting  with  the  constitu- 
tion and  laws  of  the  state.  So  far,  therefore, 
as  to  the  admission  of  women,  it  is  the  priv- 
ilege of  the  court  to  prescribe  such  rules  as- 
to  character  and  learning  as  may  be  deemed 
proper. 

We  conclude  that  the  Circuit  Court  erred 
in  refusinir  the  appellant  admission  to  the 
bar  of  sai(f  court,  and  ihs  judgment  thereof  •#- 
rewreed,  with  instructions  to  restate  its  con- 
clusions of  law,  and  for  further  proceeding* 
in  accordance  with  this  opinion. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  FIFTH  CIRCUIT. 


WESTERN  UNION   TELEGRAPH  CO., 
Flff.  in  Err,, 

«. 
A.  WOOD. 

.   (ST  Fed.  Bep.  471.) 

1.  One  who  reeetTea  a  telepmm  fiH>m 
his  nephew  mMUkowaelMg  the  dtokgeroum 

illnesa  of  his  brother  bas  no  riffht  of  action 

agalDBt  the  telegraph  company  for  delay  In  send- 

ing  the  messacre,  where  ha  was  not  a  party  or 

privy  to  the  contract  for  sendlnir  it,  and  it  does 

not  even  appear  that  it  was  sent  for  his  benefit. 

8.  The  liability  of  a  telegraph  oomp»ii3r 

to  damages  for  mental  anguish  on  ao- 

oouDt  Of  negligence  in  transmittinjr  a  mesBage  is 

a  question  of  general  law  on  which  a  federal  court 

is  noi  bound  by  the  decisions  of  the  state  where 

the  cause  of  action  arises. 

8.   Damages  for  mental  angoish  resolt- 

.  ing  fiH>m  simple  negligence  in  the  prompt 

I    delivery  of  a  telegram  are  too  uncertain,  remote, 

I    and  speculative  to  be  recoverable. 

(Hay  80, 1803.) 


ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas 
to  review  a  Judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  fail- 
ure of  defendant  to  deliver  a  telegraph  message* 
jReoereed, 

Statement  bj  Pardee*  (Xreuit  Judge: 
The  defendant  in  error  brought  his  action 
against  the  plaintiff  in  error  in  the  district 
court  of  Cor  jell  county,  state  of  Texas,  and 
caused  summons  to  be  issued,  returnable  to 
the  January  term,  1892,  of  said  court.  On 
the  petition  of  the  plaintiff  in  error  the  case- 
was  duly  removed  to  the  circuit  court  of  the 
United  States  for  the  northern  district  of 
Texas.  After  such  removal  the  plaintiff, 
defendant  in  error  here,  filed  his  first  amended 
original  petition,  in  lieu  of  all  other  peti- 
tions, upon  which  the  case  was  tried,  and 
which  reads  as  follows:  *'Now  comes  A. 
Wood,  plaintiff  in  above-styled  cause,  com- 
plaining of  defendant,  the  Western  Union. 
Telegraph  Company,  and  files  this,  his  first 
amended  original  petition,  in  lieu  of  hi» 
original  petition  herein,  and  for  amendment 
shows  the  court  that  plaintiff  resides   in- 


NOTS.— The  rifrht  to  damaires  for  mental  aDgruish 
allowed  by  the  decisions  of  several  states  but  re- 
pudiated and  vlRorousiy  attacked  by  the  courts  of 
other  states  is  very  exhaustively  reviewed  In  the 
above  case  which  adds  to  the  authorities  for  the 
negative.  The  practical  importance  of  the  ques- 
tion and  the  fact  that  it  is  yet  an  open  one  in  some 
Jurisdictions  JuBtifles  the  reportinsr  in  this  series  of 
more  cases  on  the  subject  than  would  otherwise  be 
profitable.  Bee,  on  the  side  of  the  above  decision, 
21  L.  R.  A. 

.     See  also  21  L.  R.  A.  810;  25  L.  R. 
463;  45  L.  R.  A.  160. 


ConneU  v.  Western  U.  Teiesr.  Go.  (Mo.)  80  L.  R.  A. 
172;  Chapman  v.  Western  U.  Teleg.  Go.  ((}a.)  17  L^ 
R.  A.  430:  Western  U.  Teleg.  Co.  v.  Bogers  (IfisB.) 
18  L.  K.  A.  850,  with  note. 

On  the  other  side  of  the  question,  see  Young  v. 
Western  U.  Teleg.  Co.  (N.  a)  9  L.  B.  A.  089,  witl^ 
note;  Reese  v.  Western  U.  Teleg.  Co.  (Ind.)  7  L.  B. 
A.  683,  with  note:  Western  U.  Teleg.  Co.  v.  Brown* 
(Tex.)  8  L.  a  A.  768,  with  noCe. 


A.   406;    30   L.   R.   A.   444; 


L.  R.  A. 


isds. 
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Ooryell  county,  Tex.  ;  that  the  defendant  is 
a  body  corporate,  dulj  incorporated,  and  has 
an  office  and  a^ent,  A.  W.  Lyman,  in  Gates- 
▼ille,  Coryell  county,  Tex.  ;  that  said  defend- 
ant is  doing  business  in  the  state  of  Texas, 
and  engaged  in  transmitting  messages  for 
hire ,  tluit  the  said  defendant  corporation  now 
owns  and  operates,  and  did  so  own  and  oper- 
ate, a  telegraph' line,  on  tlie  22d  day  of  Oc- 
tober, 1891,  from  the  town  of  McGregor,  In 
the  county  of  McLennan,  state  W  Texas,  te 
the  town  of  Gkttesville,  in  Coryell  county, 
Tex.  ;  that  a  brother  of  the  plaintiff,  G.  W. 
Wood,  resided  in  Jefferson,  Marion  county, 
Tex.,  at  which  point  the  defendant  was  also 
operating  ite  said  line  of  telegraph;  that 
about  said  date  the  said  brother,  G.  W. 
Wood,   became  veij  ill,   and  desiring  the 

{presence  of  plaintiff,  to  comfort  him  in  his 
ast  illness,  and  to  settle  important  business 
matters,  he  procured  a  telegram  to  be  sent  to 
his  son,  John  A.  Wood,  who  resided  in  Mc- 
Gregor, McLennan  county,  Tex.,  requesting 
the  presence  of  his  said  son  and  plaintiff's 
nephew,  and  requesting  said  son  to  notify 

Slalntiff  of  his  said  illness ;  that  on  the  22d 
ay  of  October,  1891,  the  said  John  A.  Wood, 
in  response  to  said  telegram  sent  him  by  his 
father's  request,  and  as  the  agent  and  acting 
for  plaintiff,  delivered  to  the  agent  of  defend- 
ant, in  McGregor,  Tex.,  a  telegram  substan- 
tially as  follows :  '  To  A.  Wood,  Gatesville, 
Texas:  Received  telegram.  Paisyerrlow. 
Asked  to  wire  you.  John  A.  Wood. '  Plain- 
tiff shows  that  the  person  referred  to  as  'Pa,  * 
in  said  telegram,  was  the  said  G.  W.  Wood, 
and  that  said  G.  W.  Wood  died  at  his  home 

in  Marion  ooun^,  Tex.,  on  the day  of 

October,  1891 ;  that,  at  the  time  said  message 
was  delivered  to  defendant's  agent  in  Mc- 
Oregor,  the  same  was  paid  for  oy  John  A. 
Wood ;  that  the  price  paid  for  said  telegram 
-was  the  amount  demanded  therefor  by  the 
agent  of  defendant,  the  same  being  the  usual 
and  customary  charges  for  such  services,  viz. 
twenty-flve  cento ;  tnat  said  message  was  cor- 
rectly transmitted  and  received  at  the  office 
of  defendant  in  Gatesville,  Tex.,  at  twenty- 
two  minutes  past  eleven  o'clock  A.  M.  on 
the  day  same  was  sent ;  that  the  plaintiff  then, 
and  for  a  lone  time  prior  to  the  date  of  said 
message,  resiaed  within  the  corporate  limito 
of  the  town  of  Gatesville ;  that  his  residence 
Is  within  a  half  mile  of  defendant's  office, 
and  that  he  and  his  residence  are  well  known 
to  defendant  in  Gatesville,  and  to  almost 
OTery  inhabitant  of  said  town ;  that  plaintiff 
w^as  in  said  town,  and  about  home,  all  said 
day,  and  plaintiff  shows  that  notwithstend- 
ing  he  was  well  known,  and  bad  his  place 
of  residence  in  said  town,  and  that  defendant 
knew  the  importance  and  contento,  and  that 
the  words  and  contento  of  said  message  to 
plaintiff  apprised  defendant  of  the  impor- 
tance thereof,  and  that  the  importance  of  same 
-was  made  known  to  defendant  at  McGregor, 
by  the  message  received  by  John  A.  Wood, 
and  by  John  A.  Wood  apprising  defendant's 
agent  thereof  when  sending  same,  the  said 
defendant  not  only  failed  to  deliver  same 
promptly,  but  did  not  deliver  same  at  all ; 
th&t  defendant's  failure  to  deliver  said  tele- 
gram as  it  had  contracted  to  do  was  occa- 
S1L.R  A. 


siuned  by  ito  own  willful  and  careless  con- 
duct and  negligence.  Plaiutiff  shows  that 
had  defendant  promptly  delivered  said  tele- 
gram, or  had  they  delivered  same  at  any  time 
before  the  hour  of  2  o'clock  P.  M.  on  the  day 
it  was  received,  plaintiff  could  and  would 
have  started  on  his  way  to  see  his  brother  by 
the  train  which  left  Gatesville  at  half  past 
two  o'clock,  and  would  have  reached  his 
brother's  residence,  and  been  with  him,  two 
days  before  his  desth ;  that,  had  said  telegram 
been  delivered  at  any  time  before  said  hour 
on  the  day  after  it  was  received,  he  could 
and  would  have  been  with  his  said  brother 
at  least  one  day  before  his  death.  Plaintiff 
further  shows  that  at  the  time  of  the  death 
of  said  G.  W.  Wood  there  existed  certain 
business  transactions,  of  great  importance 
and  value,  between  him  and  plaintiff,  which 
were  in  an  unsettled  condition,  and  br  his 
death  the  same  remains  to  be  Kttled  witn  his 
heirs,  which  will  oeeasion  much  expense, 
time,  and  trouble,  to  plaintiff's  ^reat  dam- 
age, and  which  have  caused  plaintiff  distress 
and  worry  of  mind ;  that  by  reason  of  defend- 
ant's willful  and  careless  negligence  this 
plaintiff  was  deprived  of  the  privilege  of  be- 
ing at  the  bedside  of  his  brother  in  his  last 
illness,  and  comforting  him  in  his  death, 
and  from  attending  his  funeral  and  burial, 
and  by  his  presence  comforting  and  consol- 
ing me  bereaved  family  of  his  deceased 
brother  to  his  great  distress  and  mental 
agony  and  pain.  And  plaintiff  says,  by  rea- 
son of  all  of  said  allegations  herein  set  out, 
he  has  been  damaged  by  said  defendant  in 
the  full  sum  of  twenty-five  hundred  dollars 
actual  damages,  and  on  account  of  defend- 
ant's willful  conduct  and  gross  negligence, 
in  failing  to  deliver  said  telegram,  he  has 
been  damaged  in  the  further  sum  of  twenty- 
five  hundred  dollars  as  exemplary  damages. 
Wherefore,  plaintiff  prays  for  judgment  for 
said  sum  of  twenty-five  hundred  dollars  ac* 
tual  damages,  and  twenty- five  hundred  dol- 
lars exemplary  damages,  and  coste  of  suit; 
and  he  prays  such  further  relief,  both  legal 
and  equitable,  general  and  special,  as  he  may 
be  entitled  to,  and,  in  duty  bound,  will  ever 
pray,"  ete. 

To  this  petition  the  plaintiff  in  error,  de- 
fendant in  the  court  below,  filed  ito  first 
amended  original  answer  in  lieu  of  all  other 
pleas  theretofore  filed  in  the  case,  and  there- 
in, as  permitted  by  the  practice  in  the  state 
of  Texas,  first  demurred  generally  to  the 
plaintiff's  petition  as  insufficient  in  law, 
then  specially  demurred: 

(1)  That  in  so  far  as  plaintiff  seeks  to  re- 
cover damages  for  alleged  failure  to  arrange 
business  matters,  and  for  alleged  mental  suf- 
fering and  distress,  his  petition  is  insuffi- 
cient, for  the  reason  that  such  damages  are 
remote,  uncertain,  and  not  within  contempla 
tion  of  the  parties  at  the  time,  and  not  as 
element  of  actual  damages  in  the  case,  and. 
under  the  allegations  of  the  petition,  not  re 
ooverable  at  all. 

(2)  That,  in  so  far  as  plaintiff  seeks  a  n 
covery  for  damages  therein  for  alleged  menta. 
distress,  said  petition  is  insufficient,  in  this 
that  the  amount  claimed  is' and  was  below 

I  the  jurisdiction  of  the  circuit  court 
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The  defendant  also  filed  a  general  denial 
or  general  traverse  of  the  allegations  of  the 
petition,  and  a  special  plea  setting  up  the 
contributory  negligence  of  the  plaintiff ;  also, 
a  special  plea  settin^c  up  the  special  rules 
and  regulations  of  the  defendant,  governing 
the  sending  of  messages,  under  which  it  only 
undertook  to  make  free  deliyery,  in  towns 
the  size  of  Gatesville,  within  a  radius  of  half 
a  mile  of  its  office,  and  averred  that  the 
plaintiff  did  not,  at  the  time  said  message 
was  received,  nor  at  aziy  time,  reside  within 
half  a  mile  of  said  omoe»  and  that  no  ar- 
rangements were  made,  and  no  contract  en- 
tered into,  to  make  delivery  of  said  message 
outside  of  said  limits,  and  no  extra  com- 
pensation was  ever  paid  or  guaranteed  for  the 
special  delivery  of  said  message  outside  of 
said  limits. 

On  the  trial  of  the  cause  there  was  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $1,250, 
and  judgment  was  entered  thereon.  The 
plaintiff  in  error  thereupon  brought  the  case 
to  this  court  for  review,  assigning  errors  as 
follows:  "First  assignment  of  error :  The 
court  erred  in  overruling  general  demurrer 
of  the  defendant  to  plaintiff's  petition,  be- 
cause said  petition  failed  to  show  any  cause 
of  action,  of  which  said  court  could  have, 
hold,  and  maintain  Jurisdiction,  all  of  which 
appears  at  large  by  inspection  of  said  peti- 
tion, and  said  demurrer  thereto.  Second 
assignment  of  error:  The  court  erred  in 
overruling  the  first  special  exception  and 
demurrer  of  defendant  to  plaintiff's  said  pe- 
tition. Third  assignment  of  error:  The 
court  erred  in  overruling  the  second  special 
exception  of  defendant  to  plaintiff's  said 
petition.  Fourth  assignment  of  error:  The 
court  erred  in  overruling  the  third  special  ex- 
ception of  defendant  to  plaintiff's  said  peti- 
tion. Fifth  assignment  of  error :  The  court 
erred  in  overruling  the  fourth  special  excep- 
tion of  defendant  to  plaintiff's  petition." 

Messrs.  OeorM  H.  Fearoiui»  Stanley* 
SpoontB  A  Meek*  Geor^^  Deneg^re, 
Walter  D.  Deneffre,  T.  L.  Dayne  and 
Gaylord  B.  Clark,  for  plaintiff  in  error: 

Every  actionable  inlury  must  be  predicated 
upon  the  breach  of  a  duty  arising  out  of  some 
agreement  express  or  implied,  or  out  of  some 
special  relation  between  the  parties,  by  virtue 
of  which  relation  the  party  aggrieved  has  the 
right  to  demand  of  the  partv  complained  of  the 
proper  performance  of  such  duty. 

Cooley,  Torts,  pp.  659,  660. 

The  petition  shows  no  contractual  relation, 
express  or  implied,  between  the  plaintiff  and 
defendant 

The  telegraph  company  owes  no  duty  to  the 
public  io  general  that  a  particular  message  re- 
ceived by  it  shall  be  promptly  and  correctly 
transmitted  and  delivered.  This  duty  it  owes 
alone  to  that  person  with  whom  it  has  con- 
tracted, or  who  has  established  special  relations 
entitling  him  to  demand  the  performance  of 
such  duty  by  properly  delivering  to  the  tele- 
graph company  and  by  its  receiving  a  messaee 
for  transmission  and  delivery.  The  plaintiff 
Wood  never  put  himself,  personally  or  through 
any  authorized  agent,  in  such  relaUon  with  the 
telegraph  company. 
21  L.R.  A. 


Gray,  Communications  by  Telegraph,  §  M. 

For  a  mere  nonfeasance  the  sendee  of  a 
message  cannot  hold  a  person  liable  who  has 
contracted  with  the  sender  to  perform  the  par- 
ticular service. 

Flayford  v.  United  Kingdom  Eleeiric  Tdeg, 
a?.  L.  R  4  Q.  B.  706:  DeButte  v.  iV«o  York,  A. 
lit  B.  EleetrU  M.  Teleg.  Co.  1  Daly,  547;  Gray, 
Communications  by  Telegrapli,  §  67,  p.  120. 

An  a^ent,  carrier,  or  employ§  is  never  held 
responsible  to  third  persons  for  mere  non- 
feasance, and  there  can  be  no  reason  for  ap- 
plying a  different  rule  to  telegraph  companies. 

Harriman  v.  8towe,  67  Mo.  98: 3  Thompson, 
Neg.  p.  1060:  Mechem,  Ag.  §  589;  Story,  Ag. 
§  809;  Hutchinson,  Carr.  g  786;  Evans,  Prin- 
cipal &  Agent,  p.  885;  Qu^,  C,  4b  8,  F.  R.  CtK 
v.  i>cy.  69  Tex.  666,  46  Am.  Rep.  278. 

The  petition  does  not  show  that  the  plaintiff 
has  suffered  any  such  certain,  definite,  actual 
and  proximate  damage  as  could  be  made  the 
basis  of  recovery. 

RusseU  V.  Western  U.  Teleg,  Cb.  8Dak.  815; 
WHeox  V.  Richmond  d  D.  B.  Cb.  17  L.  R  A. 
804,  8  U.  8.  App.  118,  62  Fed.  Rep.  264;  Brio- 
ham  y.  Carlisle,  78  Ala.  248,  56  Am.  Rep.  28. 

Damage  for  mental  or  emotional  anguish  or 
sufferinff,  when  unaccompanied  by  physical 
injury,  is  not  recoverable. 

Lynch  v.  Knight,  9  H.  L.  Cas.  677;  Ftemr 
ington  v.  Smithers,  2  Car.  &  P.  292;  Victorian 
By,  Oomrs.  v.  Coultas,  L.  R.  18  App.  Gas.  222; 
Johnson  V.  WeUs,  Fargo  cfi  Cb.  6  Kev.  224,  8 
Am.  Rep.  246;  BusaeU  y.  Western  U.  TeUg.  Go, 
supra;  aalina  y.  Trosper,  27  Kan.  664;  Hwv. 
Western  U,  Teleg.  Co.  89  Kan.  96;  Wyman  y. 
Leaiiitt,  71  Me.  227,  86  Am.  Rep.  808;  Wetiam 
U.  Teleg.  Co.  r.  Rogers,  18  L.  R.  A.  859,  68 
Miss.  748;  Chase  v.  Western  U.  TOeg.  Co.  10 
L.  R.  A.  464,  44  Fed.  Rep.  554;  Orawson  y. 
Western  U.  Teleg.  Co.  47  Fed.  Rep.  544;  Ch<m- 
man  y.  Western  U.  TeUg.  Go.  17  L.  R  A.  480, 
88  Qsl.  768;  Canning  y.  WiUiamstown,  1  Cosh. 
461;  Wiloox  v.  Richmond  AD,  R.  Go.  supra/ 
Tyler  y.  Western  U.  Teleg.  Go.  54  Fed.  Rep. 
684;  Wood's  Mayne,  Damages,  p.  74,  note. 

Damages  for  mental  sufrering  disconnected 
from  physical  injury  cannot  be  recovered. 

Prior  to  the  case  of  8o  ReUe  y.  Western  Ui 
Teleg.  Co.,  66  Tex.  808,  40  Am.  Rep.  806,  this 
proposition  does  not  seem  to  have  been  dis- 
puted. The  doctrine  of  the  8o  Rdle  Case  was 
repudiated  by  the  same  court  in  the  case  of 
Gulf,  G.  &  S.  F.  R.  Go.  V.  Lefty,  supra. 

See  also  McAUen  y.  Western  U.  Teleg.  Go. 
70  Tex.  248:  Western  U.  Tel^.  Go.  y.  Ciwptfr, 
1  L.  R  A.  728. 71  Tex.  607;  Western  IT.  lileg. 
Co.  y.  Simpson,  78  Tex.  422;  Western  XT.  Teleg. 
Go.  y.  Brown,  2  L.  R  A.  766,  71  Tex.  728; 
Western  U.  Teleg.  Go.  y.  Adorns,  6  L.  R  A. 
844.  76  Tex.  681;  RoweUy.  Western  U.  Tdeg. 
Co.  76  Tex.  26. 

The  fact  that  prior  to  the  Bo  BeUe  decision 
no  case  can  be  found  holding  the  same  doctrine, 
and  but  few  cases  involving  the  same  question, 
is  strong  proof  of  the  fact  that  the  common 
sense  of  the  profession  considered  such  actions 
not  maintainable. 

See  also  Canning  y.  Williamstoton,  supra; 
Indianapolis  d  8t.  L.  R.  Co.  v.  Stables,  62  HL 
820;  Chicago  v.  McLean,  8  L.  R  A.  766.  139 
111.  148;  Salina  v.  Trosper,  supra;  Webb  y. 
Denver  d  R.  Q.  W.  R  Go.  1  Utah,  17, 44  / 


1898. 
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&  Eng.  R.  R  Cas.  688;  Blaek  y.  OarroUton  B, 
Co.  10  La.  Add.  88.  68  Am.  Dec.  586;  6  Am. 
&  Eng.  Encyclop.  Law,  p.  42,  note  S;  Wood, 
Bailway  Law,  p.  1238;  JPierce,  Railroads,  p. 
802;  Wood's  Mayne,  Damages.  75;  Trigg  v.  Si. 
Louis,  K.  a  d  N.  R.  Go.  74  Mo.  147,  41  Am. 
Rep.  305;  Wyman  v.  Leavitt,  supra;  Walsh  v. 
Chicago,  M.  d  St.  P.  R  Co.  42  Wis.  28,  24 
Am.  Rep.  876;  Terwilliger  t.  Wands,  17  N.  Y. 
64,  72  Am.  Dec.  420;  Covington  Street  R  Co. 
T.  Packer,  9  Bush,  455.  15  Am.  Rep.  725;  Joeh 
T.  Dankwardt,  85  Hi.  831;  Paine  v.  Chicago,  R 
i.  A  P,  Co,  45  Iowa,  569;  NashviUe  d  C  i?.  Co. 
▼.  Stevens,  9  Helsk.  12;  Mulford  v.  Glewell,  21 
Ohio  St.  191;  Freese  v.  Tripp,  70  111  497;  Clin- 
tan  v.  Laning,  61  Mich.  855;  Meidel  v.  Anthis, 
71  111.  241;  Flemington  ▼.  Smithers,  supra; 
Masters  v.  Warren,  27  Conn.  298;  Stewart  v. 
Bipon,  88  Wis.  584;.  Russell  y.  Western  U. 
Jdeg,  Co.  and  West  v.  Western  XT.  TeUg.  Co. 
mipra;  Chapman  v.  Western  U.  Teleg.  Co.  17 
L.  R.  A.  430,  88  Ga.  768;  Johnson  v.  Wells, 
Fargo  dk  Co.  and  Western  U.  Teleg.  Co.  ▼. 
Rogers,  supra. 

The  decisions  of  the  federal  court  are  all  our 
"wav. 

l)uer  V.  Western  U.  Teleg.  Co.  Tex.  C.  Ct. 
Hazey,  J.;  Grawson  ▼.  Western  U.  Teleg.  Go. 
47  Fed.  Rep.  644;  Chase  y.  Western  U.  Teleg. 
Co.  10  L.  R  A.  464, 44  Fed.  Rep.  554;  Cobbs  v. 
Western  U.  Tdeg.  Co.  (Kan.)  June  18,  1883; 
WUcax  V.  Richmond  d  D.  R.  Co.  17  L.  R.  A. 
804,  62  Fed.  Rep.  264;  Tyler  v.  Western  U. 
Teleg.  Go.  54  Fed.  Rep.  684. 

The  damages  are  remote  and  not  in  contem- 
plation of  the  parties.  ^ 

Wilcox  ▼.  Richmond  d  D.  R.  Co.  supra; 
Western  U.  Teleg.  Co.  v.  Hall,  124  U.  8.  444. 
81  L.  ed.  479;  Western  U.  Teleg.  Go.  v.  Smith, 
76  Tex.  258:  QHffin  y.  Colver,  16  N.  Y.  489, 69 
Am.  Dec.  718;  Badley  y.  Baxendale,  9  Ezch. 
841;  Pothier,  Obligations,  written  in  1744. 

Messrs.  McDowell*  Miller  A;  HawUns* 
"White  A;  Taylor*  and  Clegg  A;  Thorpe, 
for  defendant  m  error: 

Plaintiff  in  error  being  fully  apprised  of  the 
importance  of  said  telegram  knew  that  mental 
pain  and  injury  would  follow  its  non- delivery. 
Such  was  the  proximate  result  The  wrong- 
doer knows  that  he  is  doing  this  damage  when 
be  afflicts  the  mind  by  withbolding  the  message 
of  mortal  illness,  as  well  as  by  a  wound  to  the 
person.    An  action  lies  in  cases  of  this  kind. 

Stuart  V.  Western  U.  Teleg.  Co.  66  Tex.  584, 
69  Am.  Rep.  628;  Pftts  y.  Western  U.  Teleg. 
Co.  82  Tex.  545;  Western  U.  Teleg.  Go.  v.  Na- 
tions, Id.  589;  Oulf,  G.  d  S.  F.  Teleg.  Go.  y. 
Richardson,  79  Tex.  649;  Western  U.  Teleg.  Go. 
▼.  Moore,  76  Tex.  66;  Western  U.  Teleg.  Co.  y. 
Adams,  6  L.  R  A.  844,  75  Tex.  581;  Western 
XT.  Tdeg.  Go.  y.  Feegles,  75  Tex.  687;  Western 
U.  Tdeg.  Co.  y.  Broesche,  72  Tex,  654;  Western 
U.  Teleg.  Co.  y.  Simpson,  78  Tex.  422;  West- 
em  U.  Tdeg.  Co.  v.  Rosentreter,  80  Tex.  406; 
Brie  Tdeg.  d  Teleph.  Go.  y.  Crimes,  82  Tex. 
89;  Western  U.  Teleg.  Co.  y.  Cooper,  1  L.  R 
A-  728,  71  Tex.  507;  Melntyie  v.  Qiblin,  25 
L.  ed.  (U.  S.)  672;  Beadey  v.  Western  U.  Tdeg. 
Cd.  89  Fed.  Rep.  181;  8  Sutherland,  Damages, 
260,  744;  1  Sutherland,  Damages.  156,  157; 
Bhearm.  &  Redf.  Neg.  §  606,  p.  662:  2  Wait, 
Act.  &  Def.  §  2,  p.  482;  Thomp.  Electricity. 
%  878,  p.  869  ^  seq.;  Sedgw.  Damages,  86; 
81  L.R  A. 


Wadsworth  y.  Western  U.  Tdeg.  Co.  86  Tenn. 
695;  Western  U.  Tdeg.  Co.  y.  Henderson,  89 
Ala.  610;  Reese  v.  Western  U.  Teleg.  Go.  7  L. 
R  A.  683,  128  Ind.  294;  Renihan  v.  Wright,  9 
L.  R  A.  514. 125  Ind.  536;  Chapman  v.  Western 
U.  Tdeg.  Go.  12  Kv.  L.  Rep.  265;  TJiompson  y. 
Western  U.  Tdeg'.  Co.  107  N.  C.  449;  Young 
y.  Western  U.  Tdeg.  Go.  9  L.  R  A.  669,  107 
N.  C.  870;  Quigleyy.  Central  Pac.  R.  Co.  11 
:Nev.  869,  21  Am.  Rep.  757. 

Although  it  is  alleged  in  this  case  that  in 
sending  the  message  which  gave  rise  to  this 
suit,  the  sender  was  the  agent  of  and  acting  for 
defendant  in  error,  it  being  evident  that  the 
contract  for  the  transmission  of  said  mes.sage 
was  for  his  benefit  a  right  of  action  existed 
in  defendant  in  error,  independent  of  such 
agency. 

Western  U.  Teleg.  Co.  v.  Jones,  81  Tex.  278; 
So  Relle  v.  Western  U.  Teleg.  Go.  55  Tex.  308, 
40  Am.  Rep.  805;  Reliance  Lumber  Go.  y. 
Western  U.  Tdeg.  Go.  58  Tex.  894,  44  Am. 
Kep.  620;  Western  U.  Teleg.  Go.  y.  Adams,  6 
L.  R.  A.  844,  75  Tex.  586;  Loper  v.  Western 
V.  Tdeg.  Go.  70  Tex.  693;  Oulf,  0  d  S.  F. 
Teleg.  Co.  y.  Richardson,  79  Tex.  652;  Gray, 
Communications  by  Telegraph,  §§  65-67;  1 
Parsons,  Cont.  §  49;  8  Sutherland,  Damages, 
814;  Shearm.  &  Redf.  Neg.  §  560;  2  Thomp. 
Neg.  §  11,  p.  247;  Bigelow,  Torts,  277;  Western 
U.  Tdeg.  Go.  y.  Ihibt)is,  128  111.  248. 

General  notice  to  plaintiff  in  error  of  the  im- 
portance of  said  telegram  being  alleged,  plain- 
tiff in  error  would  be  responsible  for  all  dam- 
ages that  ensued  without  notice  of  details. 

Western  U.  Tdeg.  Co.  y.  EdsaU,  74  Tex.  883; 
Weetem  U.  Teleg.  Co.  v.  Sheffldd,  71  Tex.  576; 
Western  U.  Teleg.  Go.  v.  Adams,  supra;  8  Suth- 
erland, Damages,  810,  811;  Hadley  v.  Baxen- 
dale, 9  Exch.  341;  QHffln  y.  Colver,  16  N.  Y. 
489,  69  Am.  Dec.  718. 

The  right  of  a  sendee  to  maintain  an  action 
for  any  damage  which  may  ensue  to  him  is  es- 
tablished by  the  decisions  of  Texas  (Stiles  v. 
Giddens,  21  Tex.  783;  Trammdl  v.  Trammell, 
20  Tex.  407;  Preufitt  v.  Farris,  6  Tex.  875; 
Erie  Teleg.  d  Teleph.  Co.  y.  Crimes,  82  Tex. 
89;  Western  U.  Teleg.  Go.  y.  Jones.,  supra),  sup- 
ported by  the  great  weight  of  American  au- 
thority, independent  of  whether  or  not  the 
bcndee  had  been  previously  constituted  bis 
agent;  and  the  most  approved  doctrine  is  that 
enunciated  in  the  Toung  Case,  9  L.  R  A.  669, 
107  N.  C.  870,  that  the  telegraph  company  is 
the  common  agent  of  sender  and  receiver;  also, 
that  on  the  face  of  a  message  like  the  one  at 
bar,  the  sender  is  the  agent  of  the  receiver. 

The  agency  of  John  A.  Wood  for  the  defend- 
ant in  error  is  sufficiently  alleged. 

Black  V.  Drury,  24  Tex.  292. 

It  was  not  necessary  to  either  allege  or  prove 
that  the  sender  was  the  agent  of  the  sendee,  or 
that  the  sendee  sustained  contractual  relations 
to  the  company. 

Western  U.  Teleg.  Co.  v.  Adams,  supra;  An- 
derson y.  Western  U.  Tdeg.  Co.  84  Tex.  17; 
MaHin  v.  Western  U.  Tdeg.  Co.  1  Tex.  Civ. 
App.  143;  Western  U.  Tdeg.  Co.  v.  LongwiU, 
(N.  M.)  March  21,  1889;  Western  U.  Teleg.  Go. 
y.  Allen,  66  Miss.  649:  Western  U.  Tdeg.  Co. 
V.  Dubois,  128  III.  248;  Toung  v.  Western  U. 
Teleg.  Go.  supra;  Chapman  v.  Western  U. 
Tdeg.  Co.  12  Ky.  L.  Rep.  266;   Wadsuiorih  y. 
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Western  U.  TeUg.  Co,  86  Tenn.  (JW5;  Ntw  York 
d  W.  Printin/f  Tefeg.  Co.  v.  Dryhvrg,  85  Pa. 
298,  78  Am.  Dec.  888;  Beeae  v.  Western  U. 
Teleq.  Co.  7  L.  R  A.  588, 128  Ind.  294;  Shearm. 
&  Redf.  Neg.  g  560;  Gray,  CommuDicatioDS  by 
Telegraph.  |§  424  et  seq.;  Thomp.  Electricity, 
§§  424  et  eeq,;  8  Sutherland,  Damages,  814;  2 
Thomp.  Neg.  847,  §  11;  6  LawsoD.  Rights, 
Rem.  &  Pr.  S  1972;  Western  U,  Teleg,  Co.  v. 
Beringer,  84  Tex.  88;  Western  U.  7el^.  Co.  v. 
Jones,  81  Tex.  271;  Western  U.  Teleg.  Co. 
V.  Moore,  76  Tex.  67;  Western  U.  Teleg.  Co,  v. 
Edsall,  74  Tex.  838;  Western  U.  Teleg.  Co.  v. 
Feegles,  75  Tex.  587;  Potts  v.  Western  U.  Teleg. 
Co.  82  Tex.  545;  Western  U.  Tdeg.  Co.  v.  Ward 
(Tex.  App.)  June  15.  1892;  Western  U.  Tdeg. 
Co.  V.  Rosentreter,  80  Tex.  406;  Western  U. 
Teleg.  Co.  v.  Nations,  82  Tex.  589. 

Mental  anguish  unaccompanied  by  injury  to 
person  or  purse  is  actual  damage,  and  may  be 
recovered  as  such. 

Western  U.  Tdeg.  Co.  ▼.  Cooper,  1  L.  R  A. 
728,  71  Tex.  607;  Hays  v.  Houston  AQ.N.R. 
Co.  46  Tex.  279;  8o  Hdle  v.  Western  U.  Tdeg. 
Co.  55  Tex.  810,  40  Am.  Rep.  805;  Western  U. 
Teleg.  Co.  v.  Jones.  Potts  y.  Western  U.  Tdeg. 
Co.  and  Western  C.  Tdeg.  Co.  v.  Moore,  supra; 
Western  U.  Teleg.  Co.  v.  Adams,  6  L.  R  A. 
844,  75  Tex.  581;  Western  V.  Tdeg.  Co.  ▼. 
Carter,  2  Tex.  av.  App.  624;  Ouif,  C.  it  8.  F. 
Teleg.  Co.  t.  Richardson,  79  Tex.  649;  Beasley 
V,  Wesfern  U.  TeUg.  Co.  89  Fed.  Rep.  181;  8 
Sutherland,  Damages,  260,  744;  1  Sutherland, 
Damages,  156;  Shearm.  &  Redf.  Neg.  §  605; 
Thomp.  Electricity,  §§  878  et  seg.;  Larson  ▼. 
Chase;  14  L.  R  A.  85,  47  Minn.  807;  Tour^ 
V.  Western  U.  Teleg.  Co.  9  L.  R  A.  669, 107  N. 
C.  870;  Wadsworth  ▼.  Western  U.  Tdeg.  Co. 
and  Reese  v.  Western  V.  Teleg.  Co.  supra; 
Rfniham  ▼.  Wright,  9  L.  R  A.  614. 125  Ind, 
686;  Chapman  v.  Western  U.  Teleg.  Co.  12  Ky. 
L.  Rep.  265;  Thompson  ▼.  Western  U.  Teleg. 
Co.  107  N,  C.  449;  QuigUff  ▼.  Central  Pac.  R. 
Co.  11  Nev.  869,  21  Am.  Rep.  757;  Western  U. 
Teleg.  Co.  v.  Henderson,  89  Ala.  5l0;  Erie 
Teleg.  d  Tel^h.  Co.  v.  Crimes,  82  Tex.  89; 
Western  U.  Teleg.  Co.  v.  Feegles,  75  Tex.  587; 
Western  U.  Teleg.  Co.  y.  Rosentreter,  80  Tex. 
406. 

Pardee*  Circuit  Judge,  delivered  the  opin- 
ion of  the  court : 

The  right  of  the  defendant  in  error,  plain- 
ti£F  in  the  court  below,  to  recover  damages 
in  this  action  must  be  based  upon  the  con- 
tract entered  into  with  the  Western  Union 
Telegraph  Company  to  transmit  and  deliver 
the  message  in  question;  and  this  whether 
the  action  is  one  technically  for  damages  for 
breach  of  contract,  or  is  an  action  sounding 
in  tort.  The  facts,  as  narrated  in  the  first 
original  amended  petition,  show  that  one  G. 
W.  Wood,  a  brother  of  defendant  in  error, 
residing  in  Jefferson,  Marion  county,  Tex., 
became  very  ill,  and  desiring  the  presence 
of  the  defendant  in  error,  to  comfort  him  in 
his  last  illness,  and  to  settle  important  busi- 
ness matters,  procured  a  telegram  to  be  sent 
to  his  son,  John  A.  Wood,  who  resided  in 
McGregor,  McLennan  county,  Tex.,  therein 
requesting  the  presence  of  his  said  son,  and 
requesting  said  son  to  notify  his  brother,  de- 
fendant in  error,  of  his  said  illness.  John 
21  L.  R  A. 


A.  Wood  thereupon  delivered  to  the  agent  of 
the  telegraph  company,  for  transmission  and 
delivery,  the  following  message:  **To  A. 
Wood,  Gatesville.  Texas.  Received  tele- 
gram. Pa  is  very  low.  Aaked  to  wire  yoa. 
'Signed]  John  A.  Wood."  The  person  re- 
ferred to  as  "Pa,"  in  said  telegram,  was  the 
said  G.  W.  Wood,  At  the  time  the  said 
message  was  delivered  to  the  telegraph  com- 
pany's agent  for  transmission  and  delivery, 
the  price  demanded  for  sending  the  same  was 
paid  by  said  John  A.  Wood.  It  is  not  shown 
that  the  defendant  in  error  was  a  party  to, 
or  privy  to,  the  contract  thus  entered  into, 
nor  does  it  ever  appear  that  the  contract  was 
entered  into  for  the  benefit  of  the  defendant 
in  error.  On  the  contrary,  so  far  as  the  tel- 
egraph company  had  notice,  it  was  for  the 
benefit  of  G.  W.  Wood.  We  notice  in  the 
petition  the  statement,  ''the  said  John  A. 
Wood,  in  response  to  his  father*s  telegram, 
and  as  the  agent  and  acting  for  plaintiff, 
delivered  to  the  agent  of  defendant,"  etc, 
but  we  consider  all  that  is  said  with  ref- 
erence to  John  A.  Wood's  being  the  agent 
and  acting  for  the  defendant  in  error  as  a 
statement  of  a  conclusion  of  law,  rather  than 
of  fact,  and  as  entirely  refuted  by  the  detailed 
facts  set  forth  in  the  petition  itself.  The 
action  being  founded  upon  a  contract,  the 
elementary  rule  is  that  no  one  can  sue  for 
damages  thereon  who  is  not  a  party  to  the 
contract. 

''This  rule  is  often  expressed  in  the  maxim 
that  no  one  can  sue  on  a  contract  *  who  is  a 
stranger  teethe  contract,  or  who  is  not  privy 
to  it. '  In  whatever  words  expressed,  it  em- 
bodies the  principle  that  'rights  founded  on 
contract  belong  to  the  person  who  has  stipu- 
lated for  them, '  and  no  other,  and,  therefore, 
that  no  one  can  sue  for  the  nonperformance  of 
an  agreement  to  which  he  was  not,  either  di- 
rectly, or  through  his  asent,  a  party.  .  .  . 
It  is,  in  short,  'clear  that  an  action  of  con- 
tract cannot  be  maintained  by  a  person  who 
is  not  a  party  to  the  contract ;  and  the  same 
principle  extends  to  an  action  of  tort  arising 
out  of  the  contract. '  No  one,  therefore,  can 
brinff  an  action  for  a  breach  of  contract 
merely  because  he  thereby  suffers  loss  or 
damage,  since  a  person  may  be  damaged  by 
the  breach  of  a  contract  to  which  he  is  not  a 
party,  and  under  which,  therefore,  he  has  no 
rights.  The  loss  he  suffers,  in  so  far,  of 
course,  as  it  arises  merely  from  the  breach 
of  the  contract,  is  damnum  absque  itiiuria, 
and  affords  no  cause  of  action."  Dicey, 
Parties  to  Actions,  *77,  79;  8Bouvier,  Insti- 
tutes of  American  Law,  p.  184. 

We  can  see  no  reason  wh;^  suits  brought 
on  contract  for  the  transmission  of  messaires 
by  telegraph,  and  where  the  damages  claimed 
are  wholly  based  on  nonfeasance,  should  be 
excepted  from  the  general  rule.  There  seems 
to  be  still  less  reason  to  make  an  exception 
where  the  case  further  shows  that  the  dam- 
ages claimed  for  nonfeasance  are  unaccom- 
panied by  injury  to  the  person  or  purse. 

In  Ptayford  v.  United  Kingdom  Elecirie 
Tdeg.  Co.,  L.  R  4  Q.  B.  706,  where  the 
plaintiff  sued  for  damages  for  the  erroneous 
transmission  of  a  message  by  telegraph,  sent 
to  him  by  merchants  from  whom  he  had  asked 
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«n  offer  tat  ice,  ft  was  held  that  the  defend- 
ant's liability  arose  only  from  contract.  As 
Sir  Robert  Lush,  delivering  the  opinion  of 
the  court,  said :  **The  only  question,  there- 
fore, is,  With  whom  was  the  contract  made? 
mnd  to  this  there  can  be  but  one  answer :  It 
was  made  with  Messrs  Rice  &  Hellyer.  The 
offer  was  sent  by  them  on  their  own  behalf, 
and  in  their  own  interest.  In  so  doing  they 
acted,  it  is  true,  on  the  invitation  of  the 
plaintiff,  but  not  as  his  agents,  or  as  repre- 
aentiu^  him.  ...  It  follows  that  the 
plaintiff,  who  is  a  stranger  to  the  contract 
with  the  company,  cannot  maintain  an  action 
against  them  for  the  breach  of  it." 

In  the  case  of  Gulf,  a  cfe  S.  F.  R.  Co.  v. 
Levy,  59  Tex.  663,  46  Am.  Rep.  278,  a  father 
fined  a  railway  company,  which  owned  and 
operated  a  telegraph  line,  for  negligence  in 
failing  to  transmit  a  message  sent  to  him  by 
his  son,  informing  him  of  Qie  sudden  death 
of  the  son's  wife  and  child.  It  was  held  that 
the  contract  between  the  son  and  the  com- 
pany could  not  be  made  a  basis  of  recovery 
by  the  father.  In  delivering  the  opinion  of 
the  court,  Mr.  Juiiiu  Stay  ton  said:  *^The 
English  cases  hold,  substantially,  that  a 
person  to  whom  a  message  is  sent  can- 
not maintain  an  action,  notwithstanding  pe- 
cuniarv  injury  may  result  to  him  by  the  fail- 
ure of  a  telegraph  company  correctly,  or 
within  a  reasonable  time,  to  transmit  it,  un- 
less the  sender  sustains  to  the  person  to  whom 
the  message  is  sent  the  relation  of  agent, 
through  which  privity  of  contract  is  estab- 
lished. Playfardv,  United  Kiruidom  BUetrie 
TeUg,  Co,,  L.  R.  4  Q.  B.  706.  This  doctrine 
has  not  been  accepted  by  the  courts  of  this 
country,  but  none  of  them  have  gone  to  the 
extent  of  holding  that  the  person  to  whom 
the  message  is  sent  may  maintain  an  action 
for  the  negligence  of  a  telegraph  company 
in  transmitting,  without  averment  and  proof 
of  some  actual  pecuniary  injury  sustained 
therebv." 

In  Miott  T.  Weitem  U,  Tdeg.  Co.,  75  Tex. 
18,  the  plaintiffs  were  operating  a  sawmill, 
and,  having  broken  their  saw,  one  of  the  firm 
went  to  a  neighboring  village,  and  engaged 
Stewart,  a  member  of  the  mercantile  firm,  to 
telegraph  to  St.  Louis  to  parties  to  ship  at 
once  another  saw  for  use  in  the  mill.  A  dis- 
patch was  prepared,  but  was  handed  to  a 
traveling  agent  of  the  hardware  firm  to  whom 
it  was  i^dressed.  The  agent  did  not  send 
the  dispatch,  but  sent  another,  in  terms,  "Ex- 
press Gallowav  and  Stewart  one  Disston  cir- 
cular ripsaw,  fifty-six  inches,  terms  regular," 
signing  it  himself.  It  was  notmade  known 
to  the  agent  of  the  telegraph  company  that 
the  order  was  in  behalf  of  plaintiffs,  and  the 
court  held  that  no  recovery  could  be  had  by 
plaintiffs  against  the  telegraph  company  for 
damages  for  want  of  the  saw,  or  for  the  fail- 
ure to  deliver  the  dispatch.  In  delivering 
the  opinion  of  the  court,  Mr.  Justice  Gaines 
said:  '*It  appears  that,  in  delivering  the 
dispatch  written  by  himself,  McAllen  was 
not  acting  under  the  authority  given  him  by 
Stewart,  which  was  to  cause  to  be  trans- 
mitted the  message  written  by  the  latter. 
Being  the  agent  of  the  company  who  was 
addressed,  he  probably  deemed  it  best  to 
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make  the  order  himself.  .  •  •  At  all 
events,  he  was  not  authorized  to  send  that 
dispatch  for  Stewart,  and  it  was  not,  there- 
fore the  dispatch  of  plaintiff,  though  in- 
tended for  his  benefit.  In  the  case  of  Western 
U.  Teleg.  Co.  v.  Broesehe,  72  Tex.  654,  the 
person  who  delivered  tne  message  for  trans- 
mission was  authorized  to  do  so  by  the  plain- 
tiff, who  was  immediately  present  when  it 
was  delivered.  The  damages  claimed  were 
for  the  losses  accruing  by  reason  of  plaintiff's 
mill  lying  idle  for  want  of  the  saw.  The 
face  of  the  message  did  not  advise  the  de- 
fendant that  it  was  intended  for  the  benefit 
of  plaintiffs,  or  that  such  persons  existed, 
and  there  was  no  evidence  that  defendant's 
agent  knew  the  fact  that  the  mill  was  idle 
for  want  of  the  saw.  Therefore,  plaintiff? 
could  not  have  recovered  damages  for  the 
loss  resulting  from  this  source.  If  they  had 
proved  that  the  message  written  by  Stewart 
was  delivered  to  the  agent,  they  could,  under 
the  evidence,  have  recovered  only  the  money 
paid  for  its  transmission." 

Again,  in  Weetem  U.  Teleg.  Co.  v.  Toung, 
77  Tex.  245,  it  was  held  that  ''the  liability 
of  a  telegraph  company  regarding  the  de- 
livery of  a  message  must  be  determined  by 
the  character  of  its  contract." 

We  have  examined  the  Texas  cases  cited 
by  the  appellee,  where  the  person  to  whom 
a  telegraphic  message  was  directed  has  been 
permitted  to  maintain  an  action  for  the  re- 
covery of  damages  against  a  telegraph  com- 
pany for  negligence  in  the  transmission  or 
delivery  of  the  message ;  but  we  do  not  find 
in  any  of  them  that  the  Ceae  of  Lenfy,  59  Tex. 
563,  46  Am.  Rep.  278,  has  been  overruled, 
or  even  doubted,  but  that  in  each  case,  in 
the  opinion  of  the  court,  the  circumstances 
showed  the  party  suing  had  either  himself 
procured  the  sending  of  the  message,  and, 
therefore,  was  privy  to  the  contract,  or  was, 
to  the  knowledge  of  the  telegraph  company, 
the  party  for  whose  benefit  the  message  was 
intended. 

In  the  present  case,  as  we  have  seen,  the 
plaintiff  himself  neither  procured  the  dis- 
patch to  be  sent,  paid  the  consideration,  nor 
was  the  telegraph  company  informed,  either 
in  terms,  or  by  the  tenor  of  the  dispatch, 
that  it  was  for  his  benefit,  but  was  informed, 
so  far  as  the  message  itself  read,  that  it  was 
sent  at  the  request,  and  for  the  benefit,  of 
another  party.  In  our  opinion  the  general 
exception  and  demurrer  to  the  first  amended 
original  petition  should  have  been  sustained. 
Besides  aemurring  generally,  the  defendant 
in  the  court  below,  plaintiff  in  error  here, 
specially  excepted  and  demurred  to  so  much 
of  the  first  amended  original  petition  as  sets 
forth  a  right  to  recover  damages  for  al- 
leged mental  suffering  and  distress,  upon  the 
ground  that  such  damages  are  remote,  uncer- 
tain, and  not  within  the  contemplation  of 
the  parties  at  the  time,  and  not  an  element 
of  actual  damages  in  the  case,  and,  under 
the  allegations  of  the  petition,  are  not  re- 
coverable. The  overruling  of  this  special 
demurrer  is  assigned  as  error,  and  it  presents 
the  question  which  has  been  mainly  consid- 
ered in  the  argument  of  this  case. 

Defendant  in  error  contends  ''that  mental 
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anguish,  unaccompanied  by  injury  to  person 
or  purse,  is  actual  damage,  and  may  be  re- 
covered as  such."  He  supports  his  conten- 
tion with  a  line  of  decisions  rendered  in  the 
supreme  court  of  the  state  of  Texas,  with 
decisions  of  the  supreme  courts  of  Kentucky, 
Tennessee,  Alabama,  North  Carolina,  Indi- 
ana, generally  following  the  Texas  decisions, 
and  with  quotations  as  to  the  law  on  the  sub- 
ject from  several  text- writers  of  reputation. 
Western  U,  Teleg.  Co.  v.  Adams,  76  Tex.  586, 
6  L.  R.  A.  844;  Anderson  v.  Western  U. 
Teleg,  Co,  84  Tex.  17 ;  Martin  v.  Western  U. 
TeUg,  Co,  1  Tex.  Civ.  App.  143;  West- 
em  U,  Teleg.  Co.  v.  LongmU  (N.  M.)  21 
Pac.  Rep.  839;  Western  U.  Teleg.  Co.  v. 
AUen,  66  Miss.  549 ;  WesUrn  V.  Teleg.  Co. 
V.  Dubois,  128  111.  248;  Young  ▼.  Western 
V.  Teleg,  Co,  107  N.  C.  370,  9  L.  R.  A.  669 ; 
Chapman  v.  Western  U,  Teleg,  Co.  12  Ky.  L. 
Rep.  265 ;  Wadswm-th  v.  Western  U.  Teleg. 
Co.  86.Tenn.  695;  New  York  &  W.  Printing 
Teleg.  Co.  v.  Dryhurg,  85  Pa.  298,  78  Am. 
Dec.  838;  Beese  ▼.  Western  U.  Teleg.  Co.  123 
Ind.  294,  7  L.  R.  A.  583;  Shearm.  <&  Redf. 
^^g'  ^.  5^;  Gray,  Communications  by 
Telegraph,  66  et  seg,;  Thomo.  Electricity, 
g  424  et  sea.;  8  Sutherland,  Damages,  814;  2 
Thomp.  Neg.  847,  §  11 ;  5  Lawson,  Rights, 
Rem.  &  Pr.  §  1972 ;  Western  U.  Teleg.  Co. 
▼.  Beringer,  84  Tex.  88;  Western  U.  Teleg. 
Co.  y.  Jones,  81  Tex.  271 ;  Western  V,  Teleg, 
Co.  ▼.  Moore,  76  Tex.  67 ;  Western  U.  Teleg. 
Co.  V.  Edsall,  74  Tex.  833 ;  Western  U.  Teleg, 
Co.  y,  Feegles,  76  Tex.  587 ;  PotU  v.  Western 
V.  Teleg.  Co.  82  Tex.  545 ;  Western  U,  Teleg. 
Co.  y.  Ward  (Tex.  App.)  19  S.  W.  Rep.  898; 
West&rn  U,  Teleg.  Co.  v.  Bosentreter,  80  Tex. 
406;  Western  U.  TOeg,  Co.  y.  NaO^ma,  82 
Tex.  639. 

A  careful  reading  of  the  cases  cited  will 
show  that,  in  the  main,  they  do  not  declare 
the  general  proposition  applicable  to  all 
cases,  that  mental  anguish  resulting  from 
the  breach  of  a  contract,  or  even  from  the 
neglect  of  a  duty,  unaccompanied  with  act- 
ual injury  to  the  person  or  purse,  will  sup- 
port an  action  for  damages ;  but  they  rather 
make  an  exception  as  against  corporations 
and  quasi  public  agencies,  which,  from  the 
character  of  their  business  as  common  car- 
riers, or  in  the  nature  thereof,  and  from  the 
public  privileges  enjoyed,  are  said  to  be 
charged  with  a  public  axxtj,  as  well  as  ob- 
ligated to  particular  individuals  under  spe- 
cial contracts.  The  logic  seems  to  be  that, 
as  they  are  charged  with  duties  to  the  pub- 
lic, they  may  be  held  liable  for  mental  an- 
guish, unaccompanied  with  other  injury,  re- 
sulting from  the  breach  of  the  contract ;  and 
this,  not  exactly  as  punitive  damages  or 
smart  money,  but  rather  as  a  case  where 
damages  should  be  allowed  to  the  aggrieved 
individual  in  order  to  impress  upon  the  de- 
fendant the  ^reat  importance  of  faithfully 
performing  his  duty  to  the  public.  We  do 
not  refer  to  this  for  the  purpose  of  criticis- 
ng  the  argument,  but  rather  to  suggest  thai 
telegraph  companies,  and  other  quasi  public 
agencies  referred  to,  are  engaged  in  com- 
merce, {Western  U.  Teleg.  Co.  v.  Texas,  106 
U.  S.  460,  26  L.  ed.  1067,)  that  their  rights, 
duties,  and  obligations  under  contracts  in 
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the  line  of  their  business  are  matters  arising- 
under  the  general  law ;  and  that  in  the  courts 
of  the  United  States  the  questions  arising 
thereunder,  in  the  absence  of  controlling 
statutes,  are  not  controlled  by  the  decision» 
of  the  courts  of  last  resort  of  any  particular 
state  in  reference  to  like  matters,  althougl^ 
the  cause  of  action  originated  in  said  state. 
Lake  Shore  dt  M,  8.  R.  Co,  y.  Prentice,  147 
U.  8.  105,  87  L.  ed.  99 ;  Baltimore  db  O.  R. 
Co.  V.  Baugh,  149  U.  S.  869,  87  L.  ed.  773. 
recently  decided. 

The  general  rule  that  mental  anguish  and 
suffering,  unattended  by  any  injury  to  the 

Fierson,  resulting  from  simple  actionable  neg- 
igence,  cannot  be  sufficient  basis  for  an  ac- 
tion for  the  recovery  of  damages,  is  main- 
tained and  supported  by  an  ud broken  line  of 
English  authorities,  by  the  conceded  state  of 
the  general  law  prior  to  the  Bo  BeUe  Case,  56> 
Tex.  808,  40  Am.  Rep.  805,  (in  1881,)  and 
by  the  uniform  decision  of  the  federal  courts, 
and  decisions  of  the  supreme  courts  of  Ne- 
vada, Dakota,  KaDsas,  Maine,  Mississippi, 
Georgia,  Massachusetts,  and  by  the  opinions 
of  several  text- writers  of  unauestioned  stand- 
ing as  expounders  of  the  law.  Lynch  t. 
Knight,  9  H.  L.  Cas.  677;  Flemingtan  t. 
Smithers,  2  Car.  &  P.  292;  Victorian  By. 
Gomrs.  v.  Coultas,  L.  R.  13  App.  Cas.  222; 
Johnson  y.  Wells,  Fargo  A  Co.  ^  Nev.  224,  a 
Am.  Rep.  245 ;  BusseU  v.  Western  U.  Teleg, 
Co,  8  Dak.  316 ;  Salina  v.  Ti^osper,  27  Kan. 
564 ;  West  v.  Western  U.  TeUg,  Co,  89  Kan. 
95 ;  TFyman  v.  Leavitt,  71  Me.  227,  36  Am. 
Rep.  808;  Western  U.  TeUg.  Co.  v.  Bogers, 
68  Miss.  748,  18  L.  R.  A.  868;  ChoM  v. 
Wetitem  JJ.  Telea,  Co,  44  Fed.  Rep.  554,  lO' 
L.  R.  A.  464 ;  Crawson  v.  Western  U,  Teleg, 
Co.  47  Fed.  Rep.  644 ;  Chapman  v.  Western^ 
U.  TeUg.  Co,  88  Ga.  763,  17  L.  R.  A.  430; 
Canning  y.  Williamstouyn,  1  Gush.  461 ;  Ft^ 
cox  y,  Richmond  d  D,  B.  Co.  52  Fed.  Rep. 
264,  17  L.  R.  A.  804,  8  U.  S.  App.  118;  jyier 
y.  Western  U.  Teleg,  Co,  64  Fed.  Rep.  634; 
Wood's  Mayne,  Damages,  p.  74,  note;  Wood, 
Railway  Law,  p.  1238 ;  6  Am.  <&  Eng.  Ency- 
clop.  Law,  p.  42,  note  B;  Pierce,  Railroads*. 
302 ;  Indianapolis  d  St.  L  R  Co,  y.  Stables^ 
62  111.  820;  Chicago  y,  McLean,  183  111.  148, 
8  L.  R.  A.  765 ;  2'rigg  v.  St.  Louis,  K.  C.  d 
N.  B,  Co,  74  Mo.  147,  41  Am.  Rep.  805; 
Walsh  y.  Chicago,  M.  d  St.  P.  B.  Co.  ^ 
Wis.  28,  24  Am.  Rep.  876.  See  also  Kennon. 
y.  Qilmer,  181  U.  8.  22,  88  L.  ed.  Ill ;  Tor- 
wiUiger  y.  Wands,  17  N.  Y.  64,  72  Am.  Dec 
420;  Covington  Street  B.  Co.  v.  Packer,  ^ 
Bush,  455,  15  Am.  Rep.  725;  Jock  v.  Dank- 
wardt,  85  111.  831 ;  Paine  y,  Chicago,  B,  L  dt 
P.  B,  Co,  45  Iowa,  570 ;  ITashmlle  d  C.  B.  Co, 
y.  Stevens,  9  Heisk.  12 ;  Mulford  y.  CUvmU. 
21  Ohio  St.  191 ;  Freese  y.  Tripp,  70  111.  497  ^ 
ClinUm  y.  Laning,  61  Mich.  866;  Meidd  ▼. 
Anthis,  71  111.  241 ;  Masters  y.  Warren,  27 
Conn.  293 ;  Stewart  y.  Bipon,  88  Wis.  584. 

We  have  carefully  considered  the  questioiv 
presented,  having  been  aided  by  able  coun- 
sel orally  and  with  elaborate  briefs,  and  our 
conclusion  is  that  upon  principle,  and  th» 
weight  of  authority,  damages  cannot  be  re- 
covered from  a  telegraph  company  for  mental 
anguish  resulting  from  simple  negligence  ia 
the  prompt  delivery  of  a  telegraphic  message.. 
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•8  the  same  are  too  uncertaiii,  remote,  and 
apeculative. 

In  the  case  of  Wadnoorth  t.  We$tem  V. 
Teleg.  Co.,  iupra,  Judffe  Lurton,  diMenting, 
■aid :  ''The  reason  why  an  independent  ac- 
tion for  such  injuries  cannot  ana  onght  not 
to  be  sustained  is  found  in  the  remoteness  of 
such  damages.  .  .  .  Such  injuries  are 
Ij^enerally  more  sentimental  than  substantial, 
depending  largely  upon  physical  and  nervous 
condition.  The  suffering  of  one  under  pre- 
cisely the  same  circumstances  would  be  no 
test  of  the  suffering  of  another.  Vague  and 
shadowy,  there  is  no  possible  standard  by 
which  such  an  injury  can  be  justly  com- 

Esnsated,  or  even  approximately  measured, 
asily  simulated,  and  impossible  to  dis- 
prove, it  falls  within  all  of  the  objections  to 
speculative  damages,  which  are  universally 
excluded  because  of  their  uncertain  character. 
That  damajres  so  imaginary,  so  metaphysical, 
so  sentimental^  shall  be  ascertained  and  as- 
sessed by  a  jury  with  justness,  not  by  way 
of  punishment  to  the  defendant,  but  as  mere 
compensation  to  the  plaintiff,  is  not  to  be 
expected.  That  the  grief  natural  to  the  death 
of  a  loved  relative  shall  be  separated  from  the 
added  grief  and  anguish  resulting  from  de- 
layed information  of  such  mortal  illness  or 
death,  and  compensation  given  for  the  latter 
only,  is  the  task  imposed  by  the  law,  as  de- 
termined by  the  majority.  But  the  rule  in 
question  has  not  been  limited,  as  claimed, 
to  actions  based  upon  physical  pain.  It  has, 
as  we  have  already  seen,  upon  the  authority 
of  Mr.  Wood,  been  applied  to  actions  of 
slander  and  libel.  No  matter  how  cross  the 
insult,  or  how  harrowine  to  the  leelings, 
there  can  be  no  recovery  If  the  slander  did 
not  imply  a  crime,  or  result  in  some  special 
damage.  The  same  rule  applies  in  actions 
brought  for  the  death  of  another.  The  plain- 
tiff must  have  a  pecuniary  interest  in  such 
life ;  and  in  such  cases  there  can  be  no  re- 
covery for  the  injured  feelings,  the  grief,  or 
anguish  suffered  by  the  plaintiff,  in  conse- 
quence of  the  death  for  which  the  suit  lies. 
This  is  the  rule,  regardless  of  the  relation 
the  deceased  bore  to  the  plaintiff.  Whether 
husband  or  wife,  or  parent  or  child,  the  rule 
is  the  same.  The  damages  ai^  for  the  pecu- 
niary loss  sustained.  .  .  .  The  princi- 
ples upon  which  this  suit  is  maintained  seem 
to  me  so  radical  a  departure  from  the  head- 
lands of  the  law,  and  to  so  seriously  threaten 
the  uprooting  of  doctrines  that  I  have  been 
taueht  to  revere  as  the  very  foundation  stones 
of  uie  system  of  our  law,  upon  the  subject 
of  contracts  and  damages,  as  to  make  it  my 
duty  to  give  expression  to  my  views  upon 
the  questions  involved." 

In  the  well-considered  case  of  Wiutem 
U.  TeUg.  Co,  v.  Rogers,  supra,  Mr.  Justice 
Cooper,  after  ably  reviewing  the  adjudged 
cases,  said  for  the  supreme  court  of  Missis- 
sippi :.  "  We  are  not  disposed  to  depart  from 
what  we  consider  the  old  and  settled  princi- 
ples of  law,  nor  to  follow  the  few  courts  in 
which  the  new  rule  has  been  announced. 
The  difficulty  of  applying  any  measure  of 
damages  for  bodily  injury  is  universally 
recognized  and  commented  on  by  the  courts. 
But  in  that  class  of  cases  demands  for  simu- 
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lated  or  imaginary  Injuries  are  far  U 
likely  to  be  made  than  will  be  those  in  suii^ 
for  mental  pain  alone.  No  one  but  the  plain 
tiff  can  know  whether  he  really  suffers  any 
mental  disturbance,  and  its  extent  and  se^- 
verity  must  depend  upon  his  own  mental 
peculiarity.  In  the  nature  of  things,  money 
can  neither  palliate  nor  compeDsate  the  in- 
jury he  has  sustained.  'Mental  pain  and 
anxiety  the  law  cannot  value,  and  does  not 
pretend  to  redress,  when  the  unlawful  act 
complained  of  causes  that  alone. '  Lynch  v. 
Knight,  9  H.  L.  Cas.  677.  The  rapid  mul- 
tiplication  of  cases  of  this  character  in  the 
state  of  Texas  since  the  Case  of  Bo  Belle  in- 
dicates to  some  extend  the  field  of  specula- 
tive litigation  opened  up  by  that  decision. 
The  course  of  decision  shows  how  difficult 
the  subject  is  of  control.  In  8o  Beliefs  Case 
it  was  held  that  the  sendee  of  the  undelivered 
message,  who  had  paid  nothing  for  its  trans- 
mission, might  recover  for  the  mental  suffer- 
ing flowing  from  its  nondelivery.  In  Gulf, 
a  d  8,  Jf.  B.  Co.  V.  Levy,  59  Tex,  564,  46 
Am.  Rep.  278,  that  case  was  overruled  in  so 
far  as  the  right  of  action  was  recognized  in 
the  sendee^  and  it  was  held  that  only  the  per- 
son entering  into  the  contract  with  the  com- 
pany might  sue.  But  in  Western  U.  Teleg. 
Co.  V.  Cooper,  71  Tex.  507,  1  L.  R.  A.  728, 
where  the  husband  had  sent  the  dispatch 
calling  a  physician  to  attend  his  wife  in  her 
confinement,  it  was  held  that  the  husband 
(the  sender  of  the  message)  could  not  recover 
for  his  mental  sufferings,  caused  by  the  neg- 
ligence of  the  company  in  failing  to  deliver 
the  message,  but  that,  suing  in  right  of  his 
wife,  (who  was  not  a  party  to  the  contract 
with  the  company,)  he  might  recover  for  her 
mental  suffering.  It  is  held  in  that  state 
that  the  telegraph  company  must  be  in- 
formed, either  by  the  face  of  the  message,  or 
by  extraneous  notice,  of  the  relationship  of 
the  parties,  and  the  purport  of  the  message,  to 
warrant  the  recovery  of  damages  for  mental 
suffering.  It  has  been  decided  that  this 
dispatclT  did  not  sufficiently  indicate  these 
facts :  *  Willie  died  yesterday  at  six  o'clock. 
Will  be  buried  at  Marshall  Sunday  evening,  * 
(Western  U.  Teleg.  Co.  v.  Brown,  71  Tex. 
723,  2  L.  R.  A.  766,)  while  the  following 
one  did:  'Billie  is  very  low.  Come  at 
once.*  Western  XT,  Teleg.  Co.  v.  Moore,  76 
Tex.  66.  And  a  distinction  seems  to  be 
drawn  between  the  negligence  of  failing  to 
deliver  a  dispatch  which  causes  mental  pain 
and  suffering,  and  failing  to  deliver  one 
which^  if  delivered,  wouldrelieve  such  suf- 
fering. In  Bowell  V.  Western  XT.  Teleg.  Co., 
75  Tex.  26,  the  plaintiff  and  his  wife  had 
received  information  of  the  dangerous  illness 
of  her  mother.  Subsequently,  a  dispatch  was 
sent,  containiog  information  of  the  mother's 
improved  condition.  This  dispatch  the  com- 
pany failed  to  deliver.  Suit  was  brought, 
but  recoveiy  was  denied,  the  court  say- 
ing:  'The  demurrer  was  properly  sustai ned. 
The  damage  here  complained  of  was  the 
mere  continued  anxiety  caused  by  the  failure 
promptly  to  deliver  the  message.  Some  kind 
of  unpleasant  emotion  in  the  mind  of  the  in- 
jured party  is  probably  the  result  of  a  breach 
of  contract,  in  most  cases.    But  the  cases  are 
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rare  in  which  such  emotion  can  he  held  to 
be  an  element  of  the  damages  resulting  from 
the  breach.  For  injury  to  feelings,  in  such 
cases,  the  courts  cannot  give  redress.  Any 
other  rule  would  result  in  intolerable  litiga- 
tion.' The  manifest  effect  of  this  decision 
is  to  deny  to  a  party  injured  redress  for 
mental  suffering  contemplated  by  the  parties 
to  the  contract  as  the  probable  consequence 
of  its  breach.  The  distinction  drawn  by  the 
•court  is  so  unsubstantial  that  it  was  evi- 
dently resorted  to  for  the  purpose  of  obstruct- 
ing the  tide  of  'intolerable  litigation*  flow- 
ing from  the  decisions  following  the  80  ReUe 
Case.  Kentucky,  Tennessee,  Indiana,  and 
Alabama  have  but  recently  established  the 
rule,  the  dangers  and  difficulties  of  which 
are  becoming  apparent  in  Texas.  The  'in- 
tolerable litigation'  invited  and  appearing 


in  Texas  has  not  yet  fairly  commenced  in 
those  states.  It  will,  however,  appear  in  due 
time,  and  the  courts  will  be  forceid  to  resort 
to  refined  limitations,  as  Texas  has  done,  to 
restrict  it.  We  prefer  the  safety  afforded  by 
the  conservation  of  the  old  law,  as  we  under- 
stand it  to  be,  and  are  of  the  opinion  that  no 
recovery  for  mental  suffering  can  be  had,  un- 
der the  circumstances  of  this  case." 

With  the  reasoning  and  conclusions  of 
these  two  eminent  Judges,  we  fully  concur. 

The  jvdgm/mi  cf  the  Circuit  Court  should 
therefore  be  rewr^sd^  and  the  case  remanded, 
with  instructions  to  enter  Judgment  for  the 
defendant,  sustaining  the  general  demurrer 
and  the  first  special  demurrer  to  the  plain- 
tiff's first  amended  original  petition,  and 
dismissing  plaintiff 'b  suit,  with  ooatfl^  and 
it  is  80  ordered. 


MAINE   SUPREME  JUDICIAL   COURT. 


Ernest  L.  COLE 

c. 

John  B.  CLARK  and  King  Cottage. 

(86  Me.  888.) 

1.  There  can  be  no  meeluuiiee^  lien  for 

servloes  voluntarily  performed,  without  express 
or  implied  promise  of  payment. 

3«  Afiriendlyloanof  toolaaAdatiifllniir 
■ervice  rendered  ae  a  eonrteejr*  without 
expectatioQ  of  payment  therefor,  cannot  be  re- 
garded as  labor  for  the  purpose  of  eztending  the 
time  for  flllog  a  mechanios*  lien  based  on  pr^ 
▼lous  services. 

(February  28,18880 

ACTION  submitted  on  an  agreed  statement 
of  facts  to  enforce  an  alleged  mechanic's 
lien.  Lien  refueed,  and  personal  judgment 
against  contraetar  entered. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Deasy  ft  Hl^s^s,  for  plaintiff : 

The  work  commencing  about  February  16 
and  ending  August  24  makes  up  one  entire 
account.  It  is  a  running  account  of  which 
the  last  item  of  work  is  that  of  August  24. 
The  work  done  on  August  24  was  on  the 
aame  building  and  under  the  same  employ- 
ment as  that  done  on  August  4  and  prior  to 
that  date ;  there  had  been  no  new  contract 
hetween  Mr.  Clark  and  the  plaintiff. 

It  was  done  in  ^ood  faith  bv  the  direction 
of  Mr.  Clark  or  his  foreman,  Mr.  Lawrence, 
and  was  not  merely  colorable  work  to  revive 
a  lien. 

In  Miller  v.  Batelielder,  117  Mass.  179, 
there  were  three  contracts  between  the  plain- 
tiff and  defendant  who  was  contractor  in  the 
tirst  decree  and  not  owner  of  the  building, 
two  written  and  one  oral  contract ;  the  state- 
ment was  filed  in  due  time  after  the  last 
work  performed  under  the  last  and  oral  con- 


Nora.— The  above  case  is  noticeable  as  sharply 
-detlningr  the  basis  of  a  mechanics*  lien  which  the 
<»Be8  usually  ussume  without  express  statement 
t>ut  which  the  facts  of  this  case  make  prominent. 
21  L.  R.  A. 


tract  but  not  within  due  time  of  the  last 
work  performed  under  either  of  the  other 
two.  The  court  decides  that  ''all  these  re- 
late to  the  same  premises,  call  for  similar 
kinds  of  work  and  the  last  may  be  said  to  bo 
additional  to  the  first.  Under  these  circum- 
stances the  work  may  be  treated  as  if  done 
under  one  agreement. " 

It  is  unimportant  that  the  work  was  done 
in  a  shop  at  some  distance  from  the  build- 

"Ihillips.  Mechanics'  Liens,  2d  ed.  §  40. 
See  also  Wilson  v.  Sleeper,  181  Mass.  177; 
Dewing  v.  Wilbraham  North  Parish  Cong,  80a, 
79  Mass.  414. 

It  makes  no  difference  what  is  the  amount 
of  labor  or  whether  it  is  bestowed  in  adapt- 
ing the  material  to  the  building  or  the  build- 
ing to  the  materials. 

Phillips,  Mechanics'  Liens,  2d  ed.  §  160. 

From  the  complicated  character  of  every 
building  there  is  necessarily  a  large  amount 
of  incidental  and  other  work  not  performed 
directljr  upon  the  erection  of  the  building 
but  which  is  essential  to  the  performance  of 
other  labor  and  the  employment  of  the  ma- 
terials to  be  used.  This,  when  directly  con- 
nected with  the  erection,  has  been  held  to  be 
covered  by  a  lien.  Thus,  where  the  law  is 
that  every  building  mav  be  subjected  to  a 
lien  *'for  the  payment  01  all  debts  contracted 
for  labor  done  and  materials  furnished  for  or 
about  its  erection, "  it  may  be  fairly  taken  to 
include  the  work  of  hauling  the  materials 
to  the  place  of  building. 

Phillips,  Mechanics'  Liens.  2d  ed.  §  155. 

Mr.  J.  A.  Peterst  Jr.*  for  defendant : 

The  plaintiff  is  not  entitled  to  a  lien  on 
this  house,  unless  he  shows  that  he  has  com- 
plied with  the  provisions  of  the  statute  made 
conditions  present  to  his  recovery. 

In  order  to  preserve  his  lien  he  is  required 
to  file  his  statement  with  the  town  clerk 
within  thirty  days  after  he  ceases  to  furnish 
labor  in  the  erection  of  the  house. 

The  alleged  labor  on  August  24  amounts 
to  nothing  more  than  a  trifling  service  vol- 
untarily rendered  by  the  plaintiff  to  a  felloe 
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-workman ;  there  was  no  expectation  of  pay- 
ment nor  idea  that  any  labor  had  been  per- 
formed until  afterwards,  when  the  plaintiff 
tried  to  patch  up  his  lost  lien. 

The  law  reauires  this  plaintiff,  in  order 
to  sustain  his  lien  claim,  to  show  a  contract, 
express  or  implied,  under  which  the  work 
-was  performed. 

Varriham  ▼.  Datis,  79  Me.  285. 

Even  if  the  trifling  service  could  be  called 
labor,  it  was  performed  under  such  circum- 
stances as  ncffative  the  idea  of  any  contract 
or  thouffht  of  payment. 

Woodiy.  Ayre%,  89  Mich.  845,  83  Am.  Rep. 
«96. 

When  seryices  are  rendered  as  an  act  of 
kindness  they  cannot  afterwards  form  the 
foundation  oi  a  pecuniary  demand  on  con- 
tract. 

Jame$  ▼.  O'DriaedU,  2  Bay,  101,  1  Am. 
Dec.  632 ;  Bariholomev)  ▼.  Jack9on,  20  Johns. 
%,  11  Am.  Dec.  287 ;  2  Parsons,  Cont.  p. 
-60,  noU, 

There  is  no  Hen  in  favor  of  a  party  who 
▼oluntarily  performs  work  without  express 
•or  implied  promise  of  payment. 

Phillips,  Mechanics'  Liens,  par.  112. 

The  alleged  work  of  August  24  is  distinct 
«nd  separate  from  the  work  done  prior  to 
August  4.  There  is  nothing  to  connect  the 
two  jobs.  .If  he  was  employed  again  after 
liaving  been  discharged,  it* was  a  distinct 
Job,  for  which  he  might  have  a  lien,  but  it 
would  not  bring  in  the  first  job. 

Baker  v.  Fegaeridm,  71  Me.  294 ;  Famham 
▼.  Dans,  mpra. 

This  alleged  labor  of  handling  a  board 
away  from  the  premises,  even  if  the  board 
afterwards  in  a  changed  form  went  into  the 
building,  is  not  of  such  a  character  as  will 
support  a  lien  claim,  as  the  shape  or  ap- 
pearance or  character  of  the  board  were  not 
changed  by  the  plaintiff,  and  it  carried  with 
it  into  the  building  no  evidence  of  labor  by 
the  plaintiff. 

There  is  nothing  to  show  that  he  inten- 
tionally performed  what  he  claims  to  be 
labor,  for  the  King  cottage  or  for  any  par- 
ticular cottage,  or  that  he  knew  at  the  time 
where  the  board  was  going. 

Fuller  V.  Nickerwn,  69  Me.  236 ;  Boger$  v. 
Currier,  18  Gray,  129 ;  B&nTiett  v.  Shackford, 
11  Allen,  444. 

Whitehonse,  J.,  delivered  the  opinion  of 
the  court : 

The  defendant,  Clark,  built  the  "King 
Cottage"  under  a  contract  with  the  owners. 
The  plaintiff  worked  in  his  employment  in 
erecting  it,  and  brings  this  suit  to  enforce  a 
lien  on  the  building  to  secure  the  payment 
of  a  balance  of  1123.27  for  labor  performed 
between  February  15  and  August  4,  and  "one- 
half  hour's  labor**  allejired  to  have  been  per- 
formed on  or  about  August  24,  1891.  The 
statute  provides  that  the  lien  shall  be  dis- 
solved unless  the  claimant  files  in  the  office 
of  the  town  clerk  a  true  statement  of  the 
amount  due  within  thirty  davs  after  he  ceases 
to  labor.  The  plaintiff  claims  that  he  com- 
plied with  this  requirement,  and  preserved 
his  Hen  by  filing  such  statement  on  the  12th 
day  of  September,  1891.  The  owners,  who 
21  L.R  A. 


appear  in  defense,  claim  that  he  "ceased  to 
labor"  on  their  cottage  on  the  4th  day  of 
August.  They  therefore  contend  that  his 
statement  was  not  seasonably  filed  in  the 
clerk's  office,  and  that  his  lien  was  accord- 
ingly dissolved.  This  is  the  only  question 
presented  for  the  determination  of  the  court. 
It  is  not  in  controversy  that  the  plaintiff 
ceased  to  labor  on  the  King  cottage  August 
4,  unless  the  incident  of  August  24,  hereafter 
described,  can  reasonably  be  deemed  labor  on 
that  day,  within  the  meaning  of  the  statute. 

The  plaintiff  was  discharged  from  the 
work  on  the  cottage  and  removed  his  chest 
of  tools  August  4,  and  a  few  days  after,  prior 
to  August  24,  a  bill  of  his  time  on  the  cottage 
was  rendered  to  Clark  by  the  foreman  with 
the  plaintiff's  knowledge.  The  plaintiff  was 
never  engaged  in  or  about  the  cottage  at  work 
again,  but  remained  in  Clark's  employment 
in  the  workshop,  three  fourths  of  a  mile  dis- 
tant, and  performed  such  work  as  was  there 
assigned  him.  On  the  24th  of  August,  the 
foreman,  Mr.  Lawrence,  had  occasion  to  place 
some  moulding  between  two  piers  at  the  cot- 
tage, a  piece  of  extra  work  not  called  for  by 
the  contract.  The  labor  alleged  to  have  been 
performed  at  that  time  is  thereupon  described 
as  follows  in  the  agreed  statement: 

"Not  having  the  necessary  material  on  the 
g^und,  Lawrence  went  to  Clark's  shop  to 
prepare  it.  At  the  time  he  arrived  there. 
Cole  was  around  the  stable,  doing  nothing, 
it  being  the  noon  hour.  Cole's  tool  chest 
was  in  the  shop  over  the  stable.  When  Law- 
rence went  up  to  the  shop  over  the  stable  at 
about  1  o'clock,  Cole  followed  of  his  own 
accord.  In  the  shop  Lawrence  asked  Cole 
for  the  loan  of  his  tools,  with  which  to  pre- 
pare a  moulding.  Cole  complied  with  that 
request,  and  took  his  'hollows'  and  'rounds' 
from  his  chest,  near  which  was  the  bench. 
Some  lumber  being  stored  on  the  rafters  over- 
head in  the  shop,  Lawrence  swung  himself 
onto  the  rafters  and  lumber  thereon,  and  se- 
lected a  board,  and,  instead  of  dropping  it, 
he  passed  the  board  down  between  the  rafters, 
ana  Cole,  who  was  underneath,  took  the  end 
nearest  him,  and  laid  the  board  on  two 
wooden  horses  or  benches  near  by.  Lawrence 
lowered  himself  down,  and  beffan  work  on 
the  board,  and  made  of  it  a  moulding,  which 
was  used  as  aforesaid.  Cole  did  nothing 
further,  except  to  receive  back  his  tools  when 
Lawrence  was  through.  When  Lawrence 
be^an  his  work  on  the  board.  Cole  began 
filing  a  saw  for  himself.  He  worked  the  rest 
of  the  half  day  for  Mr.  Clark  on  another  Job. 
Nothing  was  said  by  either  Cole  or  Lawrence 
about  any  charge  beinff  made  for  the  above 
by  Cole.  Cole  himself  keeps  a  book  in 
which  he  enters  his  labor  by  date,  person, 
time,  or  otherwise.  But  in  doine  several 
small  jobs  on  the  same  day  or  half  day  it  has 
been  his  practice  to  make  one  charge  to  Mr. 
Clark,  without  designating  the  place  where 
the  work  was  done ;  and  in  this  case,  for  the 
afternoon  in  question,  he  charged  Mr.  Clark 
with  a  half-day's  work,  but  made  no  special 
charge  for  the  work  above  mentioned. " 

The  mechanics'  lien,  though  arising  by 
virtue  of  express  statute,  is  obviously  de- 
pendent upon  tiie  existence  of  contract  and 
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the  obligation  of  debt.  The  contract  is  the 
principal  thing,  and  the  lien  the  Incident, 
following  the  leyal  liability  to  pay.  When- 
ever this  obligation  fails  to  arise,  the  security 
ceases  to  exist.  Famham  y.  Davis,  79  Me. 
282;  Weseott  v.  Bunker,  83  Me.  499;  Phil- 
lips, Mechanics*  Liens,  112 ;  Overton,  Liens, 
^  664 ;  2  Jones,  Liens,  1285.  "Tiiere  can  be 
no  lien,"  says  Judge  Thurman  in  Chateau  v. 
Thompson,  2  Ohio  St.  114,  **  unless  there  is  a 
debt,  and  it  would  be  idle  to  presume  an 
intention  to  guard  against  liens  that  could 
never  exist  for  want  of  a  debt  to  support 
them."  Hence  there  can  be  no  lien  in  favor 
of  a  party  who  voluntarily  performs  a  service 
without  express  or  implied  promise  of  pay- 
ment. It  is  a  familiar  principle  that,  when 
services  are  rendered  with  the  knowledge  and 
consent  of  another,  under  circumstances  con- 
sistent with  contract  relations  between  the 
parties,  a  promise  to  pay  is  ordinarily  im- 

f»lied  by  law  on  the  part  of  him  who  know- 
ngly  receives  the  benefit  of  them,  and  is 
enforced  on  grounds  of  justice  in  order  to 
compel  the  performance  of  a  legal  and  moral 
duty.  But  all  true  contracts  grow  out  of  the 
intention  of  the  parties  to  the  transaction  in 
question  ;  and  if,  in  a  particular  case,  it  sat- 
isfactorily appears  from  the  situation,  con- 
duct, and  mutual  relations  of  the  parties  that 
the  service  was  proffered  as  an  act  of  friendly 
accommodation  or  otherwise,  rendered  with* 
out  expectation  of  payment  at  the  time,  no 
promise  to  pay  will  afterwards  be  implied, 
though  a  new  exigency  may  arise  from  the 
changed  relations  of  the  parties.  Bishop, 
Cont.  §§  219,  220;  Metcalf,  Cont.  4;  Br&wn 
V.  Tuttle,  80  Me.  162 ;  Godfrey  v.  Eaynes,  74 
Me.  96 :  Potter  v.  Carpenter,  76  N.  Y.  157 ; 
Woods  V.  Ayres,  39  Mich.  345,  38  Am.  Rep. 
896.    The  law  will  not  thus  permit  what 


was  intended  at  the  time  as  an  act  of  kind- 
ness or  courtesy  to  be  subsequently  conyerted 
into  the  foundation  of  a  pecuniary  demand. 

In  the  case  at  bar  the  plaintiff 's  loan  of  his 
unused  tools  for  a  few  minutes  was  mani- 
festly but  an  act  of  friendly  accommodation, 
granted  to  a  fellow  workman  without  ex- 
pectation of  reward.  In  like  manner,  the 
trifling  service  performed  by  the  plaintiff  in 
receiving  from  the  foreman*B  hand  a  board 
which  might  otherwise  have  been  allowed  to 
fall  to  the  floor  without  danger  of  injury  was 
unmistakably  one  of  those  natural  and  spon- 
taneous acts  of  courtesy  which  daily  mark  the 
friendly  intercourse  of  men,  and  enter  into 
the  amenities  of  all  social  life.  It  was  un- 
questionably a  voluntary  and  gratuitous  act 
of  kindness  and  civility,  performed  without 
thought  of  compensation  on  the  part  of  either, 
and  under  circumstances  which  distinctly 
repel  any  implication  of  a  promise  to  make 
payment.  Undoubtedly^,  it  was  not  labor 
which  creates  the  obli^tion  of  debt,  and 
draws  after  it  the  security  of  a  lien  under 
our  statute.  It  clearly  was  not  understood 
to  be  labor  when  it  was  performed,  and  it 
clearly  cannot  become  labor  now  simply  be- 
cause it  would  thus  remedy  the  plaintiff's 
unfortunate  neglect  to  comply  with  the  stat- 
ute by  filing  his  statement  in  the  clerk's 
ofi^ce  within  thirty  days  from  Aiigust  4. 

It  is  therefore  considered  by  the  court  that 
the  plaintiff  has  no  lien  on  the  King  eottage, 
but  it  is  not  controverted  that  against  the  defend- 
ant, Clark,  there  should  he  erUered  judgment  for 
plaintiff  ioT  $128.16,  and  interest  from  date 
of  writ. 

Peters,  Ch.  J.,  and  Virg^  Iiibbeyv 
Emery,  and  Foster,  JJ.y  concurred. 


MARYLAND  COURT  OP  APPEALS. 


William  J.  WORM  AN  et  al„  Appts., 

V. 

John   C.    HAGAN   et  al,,    Supervisors   of 
Election. 


(-. 


.Md.. 


1.  An  aet  proposins  »  eonstitiitioBal 
amendment  need  not  be  set  out  verbatim  in 
the  legislative  journals,  where  the  bill  is  fully 
and  clearly  identified  by  its  title,  and  the  houses 
each  had  the  bill  in  pofisession  when  it  was  passed. 

8.  The  goyremov'm  proclamation  of  the 
adoption  of  a  eonstitntional  amend- 
ment is  conclusive  of  that  fact,  under  the  Mary- 
land oonetitufion;  and  the  amendment  thereby 
becomes  eo  instanti  a  nart  of  the  constitution,  and 
no  other  officer,  nor  any  other  department  of  the 
government,  can  review  his  decision. 


NOTB.— For  important  cases  in  this  series  as  to 
adoption  of  Constitutional  Amendments,  see  State 
V.  Grey  (Nev.)  19  L.  R.  A.  18i;  Seneca  Mln.  Co.  v. 
Secretary  of  State  (Mich.)  9  L.  B.  A.  673. 

Also,  as  to  adoption  of  new  constitution,  Miller 
▼.  Johnson  (Ky.)  15  Lb  B.  A.  524,  and  note, 
21L.R.A. 


8«  Tl^e  amendment  to  the  Maryland 
Constitution*  art.  7»  >  1»  adopted  ia 
Ifovember*  1891*  providinar  for  the 
election  of  county  commiaaionera*  oom^ 
menoing  in  that  year,  and  presonbing  their  term 
of  office,  must  be  construed  to  be  applicable  to 
the  term  of  office  of  the  oommlsBionerB  chosen  at 
that  election,  although  the  amendment  did  not 
apply  to  their  election. 

(Ootober218, 1888.) 

APPEAL  by  petitioners  from  an  order  of 
the  Circuit  Court  for  Frederick  County 
dismissing  a  petition  for  a  writ  of  mandamus 
to  compel  defendants  to  place  petitioners' 
names  upon  the  official  ballot  for  an  impend- 
ing election,  as  candidates  for  county  com- 
missioners.   Affirmed, 

The  constitution  of  Maryland,  as  adopted 
in  1867,  contained  the  following  provision 
relative  to  the  election  of  county  commis- 
sioners : 

.  **  County  commissioners  shall  be  elected 
on  general  ticket  of  each  county  by  the  qual- 
ified voters  of  the  several  counties  of  this 


See  also  31  L.  R.  A.  815;  34  L.  R.  A.  97;  45  L.  R.  A.  251. 
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fltate  on  tlie  Tuesday  next  after  the  first  Mon- 
day in  the  month  of  Noyember,  1867,  and 
on  the  same  day  in  every  second  year  there- 
after. Their  number  in  each  oouDty,  their 
compensation,  powers,  and  duties  shall  be 
such  as  are  now,  or  may  be  hereafter,  pre- 
scribed by  law.* 

Under  this  provision  five  county  commis- 
sioners were  elected  in  Frederick  county  in 
1891. 

The  Acts  of  the  General  Assembly  of 
Maryland  of  1890,  chap.  255,  proposed  the 
following  amendment  to  the  constitution  to 
be  submitted  to  the  voters  of  the  state  at  the 
general  election  in  1891 : 

*^  County  commissioners  shall  be  elected  on 
general  ticket  of  each  county  by  the  qualified 
Yoters  of  the  several  counties  of  the  state  on 
the  Tuesday  next  after  the  first  Monday  in 
the  month  of  November,  commencing  in  the 
year  1891 ;  their  number  in  each  county, 
their  compensation,  powers,  and  duties  shall 
be  such  as  are  now  or  may  be  hereafter  pre- 
scribed by  law ;  they  shall  be  elected  at  such 
time,  in  such  numbers,  and  for  such  periods, 
not  exceeding  six  years,  as  may  be  prescribed 
by  law." 

The  eonstitution,  article  14,  provides  as 
follows:  "The  general  assembly  may  pro- 
pose amendments  to  this  constitution :  pro- 
vided that  each  amendment  shall  be  embraced 
in  a  separate  bill  ...  to  be  entered  on 
the  journals  with  the  proposed  amendment" 
and  shall  be  submitted  to  the  voters  ""in  a 
form  to  be  prescribed  by  the  general  as- 
sembly. " 

The  general  assembly  by  Acts  of  1890,  chap. 
638,  prescribed  that  'wnenever  a  constitu- 
tional amendment,  or  other  question,  is  sub- 
mitted to  the  vote  of  the  people,  such  ques- 
tion shall  be  printed  upon  the  ballots  after 
the  list  of  candidates." 

The  relators  contended  that  the  proposed 
amendment  was  not  entered  on  the  Journals, 
and  was  not  printed  in  full  upon  the  ballots, 
where  it  was  simply  stated  as  **  Chapter  255 
of  Acts  of  1890,  entitled  'An  Act  to  Amend 
Section  One  of  Article  Seven  of  the  Constitu- 
tion of  This  State. '  Increasing  the  Term  of 
Office  of  County  Commissioners.  Described 
in  the  €k)vemor'B  Proclamation  as  Amend- 
ment No.  4." 

The  Constitution  by  article  14,  provides, 
with  reference  to  the  adoption  of  amend- 
ments, as  follows:  ''That  if  it  shall  appear 
to  the  governor  that  a  majority  of  the  votes 
cast  at  said  election  on  said  amendment 
.  .  .  were  cast  in  favor  thereof,  the  gov- 
ernor shall  by  his  proclamation  declare 
the  said  amendment  ...  to  have  been 
adopted  •  •  .  and  thenceforth  said  amend- 
ment •  •  •  shall  be  part  of  the  said  Con- 
stitution.* 

The  governor  issued  his  proclamation  on 
the  8d  day  of  December,  1891,  exactly  one 
month  after  the  election  at  which  it  had  been 
voted  on,  announcing  the  adoption  of  the 
above  proposed  amendment. 

The  Acts  of  the  General  Assembly  of  1892, 
chap.  283,  provided:  ''There  shall  be  five 
county  commissioners,  in  said  Frederick 
ooanty,  and  those  who  were  elected  at  the 
general  election  in  November,  A.  D.  1891, 
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shall  hold  their  office  for  six  years  from  the 
time  of  their  said  election,  and  the  term  for 
which  county  commissioners  of  said  county 
shall  hereafter  be  elected  shall  be  for  six 
years. " 

It  was  contended  on  the  part  of  the  appel- 
lants that  the  amendment  was  not  validly 
proposed  and  submitted,  and  that  even  if 
validly  adopted,  the  amendment  did  not  con* 
fer  upon  the  legislature  power  to  extend  the 
terms  of  the  commissioners  elected  in  1891, 
as  the  old  provisions  of  the  constitution  must 
remain  in  force  until  an  election  was  pro- 
vided for  and  held  under  the  new. 

Argued  before  Robinson,  Briscoe,  Mo- 
Sherry,  Fowler,  and  Bryan,  J  J, 

Messri.  William  P.  nanlaby*  Jr.,  W. 
H.  Hinka*  Hflumnond  Umer*  and  John 
C«  Hotter,  for  appellant : 

It  is  expressly  stipulated,  among  other 
things,  that  the  amendment  which  is  sought 
to  be  proposed  by  the  general  assembly  shall 
be  entered  on  the  Journals.  This  is  one  of 
the  essential  requisites  to  the  proposal  of  an 
amendment ;  and  yet  it  has  been  utterly  ig- 
nored by  the  body  which  alone  can  initiate 
alterations  in  the  organic  law. 

This  omission  on  the  part  of  the  legisla- 
ture, as  shown  by  the  Journals  themselves, 
vitiated  at  the  outset  the  attempted  amend- 
ment of  the  constitution. 

All  constitutional  provisions  are  impera- 
tive. 

Cooley,  Const.  Llm.  pp.  88,  98,  169,  180; 
F^le  V.  Lawrencey  8«  Barb.  177. 

This  is  especially  so  when  the  provisions 
relate  to  the  manner  in  which  laws  may  bo 
enacted. 

Baltimore  d  D.  P.  B,  (h.  y.  Pumphrej/, 
74  Md.  112;  Bpanolet  v.  Jaeoby,  14  111.  297, 
58  Am.  Dec.  571 ;  People  y.  Mahaney,  18  Mich. 
481 ;  PeopU  v.  Marlborough  Highway  Oamra, 
54  N.  T.  276;  Cooley,  Const.  Lim.  p.  164; 
Berry  v.  Baltimore  dk  D.  P.  B.  Co.  41  Md. 
462,  20  Am.  Rep.  69 ;  Legg  y.  Annapolis,  43 
Md.  208. 

Each  and  all  of  the  provisions  of  the  con- 
stitution prescribing  the  manner  in  which 
amendment  of  that  instrument  may  be  made, 
without  a  convention  of  the  people,  are  man- 
datory not  directory,  and  a  failure  to  comply 
with  any  of  the  requirements  thereof  malsea 
the  attempt  nugatory  and  void. 

Cooley,  Const.  Lim.  40 ;  State  y.  Smft,  69 
Ind.  518:  Hunt  y.  State,  22  Tex.  App.  896; 
Ramsey  County  Suprs.  v.  Heenan,  2  Minn. 
886;  Sutherland,  Stat.  Const.  g§  41,  45^ 
seq,;  Collier  v.  Frierson,  24  Ala.  100 ;  KoehUr 
y.  HiU,  60  Iowa,  548 ;  Opinion  oj  Justices,  6 
Cush.   578;    State  y.    Timme,  54  Wis.   818. 

In  this  case  the  constitutional  reouirement 
is  made  in  the  form  of  a  proviso  ana  thus  has 
peculiar  force  as  a  mandatory  provision.  A 
proviso  is  a  negation  of  authority  beyond  its 
prescribed  limits. 

Sedgw.  Stat.  &  Const.  L.  p.  49 ;  Kensing- 
ton  Dist.  Comrs.  v.  Keith,  2  Pa.  218 ;  Vowfuiee 
y.  Jackson,  85  U.  S.  10  Pet.  478,  9  L.  ed. 
499 ;  BUwdgood  y.  Mohawk  d  H.  B.  Co,  18 
Wend.  9,  81  Am.  Dec.  318. 

The  court  will  take  judicial  notice  of  the 
Journals  of  the  legislative  houses;  and  if  it 
should  appear  from  these  records  that  any 
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act  did  not  receive  the  reauisite  majority,  or 
that  in  respect  to  it  the  legislature  did  not 
follow  any  requirement  of  the  constitution, 
or  that  in  any  other  respect  the  act  was  not 
constitutionally  adopted,  the  courta  may  act 
upon  this  evidence  and  adjudge  the  statute 
void. 

Cooley,  Const.  Lim.  p.  163 ;  Berry  ▼.  Bal- 
timore d  D,  P.  B.  Co.,  Legg  v.  Annapolie, 
Spatigler  v.  Jacoby,  People  v.  Mdhaney  and 
People  V.  Marlborough  Highway  Comrs.  supra; 
Sedgw.  Stat.  &  Const.  L.  55 ;  Purdy  v.  Peo- 
ple, 4  Hill,  384;  Moody  v.  State,  48  Ala. 
115,  17  Am.  Rep.  28 ;  Bameef/  County  Supre. 
V.  Ileenan,  etipra;  Gardner  v.  Barney,  73  U. 
6.  6  Wall.  499,  18  L.  ed.  890. 

It  is  the  ri^ht  and  consequently  the  duty 
of  the  judicial  tribunals  to  determine  whether 
the  legislative  enactment  drawn  in  question 
in  a  suit  pending  before  them  is  repugnant 
to  the  Constitution  of  the  United  States,  or 
of  the  state,  and  if  so  bound  to  declare  it  in- 
operative and  void. 

Cooley,  Const.  Lim.  p.  198 ;  Norrie  v.  Ab- 
ingdon Academy  Trustees,  7  Oil  I  &  J.  7; 
Eolden  v.  James,  11  Mass.  896,  6  Am.  Dec. 
174 ;  Story,  Const.  877,  896 ;  BaUimare  db  D. 
P,  B,  Co,  V.  Pumphrey,  supra. 

The  constitutional  and  statutory  provisions 
make  it  an  essential  condition  to  the  valid 
submission  to  the  people  of  the  proposed 
amendment  that  it  snail  be  printed  upon  its 
ballots. 

The  form  of  submission  employed  was  al- 
together defective,  even  aside  from  the  con- 
stitutional and  statutory  requirements  gov- 
erning the  mode  of  statement. 

The  constitution  having  provided  that  the 
proposed  amendment  shoula  be  submitted  to 
the  people  in  a  form  to  be  prescribed  by  the 
general  assembly,  it  is  absolutely  necessary 
tnat  every  detail  of  the  form  prescribed 
should  be  strictly  complied  with  before  anv 
change  in  original  law  can  possibly  be  ef- 
fected. 

Cooley,  Const.  Lim.  40 ;  Opinion  of  Jus- 
tices, CoUier  v.  Frierson  and  Koehier  ▼•  HiU, 
supra. 

Assuming  that  all  of  the  requirements  had 
been  complied  with  in  the  proposal,  sub- 
mission, and  adoption  of  the  amendment 
in  question,  and  that  it  had  become  a  part 
of  the  constitution  of  the  state,  it  could 
not  have  become  such  until  the  governor's 
proclamation  was  issued  declaring  it  such, 
which  proclamation  was  not  issued  until  the 
8d  day  of  December,  1891.  Whenever  a  stat- 
ute prescribes  the  time  when  it  shall  take 
effect  every  provision  and  clause  of  the  act, 
whether  it  be  for  making  any  new  law,  or 
for  repealing,  qualifying,  or  amending  any 
old  one,  is  absolutely  suspended  until  the 
time  limited  for  it  to  take  effect  an  Ives;  to 
the  same  effect  and  purpose,  as  if  it  had  been 
passed  on  that  day.  Ajid  the  same  rule  ap- 
plies with  equal  or  greater  force  in  regard 
to  constitutional  amendments.  The  instru- 
ment prescribes  and  limits  the  time  when 
they  shall  become  part  of  the  constitution. 

Opinion  of  Justices,  8  Gray,  605 ;  Biee  ▼. 
Buddiman,  10  Mich.  126 ;  State  v.  Timme, 
64  Wis.  818. 

The  declaration  contained  in  the  proposed 
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amendment,  that  "county  commissioners 
shall  be  elected,  etc.,  on  the  Tuesday  next 
after  the  first  Monday  in  November,  com- 
mencing the  year  1891, " — was  impotent  to  af- 
fect their  election;  they  would  have  beex» 
elected  just  the  same  had  the  proposed  amend- 
ment failed  to  receive  a  majority  of  the  votes 
cast  upon  it  in  its  favor.  It  is  impossible  to 
command  in  the  present  a  thing  to  be  done 
in  a  time  that  has  passed. 

Oroome  v.  Owinn,  48  Md.  631. 

So  far  as  the  provisions  of  the  amendment 
are  Inconsistent  with  the  previous  provisions- 
of  the  constitution  they  vacate  and  annul  the 
former,  but  in  all  other  respects  the  former 
provisions  remain  in  force,  and  in  so  far  a» 
the  proposed  amendment  may  have  been  de- 
fective for  want  of  mention  of  the  act  of  the 
constitution  in  its  submission  to  the  voters^ 
it  was  equally  incompetent  for  the  legisla- 
ture to  supply  that  defect  by  its  act  alone. 

Opinion  of  Justices,  supra;  State  v.  Maeofk 
County  Ct.  41  Mo.  458 ;  StaU  v.  Timme,  supra. 

It  cannot  be  successfully  contended  that 
the  words  **  Commencing  in  the  year  1891*^ 
were  intended  to  have  any  retroactive  force 
or  significance,  or,  if  so  intended,  that  the 
court  will  so  construe  them. 

Story,  Const,  g  400;  Orooms  ▼.  Omnn„ 
supra. 

A  statute  will  be  construed  as  prospective- 
and  operating  in  futuro  only  unless  the  in- 
tention of  the  legislature  to  give  it  a  retroact- 
ive effect  is  expressed  in  language  too  clear 
and  explicit  to  admit  of  a  reasonable  doubt. 
Constitutional  provisions  especially  are  to 
be  construed  as  operating  prospectively. 

Cooley,  Const.  Lim.  76,  870 ;  Chieoffo  v. 
Bumsey,  87  111.  848 ;  State  ▼.  Macon  Oounii^ 
Ct.  supra;  Clark  v.  BaUimore,  29  Md.  277 ;. 
WHUams  v.  Johnson,  80  Md.  500,  96  Am. 
Dec.  618. 

The  Act  of  1892  attempted  to  extend  th& 
time  for  which  county  commissioners  for 
Frederick  countv  elected  in  1891  should  hold 
their  offices  to  six  years  instead  of  two  years, 
for  which  they  were  elected.  This  was  ut- 
terly incompetent  for  the  legislature  to  do,, 
even  had  the  proposed  amendment  been  reg- 
ularly adopted. 

Peapie  v.  BuU,  46  N.  Y.  57,  7  Am.  Rep. 
802 ;  Page  v.  AUen,  58  Pa.  338,  98  Am.  Dec. 
272 ;  PeopU  v.  McRinney,  52  N.  T.  378 ;  Staite 
V.  Jwrrett,  17  Md.  309. 

The  constitution  most  emphatically  de- 
clares Uiat  county  commissioners  shall  be 
elected  by  the  people  and  the  legislature  can- 
not change  it  by  appointing  these  officers. 
It  might  as  well  assume  to  extend  the  term  of 
its  own  members. 

Declaration  of  Rights,  Md.  Const,  arts.  3, 
34,  44;  Md.  Const,  art.  7,  §  1,  art.  3,  §  33. 

Messrs.  Charles  V.  S.  Levy*  J.  Roger 
McSherry»  and  John  E.  B.  Wood,  for 
appellees : 

Neither  the  constitution  nor  the  act  of  as- 
sembly requires  that  the  amendment  should 
be  printed  in  full  on  the  ballot,  nor  has  such 
been  the  practice  in  this  state. 

Const,  art.  14 ;  Act  1890,  chap.  265 ;  Act 
1890,  chap.  538. 

The  amendment,  having  been  adopted  by 
a  majority  of  the  qualified  voters  voting 
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upon  the  same,  became  a  part  of  the  consti- 
tution of  the  state,  and  was  so  proclaimed 
bj7  the  governor  as  required  bv  the  constitu- 
tion, and  repealed,  supersedeci,  and  took  the 
place  and  stead  of  section  1  of  article  7  of 
the  Constitution,  as  it  existed  prior  to  the 
amendment. 

The  Act  of  1892  is  entirely  constitutional 
and  directly  authorized  by  the  constitution 
as  amended,  but  even  if  the  Act  of  1892  be 
a  nullity  in  so  far  as  it  fixes  the  term  of  of- 
fice of  the  county  commissioners  elected  in 
1891,  then  there  is  no  law  directing  an  elec- 
tion to  be  held.  Then  the  legislature  has 
failed  to  pass  a  law  desiniating  the  time  of 
election,  and  there  is  no  law  on  the  subject, 
and  the  courts  hare  no  means  and  no  power 
to  avoid  the  effects  of  non-action  by  the  leg- 
ifilature. 

Myers  ▼.  EnglUh,  9  Cal.  841. 

There  will  be  no  interregnum  permitted, 
and  the  present  county  commissioners  will 
hold  over  until  their  successors  are  elected 
and  qualified. 

Tfumm  ▼.  Oismt,  4  Md.  189 ;  Sappington 
T.  aeaU,  14  Md.  40;  BM  v.  Carter,  65  Md. 
821. 

Retroactive  laws  are  not  forbidden  by  the 
Constitution  6f  the  United  States  or  of 
lUrylandf  and  even  in  states  where  retro- 
active acts  are  prohibited,  this  does  not  apply 
to  constitutional  provisions  or  amendments 
adopted  by  the  people  themselves. 

iMsAman  v.  Stijel,  41  Mo.  184,  97  Am. 
Dec.  268 ;  Baugher  ▼.  Jfeleon,  9  Gill.  805,  52 
Am.  Dec.  694 ;  Bagmttawi  v.  Sehnery  87  Md. 
198;  AndermmY.  Baker,2»Ud,  565;  0*Br%an 
T.  BaUtmare  OaufUy  Oomre,  51  Md.  15. 

Mr.  John  Preiitlas  Poe»  Atty-Oen.,  for 
appellee. 

Bryant  J.,  deliTerad  the  opinion  of  the 
court: 

The  counsel  on  both  sides  requested  that 
the  court  would  hear  this  cause  in  advance 
of  the  time  when  it  would  have  been  reached 
in  the  regular  course  of  the  docket  The 
creat  public  interests  involved  in  a  prompt 
decision  of  the  questions  presented  by  the 
record  required  that  we  should  accede  to  the 
request.  We  will  explain  the  manner  in 
which  the  case  arises.  The  appellants,  hav- 
ing been  nominated  bv  the  convention  of  the 
Republican  party  in  limerick  county  as  can- 
didates for  county  commissioners  in  said 
county,  desired  that  their  names  should  be 
placed  on  the  official  ballot  to  be  prepared 
by  the  supervisors  of  election.  The  appel lees 
were  the  supervisors  for  Frederick  county. 
Passing  by  some  matters  not  material  to 
be  mentioned,  we  may  state  that  the  candi- 
dates filed  in  the  circuit  court  for  Frederick 
county  a  petition  for  a  mandamus  requiring 
the  supervisors  to  place  their  names  on  the 
ofilcial  ballot.  After  answers,  the  court 
passed  Aprojorma  order  dismissing  the  peti- 
tion. 

The  Act  of  1892,  chap.  288,  provided  as 
follows:  ** There  shall  be  five  county  com- 
missioners of  said  county,  and  those  who 
were  elected  at  the  general  election  in  No- 
vember, A.  D.  1891,  shall  hold  their  office 
for  six  years  from  the  time  of  their  said  elec- 
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tion,  and  the  term  for  which  county  commis- 
sioners of  said  county  shall  hereafter  be 
elected  shall  be  for  six  years. "  This  Act  waa 
passed  on  the  assumption  that  the  amendment 
to  section  1  of  article  7  submitted  to  the 
popular  vote  in  November,  1891,  is  legally 
a  part  of  the  constitution  of  the  state.  That 
amendment  is  in  these  words :  **  County  com- 
missioners shall  be  elected  on  general  ticket 
of  each  count v  by  the  qualified  voters  of  the 
several  counties  of  the  state,  on  the  Tuesday 
next  after  the  first  Monday  in  the  month  of 
November,  commencing  in  the  year  eighteen 
hundred  and  ninety-one;  their  number  in. 
each  countv,  their  compensation,  powers,  and 
duties  shall  be  such  as  now  or  may  be  here- 
after prescribed ;  they  shall  be  elected  at  such 
times,  in  such  numbers,  and  for  such  periods, 
not  exceeding  six  years,  as  may  be  prescribed 
by  law."  if  this  amendment  was  validly 
adopted,  and  if  the  act  ol  assembly  was  au- 
thorized by  it,  there  was  no  vacancy  in  the 
county  commissioners'  ofiice,  and  the  namea 
of  the  candidates  above  mentioned  could  not 
properly  be  placed  on  the  official  ballot.  Let 
us  then  consider  these  two  questions.  The 
fourteenth  article  of  the  constitution  pre- 
scribes the  mode  in  which  it  may  be  amended. 
It  declares  that  ''the  general  assembly  may 
propose  amendments  to  this  constitution ; 
provided  that  each  amendment  shall  be  em- 
braced in  a  separate  bill,  embodying  the 
article  or  section  as  the  same  will  stand  when 
amended  and  passed  by  three  fifths  of  all  the 
members  elected  to  each  of  the  two  houses, 
by  yeas  and  nays,  to  be  entered  on  thejour- 
nals  with  the  proposed  amendment. "  We  find 
that  the  legislature,  by  the  Act  of  1890,  chap. 
255,  proposed  an  amendment  to  section  1  of 
article  7,  and  that  the  act  was  passed  by  three 
fifths  of  all  the  members  electea  to  each  house. 
It  was  stated  on  the  lournal  of  each  house  that 
''An  Act  to  Amend  Section  One  of  Article 
Seven  of  the  Constitution  of  This  State"  waa 
passed,  and  the  yeas  and  nays  are  set  forth, 
being  more  than  three  fifths  of  all  the  mem- 
bers elected  to  each  house.  The  req  u  i  rementa 
of  the  constitution  were  in  all  respects  ob- 
served, unless  it  is  necessary,  as  maintained 
by  the  appellants,  that  the  act  should  be  set 
out  verbatim  on  the  journals.  Each  house 
had  the  bill  in  its  possession  when  it  passed 
it,  and  the  bill  was  fully  and  clearly  identi- 
fied by  its  title.  There  would  have  been  no> 
greater  certainty  if  every  word  of  it  hjid  been 
recited.  We  must  give  a  reasonable  con- 
struction to  the  words  of  the  constitution. 
There  was  but  one  bill  with  this  title.  The 
entries  on  the  journals  of  the  two  houses  that 
this  bill  bad  been  passed  by  the  yeas  and 
nays,  which  were  stated,  described  their  leg- 
islative action  as  distinctly  as  it  could  be 
expressed.  The  yeas  and  nays  were  associ- 
ated as  closely  as  possible  witii  the  enactment 
contained  in  the  bill,— that  is  to  say,  with 
the  proposed  amendment.  It  was  not  in  the 
power  of  any  person  to  mistake  the  meaning 
of  the  entry.  In  the  amendments  of  the  con- 
stitution, heretofore  passed,  the  same  fonn 
of  entry  was  adopted.  The  Act  of  1874,  chap. 
364,  proposed  the  amendment  regulating  and 
restricting  the  right  of  removal  of  causes  for 
trial,  and  the  Act  of  1880,  chap.  417,  pro- 
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posed  the  amendment  respecting  the  election 
of  judges.  In  each  case  tlie  entries  on  the 
journals  of  the  two  houses  were  in  the  same 
form  as  in  the  present  instance.  When,  how- 
ever, they  were  ratified  by  the  people  and 
proclaimed  by  the  governor,  they  were  ac- 
cepted by  all  'departments  of  the  government 
as  validly  adopted.  Under  their  authority, 
ever  since  their  adoption,  causes  have  been 
removed  for  trial  from  one  court  to  another, 
and  all  iudicial  elections  have  been  held. 
We  should  do  immeasurable  evil  if  we  should 
now  express  an  opinion  which  should  throw 
doubt  on  their  validity. 

The  14th  article  of  the  Constitution  also 
requires  that  the  proposed  amendment  shall 
be  submitted  to  the  qualified  voters  of  the 
state  for  adoption  or  rejection  in  a  form  to 
be  prescribed  by  the  general  assembly.  This 
form  was  duly  prescribed  in  the  Act  of  1890. 
It  is  also  required,  when  two  or  more  amend- 
ments are  submitted  to  the  voters,  that  each 
amendment  shall  be  voted  on  separate! v. 
Several  amendments  were  proposed  by  the 
Legislature  of  1890.  It  Is  made  the  dut^  of 
the  governor  to  make  publication  of  the  bills 
which  propose  amendments.  The  votes  cast 
for  and  against  them  must  be  returned  to  hi  m, 
and,  if  it  shall  appear  to  him  that  a  major- 
ity has  voted  in  lavor  of  an  amendment,  he 
is  directed  by  his  proclamation  to  declare 
that  it  has  been  adopted  by  the  people,  and 
thenceforth  it  becomes  a  part  of  the  consti- 
tution. Now,  by  his  proclamation  of  De- 
cember 8,  1891,  the  governor  did  declare  that 
the  amendments  submitted  to  the  vote  of  the 
people  had  been  voted  on  separately,  and  that 
certain  of  them,  including  the  one  now  in 
question,  had  received  a  majority  of  the  votes 
cast,  and  had  been  adopted  by  the  people  as 
parts  of  the  constitution.  It  will  be  seen 
that  the  constitution  confides  to  the  governor 
exclusively  the  power  and  duty  of  ascertain- 
ing the  result  of  the  vote  from  an  examination 
of  the  returns  made  to  him ;  and,  on  his  proc- 
lamation that  a  proposed  amendment  has 
received  a  majority  of  the  votes  cast,  it  be- 
comes eo  inatanti  a  part  of  the  constitution. 
There  is  no  reference  of  the  question  to  any 
other  officer  or  to  any  other  department.  It 
is  committed  to  the  governor  without  qualifi- 
cation or  reserve,  and  without  appeal  to  any 
other  authority.  Most  certainly  no  jurisdic- 
tion is  conferred  on  this  court  to  revise  his 
decision.  It  may  be  asked  what  is  to  be  done 
in  case  the  governor  should  violate  his  duty, 
•and  wrongiully  proclaim  an  amendment  as 
adopted  which  in  point  of  fact  had  been  re- 
jected. It  would  not  be  becoming  in  this 
court  to  suppose  that  such  a  contingency 
would  ever  happen.  The  courtesy  due  to  the 
executive  department  forbids  us  to  entertain 
such  a  conjecture.  But  if,  unhappily,  in 
future  times,  it  ever  should  occur,  assuredly 
a  sufficient  remedy  will  be  found.  The  re- 
sources of  a  free  government  are  ample,  and 
will  always  be  found  adequate  to  punish 
and  redress  offenses  against  its  sovereignty. 
Having  neither  the  means  nor  the  jurisdic- 
tion to'determine  the  result  of  the  voting  on 
the  amendment,  we  disclaim  all  Intention  to 
investigate  the  question ;  but  nevertheless  we 
will  advert  to  a  suggestion  made  on  this  sub- 
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ject.  A  sample  ballot  has  been  filed  In  the 
cause  showing  how  the  amendments  were 
voted  on  in  Frederick  county,  and  we  shall 
assume,  for  the  purposes  of  the  argument, 
that  the  same  ballot  was  used  in  all  the  coun- 
ties which  voted  under  the  Australian  8y»> 
tem.  In  this  ballot,  under  the  head  of  ** Con- 
stitutional Amendments,"  this  amendment  is 
described  in  these  words:  "Chapter  255  of 
Acts  of  1890,  entitled  'An  Act  to  Amend 
Section  One  of  Article  Seven  of  the  Constitu- 
tion of  This  State. '  Increasing  the  term  of 
office  of  county  commissioners.  Described 
In  the  governor's  proclamation  as  '  Amend- 
ment Tnimber  Four. '  "  It  has  been  argued 
for  the  appellants  that  these  words  do  not 
adequately  describe  the  amendment.  It  is 
difficult  to  see  how  it  could  be  designated 
more  definitely.  And  it  is  said  that  the 
words  *^  increasing  the  terms  of  office  of  coun- 
ty commissioners''  convey  an  untrue  account 
of  its  nature.  The  other  words  used  desig- 
nate with  absolute  certainty  the  amendment 
to  be  voted  for,  and  therefore  these  words 
would  not  be  misleading,  even  if  not  entirely 
accurate.  The  proposed  amendment  would 
confer  on  the  legislature  the  power  to  length- 
en the  terms  of  county  commissioners,  and  it 
could  hardly  be  said  that  they  could  be 
shortened,  inasmuch  as  they  were  to  be  elect- 
ed on  a  general  ticket,  and  therefore  their 
election  could  not  occur  more  than  once  in 
two  years,  and  so  the  existing  term  of  two 
years  cou Id  not  be  shortened.  But  there  were 
nine  counties  not  subject  to  the  Australian 
law.  If  all  the  votes  cast  under  the  Aus- 
tralian system  should  be  rejected,  we  are 
not  informed  how  the  counties  voted  which 
were  not  subject  to  this  system.  This  con- 
sideration alone  will  show  how  futile  would 
be  the  attempt  on  the  part  of  this  court  to 
determine  the  state  of  the  vote  on  this  amend- 
ment. 

It  has  been  said  that  the  terms  of  this 
amendment  direct  an  election  to  be  held  in 
November,  1891,  whereas  it  was  not  pro- 
claimed until  December  of  the  same  year, 
and  could  not  become  a  part  of  the  constitu- 
tion until  proclamation  was  made.  It  is  in- 
sisted, therefore,  that  something  incongruous 
and  impossible  is  commanded,  to  wit,  in 
December  it  is  ordered  that  an  election  ^all 
take  place  on  a  day  which  is  already  passed. 
It  must  be  admitted  that  the  diction  of  this 
amendment  might  be  easily  improved.  But 
we  are  not  engaged  about  a  question  of  verbal 
criticism.  We  must  det^mine  the  meaning 
of  the  words  employed  according  to  the  in- 
tention of  the  legislature  which  proposed  this 
section,  and  of  the  people  who  adopted  It. 
The  existing  section  was  to  be  obliterated 
from  the  constitution,  and  the  new  section 
was  to  be  substituted  in  its  place.  When 
the  amendment  went  into  effect,  the  new  sec- 
tion was  the  only  part  of  the  constitution 
which  gave  the  legislature  the  power  to  de- 
termine the  number  of  county  commissioners, 
the  times  at  which,  and  the  periods  for 
which,  they  should  be  elected.  If  the  sec- 
tion be  construed  without  subtlety,  it  is  not 
difficult  to  see  the  practical  purpose  which 
it  was  intended  to  accomplish.  Its  obvious 
meaning  is  that  the  commissioners  elected  in 
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NoTomber,  1891,  were  to  be  subject  to  its 
proTisions  in  case  it  should  be  adopted. 
When  they  were  elected,  it  was  not  known 
how  long  they  were  to  hold  their  offices.  If 
the  amendment  should  be  rejected,  they 
would  hold  for  two  years  under  the  existing 
section,  but,  if  it  should  be  adopted,  their 
terms  would  be  for  such  periods,  not  exceed- 
in?  six  years,  as  might  be  determined  by 
law.  The  Act  of  1890,  chap.  255,  proFided 
that  the  commissioners  elected  for  Frederick 
county  should  hold  their  offices  for  six  years 
from  the  time  of  their  election,  and  that  the 
term  of  those  hereafter  elected  should  be  six 
years.  This,  to  be  sure,  is  a  local  law,  ap- 
plicable only  to  Frederick  county;  but  the 
errant  of  power  to  the  legislature  is  general, 
and  there  is  uo  requirement  that  the  length 
of  tbfi  terms  should  be  uniform  throughout 


the  state,  any  more  than  that  the  numbera 
should  be  the  same  in  each  county. 

It  will  be  seen  that  we  think  that  tha 
amendment  in  question  was  yalidly  adopted 
as  a  part  of  the  constitution,  and  that  the  act 
of  assembly  which  we  hare  mentioned  is  con- 
stitutional. A  question  was  made  whethei' 
there  had  been  such  a  demand  on  the  super- 
visors, and  such  a  refusal  by  them,  as  would 
entitle  the  appellants  to  a  writ  of  mandamus ; 
and  there  were  other  questions  debated  at  the 
bar  of  much  interest  and  importance.  We 
think  it  best  to  pass  over  them,  and  rest  our 
decision  exclusfyely  on  the  constitutional 
questions  which  we  have  been  considering. 
They  will  put  an  end  to  this  case,  and  the 
public  interest  requires  that  they  should  be 
settled. 
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P.  W.  MUELLER,   Appt, 
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1.  The  sadden  mtopping  of  a  atreet-eair 
izifk*OBt  of  a  ftineral  iwoce— lon»  whioh 
causes  the  carriages  to  stop  ao  suddenly  that  the 
pole  of  the  seoond  one  breaks  into  the  oarriaffe  In 
front  of  it,  is  the  cause  of  the  damage  to  such 
oarriage,  and  mrikes  the  stareet  railway  company 
liable  therefor,  if  the  stoppisff  was  negligent. 

8.  ObfltmctiBfir  &  street  hy  a  street-ear 
in  Tlolatlon  of  a  penal  ordinance  is  suffi- 
cient  proof  of  neglltreaoe.on  the  part  of  the  street 
mOway  compaDy  to  make  it  liable  for  damages 
to  one  carriage  by  the  pole  of  another  in  a  fu- 
neral prooesBion,  which  is  suddenly  stopped  by 
the  stopping  of  the  oar  at  a  croBBlng. 

(November  7, 1888.) 

APPEAL  by  plaintiff  from  a  Judgment 
of  the  Superior  Court  for  Milwaukee 
Ck>unty  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  injuries  to 
plaintiff's  carriage,  whiSi  were  alleged  to 
fiave  been  causeof  by  the  negligence  of  de- 
fendQut.     Bewrud. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 
Mr.  Jolm  J.  McAnlilTe,  for  appellant : 
Upon  the  question  of  proximate  cause  the 
court  proceeded  upon  the  theory  that  other 
causes  than  the  stopping  of  the  car,  viz.  :  the 
farmer's  team  and  the  driver  of  the  carriage 
following  plaintiff  combined  to  produce  the 
injury  complained  of,  and  that  because  the 
stopping  of  defendant's  car  was  not  the  sole 
cause  of  the  injury,  the  plaintiff  could  not 
recover  against  the  defendant,  or  in  other 
words,  the  act  of  the  defendant  was  not  the 
proximate  cause  of  the  injury. 


In  this  the  court  below  followed  the  rule 
adopted  in  Massachusetts,  but  that  is  not  the 
rule  in  this  state. 

Stetler  ▼.  OMcmo  d  iT.  W.  R.  Oo.  46  Wis. 
497 ;  AUd7h9on  v.  Goodrich  Tramp.  Oo.  60  Wis. 
141,  60  Am.  Rep.  853*  Pajnoorth  v.  MH- 
waukee,  64  Wis.  889 ;  Sherman  ▼.  Menotnons$ 
Miver  Lumber  Oo.  1  L.  R.  A.  178,  73  Wis. 
133 ;  MeOlure  ▼.  Sparta,  84  Wis.  369.  See  also 
SeUick  ▼.  Lake  ^ore  d  M.  S.  R  Oo.  18  L. 
R.  A.  154,  98  Mich.  875;  OampbM  y.  SUH- 
water,  83  Minn.  808,  60  Am.  Rep.  667; 
Shearm.  &  Redf.  Neg.§  89;  Cooley,  Torts, 
p.  76,  and  note  to  p.  78;  3  Thomp.  Neg. 
1084 ;  Orimee  ▼.  Louisville,  N.  A.  d  0.  & 
Oo.  8  Ind.  App.  678,  and  oases. 

If  there  was  any  question  in  the  case  at 
bar  as  to  what  was  the  proximate  cause  of 
the  Injury,  that  question  should  have  been 
submittea  to  the  fury. 

/^tler  ▼.  OMeago  d  K  W.  R  Oo.  eupra; 
Durgin  ▼.  Munaon,  9  Allen,  896,  85  Am. 
Dec.    770. 

Meeere,  Miller*  Noyee  A  MiUer*  for  le* 
spondent : 

Unless  the  statute  is  meant  to  be  highly 
penal  itnd  unjust.  It  must  always  appear 
from  the  evidence  that  the  failure  to  observe 
the  statutory  duty  was  the  proximate  cause 
of  the  injury  that  followed. 

16  Am.  &  Eng.  Encyclop.  Ijaw,  433,  and 
cases  cited ;  Hayee  ▼.  Miehigan  Oent.  R,  Oo. 
Ill  U.  S.  338,  28  L.  ed.  410. 

The  immediate  cause,  which  Is  adequate 
to  charge  the  party  putting  it  forth,  is  any 
wrong  sufficient  in  magnitude  for  the  law  to 
take  cognizance  of  it,  wherefrom,  operating 
either  alone  or  in  conjunction  with  anything 
else,  the- injury  comes  as  a  first,  final,  or  in- 
termediate consequence,  and  the  inadequate 
remote  cause,  which  is  not  sufficient  to 
charge  the  par  y,  is  one  which  has  so  far  ex- 
pended itself  that  its  influence  in  producing 


NOTB.— As  to  proximate  cause  of  Injuries  on  a 
highway,  see  Smith  v.  Kanawha  Ck)UDty  Ct  (W. 
Vb.)  8  L.  B.  a.  as,  and  fiot«,  also  note  to  Smethurst 
V.  Independent  Cong.  Church  Fropfs.  (MaasJ  9  L. 
31 U  R.  A.  46 


R.  A.  60S,  also  Glbney  v.  State  (N.  T.)  19  L.  R  A« 
866;  Bowes  v.  Boston  (Mass.)  15  L.  R.  A.  865;  Cbsm- 
berlain  v.  Oshkosh  (Wis.)  19  L.  B.  A.  618;  Joliet  v. 
Shufelt  (111.)  18  Lb  R.  A.  750. 


See  also  47  L.  R.  A.  788. 
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tlie  injury  Is  too  minute  for  the  law's  notice ; 
or  a  cause  which  some  independent  force 
merely  took  advantaj^e  of  to  accomplish 
0omething  not  the  probable  or  natural  effect 
thereof. 

Bishop,  Non  Cont.  Law,  §  41. 

In  order  to  warrant  a  finding  that  negli- 
gence, or  an  act  not  amounting  to  wanton 
wrong,  is  the  proximate  cause  of  an  injury, 
it  must  appear  that  the  injury  was  the  natu- 
ral and  probable  consequence  of  the  negli- 
fence  or  wrongful  act,  and  that  it  ought  to 
ave  been  foreseen  in  the  light  of  the  attend- 
ing circumstances. 

Milwaukee  db  St.  P.  R,  Co,  v.  Kellogg,  94 
U.  8.  469,  24  L.  ed.  256 ;  Atkineon  v.  Oood- 
rich  Transp.  Co.  60  Wis.  161,  50  Am.  Rep. 
852. 

The  stopping  of  the  car  was  ^a  cause, 
which  some  independent  force  took  advan- 
tage of  to  accomplish  something  not  the  prob- 
able or  natural  effect  thereof.  "^ 

SeUeek  ▼.  Lake  Sliare  d  M.  8.  B.  Co.  58 
Mich.  196;  Pittsburgh,  0.  d  St.  L.  R.  Co.  v. 
Btaley,  41  Ohio  St.  118 ;  Jackton  y.  Na$/iviUe, 
a  <fc  St.  L.  R.  Co.  18  Lea,  491.  49  Am. 
Rep.  668 ;  Br<nDn  y.  Wabash,  St.  L.  dt  P.  R. 
Co.  20  Mo.  A  pp.  222;  McCandleu  y.  C?dcago 
AN.  W.  R.  Co.  71  Wis.  41, 

OrtoBiv  e/.,  deliyered  the  opinion  of  the 
court: 

The  facts  of  this  case  are  as  follows :  The 
plaintiff  was  an  undertaker  and  Hyeryman, 
and  occupied  his  own  carriage  In  front  of  a 
funeral  procession  of  carriages  and  buggies, 
going  north  in  Fourteenth  street,  in  Mil- 
waukee, towards  the  cemetery.  About  the 
time  the  plaintiff  arrived  at  the  crossing  over 
North  avenue,  the  car  of  the  defendant  was 
at  the  same  crossing,  going  north  on  said 
avenue,  and  the  car  was  suddenly  stopped 
directly  across  Fourteenth  street,  which  com- 
pelled the  plaintiff  to  stop  suddenly  within 
about  five  feet  of  the  car.  This  caused  the 
first  carriage  in  the  rear  also  to  stop  suddenly, 
and  its  pole  came  in  contact  with  the  rear  of 
his  carriage,  and  broke  in  its  panels,  and 
such  injury  is  the  plaintiff's  cause  of  action. 
There  was  no  evidence  in  the  case  that  ma- 
terially changed  or  modified  this  statement 
of  the  facts,  although  there  was  some  testi- 
mony whicii  we  think  tended  more  to  con- 
fuse the  case  than  to  affect  its  merits.  As 
the  plaintiff  was  so  stopped  by  the  car,  he 
turned  his  horses  to  the  right,  thinking  that 
perhaps  he  might  go  around  the  car  on  that 
side,  but,  just  as  he  did  so,  he  met  the  team 
of  a  farmer  which  had  come  down  from  the 
north,  and  which  was  trying  to  get  around 
the  car  on  that  side.  The  plaintiff  therefore 
turned  his  horses  to  the  leit,  to  get  them  out 
of  his  way,  and  the  farmer  drove  around  the 
east  end  of  the  car  by  going  in  the  gutter 
and  on  the  sidewalk.  There  is  no  evidence 
that  the  carriage  of  the  plaintiff  was  moved 
at  all  from  its  first  position  when  stopped. 
The  heads  of  the  horses  only  were  turned. 
"When  asked,  **  Were  your  horses  in  the  rear 
of  the  car?"  the  plaintiff  answered,  ''No, 
sir;  we  just  wanted  to  turn  around,  you 
know ;"  and  repeated  it.  The  plaintiff's  car- 
ringe  was  not  stopped  by  the  farmer's  team, 
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as  the  learned  counsel  of  the  defendant  con- 
tends. It  is  not  likely  that  such  a  funeral 
procession  would  drive  out  into  the  irutter, 
and  on  the  sidewalk,  to  get  around  tfie  car, 
and  the  defendant  could  not  make  such  an- 
unreasonable  demand.  It  is  very  clear  troux 
the  evidence  that  whatever  the  plaintiff  did 
or  suffered  in  this  emergency  was  caused  by 
the  sudden  stopping  of  the  car.  A  person 
who  was  in  the  second  carriage  testified  that 
the  plaintiff's  carriage  was  stopped  by  the- 
car,  and  was  still  standing  there  when  the 
pole  of  his  carriage  crashed  into  it,  and  a> 
person  who  rode  in  a  top  buggy  100  feet  back 
testified  that  he  heard  the  **  smash"  and  break- 
age about  the  time  his  buggy  was  stopped, 
and  he  looked  ahead,  and  saw  the  car  acrosa 
the  street.  This  must  all  have  occurred  al- 
most instantly.  There  was  no  time  for  de- 
liberation. The  plaintiff  supposed  that  the- 
car  would  move  right  on,  and  its  stopping 
suddenly  took  him  by  surprise.  All  the- 
carriages  were  following  his  closely,  and 
they  were  all  stopped  about  the  same  time 
by  the  car  of  the  defendant.  If  the  second 
carriage  had  not  been  following  closely  upon^ 
the  first,  its  pole  would  not  have  been  rui^ 
into  its  rear,  as  it  was.  If  there  was  possibly 
any  other  pretended  cause  of  the  injury,  it 
was  connected  and  concurred  with  the  sudden 
stopping  of  the  car  as  the  primary  cause, 
and  does  not  relieve  the  defendant.  But  all 
of  such  pretended  intervening  causes  wera- 
only  conditions,  upon  which  the  first  main 
cause  operated,  or  with  which  it  concurred 
to  effect  the  injury. 

On  the  conclusion  of  the  plaintiff's  evi- 
dence, the  defendant  moved  for  a  nonsuit, 
which  was  granted,  on  the  ground,  it  is  said» 
that  the  stopping  of  the  car  was  not  the  prox- 
imate cause  of  the  inj  urv.  The  damages  are 
said  to  be  proximate  when  they  are  the  di- 
rect, immediate,  ordinary,  usual,  and  natural 
result  of  the  negligence,  and  therefore  might 
have  been  reasonably  expected,  "in  jure 
causa  proxima  non  remota  $peetatur.'**  The 
damages  must  follow  the  negligence  as  the 
efficient  cause,  in  unbroken  sequence,  with- 
out any  intervening  independent  causes  to- 
ureak  the  continuity. 

It  seems  to  usthat  this  case  comes^most 
clearly  within  these  familiar  principles. 
The  carriages  were  nearly  in  '^ touch,"  and 
connected.  Tike  one  machine,  and  this  si^den 
stopping  of  the  car,  as  the  cause,  operated 
on  ail  alike  and  nearly  at  the  same  time,  and 
the  injury  was  within  this  unbroken  se- 
quence, if  each  carriage,  except  the  last, 
had  been  injured  in  the  same  manner,  the 
damages  would  have  been  proximate  to  thi8> 
sudden  stopping  of  the  car.  It  would  be 
difficult  to  suppose  a  case  that  more  perfectly 
illustrates  the  principle  of  proximate  dam- 
ages than  this.  All  that  occurred  at  the  time 
that  could  possibly  affect  the  plaintiff  was- 
connected  with,  and  the  consequence  of,  the 
stopping  of  the  car  across  the  street.  The 
following  are  a  few  cases  peculiarly  illustra- 
tive of  these  principles  in  application  to  thi^ 
case.  The  celebrated  Squ&  Case,  (Scott  t. 
SJuipherd,)  8  Wils.  408,  2  W.  Bl.  892 ; Cooley, 
TorU,  71;  Oliver  y.  LaVaUs,  86  Wis.  «»;. 
Stewart  y.  Ripon,  88  Wis.   684;  Brown  t.. 
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Ckieaffo,  M,  d  St.  R  B,  Co,  64  Wis.  842.  41 
Am.  Rep.  41 ;  MeNamara  ▼.  GltntontiUe,  62 
Wis.  207,  51  Am.  Rep.  722;  MitteUtadt  v. 
Morrwm,  76  Wis.  266 ;  Garter  v.  Toums,  «8 
Mass.  667,  96  Am.  Dec.  682 ;  Oujf  ▼.  Newark 
di  N,  y.  R.  Co,  85  N.  J.  L.  82.  10  Am.  Rep. 
205 ;  Selliek  ▼.  Lake  Shore  d  M.  S.  R.  Go,  98 
Mich.  876,  18  L.  R.  A.  154;  Mineon  v.  North- 
Hfestem  Teleph.  Bxeh.  Go,  48  Minn.  438;  West 
T.  Ward,  77  Iowa,  828;  Alabama  G,  S.  R, 
Co.  ▼.  Chapman,  80  Ala.  616;  Brown  v. 
Wabash,  St.  L,  d  P.  R.  Go.  20  Mo.  App, 
222.  Tliese  cases  are  none  of  them  clearer 
examples  of  what  are  proximate  causes  than 
this  case  presents,  but  thej  illustrate  the 
principles  very  clearly. 


It  seems  to  be  conceded  that  the  car  ob- 
structed Fourteenth  street,  in  yiolation  of  a 
penal  ordinance  of  the  citj.  This  fact  was 
suflScient  proof  of  negligence.  Mittelstadt  v. 
Morrison,  supra;  Wright  y.  Maiden  d  M.  R 
Go.  4  Allen,  288;  Hall  v.  Ripley,  119  Mass. 
185;  HariUm  y.  South  Boston  Horse  R.  Co. 
129  Mass.  810.  We  are  compelled  to  differ 
from  the  learned  superior  court,  and  bold 
that  the  plaintiff  made  a  case  which  would 
support  a  verdict  in  his  favor,  and  that  it 
was  therefore  error  to  grant  the  nonsuit  and 
render  a  judgment  dismissing  the  complaint. 

Tlie  judgment  of  the  Superior  Court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


VERMONT  SUPREME  COURT. 


Henry  L.  80WLE8 

V. 

William  P.  MOORE  et  al 

(65yt.828.) 

l^m,'%r§ng  a  hole  in  lee  apon  » lake  with- 
out beingf  fl^uarded  as  required  by 
statatOy  wben  ft  is  near  a  line  of  public  traveU 


does  not  make  one  liable  for  the  loss  of  horses 
which  plunged  into  tbe  hole  when  friarhtened 
and  running  away,  unleae  tbe  guard  required  by 
statute  would  have  prevented  the  loss. 

(April  22. 1808.) 

EXCEPTIONS  by  plaintiflf  to  ruling  of  the 
Grand  Isle  County  Court  made  during  the 
trial  of  an  action  brought  to  recover  the  value 


KOTB.— Denial  of  IfobOttv  for  negligence  in  foQing  to 
take  vreeautians  required  by  statute  on  the  ground 
that  they  would  have  been  insuffleicnt  to  prevent 
injury. 

Host  of  the  cases  hi  which  this  question  has  been 
deoided  have  been  those  where  a  railroad  company 
has  failed  to  comply  with  some  statutory  require- 
ment. The  majority  of  the  oases  seems  to  be  in  Une 
with  SowLES  V.  MooBB,  but  there  are  cases  hold- 
tag  the  opposite  doctrine.  The  difference  in  the 
holdings  may  in  part  be  due  to  difference  hi  the 
language  of  the  statutes.  But  there  does  not  seem 
to  be  enough  difference  in  the  language  of  tbe 
several  statutes  to  account  for  all  the  difference  ta 
the  decisions. 

FaOure  to  signal  far  crossings^  etc. 

It  has  been  held  in  New  York  that  neglect  of  a 
railroad  company  to  give  the  statutory  signals  will 
not  render  it  liable  for  tbe  death  of  an  infant  killed 
on  the  track,  if  it  is  apparent  that  the  giving  of  tbe 
signal  would  not  have  avoided  the  accident. 
Chrystal  v.  Troy  ft  a  B.  Ck>.  IM  N.  Y.  619. 

But  in  Tennessee  it  is  said  that  it  is  not  for  tbe 
defendant  to  reason  about  tbe  question  whether  or 
not  compliance  with  the  statute  would  have  done 
any  good,  but  it  is  responsible  if  itfailedto  comply 
with  the  sututory  duty.  Nashville  ft  a  B.  Go.  v. 
Thomas,  6  Helsk.  262. 

And  there  tbe  company  is  held  liable,  although 
the  observance  of  tbe  requirements  would  not 
have  prevented  the  injury.  Bailroad  Go.  v. 
Walker,  11  Helsk.  886. 

So  in  case  an  infant  is  killed  on  the  track  the 
company  must  show  that  it  complied  with  all  stat- 
utory requirements  in  order  to  relieve  Itself  from 
UabiUty.    Louisville  ft  N.  B.  Go.  v.  Connor,  9  Helsk. 

to. 

So  when  a  drunken  man  is  killed  on  tbe  track. 
Hill  V.  Louisville  ft  N.  B.  Co.  9  Helsk.  823. 

The  statute  allows  no  excuses.  Collins  v.  Bast 
Tennessee,  V.  ft  Q.  B.  Co.  9  Helsk.  841. 

Negleet  to  take  precautions  to  prevent  injury  to  ami- 


Failure  to  stop  the  train  on  discovering  stock  on 
<1L.R.  A. 


the  track  will  not  render  the  company  liable  if 
stopping  would  not  have  prevented  the  injury. 
Bast  Tennessee.  V.  ft  O.  B.  Co.  v.  Deaver,  79  Ala. 
216:  Bast  Tennessee,  Y.  ft  G.  B.  Co.  v.  Baylies,  76 
Ala.  466, 77  AJa.  429, 64  Am.  Bep.  69. 

Failure  to  comply  with  a  statutory  requirement 
to  set  brakes  and  reverse  the  engine  when  perceiv- 
ing stock  on  the  track  will  not  render  the  company 
liable  for  tbe  killing  of  tbe  stock,  if  it  would  have 
been  impossible  to  prevent  killing  the  stock  after 
it  had  been  discovered,  in  the  exercise  of  due  care. 
Savannah  ft  W.  B.  Co.  v.  Jarvis  (Ala.)  Dec  16, 1891: 
Alabama  G.  8.  B.  Co.  v.  Chapman,  80  Ala.  616. 

Failure  to  sound  a  cattle  alarm  will  not  authorise 
a  recovery,  if,  when  the  cattle  were  discovered,  it 
would  not  have  prevented  their  injury.  Mobile  ft 
G.  B.  Co.  V.  Cald weU,  83  Ala.  196;  Nashville,  a  ft  St 
Lb  B.  Co.  V.  Hembree,  86  Ala.  481. 

Neglect  to  fence  track. 

There  can  be  no  recovery  for  lack  of  a  fence,  if 
the  fence  would  not  have  kept  the  animals  off  from 
the  track.  Leavenworth,  T.  ft  S.  W.  B.  Co.  v. 
Forbes.  87  Kan.  446. 

The  failure  to  keep  up  a  lawful  fence  will  not 
render  tbe  company  liable  for  killing  animals.  If  a 
lawful  fence  would  not  have  kept  them  off  from  the 
track.  Atchison,  T.  ft  S.  F.  B.  Co.  v.  Yates,  21  Kan. 
613. 

So  no  recovery  can  be  had  for  the  killing  of  hogs 
which  went  on  to  a  railroad  track  where  tbe  fence 
was  not  a  lawful  one,  it  a  lawful  fence  would  not 
have  kept  them  off.  Leebrick  v.  Bepubllcan  Val- 
leyftS.  W.  EL  Co.  41  Kan.  756. 

The  question  whether  or  not  the  track  was  fenced 
at  tbe  place  where  tbe  stock  was  killed  Is  imma- 
terial, if  tbe  animal  did  not  got  on  the  track  at  that 
place.  Great  Western  B.  Co.  v.  Mortbland,  90  HI. 
461. 

So  tbe  fact  that  a  fence  opposite  the  place  where 
an  animal  was  killed  on  a  railroad  track  was  in  bad 
condition  will  not  sustain  a  reoovery,lf  the  animal 
did  not  get  on  the  track  at  that  place.  Duggan  v. 
Peoria,  D.  ftE.  B.  Co.  42  III.  App.  636. 

So  the  fact  that  there  was  uo  fence  at  tbe  plaoa 


See  also  20  L, 
.367. 


R.  A.  408,  709;  28   L.  R.  A.  096;  30  L.  R.  A.  82;  32  L.  R.  A. 
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of  a  Bpan  of  hones  which  were  drowned  in  a  I 
hole  m  the  ioe  opened  by  the  defendant  for 
the  purpose  of  cutting  and  shipping  ice  to 
market,  which  resulted  in  a  judgment  m  favor 
of  defendants.  Affirmed, 
The  facts  sufficiently  appear  in  the  opinion. 
Mr.  Jed  P.  laudd,  for  plaintiff: 
The  public  are  entitled  as  a  matter  of  safety, 
as  a  matter  of  right,  and  as  a  matter  of  law, 
to  have  such  holes  properly  guarded;  if  an  in- 
jury occurs  in  such  hole  not  so  guarded,  the 
party  sustaining  it  not  contributing  by  his 
own  negligence  to  such  injury,  the  party  open- 
ing the  bole  and  leaving  it  not  properly 
guarded  is  liable  for  the  damage;  when  the 
jury  finds  that  the  hole  was  opened  by  the  de- 
fendant, that  it  was  not  properly  guarded,  that 
the  injury  was  sustained  by  the  plaintiff  and 
that  this  negligence  did  not  contribute  to  the 
injury,  then  the  plaintiff  is  entitled  to  a  yer- 
dict. 

Walker  v.  Westfidd,  89  Vt.  246, 
Jtfesers,  Wilaon  Sk  Hall*  for  defendants: 
Where  injury  on  the  part  of  the  plaintiff, 
and  negligence  on  the  part  of  the  defendant, 
concur,  the  plaintiff  cannot,  nevertheless,  re- 
cover, if  the  defendant  could  not  have  pre- 
vented the  injury  from  occurring  by  the  exer- 
cise of  due  care. 

Shearm.  &  Redf.  Keg.  g  8;  BeUefontaine  db 
L  R  Oo.  V.  BaOey,  U  Ohio  St.  838. 

Under  the  law  making  towns  liable  for  dam- 
ages caused  by  the  insufficiency  of  the  high- 
ways as  early  aa  LetUr  v.  PMtford,  7  Vt  168, 


Phelps,  «r.,  says:  "Proving  merely  that  the 
road  was  out  of  repair  would  not  entitle  the 
plaintiff  to  recover;  but  it  was  necessary  to 
show  f urttier  that  he  was  injured  thereby. 

Tyler,  J,,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  trespass  on  the  case, 
brought  to  recover  the  value  of  a  pair  of 
horses  which  were  drowned  in  Lake  Cham- 
plain  through  the  alleged  negligence  of  the 
defendants  in  not  properly  guarding  an  open- 
ing in  the  lake,  where  they  bad  been  taking 
ice,  near  a  line  of  public  travel.  The  plain- 
tiff's evidence  tended  to  show  that  hia  son 
had  occasion  to  drive  onto  the  lake  on  the 
day  of  the  accident ;  that  the  wind  was  blow- 
ing, and  the  Ice  was  glare ;  that  in  turning 
the  team  around  the  sled  slewed,  and  brought 
the  pole  against  the  horses'  legs,  frightening 
them ;  that  they  escaped  from  the  driver,  and 
ran  rapidly  from  40  to  00  rods,  and  into  the 
opening,  which  was  dO  or  80  feet  lonr  by40 
to  60  feet  wide,  and  but  little  guarded.  The 
statute  (Rev.  Laws,  g  4821)  ^''doeB  not  pre- 
scribe the  manner  in  which  such  openings 
shall  be  guarded.    It  imposes  a  fine  upon 

*That  BectiOD  Is  as  follows: 

**A  person  who  takes  ioe  from  water  over  wbich 
people  are  aooustomed  to  pass,  and  who  does  not 
place  around  the  opening  thereby  made  In  the  ioe 
suitable  8:uards  to  prevent  a  person  or  team  in  the 
niffht  or  m  the  day-time  from  falling  into  such  hole 
or  opening,  shaU  be  fined  not  more  than  fifty  doJ- 
lara,  to  be  recovered  before  a  Jostloe  in  the  coun- 
ty." 


where  the  stock  was  killed  will  not  render  the  com- 
pany liable  if  it  got  upon  the  track  at  a  public 
highway  crossing,  where  no  fence  was  permitted. 
Misrourl  Pac  B.  Co.  v.  Leggett,  27  Kan.  883;  Atohir 
son  ft  N.  R.  Ck>.  V.  Gash,  Id.  687. 

So  the  absence  of  fences  or  cattle-gnards  will  not 
authoriae  a  recovery  for  animals  killed  at  a  pubJlo 
oroasintf.  Mobile  ft  O.  B.  Co.  v.  Moore,  84 IIL  App. 
619. 

But  in  Texas  it  has  been  held  that  under  a  statute 
making  railroad  companies  liable  for  all  stock 
killed  or  injured  by  being  run  over  on  their  tracks, 
and  providing  that  if  the  road  is  fenced  the  com- 
pany shall  be  liable  only  in  case  of  injury  result- 
ing from  want  of  ordinary  care,  if  the  road  is  not 
fenced  the  company  cannot  go  into  an  inquiry 
whether  or  not  the  fence  would  have  prevented  the 
Injury.  Gulf,  C  ft  S.  F.  B.  Co.  v.  Hudson,  77  Tez. 
494. 

Btjurden  of  proof, 
BThe  question  whether  plaintiff  must  show  that 
compliance  with  the  statutory  requirements 
would  have  prevented  the  injury  or  the  defendant 
must  show  that  it  would  not  have  done  so  is  one 
on  which  the  courts  are  not  agreed. 

On  the  one  side  it  la  held  that— 
.  If  sheep  are  ktUed  on  a  railroad  track,  which  is 
not  fenced  as  required  by  law,  to  escape  liability 
the  railroad  company  must  show  that  a  lawful 
fence  would  not  have  turned  sheep  had  it  been 
maintained.  Missouri  Pac  B.  Co.  v.  Baxter,  46 
Kan.  600. 

Or  would  not  have  kept  the  animals  killed  off 
from  the  track.  Missouri  Pac.  B.  Co.  v.  Bradshawt 
88  Kan.  533. 

To  avoid  liability  for  killing  cattle,  a  oompli- 
ance  with  the  provisions  of  a  statute  must  be 
shown  unless  it  is  shown  that  a  compliance  was 
impossible,  or  would  have  been  unavailing.  Ala- 
bama G.  8.  B.  Co.  V.  McAlpine,  80  Ala.  78. 
21  L.  R  A. 


There  fa  no  liability  for  failure  to  stop  the  train 
if  such  stoppage  would  have  been  of  no  avail:  but 
the  burden  is  on  the  company  to  show  that  such 
would  have  been  the  case.  Alabama  G.  &  B.  Co. 
V.  McAlpine,  76  Ala.  113. 

But  such  burden  may  possibly  result  from  the 
fact  that  the  burden  fa  placed  on  the  oompany  by 
statute  to  show  a  compliance  with  the  statutory 
requirements,  in  case  of  the  Injury  to  stook.  See 
Clements  v.  Bast  Tennessee,  Y .  ft  G.  B.  Co.  97  Ala. 
638. 

On  the  other  side  it  is  held  that  — 

It  must  be  made  to  appear  that  compliance  with 
the  statute  might  have  prevented  the  injury.  To- 
ledo, W.  ft  W.  B.  Co,  V.  Jones,  78  Ala.  811* 

An  omission  to  give  statutory  signals  at  a  road 
croesing  will  not  render  a  company  liable  for  the 
injury  of  stock  near  it,  unless  it  la  made  to  appear 
that  the  giving  of  the  signals  would  have  prevent- 
ed the  injury.  Dlinois  Cent.  B.  Co.  v.  Phelpa,  t9 
111.447. 

And  under  a  statute  requiring  railroad  ooni* 
panies  to  keep  in  repair  brldgea  which  they  ereot 
to  carry  highways  over  their  tracks,  it  was  held 
that  in  case  a  horse  became  frightened  and  dashed 
through  an  insufficient  railing  its  owner  could  re- 
cover for  the  injuries,  if  he  could  show  that  the 
injuries  would  not  have  occurred  had  a  proper 
railing  been  provided;  but  that  the  burden  was 
upon  him  to  establiah  that  fact.  Titoomb  v.  Fitoh- 
burg  B.  Co.  12  Allen,  264. 

There  is  a  class  of  cases  in  which  a  much  strong- 
er doctrine  than  that  contained  in  BowtMAr, 
Moons,  is  maintained,  of  which  Butcher  v.  West 
Virginia  ft  P.B.CO.,  18  L.  B.  A.  619, 87  W.  Va.  180,  is  an 
illu8tratlon,whlch  hold  that  the  plaintiff  must  show 
that  the  failure  to  perform  the  statutory  duty  was 
the  proximate  cause  of  the  Injury  in  order  to  justi- 
fy a  recovery.  These  cases,  however,  do  not  come 
within  the  scope  of  this  note,  and  will  not  be  col* 
lected  here.  H.  P.  F. 
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persons  who,  in  localities  where  people  are 
aocostomed  to  trayel,  make  openings,  and  do 
not  place  suitable  guards  around  them.  The 
Jury  found,  by  special  verdicts,  that  the 
opening  was  not  properly  guarded,  and  that 
the  plaintiff's  servant  was  in  the  exercise  of 
due  care  in  respect  to  the  team,  and  the  man- 
agement of  it. 

The  errors  assigned  were  in  the  court's 
submitting  to  the  jury  to  dnd  whether  the 
horses  would  not  have  run  into  the  opening 
if  it  had  been  properly  guarded ;  whether  the 
guards  would  have  stopped  them,  consider- 
ingly their  fright,  and  the  speed  with  which 
they  were  running;  and  in  the  instructions 
that  the  plaintiff  must  make  out  that  the 
horses  were  drowned  by  reason  of  the  failure 
of  the  defendants  to  properly  euard  the 
opening ;  that  if  the  guards  woula  not  have 
prevented  the  casualty  the  plaintiff  could  not 
recover,  although  he  was  in  the  exercise  of 
due  care,  and  the  defendants  were  negligent ; 
that  if  the  jury  were  satisfied,  by  a  fair  bal- 
ance of  evidence,  that  the  horses  would  have 
been  turned  away  by  a  suitable  guard,  then 
the  defendants'  negligence  caused  the  dam- 
age. These  instructions  did  not  contain  a 
new  proposition  of  law.  It  is  a  general  rule 
that  negligence  must  not  only  be  alleged  and 
proved,  but  it  must  also  be  shown  that  it 
caused  the  injury  complained  of.  When  in- 
Jury  on  the  part  of  the  plaintiff  and  negli- 
gence on  the  part  of  the  defendant  concur, 
the  plaintiff  cannot,  nevertheless,  recover,  if 
the  defendant  could  not,  by  the  exercise  of 
due  care,  have  prevented  tne  accident  from 
occurring.  Shearm.  &  Redf.  Neg.  g  8.  In 
cases  that  arose  under  our  former  statute, 
rendering  town^  liable  for  injuries  caused  by 
defective  highways,  it  was  not  sufficient  to 

Erove  the  existence  of  defects.  It  must  also 
ave  been  shown  that  the  defects  caused  the 
injuries  allesed.  Lester  v.  PitUford,  7  Vt. 
158.  Were  tne  horses  in  such  fright,  and 
running  at  such  speed,  that  they  would  have 
been  turned  from  their  course  by  such  guards 
as  reasonably  prudent  men  would  have 
erected?  This  was  a  material  question  of 
fact  for  the  jury  to  decide  before  they  could 
say  whether  or  not  the  defendants'  negligence 
in  respect  to  a  guard  was  the  cause  of  the 
casualty.  Both  questions  were  Involved  in 
the  instruction  that  the  plaintiff  must  make 
out  **that  the  horses  were  drowned  by  reason 
of  the  failure  of  the  defendants  to  properly 
guard  the  hole."  Suppose  damages  were 
claimed  of  a  town,  caused  bv  an  alleged  de- 
fective railing  upon  a  bridge.  Could  the 
question  be  excluded  from  the  consideration 
of  a  lury,  upon  pron«r  evidence,  whether, 
from  the  nature  of  the  accident,  a  suitable 
railing  could  have  prevented  it?  We  think 
not.  In  Titcomb  v.  FiWiburg  R.  Co,,  12  Al- 
len, 254,  the  negligence  alleged  was  the  want 
of  railings  to  the  approaches  to  a  highway 
bridge  which  the  defendant  was  bound  to 
maintain  over  its  railroad  at  a  crossing. 
Among  other  things  the  court  instructed  the 

i-iury  that,  if  they  were  satisfied  that  the  in- 
ury  to  the  plaintiff  would  not  have  occurred 
f  the  fence  or  railing  had  been  sufilcient, 
they  must  find  a  verdict  for  her.  In  con- 
sidering  this  subject  the  supreme  court  said : 
21L.R.A. 


"Bo  far  as  such  a  fence  would  be  effectual  to 
guard  against  injury  from  the  frightening  of 
a  horse  about  to  enter  upon  the  bridge,  by 
the  approach  of  a  train  of  cars  passing  under 
the  bridge,  the  plaintiffs  were  entitled  to 
that  protection.  Not  that  the  defendants 
were  bound  to  maintain  a  barrier  that  would 
in  all  cases  stop  the  progress  of  a  frighteued 
horse  about  to  enter  ujpon  the  bridge,  but 
they  were  bound  to  maintain  and  keep  in  re-' 
pair  a  suitable  and  proper  fence  at  this  place ; 
and  if  the  discharge  of  this  duty  would  have 
prevented  the  occurrence  of  the  present  in- 
jury, and  the  plaintiffs  are  shown  to  have 
been  without  fault  on  their  part,  the  railroad 
company  may  properly  be  charged  in  the 
present  action.  The  fact  whether  such  a 
fence  would  have  prevented  the  occurrence  of 
the  injury  may  be  a  difficult  one  for  the  jury 
to  fina,  but  the  burden  is  on  the  plaintiff  to 
show  this,  and  if  they  can  establish  it,  the  de- 
fendants may  be  held  liable  for  the  injury 
sustained.  .  .  .  Tlie  case  of  a  horse  be- 
ing frightened  is  one  of  the  cases  of  casualty 
which  may  and  often  does  occur,  and  is  en- 
tirely consistent  with  a  reasonable  degree  of 
care  and  prudence  on  the  part  of  the  traveler. 
Such  traveler  has  a  right,  in  case  of  such  oc- 
currence to  the  protection  which  such  a 
fence  as  the  law  requires  the  railroad  com- 
pany to  maintain  would  have  given.  If  such 
a  fence  would  have  been  unavailing,  and  the 
injury  would  still  have  occurred,  the  traveler 
cannot  say  his  injury  was  occasioned  by  any 
neglect  of  the  railroad  company,  and  he  must 
bear  the  loss ;  but  if  otherwise,  the  liability 
attaches  to  the  party  bound  to  maintain  the 
fence  as  an  appendage  to  the  bridge."  In 
WiUonr,  Atlanta,  60  Ga.  478,  it  was  alleged 
that  an  injury  was  caused  by  the  defendant's 
negligence  in  not  providing  a  railing  upon 
a  street.  An  instruction  was  held  proper, 
that  the  questions  whether  or  not  there  was 
negligence  in  putting  up  the  railing,  and 
whether  such  negligence  caused  the  Injury 
to  the  plaintiff,  might  be  tested  by  the  in- 
quiry whether  the  plaintiff  would  not  have 
been  injured  even  if  the  railing  had  been 
constructed.  In  Ilfrey  v.  Sabine  A  E.  T,  IL 
Co. ,  76  Tex.  68,  the  plaintiff  sought  to  charge 
the  defendant  with  liability  by  reason  of  its 
maintaining  an  embankment  which,  as  al- 
leged, caui^  the  destruction  of  the  plain- 
tiff's house  hj  water.  It  was  held  compe- 
tent for  the  trial  court  to  consider  evidence 
tending  to  show  that  the  house  would  have 
been  swept  away  by  the  storm,  regardless  of 
the  embankment;  to  find  that  fact  from  a 
preponderance  of  the  evidence ;  and  that  the 
embankment  was  not  the  proximate  cause  of 
the  destruction.  In  Bellefontaine  <fe  /.  M.  Co. 
V.  Bailej/,  11  Ohio  St.  833.  it  was  alleged 
that  the  defendant  negligently  ran  its  train 
so  as  to  kill  the  plaintiff's  horses.  It  was 
held  error  for  the  court  to  refuse  an  instruc- 
tion to  the  .jury  that,  though  the  defend- 
ant was  negligent,  the  plaintiff  must  fail  in 
his  action  if  the  jury  believed  from  the  evi- 
dence that  due  care,  had  it  been  used,  would 
not  have  prevented  the  injury.  A  corres- 
ponding proposition  was  contained  in  Judge 
Steele's  charge  in  Walker  v.  Westjield,  39  Vt. 
246,  which  was  construed  by  this  court  ta 
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mean  that,  though  the  plaintiffs  were  not  in 
the  exercise  of  due  care,  if  **8uch  want  of 
care  did  not  contribute  to  the  accident,  then 
it  is  of  no  consequence  in  the  case,  and  -will 
not  prevent  a  recovery."  We  find  the  In- 
structions fully  sustained,  both  by  reason 
and  authority. 


The  request  to  oharee  In  respect  to  "the 
known  instincts  of  the  horse"  did  not  embody 
any  legal  proposition.  All  that  the  court 
could  properly  say  on  this  subject  was  aaid 
in  reply  to  an  inquiry  by  the  Jury. 

JudgmdiU  affirmid* 


OREGON  SUPREME  COURT. 


B.  J.  PBNGRA.  Bespi., 

V. 

Almon  WHEELER,  App$. 
I Or........  J 

1.  Interest  on  Installments  of  rent  of  » 
ir»ter  poorer,  which  are  payable  quarterly, 
cannot  be  allowed  until  the  amount  due  Is  asoer- 
tatned.  where  the  water  supply  is  deficient  and  a 
deduction  from  the  rent  Is  provided  for  by  the 
oontraot. 

S*  Interest  <in  ma  ascertained  1>alance 
of  matored  aec€nints»  wbicb  is  auttiorlaed 
by  Hlll^  Code,  8  8687,  does  not  aoome  on  deferred 
payments  of  rent,  where  they  are  subject  to  a 
set-off  for  the  purchase  price  of  goods,  money 
paid,  and  repairs  made  upon  tbe  leased  premises, 
and  the  balance  Is  not  ascertained. 

8*  Aeoonnts  porehased  fkwm  third  par- 
ties are  not  mntnal  accounts  bo  as  to  pre- 
vent the  runnlner  of  interest  upon  them,  under 
Hill's  code,  •  3687.  providing  for  interest  on  ac- 
counts from  the  day  the  balance  is  ascertained. 

4«  Failure  to  repair  leased  dams  or 
races  witliln  ten  days  after  the  water  has  fallen 
to  the  average  winter  staire,  as  required  by  a  con- 
tract leasiDir  the  water  power,  is  not  excused,  if 
tbe  water  continues  below  that  stage,  by  tbe  fact 
that  the  work  could  not  profitably  be  done  within 
the  time  agreed  upon. 

5.  The  impoBsibllltar  of  repairing  leased 
daoiscur  raoes  ten  days  alter  the  water 
ftkUs  to  the  average  winter  stagOt  as 
agreed  upon  by  the  lease,  because  tbe  water  im- 
mediately rises  again  and  oontln  ues  high,  releases 
the  leesor  from  liability  for  breach  of  the  cov- 
enant. If  he  makes  the  repairs  as  soon  as  possible. 

6«  An  agreement  for  a  pro  rata  deduc- 
tion of  the  agreed  rents  for  water  pow- 
er in  case  of  a  deficiency  of  water  does  not 
preclude  a  recovery  of  damages  for  breach  of 
contract  by  tbe  lessor  to  repair  the  dams  and 
races  if  injured,  by  which  failure  the  lessee  loses 
the  use  of  his  mill,  the  rental  value  of  which  Is 
^  or  $26  per  day,  while  the  rent  of  the  water 
power  is  only  $2.83  per  day. 

(October  23. 1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lane  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover rent  of,  and  damages  for  alleged  in- 
Jury  to,  a  water  power.    BevenecU 

Statement  by  Moore»  J.  .* 

This  is  an  action  to  recover  the  rent  of  and 


damages  for  an  injury  to  a  water  power. 
The  facts  show  that  the  plaintiff,  on  Febru- 
ary 13,  1888,  was  the  owner  of  a  water  power, 
consisting  of  a  flume,  dam,  and  gates,  which 
conducted  water  from  the  middle  fork  of 
the  Willamette  river  to  Springfield,  Lane 
county  ;  and  the  defendant  was  Uie  owner  of 
a  saw  and  planing  mill  at  that  place,  which 
was  operated  by  water  power;  and  at  said 
date  the  plaintiff,  in  consideration  of  $1,000 
per  year,  payable  quarterly,  leased  aaid 
water  power  to  the  defendant  for  the  term  of 
ninety-nine  years.  The  contract  of  lease, 
among  other  things,  contained  the  following 
provisions:  **Li  case  said  dams  and  races 
are  injured  by  high  water  or  obstructed  by 
drift  of  timber  or  gravel  or  other  substance, 
the  lessor  herein  shall  repair  the  same  or  re- 
move the  obstructions  within  ten  days  after 
the  river  shall  have  fallen  to  an  average 
winter  stage,  and  in  default  of  a  sufficient 
supply  of  water  from  any  cause  shall  forfeit 
a  pro  rata  portion  of  the  water  rente  accruing 
thereunder  during  the  time  such  deficiency 
may  exist;  and  if  the  lessor  or  his  assigns 
does  not  enter  upon  the  work  of  repairing 
within  fifteen  days  after  the  water  has  sub- 
sided to  an  ordinary  winter  stege,  this  lessee 
or  his  assigns  may  themselves  make  the  nec- 
essary repairs,  and  collect  the  caste  thereof 
from  the  owner  of  the  water  power,  the  same 
being  an  offset  against  any  accrued  or  accru- 
ing water  rente.  The  owner  of  the  water 
power  shall  at  all  times  when  logging  is  in 
process  keep  a  sufficient  depth  of  water  in  all 
parts  of  the  race  to  make  it  practicable  to 
move  loes  through  the  same  when  handled 
in  a  skilled  and  workmanlike  manner,  of  the 
size  commonly  run,  and  in  default  thereof 
shall  pay  such  damages  as  the  millowners 
may  sustein  for  want  thereof."  That  an 
unusual  freshet  in  the  Willamette  river  on 
February  8,  1890,  carried  out  the  dam  and 
injured  the  race,  and  plaintiff,  on  the  24th  of 
said  month,  and  as  soon  as  the  water  had  re- 
ceded, commenced  to  repair  the  injury,  but 
was  unable  to  complete  the  work  until  May 
8d.  That  on  June  2,  1890,  plaintiff  assigned 
all  his  right,  title,  and  interest  in  said  lease 
to  the  Springfield  Power  &  Investment  Com- 
pany, a  private  corporation,  and  on  June  6, 
1891,  said  corporation  reassigned  said  title 
and  interest,  together  with  all  claims  for  rcnt 
or  damage,  to  the  plaintiff.  Plaintiff's  cause 
of  action  for  rent  is  (1)  $1,000  from  Juue 
2,  1890,  to  June  6,  1891 ;  (2)  $805  from  Au- 


KoTB.— The  effect  on  oontraot  rights  of  an  Inter- 
vening impoflsiblllty  of  performauce  is  a  question 
of  80  much  nloety  and  Importance  that  we  RUdly 
add  the  above  case  to  our  cases  In  this  series  on  that 
subject,  which  are,  Stewart  v.  Stone  (N.T.)  U  L.  B. 
81  L.  R.  A. 


A.  215,  with  exhaustive  note;  Anderson  v.  May 
(Minn.)  17  L.  B.  A.  656;  Kemy  v.  Olds  lOaL)  ante^  646, 
and  Parker  v.  Macomber  (B.  I.)  16  L.  B.  A.  869,  with 
note  on  the  subject  of  recovery  on  contraou  for 
services  Interrupted  by  sickness  or  death. 
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«Ti8t  18,  1889,  to  June  2,  1890;  and  (3)  $750 
^om  Jane  6,  1891.  to  February  18, 1892 ;  and 
interest  on  each  of  said  sums.  The  com- 
'plaint  contains  11  other  causes  of  action,  but, 
^as  the  court  found  against  the  plaintiff  on 
<each.  it  is  not  necessary  to  mention  them. 

The  defendant  admitted  that  there  was  due 
on  the  first  cause  of  action  $818.18,  which 
had  on  June  13,  1891,  been  stated  and  agreed 
upon  between  him  and  the  Springfield  rower 
-&  Investment  Company;  on  the  second, 
$551 .  80 ;  and  on  the  third,  $638. 28.  The  de- 
fendant, by  way  of  counterclaim,  alleged 
-eight  separate  defenses,  of  which  the  sixth 
only  requires  consideration  here.  In  this  it 
la  alleged  that  plaintiff  failed,  neglected, 
-and  refused  to  repair  the  dam  and  race  within 
ten  days  after  the  water  had  fallen  to  an 
-average  winter  stage,  and  that  thereby  de- 
fendant had  lost  the  use  of  his  mills  for 
-sixty-four  days,  to  his  damage  in  the  sum  of 
$960.  The  reply  denied  the  allegations  of 
•new  matter  in  tne  answer,  and  the  cause, 
being  at  issue,  was  tried  by  the  court  with 
-out  a  jury  which  found  the  amount  of  rent 
due  as  admitted  by  the  defendant,  and  al- 
lowed plaintiff  interest  on  said  sums  from 
the  time  they  become  due,  and  also  al- 
lowed defendant's  counterclaims  and  interest 
thereon  from  the  time  the  several  accounts 
accrued,  and  gave  judgment  in  favor  of 
plaintiff  for  the  balance,  but  refused  to  allow 
•aefendant's  claim  for  damages,  from  which 
h»  appeals. 

MewTM,  L.  Flinn  and  H.  H.  Hewitt  for 

appellant. 

Mr,  George  H.  WiUiams  for  respond- 
ent. 

Moore*  /.,  delivered  the  opinion  of  the 
•court: 

The  defendant  contends  that  the  court  erred 
in  allowing  plaintiff  interest  on  the  install- 
ments of  rent.  In  Ecvwley  v.  Dawson,  16  Or. 
•844,  it  was  held  that  when  the  amount  of  re- 
•oovery  is  unliquidated,  and  there  is  no  ex- 
press agreement  to  pay  interest,  default  in 
the  payment  does  not  occur  till  the  amount 
which  the  party  ought  to  pay  is  fixed  and 
made  certain.  In  the  case  at  bar,  while  the 
•contract  provided  that  the  rent  should  be 
$1,000  per  year,  payable  quarterly,  it  also 
provided  that  in  default  of  a  sufficient  sup- 
ply of  water  from  any  cause  a  pro  rata  por- 
tion of  the  accruing  water  rents  should  be 
forfeited.  This  provision  would  render  the 
amount  of  rent  due  under  the  contract  de- 
pendent upon  the  supply  of  water  for  each 
quarter,  and  hence  the  amount  of  rent,  in 
•case  of  an  insufficient  supply,  would  be  un- 
liquidated; and,  since  the  contract  made  no 
provision  for  the  payment  of  interest,  it 
•could  not  be  recoverea  until  the  amount  of 
rent  which  the  defendant  ought  to  have  paid 
had  been  fixed  and  made  certain.  Section 
3587,  Hiirs  Code,  provides  that  "the  rate  of 
interest  in  this  state  shall  be  eight  per 
•centum  per  annum,  and  no  more,  on  all 
moneys  after  the  same  become  due ;  on  judg- 
ments and  decrees  for  the  payment  of  money  ; 
on  money  received  to  the  use  of  another  and 
retained  beyond  a  reasonable  time  without 
^1L.R.A.    • 


the  owner's  consent,  express  or  implied,  or 
on  money  due  upon  the  settlement  of  matured 
accounts  from  the  day  the  balance  is  ascer- 
tained, "  etc.  The  contract  having  provided 
that  the  rent  should  be  paid  quarter- yearly, 
under  this  section  interest  must  be  allowed 
from  tiic  end  of  each  quarter  on  deferred 
payments,  except  In  case  of  an  offset,  in 
which  case  interest  can  be  recovered  only 
from  the  time  that  the  balance  due  can  be 
made  certain.  The  record  shows  that  the  de- 
fendant sold  and  delivered  goods  to  the 
plaintiff,  paid  out  money  for  his  use  and 
benefit,  and  made  repairs  on  the  leased  prem- 
ises. Would  this  make  the  account  mutual 
between  them?  Mutual  accounts  are  made 
up  of  matters  of  set-off.  There  must  be  a 
mutual  credit  founded  on  a  subsisting  debt 
on  the  other  side,  or  an  agreement,  express 
or  implied,  for  a  set-off  of  mutual  debts. 
Angell,  Lim.  g  149.  **  Accounts  are  mutual 
when  each  party  makes  charges  against  the 
other  in  his  books  for  property  sold,  services 
rendered,  or  money  advanced. "  Edmonstone 
v.  rhomton,  15  Wend.  554.  "The  mode  of 
settling  mutual  accounts  involves  the  exami- 
nation of  the  same  by  the  parties,  and  the 
arrival  at  an  understanding;  of  the  amount 
remaining  due  from  the  one  party  to  the 
other  as  an  adjustment  thereof.  It' becomes 
a  settlement,  and  in  such  cases  only  is  in- 
terest allowed  to  run."  GaUin  v.  Krwit,  2 
Or.  821.  The  rent  on  one  side  of  the  account, 
while  payable  in  money,  did  not  destroy  the 
mutuality  when  set-oflfs  were  made  on  the 
other.  CaUing  y.  Skoulding,  6  T.  R.  189. 
There  was  no  account  due  the  plaintiff,  so 
as  to  draw  interest  under  the  statute,  until 
the  balance  was  ascertained,  (Waterman, 
Set- Off,  §  19 ;)  and  the  allowance  of  interest 
to  either  party  was  error.  The  record  further 
shows  that  upon  an  accounting  with  the 
Springfield  Investment  Company  on  June  18, 
1891,  there  was  found  to  be  due  from  the  de- 
fendant to  said  company  the  sum  of  $818.13 
on  account  of  rent,  which  account  was  as- 
signed to  plaintiff ;  and  that  one  A.  £.  Gal- 
lagher, having  an  account  against  plaintiff 
amounting  to  $150.45,  assigned  the  same  to 
defendant.  These  accounts  did  not  arise  be- 
tween the  plaintiff  and  defendant  and  were 
not,  therefore,  mutual ;  and,  since  the  assign- 
ors could  have  recovered  interest  thereon  from 
the  time  they  became  due,  the  court  properly 
allowed  interest  on  each. 

The  defendant  contends  that  the  court  erred 
in  not  considering  his  claim  for  the  loss  oc- 
casioned through  plaintiff's  failure  to  repair 
the  dam  and  race  within  ten  days  from  the 
time  the  water  had  fallen  to  an  average  winter 
stage,  the  findings  of  the  court  not  covering 
the  issues  upon  that  question.  It  is  alleged 
in  the  answer  that  the  water  receded  to  an 
ordinary  winter  stage  on  or  about  February 
15,  and  that  from  said  date  to  and  including 
the  25th  of  said  month,  and  for  the  some  time 
thereafter,  the  water  was  continuously  at  or 
below  said  stage ;  and  that  from  February  25 
to  May  3  the  water  was  at  or  below  the  or- 
dinary stage  nearly  all  the  time.  These  al- 
legations were  specifically  denied  in  the  re- 
ply, but  there  was  no  allegation  therein  that 
plaintiff  had  been  prevented  by  an  act  of  Qod 
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from  completing  the  repairs  within  the 
agreed  time.  Upon  this  issue  the  court  found 
that  the  water  did  not  recede  to  an  average 
winter  staj;e  on  or  about  February  15 ;  that 
the  plaintiff,  as  soon  as  it  had  receded,  com- 
menced to  repair  the  injury,  and  thereafter 
worked  diligently  until  it  was  completed, 
and  that  defendant  was  not  injured  through 
any  fault  or  negligence  of  the  plaintiff  in 
failing  to  repair ;  and  by  an  amended  finding 
states  that  *^  it  is  difficult  to  determine  from 
the  evidence  in  this  case  when  the  water  did 
recede  to  an  ordinary  winter  stage  after  the 
8d  day  of  February,  1890.  The  evidence 
does  not  show  that  said  river  receded  to  an 
average  winter  stage,  and  remain  at  or  below 
that  stage  for  ten  consecutive  days  before  the 
8d  day  of  May,  1890.''  These  findings  im- 
pliedly  admit  that  the  water  receded  to  the 
proper  stage  at  some  time  prior  to  May  8,  but 
do  not  appear  to  have  been  based  upon  any 
issue  made  by  the  pleadings.  It  would  ap- 
pear from  such  findings  that,  in  consequence 
of  a  rise  in  the  river  after  the  water  bad  fallen 
to  the  required  stage,  plaintiff  had  been  pre- 
cluded from  making  the  repairs.  The  ma- 
terial issue  was  whether  from  the  15th  to  the 
d5th  day  of  February,  1890,  and  for  some  time 
thereafter,  the  water  was  continuously  down 
to  or  below  an  average  and  ordinary  winter 
stage.  The  findings  are  silent  as  to  the  time 
the  water  receded,  and  it  does  not  appear 
therefrom  whether  or  not  the  water  was  con- 
tinuously or  at  all  down  to  an  ordinary 
winter  stage  between  said  dates.  The  law 
is  well  settled  in  this  state  that  when  a  cause 
is  tried  by  the  court  without  the  intervention 
of  a  jury  there  must  be  findings  of  fact  upon 
all  the  material  issues  present^  bj  the  plead- 
ings. Drainage  DUt,  No  4,  v.  Grow,  20  Or. 
685.  There  being  no  finding  upon  this  issue, 
it  must  be  presumed  that  it  escaped  the  at- 
tention of  the  court.  If  the  repairs  were 
made  within  ten  days  after  the  water  had 
fallen  to  the  required  stase.  defendant  has 
no  cause  of  action  on  his  claim  for  damages ; 
or,  if  the  finding  was  to  that  effect,  and  there 
was  any  evidence  to  support  it,  this  court 
would  not  review  such  finding.  Admitting 
that  a  sudden  rise  of  the  river,  after  it  had 
fallen  to  the  proper  stage,  had  prevented  the 
plaintiff  from  making  the  repairs  within  the 
given  time,  and  this  fact  were  an  issue  in 
the  cause,  is  the  plaintiff  liable  for  a  breach 
of  the  conditions  of  his  covenant  caused  by 
the  act  of  God?  It  is  a  well -recognized  prin- 
ciple of  law  that  when  it  is  apparent  that 
the  parties  have  contracted  on  the  basis  of  the 
continued  existence  of  a  given  thing,  then, 
on  performance  becoming  due,  if,  without 
the  fault  of  the  parties,  the  thing  has  ceased 
to  exist,  the  case  has  become  one  of  mutual 
mistake,  and  the  duty  to  perform  no  longer 
remains.  Bishop,  Cont.  ^  588 ;  Chitty,  Cont. 
1070.  The  contract  in  the  case  at  bar  relates 
to  the  lease  of  the  water  power.  The  injury 
to  the  dams  and  race  was  not  a  destruction  of 
the  power  which  continued  to  exist  after  the 
fiood.  The  dams  and  race  were  incidents  of 
the  power,  and  were  to  control  it,  but  they 
did  not  constitute  the  power;  and  hence 
their  destruction  or  injury  did  not  affect  the 
continued  existence  of  the  power.  If  the 
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stream  had,  in  consequence  of  drought,  failed 
to  furnish  the  necessary  amount  of  water  to 
operate  defendant's  mills,   this  would  have 
been  a  destruction  of  the  subject-matter  of 
the  contract  which  would  have  excused  per- 
formance.    The  theory  that,  when  a  party  by 
his  own  contract  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  j^ood,  if  ho 
may,  notwithstanding  any  accident  by  inevi- 
table necessity,  because  he  might  have  pro- 
vided against   it  by  his  contract,    had  it» 
origin  in  the  dictum  of  the  court  in  Parading 
V.  Janey  Aleyn,   26,  and  this  rule  is  not  in- 
frequently applied  where  the  impediment 
comes  from  the  act  of  God.     But  the  actual 
adjudications,    while  discordant,   come  far 
short  of  this ;  so  that,  as  a  whole,  this  dictum 
is  not  sustained   by  them.     Bishop,   Cont. 
g  590.     "It  is,"  says  Mr,  Justice  Swayne,  **» 
well-settled  rule  of  law  that,  if  a  party  by 
his  contract  charge  himself  with  an  obliga- 
tion possible  to  be  performed,  he  must  mak» 
it  good,  unless  its  performance  is  rendered 
impossible  by  the  act  of  God,  the  law,  or  tb» 
other  party.    Unforeseen  difficulties,  however 
great,    will   not  excuse  him."    Dermott  v. 
Janes,  69  U.  B.  2  Wall.  1,  17  L.  ed.  762.     The 
act  of  God  will  dispense  with  the  perform- 
ance of  a  contract,  but  to  bring  the  ca» 
within  the  rule  of  dispensation  it  must  ap- 
pear that  the  thin«*  to  be  done  cannot  by  any* 
means  be  accomp)    Med  ;  for,  if  it  is  only  im- 
probable, or  out  of  the  power  of  the  obligor^ 
It  is  not  in  law  deemed  impossible.    Beebe  t. 
JohnMi,  19  Wend.  500,  82  Am.  Dec.  518. 

The  plaintiff,  having  agreed  to  make  the 
repairs  within  ten  days  from  the  time  the 
water  had  fallen  to  an  avera^re  winter  sta^ 
cannot  justify  the  failure  to  comply  witb 
this  requirement,  if  the  water  continued 
at  or  below  that  stage,  by  saying  that  the 
work  could  not  profitably  have  been  done 
within  the  agreed  time,  since  by  the  employ- 
ment of  more  labor  the  repairs  might  have 
been  completed  within  the  time.  This  would 
have  been  within  the  power  of  the  plaintiff, 
and  therefore  not  impossible ;  but  if,  after  the 
water  had  fallen  to  the  required  stage,  it 
immediately  rose,  and  continued  high  for 
some  time,  this  would  have  been  such  a  dis- 
pensation as  would  have  rendered  the  per- 
formance of  the  contract  impossible.  If  one 
engages  to  make  repairs  before  a  particular 
day,  and  it  becomes  impossible  by  the  act 
of  God  to  make  them  by  that  day,  he  will 
not  be  liable  for  a  breach  of  the  covenant,  if 
he  repairs  as  soon  as  possible  thereafter. 
Taylor,  Land.  &  T.  §  361.  If  the  plaintiff 
haa  intended  to  rely  upon  the  act  of  God  aa 
a  dispensation,  he  should  have  alleged  this 
fact,  and  made  it  an  issue,  (Bailey,  Onus 
Proband!,  296 :)  but  this  he  may  be  able  to  do 
in  another  trial  by  amendment  if  he  so  desire. 

The  plaintiff  contends  that  the  parties  have 
stipulated  for  the  an\ount  of  damages,  and 
hence  they  are  bound  thereby.  The  contract 
provides  that  in  default  of  a  sufficient  supply 
of  water  from  any  cause  the  lessor  shall 
forfeit  a  pro  rata  portion  of  the  water  renta 
accruing'  thereunder  during  the  time  such 
deficiencv  exists.  **  Whenever, "  says  Mr. 
Sedgwick,  "the  damages  were  evidently  the 
subject  of  calculation  and  adjustment  be- 
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tween  the  parties,  and  a  certain  snm  was 
agreed  upon  and  intended  aa  compensation, 
and  is  in  fact  reasonable  in  amount,  it  will 
be  allowed  by  the  court  as  liquidated  dam- 
ages." Sedgw.  Damages,  8th  ed.  §406.  The 
contract  provides  that  plaintiff  shall  famish 
a  given  quantity  of  power  for  a  certain  sum 
of  money,  and  stipulates  that  in  default 
thereof  from  any  cause  the  defendant  shall 
only  nay  for  what  he  obtained.  Can  it  be 
aaid  uom  this  that  the  damages  had  been  the 
subject  of  calculation  and  adjustment  be- 
tween the  parties?  That  the  parties  did  not 
anticipate  such  an  unusual  freshet  in  the 
riyer  when  the  contract  was  executed  is  in- 
ferable from  the  fact  that  plaintiff  agreed  to 
make  the  repairs  within  the  given  time,  and 
this  fact  alone  would  seem  to  rebut  the  theory 
that  the  damages  had  been  the  subject  of 
calculation  and  adjustment  in  advance  of  the 
injury,  or  that  the  sum  named  had  been 
agreed  npon  and  intended  as  compensation. 
The  evidence  shows  that  the  rental  value  of 
defendant's  mill  was  from  $30  to  $25  per  day, 
and  that  without  the  use  of  the  water  power 
it  was  valueless,  while  the  rent  of  the  water 
power  was  only  $2.88  per  day  by  the  terms 
of  the  contract  In  Fumt  y.  Barrett,  4  Cush. 
88I9  the  defendants  had  leased  to  the  plaintiff 


a  part  of  their  mill,  and  covenanted  to  make 
additions  to  the  machinery,  and  furnish 
steam  power  to  operate  the  same.  It  waa 
further  agreed  that,  in  default  of  a  supply 
of  steam  power,  the  rent  should  be  suspended. 
Defendants  neglected  to  make  the  additions, 
and  refused  to  furnish  the  power.  In  an  ac- 
tion for  damages  the  defendants  pleaded  that 
the  suspension  of  the  rent  was  intended  to  be 
liquidated  damages  for  the  breach  of  the  cov- 
enant, and  that  tney  were  not  liable  for  any 
other  damages.  The  court  held  that  the  dam- 
ages had  not  been  liquidated.  In  that  case 
the  plaintiff's  damages  were  the  result  of  the 
defendants'-  refusal'  to  furnish  the  motive 

{lower.  The  damages  could  not  have  been 
ess  had  they  arisen  from  inevitable  accident. 
The  injury  to  plaintiff's  business  was  the 
measure  of  his  damage,  and  not  the  motive 
with  which  the  defendants  refused  to  f  umisb 
the  power.  This  was  equivalent  to  holding 
that  a  suspension  of  the  rent  was  not  a  reason- 
able compensation  for  the  damages  sustained. 
It  would  appear  from  this  that  the  forfeiture 
of  the  rent  in  the  case  at  bar  was  not  a  rea- 
sonable compensation  for  the  loss 'of  the  uso 
of  the  mills. 

The  judgment  cf  the  court  below  i$  reeened^ 
and  a  n^w  Mai  ordered. 


HICHIGAN  SUPREME  COURT. 


James  HICEBY 

V, 

MICHIGAN  CENTRAL  R.  C0.»  Pff.  in 
Brr. 


U Mloh... 


.) 


I. 


adjohilDff  that  on  wbtoh  the  trees  are  growing 
eoDstltute  a  nutaanoe  whloh  the  owner  of  sueh 
adjoinioir  property  majTemove. 


8*  The  owner  of  troofl*  with  bnuaeheo 
whieh  orerhan^  a4Joi>^i"ir  property* 
who  reftuMe  a  eaah  oftr  by  the  owner  of 
■uoh  property  as  oompensation  for  outtlnc  them, 
whiob  offer  is  aocompanled  with  notloe  that  the 
latter  oonslclen  them  a  nntHoioe,  cannot  demand 
any  further  notice  before  the  injured  par^  pro- 
ceeds to  remove  them  himself. 
CJolySMSm.) 

ERROR   to  the  Circuit  Court  for  Saginaw 
County  to  review  a  Judgment  in  favor  of 


Nora.— JYopgfty  tUiMM^trtiitonaJMwnaaini^^ii^ 
Trueen  the  MiMi 

French  Civ.  Code,  arts.  #72, 678,  provide  that  trees 
which  are  f  oond  in  a  oommon  hedge  are  common 
Uke  the  hedge.  Bach  of  the  two  proprietors  has 
the  right  to  require  that  they  should  be  feUed. 
And  he  wbose  property  is  overshadowed  may  com- 
pel his  neighbor  to  out  the  branches.  One  tenant 
In  oommon  of  a  hedge  may  maintain  trespass 
against  his  cotenant  if  the  latter  destroy  it.  Y oyoe 
▼.  Voyoe,  Gow,  SOL 

Wheroa  tree  grows  In  A*b  land  and  the  roots  ex- 
tend into  B*B  land,  the  body  of  the  tree  being  in 
the  soil  of  A,  all  the  rest  of  the  tree  belongs  to  him 
also.  Masters  y.  PolUe,  2  BoUe,  Bep.  141;  SO  Yin. 
Abr.  True,  417. 

Where  a  tree  grows  near  the  boundaries  of  the 
land  of  two  persons,  and  the  roots  extend  into  the 
land  of  each,  the  tree  belongs  to  the  owner  of  the 
land  in  which  the  tree  was  first  planted.  Holder  v. 
Goatee,  Hood,  ft  M.  112.  In  this  case  the  Jury  could 
not  tell  on  whose  land  it  was  first  pJanted  so  a  ver- 
dict on  agreed  terms  was  taken  for  the  defendant 
in  trespass,  on  whose  land  the  trunk  stood  and  who 
had  out  the  tree. 

If  a  person  plant  a  tree  upon  the  limits  of  his 
land,  and  the  tree  extends  Its  root  into  the  land 
aoroes  the  line,  both  landowners  are  tenants  In 
oommon  of  the  tree,  but  if  all  the  root  grow  into 
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the  land  of  the  first  named,  it  is  aU  his  property 
though  the  branches  overhang  the  land  of  the  oth- 
er.  If  one  tenant  in  common  onts  the  tree,  while 
the  other  oannoc  have  an  action  for  the  tree,  he- 
may  have  an  action  for  the  special  damage  by  this* 
cutting.    Waterman  v.  8oper,  1  Ld.  fiaym.  787. 

If  a  tree  grew  in  a  hedge  which  divided  the  landa 
of  A  and  B,  and  by  the  roots  took  nourishment  in 
the  land  of  A,  and  also  in  that  of  B,  they  are  ten- 
ants in  common  in  that  tree.  Anonymous,  2  Bolle,. 
Bep.  266. 

Trees  growing  on  the  line  belong  to  the  adjoining 
proprietors  as  tenants  In  common,  although  not 
**line  trees*'  and  one  Joint  owner  may  recover 
treble  damages  under  the  trespass  statute  for  the^ 
destruction  of  such  trees  by  the  adjoining  pro- 
prietor. Dubois  v.  Beaver,  26  N.T.  123, 82  Am.  Dec. 
826. 

An  action  of  trespass  for  treble  damages  may  be 
maintained  by  an  adjoining  owner  of  land  against 
the  other  for  cutting  do?m  **llne"  trees  on  the  di- 
vision line,  and  injunction  may  also  be  had.  Belyea 
V.  Beaver.  84  Barb.  647. 

Trees  on  a  boundary  line  belong  to  the  adjoining 
owners  aa  tenants  In  common,  and  one  Joint  owner 
may  be  enjoined  at  the  suit  of  the  other  from  cut- 
ting down  such  trees  although  such  plaintiff  had 
cut  down  similar  trees  before.  Muadh  v.  Burkhart,. 
12  L.  B.  A.  484,  83  Iowa,  SQL 


See  also  23  L.  R.  A.  685;  29  L.  R.   A.  582;  40  L.  R.  A.  62G. 
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plaintiff  in  an  action  brought  to  recover  dam- 
jiges  for  the  alleged  wrongful  action  of  defend- 
ant in  cutting  off  branches  from  trees  belong- 
ing to  plaintiff.     Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Hanchett,  Stark  &  Hanchett* 
for  plaintiff  in  error: 

The  defendant  was  the  owner  in  fee  of  the 
right  of  way  adjacent  to  the  plaintiff's  prop- 
erty; it  had  tbe  right  to  occupy  and  use  it 
without  obstruction  of  any  kind;  and  it  was 
•entitled  to  the  unobstructed  use,  not  only  of 
the  land  itself,  but  also  of  the  space  above  It. 

Cyjtis  est  solum,  ^us  est  vsque  ad  ecUum, 

2  Bl.  Com.  18. 

From  the  evidence  it  appears  that  aside  from 
the  defendant's  right  to  the  unobstructed  use 
of  its  right  of  way  from  the  soil  to  tbe  sky, 
these  overhanging  branches  had  become  a  dan- 
gerous nuisance  which  the  defendant  had  the 
right  to  abate  peremntorily. 

Cooley,  Torts,  566;  Wood,  Nuisances, 
^§  lOe-108;  Orandona  v.  Lovdal,  70  Cal.  161; 
Barl  <tf  LonsdaLe  v.  Nelson,  2  Barn.  &  C.  802. 

Messrs.  Tarsney  ft  Wicker,  for  defend- 
ant in  error: 

In  Dubois  ▼.  Beaf)er,  26  N.  Y.  123.  82  Am. 


Dec.  826,  the  court  says:  "Different  opinions 
have  been  held,  as  to  the  ri&rbts  of  the  owners 
of  adjoining  estates  in  trees  planted,  and 
the  bodies  of  which  are  wholly  upon  one, 
while  the  roots  extend  and  erow  into  the  other; 
some  holding  that,  in  sacb  cases,  the  tree,  by 
reason  of  the  nourishment  derived  from  both 
estates,  becomes  the  joint  properly  of  the  own- 
ers of  such  estates,  citing  Waterman  v.  Soper, 
1  Ld.  Raym.  737;  OHj/in  v.  Bisiby,  12  N.  H.  454, 
87  Am.  Dec.  225;  2  Bouvier,  Inst.  158.  —  while 
others,  with  better  reasons,  as  it  seems  to  me, 
hold  that  the  tree  is  wholly  the  property  of  him 
upon  whose  land  the  trunk  stands." 

Bee  HMer  v.  Coates,  Mood.  &  fii.  1 12;  Lyman 
▼.  Hale,  11  Conn.  177.  27  Am.  Dec.  728; 
Masters  v.  FoUie^  2  RoUe,  Rep.  141;  Grabbe, 
Real  Prop.  §  96. 

If  the  branches  of  a  tree  only  overshadow 
the  adjoining  land,  and  the  roots  do  not  enter 
into  it,  the  tree  wholly  belongs  to  the  estate 
where  the  roots  grow. 

Bouvier,  Inst.  §  1673;  Hoffman  ▼.  ^rm- 
strong,  48  N.  Y.  201,  8  Am.  Rep.  537;  Belyea  ▼. 
Beaver,  34  Barb.  647;  Waterman  v.  Saper  and 
TTolder  v.  Coates,  supra;  1  Hilliard,  Real 
Prop.  10. 


A  tree  standing  on  the  boondary  line  Is  the  com- 
inon  property  of  both  parties  whether  marked  or 
aot.  and  trespass  will  Ue  if  one  destroys  it  without 
the  consent  of  the  other.  QrilBn  v.  Blxby,  12  N.  H* 
454.  37  Am.  Deo.  22S. 

The  destruction  of  forest  trees  alonir  a  disputed 
boundary  line  may  be  enjoined  pending  a  suit  to 
establish  such  line.  De  la  Grolx  v.  YlUere,  11  La. 
Ann.  80. 

It  is  said  that  when  the  boundary  line  is  simply 
by  an  object  as  a  tree  (which  by  its  name  does  not 
Include  the  earth),  then  the  center  of  the  thin^ 
«tandinff  on  the  land  is  the  boundary.  Boston  v. 
Richardson,  IS  Allen,  154. 

If  the  respective  owners  of  adjoininsr  tracts  out 
trees  over  the  boundary,  this  mixed  possession 
•does  not  srive  to  each  tbe  possession  of  the  strip  so 
eut  over  as  against  a  stranger,  but  possession  is  to 
'be  determined  by  the  true  boundary.  Leach  v. 
Woods,  14  Pick.  4fil. 

Fruit  and  eZippinos  from  trees  near  the  line. 

The  owner  of  land  is  not  entitled  to  the  fruit  of 
« tree  growing  on  the  land  of  another  although  the 
branches  overhang  his  land.  Hoffman  v.  Arm- 
strong, 48  N.  Y.  Sni,  8  Am.  Kep.  587. 

In  this  case  the  owner  of  the  tree  tried  to  pick 
•cherries  on  branches  hanging  over  the  line,  when 
the  owner  of  tbe  adjoining  property  assaulted  the 
picker.  Onie  court  Instructed  the  Jury  that  the 
owner  of  the  tree  owns  the  whole  of  It. 

Where  an  apple  tree  stood  six  feet  from  the  dlvla- 
lon  line  and  Its  branches  and  roots  crossed  the 
line,  the  tree  and  the  fruit  were  the  sole  property 
of  the  owner  of  the  land  on  which  It  stood,  and  tbe 
party  over  whose  land  the  branches  projected 
4U3ro6S  the  line  could  not  pick  tbe  fruit  without  be- 
ing guilty  of  trespass.  Skinner  v.  Wilder,  88  Vt. 
115,  88  Ara.  Dec.  645. 

Where  tbe  tree  stands  four  feet  from  the  line  and 
<eome  oC  tbe  branches  overhang  adjoining  land,  the 
fruit  on  those  branches  belongs  to  the  owner  of  the 
tree,  and  tbe  owner  of  the  land  over  which  they 
hang  is  a  trespasser  if  he  removes  the  fruit.  If  tbe 
t)ranches  are  a  nuisance  he  has  the  right  to  remove 
the  branches.  Lyman  v.  Hale,  11  Conn.  177, 27  Am. 
Dec.  728. 

See  also  subdivision,  **  Removal  of  trees  near 
boundary  as  nuisances.** 
21  L.  R.  A. 


I  In  Lambert  v.  Bessey,  Sir  T.  Raym.  422,  407,  in  an 
action  for  false  imprisonment,  on  a  question  of 
'  pleading  the  court  dted  Mich.  6  Ed  w.  TV.  7«  a,  pL  18, 
where  the  defendant  pleaded  that  he  hath  an  acre 
lying  next  tbe  said  six  acres,  and  upon  it  a  hedge 
of  thorns,  and  he  cut  the  thorns,  and  they  ^p9o  In- 
vito fell  upon  plaintUTs  land,  and  the  deliendant 
took  them  off  as  soon  as  he  could,  which  is  the  same 
trespass,  and  the  plaintiff  demurred;  and  it  was  ad- 
judged for  the  plaintiff  for  though  a  man  doth  a 
lawful  thing,  yet  if  any  damage  do  thereby  befall 
another,  he  shall  answer  for  It  If  he  oould  have 
avoided  it.  As  If  a  man  lop  a  tree  and  the  boughs 
fail  upon  another  ipso  fniTtto,  yet  an  action  lies. 

In  a  case  of  trespass  where  a  dog  in  chasing  sheep 
crossed  a  boundairy  line.  Crew,  Ch.  J.,  said:  ^A 
man  cut  thorns  and  they  fell  on  another*sland  and 
In  trespass  he  justified  for  It,  and  the  opinion  was 
that  notwithstanding  this  Justification  trespass 
lies,  because  he  did  not  plead  that  he  did  his  best 
endeavor  to  hinder  them  falling,  yet  this  was  a 
hard  case.**   Milleo  v.  Fandrye,  Popham,  1(0. 

In  an  action  for  assault  that  occurred  while  try* 
Ing  to  get  a  team  out  of  another's  land  where  the 
passway  had  been  fenced  in,  the  court  says :  **If 
my  tree  be  blown  down  and  fall  on  the  land  of  my 
neighbor  I  may  go  on  and  take  it  away,  and  the 
same  rule  prevaUs  where  fruit  falls  on  the  land  of 
another,  but  if  the  owner  of  a  tree  cut  the  loppings 
so  that  they  fall  on  another's  land,  he  cannot  be 
ejccused  for  entering  to  take  them  away  on  the 
ground  of  necessity,  because  he  might  have  pre- 
vented it.**    Newkirk  V.  Rabler,  Q  Barb.  656. 

Bacon's  Abr.,  Trespass^  F.:  **ir  a  tree,  the  prop- 
erty of  J.  S.,  be  blown  down,  and  it  fall  upon  the 
land  of  J.  N.,  and  J.  8.  go  upon  tbe  land  to  take  it 
away,  an  action  of  trespass  does  not  lie.  But  if  the 
loppings  of  the  tree  belonging  to  J.  8.  fall  upon  the 
land  of  J.  N.,  and  J.  8.  go  upon  the  land  to  take 
them  away,  this  action  does  lie,  provided  the  fall- 
ing of  them  there  might,  by  using  proper  caution, 
have  been  prevented.  If  the  fruit  of  a  tree  be- 
longing to  J.  S.  fall  upon  the  land  of  J.  N.,  and  J. 
8.  go  upon  the  land  to  take  it  away,  an  action  of 
trespass  does  not  lie:  because  the  falling  of  this 
there  could  not  be  prevented.**  ICillen  v.  S^wdry, 
Latch,  120,  dictum. 

Removal  of  trees  near  houndary  as  nuisances. 

Trees  projecting  over  another's  land  ar«  anly  a 
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Trees  in  the  highway  are  the  property  of  the 
Adjacent  owner;  and  if  they  encroach  upon  the 
highway  and  must  be  removed,  he  has  a  right 
and  must  be  afforded  reasonable  opportunity, 
to  take  them  as  living  trees  and  transplant  them 
elsewhere.  The  order  of  removal  should  be 
given  to  him  and  he  should  be  allowed  a  rea- 
sonable time  to  comply  with  it  before  the  com- 
missioner should  act  further. 

darkr,  Iki$8oM  Mich.  86;  Psopl^i lee  (h.Y. 
BUamer  ''EaoednoT,"  44  Mich.  283, 88  Am.  Rep. 
d46. 

K  the  overhanging  branches  of  plaintiff's 
Irees  could  be  considered  a  nuisance,  still  the 
right  to  summarily  abate  upon  the  part  of  the 
defendant  can  t)e  do  greater,  bat  we  take  It, 
▼ery  much  less,  than  though  there  was  a  par- 
tial'obstruction  on  the  public  highway. 

Ciark  V.  Lake  8t.  Olair  A  N.  U.  B.  lee  Co. 
M  Mich.  611. 

Montyomerjr*  Jl,  delivered  the  opinion 
of  the  court : 

The  plaintiff  was  the  owner  of  land  adjoin- 
ing the  right  of  way  of  defendant,  and  had 
planted  trees  upon  the  land  within  his  in- 
closure,  and  very  near  to  the  fence  which  is 
claimed  by  him  to  mark  the  line.    It  is 


claimed  by  the  defendant  that  as  a  matter  of 
fact  the  railroad  company's  right  of  way  in- 
cluded the  lands  upon  which  the  trees  were 
grown.     It  would  appear,  however,  that  the 

glaintiff  had  fenced  m  all  the  lands  within 
is  present  inclosure  many  jrears  ago,  and  it 
is  probable  that  he  has  acquired  title  by  ad- 
verse possession.  However  this  may  be,  it 
appears  to  us  that  the  case  was  tried  below, 
on  the  part  of  counsel  for  both  parties,  with 
the  understanding  that  the  title  to  the  soil 
upon  which  the  trees  were  g^wing  was  in 
the  plaintiff.  We  shall  treat  the  case,  ^ere- 
fore,  as  though  the  title  to  the  land,  up  to 
the  line  of  the  fence,  was  in  the  plaintiff. 
The  branches  of  the  trees  in  question  over- 
hung the  right  of  way  of  defendant  to  such 
an  extent  that  at  times  they  brushed  against 
the  face  of  the  engineer,  when  his  duties  re- 
quired him  to  lean  out  of  his  cab  for  the 
purpose  of  maintaining  a  lookout.  On  the 
24th  of  September,  1891,  the  employ^  of  de- 
fendant trimmed  the  branches  of  the  trees  up 
to  the  line  of  the  fence.  No  claim  is  made 
that  the  trees  were  damaged  beyond  tliis,  or 
more  than  was  necessary  to  remove  the  over- 
hanging branches.  The  questions  presented 
are  whether  these  overhanging  branches  con- 


onlsanoe  as  to  the  projection  and  may  be  oat  off,  or 
the  party  aggrieved  may  sue  for  damajres  or  have 
the  nuisance  abated.  The  pro]eotio£r  roots  may 
also  be  abated,  but  tbe  tree  cannot  be  cut  down, 
and  a  complaint  to  have  tbem  removed  which  does 
not  show  damages  to  the  plaintiff  is  bad  on  demur- 
rer. Orandooa  v.  Lovdal,  70  CaL  161. 

Where  the  owner  of  land  claimed  that  trees  on  a 
boundary  line  interfered  with  growing  fruit  trees, 
tnit  he  had  never  attempted  or  wished  to  use  his 
land  for  that  purpone,  they  will  not  be  held  to  be  a 
nuisance  under  Cal.  Civ.  Proc.,  I  781,  making  any 
obstruction  to  the  free  use  of  property  a  nuisanoe. 
Orandona  v.  Lovdal,  78  Oai.  611. 

The  court  also  said  that  the  owner  of  the  land 
which  was  under  tbe  overhanging  branches  would 
be  entitled  io  them  if  he  wanted  to  cut  them  off. 
See  also  L3  man  v.  Hale,  U  Conn.  177, 27  Am.  Deo. 
928. 

The  overhanging  branches  of  a  tree  not  poison- 
ous or  noxious  in  its  nature  are  not  a  nuisance  per 
•e,  in  such  a  sense  as  to  sustain  an  action  for  dam- 
ages. Some  real,  sensible  damages  must  be  shown 
to  result  therefrom.  And  the  complaint  which 
does  not  describe  the  damages  caused  will  not  state 
«  cause  of  action.  Countryman  v.  Ligb  thill,  24 
fiun,  40K. 

Where  a  party  felled  his  trees  across  a  line  fence, 
and  they  fell  on  the  fence  injuring  the  same  and 
filling  the  adjolninir  field  with  brush,  the  expense 
of  removingr  them  and  repairing  the  fence  is  not 
the  measure  of  damages  but  is  a  fact  to  be  consid- 
ered with  other  evidence,  such  as  the  value  of  the 
land,  tbe  use  and  deprivation.  Hutchinson  v.  Par- 
ker, 64  N.  H.  88. 

A  declaration  fOr  the  loss  of  horses  killed  by  eat- 
ing clippings  from  ewe  trees  on  the  land  of  a 
neighbor  was  held  demurrable,  as  it  did  not  follow 
that  a  man  who  causes  his  trees  to  be  dipped  is 
bound  under  any  circumstances  to  prevent  tbe 
clippings  from  being  carried  on  his  neighbor's 
land,  and  this  declaration  did  not  show  any  duty 
on  the  part  of  the  owner  of  the  tree.  Wilson  v. 
Kewberry,  41  L.  J.  Q.  B.  81,  L.  R.  7  Q.  B.  81. 

But  tbe  party  occupying  land  adjoining  a  meadow 
where  cattle  are  pastured  must  keep  poisonous 
trees  within  his  own  tK>undarie8,  or  he  will  be  lia- 
Ue  for  damages  caused  by  the  branches  which 
«1L.  R  A. 


;  project  over  his  boundaries.  Crowhturst  v.  Amer- 
sham  Burial  Board,  80  L.  T.  N.  S.  856,  L.  R.  4  Bxch. 
Div.  6,  48  L.  J.  Bxch.  108, 27  Week.  Bep.  06. 

In  an  action  for  breaking  down  a  fence  in  work 
on  a  harbor,  the  court  says  **there  is  no  decided  case 
which  sanctions  the  abatement,  by  an  Individual, 
of  nuisances  from  omission,  except  that  of  cutting 
the  branches  of  trees  which  overhang  a  public 
road,  or  the  private  property  of  the  person  who 
cuts  them.  The  permitting  these  branches  to  ex- 
tend so  far  beyond  the  soil  of  the  owner  of  the 
trees  Is  a  most  unequivooal  act  of  negligence, 
which  distinguishes  this  case  from  most  of  the  other 
cases  that  have  occurred.**  Earl  of  Lonsdale  v. 
Nelson,  2  Bum.  ft  C.  802. 

Damages  to  the  amount  of  $160  were  awarded 
against  a  telephone  company  cutting  off  the  top  of 
a  handsome  elm  tree,  standing  in  front  of  a  side- 
walk, where  the  lot  was  centrally  located  and  was 
available  for  high-class  buildings,  and  the  cutting 
was  without  any  justification  although  the  agents 
of  the  defendants  thought  they  had  permission. 
Hoyt  ▼.  Southern  N.  B.  Teleph.  Co.  60  Conn.  885. 

Since  boards  of  supervisors  in  Mississippi  cannot 
grant  to  a  telegraph  company  a  right  of  way  along 
the  margin  of  a  highway,  such  company  is  liable 
for  negligence  in  the  cutting  of  trees  along  the 
highway  for  running  its  wires.  Clay  v.  Postal 
Teleg.  Co.70MiaB.406. 

A  telegraph  company  [cutting  more  branches 
than  are  necessary  from  magnolia  trees  on  a  street 
planted  within  the  front  line  railing  of  private 
property  is  liable  in  damages,  even  if  the  telegraph 
is  being  constructed  for  fire  alarm  and  public  use. 
Tissot  V.  Great  Southern  Teleg.  ft  Teleph.  Co.  38 
La.  Ann.  806. 

Where  a  party  cut  down  trees  standing  in  the 
street  in  front  of  his  neighbor's  land,  on  the  ground 
that  their  shade  made  his  house  damp  and  un- 
healthy, but  did  not  show  that  they  overhung  his 
land,  he  was  held  liable  in  damages.  Bliss  v.  Ball, 
88  Mass.  08B. 

In  this  note  the  cases  as  to  cutting  trees  across 
the  boundary  line  by  mistake  are  not  included. 
For  the  measure  of  damages  for  injuring  or  de- 
stroying trees,  see  noU  to  Bailey  v.  Chicago,  M.  ft 
St.  P.  B.  Co.  (8.  Dak. )  U  L.  B.  A.  668,  L  T. 
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stituted  a  nuisance ;  whether,  as  a  nuisance, 
the  defendant  had  the  right  to  cause  them  to 
be  removed ;  and  whether,  'before  removing 
them,  it  was  necessary  to  serve  notice  upon 
the  plaintiff,  that  he  might  have  the  oppor- 
tunity to  rRmove  them ;  and,  if  so,  whether 
the  notice  which  he  had  of  the  defendant's 
desire  that  they  be  removed  was  sufficient. 

The  plaintiff's  testimony  was  as  follows 
''These  trees  had  grown  so  that  their  limbs 
and  branches  extended  over  the  fence  into 
the  railroad  company's  right  of  way  ten  or 
fifteen  feet  bevond  the  fence.  In  the  spring 
of  1891,  Mr.  Sullivan  the  road  master  of  the 
Michigan  Central  Railroad  Company,  came 
to  me,  and  said  that  the  trees  and  their  over- 
hanging branches  were  a  nuisance  to  the  rail- 
road company  for  the  reason  that  the  en- 
gineers could  not  see  ahead  along  the  right 
of  way  on  the  curve  there  at  my  place.  We 
talked  awhile  about  the  matter,  and  he  fl 
nally  offered  me  ten  dollars  for  permission 
to  cut  down  or  remove  the  trees.  I  refused 
this  offer.  He  said  then,  'You  had  better 
take  it,  or  some  day  I  will  get  an  order  to 
cut  down  those  trees,  and  then  you  won't 
get  anything. '  He  also  said  that  he  would 
see  the  superintendent,  and  find  out  if  the 
company  would  give  me  any  more  than  ten 
dollars  for  the  trees.  Neither  Sullivan  nor 
any  one  else  representing  the  railroad  com- 
pany ever  saw  me  about  the  trees  after  that, 
and  I  never  receiyed  any  other  offer  for  my 
trees."  The  circuit  judge  instructed  the 
jury  as  follows :  ''It  is  the  view  of  the  court 
that  it  was  the  duty  of  the  railroad  company, 
havins  operated  that  road  with  these  branches 
there  for  so  long  a  time,  to  have  notified  Mr. 
Hickey  that  they  were  an  obstruction,  to  a 
certain  extent,  to  the  line  of  their  road ;  that 
he  must  remove  the  branches,  or  remove  his 
trees,  or  that  they  did  not  desire  them  any 
longer  to  grow  upon  their  land,  which  they 
had  a  right  to  do,  without  any  reference  to 
the  obstruction  of  the  view  of  the  track :  and 
that  he  must  cut  down  the  branches,  or  re- 
move the  trees,  or  the^  would  do  so.  Then, 
if  he  refused,  they  might,  of  their  own  mo- 
tion, remove  the  brandies  from  the  line  of 
the  right  of  way.  I  base  this  opinion  largely 
upon  the  case  cited  for  the  defendant,  of  ^rl 
nff  LofucUUe  V.  Nelson,  2  Bam.  &  C.  303." 

We  think  this  instruction  was  erroneous. 
It  is  stated,  without  limitation,  in  Wood  on 
Nuisances,  (sec.  834:)  "Any  person  injured 
by  a  nuisance,  to  the  extent  that  he  may 
maintain  an  action  at  law  therefor,  may  re- 
move so  much  of  the  nuisance  as  is  necessary 
to  secure  to  himself  immunity  from  damage 
therefrom ;  but  he  must  not  be  guilty  of  any 
excess  therein,  for,  as  to  all  excess  of  abate- 
ment, he  will  be  a  trespasser.''  At  section 
888  it  is  said:  "The  party  judges  at  his 
peril,  and  if  he  errs  in  judgment  he  is  an- 
swerable for  all  the  damages  that  ensue ;  and 
if,  in  the  exercise  of  the  right,  a  breach  of 
the  peace  is  involved,  he  is  answerable,  by 
indictment,  for  the  results."  This  general 
rule  is,  however,  subject  to  exception.  It 
is  stated  in  Wade  on  Notice,  (sec.  480A;) 
"Where  the  act  complained  of  is  one  of  posi- 
tive wrong  or  willful  negligence,  or  the  se- 
curity of  life  and  property  is  endangered, 
21  L.R  A. 


and  the  danger  seems  imminent,  the  party 
threatened  with  the  injury  may  abate  the 
same  without  j^iving  notice  to  the  wrong- 
doer, or  waiting  for  him  to  remove  it. 
Where,  however,  the  nuisance  is  merely  per* 
mitted  to  exist,  and  the  case  is  not  very  ur- 
^nt,  notice,  and  an  opportunity  to  remove 
it,  is  essential,  before  the  complaining  party 
would  be  justified  in  forcibly  abating  the 
same. "  The  case  of  Harl  of  lUmklaie  v.  Nd- 
9on  is  understood  to  hold  that  nuisances- 
created  by  act  of  omission  may  not  be  abated 
except  after  notice;  but  in  the  opinion  in 
that  case,  by  Justiea  Best,  It  was  stated  as- 
follows:  "There  is  no  decided  case  which 
sanctions  the  abatement,  by  an  individual, 
of  nuisances  by  omission,  except  that  of 
cutting  the  branches  of  trees  which  overhang 
a  public  road,  or  the  private  property  of  the- 

Eerson  who  cuts  them.    The  permitting  theae^ 
ranch.es  to  extend  so  far  beyond  the  soil  of 
the  owner  of  the  trees  is  a  most  unequivocal 
act  of  negligence,  which  distingui^ea  thi* 
case  from  most  of  the  other  cases  that  have 
occurred. "    This  case  is  referred  to  in  Jafi» 
▼.  WiUiatM,  11  Mees.  &  W.  181,  in  which 
case  the  court,  laying  down  the  rule  that  the- 
alience  of  land  upon  which  a  nuisance  exists- 
at  the  time  of  his  purchaae  is  not  liable  to 
an  action  without  notice,  said :    "We  do  not 
rely  on  the  decision  in  EaH  of  LtmsddU  ▼. 
NeUon  as  establishing  the  necessity  of  notice 
in  such  a  case,  for  there  much  more  wa» 
claimed  than  a  right  to  remove  a  nuisance, 
viz., a  right  to  construct  a  work  on  the  plain* 
tiff's  soil,   which  no  authority  warrant^; 
but  Lord  Wynford's  dictum  is  in  favor  of 
this  objection,  for  he  states  that  a  notice  ia 
requisite  in  all  cases  of  nuisance  by  omis- 
sion, and  the  older  authorities  fully  warrant 
that  opinion,  where  the  omission  is  the  non- 
removal  of  a  nuisance  erected  by  another.* 
It  is  worthy  of  note  that  it  was  conceded  in 
the  briefs  of  the  counsel  in  Jone$  v.  WilUami^ 
that  the  notice  or  request  is  unnecesaary  be- 
fore abating  the  nuisance  of  overhanging 
branches,  the  reason  being  stated  that  any 
person  may  lawfully  stand  in  the  highway 
over  which  the  trees  overhang,  and  there  cut 
them.    In  Cooley  on  Torts,  (p.  567,)  it  ia 
stated :    "  It  is  a  nuisance  if  the  branches  of 
one's  trees  extend  over  the  premises  of  an- 
other, and  the  latter  may  abate  it  by  sawing 
them  off."     In   Wood  on  Nuisances,    (sec. 
112,)    It  is  said:     "Trees  whose  branches 
extend  over  the  land  of  another  are  not  nui- 
sances, except  to  the  extent  to  which  the 
branches  overhang  the  adjoining  land.     To 
that  extent  they  are  nuisances,  and  the  per- 
son over  whose  land  they  extend  may  cut 
them  off,  or  have  his  action  for  damages,  and 
an  abatement  of  the  nuisance,  against  the 
owner  or  occupant  of  the  land  on  which  they 
grow,  but  he  may  not  cut  down  the  tree. 
Neither  can  he  cut  the  branches  thereof,  be- 
yond the  extent  to  which  they  overhang  his 
soil."     See   also    Gravdona   v.    Lovdal,    70 
Cal.  161.    The  purpose  of  notice,  in  such 
case,  when  required,  it  is  evident,  is  to  ffive 
to  the  owner  the  opportunity  of  himself  abat- 
ing the  nuisance. 

It  is  undisputed,  from  the  testimony  Ia 
this  case,  that  the  plaintiff  knew  that  the 
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cailitMtd  company  claimed  that  these  trees 
were  a  nuisance,  and  desired  their  removal. 
The  fact  that  thej  went  so  fnr  as  to  offer  him 
$10  to  do  what  he  was  legally  bound  to  do 
^id  not,  we  think,  confer  upon  him  a  right 
to  exact  further  notice.  He  must  be  pre- 
sumed to  have  known  what  his  legal  rights 
were.  In  the  face  of  this,  and  with  knowl> 
•edge  of  the  fact  that  the  nuisance  was  ob- 
jected to  by  the  railroad  company,  he,  in 


effect,  said:  "1  refuse  your  offer  of  the 
ffratuity  of  ten  dollars. "  We  think  he  is  not 
in  a  position  to  insist  that  he  was  entitled  to 
further  notice. 

The  judgment  wiU  be  rever$ed^  with  ea$U,  and 
a  new  trial  ordered, 

I«onir«  Jl,  did  not  sit;  the  other  Justices 
concurred. 
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STATE  of  Indiana,  Appi., 
John  C.  OTia 


(.. 
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JL  panMm  eaimot  be  ooiiTieted  llnr  sedii^ 

tlOB  after  marrflnir  the  proeeoutinff  witness, 
although  he  numries  her  to  avoid  proseoatlon. 

(October  10,  IBOfU 

APPEAL  by  the  state  from  a  Judgment  of 
the  Circuit  Court  for  Huntin^n  County 
sustaining  a  demurrer  to  an  information 
charging  defendant  with  seduction.  4f' 
^rmed. 

The  facts  are  stated  in  the  opinion. 

JftfMTs.  S.  E.  Cook,  W.  A*  Branjmn  and 
A.  O.  flmlthj  Atty-Oen.^  for  appellant: 

After  a  crime  is  committed  the  offender 
'Cannot  by  his  own  act  render  himself  un- 
amenable to  the  law. 

If  one  commit  a  larceny  it  will  not  excuse 
the  crime  or  defeat  a  prosecution  for  the  of- 
fender to  return  the  property,  or  pay  for  it. 

If  defendant  intended  at  once  to  break  his 
marriage  vow,  and  did  break  it  immediately, 
there  was  no  living  together,  and  none  in- 
tended ;  the  ceremony  was  a  fraudulent  form 
«nd  was  not  ratified  by  the  prosecutrix. 

Tyler  on  Infancy  savs,  pages  858,  859, 
fi  647:  '^It  may  be  laia  down  as  a  general 
proposition  that  the  law  regards  a  marria^^e 
brought  about  by  fraud  as  invalid,  if  the 
fraud  is  such  as  would  vitiate  any  other  con- 
tract, unless  the  marriage  has  b^n  consum- 
tnated  by  copulation. " 

An  individual  cannot  avoid  punishment  by 
his  own  act,  not  even  when  he  puts  the  courts 
in  operation. 

Watkina  v.  State,  68  Ind.  427,  84  Am.  Rep. 

Mr,  C.  W.  Watldns,  for  appellee : 
If  a  man  seduces  a  female  under  promise 
of  marriage  and  then  marries  her  on  the 
promise  made,  he  is  not  guilty  of  the  felony. 
Cam  V.  Eichar,  4  Pa.  L.  J.  Rep.  651 ;  2 
Whart.  Am.  Crim.  L.  §  1760;  5  Lawson, 
Defenses  to  Crime,  p.  780 ;  2  Archbold,  Crim. 
Pr.  AV\.  1825;  Peoples,    Oauld,   70  Mich. 


"Norm.— The  deoislon  in  the  above  case  althouffh 
«ot  one  of  flxBt  impresBlon  has  few  precedents  and 
these  we  think  are  all  Included  in  the  oplnioo  of  the 
•court. 
'21L.R.A. 


Howard*  •/.,  delivered  the  opinion  of  the 
court: 

Under  section  1992,  Rev.  Btat.  1881,  an 
affidavit  and  information  were  filed  against 
the  appellee,  and  he  was  arrested  for  the 
seduction  of  the  prosecuting  witness,  Ella 
M.  Otis.  To  the  affidavit  and  information 
the  appellee  answered  by  special  plea  in  bar, 
saying  ^  He  is  not  guilty,  for  the  reason  that 
after  the  matters  and  things  as  set  up  in  the 
affidavit  and  information  he  married  the  pros- 
ecuting witness,  and  that  she  is  still  his 
wife. "  A  demurrer  to  this  plea  for  want  of 
sufficient  facts  was  overruled.  The  prosecut* 
ing  attorney  then  filed  a  replv,  admitting 
that  the  appellee,  ''after  the  seduction,  went 
through  the  form  of  marriage  with  Ella  M. 
Otis,  the  person  named  in  um  affidavit  and 
information  as  being  seduced;"  but  saying 
that  at  the  time  of  the  marriage  ceremonv 
the  apbellee  was  in  the  custody  of  the  sheriff, 
awaiting  the  action  of  the  circuit  court  on  a 
charge  of  bastardy,  ** having  been  adjudged 
by  a  justice  of  the  peace  to  be  the  father  of 
a  bastard  child  bom  to  said  Ella  Otis ;"  that 
he  fraudulently  went  through  the  ceremony 
of  marriage  ''for  the  purpose  of  avoiding  the 
continuance  of  imprisonment  for  bastardy, 
and  for  the  purpose  of  avoiding  a  prosecution 
for  criminal  seduction ;"  that  at  the  time  of 
the  marriage  ceremony  he  did  not  intend  to 
live  as  the  husband  of  Ella  M.  Otis,  and 
keep  his  marriage  vows,  "but  to  break  his 
promise  immediatelv,  and  leave  the  said  Blla 
Otis  without  remedv ;"  and  that  he  "  did, 
immediately  after  the  marriage,  break  his 
marriage  vows  and  promises;"  averring, 
therefore,  "  that  such  marriage  was  a  mere 
sham,  a  fraud,  a  deception,  a  trick,  a  device 
to  avoid  prosecution  and  imprisonment,  and 
that  defendant  ought  not  to  go  acquit,  but 
be  held  to  answer  said  charge. "  To  this  reply 
a  demurrer  was  sustained,  and  the  appeal 
followed.  The  overruling  of  the  demurrer 
to  the  plea  in  bar  and  the  sustaining  of  the 
demurrer  to  the  reply  are  assigned  as  errors. 

In  case  of  seduction  under  promise  of 
marriage,  we  think  there  can  be  little  doubt 
that  the  subsequent  marriaj^e  of  the  parties 
is  a  bar  to  further  prosecution  for  the  crime 
committed.  The  keeping  of  the  promise  of 
marriage  is  a  partial  reparation  for  the  wrong 
done, — the  only  reparation  in  any  degree  ad- 
equate to  the  injur;^.  The  chief  object  to  be 
attained  by  our  criminal  statutes  is  the  bet- 
terment of  the  condition  of  society,  and  the 
reform,  rather  than  the  punishment,  of  the 
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criminal.  Section  18  of  article  1  of  the  Con- 
Btitution  of  the  Btate  provides  that "  the  Penal 
Code  shall  be  founded  on  the  principles  of 
reformation,  and  not  of  vindictive  justice." 
If  the  wronged  woman  free!  7  enters  into  the 
married  relation  with  her  seducer,  thus  re- 
storing in  some  measure  the  honor  of  her  own 
womanhood,  and  securing  also  the  good  name 
and  wellbeing  of  her  child,  it  would  seem 
that  her  act  is  a  condonation  of  the  offense,  so 
far  as  she  is  concerned,  and  tliat  the  policy  of 
the  law  would  be  better  served  by  such  mar- 
riage than  by  any  punishment  that  might  be 
meted  out  to  the  offender.  The  question  does 
not  appear  to  have  arisen  heretofore  in  this 
state.  Our  decisions  are  nearly  silent  upon 
the  subject  Bawling  v.  Orapo,  65  Ind.  209, 
was  an  action  for  seduction,  where  the  prose- 
cuting witness  afterwards  married  a  person 
other  than  the  seducer,  and  it  was  contended 
that  such  marriage  barred  her  action.  The 
court  said :  **  We  can  conceive  of  no  good  rea- 
son why  an  action  for  the  seduction  of  an  un- 
married female  should  be  barred  by  her  sub- 
sequent marriage.  Such  subsequent  marriage 
does  not  remove  the  stigma  or  compensate 
the  injury  caused  by  the  seduction,  nor  is 
there  any  principle  of  public  policy  which 
requires  that  a  subsequent  marriage  should 
bar  the  action.  Public  policy  encourages, 
rather  than  discourages,  marriage.  Of  course, 
we  intimate  no  opinion  as  to  the  effect  of  a 
subsequent  marriage  to  the  seducer."  In 
bastardy,  the  marriage  of  the  parties  seems 
to  be  considered  as  terminating  all  further 
legal  proceedings.  In  the  case  of  Jffoble  v. 
State,  89  lod.  852,  the  relatriz  in  a  bastardy 
suit  appeared  in  court,  and  acknowledged 
that  satisfactory  provision  had  been  made  for 
the  support  of  her  child,  and  the  suit  was 
dismissed.  It  appeared  that  the  consideration 
for  this  dismissal  was  a  promise  of  marriage 
on  the  part  of  the  defendant.  The  court  held 
this  consideration  suflacient,  saying :  ^  We 
cannot  say  that  it  was  not  such  a  provision 
as  is  contemplated  by  the  statute. "  The  ques- 
tion before  us  has,  however,  been  expressly 
considered  In  a  Michigan  case, — People  v. 
Oould,  70  Mich.  240,— and  also  in  a  Pennsyl- 
van i a  case, — Com.y.  Eicfiar,  4  Pa.  L.  J.  Rep. 
551.  Both  hold  subsequent  marriage  of  the 
parties  a  bar  to  further  prosecution  for  the 
offense.  In  the  latter  case  the  court  says : 
"It  is  the  seduction  under  promise  of  mar- 
riage which  is  an  offense  of  so  grievous  a 
nature  as  to  require  this  exemplary  punish- 
ment. What  promise?  One  that  is  kept  and 
performed?     Certainly    not;    but    a   false 

f promise,  broken  and  violated  after  perform- 
ng  its  fiendish  purposes.  The  evil  which 
led  to  the  enactment  was  not  that  females 
were  seduced,  and  then  made  the  wives  of 
the  seducers,  but  that  after  the  ends  of  the 
seducer  were  accomplished  his  victim  was 
abandoned  to  her  disgrace.  An  objection  to 
this  construction  is  that  it  places  within  the 
power  of  the  seducer  a  means  of  escaping  the 
penalty.  So  be  It.  This  is  far  better  than 
by  a  contrary  construction  to  remove  the  In- 
ducement to  a  faithful  adherence  to  the 
promise  which  obtained  the  consent."  See 
also  2  Whart.  Grim.  L.  g  1760 ;  6  Lawson, 
Defenses  to  Crime,  g  620 ;  2  Archbold,  Crim. 
91L.R.A* 


Pr.  &  PI.  Pomeroy's  note9,  p.  1825.  Were 
this  an  action  for  damages  by  a  parent  for  the 
seducclon  of  a  daughter  under  twenty-one 
years  of  age,  there  is  no  question  that  the  fact 
that  the  daughter  had  condoned  the  wrong 
done  herself;  or  that  she  had  been  com- 
pensated by  the  pavment  of  money,  or  by 
marriage,  could  not  "be  pleaded  in  bar.  The 
damage  and  loss  to  the  parent  are  quite  in- 
dependent of  the  wrong  to  the  daughter. 
Qimbei  v.  amidtK  7  Ind.  627 ;  Pruitt  v.  Ga, 
21  Ind.  15;  Bartlett  v.  Koehel,  88  Ind.  425; 
EicTuir  V.  Kistler,  14  Pa.  282,  53  Am.  Dec. 
551 ;  8dla/rB  v.  Eind&r,  1  Head,  184. 

In  the  case  before  us,  however,  the  pros- 
ecuting witness,  of  her  free  will,  so  far  as 
the  record  discloses,  and  to  protect  her  honor 
and  that  of  her  child,  entered  into  the  mar- 
riage relation  with  her  seducer.  It  is  not 
the  policy  of  the  law  to  discourage  such 
means  of  atonement  for  the  wrong  which  she 
has  suffered.  This  marriage,  with  all  its  sad 
attendant  circumstances,  was  to  her  a  refuge 
from  the  shame  into  which  she  had  fallen. 
It  Is  true  that  In  this  case  the  appellee  may 
have  agreed  to  the  marriage  in  oruer  to  escape 
merited  punishment,  but  we  should  not  for 
that  reason  remove  an  inducement  which  may 
lead  another  wrongdoer  to  atone  for  bis  fauft 
by  making  the  injured  party  an  honored  wife 
and  mother.  We  think  the  rulings  of  the 
court  were  based  upon  a  proper  construction 
of  the  statute. 

The  judgment  is  affirmed, 

Dailey,  •/.»  took  no  part  In  the  decision 
of  this  case. 


LEWISVILLE  NATURAL  GAS  CO. ,  Appi,, 

V. 

STATE  of  Indiana,  ex  rel.  William 
REYNOLDS  et  al. 


(. 


.Ind.; 


-) 


The  price  at  which  natural  gUM  should 
be  fbrnlBhed  cannot  be  reg^ilated  by  an 

ordlnanoe  under  a  general  power  to  provide  rea- 
sonable regrulaUons  f or  the  safe  supply,  distribu- 
tion, and  consumption  of  natural  gua. 

(September  19, 1S08.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Henry^  County  in 
favor  of  plaintiff  in  a  proceeding  bj  man- 
damus to  compel  defendant  to  furnish  gas  to 
relator  at  the  price  fixed  hj  a  town  ordinance. 
Bevereed, 

The  facts  appear  in  the  opinion. 

Messrs.  John  Morris  and  HI.  E.  Forkner 
for  appellant. 

Messrs.  Brown  ft  Brown  for  appellee. 

Coffey*  J.,  delivered  the  opinion  of  the 
court: 
The  appellant  it  a  corporation  duly  or- 


NoTS.— The  above  case  overrulee  on  the  point  in 
qaestioQ  a  prior  deoision  of  the  same  court  re- 
ported in  16  L.  R.  A .  821.  which  is  on  other  points  not 
affected  by  this  decision.  To  that  oase  is  appended  a 
note  on  compulsory  service  by  a  party  whoae  busi- 
ness it  is  to  serve  the  publio. 


See  also  29  L.  R.  A.  398;   36  L.  R.  A.  126. 


1898. 


Lewisyillb  Natubal  Ga8  Co.  v.  State,  ex  rd.  Rbtkold& 
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ganized  under  the  laws  of  this  state,  and 
was,  at  the  time  of  the  commencement  of 
this  suit,  and  had  been  for  a  long  time  prior 
thereto,  engaged  in  the  business  of  supplying 
natural  gas  to  the  citizens  of  Lewisville, 
Indiana,  for  use  as  fuel  and  lights.  On  the 
15th  day  of  August,  1892,  the  town  of  Lewis- 
ville which  is  an  incorporated  town  by  its 
trustees  passed  an  ordinance,  by  the  terms  of 
which  the  appellant  was  prohibited  from 
charging  a  greater  sum  than  one  dollar  per 
month  for  furnishing  natural  gas  for  a  cook- 
ing stove  during  the  months  of  May,  June. 
July,  August,  and  September.  Prior  to  that 
time  the  appellant  had  been  supplying  the 
relator  with  gas  to  be  used  in  his  cook  stove, 
but  upon  the  refusal  of  the  relator  to  pay 
the  charges  fixed  by  the  appellant,  it  refused 
to  supply  him.  He  tendered  it  the  sum  fixed 
by  the  ordinance,  and  demanded  that  the  ap- 
pellant should  furnish  him  with  gas  at  the 
price  fixed,  but  the  company  refused  to  do  so, 
and  thereupon  this  suit  was  instituted  to 
compel  the  appellant,  by  mandamus,  to  fur- 
nish gas  at  the  price  fixed  by  the  ordinance 
of  the  town. 

Tlie  relator  having  succeeded  in  the  court 
below,  this  appeal  is  prosecuted  for  the  pur- 
pose of  reversing  the  judgment  of  the  circuit 
court  on  account  of  alleged  errors  in  the  pro- 
ceedings in  that  court. 

The  controlling  question  in  the  case  relates 
to  the  power  of  the  town  to  fix,  by  ordinance, 
the  price  at  which  the  appellant  shall  supply 
the  ci  ti zens  w i th  natural  gas.  It  is  contended 
by  the  relator,  first,  that  tlie  town  possesses 
such  power  at  common  law,  and  second,  that 
such  power  is  conferred  by  the  statutes  of  the 
state ;  while  the  appellant  contends  that  no 
such  power  exists,  either  under  the  rules  of 
the  common  law  or  the  statutes  of  the  state 
of  Indiana. 

It  is  safe  to  assert,  we  think,  that  in  this 
state,    municipal    corporations    possess    no 

Eower  except  such  as  is  conferred  upon  them 
y-  statute,  either  in  express  terms  or  by  nec- 
essary implication. 

Judge  Dillon,  in  his  work  on  municipal 
corporations,  4th  ed.  section  89,  says :  ^'It  is 
a  general  and  undisputed  proposition  of  law 
that  a  municipal  corporation  possesses  and 
can  exercise  the  following  powers,  and  no 
others  : 

•* First.  Those  granted  in  express  words. 

"Second.  Those  necessarily  or  fairly  im- 
plied in  or  incident  to  the  powers  expressly 
granted. 

''Third.  Those  essential  to  the  declared 
objects  and  purposes  of  the  corporation, — not 
simply  convenient,  but  indispensable.  Any 
fair,  reasonable  doubt  concerninff  the  ex- 
istence of  power  is  resolved  by  the  courts 
against  the  corporation,  and  Uie  power  is 
denied. " 

In  the  case  of  ATiders^n  v.  0' Conner,  98 
Ind.  168,  it  was  said  by  this  court :  **  Doubt- 
less, it  is  true,  as  appellant's  counsel  claim, 
that  a  municipal  corporation  can  only  ex- 
ercise such  powers  as  are  conferred  upon  it 
by  the  laws  under  which  it  is  incorporated. 
But  where  the  power  to  do  an  act  is  conferred 
upon  the  city,  and  the  law  is  silent  as  to  the 
manner  of  doing  such  act,  the  city  authorities 
M  L.  R.  A. 


are  necessarily  clothed  with  a  reasonable 
discretion  in  determining  how  such  act  shall 
be  done. " 

See  also  Indiana  Municipal  Law,  Thorn- 
ton, 112,  note  S,  for  a  collection  of  the  au- 
thorities upon  the  subject  now  under  dis* 
cussion. 

It  is  not  contended  that  the  general  statute 
upon  the  subject  of  incorporating  towns  con- 
fers upon  towns,  when  incorporated,  the 
power  to  regulate  the  price  at  which  natural 
gas  shall  be  sold.  It  is  contended,  howevor, 
that  such  power  is  conferred  by  an  net  of  the 
General  Assembly,  approved  March  7,  1887, 
Elliott's  Supp.  §  800.  That  act  is  as  follows : 
**  Sec.  1.  Be  it  enacted  by  the  General  As-  ' 
sembly  of  the  State  of  Indiana,  that  the 
boards  of  trustees  of  towns,  and  the  common 
councils  of  cities  in  this  state,  shall  have 
power  to  provide,  by  ordinance,  reasonable 
regulations  for  the  safe  supply,  distribution, 
and  consumption  of  natural  gas  within  the 
respective  limits  of  such  towns  and  citiesi 
and  require  persons  or  companies  to  whom 
the  privilege  of  usin^  the  streets  and  alleys 
in  such  towns  and  cities  is  granted  for  the 
supply  and  distribution  of  such  gas  to  pay 
a  reasonable  license  for  such  franchise  and 
privilege." 

The  contention  of  the  appellee  is  sustained 
by  the  case  of  Ru^hmlle  v.  Rushville  If  at.  Gas. 
Co.,  182  Ind.  575,  15  L.  R.  A.  821.  From 
the  conclusion  reached  in  that  case,  however, 
the  writer  of  this  opinion  was  compelled  to 
dissent.  Judge  Miller  took  no  part  in  the 
decision  of  that  case  by  reason  of  having 
decided  the  cause,  as  special  judge,  in  the 
circuit  court. 

In  construing  a  statute,  we  will  look  to 
the  letter,  and  to  the  statute  as  a  whole,  to 
the  circumstances  under  which  it  was  en- 
acted, to  the  mischief  to  be  remedied,  and 
to  the  condition  of  affairs  when  it  was  en- 
acted. Fountain  County  Comn,  v.  Warre!!^ 
County  Comre.  128  Ind.  295. 

The  courts  take  iudicial  notice  of  the  fact 
that  natural  ffas  is  in  a  high  degree  in- 
fiammable  and  explosive,  and  so  dangeroua 
that  its  use  may  be  made  the  subject  of  police 
regulation.  JamUeon  v.  Indiajut  Nat,  Oae  <t 
Oil  Co.  128  Ind.  555,  12  L.  R  A.  652. 

As  the  public  safety  is  always  the  highest 
consideration  in  all  legislation,  it  is  fair  to 
presume  that  when  the  act  under  discussion 
was  passed  the  general  assembly  had  in  view 
the  safety  of  the  people  of  the  state. '  Some 
police  regulation 'in  the  localities  in  which 
natural  gas  was  to  be  used,  in  order  to  secure 
the  safety  of  the  people  and  their  property, 
was  an  absolute  necessitv.  There  is  not  a 
word  or  syllable  to  be  found  in  the  act  in- 
dicating that  the  general  assembly  had  in 
view  any  other  purpose  than  that  of  securing 
the  safe  supply  and  use  of  natural  ^as.  To 
secure  the  sa^e  supply  and  use  of  natural  ^aa 
is  one  thing,  and  to  fix  the  price  at  which 

fas  shall  be  supplied  is  another  and  quite  a 
ifferent  thing.  In  our  opinion,  it  was  not 
the  intention  of  the  general  assembly  to  con- 
fer, by  the  act  above  set  out,  the  power  to 
regulate  the  price  at  which  natural  gaa 
should  be  furnished.  It  follows  that  the  con- 
clusion reached  in  the  case  of  BuehviUe  ▼• 
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RushvUU  Nat,  Gtu  Ob.  iupra,  was  erroneous, 
and  should  be  orerrnled. 

The  trustees  of  the  town  of  LewisTille  bar- 
ing no  power  to  regulate  the  price  at  which 
natural  ^as  should  be  furnished,  the  or- 
dinance m  question,  purporting  to  do  so,  is 


void  upon  its  face,  and  the  circuit  court  for 
that  reason  erred  in  overruling  the  demurrer 
to  the  complaint. 

Judoment  rev&ned,  with  directions  to  the 
Circuit  Court  to  sustain  the  demurrer  to  the 
complaint  in  this  case. 


NEW  JERSEY  SUPREME  COURT. 


Robert  HEWSON,  Proteeutor, 

The  Inhabitants  of  the  Township  of 
ENQLEWOOD. 


(-. 


•  XI*  w«*»«««««»/ 


^In  pimraanee  of  our  statiite»  the  inhab- 
itants of  Eng^lewood*  in  this  state* 
passed  an  ordinance  requiring^  hawk- 
ers, peddlers*  and  itinerant  vendors  of 
merchandise  to  obtain  a  license*  R-  a 
merchant,  dealinir  In  ffrocerieB  in  the  dty  of  New 
York,  where,  for  years  he  has  kept  a  store,  with 
a  stock  of  groceries,  from  which  he  suppHcs  his 
customers,  employed  the  relator  to  drlre  his  wacr- 
on  to  his  customers  in  Bnglewood,  and  take 
their  orders,  and  afterwards  deliver  the  goods 
•ordered.  The  relator  did  not  sell  or  deliver  goods 
in  any  other  way,  and  neither  he  nor  B.  had  s 
license,  as  required  by  the  ordinance.  Held,  that 
the  relator  was  not  a  hawker,  peddler,  or  itiner- 
ant vendor*  within  the  meaning  of  our  statute. 

(June8,U08w) 

CERTIFICATION  by  the  Circuit  Court  for 
Bergen  County  for  the  advisory  opinion  of 
the  supreme  court  of  a  writ  of  certiorari  sued 
out  to  review  a  Judgment  of  a  justice  of  the 
peace  convicting  prosecutor  of  a  violation  of 
an  ordinance  of  the  township  of  Englewood. 
Bewrsed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Van  Syckel  and  Garrison,  J  J. 
f   Mr.  O,  R.  Dutton*  for  prosecutor: 

A  solicitor  employed  by  an  established  house 
to  call  on  citizens  and  solicit  orders  for  goods, 
and  who  usually  carries  samples,  is  not  a  ped- 
dler. 

Davenport  v.  Riee,  75  Iowa,  74;  KanKU  City 
▼.  GolUm,  84  Ean.  434. 

A  salesman  who  goes  from  house  to  bouse 
with  a  sample  stove  and  takes  orders  that  are 
subsequently  filled  is  not  a  peddler. 

BaUau  v.  State,  87  Ala.  144. 

One  who  goes  about  a  village  carrying  sam- 
*Head  note  by  Van  Stokbl,  J. 


pies  and  takes  orders  for  a  nonresident  Drm  is 
not  a  bawker  or  peddler. 

Emmon$  v.  LeuMovm,  8  L.  R  A.  82)8,  183 
m.  880;  Cerro  Qordo  r,Eawl%ng$,  185  HI.  86. 

One  who  goes  from  house  to  house  soliciting 
orders  for  standard  goods  to  be  delivered  in 
the  future,  and  thereafter  with  a  horse  and 
wagon  and  prepared  packages,  makes  deliveries 
of  the  goods  ordered,  receives  the  pay  and 
solicits  other  like  orders,  is  not  a  peddler  with- 
in N.  Y.  Laws  1888,  chap.  465,  giving  the 
trustees  of  incorporated  villages  power  to  reg- 
ulate and  restrain  hawking  and  peddling  in  Uie 
streets. 

StantfordY.  FUher,  63  Hun,  188. 

A  person  who  has  a  store  and  travels  through 
the  adjofninff  country  soliciting  orders,  which 
he  afterwards  fills,  is  not  a  peddler. 

Cam,  V.  Eichenhurg,  140  Ps.  168. 

The  representative  or  the  proprietor  of  an 
establishcMl  house,  having  a  fixed  place  of  busi- 
ness with  a  stock  of  goods  there,  although  be 
goes  around  with  wagons  and  makes  deliveries 
and  solicits  and  takes  orders,  is  not  a  peddler. 

No  discrimination  may  be  made  in  matter  of 
licenses  or  commercial  burdens  between  resi- 
dents of  New  Jersey  and  other  states. 

State  V.  Grange,  60  N.  J.  L.  888;  Biate  ▼. 
StilMng,  53  N.  J.  L.  617. 

The  law  of  Texas  requiring  every  commer- 
cial traveler  or  drummer  to  obtain  a  license 
and  to  pay  a  tax  therefor  is  unconstitutional 
and  void,  when  applied  to  citizens  of  other 
states  soliciting  trade  in  Texas. 

BMine  v.  Stdby  County  Tax,  DUk  130  U. 
S.  489,  80  L.  ed  694;  AMker  v.  Texas,  138  U. 
8.  129,  83  L.  ed.  868. 

Mr,  R,  P.  Wortendyke*  for  the  township: 

The  purpose  of  the  siatute  in  empowering 
cities  to  pass  ordinances  in  restraint  of  hawk- 
ing and  peddling  was  doubtless  two-fold. 
One  end  to  be  attaiued  was  the  protection  and 
encouragement  of  local  traders  and  merchants, 
who  are  largely  dependent  for  their  patronage 
on  their  reputation  for  integrity  and  fair  deal- 
ing, and  their  social  and  moral  standing  in  the 
community;  and  who,  by  investing  their  means 


NoTB.— The  refiTulatlon  of  peddlers  and  hawkers 
has  been  attempted  by  so  many  statutes  and  ordi- 
nances, and  80  many  interesting  questions  have 
arisen  in  respect  to  the  power  of  the  leglslaturee 
and  municipalities  ooncerningr  suoh  reffulatlons, 
that  the  question,  who  is  to  be  regparded  as  a  ped- 
dler, is  one  of  considerable  importance.  The  pres- 
ent ease  relates  to  a  person  who  not  only  delivered 
goods  previously  ordered  and  at  the  same  time  took 
orders  for  future  delivery,  but  It  is  held  that  doing 
both  these  things  does  not  make  him  a  peddler  so 
long  as  the  artkde  delivered  is  In  each  case  ordered 
in  advance. 

That  delivering  goods  previously  ordered  does 
«1  L.  R.  A. 

See  also  48  L.  R.  A.  99. 


not  make  one  a  peddler,  see  Stuart  v.  Cunningham 
(Iowa)20L.B.A.4S0. 

For  other  cases  defining  peddlers,  partlculariy 
with  reference  to  taking  orders  for  future  deliv- 
ery.  see  Com.  v.  Gardner  (Fa.)  7  L.  B.  A.  066; 
Wrought  Iron  Bange  Co.  v.  Johnson  (Qa.)  8  L.  B. 
A.  278;  i{e  Wilson  (D.  a)  12  L.  R.  A.  SS4;  Tltusville  v. 
Brennan  fPa.)  14  L.  B.  A.  100;  Bs  Houston  (a  a  W. 
D.Mo.)UL.R.A.719. 

For  relation  of  peddlers  to  Interstate  oommeioe, 
see  Be  Spain  (C.  C.  E.  D.  N.  C.)  14  L.  B.  A.  97,  and 
note,  and  Tltusville  v.  Brennan,  tupra^  whleh  lat- 
ter case  Is  not  In  accord  with  other  decisions  on 
the  subject. 


t8M. 


HbWBOV  T.  BNGLBWOOa 


w 


Id  proTtding  fixed  places  of  trade,  aad  paying 
taxes  on  tbelr  merchaDdise,  help  to  baild  up 
«Dd  maintain  tfae  citj  in  which  they  reside, 
and  oontribmine  to  the  support  of  its  schools, 
and  other  local  interests  and  enterprises.  The 
other  wss  to  prevent  the  indiscriminate  inva- 
sion of  the  houses  and  places  of  business  of 
•citizens,  and  shield  them  from  the  practices  of 
itinerant  traders  of  unknown  repute,  who  are 
frequently  patronized  by  persons  in  order  to 
be  rid  of  their  importunities  and  presence. 
The  thing  to  be  restrained  is  the  putting  of 
.goods,  the  owners  of  which  may  or  may  not 
have  contributed  by  way  of  taxation  to  the 
benefits  of  the  municipalitv,  in  competition 
with  the  froods  of  the  local  merchsnt,  every 
•dollar's  worth  of  whose  stock  has  been  sub- 
jected to  municipal  taxation,  and  who  has  con- 
tributed to  the  social,  educational,  and  finan- 
-cial  prosperity  of  the  city.  The  traveling 
trader  who  uses  the  street  or  public  grounds  as 
his  place  of  business,  or  who  goes  unbidden 
from  house  to  house,  in  private  residences  to 
plv  his  trade  is  not  a  fair  competitor  for  the 
otfaer,  who  builds  or  rents  a  costly  and  commo- 
dious structure  wherein  to  serve  his  customers. 
The  police  power  of  the  city  may  therefore  be 
properly  exerted  to  restrain  all  such  as  by  their 
method  of  doing  business  are  liable  to  invade 
aocial  order,  by  seeking  purchasers  for  their 
wares  in  the  houses  of  citizens,  or  in  the  streets 
and  public  places  of  a  city,  to  the  discourage- 
ment of  the  more  legitimate  methods  of  others, 
on  whom  the  municipality  is  dependent  for  its 
support 

Qraffty  ▼,  BudwilU,  107  Ind.  603,  67  Am. 
Rep.  128. 

Any  niethod  of  selling  goods,  wares,  or  mer- 
ohandise  by  outcry  on  the  streets,  or  public 
places  in  a  city,  or  bv  attracting  persons  to 

Eurcbase  goods  exposea  for  sale  at^such  places, 
y  placards  or  signals,  or  by  going  from  house 
to  house,  selling,  or  offering  goods  for  sale  at 
retail,  to  individuals  not  dealers  in  such  com- 
tnodities,  whether  the  goods  be  carried  along 
for  deli venr  presently,  or  whether  the  sales  are 
made  for  niture  delivery,  constitutes  the  per- 
•soD  so  sellinir  a  hawker  or  peddler  within  the 
meaning  of  the  statute. 

Ibid.;  AUsn  v.  BparkaU,  1  Bam.  &  Aid.  100; 
Sex  V,  Turner,  4  Barn,  &  Aid.  610;  Gregff  v. 
Smith,  L.  R  8  Q.  B.  802;  Howard  v.  I/upion, 
L.  R  10  Q.  B.  898;  MtnriU  v.  titate,  88  Wis. 
428,  20  Am.  Rep.  12;  Spaniih  Fork  Oity  ▼. 
Mortenecm,  7  Utah,  88. 

Van  Syekely  «/*.,  delivered  the  opinion  of 
the  court: 

The  Act  of  Karch  81, 1890  (Laws  1890,  p. 
150),  provides  that  it  shall  be  lawful  for  the 

foverninff  body  of  anv  township  to  make  or- 
inanceslicensmghaw'kers,  peddlers,  and  itin- 
erant vendors  of  merchandise,  medicines,  and 
remedies,  and  to  prescribe  penalties  for  violat- 
ing such  ordinances.  This  suit  certified  into 
this  court  was  brought  against  Hewaon  to 
recover  a  penalty  for  violating  an  ordinance 
passed  by  the  authorities  of  said  township  in 
virtue  of  said  Act.  The  material  facts  of  the 
<au9e  are  as  follows:  One  James  Richardson  is 
a  merchant  dealing  in  groceries  and  provisions 
at  No.  68  Vesey  street,  in  the  city  of  New 
Tork,  where,  for  years,  he  has  kept  a  store,  i 
dl  L.  R  A.  47 


with  a  large  stock  of  goods,  from  which  h« 
supplies  his  customers.  He  has  in  his  employ 
a  number  of  agents,  whoco  around  to  his  cus- 
tomers, and  get  their  orders,  and  afterwards 
the  goods  ordered  are  delivered  from  Richard- 
son's wagons,  and  the  salesmen  take  further 
orders  for  goods  to  be  delivered.  Hewson 
was  employed  by  Richardson  in  this  way. 
He  went  to  Englewood  on  the  9th  day  of  Sep- 
tember, 1892,  and  delivered  merchandise  from 
Richardson's  store,  which  had  been  previously 
ordered,  and  took  other  orders  for  future  de- 
li veir.  He  did  not  sell  or  deliver  goods  in 
Englewood  in  any  other  way.  No  goods  are 
sold  fjom  Richardson's  wagons,  but  only  de- 
livered on  orders  previously  obtained,  and 
afterwards  delivered  as  aforesaid.  Neither 
Richardson  nor  Hewson  has  a  license,  as  re- 
quired by  said  township  ordinance.  Judgment 
was  rendered  agsinst  Hewson  in  the  court 
below  for  the  penalty  prescribed  by  the  ordi- 
nance. 

The  only  question  presented  by  the  case  is 
whether  Hewson  was  a  hawker,  peddler,  or 
Itinerant  vendor  of  merchandise.  No  discrim- 
ination can  be  made  between  the  merchant 
whose  store  is  in  New  York  city,  and  one 
whose  business  house  Is  in  Englewood  town- 
ship. Under  like  circumstances,  the  same  rule 
applies  to  both.  State  v.  Orange,  60  N.  J.  Jj. 
889;  State  v.  Stiliing,  62  N.  J.  L.  617.  Bou  vier 
defines  a  "hawker"  to  be  a  person  going  from 
place  to  place  with  goods  to  sell,  ^e  is  one 
who  carries  his  merchandise  with  him,  and 
disposes  of  and  delivers  it  as  he  travels.  A 
peddler  is  one  who  travels  about  with  mer- 
chandise for  the  purpose  of  selling  it;  but  a 
person  in  the  service  of  a  resident  business  es- 
tablishment, who  goes  about  the  city  carrying 
samples  of  goods  kept  for  sale  by  his  employer, 
and  solicits  orders  to  be  filled  by  his  employer, 
is  not  a  peddler,  and  is  not  subject  to  punish- 
ment as  a  peddler,  under  a  city  ordinance  re- 
quiring peddlers  to  take  out  licenses.  Daten' 
port  V.  Rice,  76  Iowa,  74.  A  commercial 
traveler,  who  simply  exhibits  samples  of  goods 
kept  for  sale  by  his  principal,  and  takes  orders 
for  such  goods,  to  be  delivered  by  his  principal, 
to  whom  rayment  is  to  be  made,  is  not  a 
peddler.  Karuas  City  v.  GoUin$,  84  Ean.  484. 
The  supreme  court  of  Illinois  held  in  Emnume 
V.  Lewietawn,  182  Dl.  880,  8  L.  R  A.  828,  that 
a  book  canvasser,  who  solicits  subscriptions 
for  books  for  future  delivery,  is  not  a  peddler, 
and  cannot  be  required  to  take  license,  under 
authority  given  to  the  town  to  license  hawkers 
and  peddlers.  One  who  goes  about  a  village, 
conveying  samples  and  taking  orders  for  a 
nonresident  firm,  is  not  a  hawker  or  peddler. 
Supreme  court  of  Illinois,  in  Oerro  Qordo  v. 
Jiawlingi,  186  III.  86.  A  person  who  has  a 
store,  and  travels  through  the  adjoining  coun- 
try, soliciting  orders,  which  he  afterwards  fills, 
is  not  a  peddler,  within  the  meaning  of  the 
statute  prohibiting  sales  without  a  license  by 
a  hawker,  peddler,  or  traveling  merchant. 
Supreme  court  of  Pennsylvania,  in  Coin,  y. 
Eichenburg,  140  Pa.  168. 

The  rule  to  be  drawn  from  the  reported  cases 
is  that,  to  subject  a  person  to  the  penalties  de- 
nounced against  unlicensed  hawkers,  peddlers, 
and  itinerant  vendors  of  merchandise,  it  must 
be  shown  that  he  carries  his  goods  with  him 
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for  sale,  or  has  tbem  sent  from  place  to  place, 
and  disposes  of  them  as  he  travels.  That,  in 
my  judgment,  is  necessary  to  constitute  a 
hawker,  peddler,  or  itinerant  vendor,  within 
the  meaning  of  our  statute.  The  Massa- 
chusetts statute  provides  that:  "Every 
hawker,  peddler,  or  petty  chapman  or  other 
person,  going  from  town  to  town,  or  from 
place  to  place,  or  from  dwelling  house  to 
dwelling-house,  in  the  same  town,  either  on 
foot  or  with  one  or  more  horses  or  ollierwise 
carrying  for  sale  or  exposiog  to  sale  any 
goods,"  etc.  Stat.  1846.  chap.  244.  In  Com, 
V.  Ober,  12  Cush.  493,  Ghiff  Justice  Shaw  said 
that,  to  brinir  the  acts  of  the  defendant  within 
the  prohibition  of  the  statute,  there  must  be 


the  essential  characteristics  or  carrying  gooda 
about  for  sale,  offering  tbem  to  purchasers, 
fixing  the  prices,  or  receivinc:  payment.  Tbe 
Massachusetts  statute  is  substantially  the  same 
as  the  sixth  section  of  50  Oeo.  IIL,  chap.  4U 
In  RexY.  Turner,  4  Barn.  &  Aid.  610.  whera 
the  penalty  was  enforced  against  the  defendant, 
it  appeared  that  he  had  the  goods  in  hia  pos- 
session, and  sold  them.  Penal  statutes,  and 
ordinances  providing  penalties,  must  be  strictly 
construed.  In  the  case  submitted,  there  is,  ift 
my  judgment,  an  absence  of  the  circumstancca 
which  render  the  relator  subject  to  the  penal- 
ties prescribed  by  tiie  township  ordinance. 
Tm  judgmcni  below  should  be  reversed. 


TENNESSEE  SUPREME  COURT. 


A.  J.  MoLENBON  et  al.,  AppU., 

STATE  of  Tennessee,  to  Use  of  Henry 
KENNEDY. 


(. 


.Tpinn.. 


-) 


1.  Jn  order  of  a  criminal  eourt  In  ez- 
oess  of  its  Jnrladietion«  directing  the 
sheriff  to  take  the  bodyof  a  certain 


person  and  redeliver  him  to  prison  whatever 
the  decision  of  a  certain  court  which  had  juris- 
diction of  the  case  upon  a  habeas  oorpua  pro* 
ceedlnff  might  be  as  to  the  lesality  of  hia  deten- 
tion, is  utterly  void  upon  its  face,  and  ooo8titQta» 
no  protection  to  the  sheriff. 

8*  An  order  to  serve  the  porpooe  of  a^ 
writ  is  not  valid  in  Tenneasee  unless  it  nms 
In  the  name  of  the  state. 

8.  The  sureties  on  a  sherilTs  iMmd  aro 


NOTB.— Suite  on  oUTeCol  honde  for  tretpamet  orim- 
authorized  aet»  of  ojfioer  done  oolore  officii. 
This  note  is  Intended  to  Indude  only  such  oases 
as  relate  to  suits  on  official  bonds  for  acts  of  offloeis 
without  authority  or  those  where  they  acted  un- 
der void  writs,  omlttlnsr  the  cases  of  levy  on  the 
property  of  a  third  party,  levy  on  exempt  prop- 
erty, excessive  levies,  and  acts  partly  within  and 
partly  in  exoees  of  power. 

JAabOiUiy  of  turetles  where  the  o3eerha»nowrli,  or 
aetB  under  a  void  lorCL 

The  eases  generally  support  the  rule  that  where 
an  officer  having  no  writ  In  his  hands  falsely  as- 
serts that  he  has,  and  commits  a  trespass  under  such 
assumed  authority,  or  where  he  acts  without  any 
such  assumption  simply  as  an  officer  and  commits 
a  wrongful  act,  the  sureties  on  his  official  kwnd  are 
not  liable  unless  under  a  statute  as  that  of  Ala- 
bama, infrd.  The  rule  in  Massachusetts  is  stated 
more  broadly  and  as  we  think  more  reasonably  to 
make  the  offlclaJ  bond  cover  all  official  acts,  but  in 
that  state  the  question  has  not  been  squarely  de- 
cided in  a  case  where  the  officer  had  no  writ  and 
committed  a  trespass. 

There  are  but  few  cases  as  to  liability  of  surety 
where  the  writ  or  judgment  is  void,  but  many  oases 
as  to  the  liability  of  officer,  whose  liability  is  largely 
determined  by  the  question.  Was  the  writ  fair  on 
its  face?— while  the  liability  of  the  surety  is  deter- 
mined  by  the  question.  Is  the  act  for  which  the  ac- 
tion is  brought  provided  for  by  the  terms  of  the 
bond? 

In  a  suit  on  a  sheriff^s  bond  providing  that  he 
would  ^*  faithfully  execute  the  said  office  of  sheriff** 
the  sureties  are  not  liable  for  a  seizure  by  him  of 
segars  manufactured  in  the  state,  for  failure  of  the 
owner  to  show  a  peddler's  license,  which  was  only 
required  for  segars  made  out  of  the  state,  and  the 
sheriff  was  fully  informed  that  they  were  not  made 
out  of  the  state.    State  v.  Browu,  88  N.  G.  141. 

A  complaint  on  a  marshal's  bond,  which  alleges 
In  general  terms  that  the  marshal  and  his  deputies 
were  acting  illegally,  does  not  state  any  cause  of 
81L.R  A. 

JSee  also  40  L.   R.   A.  628;    42   L.    B 


action.  If  It  fails  to  show  that  they  were  acting  un- 
der a  writ.  A  marshal  Is  not  liable  for  mlsoondaot 
of  his  deputy  appointed  specially  to  serve  at  an 
election  as  his  duties  are  wholly  publlo.  Hawkina- 
V.  Thomas,  8  Ind.  App.  809. 

A  declaration  In  suit  on  a  constable^s  bond  statinr 
that  there  was  a  Judgment  against  the  plaintiff,  an<> 
that  the  constable  represented  that  he  had  execu- 
tions In  his  bands  against  plaintiff,  and  collected  the* 
amount  thereof  from  plaintiff  and  that  the  oon- 
stable  did  not  return  the  execution  satisfied  andt 
plaintiff  was  compelled  to  pay  the  judgtoenia- 
again,  states  no  cause  of  action,  as  It  does  nut  state- 
that  the  constable  had  any  execution  in  bis  hands. 
Com.  V.  Gole,  7  B.  Mon.  260,  40  Am.  Dec.  906. 

Where  a  sheriff  having  no  execution  In  hia  hand» 
obtains  money  from  a  purchaser  at  an  alleged  ex- 
ecution sale,  his  sureties  on  his  bond  are  not  Uabl»> 
for  his  false  representation.  Eaton  v.  Kelly,  72  N. 
Clio. 

The  sureties  on  a  oonstable's  bond  are  not  fiable- 
forhls  trespasses  having  no  connection  with  hl» 
duties,  and  are  not  liable  where  It  is  not  shown 
that  the  constable  was  acting  under  any  writ  at  the 
time  of  the  trespass.  Cornell  v.  People,  87  IIL  App. 
490. 

A  complaint  on  a  marshal^s  bond  alleging-  that 
the  marshal  In  his  official  capacity  as  marshal- 
claiming  to  have  a  writ  of  replevin  duly  issued  by 
a  Justice  demanded  of  and  took  from  the  lawful 
possession  of  the  plaintiff  certain  personal  prop- 
erty, claiming  to  act  under  and  by  virtue  of  such- 
writ  of  replevin,  does  not  state  a  cause  of  action 
against  the  sureties,  as  It  does  not  show  that  be- 
had  any  process.  Gcrber  v.  Ackley,  82  Wis.  233. 87 
Wis.  4S,  19  Am.  Rep.  761. 

Where  an  officer  goes  out  of  the  line  of  his  offi- 
cial duty  and  unlawfully  and  without  a  warrant 
makes  an  arrest  though  done  colors  oiPlcii  his  8ur». 
ties  on  his  bond  *'f or  the  faithful  performance  of 
his  duties'*  are  not  liable.  State  v.  McDonough,  9- 
Mo.  App.  63,    Pee  State  v.  Shacklett,  infra. 

Where  a  sheriff  from  one  state,  having  a  warranto 
of  arrest,  falsely  represents  in  another  state  to  th» 

.  A.  423,  849;  44  L.  R.  A.  435. 
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not  liable  for  hJs  wronflrf  ul  acts  under  process 
which  l8  void  upon  its  face. 
4«  A  sheriiriB  not  liable  In  an  action  on 
bis  official  bond  in  the  name  of  the  state  for 
acts  done  under  process  which  was  void  upon  its 
face. 

(April  »,18Ba.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Shelby  County  in 
favor  of  plaintiff  in  an  action  brought  upon  a 
sheriflfs  bond  to  recover  damages  for  his  al- 
leged wrongful  imprisonment  of  the  plaintiff. 
Reversed. 

The  facts  are  stated  In  the  opinion. 

Mesars,  James  M.  Greer  and  Maloae  ft 
Ualbne  for  appellants. 

Mr,  L.  T.  m.  Cannada  for  appellee. 

Caldwell*  Jl,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  damages  for  false  im- 
prisonment, brought  in  the  name  of  the  state 
of  Tennessee,  for  the  use  of  Henry  Kennedy, 
against  A.  J.  McLendon,  sheriff  of  Shelbv 
coantv,  and  the  sureties  on  his  official  bond. 
Trial  before  court  and  Jury  resulted  in  verdict 
and  judgment  in  favor  of  the  plaintiff,  and 
against  all  the  defendants,  for  |500.  The  de- 
fendants have  appealed  in  error,  and  ask  a  re- 
versal in  this  court,  upon  several  grounda. 


The  principal  averments  of  the  declaration 
are,  in  substance,  that  the  plaintiff,  Henry 
Kennedy,  was  confined  in  the  workhouse  of 
Shelby  county  under  a  void  judgment  of  the 
criminal  court  of  that  county;  that  while  so 
confined,  his  father  sued  out  a  writ  of  habeas 
corpus  in  the  circuit  court  of  Shelby  county  for 
his  release;  that  the  Judge  of  the  latter  court 
heard  his  case  upon  thai  writ,  adjudged  his 
confinement  illegal,  and  ordered  that  he  be  at 
once  discharged;  that,  in  defiance  of  that  ac- 
tion of  the  circuit  court,  the  defendant,  A.  J. 
McLendon,  sheriff  of  Shelby  county,  immedi- 
ately rearrested  him,  and  returned  him  to  the 
workhouse,  where  he  was  wrongfully  and  il- 
legally confined  for  a  period  of  fourteen  days; 
that.  In  so  rearresting  and  confining  plaintiff, 
the  sheriff  had  no  authority,  but  acted  under  a 
void  order  of  the  judge  of  the  criminal  court, 
made  upon  the  latter's  learning  of  the  pendency 
of  the  habeas  corpus  proceSing.  It  is  also 
averred  that  defendant.  A.  J.  McLendon,  on  a 
certain  day  executed  his  official  bond,  as 
sheriff  of  Shelby  county,  with  his  codefeodants 
as  sureties  thereon,  and  that  the  bond  was 
breached  by  the  aforesaid  rearrest  and  con- 
finement 01  plaintiff,  Henry  Kennedy,  where- 
by the  defendants  became  liable  for  damages 
to  the  state  of  Tennessee,  for  his  use,  in  the 
sum  of  $50,000,  that  being  the  penalty  of  the 
bond .    The  defendants,  after  some  preliminary 


aooosed  party,  that  he  had  a  requisition  and  by 
that  means  takes  him  out  of  the  state,  and  to  the 
state  tesoinff  the  warrant  and  imprisons  him,  the 
sberifl*8  sureties  are  not  liable  for  the  acts  done 
out  of  the  state,  but  are  liable  for  thA  wrongful 
imprisonment  In  the  state.  Kendall  v.  Aiesblre, 
SB  Neb.  TOr. 

A  sheriff  and  his  sureties  are  not  liable  on  his 
official  bond  for  the  wrongfui  act  of  his  deputy  in 
killing  a  prisoner  attempting  to  escape  under  Tez. 
Bev.  StatL,  art  2880,  providing  a  right  of  action  for 
death  caused  by  wrongful  act,  as  the  act  com- 
plained of  was  not  the  immediate  act  of  the  sher- 
iff. The  question  as  to  whether  the  homicide  is  an 
*\)fBcial  act**  of  the  deputy  for  which  the  sheriff 
could  be  held  liable  is  not  decided.  Hendriok  v> 
Walton,  00  Tex.  192. 

In  an  action  on  a  sherifPs  bond  for  false  impris- 
onment for  arrest  of  an  Innocent  person  without 
warrant  or  other  authority,  the  oourt  directed  two 
Buooessive  verdicts  for  the  defendant  to  be  set 
aside,  and  a  new  trial  to  be  granted  to  the  plain- 
tiff.   Mitchell  V.  Malone,  77  Ga.  SQU 

In  this  case  the  liability  of  the  surety  is  not  dis- 
cussed and  does  not  seem  to  have  been  questioned, 
If  the  officer  was  liable. 

In  an  action  of  false  Imprisonment  and  damages 
for  cruel  and  Inhuman  treatment  against  a  mar- 
shal and  his  sureties,  the  court  says,  **It  is  a  suit 
upon  the  official  bond  of  the  marshal,  aqralnst  him 
and  his  sureties,  but  charges  false  imprisonment 
and  malicious  cruelty.  It  is  In  form  ez  contractu, 
but  in  effect  ex  deUeto.  It  charges  upon  contracts, 
and  claims  damages  for  a  tort,**  and  such  an  action 
cannot  be  maintained.  Clinton  v.  Nelson,  2  Utah, 
284. 

Upon  a  sheriff*8  bond  no  recovery  can  be  had 
except  for  official  misconduct,  and  his  sureties  are 
not  liable  for  an  injury  to  a  slave  which  was  de- 
livered to  the  sheriff  and  jailor  as  a  runaway, 
where  such  slave  was  not  committed  to  the  sheriff 
by  competent  authority.  The  Judgment  of  com- 
mittal in  this  case  was  void  for  want  of  Jurisdlc- 
l    ,     n^.'^rnar  v.  Pearce,  81  Ala.  4IBR, 

21L.aA. 


But  the  rule  in  Alabama  has  been  changed  by 
statute  and  now  under  Ala.  Bev.  Ck>de,  1 100,  pro- 
viding that  sureties  on  officers*  bonds  are  liable  for 
wrongful  acts  done  by  the  officer  under  color  of 
his  office,  the  sureties  on  the  bond  of  a  justice  of 
the  peace  are  liable  for  a  wrongful  arrest  and  im- 
prisonment by  him,  under  color  of  his  office. 
Kelly  V.  Moore,  61  Ala.  864. 

The  sureties  on  a  sherilTs  bond  are  not  liable  for 
acts  done  edore  offlciU  but  are  liable  where  the 
sheriff  having  a  warrant  against  A.  arrests  B.  and 
m  arresting  him  unlawfully  shoots  and  wounds 
him.  Cionsequentiy  a  petition  will  state  a  cause  of 
action  on  the  bond  although  it  also  states  that  such 
acts  were  done  colore  officii  as  this  allegation  may 
be  rejected  as  surplusage.  Huifman  v.  Koppel- 
kom^B  Neb.  844, 12  Neb.  96. 

This  case,  belonging  to  a  class  omitted  frem  this 
note  as  to  trespass  to  third  parties  by  officer  with 
a  writ,  is  given  here  as  showing  the  limitation  of 
liability  for  acts  done  colore  officii,  Kendall  v. 
Aleshlre,  28  Neb.  707,  gives  the  Nebraska  rule 
where  an  arrest  is  made  out  of  the  state  without  a 
requisition. 

Where  the  writ  of  attachment  discloses  the  fact 
that  it  is  void  because  Issued  against  the  property 
of  a  tenant  who  was  not  a  party  to  the  suit,  the 
sureties  are  liable  under  the  Alabama  statute  for 
the  acts  of  the  sheriff  thereunder.  Albright  v. 
Mills,  86  Ala.  824.  Bee  also  Governor  v.  Pearce, 
supra. 

Sureties  of  a  justice  are  not  liable  for  money  col- 
lected on  an  executiOD,  where  the  judgment  was 
void,  as  such  money  came  into  his  hands  by  a  tres- 
pass and  not  by  virtue  of  his  office.  Barnes  v. 
Whltaker,  46  Wis.  204. 

But  an  action  may  be  brought  on  a  con8tab1e*s 
bond  where  he  undertakes  to  make  an  attachment 
on  a  writ  in  which  the  ad  damnum  exceeded  $70, 
and  which  therefore  he  had  no  authority  to  serve. 
His  taking  the  goods  is  colore  officii  and  the  sure- 
ties are  liable.    Lowell  v.  Parker,  10  Met.  309. 

In  this  case  the  fact  that  the  constable  returned 
on  the  writ  that  he  had  taken  tho  goods  was  held 
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ttieM  had  been  taken,  filed  a  joint  plea  of  not 

Siilty,  and  the  case  was  tried  upon  the  issue 
ereoy  formed. 

Though  much  eyidence,  both  parol  and  doc- 
umentary, was  introduced  for  the  consideration 
of  the  court  and  jury,  the  only  part  of  it  nec- 
essary to  be  here  mentioned  is  the  process  un- 
der which  the  alleged  wrongful  and  illegal 
arrest  and  confinement  were  made.  That  pro- 
cess was  but  a  copy  of  an  order  spread  upon 
the  miDutes  of  the  criminal  court.  It  was  in 
the  following  words  and  figures:  '*In  the 
criminal  court  of  Shelby  county.  Sept  term, 
A.  D.  1890.  Wednesday,  Nov.  26, 1890.  To 
A.  J.  McLendon,  Sheriif:  You  are  ordered 
and  directed  that  after  the  cause  of  the  deten- 
tion of  Henry  Kennedy,  now  in  the  workhouse 
of  the  county,  shall  have  been  inquired  into  to 
the  entire  satisfaction  of  his  honor,  L.  H.  Estes, 
Judge  of  the  circuit  court,  whatever  may  be  his 
conclusions  as  to  whether  such  detention  be 
legal  or  otherwise,  you  take  the  body  of  said 
Henry  Kennedy,  and  again  deliver  him  to  the 
superintendent  of  the  Shelby  county  work- 
house, there  to  be  confined,  and  not  to  go 
hence  without  the  further  orders  of  this  court. 
You  will  in  no  wise  omit,"  etc  "A  true  copy 
from  the  minutes.  Attest.  R.  S.  Capers, 
Clerk.    W.  W.  Topscott,  D.  C.*'    On  that  pa- 

Ser  was  this  indorsement:    "Executed  on  the 
til  day  of  Dec'r,  1890,  by  arresting  the  said 
Henry  Kennedy,  and  placing  him  in  the  work- 


house as  is  ordered.  This  Dec.  6th,  1890.  A. 
J.  McLendon,  Shff.  By  L.  B.  Williama,  D. 
S.' 

The  charge  of  the  trial  judge  with  respect  to 
the  foregoing  order  or  process  was,  in  effect, 
that  it  was  void  upon  its  face,  that  it  gave  the 
sheriff  no  authority  for  the  arrest  and  confine^ 
ment  complained  of,  and  could  therefore  afford 
him  no  protection  in  this  action.  The  instruc- 
tion was  correct.  The  order  In  question  was 
utterly  void  upon  its  face. 

First.  The  judge  of  the  circuit  court,  act- 
ing under  due  forms  of  law,  as  he  is  presumed 
and  shown  in  this  case  to  have  been,  had  am- 
ple power  and  Jurisdiction  to  conduct  the  bar 
beas  corpus  proceedings,  and  to  discharge  the 
plaintiff,  Kennedy,  from  illend  restraint  un- 
der a  void  Judgment,  as  he  is  nere  alleged  and 
shown  to  have  done.  Code,  §§  8720,  8723; 
Siata  V.  Shelbj/  County  Tar,  DiU.  16  Lea, 
240;  BtaUY.  QaUoway,  6  Coldw.  886.  98  Am. 
Dec.  404;  Exports  Ixinge,  85  U.  8.  18  Wall 
168,  21  L.  ed.  872;  Ex  parte  Milligan,  71  TJ.  S. 
4  Wall.  8,  18  L.  ed.  281;  ^  parte  ParkM,  98 
U.  8.  18,  23  L.  ed.  787;  Pe&pfe  v.  Liseomb,  60 
N.  Y.  670,  19  Am.  Rep.  211.  On  the  other 
hand,  the  criminal  court  was  wholly  without 
power  and  Jurisdiction  to  defeat  the  result  by 
causing  Kennedy  to  be  rearrested  and  recom- 
mitted for  the  same  offense,  and  under  the 
same  void  judgment,  as  was  the  purpose 
clearly  disclosed  oy  the  terms  of  the  order  it- 


to  be  proof  that  the  acts  were  done  colore  otflcN, 
and  this  was  held  suffloient  to  give  a  remedy  to 
persons  injured  by  his  vlolatloD  of  ofBoial  duty. 

It  was  said  in  Bkinner  v.  PhiUips,  4  Maas.  flO,  that 
any  party  injured  by  the  malfeasance  of  the  sher- 
iff or  his  deputy  is  entitled  to  relief  on  the  sher- 
iff's bond.  In  this  case  Judgment  had  been  ob- 
tained airainBt  the  sheriff,  and  this  was  a  aeC  /a.  to 
obtain  satisfaction  of  that  Judgment.  The  cause 
of  action  originally  does  not  appear  in  the  opinion, 
and  this  decision  has  been  criticised  in  some  cases 
as  a  dictum. 

Whether  or  not  a  constable  has  authority  to  serve 
an  execution  for  alimony  in  a  divorce  suit  directed 
to  the  sheriff  or  his  deputy,  his  sureties  will  be  lia- 
ble for  his  acts  thereunder.  Turner  v.  Sisson,  137 
Mass.  IPl. 

The  court  says  the  object  of  the  bond  is  to  make 
the  sureties  responsible  for  the  due  performance  of 
his  ofBcial  acts  in  the  service  of  process,  and  in  his 
other  duties.  It  says  that  by  an  ofScial  act  is  not 
meant  a  lawful  act  of  the  officer  in  the  service  of 
process;  if  so,  the  sureties  would  never  be  respon- 
sible but  that  it  means  any  act  done  by  the  officer 
in  his  official  capacity,  under  color  and  by  virtue 
of  his  office.  Therefore  it  holds  that  the  oonsta  ble 
was  acting  wholly  in  his  official  capacity,  when  hav- 
ing an  execution  he  took  the  goods  thereunder 
and  made  a  return  thereon. 

The  sureties  on  an  official  bond  of  the  sheriff  are 
liable  for  the  wrongful  act  of  the  sheriff  in  levy- 
ing and  collecting  taxes  illegally  assessed  upon 
property  not  subject  to  taxation,  as  the  sheriff  is 
bound  to  know  whether  the  property  is  liable  or 
not.    State  v.  Shacklett.  87  Mo.  880. 

The  bond  provided  that  the  sheriff  would  faith- 
fully collect  and  pay  over  all  the  state  and  county 
revenue,  and  that  he  would  in  all  things  faithfully 
perform  the  duties  of  collector  according  to  law, 
and  the  court  holds  that  when  an  officer  tortlously 
seizes  goods  it  is  not  merely  a  private  trespass  but 
a  breach  of  his  bond.  See  State  v.  McDonough,  0 
Ho.  App.  6& 
21 L.  R.  A. 


The  bond  of  a  town  nuuvhal  ex  officio  tax  coUeo- 
tor  binds  the  sureties  for  a  wrongful  seizure  and 
sale  by  him,  under  color  of  his  office,  of  personal 
property,  where  the  tax  levy  was  made  without 
Jurisdiction  and  the  process  was  void.  Wairens- 
burg  V.  MUler,  77  Ma  66. 

This  case  holds  that  the  officer  acted  wttbout  the 
authority  of  process  fair  on  its  face,  and  that 
the  writ  was  no  protection  to  the  officer,  but  the 
liability  of  sureties  does  not  appear  to  have  been 
discussed. 

For  other  tax  matters,  see  Kane  v.  Union  Faa  B. 
Co.,  infra. 

Where  a  coroner^aoting  as  sheriff  assume  to  act 
under  a  warrant  or  order  that  directs  the  seizure  of 
a  boat  as  a  nuisance,  which  warrant  was  unauthor- 
ized, and  by  such  seizure  the  boat  was  sunk  and 
lost,  his  sureties  axe  liable.  Tleman  t.  Haw,  49 
Iowa,  812. 

This  on  the  ground  that  liability  exists  for  a  tres- 
pass committed  by  their  principal  in  attempting  to 
discharge  his  duties  as  an  officer  with  a  warrant  for 
the  arrest  of  the  owner  of  the  boat. 

In  Ex  parU  Reed,  4  Hill,  57S,  it  Is  held  that  the 
conditions  of  a  sberiff^s  bond  do  not  extend  to  a 
trespass  committed  by  the  sheriff,  even  if  the  sher- 
iff attempts  to  Justify  under  a  jL/o.  The  charge 
of  trespass  assumes  that  the  act  oould  not  have 
been  t)irtut€  offlOL 

But  this  case  is  overruled  In  People  v.  Schuyler, 
4  N.  Y.  179,  which  was  an  action  for  trespass  in 
levying  on  the  property  of  a  party  not  named  in 
the  writ. 

A  deputy  sherilTs  act  in  taking  property  under 
a  chattel  mortgage  is  held  not  to  be  an  official  one, 
and  therefore  not  within  the  officer^  bond,  al- 
though both  the  deputy  and  the  sheriff  supposed 
the  act  was  an  official  one.  Dorr  v.  Mioklegr,  19 
Minn.  90. 

For  a  oonstable*s  act  of  violence  in  breaking 
open  a  house  and  assaulting  the  occupants  while 
attempting  to  enforce  a  distress  warrant,  his  sure- 
ties have  been  held  not  liable,  on  the  ground  that 
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■elf.  Const,  art  1,  §  16.  Judged  by  the  facts 
so  disclosed,  the  order  was  void  upon  its  face. 
Being  so,  it  gave  the  sheriff,  who  is  presumed 
to  have  known  the  law,  no  authority  for  his 
action ,  and  affords  him  no  protection. 

Second.  '*A11  writs  and  other  process  shall 
ran  in  the  name  of  the  state  of  Tennessee,  and 
bear  teste  and  be  signed  by  the  respective 
clerks."  This  is  the  requirement  of  the  Con- 
stitution, as  found  in  section  12,  art.  6,  of  that 
instrument.  Clearlv,  the  order  here  in  ques- 
tion, if  possessed  ox  any  virtue  at  all,  was  a 
vrit,  or  other  process,  within  the  meaning  of 
the  constitution.  It  was  intended  to  serve  the 
purpose  of  a  writ,  or  other  process,  and  as  such 
it  could  have  been  valid,  if  so  otherwise,  only 
when  running  in  the  name  of  the  state  of  Ten- 
Bessee.  It  did  not  so  run,  and  for  that  addi- 
tional reason  it  was  void  upon  its  face.  If  it 
ran  in  any  name  at  all,  it  was  only  in  the  name 
of  the  criminal  court  of  Shelby  county.  In 
the  case  of  NashtUle  v.  Pearl,  11  Humph.  250, 
251,  it  was  held  that  a  distress  warrant  for  the 
collection  of  taxes  was  void  because  running 
in  the  name  of  the  '•Corporation  of  Nashville," 
instead  of  in  the  name  of  the  state  of  Tennes- 
see, as  required  by  the  constitution.  In  that 
case,  after  quoting  the  words  of  the  constitu- 
tion, the  court  said:  "This  requirement  ap- 
plies to  all  process,  civil  or  criminal,  issued  by 
any  court  or  tribunal  established  by  law,  hav- 
ing authority  to  issue  process,  to  process  issued 


under  a  valid  corporation  ordinance  or  by-law. 
as  much  as  to  process  from  a  court  of  record 
or  Justice  of  the  peace."  That  construction 
meets  our  approval,  and  controls  this  case  on 
the  point  being  considered.  The  question  as 
to  whether  or  not  the  processes  considered  in 
White  V.  SiaU,  8  Heisk.  888,  and  Lyle  v.  Long- 
ley,  6  Baxt.  288,  ran  in  the  name  of  the  state, 
was  not  raised  in  either  of  those  cases.  It  was 
decided  in  the  former  of  those  cases  that  a  t?^ 
nire  facias  juratoreSf  and  in  the  latter  that  an 
attachment  writ,  signed  by  the  judge,  instead 
of  the  clerk  of  the  court,  was  valid. 

After  the  trial  Judee  had  delivered  his  charge 
to  the  jury,  the  defendants  requested  him  to 
give  additional  instructions,  in  these  words: 
''*If  you  find  that  the  process  under  which 
McLendon  arrested  the  plaintiff  was  without 
authority  of  law  and  void,  under  the  instruc- 
tions given  you  in  this  case,  then,  in  arresting 
and  imprisoning  the  plaintiff,  McLendon  was 
acting  beyond  the  scope  of  his  authority  as 
Sheriff,  and  W.  J.  Chase,  and  the  other  sureties 
on  the  sheriff's  bond,  are  not  liable  for  his  acts 
in  making  such  arrest."  The  refusal  of  the 
court  to  give  these  instructions  was  erroneous. 
The  action  of  the  sheriff  in  arresting  the  plain- 
tiff under  void  process  must  be  regarded  in  the 
same  light  as  if  he  had  arrested  him  without 
any  process  at  all.  He  acted  entirely  without 
authority  of  law,  and  was  therefore  a  trt^s- 
passer.    Had  he  acted  under  valid  process. 


the  acts  were  not  offloiaL   Jewell  v.  Mills,  8  Bush, 

Oppression  in  office. 

The  sureties  on  offloial  bonds  are  generally  liable 
by  the  terms  of  their  bonds  for  oppression  in  office 
and  forsuob  aots  performed  by  them  as  offioeis  as 
csan  be  termed  oppression. 

The  ezaotion  of  illeffal  fees  by  a  county  treasurer 
in  the  oolleotion  of  taxes,  under  color  of  office,  is  a 
breach  of  the  condition  of  a  bond  that  *^he  shall 
faithfully  and  impartially,  without  fear«  favor, 
fraud,  or  oppression,  discharge  all  the  other  duties 
DOW  or  hereafter  required  of  his  office  by  law.** 
Kane  v.  Union  Pao.  R.  Go.  5  Neb.  107. 

For  the  corrupt  official  act  of  a  justice  of  the 
peace,  whether  ministerial  or  Judicial,  the  sureties 
on  his  boDd  are  hat)]e.  State  v.  FJlnn,  8  BJackf.  7391, 
23  Am.  Dec.  880l 

So  bis  sureties  are  liable  for  his  unlawful  oppres- 
sive and  corrupt  act  in  causing  the  imprisonment 
of  a  person  for  contempt,  whether  it  was  strictly 
withiD  his  Jurisdiction  or  not.  Doepfner  v.  State, 
86Ind.m. 

But  unlawful  and  oppressive  acts  which  are  not 
corrupt,  but  merely  mistakes  of  Judgment,  do  not 
make  his  sureties  liable.  State  v.  Littlefleld,  4 
Blackf .  129. 

The  sureties  on  a  Justice^s  bond  are  liable  for  fa- 
vor, fraud,  and  oppression,  in  rendering  a  Judg- 
ment at  a  time  other  than  that  named  in  the  writ, 
whereby  plalntUf  was  damaged,  as  the  terms  of  the 
bond  are  that  he  shall  act  without  fear,  favor, 
fraud,  or  oppression.  Oowing  v.  Qowglll,  12  Iowa, 
486u 

In  ibis  case  the  demurrer  to  the  petition  admit- 
ted the  charge  that  he  had  violated  the  coaditioos 
of  the  bond,  as  the  petition  alleged  that  be  bad 
acted  through  favor  and  with  an  intent  to  defraud 
the  plaintiff. 

Where  the  statute  required  a  Justice  to  continue 
a  case  fifteen  days  where  the  defendant  in  attacb- 
ment  was  not  served,  and  he  only  continued  the 
case  fourteen  daySi  an  action  will  lie  on  his  bond 
81  UR.  A. 


for  damages  for  selling  property  on  the  Judgment* 
People  V.  Jarrett,  7  HI.  App.  660. 

The  ruling  of  the  court  is  that  it  was  error  to 
sustain  a  demurrer  to  the  declaration.  This  seems 
to  have  been  sustamed  in  the  lower  coiuts  on  the 
ground  that  the  Justice  was  not  liable.  The  ques- 
tion as  to  the  liability  of  the  surety  does  not  appear 
to  liave  been  discussed  although  this  action  is  di- 
rectly against  the  surety  who  appears  to  be  the 
only  defendant. 

The  sureties  on  a  constable's  bond  providing  **U> 
faithfully  and  impartially,  without  fear,  favor« 
fraud,  or  oppression,  discharge  all  the  duties  .  .  • 
of  his  office,**  are  liable  for  acts  of  the  constable  in 
unlawfully,  maliciously,  and  oppressively  arrest- 
ing, imprisoning,  and  prosecuting  a  party,  and  they 
cannot  escape  liability  by  the  fact  that  the  acts 
complained  of  were  instigated  by  malice.  Clancy 
V.  Kenworthy,  74  Iowa,  740. 

The  court  holds  that  'if,  in  exercising  the  f  un<y 
tinns  of  his  office,  the  defendant  is  not  liable  for 
acts  because  they  are  illegal  or  forbidden  by  law, 
and  for  that  reason  are  trespasses  or  wrongs,  he 
cannot  be  held  liable  on  the  bond  at  all,  for  the  rea- 
son that  all  violations  of  duty  and  acts  of  oppres- 
sion result  in  trespasses  or  wrongs.** 

For  other  cases  of  **oppre88ion,'*  see  next  sub- 
head. Fraud. 

PVtxud  of  officer. 

It  seems  that  a  surety  on  an  official  bond  is  not 
liable  for  the  fraud  of  the  officer  in  matters  outside 
the  dudes  of  his  office  although  alleged  by  the  offi- 
cer to  be  an  official  action.  Tbe  cases  as  to  fiduci- 
ary bonds  and  defalcations  are  not  given  in  this 
note. 

The  sureties  of  a  sheriff  are  not  liable  for  his 
fraudulent  conduct  in  prevailing  on  the  plaintiff  in 
attachment  to  sell  his  claim  on  the  misrepresenta- 
tion that  it  was  of  no  value.  The  sureties  do  not 
stipulate  for  liability  for  the  sherilTs  wrongful 
misrepresentation.  Governor  v.  Uaucock,  2  Ala. 
728. 
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aDd  mfflaBed  or  abused  it,  both  he  and  his  sure- 
ties would  have  been  liable  for  the  conse- 
quences of  the  misuse  or  abuse;  but,  having 
assumed  to  execute  Toid  process,  he  was,  for 
the  time,  without  the  scope  of  his  official  char- 
acter, and  for  that  reason  did  not  and  could  not 
bind  them.  The  obligation  of  the  bond  was 
that  he  should  "well  and  truly  execute,  and 
due  return  make  of,  all  processes  to  him  di- 
rected, and  pay  all  fees  and  sums  of  money  by 
him  received,  or  levied  by  virtue  of  any 
process,  under  the  proper  officer,  or  to  the 
person  entitled,  and  faithfully  execute  the 
otlice  of  sheriff,  and  perform  its  duties  and 
functions  during  his  continuance  therein." 
The  wrongful  and  illegal  arrest  of  plaintiff  was 
in  no  sense  a  breach  of  that  obligation.  It  was 
not  a  failure  to  execute  and  return  process  well 
and  truly,  nor  to  pay  over  money  to  parties 
entitled,  nor  to  execute  the  office  of  sheriff  and 
perform  its  functions  and  duties.  He  had  no 
legal  process  in  his  hands,  no  money  to  pay 
over,  no  official  function  or  duty  to  execute  or 
perform,  with  respect  to  the  plaintiff.  The  law 
of  the  land  forbade  him  to  arrest  plaintiff,  or 
jierform   any  other   act,  h^  virtue  of   said 

grocess:  but  the  terms  of  his  bond  did  not  stand 
1  his  way.  They  did  not  contemplate  such 
an  act,  and  were  not  breached  by  it  Our 
conclusion  on  this  point  is  in  harmony  with 
the  reasoning  of  this  court  in  several  cases. 
Lytle  V.  Btherly.  10  Yerg.  889;  Orutchfidd  v. 
iiS^^'TM,  5  Humph.  15, 42  Am.  Rep.  417;  Ihraper 
V.  titate,  1  Head,  262;  Tvrn^r  v.  Mlier,  4 
Heisk.  89.  The  last  case  is  precisely  in  point 
on  tue  proposition  that  sureties  of  a  sheriff  are 
not  responsible  for  his  acts  with  respect  to  void 
process.  The  effort  in  that  case  was  to  hold  a 
sheriff  and  the  sureties  on  his  official  bond  liable 
for  money  collected  by  him  under  an  execution 
which  had  become  functus  officio  by  lapse  of 
tune.    The  court  said:    *'Can  a  decree  be  ren- 


dered against  Lofe  for  his  action  officially,  as 
sheriff,  under  the  circumstances  stated?  It  is 
to  be  borne  in  mind  that  the  bill  seeks  to 
charge  him  for  his  action  as  sheriff,  and  be  and 
his  sureties  on  his  official  bond  are  made  de- 
fendants with  this  view.  It  follows  that  he 
must  be  charged  according  to  the  allegations 
of  the  bill.  In  this  view  of  the  case,  the  fact 
that  the  execution  was  functus  officio,  and  the 
deduction  sought  to  be  drawn  from  it,  that  the 
sheriff  had  no  authority  to  collect  the  money 
as  sheriff  without  an  execution,  would  relieve 
Love  and  his  sureties  in  this  case.  The  sureties 
could  not  be  held  responsible  for  his  action  in 
a  matter  not  of  official  duty,  or  in  the  \\ex- 
formance  of  the  duties  of  his  office,  and  Love 
would  not  be  chargeable  on  the  allegations  of 
the  bill  seeking  to  hold  him  responsible  in  his 
character  as  sheriff  for  official  default,  as  he 
could  only  be  charged  as  an  agent,  if  at  all." 
The  question  here  is  very  different  from  that 
decided  in  the  case  of  Lammon  v.  Feuner,  111 
U.  S.  17,  28  L.  ed.  887.  There  the  marshal, 
with  a  valid  attachment  writ  in  his  bands, 
misused  it  by  seizing  the  property  of  a  stranger 
to  his  process.  The  act  was  adjudged  a  breach 
of  his  bond,  for  which  his  sureties  were  liable. 
It  was  a  failure  to  faithfully  discharge  a  duty 
of  his  office.  Not  so  here.  McLendon  had  no 
valid  writ.  His  process  was  utterly  void.  It 
conferred  no  authority;  imposed  no  duty;  jus- 
tified no  official  action. 

The  trial  judge  also  erred  in  refusing  to 
further  instruct  the  Jury,  as  requested,  that  the 
sheriff  himself  could  not  be  held  liable,  in 
this  case,  for  his  action  under  process  found 
to  be  void  upon  i ta  face.  This  is  an  action  u  pon 
an  official  bond,  brought  in  the  name  of  the 
state  of  Tennessee,  for  the  use  of  Henry  Ken- 
nedy. Bnch  an  action,  so  brought,  can  be 
maintained  against  no  one,  unless  a  breach  of 
the  bond  be  in  fact  shown.    The  bond  could 


Bee  also  Governor  v.  Pearoe,  81  Ala.  4BS,  but  slnoe 
these  decisions  the  statutes  of  Alabama  make  the 
sureties  of  a  sheriff  liable  for  his  wronflrful  acts. 
Bee  Albright  v.  Mills,  86  Ala.  824;  KeUy  v.  Moore,  51 
Ala.  854. 

Where  the  sheriff  took  an  insufficient  ball  bond, 
on  a  eavioftmod  then  demanded  of  the  defendant  a 
deposit  of  gold  bullion,  which  was  made,  and  then 
he  returned  the  bail  l)ond  taken,  and  refused  to 
give  up  the  deposit  on  an  offer  to  surrender,  he  was 
guilty  of  fraud  and  oppression,  but  his  sureties  are 
not  liable.    State  v.  Long,  30  N.  C.  415, 513. 

A  private  person  cannot  maintain  an  action  on 
a  revenue  bond  given  by  a  clerk  to  the  state,  for 
wrongful  act  in  compelling  the  payment  of  a  mer- 
chant's license  in  greenbacks,  instead  of  depre- 
ciated Tennespee  bank  money,  under  compulsion 
of  threat  to  dose  up  the  business,  as  the  bond  is 
only  to  protect  the  state.   State  v.  Niohol,  8  Lea, 

6sr. 

An  action  cannot  be  maintained  on  a  sheriff^ 
bond  to  recover  money  which  the  sheriff  had  ob- 
tained from  the  state  on  false  claims,  as  the  pres- 
entation of  such  claims  is  an  Individual  act,  al- 
though beiD/r  a  statutory  statement  of  his  accounts 
fof  keeping  of  prisoners.  Furlong  v.  State,  58  Miss. 
TIT. 

oureties  on  a  sheriff *s  bond  are  not  liable  to  the 
county  for  money  paid  to  bailiffs  on  false  certlfl- 
cates  made  by  the  sheriff  for  their  Sf^nrtces,  where 
such  sheriff  had  no  authority  to  so  certify.  People 
V.  Foftor.  198  lU.  4M. 

81UR.A. 


Where  a  county  clerk  makes  a  statement  of 
record,  and  after  his  term  presents  it  to  the  county 
board,  and  secures  an  allowance  not  authorized  by 
law,  his  sureties  are  not  liable.  People  v.  Toomey, 
25  111.  App.  40, 122  HI.  806. 

Onie  bond  of  a  register  of  deeds  providing  that  he 
shall  safely  keep  the  records  and  books  of  his  said 
office,  and  shall  in  all  respects  truly  and  faithfully 
discharge  the  duties  of  the  said  office,  does  not  au- 
thorize a  suit  against  him  and  his  sureties  for  a 
penalty  in  improperly  issuing  a  marriage  license. 
Holt  V.  McLean,  75  N.  a  847. 

But  where  a  constable  had  a  warrant  which  did 
not  authorize  him  to  take  the  property  of  a  bail  on 
a  replevin  bond,  as  the  principal  bad  sufficient 
property  to  satisfy  the  claim,  and  by  reason  of  the 
failure  so  tu  levy  the  property  of  the  principal 
was  wasted  and  that  of  the  bail  was  used,  the 
sureties  on  the  bond  of  the  constable  are  liable. 
State  V.  Druly,  8  Ind.  43L 

The  Indiana  Revised  Statutes,  p.  110. 1  M,  p.  on. 
fi  181,  provides  that  every  official  bond  shall  be 
obligatory  for  the  benefit  of  any  person  who  may 
be  injured  by  the  misfeasance,  malfeasance,  non- 
feasance, or  default  of  the  officer,  and  this  act  of 
malfeasance  might  have  been  resisted  by  the  bail 
as  the  warrant  did  not  authorize  the  seizure  of  his 
property,  but  under  this  statute  the  sureties  are 
liable.  This  liability  of  the  surety  turns  rather  oa 
the  question  of  negligence.  I.  X. 


taoa. 
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not  have  been  breached  by  the  execution  of 
<he  Toid  process  in  question;  hence  the  action 
taken  under  that  process  affords  no  ground  of 
TecoTcry  against  anyone  in  this  case,  not  even 
the  sheriff.  Had  the  suit  been  in  the  name  of 
Kennedy  it  might  (in  the  absence  of  a  contrary 
holding  in  the  case  of  Turner  v.  Collier,  4 
Heisk.  89)  be  plausibly  argued  that  the  aver- 
ment as  to  the  breach  of  the  bond  could  be 
fMBsed  by  as  immaterial,  and  a  recovery  al- 


lowed upon  the  remaining  facta  against 
McLendon  in  his  individual  or  personal  capac- 
ity; but,  having  been  brought  in  the  name  of 
the  state,  there  can  be  no  force  or  merit  in  such 
a  suggestion.  The  name  of  the  state  cannot 
he  used  as  a  party  litigant  by  one  citizen  against 
another  citizen,  in  redressing  a  private  wrong, 
though  done  by  the  latter  during  his  incum- 
bency of  public  ol&ce. 
Beoerae  and  remand. 


WISCONSIN  SUPREME  COURT. 


John  H.  HART,  Appt,, 

V. 

CITIZENS'  INSURANCE  COMPANY  OP 
PITTSBURGH,  Pa.,  Beept. 
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A'proylsion  that  a  suit  on  a  policy  must 
be  toroiifl^  within  **twelve  montlM 
alter  the  fire***  requires  the  time  to  he  com- 
puted from  the  date  ot  the  fire  and  not  from  the 

i  time  the  loss  is  ascertained  and  established. 

(September  20,  U08J 

APPEAL  bv  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Douglas  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  policy 
of  fire  insurance.    Affirmed, 

The  facts  are  ststed  in  the  opinion. 

Menre.  Reed,  Oracck  Rock  ft  Reed, 
for  appellant: 

Section  1075  of  the  Reyised  Statutes  of  1878 
provides:  "No  insurance  corporation  shall  in- 
corporate in  any  policy  any  condition  or  pro- 
▼ision  prescribing  in  what  court  any  action  may 
be  brought  thereon  or  that  no  action  or  suit 
shall  be  brought  thereon,  or  brought  in  any 
courts  of  this  state ;  and  all  and  every  such 
condition  and  provision  if  so  incorporated 
■hall  be  null  and  void." 

This  statute  was  intended  to  prohibit  insur- 
ance companies  from  inserting  limitation 
clauses  in  their  policies  and  the  six  years  lim- 
itation applies. 

If  the  limitation  is  valid,  the  clause  in  ques- 
tion should  be  construed  to  permit  suit  to  be 
brought  at  any  time  within  twelve  months 
after  the  right  of  action  accrued. 

The  short  limitation  of  twelve  months  being 
different  from  the  usual  limitation  on  con- 
tracts, practically  amounts  to  a  forfeiture,  and 
the  court  is  bound  to  construe  such  contracts 
**as  strongly  against  the  insurer  and  as  favor- 
ably for  the  insured,  as  its  terms  will  reason- 
ably permit." 

Vangindertaelen  v.  Phenixins.  Go,  €f  Brook- 
lyn, 82  Wis.  117;  Kire/ter  v.  Milwaukee  Me- 
€hanic9  Mut.  Ine.  Co,  6  L.  R.  A.  779.  74  Wis. 
478. 

It  is  a  restriction  of  the  legal  rights  of  the 
insured;  and  if  there  are  any  doubts  as  to  its 


Nora.— The  conflict  of  decisions  on  the  question 
Inyolved  in  the  above  case  is  well  shown  therein 
and  also  in  the  note  to  Travelers  Ins.  Go.  y.  Oali- 
f omia  Ins.  Go.  (N.  Dak.)  8  L.  B.  A.  700. 
aiL.R.A. 


proper  import,  these  doubts  should  be  resolved 
most  strongly  in  favor  of  the  insured  against 
whom  it  was  intended  to  operate. 

Uay  V.  Star  F.  Ins.  Co,  77  N.  T.  285,  88 
Am.  Rep.  607,  and  cases  cited ;  CJiandler  v. 
St.  Paul,  F.  A  M.  Ins,  Co,  21  Minn.  85,  18 
Am.  Rep.  885;  Killips  v.  Putnam  F,  Ins.  Co. 
28  Wis.  472,  9  Am.  Rep.  606. 

If  the  contract  is  to  be  construed  with  refer- 
ence to  other  provisions,  then  the  twelve 
months  did  not  commence  to  run  until  either 
May  28,  1801,  sixty  days  after  adjustment  of 
loss,  or  from  July  1,  1891,  sixty  days  after  the 
proofs  of  loss  were  served,  which  was  on  May 
1, 1891. 

We  do  not  consider  that  there  Is  anv  differ- 
ence in  the  words  "next  after  the  fire. '  "after 
the  time  the  fire  shall  have  occurred,"  "after 
the  loss  shall  have  occurred,"  or  "after  the  loss 
shall  accrue." 

Couru  generally  in  passing  on  the  question 
have  placed  their  decision  squarely  upon  the 
ground  that  all  the  conditions  of  the  policy 
must  or  must  not  be  construed  together. 

In  Ames  v.  New  York  Union  Ins.  Co,,  14  N. 
T.  254,  the  action  was  maintained. 

In  Jfeto  York  v.  Hamilton  F,  Ins,  Co,,  89  N. 
Y.  45,  100  Am.  Dea  400,  the  court  held  that 
all  the  conditions  of  the  policy  should  be  con- 
strued together,  and  .that  the  limitation  com- 
menced to  run  sixty  days  after  the  day  the  last 
proofs  were  filed. 

In  Hay  v.  Star  F.  Ins,  Co.,  supra,  the  court 
held: 

1.  A  contract  of  insurance  is  to  be  construed 
with  reference  to  all  its  proyisions. 

8.  No  limitation  commences  to  run  until  the 
right  to  bring  the  action  exists. 

5.  The  action  could  be  maintained  within 
twelve  months  from  sixty  days  after  proof  of 
loss. 

In  Steen  v.  Niagara  F.  Ins,  Co,,  89  N.  T. 
816,  42  Am.  Rep.  297,  the  court  follows  above 
cases,  and  says:  "Whether  the  delay  is  caused 
by  extraneous  circumstances,  made  effective 
by  the  insurer,  as  in  above  cases,  or  by  the 
provisions  of  the  policy  giying  lime  to  insurer, 
before  the  lapse  of  which  payment  cannot  be 
enforced,  is  immaterial.  The  delay  in  either 
case  is  caused  by  the  insurer,  etc." 

See  also  Killips  v.  Putnam  F.  Ins,  Co, 
supra;  DeOrove  v.  Metropolitan  Ins,  Go,  61  N. 
Y.  594,  19  Am.  Rep.  805  ;  Btrnum  v.  Mer- 
chants F.  Ins,  Co.  97  N.  Y.  188 ;  Cooper  v. 
UniUd  States  Mut.  Ace,  Asso.  16  L.  R.  A.  188, 
182  N.  Y.  886. 

Kingy.  Watertown  F.  Ins.  Co.,  47  Hun,  1, 


See  also  27  L.  R.  A.  48. 
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foUowB  an  iiitimatioD  made  by  DaDfortb,  J, 
In  SUen  v.  Magara  F.  In9,  Co.,  svpra,  and  if 
it  is  authority,  is  squarely  against  us.  But 
the  intimation  of  Danforth,  J.,  is  not  author- 
ity,  and  in  following  the  court  went  but  skin 
deep  into  the  meaning  of  the  former  de- 
cisions; and  if  the  court  of  appeals  followed 
it,  they  would  thereafter  find  it  necessary  to 
reverse  it  as  the  California  supreme  court  was 
obliged  to  do,  as  shown  by  Oarido  v.  American 
Cent.  Ins,  Co.  of  St,  Louis  (Cal.)  Nov.  20, 1885; 
Case  V.  Bun  Ins.  Co.  8  L.  R.  A.  48,  88  Cal.  473. 

The  following  cases  sustain  the  rule  laid 
down  in  the  New  York  cases: 

Chandler  v.  8t,  Paul  ^.  <fe  M.  Inn.  Co.  21 
Minn.  86,  18  Am.  Rep.  886;  Barbers.  Fire  <& 
MaHne  Ins.  Co.  of  Wheeling,  16  W.  Va.  658,  87 
Am.  Rep.  800, — West  Virginia  disapproving; 
Johnson  V.  Humboldt  Ins.  Co.  91  111.  92,  88 
Am.  Rep.  47  ;  Hong  Sling  v.  Royal  Ins.  Co. 
(Utah)  21  Ids.  L.  J.  718  ;  Ellis  t.  Council 
muffs  Ins.  Co.  64  Iowa,  607  ;  Stout  v.  City  F. 
Ins.  Co.  of  New  Haven,  12  Iowa,  884,  79  Am. 
Dec.  639 ;  MiUer  v.  Hartford  F.  Ins.  Go.  70 
Iowa,  704;  Longhurst  v.  Star  Ins,  Co.  19  Iowa, 
864;  McConneU  v.  Iowa  Mut.  Aid  Asso.  79 
Iowa,  767;  2  Wood,  Fire  Ins.  §  469;  Fnegen  v. 
Allemania  F.  Ins.  Co.  30  Fed.  Rep.  862;  Ger- 
man Ins,  Co.  V.  Fairbanks  82  Neb.  760;  Black 
T.  Winneshiek  Ins.  Co.  81  Wis.  74. 

The  time  limited  for  the  commencement  of 
an  action  for  a  loss  under  an  insurance  policy 
does  not  begin  to  run  so  long  as  negotiations, 
looking  to  a  settlement,  are  in  progress. 

Voorheis  v.  FeoMs  Mut.  Ben.  Soe.  of  Elk- 
hart, Ind,  91  Mich.  469. 

If  an  insurance  company  holds  out  hopes  of 
an  adjustment  and  thereby  induces  delay,  it  Is 
estopped  from  setting  it  up  in  bar  of  the  ac- 
tion. 

Grant  v.  Lexington  F,  L,  A  M,  Ins.  Oo.  6 
Ind.  28.  61  Am.  Dec.  74. 

Mr.  i.  B.  Donglasv  for  respondent: 

A  stipulation  in  a  fire  insurance  policy,  lim- 
iting the  period  within  which  suit  thereon 
shall  be  brought  to  a  period  shorter  than  the 
period  prescribed  in  the  statute  of  limitations 
for  the  institution  thereof  is  valid. 

Riddlesbarger  v.  Hartford  F.  Ins.  Co.  74  U. 
8.  7  Wall.  886,  19  L.  ed.  267;  Davidson  v. 
Phcenix  Ins.  Oo.  4  Bawy.  694;  Clement's  Fire 
Insurance  Digest,  p.  611,  §  8,  and  cases  there 
dted. 

The  restriction  contained  in  the  Laws  of 
1878,  ^  1876,  is  against  any  provision  ousting 
the  courts,  or  any  court,  of  jurisdiction  of  any 
action  upon  an  insurance  policy,  and  (virtual- 
ly) compelling  arbitration.  Such  clauses  as 
this  the  courts  will  not  uphold,  and  they  are 
disregarded  by  the  courts. 

Riddlesbarger  v.  Hartford  F.  Ins.  Co.  supra. 

In  the  policy  under  consideration  there  is 
no  such  clause  as  is  prohibited  by  section  1875, 
and  therefore  the  section  is  inapplicable  here. 

There  being  a  controversy  between  the  dif- 
ferent courts  as  to  the  meaning  of  the  words, 
"loss  or  damage,"  and  as  to  the  time  when  the 
loss  or  damage  "occurred,"  the  standard  form 
of  insurance  policy  has  been  changed  so  that 
this  limitation  clause  now  reads: 

"No  suit  or  action  on  this  policy  for  the  re- 
covery of  any  claim  shall  be  sustained  in  any 
court  of  law  or  equity  until  after  full  oompli- 
2tL.R.A. 


f  ance  by  the  insured  with  all  the  foregoing  rs- 
quirements,  nor  unless  commenced  witbiA 
twelve  months  aft^r  the  fire." 

None  but  a  literal  construction  is  giyen  to* 
the  words  "date  of  the  fire,"  and  in  my  judg- 
ment none  will  be. 

Steel  V.  Phenix  Ins.  Co.  €f  Brooklyn,  47  Fed. 
Rep.  868. 

The  stipulation  for  limitation  in  this  policy 
is,  considered  by  itself,  plain  and  susceptible  of 
but  one  meaning;  and  there  is  nothing  in  the 
policy  to  qualify  or  render  it  doubtful. 

Chandler  v.  St.  Paul  F.  <fr  M.  Ins.  Oo,  21 
Minn.  85, 18  Am.  Rep.  885;  Thompson  ▼.  Pha- 
nix  Ins.  Co.  26  Fed.  Rep.  296. 

The  year  within  which  the  action  must  h» 
brought,  commenced  to  run  from  the  date  on 
which  the  fire  occurred,  it  having  been  so  ex- 
pressly stipulated  in  the  policy. 

King  y.  Watertown  F.  Ins.  Oo.  47  Hun,  1; 
Cooper  V.  United  States  Mut.  Ace.  Asso.  16  Li. 
R.  A.  188.  132  N.  Y.  834;  SlaU  Ins,  Co.  v. 
Meesman,  2  Wash.  469;  McElroy  y.  Continen- 
tal Ins,  Oo,  48  Kan.  200;  Farmers  Mut.  F, 
Ins.  Co.  V.  Barr,  94  Pa.  845;  Unicersfil  Mut. 
F.  Ins.  Co.  y.  Weiss,  106  Pa.  20;  Fullam  v. 
New  Y<yrk  Union  Ins,  Oo.  7  Gray,  61,  66  Am. 
Dec.  462;  State  Ins.  Co.  v.  Stoffels,  4»  Kan. 
206. 

Under  the  old  forma  of  the  policy,  the  de- 
cisions have  not  been  all  one  way.  The  casea 
in  Wisconsin,  Iowa,  Minnesota,  West  Virginia, 
Nebraska,  California,  and  in  l^ew  York  con- 
strued the  policy  to  give  the  full  time  of  limit- 
ation in  which  to  sue,  after  proofs  of  loss  had 
been  presented  to  the  company.  On  the  other 
hand,  the  courts  in  the  states  of  Connecticut, 
Louisiana,  Illinois;  North  Dakota,  Missouri, 
Virginia,  Massachusetts,  also  in  Canada  and 
in  Nova  Scotia  have  decided  to  the  contrary, 
and  have  decided  that  the  limitation  com- 
mences to  run  from  the  time  of  the  fire. 

Chambers  y.  Atlas  Ins.  Co.  61  Conn.  17,  60 
Am,  Rep.  1;  CarrawayY.  Merchants  Mut.  Ins. 
Co.  26  La.  Ann.  298;  Johnson  v.  Humboldt 
Ins.  Co,  91  111.  92,  38  Am.  Rep.  47;  Tratelerp 
Ins.  Co.  y.  Caltfornia  Ins.  G?.  8  L.  R  A.  769, 
1  N.  Dak.  161;  Bradley  v.  Phctnix  Ins.  Oo.  2* 
Mo.  App.  7;  Griffsby  v.  German  Ins.  Oo.  40 
Mo.  App.  276;  Virginia  F.  d  M,  Ins.  Oo.  y. 
Wells,  83  Va.  786;  Fullam  v.  New  York  Union. 
Ins.  Co.  supra;  Peoria  iiugarRef.  Co.  y.  Canada- 
Ins.  Co.  2  Ont.  App.  418:  Blair  y.  Scnereign. 
Ins.  Oo.  19  N.  S.  872. 

If  a  reasonable  time  is  left  in  which  to  sue, 
the  limitation  is  valid. 

Traf>elers  Ins.  Co.  y.  California  Ins.  Oo. 
supra. 

A  period  of  over  a  month  was  a  ''reasonable- 
time"  in  which  to  bring  this  action,  without 
wailing  for  two  months  past  March  6,  1892. 

Oooden  v.  Amoskeag  F.  Ins.  Oo.  20  N.  U.  7S. 

Winalowy  J.,  delivered  the  opinion  of  tha- 

c6urt : 

The  action  is  upon  a  policy  of  insurance- 
issued  by  defendant,  November  11,  1890, 
upon  plaintiff's  dwelling-house.  There  ia 
no  dispute  as  to  the  facts.  The  house  waa 
burned  March  6,  1891.  Proofs  of  loss  wera^ 
served  May  1,  1891,  being  within  the  tima 
required  by  the  policy.  The  defendant  re- 
fused payment  May  9,  1891,   and  plaintiff! 
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commenced  this  action  May  8,  1892,  nearly 
foiirteen  months  after  the  lire.  The  policy 
contained  provisions  requiring  immediate 
notice  of  loss,  proofs  within  sixty  days  after 
the  fire,  examination  of  the  assured  under 
oath,  if  desired,  and  appraisal  in  case  of 
disagreement  as  to  amount  of  loss ;  also  the 
following:  "This  company  shall  not  be 
held  to  have  waived  any  provision  or  con- 
dition of  this  policy  or  any  forfeiture  thereof 
by  any  reauii*ement,  act,  or  proceeding  on 
its  part  relating  to  the  appraisal  or  to  any 
examination  herein  provided  for:  and  the 
loss  shall  not  become  payable  until  sixty 
days  after  the  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  the  loss  herein 
required  have  been  received  by  this  company, 
including  an  award  by  appraisers  when  ap- 
praisal has  been  required.  No  suit  or  action 
on  this  policy  for  the  recovery  of  any  claim 
shall  be  sustained  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months 
next  after  the  fire. "  It  was  held  by  the  cir- 
cuit court  that  the  action  was  barred  because 
not  commenced  within  twelve  months  next  af- 
ter the  date  of  the  fire,  and  plaintiff  appeals. 
It  is  well  settled  that  a  clause  in  a  contract 
limiting  the  time  within  which  an  action 
may  be  commenced  thereon  to  a  time  shorter 
than  that  allowed  by  the  statute  of  limita- 
tions is  valid.  The  question  here  is  whether 
the  expression  *  twelve  months  after  the  fire" 
means  what  it  says,  or  something  else.  It 
is  to  be  noticed  that  the  parties  here  have 
not  used  the  expression  ''after  the  loss  oc- 
curs. "  Had  this  been  the  language  used,  it 
might  reasonably  be  claimed,  upon  author- 
ity, that  the  **  loss  occurs, "  not  at  the  date  of 
the  fire,  but  when  the  loss  is  ascertained  and 
established,  and  the  right  to  bring  an  action 
exists.  The  decisions  in  favor  of  this  doc- 
trine are  numerous.  8teen  v.  Jfiagara  F, 
Ins,  Oa.  89  N.  Y.  816,  42  Am.  Rep.  297 ; 
Spare  v.  Home  MuU  I'M,  Co,  17  Fed.  Rep. 
568 ;  Chandler  v.  8t,  Paul  F,  <fe  M,  Ine,  Co, 
21  Minn.  85,  18  Am.  Rep.  885;  Mlis  v. 
Chuneil  Blvffe  ln$,  Co,  64  Iowa,  507 ;  Miller 
V.  Hartford  F,  Ins.  Co,  70  Iowa,  704 ;  German 
Ins.  Co.  V.  Fairbanks  82  Neb.  760 ;  Barber  v. 
Fire  d  M,  Ins,  Co.  of  Wheeling,  16  W.  Va. 
658,  87  Am.  Rep.  800.  There  are,  however, 
many  decisions  to  the  contrary :  Chambers 
V.  Atlas  Ins,  Co,  61  Conn.  17,  50  Am.  Rep. 
1 ;  Johnson  v.  Humboldt  Ins.  Co.  91  111.  92, 
88  Am.  Rep.  47 ;  Fullam  v.  New  York  Union 
Ins.  Co.  7  Gray,  61,  66  Am.  Dec.  462 ;  Glass 
V.  Walker,  66  Mo.  82;  Bradley  v.  Phanix 
Ins,  Co,  28  Mo.  App.  7 ;  Virginia,  F,  A  M, 
Ins,  Co,  V.  Wells,  88  Va.  786 ;  Peoria  Sugar 
Refining  Co,  y.  Canada  Ins,  Co,  12  Ont  App. 
418 ;  Blair  v.  Sotereign  Ins.  Co.  19  N.  B.  872 ; 
Travelers  Ins.  Co,  v.  California  Ins,  Co,  1 
N.  Dak.  161,  8  L.  R.  A.  769 ;  Bckroeder  v. 
Keystone  Ins.  Co.  2  Phila.  286.  Other  cases, 
bearing  more  or  less  directly  on  the  question, 
might  be  cited  upon  either  side  of  Uie  prop- 
osition. It  seems  apparent  that  it  can  hardly 
be  said  that  the  great  weight  of  authority  is 
on  either  side.  It  is  a  case  where  there  are 
two  directly  opposing  lines  of  authorities, 
both  very  respectable  in  numbers  and  weight 
21L.R.A. 


It  was  claimed  by  appellant  that  this  court 
had  substantially  approved  of  the  affirmative 
view  of  the  proposition  in  Killips  y.  Putnam 
F.  Ins.  Co.,  28  Wis.  472,  9  Am!  Rep.  506; 
and  Black  T.  Winneshiek  Ins.  Co,,  81  Wis.  74. 
Examination  of  these  cases  shows  that  this 
court  expressly  declined  to  pass  upon  this 
(question.  The  principle  laid  down  in  them 
is  simply^  that  if  the  insurance  company,  b^ 
its  acts,  induces  the  insured  to  suspend  his 
proceedings,  and  delav  action  on  the  policy, 
the  time  elapsing  during  such  delay  so 
caused  should  not  be  reckoned  as  a  part  of 
the  time  limited  for  the  bringing  of  the 
action.  It  is  an  application  of  the  familiar 
principle  of  estoppel.  Doubtless  the  tend- 
ency of  so  many  courts  to  construe  the  term 
''loss,''  as  meaning  the  time  when  liability 
was  fixed,  induced  many  insuranpe  companies 
to  substitute  the  word  "fire,**  as  in  the  policy 
before  us.  It  would  seem  as  if  the  phmse 
"  twelve  months  next  after  the  fire"  was  sus- 
ceptible of  but  one  meaning;  yet  the  courts 
have  disagreed  upon  this  question  also.  In 
the  following  cases  it  has  been  held  that  the 
word  "fire,"  is  to  be  construed  as  meaning, 
not  the  date  of  the  fire,  but  the  time  when 
liability  is  fixed,  and  an  action  accrues  to 
the  insured :  Frieeen  v.  Allemania  F.  Ins,  Go, 
80  Fed.  Rep.  352 ;  Hong  Sling  v.  Boyal  Ins, 
Co,  (Utah,)  21  Ins.  L.  J.  718;  Case  v.  Si/,n 
Ins.  Co.  83  Cal.  473,  8  L.  R.  A.  48.  On  the 
other  hand,  the  following  cases  hold  that  the 
limitation  begins  to  run  from  the  date  of  the 
fire:  Steel -7.  Phenix  Ins,  Co.  of  Brooklyn,  47 
Fed.  Rep.  868 ;  State  Ins,  Co.  v.  Meesman,  3 
Wash.  459 ;  MeElroy  t.  Continental  Ins.  Co, 
48  Kan.  200 ;  State  Ins.  Co,  y.  Stoffels,  48  Kan. 
205 ;  King  v.  Watertoton  F,  Ins.  Co.  47  Hun, 
1.  It  is  noticeable  that  all  of  the  three  cases 
above  cited  which  hold  that  ''fire"  means  the 
time  when  liability  is  fixed  rely  for  author- 
ity upon  the  cases  which  construe  the  word 
"foss^  as  having  such  meaning.  No  atten- 
tion seems  to  have  been  given  to  the  fact  that 
the  word  "fire"  has  been  substituted  for  the 
word  "loss."  It  is  also  noticeable  that  la 
the  case  of  Case  v.  Sun  Ins.  Co.,  supra,  the 
facts  were  that  the  insured  was  compelled  to 
submit  to  examination  by  the  company,  and 
to  produce  books,  bills,  and  invoices,  and 
that  he  complied  with  these  requirements  as 
rapidly  as  he  was  able,  but  was  unable  to 
fully  comply  therewith  until  more  than  thir- 
teen months  after  the  fire,  or  a  month  after  the 
expiration  of  the  time  limited  for  bringing 
suit.  Here,  certainly,  was  a  clear  case  of 
estoppel.  The  company,  by  its  own  acts, 
had  postponed  the  time  when  a  cause  of  action 
accrued  until  after  the  limitation  had  run, 
and  should  clearly  be  denied  the  right  to 
rely  upon  the  limitation.  See,  to  this  effect, 
ITiompson  v.  Phenix  Ins,  Co.  of  Brooklyn,  136 
U.  8.  287,  84  L.  ed.  408.  The  cases  of  Frtezen 
V.  Allemania  F,  Ins.  Co,  and  Hong  Sling  y. 
Boyal  Ins.  Co.  supra,  are,  however,  direct 
authorities  to  the  effect  that  "twelve  months 
after  the  fire"  means  twelve  months  after  the 
liability  is  fixed.  The  argument  in  support 
of  this  view  is  briefly  that  all  clauses  of  the 
policy  must  l>e  construed  together ;  that  there 
are  clauses  which  necessitate  tlie  making  of 
proofs,  the  submission  of  the  assured  to  ex- 
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«mination  if  required,  the  production  of 
books  and  papers,  and  the  submission  of  the 
^luestion  of  the  amount  of  loss  to  appraisers, 
all  of  whiAi  things  will  consume  time :  and. 
furthermore,  the  loss  not  being  payable  until 
sixty  dnys  after  the  amount  is  fixed,  it  may 
happen  that  more  than  twelve  months  may 
elapse  after  the  date  of  the  fire  before  the 
<iompany  can  be  sued;  and  thus  the  plain- 
tiff's action  may  be  cut  off  entirely  If  a 
literal  meaning  is  to  be  given  to  the  words. 
The  deduction  is  that  the  parties  cannot  have 
meant  what  they  said  in  the  clause  under 
consideration,  but  must  have  meant  some- 
thing else,  which  they  did  not  say.  We 
cannot  assent  to  this  line  of  reasoning.  It 
-does  violence  to  plain  words.  It  smacks  too 
fitronely  of  making  a  contract  which  the  par- 
ties did  not  make.  It  construes  where  there 
is  no  room  for  construction.  Plain,  unam- 
biguous words,  which  can  have  but  one 
meaning,  are  not  subject  to  construction'. 
*•  Twelve  months  next  after  the  fire"  has  one 
certain  meaning,  and  but  one.  It  can  have 
no  other.  It  may  well  be  tliat  the  insurer 
may  by  his  acts  waive  the  limitation,  or 
estop  himself  from  insisting  on  it,  as  held 
in  the  cases  of  Killipi  v.  Putnam  F.  Ins,  Co,, 
Black  V.  Winneshiek  Ins.  Co,  and  Thompson 
T.  Phenix  Ins.  Co.  of  Brooklyn,  supra;  but 
the  invocation  of  this  principle  does  no  vio- 
lence to  the  contract  of  the  parties.  There 
is  no  element  of  estoppel  present  here,  how- 
ever. The  defendant  company  have  done 
nothing  which  has  induced  the  insured  to 
suspend  proceedings  or  delay  his  action. 
They  notified  him  at  once  on  the  receipt  of 
his  proofs  that  they  denied  liability.  They 
did  not  requira  him  to  do  anything.  He  had 
nearly  ten  months  In  which  to  bring  his  suit. 
By  failing  to  do  so  he  must  be  held  to  be 
barred  by  his  contract.  The  provision  of 
section  1975  of  the  Revised  Statutes  to  the 
effect  no  insurance  policy  shall  contain  a 

g revision  that  no  action  or  suit  shall  be 
rought  thereon  is  not  applicable,   because 
the  clause  under  consideration  Is  plainly  not 
such  a  provision. 
Judgment  affirmsd. 


Richard    W.   HURD,    Bespt., 

V. 

Amanda  M.  DOTT,   Appt. 
( wis. ) 

1.  The  Statute  of  1 4  Geo.  III.»  ehap.  48» 

prohibiting  Ute  insuranoe  in  favor  of  those  who 
have  QO  Insurable  Interest  in  the  life  insured, 
was  never  In  force  in  Wisconsin. 
8.  One  who  has  received  the  proceeds 
of  a  life  insurance  policy,  made  payable  to 
her  on  her  express  airreement  to  hold  it  as  trus- 
tee, cannot  refuse  to  pay  the  money  to  the  bene- 


flofarles  airreed  upon  on  the  groiind  that  ther 
have  no  insurable  interest  in  the  life  insured. 

(September  28,  UML) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Dane  County  in  fs> 
vor  of  plaintiff  in  an  action  brought  to  enforce 
an  alleged  trust  in  the  proceeds  of  a  certain 
policy  of  fire  insurance.    Affirmed. 

Statement  by  Cassoday*  J,: 

It  appears  in  effect,  from  the  record,  that 
January  27, 1886,  one  Fannie  E.  Nash  received 
from  the  Northwestern  Mutual  Relief  Asso- 
ciation of  Madison  a  cert  ideate  of  membership 
for  insurance  in  an  amount  not  exceeding 
$4,000,  with  one  half  payable  to  £.  E.  Doty, 
and  the  remainder  equally  divided  between 
the  plaintiff  and  C.  C.  Chittenden  as  benefi- 
ciaries. That  March  20.  1889,  the  said  Fan- 
nie E.  signed  an  application  for  change  of 
beneficiary  in  said  insurance,  so  as  to  make 
$2,000  thereof  payable  to  the  plaintiff,  and  the 
balance  thereof  to  be  equally  divided  between 
E.  E.  Doty  and  C.  C.  Chittenden,  and  tlierein 
and  thereby  returned  and  surrendered  said 
former  certificate  of  insurance.  That  there- 
upon, and  on  July  19,  1890,  the  said  company 
issued  to  said  Fannie  E.  a  new  certificate  for 
insurance,  not  exceeding  $4,000,  of  which 
sum  $2,000  was  payable  to  the  plaintiff,  and 
the  remainder  to  be  equally  divided  between 
E.  E.  Doty  and  C.  C.  Chittenden,  and  they  to 
pay  all  her  just  debts  and  expenses  of  last  sick- 
ness and  funeral.  That  the  plaintiff  held  said 
certificate  for  said  Fannie  E.  until  It  was  sui^ 
rendered,  as  hereinafter  mentioned.  That 
said  Fannie  E.  was  a* cousin,  by  birth,  of  the 
said  plaintiff's  wife,  and  a  second  cousin  of  his 
son.  That  she  was  an  inmate  of  the  plaintiffs 
family,  and  had  a  home  there  for  some  time 
during  the  latter  years  of  her  life.  That  No- 
vember 19, 1891,  at  the  home  of  the  defendant, 
the  said  Fannie  E.  and  the  plaintiff  met  the 
defendant,  and  the  question  arose  between 
them  whether  said  plaintiff  and  the  said  E.  E. 
Dotv,  who  is  the  husband  of  the  defendant, 
not  being  blood  relations  of  the  said  Fannie  £., 
were  entitled  to  be  named  as  beneficiaries  in 
the  said  policy;  and  thereupon,  and  in  order  to 
carry  out  the  wishes  of  the  said  Fannie  £.,  it 
was  then  and  there  mutually  aereed  by  and 
between  this  plaintiff  and  the  defendant  and 
the  said  Fannie  E.  that  the  benefit  certificate 
in  the  nature  of  a  life  insurance  policy  then 
existing  in  said  company  should  be  changed, 
and  that  C.  C.  Chittenden  should  be  a  benefi- 
ciary in  Buch  certificate  for  $100  only,  and 
that  the  defendant  Amanda  M.  Doty,  who  was 
an  aunt  and  blood  relation  of  the  said  Fannie 
E.,  should  be  nam^^^d  as  beneficiary  for  the  re- 
mainder of  $4,000,  namely,  for  the  sum  of 
$8,000,  but  on  the  trust,  promise,  and  agree- 
ment of  said  defendant  that  she  would  accept 
said  trust  and  accept  the  fund  so  as  to  come  to 


Nora.— On  tbe  subject  of  Insurable  Interest  in 
Uf  e.  see,  in  connection  with  tbe  above  case.  United 
Brethren  Mut  Aid  Soo.  v.  McDonald  (Pa.)  1  L.  R. 
A.  888,  and  note;  Rittler  v.  Smith  (Md.)  2  L.  R.  A.  844. 
and  note;  Mllner  v.  Bowman  (Ind.)  5  L.  R.  A.  05; 
Bquitable  Life  Assur.  Soc.  v.  Hazlewood  (Tex.)  7  L. 
R.  A.  S17,  and  noU;  McCarthy  v.  New  Busrland  Or- 
der of  Protectiou  (Afafls.)  U  L.  U.  A.  144;  Ulrlob  v. 
«1L.R.A. 

See  also  35  L.  R.  A.  692. 


Reinoehl  (Pa.)  18  L.  R.  A.  433,  and  note;  Bennett  ▼. 
Van  Riper  (N.  J.  Eq.)  14  L.  R.  A.  34S,  and  note  (hs  lu 
who  are  relatives  or  relations):  Slmcoke  v.  Orji  i 
Lodflre  of  A.  O.  U.  W.  (Iowa)  15  L.  R.  A.  114;  Ale^ 
ander  v.  Parker  (IlL)  10  L.  R.  A.  187,  and  noU  as 
to  validity  of  life  insuranoe  for  beneUt  of  betroUitiu 
wife). 
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Cier  as  mch  beneficlRry,  and  from  and  out  of 
the  same  at  once  hand  over  and  deliver  to  the 

flaiotiff  the  sum  of  $1,950,  which  the  said 
'annie  E.  then  and  there  determined  and  di- 
rected should  be  paid  to  the  plaintiff.  That 
<luring  said  negotiations  the  said  Fannie  E. 
proposed  that  the  plaintiff's  wife  should  be 
named  in  said  certificate  as  beneficiary,  but  in 
trust,  in. fact,  for  the  said  sum.of  $1,960  which 
the  said  Fannie  E.  then  and  there  determined 
:tnd  fixed  upon  as  the  amount  to  be  paid  to  the 
plaintiff  of  said  insurance  money;  and  that  the 
defendant  thereupon  interfered  and  Hrged  the 
^id  FauDieE.  to  have  the  certificate  made  to 
her  as  beneficiary  for  the  said  sum  of  $3,900, 
nt  the  same  time  assuring  the  said  Fannie  E. 
that  she  could  safely  trust  her  (the  defendant) 
to  perform  the  trust,  and  pay  over  to  the 
plaintiff  the  said  sum  of  $1,950  to  be  received 
on  said  certificate;  and  that  said  Fannie  E. 
and  the  plaintiff  relied  on  said  assurance  and 
agreement  of  said  defendant,  and  were  there- 
by led  to  dismiss  the  suggeslion  of  having  the 
-wife  of  the  plaintiff,  or  some  other  person 
named  as  beneficiary  in  behalf  of  the  plaintiff 
for  said  sum  of  $1 ,950.  That  up  to  that  time, 
November  19,  1891,  the  plaintiff  had  posses- 
aion  of  the  then  outstandmg  policv  of  insur- 
ance, and  at  the  request  of  the  said  Fannie  E. 
was  holding  the  same  for  safe-keeping.  That 
the  plaintiff,  relying  upon  the  promise  and 
agreement  of  the  saiddefendant,  and  confiding 
therein,  and  in  pursuance  of  the  said  agree- 
ment, thereupon  delivered  the  said  policy  or 
-certificate  of  insurance  to  the  said  company, 
and  the  secretary  of  said  company  thereupon 
made  out  a  blank  application  for  a  change  of 
t)eDeficiaTy,  wherein  the  outstanding  certificate 
was  surrendered,  and  the  said  association  di- 
rected to  issue  and  forward  to  the  said  Fannie 
E.  a  new  certificate  for  the  same  amount  of 
insurance,  in  which  $1,950  should  be  payable 
to  this  plaintiff,  and  $100  to  said  C.  U.  Chit- 
tenden, and  the  balance  to  the  said  E.  E.  Doty, 
who  was  therein  to  pay  all  her  just  debts  and 
all  her  funeral  expenses.  That  upon  the  back 
of  such  fiUed-up  blank  application  the  said 
Fannie  E.  made  and  signed  the  following  in- 
atrument  or  writing,  to  wit:  "Burke,  Wis., 
Nov.  24, 1891.  Mr.  Parkinson,  (the  Sec'y  of 
the  Ck>mpany :)  I  think  this  should  be  changed 
to  read  just  a  little  different,  like  this:  R.  W. 
Hurd,  $1,950,  and  he  to  pay  all  expenses  to 
present  date;  C.  G.  Chittenden.  $100;  E.  E. 
Doty,  the  remaining  $1,950,  ana  the  expenses 
from  this  date.  Please  make  this  change  and 
oblige  Fannie  E.  Nash."  That  thereupon  the 
manager  of  such  company  wrote  a  letter  to  the 
said  Fannie  E.,  bearing  date  November  24, 
1891,  saying  in  effect:  "Your  note  to  Mr. 
Parkinson  relative  to  the  change  in  the  reading 
of  your  application  for  a  ehange  of  beneficiaries 
has  been  referred  to  me.  Replying,  I  have  to 
say  that  the  statutes  under  which  the  assocfa- 
tioD  is  incorporated  declare  that  its  object  is  to 
provide  for  the  families  of  its  members  and 
their  fcindred.  'Kindred,'  as  we  under- 
stand it,  means  'blood  relation.'  We  had 
supposed  that  the  beneficiaries  named  in 
your  certificate  were  in  accordance  with 
our  rules  and  the  statutes  of  the  state, 
but  I  have  to-day,  for  the  first  time,  learned 
that  R.  W.  Hurd  does  not  sustain  a  relation- 
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ship  to  you  that  would  entitle  him  to  be  one 
of  your  beneficiaries.  You  will  therefore 
please  name  such  persons  for  beneficiaries  as 
will  be  legally  entitled  to  claim  insurance  in 
the  event  of  your  death,  in  compliance  with 
the  law  above  quoted  in  this  regard,  and 
oblige."  •'  P.  B.  The  same  objection  made 
to  R.  W.  Hurd  applies  to  E.  E.  Doty,  but  in 
the  case  of  the  latter  you  can  substitute  your 
aunt,  Mrs.  Doty,  as  beneficiary."  To  that  let- 
ter the  said  Fannie  E.  replied,  under  date  of 
November  25,  1891,  to  the  effect :  "  Please 
make  out  new  policy  at  once  leaving  O.  C. 
Chittenden  $100,  and  Mrs.  A.  M.  Doty  [de- 
fendant] the  remaining  $8,900,  and  oblige." 
That  on  the  same  day  the  said  Fannie  wrote 
to  the  plaintiff  a  letter  in  these  words:  **  Uncle 
was  in  town  yesterday  and  took  the  policy  [ap- 
plication] you  sent  out  to  Mr.  Briggs.  That 
worthy  objects.  Uncle  [the  defendant's  hus- 
band] will  show  you  his  fetter  to  me,  so  I  have 
it  all  made  out  to  aunty  [the  defendant]  but 
the  $100  to  C.  C.  C,  but  she  agrees  to  make 
it  all  right,  as  agreed  upon  between  you  the 
other  night.  Have  not  been  as  well  the  last 
two  or  three  days.  Come  out  on  the  train  and 
see  me.  You  see  by  the  old  policy  you  would 
have  lost  it  all.  Please  let  uncle  [the  defend- 
ant's husband]  take  the  old  policy,  so  as  to 
have  this  finished  up."  That  November  25, 
1891,  the  said  Fannie  E.  signed  a  blank  appli- 
cation for  change  of  beneficiary,  filled  out  by 
the  secretary  of  the  company,  whereby  she  re- 
quested the  company  to  "issue  and  forward 
to  me  a  new  certificate,  payable  to  my  relative 
0.  C.  Chittenden,  $100,  and  to  my  aunt  Mrs. 
Amanda  M.  Doty  the  sum  of  $8,900;"  where- 
upon, and  on  the  same  day,  the  company,  by 
its  president  and  secretary,  made  a  new  cer- 
tificate of  insurance  for  not  to  exceed  $4,000, 
of  which  $100  was  payable  to  her  "  relative  C. 
C.  Chittenden,"  and  $8,900  to  "  her  aunt  Mrs. 
Amanda  M.  Doty."  That  said  Fannie  E.  Nash 
died  December  17. 1891,  in  Dane  county.  That 
thereupon,  and  May  21,  1892,  at  Madison,  the 
said  company  paid  said  $100  to  said  Chitten- 
den, and  $»,900  thereof  to  said  defendant. 
That  the  plaintiff  thereupon  duly  demanded 
of  the  defendant  that  she  should  deliver  to  the 
plaintiff  the  said  $1,950  so  received  and  held 
by  her  in  trust  for  him,  but  she  refused  to  pay 
over  or  deliver  to  him  the  same,  or  any  part 
thereof  and  denied  said  trust.  That  after- 
wards, and  on  October  7,  1892,  the  plaintiff 
served  and  filed  this  bill  in  equity  to  have  the 
defendant  declared  and  adjudged  a  trustee, 
holding  said  sum  of  $1,950  so  received  by  her 
in  trust  for  the  plaintiff.  To  that  complaint, 
defendant  put  in  an  answer  taking  issue  with 
the  allegations  of  the  complaint,  and  upon  the 
trial  the  court  found  the  facts  in  effect  as 
stated,  and  also  found,  as  conclusions  of  law, 
that  the  defendant  holds  said  $1,950  in  trust 
for  the  plaintiff,  and  that  said  agreement  and 
trust  were  valid  and  binding  upon  the  defend- 
ant; that  her  neglect  and  refusal  to  pay  over 
to  tbe  plaintiff  said  sum  of  $1,950  was  wrong- 
ful, and  in  fraud  of  the  plaintiff,  and  the  trust 
under  which  the  defendant  received  that  fund; 
that  the  plaintiff  was  entitled  to  judgment 
herein,  and  to  recover  of  and  from  the  defend- 
ant the  sum  of  $1,950,  together  with  interest 
since  the  same  was  received  by  her,  to  wit. 
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May  21, 1892,  in  the  sum  of  $91,  together  with 
costs  herein  to  he  taxed,  and  ordered  jadg- 
ment  to  be  entered  accordinj^ly  thereon.  That 
from  the  iudgment  entered  thereon,  accord- 
ingly, the  defendant  brings  this  appeal. 

Messrs,  Lewis  A  ISriggu  and  John  D. 
Gurnee,  for  appellant: 

Plaintiff  must  aver  an  insurable  interest,  or 
if  he  have  not  that,  the  grounds  upon  which 
he  rests  his  rip^ht  to  sue. 

May.  Fire,  Life  &  Ace.  Ins.  3d  ed.  S  590; 
Euse  V.  Mutual  Ben.  L.  Ins.  Co.  28  N.  Y.  516. 

In  this  case  the  plaintiff  shows  no  pecuniary 
Interest  in  the  life  of  the  insured  either  by  re- 
lationship, such  as  is  recognized  by  law,  or  as 
a  creditor. 

To  give  an  insurable  interest  to  a  creditor 
the  debt  must  be  valid. 

Angel),  Fire  &  Life  Ins.  §  296;  2  Park, 
Harine  Ins.  7th  ed.  689. 

A  mere  moral  claim  does  not  confer  an  in- 
surable interest. 

Bacon,  Ben.  Soc.  §  250,  p.  871;  Guardian 
Mut.  L.  Im.  Oo.  y.  Uogan,  80  111.  85,  22  Am. 
Rep.  180. 

And  the  complaint  does  not  aver  any  Insur- 
ftble  interest  by  virtue  of  any  relationship 
which  the  phiin tiff  sustained  to  the  said  Fannie 
E.  :Nash. 

Bacon,  Ben.  Soc.  $  250;  Lewis  v.  Phcenix 
Mut.  L.  Ins.  Oo.  89  Conn.  100;  Supreme  Coun- 
cil American  L.  of  H.  v.  Perry,  140  Mass. 
580;  Guardian  Mut.  L.  Ins.  Oo.  v,  Bogan,  su- 
pra;  Elsey  v.  Odd  Fellows  Mut.  Belief  Asso. 
142  Mass.  224:  Continental  L.  Ins.  Co.  v. 
Volger,  89  Ind.  572,  46  Am.  Rep.  185;  Charter 
Oak  L.  Ins.  Oo.  v.  Brant,  47  Mo.  419,  4  Am. 
Rep.  828;  Singleton  v.  St.  Louis  Mut.  Ins. 
Oo.  66  Mo.  68,  27  Am.  Rep.  821;  Corson*s  App. 
113  Pa.  488,  67  Am.  Rep.  479;  Gilbert  v. 
Moose,  104  Pa.  74,  49  Am.  Rep.  570;  Bombaeh 
V.  Piedmont  A  A.  L.  Ins.  Oo.  85  La.  Ann.  288, 
48  Am.  Rep.  289;  Michigan  Mut.  Ben.  Asso.  y. 
Bolfe,  76  Mich.  146;  SUvers  y.  Michigan  Mut. 
Ben.  Asso.  94  Mich.  89. 

The  agreement  on  which  plaintiff  seeks 
to  recover  was  unlawful  and  against  the  policy 
of  the  law,  and  the  plaintiff  should  not  recover. 

"He  who  comes  into  equity  must  come  with 
dean  hands."  "He  that  hath  committed 
iniquity  shall  not  have  equity." 

1  Pom.  Eq.  Jur.  §§  897-401. 

**That  cannot  be  done  indirectly  which  can- 
not be  done  directly." 

1  Lewin,  Tr.  chap.  2,  •182;  Brett,  Lead.  Cas. 
In  Eq.  *  6,  noU  15;  Bispham.  Eq.  4th  ed.  §  66. 

Where  there  is  a  conveyance  or  a  devise  to 
trustees  upon  a  secret  understanding  that  the 
property  is  to  be  devoted  to  illegal  purposes  or 
for  the  accomplishment  of  objects  which  the 
policy  of  the  law  forbids,  the  law  will  not  al- 
low such  conveyances  to  take  effect,  as  beine 
in  fraud  of  the  rights  of  the  parties  who  would 
otherwise  be  entitled  thereto,  as  well  as  upon 
the  legislature  itself,  and  a  constructive  trust 
will  arise  in  favor  of  the  party  who  would  have 
become  legally  entitled  upon  failure  of  the  il- 
lewlgift. 

Tifl&ny  &  Bullard,  Trusts  &  Trustees,  p. 
124;  Perxy,  Tr.  4th  ed.  §§  68,  65;  Mucklestan 
V.  Brmn,  6  Ves.  Jr.  52,  67;  Strickland  v.  Aid- 
ridge,  9  Yes.  Jr.  516,  See  also  BmmsU  v. 
81  L.  R.  A. 


Jackson,  10  Hare,  204;  Chamberlain  v.  Agar, 
2  Ves.  &  B.  259;  Podmore  v.  Gunning,  7  Sim. 
644. 

So  much  of  the  certificate  as  was  intended 
for  the  plaintiff  through  the  illegal  trust  was 
void,  and  belongs  legdly  and  of  right  to  the 
heirs  of  the  deceased  member. 

Oammaek  v.  Lewis,  82  U.  8. 15  Wall.  643.  21 
L.  ed.  244:  Warnoek  ▼.  Bams,  104  tJ.  S.  775. 
26  L.  ed.  924;  Gilbert  v.  Moose,  supra;  Ruth 
y.  Katterman,  112  Pa.  251;  Michigan  Mut. 
Ben.  Asso.  v.  Bolfe,  and  Silvers  v.  Michigan 
Mut.  Ben,  Asso.  sup/ a. 

The  Northwestern  Mutual  Relief  Associa- 
tion was  oriranized  under  the  provision  of  sec- 
tion 1771,  Sanborn  &  Berryman's  Annotated 
Statutes  of  Wisconsin,  and  it  is  governed  by 
that  section  in  the  performance  of  its  business. 
It  is  confined  in  its  operations  to  rendering  ma- 
terial aid  and  support  to  the  members  of  the 
associution,  their  families  or  kindred  in  case 
of  sickness,  misfortune,  poverty,  or  death. 

The  court  must  restnct  these  associations 
within  the  language  of  the  statute. 

Kindred  are  descenoants,  ascendants,  or  col- 
laterals. A  husbwnd  or  wife  of  the  deceased 
therefore,  is  not  his  or  her  kindred. 

1  Bouvier,  Law  Diet,  title.  Kindred;  Oarrick 
V.  Camden,  14  Ves.  Jr.  872;  Wood,  Fire  Ins.  50. 

Family  as  used  in  section  1771  means  the 
household  as  united  by  legal  ties  or  by  that  of 
blood,  as  husband,  wife,  father,  mother^ 
brother,  or  sister. 

StaU  y.  PeopWs  Mut.  Ben.  Asso.  42  Ohio  St. 
579;  StaU  y.  Standard  L.  Asso.  88  Ohio  St. 
281;  National  Mut.  Aid  Asso.  v.  Gonser,  43 
Ohio  St.  1;  Supreme  Oouneil  American  L.  of 
R.  V.  Perry,  supra;  Supreme  Lodge  K.  of  U. 
V.  Nairn,  60  Mich.  44.  See  also  Kentucky 
Masonic  Mut.  L  Ins.  Co.  v.  Miller,  13  Bush, 
489;  Weisert  v.  Muehl,  81  Ky.  886;  StaU  y. 
Central  Ohio  Mut.  Belief  Asso.  29  Ohio  St 
899;  Masonic  Mut.  Belitf  Asso.  v.  McAuley,  2 
Mackey,  70;  McClure  v.  Johnson,  56  Iowa, 
620;  Greetio  v.  Greeno,  28  Hud,  478;  Mutual 
Ben.  Asso.  of  Michigan  y.  Boyt,  46  Mich.  473. 

The  association  might  have  forfeited  its 
charter,  had  it  issued  *  certificates  payable  to 
thQ  plaintiff  as  beneficiary,  knowing  that  be 
was  not  of  kin  to  the  member.  Fannie  E.  Nash. 

People  V.  Golden  Rule  Oo.  114  111.  84;  Golden 
Bule  y.  People,  118  111.  499;  Rockhold  v.  Cantor^ 
Masonic  Mut.  Benev.  Asso.  129  HI.  440;  Palmer 
V.  Welch,  182  111.  141. 

The  funds  of  a  mutual  b^^nefit  societ;^  like  the 
Northwestern  Mutual  Relief  Association  of 
Madison  cannot  be  diverted  or  used  as  security 
for  or  for  the  payment  of  the  debts  of  the  de- 
ceased members,  and  such  an  association 
would  not  be  authorized  to  make  a  creditor  of 
the  member  a  beneficiary. 

Dietrich  v.  Madison  Belitf  Asso.  45  Wis.  79,. 
Schunck  y.  Gegenseitiger  wittwen  und  Waisen, 
Fond,  44  Wis.  869;  Erdmann  v.  Mutual  Ins.  Co. 
cf  0.  of  H.  Sons  of  Wisconsin,  Id.  876;  Bal- 
lou  y.  GHe,  50  Wis.  614;  Given  v.  Wisconnn> 
Odd  FeUowi  Mut.  L.  Ins.  Oo.  71  Wis.  547. 

The  beneficiary  even  in  an  ordinary  life  in* 
surance  policy  has  no  vested  interest  therein, 
and  has  no  voice  as  to  its  disposition. 

Breitung^s  EstaU,  78  Wis.  38. 

Where  to  carry  out  and  into  effect  an  illegal 
agreement,  one  which  is  against  public  policy^ 
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or  which  Is  prohibited  by  law,  the  individual 
litieant  represents  the  interests  of  society, 
and  the  law  sustains  It  out  of  regard  to  the  in- 
terests of  society  and  not  for  the  sake  of  the 
litigant  pleadlnff  the  ilWality. 

2  Pom.  Eq.  Jar.  8  940,  note  5.  g  1016;  Bige- 
low.  Estoppel^  p.  576;  Hardy  y.  oiondfraker^  81 
Wis.  647;  mutual  Ben.  Aseo.  if  Michigan  y. 
Hojft,  aupra;  Lyon  v.  Waldo,  86  Mich.  853; 
Bishop,  Cont.  (enlarged  ed.).  §§  469-474;  476, 
477,  and  notee  and  authorities  dted;  1  Penr, 
Tr.  4th  ed.  §§  63-65;  Jaekecm  v.  McLean,  86 
Fed.  Rep.  213;  Oook  v.  Sherman^  4  McCrary, 
26;  MarshaU  y.  BdHimare  dt  0.  R,  Ch.  57  U. 
a  16  How.  814, 14  L.  ed.  958;  Bank  of  United 
States  V.  Owene,  27  U.  8,  2  Pet.  639.  7  L.  ed. 
512;  Pom.  Spec.  Perf.  284-286;  Wight  y. 
mnd^kojf,  43  Wis.  844;  McWiUiame  y.  Phifr 
Zips,  51  Miss.  196;  Ouerneey  y.  Cook,  120  Mass. 
4»0l;  Setter  y.  Alve)i,  15  Kan.  157;  Oreathy, 
Sime,  46  U.  B.  5  How.  204,  12  L.  ed.  117; 
Bettor  y.  Wathen,  60  111.  188;  Sndl  y.  Jfwight, 
120  Mass.  9;  Watwn  y.  Murray,  23  N.  J.  Eq. 
267;  Oreen  y.  Corrigan,  87  Mo.  859;  Qould  v. 
SendaU,  16  Neb.  6&;  Syke*  y.  Beadon,  L.  R. 
11  Ch.  Dly.  196. 

The  trust  to  be  enforced  must  be  clear  and 
explicit  both  as  to  its  declaration  •f.  trust  and 
its  object 

1  liewin,  Tr.  *61,  and  cases  cited. 

An  ayerment  of  trust  is  excluded  If,  from 
the  nature  of  the  iDStrumeot  or  any  drcum- 
stances  of  eyidence  appearing  on  the  face  of 
it,  an  intention  of  making  the  legal  holder  the 
beneficiary  also  can  be  clearly  implied. 

Ibid, 

And  it  is  obyiously  essential  to  the  creation 
of  a  trust  that  there  should  be  the  lotention  of 
creatinjg;  a  trust,  aod  therefore,  if  upon  a  con- 
sideration of  all  the  circumstances  the  coiirt  is 
of  the  opinion  that  the  settlor  did  not  mean  to 
create  a  trust,  the  court  will  not  impute  a  trust 
where  none  in  fact  was  contemplated. 

1  Lewin,  Tr.  *82;  Perry,  Tr.  §  85;  WhiHng 
T.  Qould,  2  Wis.  552. 

Messrs,  Ban*  W.  Jone8»  F*  J,  Lamb  ft 
C  F.  Lamb*  for  respondent: 

8ofar  as  the  statute  is  concerned  the  methods 
that  might  be  adopted  by  such  corporation  and 
its  members  to  secure  the  intended  benefit  to 
members  their  families  and  kindred  are  not  lim- 
ited or  restricted,  the  object  or  purpose  of  the 
corporation  authorized  to  be  organized  is  sim- 
ply stated  as  clearly  and  briefly  as  possible  and 
the  methods,  plans,  cootriyances,  and  means 
by  which  the  object  and  purpose  should  be  ac- 
complished are  giyen  oyer  to  the  corporation, 
its  officers  and  those  contracting  with  it  and 
becoming  members. 

In  ascertaining  the  scope  of  the  powers  of 
corporations,  the  only  difference  between  one 
organized  under  a  general  law  and  one  created 
by  special  statute  is,  that  in  the  former  the 
court  will  look  to  the  certificate  of  the  pro- 
moters, while  io  the  latter  to  the  special 
atatute. 

Boekhold  ▼.  Canton  Masonic  Mut.  Benet. 
Asso,  129  m.  440.  445. 

The  purpose  expressed  by  the  statute  was 
securing  and  promoting  support  in  sickness, 
inisTortune,  poyerty ,  or  death,  to  members  and 
their  families  or  kindred.  i 

21  L.  R.  A. 


Manedy  y.  Knights  of  Birmingham  efBenn- 
sylvania,  115  Pa.  805. 

Dr.  Hurd  would  not  haye  been  debarred 
from  recoyerinfi:  under  the  certificate  of  July 
19,  1890,  eyen  if  it  became  necessary  to  show 
that  within  the  law  he  was  of  the  *<family"  of 
Miss  Nash. 

CarmichaH  v.  ITorthtDestern  Mut.  Ben,  Asso, 
51  Mich.  494;  Mutual  Ben,  Asso,  of  Michigan 
V.  Hout,  46  Mich.  478;  Pooty.  Hudson  Ins.  Go. 
2  Fed.  Rep.  432;  MerriU  y.  Baldwin,  6  Wis. 
439. 

Miss  Nash  was  to  pay  for  the  insurance  and 
the  association  would  be  estopped  from  disput- 
ing its  liability  on  such  contract  in  accordance 
with  its  terms,  had  Miss  Nash  died  before  the 
last  change  made  by  mutual  agreement  of 
Miss  Nash,  R.  W.  Hurd  and  Mrs.  Doty,  No- 
y ember  19,  1891,  by  which  Mrs.  Doty  was  to 
be  in  form  beneficiary  for  $3,900  with  her 
agreement  and  the  trust  to  pay  oyer  at  once  on 
its  receipt  one  half  $1,950,  to  Dr.  Hurd. 

Bloomington  Mut,  Ben,  Asso,  y.  Blue,  120 
HI.  121,  60  Am.  Rep.  558;  2  Morawetz.  Priy. 
Corp.  689,  693;  Bradley  y.  BaUard,  55  IIL  415, 
8  Am.  Rep.  656;  Darst  y.  QaU,  83  HI.  136; 
Bacon,  Ben.  Soc.  §  265;  Matt  y.  Roman  CatJh 
olie  Mut.  Prot.  Soe.  o?lou>a,  70  Iowa,  455; 
Knights  of  Honor  y.  Watson,  64  N.  H.  517; 
Baker  y.  Oee,  68  U.  8.  1  Wall  888,  837,  17  L. 
ed.  563, 564;  Mekhoir  v.  McCariy,  81  Wis.  252, 
11  Am.  Rep.  605;  Whitney  Arms  Co.  y.  Bar- 
low, 63  N.  Y.  62.  20  Am.  Rep.  504. 

If  a  trust  should  be  created  whereby  A.  was 
illegally  to  pay  money  to  the  trustee,  B.,  for 
the  benefit  of  C,  the  beneficiary  could  not 
compel  A  to  mske  the  payment;  but  if  A. 
should  yoluntarily  pay  oyer  the  money  into  the 
hands  of  B.,  the  beneficiary  C.  could  then 
maintain  a  suit  and  recoyer  the  money,  and  B. 
could  not  set  up  the  illegality  of  the  original 
trust  as  a  defense  snd  thus  retain  the  property. 

1  Pom.  Eq.  Jur.  §  403,  note$;  Thomson  y. 
T/umson,  7  Yes.  Jr.  470;  Tenant  y.  EUiott,  1 
Bos.  &  P.  8;  Farmer  y.  Russdl,  Id.  296; 
Sharp  V.  Tayl&r,  2  PhlL  Ch.  801;  Joy  y.  Camp* 
beU,  1  Sch.  k  Lef.  338;  McBlair  y.  Qibbes,  58 
U.  a.  17  How.  237, 15  L.  ed.  134;  Brooks  ▼. 
Martin,  69  U.  8.  2  Wall.  81,  17  L.  ed.  734; 
Worthingion  y.  CurtU,  L.  R.  1.  Ch.  Dly.  419: 
Heekman  y.  Swarte,  50  Wis.  266. 

These  mortuary  benefits  are  so  like  legacies 
and  testamentary  disposition  of  property  that 
they  seem  to  be  goyemed  by  the  same  general 
principles. 

Farr  v.  Grand  Lodge  A.  0,  U.  W.  Trustees, 
18  L.  R  A.  249,  83  Wis.  446;  Union  Mut. 
Asso.  of  Battle  Creek  y.  Montgomery,  70  Mich* 
587;  Brook  y.  Chappdl,  84  Wis.  405;  CutUr  y. 
Babcock,  81  Wis.  195,  and  cases. 

Equity  will  relieye  a^inst  ''fraudulent  pre- 
yenture  of  acts  to  be  done  for  the  benefit  of 
others  under  false  statements  or  false  prom- 
ises." 

1  Story,  Eq.  Jur.  g  252,  and  cases;  2  Pom. 
Eq.  Jur.  §  919,  and  cases. 

Whateyer  the  rule  may  be  where  A.  pro- 
cures insurance  on  the  life  of  B.,  the  objection 
does  not  apply  when  A.,  as  here,  procures  at 
her  own  expense  insurance  on  her  own  life 
and  makes  another  the  beneficiary. 

Bloomington  Mut.  Ben,  Asso.  y.  Mue,  supra; 
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Lemon  y.  Phceniz  Mvt.  L,  Ins,  Co.  88  Conn. 
294;  Raitls  v.  American  Mut  L.  Ins,  Co,  ^7  N. 
Y.  2b2.  84  Am.  Dec.  280;  Fairchild  v.  JSorth 
Eastern  Mut.  L,  Asso,  51  Vt.  613;  lAxngdon  v. 
Union  Mut.  L.  Ins,  Co.  14  Fed.  Rep.  272; 
Connecticut  Mut,  L.  Ins,  Co,  t.  Sehaefer,  94 
U.  S.  457,  24  L.  ed.  251. 

Cassoday,  J,,  delivered  the  opinion  of  Uie 
court: 

The  findings  of  the  court  are  fully  Bustained 
by  the  evidence.  It  is  contended  that  the 
plnintifF  had  no  insurable  interest  in  the  life 
of  Fannie  E.  Nash.  The  learned  counsel  for 
the  defendant  cites  numerous  cases  to  the 
effect  that  one  procuring  insurance  upon  the 
life  of  another  cannot  recover  upon  the  policy 
witliout  proving  an  interest  in  the  life  assured. 
The  theory  upon  which  such  decisions  are 
based  is  that  such  a  contract  is  nothing  more 
than  a  wagering  or  gambling  contract,  and 
hence  is  a^inst  public  policy,  and  is  therefore 
void.  It  18  ver>  questionable  whether  such  a 
policy  was  void  by  the  common  law  of  Eng- 
land prior  to  1774.  Lueena  v.  Craufurd,  8 
Bos.  &  P.  75;  Cousiru  y.  Nantes,  8  Taunt  518; 
DaQjy  v.  India  db  London  JJfs  Assur,  Oo,  15  C. 
B.  865.  In  the  year  named,  the  Statute  of  14 
Geo.  m.  chap.  48,  was  enacted,  and  Is  to  the 
effect  that  thereafter  "  no  insurance  shall  be 
made  by  any  person  or  persons,  bodies  politic 
or  corporate,  on  the  life  or  lives  of  any  person 
or  persons,  or  on  any  other  event  or  events 
whatsoever,  wherein  the  person  or  persons  for 
whose  use,  benefit,  or  on  whose  account  such 
policy  or  policies  shall  be  made  shall  have  no 
interest,  or  by  way  of  gambling  or  wagering; 
and  that  every  assurance  made  contrary  to  the 
true  intent  and  meaning  hereof  shall  be  null 
and  void,  to  all  intents  and  purposes  whatso- 
ever." 12  Enff.  Stat,  at  L.  90.  The  preamble 
to  the  act  speaks  of  it  as  a  remedy  for  an  exist- 
ing mischief.  The  act  is  general  in  its  terms, 
and  does  not  purport  to  extend  to  any  English 
colony,  and  it  was  held  as  late  as  1882  that  it 
did  not  extend  to  Ireland.  Shan non  v.  Nuffent, 
Hayes,  536;  Iruv/ranos  Oo,  v.  Mages,  Cooke  & 
A.  182.  In  dpaulding  ▼.  Chicago  db  N,  W,  R. 
Co.,  80  Wis.  117,  118,  11  Am.  Rep.  550,  it  was 
held,  in  an  opinion  by  Dixon,  Ch,  J,,  that  the 
Statute  of  14  Geo.  III.  chap.  48,  passed  the 
tame  year  and  about  the  same  time,  was  never 
in  force  in  Wisconsin,  for  the  reason  that  its 
passage  was  so  near  the  Revolution  that  it  was 
never  received  and  acted  upon  as  a  part  of  the 
common  law  in  this  country.  But  cases  are 
cited  by  counsel  from  courts  of  high  authority 
holding  that  the  Act  of  14  Geo.  UL  chap.  48, 
was  merely  confirmatory  of  the  common  law  as 
it  prevloasly  existed  in  England,  while  others 
assume  that  the  common  law  was  and  is  as 
therein  embodied,  without  making  any  refer- 
ence to  the  act.  So,  some  of  the  cases  cited 
seem  to  have  gone  so  far  as  to  hold  that  if  a 
creditor,  having  an  insurable  interest  in  the 
life  of  his  debtor,  obtains  an  insurance  thereon 
in  his  own  favor,  and  (he  debt  is  subsequently 
paid  or  extinguished  during  the  life  of  the  as 
sured,  or  the  policy  is  assigned  to  one  having 
no  insurable  interest  in  the  debtor's  life,  such 
policy  cannot  be  enforced  against  the  company. 
But  this  rourt  has  held  that  a  policy  of  life  in* 
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su ranee  obtained  In  good  faith,  by  a  person, 
having  an  insurable  interest  in  the  life  assured, 
may  be  assigned  to  any  person  with  the  con- 
sent of  the  company;  that  an  assignment  by  ^ 
son  of  insurance  policies  on  bis  own  life,  as  se- 
curity-for  a  debt  due  from  his  father  to  the 
assignee,  is  valid.  Bursinger  v.  Watertown 
Bank,  67  Wis.  75,  58  Am.  Rep.  848,  and  cases, 
there  cited  by  Mr,  Justice  Taylor.  Tbe  same 
principle  seems  to  be  sanctioned  in  Enerland. 
notwithstanding  the  statute  quoted.  It  baa- 
there  been  held  that,  ' '  where  a  policy  effected 
by  a  creditor  on  the  life  of  his  debtor  is  valid 
at  the  time  it  is  entered  into,  the  circumstance- 
of  the  interest  of  the  assured  in  such  life  ceas- 
ing before  the  death  does  not  invalidate  it, 
by  reason  of  the  provisions  of  14  Geo.  m. 
chap.  48."  DcUby  v.  India  db  London  Life- 
Assur.  Co.,  15  C.  B.  865.  This  is  put  upon 
the  theory  that  a  contract  of  life  insurance  i» 
not  a  contract  of  indenmity,  bat  is  a  mere  con- 
tract tot  pay  a  certain  sum  of  money  upon  the- 
deaih  of  a  person,  in  consideration  of  the  dae 

gayment  of  certain  annual  premiums  durinff- 
ia  life.  That  case  has  been  repeatedly  cited 
witb  apparent  approval  by  the  English  courts. 
Knox  V.  Turner.  L.  R.  9  Eq.  168;  Rankin  t. 
Potter,  L.  R.  6  H.  L.  119;  Bradburn  v.  Great 
Western  R  Co.  JmB^  10  Exch.  2;  Burnand  ▼. 
Rodocanaehi,  7  App.  Gas.  840.  See  also  Mor- 
rai  V.  Trenton  Mut.  L.  db  P.  In$.  Co,  10  Gush. 
282,  57  Am.  Dec.  92.  But  in  the  case  at  bar 
the  plaintiff  did  not,  as  a  creditor  or  otherwise, 
procure  the  insurance  in  question.  On  the^ 
contrary,  the  same  was  procuied  by  Fannie  B. 
Nash  upon  her  own  life,  payable  as  indicated. 
The  contention  ia  that  tne  company  had  oo 
lawful  authority  to  insure  her  life,  directly  or- 
indirectly,  for  the  benefit  of  the  plaintiff,  and 
hence  that,  in  so  far  as  she  attempted  to  do  ao 
in  the  name  of  the  defendant  as  trustee,  the- 
policy  is  pro  tanto  void.  The  statute  author- 
ized the  formation  of  a  corporation  in  the- 
manner  therein  provided,  to  promote  the  sev- 
eral objects  therein  named,  and,  amoner  oth- 
ers, "for  the  mutual  support  of  the  members^ 
their  families,  or  kindred  in  cases  of  sickness* 
misfortune,  poverty,  or  death,  or  for  any  law- 
ful business  or  purpose  whatever,  except,"  aa» 
therein  specifically  named.  Rev.  Stat.  §  1771. 
The  by-laws  of  the  association  provided  that 
"the  object  and  business  of  the  association- 
shall  be  to  furnish  pecuniary  relief  to  its  mem- 
bers when  disabled  by  sickness  or  accident, 
and  to  provide  a  mortuary  benefit  for  tbe- 
burial  of  its  members  and  relief  of  their  fami- 
lies or  kindred."  It  is  undisputed  that  Miss* 
Nash  was  an  invalid  for  six  or  seven  years  im- 
mediately prior  to  her  death;  that  during  that 
time  she  lived  and  made  her  home  for  the- 
most  of  the  time  with  the  plaintiff,  and  as  a- 
member  of  his  family;  that,  while  she  war 
there,  one  of  her  limbs  was  amputated,  and 
she  was  much  of  tbe  time  under  the  care  of  a 
physician;  tb«t  she  was  a  blood  relative  of  the 
plaintiff's  wife  and  their  son,  as  mentioned  in 
the  foregoing  statement;  that  from  January 
27,  1885,  to  December  17,  1891,  her  life  waa 
insured  in  this  same  company;  that  during  the 
fore  part  of  this  time,  and  for  about  four  yenr«. 
one  fourth  of  the  amount  of  the  insurance  wa» 
expressly  payable  to  the  plaintiff;  that,  during 
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Ibe  most  of  the  balance  of  the  time,  about  one 
half  the  amount  was  expressly  payable  to  the 
plaintiff;  that  the  last  change  in  the  form  of 
the  policy,  makine  $3,900  of  the  amount  pay- 
able to  the  defendant  upon  her  airreement  to 
receive  and  hold  the  same  in  trast,  and  from 
the  amount  ao  received  pay  over  to  the  plain- 
tiff $1,950,  as  found  by  the  court,  was  merelj 
to  obviate  a  supposed  legal  objection  to  the 
form  of  the  policy.  In  all  these  transactions 
the  manifest  purpose  of  Miss  Nash  wan  to  sc 
cure  for  herself  a  home,  maintenance,  and  sup- 
port in  the  family  of  the  plaintiff,  and  to  re- 
munerate him  for  the  same  by  way  of  such 
insurance.  It  was  certainly  a  very  appropriate 
way,  if  not  the  only  wav,  in  which  she  as  a 
member  of  Uie  order  could,  in  the  language  of 
the  statute,  "receive  the  mutual  support  of 
the  (other)  members,"  or  could  be  furnished 
with  pecuniary  relief  by  the  other  members. 
Keither  the  statute  nor  the  by-laws  limit  the 
benefidarfes  to  blood  relatives.  In  Bame$  v. 
Zondon,  E.  A  Q,  L,  Im.  Co.  [1892]  1  Q.  B. 
664,  an  action  was  brought  to  recover  the 
amount  of  a  policy  of  insurance  upon  the 
life  of  a  child  ten  years  old,  a  step- sister  of 
the  plaintiff,  and  it  appeared  that  the  plaintiff 
had  promised  the  mother  of  the  child  to  take 
care  of  and  help  maintain  it;  and  it  was  '*held 
that  the  plaintiff  had  an  insurable  interest  in 
the  child's  life,  and  was  entitled,  in  the  ab- 
sence of  any  objections  as  to  the  amount  in 
fact  expended  \j  her,  to  recover  the  amount 
of  the  policy."  Lord  Coleridge,  Ch,  J,,  in  ef- 
fect said  that  it  appeared  that  the  plaintiff  had 
undertaken  the  burden  of  keeping  and  main- 
taioiog  the  child.  That  "that  was  a  datv  not 
cast  upon  her  by  law,  but  was  wholly  self-im- 
posed. .  •  .  In  that  state  of  circumstances  it  is 
said  that  the  plaintiff  had  no  insurable  interest 
in  the  child's  life.  Now,  I  agree  that  the  insur- 
able interest  must  be  a  pecuniary  interest,  and 
that  the  interest  must  be  in  existence  at  the 
time  when  the  policy  is  effected.  That  is  per- 
fectly dear  upon  the  authorities.  Is  there 
such  a  pecuniary  insurable  interest  here?  I 
think  there  is.  ...  I  cannot  find  that  any- 
thing has  been  said  in  any  case  to  a  contrary 
effect."  And  in  one  of  the  cases  dted  bv 
counsel  for  the  defendant,  Mr.  Justice  Field, 
speaking  for  the  whole  court,  said:  "It  is  not 
very  easy  to  define  with  precision  what  will  in 
all  cases  constitute  an  insurable  interest,  so  as 
to  take  the  contract  out  of  the  class  of  wager 
polides.  It  may  be  stated  generally,  however, 
to  be  such  an  interest,  arismg  from  the  rela- 
tions of  the  party  obtaining  the  insnrsnce,  ei- 
ther as  creditor  of  or  surety  for  the  assured,  or 


from  the  ties  of  blood  or  marriage  to  him,  a» 
will  justify  a  reasonable  expectation  of  advan- 
tage or  benefit  from  the  continuance  of  his 
lire.  It  is  not  necessary  that  the  expectation 
of  advantage  or  benefit  should  be  always  capa- 
ble of  pecuniary  estimation.  .  .  .  But  in  all 
cases  there  must  be  a  reasonable  ground, 
founded  upon  the  relations  of  the  parties  to 
each  other,  either  pecuniary,  or  of  blood  or 
affinity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  assured.'* 
Wamock  V.  Davis,  104  U.  8.  779,  26  L.  ed.  9*<J6. 
But,  as  indicated,  tbe  caae  at  bar  is  more  fa- 
vorable to  the  validity  of  the  insurance,  since 
Miss  Nash  procured  the  insurance  on  her  own 
life,  in  part  to  remunerate  and  compensate  one 
to  whom  she  was  under  great  moral,  if  not  le- 
gal, obligations.  Upon  her  death  the  company 
promptly  paid  the  money  to  the  defendant  as 
agreed  in  the  policy.  It  is,  at  least,  very 
doubtful  whether  the  company  could  have  suc- 
cessfully resisted  such  payment,  had  it  made 
the  attempt;  but  that  question  is  not  before  us 
for  determination.  Even  assuming  that  the 
company  might  have  successfully  resisted  such 
payment,  vet  we  are  clearly  of  the  opinion 
that  in  voluntarily  making  the  payment  the 
company  violated  no  statute,  nor  any  principle 
of  the  common  law,  nor  of  good  monds.  The 
defendant,  therefore,  came  into  the  lawful 
possession  of  the  money.  As  indicated  in  the 
foregoing  statement,  the  plaintiff  surrendered 
the  previous  outstanding  certificate,  and  he  and 
Miss  Nash  consented  and  agreed  that  a  new 
certificate  should  be  taken  out  in  the  name  of 
the  defendant;  but  this  was  done  only  upon  the 
express  agreement  'of  the  defendant  that  she 
would  receive  $1,950  of  the  amount  in  trust 
for  the  plaintiff,  and  pay  the  same  over  to  him. 
By  virtue  of  the  agreement  so  made  by  the  de- 
fendant, Miss  Nash,  and  the  plaintiff,  the 
defendant  has  since  received  the  money.  The 
precise  question  for  determination,  therefore, 
is  whether  the  defendant  can  retain  that  money 
for  her  own  use,  in  violation  of  that  agreement. 
We  are  clearly  of  the  opinion  that  she  cannot. 
Kiefcert  v.  Bindskopf,  46  Wis.  481,  82  Am. 
Rep.  731;  Heehman  v.  dwartz,  60  Wis.  267; 
WeUs  V.  McQeoch,  71  Wis.  196;  Beminffton  v. 
Ward,  78  Wis.  589;  Oilmore  v.  Roberts,  7^ 
Wis.  450.  These  cases  have  repeatedly  af- 
firmed the  proposition  that,  if  A.  receivea 
money  from  B.  for  the  purpose  of  paying  it  to 
C.  upon  an  agreement  between  them,  he  can- 
not retain  the  money  so  received  on  the  ground 
that  the  agreement  between  B.  and  C.  was  il- 
legal. 

The  judgment  of  the  dreuit  Court  is  ajflrmed. 


CALIFORNIA  BUPREME  COURT  an  Banc)t 


Exports  James  C.  GOULD. 
(-.. Cal ) 

A  person  eh&rg^ed  with  contempt  of  an 

injunotion  cannot  be  compelled  to  be  a  witness 


aeainst  himself,  as  the  proceeding  is  of  a  criminal 
nature. 

(Aagust  23, 1886.) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  release  of  petitioner  from  the 


Note.— The  application  to  proceedings  In  com- 1  **ln  a  criminal  case**  is  important  as  the  decision  of 
temptof  tbe  coDstitut^ioDal  provision  that  no  person  la  doubtful  and  unsettled  question  on  which  we 
Shall  be  oompeiied  to  be  a  witness  against  himself  ■  know  of  no  prior  deoisions  directly  in  points 
21  L.  R,  A. 
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Califobnia  Supbbms  Court. 
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custody  of  the  keeper  of  the  county  Jail  of 
Yuba  county,  to  which  he  bad  been  committed 
for  alleged  contempt  of  court.  Petitioner  dis- 
cfiarged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  W.  Cross  and  Judge  W.  C. 
Van  Fleet  for  petitioner. 

Mr.  R.  E.  BeT»n  for  respondent. 

Harrison*  •/.,  deliyered  the  opinion  of  the 
court: 

In  an  action  pending  in  the  superior  court 
in  and  for  the  county  of  Tuba,  wherein  the 
county  of  Sacramento  is  plaintiff,  and  the 
petitioner  one  of  the  defendants,  a  writ  of 
Injunction  was  served  upon  the  defendant, 
requiring  him  to  refrain  from  doing  certain 
acts  therein  specified.  While  this  writ  was 
in  full  force  the  petitioner  was  charged  be- 
fore said  court  with  having  violated  its 
terms,  and  was  ordered  to  show  cause  why 
he  should  not  be  adjudged  Ruiltv  of  contempt 
therefor.  Upon  the  hearing  of  this  charge 
the  court  required  the  petitioner  to  be  sworn 
as  a  witness,  to  which  he  objected  upon  the 
ground  that  he  could  not  be  compelled  to  be 
a  witness  against  himself  in  the  proceedings, 
for  the  reason  that  they  were  of  a  criminal 
nature.  The  court,  however,  overruled  bis 
objection,  and  required  him  to  be  sworn  as 
a  witness ;  and  he,  actine  under  the  advice 
of  his  counsel,  still  declining  and  refusing 
to  be  sworn,  for  the  aforesaid  reason,  the  court 
adjudffed  him  guilty  of  contempt,  and  com- 
mitted him  to  the  county  jail,  there  to  remain 
until  he  should  purge  himself  of  said  con- 
tempt by  consenting  to  be  sworn  as  a  witness 
in  said  case,  and  to  testi^  therein. 

Article  1,  S  18,  of  the  Constitution  of  this 
«tate.  declares  that  ''no  person  shall  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness 
against  himself."  Section  1823  of  the  Penal 
Code  provides  that  "a  defendant  in  a  criminal 
action  or  proceeding  cannot  be  compelled  to 
be  a  witness  against  himwlf."  Contempt  of 
court  is  a  Dublic  offense,  and  by  section  166 
of  the  Penal  Code  is  expressly  declared  to 
constitute  a  misdemeanor,  and' the  refusal  of 
a  witness  to  be  sworn  is  an  offense  committed 
in  the  presence  of  the  court.  It  is  none  the 
less  a  criminal  offense  that  the  statute  au- 
thorizes it  to  be  punished  by  indictment  or 
information,  as  well  as  by  the  summary  pro- 
ceedings provided  in  sections  1209-1222  oi  the 
Code  of  Civil  Procedure.  By  these  provis- 
ions, the  procedure  for  the  investigation  of 
the  charge  is  analogous  to  the  criminal  pro- 
cedure, and  the  judgment  against  the  person 
guilty  of  the  offense  is  visited  with  tfne  or 
imprisonment,  or  both, — the  essential  ele- 
ments of  a  judgment  for  a  criminal  offense. 
"Contempt  of  court  is  a  specific  criminal 
offense.  It  is  punished  sometimes  by  indict- 
ment and  sometimes  in  a  summary  proceed- 
ing, as  it  was  in  this  case.  In  either  mode 
of  trial  the  adjudication  against  an  offender 
is  a  conviction,  and  the  commitment  in  con- 
sequence is  execution."  WiUiamson*$  Case, 
126  Pa.  19,  67  Am.  Dec.  874. 

"Although  the  alleged  misconduct  of  the 
<iefendants  occurred  in  the  progress  of  a  civil 
action,  the  proceeding  to  punish  tliem  for 
«uch  misconduct  is  no  part  of  the  process  in 
t31L.Il.  A. 


the  civil  action,  but  is  in  the  nature  of  a 
criminal  prosecution.  Its  purpose  is  not  to 
indemnify  the  plaintiff  for  any  damages  he 
may  have  sustained  by  reason  of  such  mis- 
conduct,  but  to  vindicate  the  dignity  and 
authority  of  the  court.  It  is  a  special  pro- 
ceeding, criminal  in  character,  in  which  the 
state  is  the  real  plaintiff  or  prosecutur.* 
Haight  v.  Lucia,  86  Wis.  860. 

In  Ex  parU  HoUis,  59  Cal.  408,  it  was  said : 
**To  adjudge  a  party  guiltv  of  contempt  of 
court,  for  which  he  is  flne<f  and  imprisoned, 
is  to  adjudge  him  guilty  of  a  specific  crim- 
inal offense.  The  imposition  of  the  fine  is 
a  judgment  in  a  criminal  case."  See  also 
iSu  parU  Kearney,  20  U.  8.  7  Wheat.  88,  5 
L.  ed.  891;  ExvarU  Cnttenden,  63  Cal.  584; 
New  Orleans  v.  New  Turk  Mail  8,  8.  Co,  87  U. 
8.  20  Wall.  887,  22  L.  cd.  854;  Be  MuUee. 
7  Blatchf.  28;  I^apalie,  Contempt,  §  21. 

In  Bopd  Y.  United  S^s,  116  U.  8.  616,  »l 
L.  ed.  746,  Justice  Bradley  has  given  an 
exhaustive  and  interesting  nistorical  discus- 
sion of  the  power  of  a  court  to  compel  a  de- 
fendant in  a  criminal  proceeding  to  give 
testimony  against  himself.  In  that  case  an 
information  was  filed  against  certain  prop- 
erty for  its  confiscation  under  the  Revenue 
Laws  of  the  United  States,  and  the  claimants, 
having  been  directed  by  the  court  to  produce 
in  evidence  certain  invoices,  for  the  purpose 
of  establishing  the  claim  of  the  government^ 
objected  thereto  on  the  ground  that  the  stat 
ute  under  which  the  order  was  made  was  in 
violation  of  the  4th  and  5th  amendments  to 
the  Constitution.  It  was  held  that,  although 
the  proceeding  was  in  rem,  and  in  the  nature 
of  a  civil  proceeding,  yet  an  action  for  the 
forfeiture  of  property  for  the  violation  of  law 
is,  in  effect,  a  criminal  proceeding,  and  that 
the  owner  of  the  goods,  after  making  bis 
claim,  is  entitled  to  all  the  privileges  which 
appertain  to  a  person  who  is  prosecuted  for 
a  forfeiture  of  his  property  by  reason  of  com- 
mitting a  criminal  offense,  and  cannot  be 
compelled  to  furnish  evidence  against  him- 
self. Personal  liberty  is,  however,  more 
sacred  than  mere  rights  of  property,  and  the 
reasons  for  protecting  the  owner  of  property 
against  being  compelled  to  give  evidence 
against  himself  in  a  proceeding  for  its  for- 
feiture are  in  the  same  degree  more  cogent 
when  bis  personal  liberty  is  at  stake.  It  was 
said  by  Justice  Bradley  in  the  case  last  cited : 
"Constitutional  provisions  for  the  security 
of  person  and  property  should  be  liberally 
construed.  A  close  and  literal  construction 
deprives  them  of  half  their  efficacy,  and  leada 
to  gradual  depreciation  of  the  right,  as  if  it 
consisted  more  in  sound  than  in  substance. 
It  is  the  duty  of  courts  to  be  watchful  for 
the  constitutional  rights  of  the  citizen,  and 
against  any  stealthy  encroachments  thereon. 
Their  motto  should  be,  'odsta  prindpiis.** 
We  hold,  therefore,  that  the  court  was  not 
authorized  to  direct  the  petitioner  to  be  sworn 
as  a  witness  in  the  proceeding,  and  that  its 
order  adjudging  him  guilty  of  contempt  for 
his  refusal,  and  punishing  him  therefor,  was 
without  authority,  and  that  the  petitioner 
sha^dd  be  discharged,  and  it  is  so  ordered. 

We  concur:    De  Haven.  J.;   MeFaj?- 
landt  J.;  Fitsfi^erald*  J, 
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STATE  BANK  OF  MIDLAND 
Patrick  BTRNB,  Flf.  in  Err, 


.Mlota.. 


1.  Paynent  of  a  draft  preoented  bjr  a 
eoUectliifif  bank  to  the  drawee*  who  to  Its 

own  depositor,  to  not  mAde,  as  between  blm  and 
the  drawer,  by  hto  aooeptsnoe  ot  the  draft  which 
was  regarded  by  him  and  the  bank  as  equiyalent 
toaoheck. 
9«  No  custom  of  a  liank  to  recetwe 
eheeksor  aocefitaiiee  firoaa  adepositor 
mm  payment  can  be  operative  as  against  one 
not  a  party  to  the  onstom,  whose  draft  on  one  of 
tts  depositors  to  received  by  the  bank  for  ooileo- 


(Octoberl8,]80IU 

ERROR  to  the  Circait  Court  for  Oakland 
County  to  review  a  judgment  in  f&vor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  of  a  demand  draft  which  had  been  ac- 
cepted by  defendant  bat  remained  unpaid. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  D.  D.  Jayne*  with  Mr.  James  H* 
Ijynch,  for  plaintiff  in  error: 

The  Midland  bank  in  forwarding  this  draft 
to  the  Milford  bank  for  collection,  and,  when 
the  same  was  collected,  to  remit  the  proceeds 
to  them,  made  the  Milford  bank  its  agent  for 
the  purpose  of  presenting  this  draft,  receiving 
payment  therefor  and  remitting  the  proceeds 
thereof. 

Montgomery  Countif  Bank  y.  Albany  Oity 
Bank,  7  ^.  Y.  4S9;  Bmith  ▼.  Euex  County 
Bank,  22  Barb.  «27,  citing  Story,  Bills,  §  201; 
Boward  y.  ifvf,  1  Hill,  268;  AUen  v.  Merchants 
Bank  of  Km  York,  22  Wend.  215,  84  Am. 
Dec.  289. 

The  relationship  between  the  Milford  bank 
and  Patrick  Byrne  was  aimply  that  of  debtor 
and  creditor. 

So  far  as  transferring  the  title  to  any  deposit 
or  sum  of  money  is  concerned,  that  was  ac- 
complished by  the  transaction  itself  as  under- 
stood and  agreed  upon  by  Mr.  Byrne  and  the 
Milford  bank,  and  no  entry  or  record  in  the 
books  of  the  bank  could  add  to  or  change  the 
real  effect  of  the  transaction  itself. 

Watts  Y.  Ohristie,  11  Beav.  661;  Walker  y. 
Bosiron,  9  Mees.  ft  W.  421 ;  National  Bank  of 
the  Bepuhlie  y.  Millard,  77  U.  S.  10  Wall.  152. 
19  L.  ed.  897;  Be  Bank  of  Madison,  5  Biss.  616; 


8i,  LovisY,  Johnson,  6  Dill.  241;  Woody.  Mer- 
chants 8a9.  L.  db  T.  Co.  41  BL  267;  Haines  v. 
MoFerren,  19  HI.  App.  172;  Morse,  Banks  & 
Banking,  28;  Phomix  Bank  of  New  York  v. 
BiOey,  111  U.  S.  125,  28  L.  ed.  874;  JEtna 
Nat  Bank  y.  Fimrt/i  Nat.  Bank,  49  N.  Y.  82, 
7  Am.  Rep.  814:  Commereial  Bank  of  Albany 
Y.  Hughes,  17  Wend.  94;  Oragie  y.  Hadley,  99 
N.  Y.  181, 62  Am.  Rep.  9;  Be  Franklin  Bank, 
1  Paige,  249,  2  L.  ed.  685,  19  Am.  Dec.  418; 
PerUy  y.  Muskegon  County,  82  Mich.  186,  20 
Am.  Rep.  687;  2  Am.  ft  Eng.  Encyclop.  Law, 
p.  984;  Boone,  Corp.  %  219. 

The  depositor  may  draw  his  money  deposited 
in  such  manner  as  may  be  agreed  on  between 
himself  and  the  bank,  as  he  can  as  well  draw 
out,  or  transfer  bis  account,  verbally  as  by 
writing,  if  the  bank  assents. 

Morse,  Banks  ft  Banking,  par.  188,  818; 
MeEu>en  v.  Davis,  89  Ind.  Ill;  WatU  y. 
Christie,  supra;  Chase  v.  Petroleum  Bank,  66 
Pa.  169;  CoaU  v.  DonneU.  94  K.  Y.  168:  Far- 
mers db  M.  Bank  of  Shelby  y.  Dunbier,  82  Neb. 
487;  Harrufon  y.  Harrison^  4  L.  R.  A.  Ill,  118 
Ind.  179«  citing  Howard  Y.  BoOen,  88  CaL 
899;  Chiles  y.  Garrison,  82  Mo  476;  Oulton 
Y.  German  8av.  <t  Loan  8oc.QiJJ.  S.  17  Wall. 
118.  21  L.  ed.  620;  Bamet  y.  Smith,  80  N.  H. 
266,  64  Am.  Dec.  290. 

Reasonable  and  established  custom  or  usage 
of  banks  enters  into  and  constitutes  a  part  of 
and  is  binding  on  persons  dealing  with  them, 
whether  known  to  such  persons  or  not 

MOes  Y.  Bank  of  United  states,  24  U.  S.  11 
Wheat.  481.  6  L.  ed.  612;  Bank  of  Wasliington 
Y.  Tnplett,  26  U.  S.  1  Pet.  26.  7  L.  ed.  87. 

The  fact  that  the  Milford  bank  failed  to 
make  any  entries  as  to  the  payment  of  this 
draft  cannot  prejudice  defendant. 

Branch  Y.  Dawson,  86  Minn.  198;  Stair  v. 
York  Nat.  Bank,  65  Pa.  861, 98  Am.  Dec.  769; 
First  Nat.  Bank  of  Loeh  Haten  v.  Masan,  95 
Pa.  118,  40  Am.  Rep.  682;  American  Exch. 
Nat.  Bank  v.  Oregg,  188  111.  596. 

The  position  of  Mr.  Byrne  in  this  case  if 
precisely  the  same  as  if  he  had,  after  accept- 
ing the  draft  in  question,  drawn  his  check 
upon  the  Milford  bank,  taken  up  the  draft, 
eiven  his  check  for  the  same,  which  the  Mil- 
ford bank  accepted,  but  of  which  it  never 
made  any  entries,  and  the  check  was  found 
among  its  papers  after  its  failure. 

Where  a  demand  draft  is  sent  to  a  bank  for 
collection,  and  the  bank  presents  the  same  to 
the  drawee,  who  accepts  it,  and  draws  his 
check  upon  the  collecting  bank  for  the  amount 
of  the  draft;  the  drawee  havioi;  deposited 
equal  to  the  amount  of  the  draft;  the  bank 


KOTC— For  a  recent  note  on  banklnflr  oustoms, 
see  Shaw  v.  Jacobs  (Iowa)  21 L.  R.  A.  440. 

For  general  rules  as  to  payment  by  check,  see 
notes  to  Bom  v.  First  Nat.  Bank  of  Indianapolis 
Ond.)  7  L.  R.  A.  412;  National  Bank  of  Commerce 
V.  Chicago,  a  ft  Q.  R.  Co.  (Minn.)  9  L.  R.  A.  268. 

For  acceptance  of  draft  in  payment  of  collection, 
see  Fifth  Nat.  Bank  of  Pittsburgh  v*  Ashworth 
(Pa.)  2  L.  R.  A.  401,  and  fiots. 
91  L.IL  A. 


For  rights  in  respect  to  bank  collections  general* 
ly,  see  Beal  x.  Bomerville  (C.  C.  App.  1st  C.)  17  L. 
R.  A.  291;  First  Nat.  Bank  of  Pawnee  City  v. 
Sprague  (Neb )  U  L.  R.  A.  496:  Saint  Nicholas 
Bank  of  New  York  v.  State  Nat.  Bnnk  (N.  T.)  18  L. 
R.  A.  241;  National  Butchers  ft  Drovers  Bank  v. 
Hubt)eil  (N.  Y.)  7  L.  R.  A.  852,  and  noit;  Freeman*s 
Nat.  Bank  v.  National  Tube  Works  Co.  (Mass.)  8  L» 
R.  A.  42,  and  nots. 
48 
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haTfn^  ftufflcient  funds  to  pay  the  same;  and 
acceptJDg  the  check  of  its  depositor  as  pay- 
ment therefor. — the  draft  is  paid. 

Pratt  V.  Foote,  9  N.  Y.  466;  Penrupleania 
Commercial  Bank  v.  Union  ^'at.  Bank  of  New 
T<yrk,  11  N.  Y.  208;  Oddie  ▼.  National  City 
Bank,  45  N.  Y.  735,  6  Am.  Rep.  160;  CoatM 
V,  Ftr^  Nat,  Bank  qf  Emporia,  91  N.  Y.  80; 
Auburn  City  Nat,  Bank  7.  Hunsiker,  72  N.  Y. 
252;  Mayer  v.  Beidelbaeh,  9  L.  R.  A.  850,  128 
N.  Y.  882;  City  Nat  Bank  ofSdma  v.  Burm, 
68  Ala.  276. 

That  the  bank  as  agent  did  not  remit  to  its 
priDcipal  was  not  the  fault  of  defendant  and 
he  should  not  be  held  liable  after  payment  to 
an  accredited  agent. 

British  dk  American  Mortq.  Co,  v.  TibbalU, 
68  Iowa.  468;  Barhach  v.  Colvin,  78  Iowa,  688; 
Horse.  Banks  &  Banking,  805. 

Even  if  the  taking  of  the  defendant's  check 
was  not  an  absolute  payment,  but  was  a  con- 
ditional one,  yet  the  agent  of  the  plaintiff  was 
guilty  of  negligence  in  not  procuring  the  pro- 
ceeds therefor  and  the  defendant  is  released. 

Eilpatrick  v.  Borne  Bldg.  dt  L.  A%ao.  119  Pa. 
80;  Law  of  Bank  Checks,  §  171;  Smith  v. 
JfiVfor,  48  N.  Y.  171,  8  Am.  Rep.  690;  Whitney 
▼.  Ewm,  99  Mass.  806,  96  Am.  Dec.  762; 
Fiifth  Nat,  Bank  of  PiitOmrgh  v.  Ashtnorth,  2 
L.  R  A.  491,  128  Pa.  212;  Smith  v.  MiOer,  52 
N.  Y.  546;  Dan.  Neg.  Inst.  ^  1625;  Turner  ▼. 
Bank  of  Fox  Lake,  8  Keyes,  425;  Fleiff  v.  J^et, 
43  Ohio  St.  58,  54  Am.  Rep.  800. 

The  Milford  bank  was  the  agent  of  the  Mid- 
land bank,  and  any  negligence  of  the  Milford 
bank  is  imputed  to  the  plaintiff. 

1  Parsons,  Cont.  §  48;  Merchanti  Nat,  Bank 
of  Boston  V.  State  Nat,  Bank  of  Boston,  77  U. 
S.  10  WaU.  604, 19  L.  ed.  1008;  Bern  v.  NidioU, 
1  Salk.  2H9. 

Mr,  M.  H.  Stanford  for  defendant  In 
error. 

Hooker^  Ch.  J,^  delivered  the  opinion  of 
the  court: 

Plaintiff,  a  bank  at  Midland,  iu  this  state,  on 
August  81,  1891,  sent  co  the  Milford  State 
Bank,  at  Milford,  in  this  state,  a  demand  draft 
upon  the  defendant,  Patrick  Byrne,  drawn  by 
the  Midland  Salt  &  Lumber  Company,  the 
title  to  which  was  in  the  plaintiff  at  the  time 
of  forwarding.  The  defendant  at  that  time, 
and  for  several  years  previous,  had  resided  and 
been  engaged  in  active  business  at  Milford,  and 
kept  an  account  with  the  Milford  State  Bank. 
When  drafts  upon  defendant  were  sent  to  the 
Milford  State  Bank  for  collection,  Mr.  Byrne, 
when  he  accepted  the  same,  wrote  his  accept- 
ance thereon  in  the  usual  form.  Instead  of 
Saying  the  amount  of  the  draft  in  cash,  or 
rawing  his  check  for  the  same  on  his  account 
to  pay  the  drafts,  and  taking  the  draft,  his 
uniform  custom  had  been  to  pass  back  to  the 
bank  the  draft  after  indorMng  his  acceptance 
thereon,  and  the  same  was  treated  and  under- 
stood by  both  Mr.  Byrne  and  the  Milford  State 
Bank  as  in  all  respects  equivalent  to  a  check, 
and  when  he  settled  with  the  bank,  at  inter- 
vals, these  accepted  drafts  were  treated  by 
the  bank  as  vouchers.  When  the  draft  in 
question  was  presented  to  Mr.  By  me  on  August 
81,  in  accordance  with  this  understanding  or 
dlL.R.A« 


custom  with  the  Milford  bank,  he  wrote  h!» 
acceptance  on  the  same,  passed  it  back  to  the 
bank,  charged  himself  with  the  amount  of  the 
draft  in  his  own  pass  book,  and  paid  no  fur- 
ther attention  to  the  matter.  The  draft  in 
question  was  a  demand  draft  mailed  from 
Midland  on  the  31st  of  August,  and  was  on 
the  same  day  pi'esenied  and  accepted  by  de- 
fendant. At  the  time  of  this  transaction,  up 
to  and  at  the  time  of  the  bank  failure,  Mr. 
Byrne  had  on  deposit  a  sum  of  money  consid- 
erabl  V  in  excess  of  the  amount  of  this  draft. 
The  Milford  bank  closed  its  doors  soon  after 
thia  transaction.  It  did  not  remit  to  the  Mid- 
land bank;  in  fact,  it  made  no  entries  on  ita 
books,  except  a  short  memorandum  in  th.-^  col- 
lection register,  and  the  accepted  draft  re- 
mained in  the  bank  until  its  doors  were  closed, 
on  September  9  following.  The  bank  com- 
missioners found  the  accepted  draft  amon^  the 
papers  of  the  bank,  and  returned  the  same, 
upon  September  14,  to  the  plaintiff,  who 
brought  suit  upon  it. 

The  only  question  in  the  case  is  whether  the 
transaction  between  the  defendant  and  the 
Milford  bank  was  a  payment  of  the  draft. 
The  counsel  for  both  parties  recognize  the 
Milford  bank  as  plaintiff's  agent  for  the  od- 
lection  of  the  draft.  It  is  elemeotaiy  doctrine 
that  "an  agent  authorized  merely  to  collect  a 
demand  or  to  receive  payment  of  a  debt  can- 
not bind  his  principal  by  any  arrangement 
short  of  an  actual  collection  and  receipt  of 
the  money.**  Ward  v.  Evans,  2  Ld.  Raym. 
928;  Wardr.  Smith,  74  U.  8.  7  Wall.  451,  1> 
L.  ed.  210;  Pitkin  v.  Barris,  69  Mich.  188; 
Burley  y.  Watson,  68  Mich.  581. 

The  most  that  can  be  claimed  for  this  trans- 
action is  that  the  defendant,  by  accepting  and 
delivering  the  demand  draft,  directed  the  Mil- 
ford bank  to  pay  this  note,  and  charge  the 
amount  to  his  account,  and  that  the  bank 
promised  to  do  so.  As  between  them  it  was 
perhaps  understood  that  defendant  had  paid 
this  note,  but  it  was  in  law  no  more  than  an 
attempted  substitution  of  the  bank  for  himself, 
as  debtor.  Had  the  acceptance  been  a  check, 
and  the  check  drawn  upon  another  bank  or 
private  person,  the  effect  would  have  been  in 
law  the  same.  The  law  requires  payment  in 
money,  and,  as  already  shown,  nothing  else 
answers  the  purpose,  except  by  agreemenlt  with 
the  creditor,  or  his  agent  duly  authorized,  to 
accept  something  else.  As  between  defendant 
and  his  bank  it  was  clearly  the  latter's  duty  to> 
honor  his  check  (or  acceptance,  which  under 
their  custom  was  practically  a  check)  by  pay- 
ment of  the  note,  but  the  creditor  was  no 
party  to  th  at  transaction.  The  bank  was  plain- 
tiff's agent  to  collect  the  money,  not  to  make 
an  arrangement  by  which  it  should  aRsume 
the  debt.  A  debtor  who  seeks  to  pay  a  debt 
through  his  debtor,  thereby  securing  his  own 
claim,  acts  at  his.  peril,  and  is  not  exonerated 
from  his  obligation  until  his  debtor  performs 
his  part  by  satisfying  the  creditor.  There  are 
a  few  authorities  which  at  first  blush  might  he 
supposed  to  justify  a  different  conclusion. 
Morse  on  Banks  and  Banking  (sec.  247)  is 
authority  for  the  following:  "By  custom, 
banks  receive  their  own  certificates  of  deposit 
as  payment,'and  such  custom  will  be  Judiciallj 
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Boticed  by  the  courts,  and  will  jostify  a  col- 
lecUn^  bank  in  receiviDg  its  own  certificate  of 
deposit  Id  payment  of  paper  that  it  holds  for 
coUection;  and  the  debtor  Is  discharged,  even 
if  the  bank  fails  before  remitting.  And  es- 
pecially will  this  be  so  where  the  owner  of  ihe 
pai)er  directed  the  bank  to  remit  by  draft,  for 
be  is  presumed  to  have  intended  a  draft  of  the 
collecting  bank. "  The  case  of  BritM  A  A  men- 
can  Mortff.  Co.  v.  Ttbballs,  68  Iowa.  468,  is  the 
authority  cited  for  this.  It  bases  the  decision 
upon  the  usage  of  banks,  which  it  says  courts 
will  take  judicial  notice  of.  This  was  a  certi- 
ficate of  deposit  If  there  is  any  usage  by 
which  certificates  of  deposit  are  so  used,  it  is 
plain  that  such  certificates  are  but  the  promise 
of  the  bank  to  pa^;  and,  were  it  the  certificate 
of  deposit  or  certified  check  of  another  bank, 
it  would  be  the  mere  substitution  of  one  obli- 

fation  for  another,  and  it  is  difficult  to  see  any 
ifference  between  such  a  case  and  one  where 
the  certificate  of  depont  or  certified  check  is 
that  of  the  collecting  bank.  This  holding  is 
not  supported  by  citations.  Mr.  Justice  Reed 
dissents  in  an  able  opinion,  adhering  to  the 
common-law  rule.  Another  case—that  of 
Welffe  v.  Batty,  11  111.  App.  461— is  relied 
upon.  Here  the  debtor  drew  a  check  on  the 
collecting  bank,  having  at  the  time  a  deposit 
sufflriently  large  to  cover  it.  The  check  was 
received  and  note  delivered,  and  the  amount 
was  charged  against  the  debtor  on  his  bank 
account.  A  draft  was  sent  by  the  collecting 
bank,  but,  before  it  got  around,  the  bank 


failed.  This  was  held  to  be  a  payment,  the 
court  saying  that  it  would  have  been  au  idle 
ceremony  for  the  debtor  to  draw  his  money 
out  of  the  bank  and  pay  it  back  again  to  the 
bank.  Here,  again,  the  court  cites  no  author- 
ity to  support  its  decision.  The  great  weight 
of  authority  is  against  these  cases.  The  pay- 
ment by  check,  certificate,  or  what  not  is  not 
for  the  convenience  of  the  creditor,  and  he 
has  no  concern  with  the  fact  that  it  is  the  cus- 
tom of  the  bank  to  take  checks  in  payment. 
The  fact  that  a  debtor  has  a  credit  at  a  bank 
is  not  conclusive  evidence  that  the  bank  has 
money  with  which  to  honor  his  checks.  As 
in  this  case,  the  bank  may  be  insolvent  when 
it  receives  the  check,  and  there  is  no  good  rea- 
son apparent  for  permitting  the  depositor  of 
an  insolvent  bank  to  pajr  his  debt  with  worth- 
less paper,  thereby  making  his  creditor  a  loser. 
No  custom  should  be  allowed  to  justify  such 
a  transaction,  unless  it  be  in  a  case  where  the 
creditor  is  connected  with  and  a  parly  to  the 
custom.  Many  cases  can  be  found  where 
chec^  are  received  and  operate  as  payment, 
but  they  are  usually  in  suits  between  the 
creditor  and  the  collecting  bank,  where  a  dif- 
ferent question  is  involved.  Upon  the  undis- 
puted facts  of  this  case  the  plaintiff  was  en- 
titled to  the  verdict  which  the  court  properly 
directed. 

Judgment  affirmed, 

Montg^omery,  J,,  did  not  sit;  the  other 
Justices  concurred. 


CALIFORNIA  SUPREME  COURT  ffn  Banc.) 
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1*  An  order  of  court  prohlbitliiir  the 
liiiblicatioii  of  OTidence  in  m,  divoree 
case*  becaofle  it  is  unfit  for  publica- 
tion, to  not  authorized  by  Code  Qv.  Proo.,  1 12S, 
aotborizlnff  the  court  to  exclude  persons  other 
than  officers  of  the  court  parties,  counsel  and 
wltneases,  or  by  section  1209,  maklncr  disobedi- 
ence of  any  lawful  Judmnent  or  unlawful  inter- 
fereoce  with  the  proceedings  a  contempt  of 
court 

8.  A  finding  of  unlawfbl  interference 
with  the  proceedings  of  a  court  which  is 
adjudged  a  COD  tempt,  is  not  conclusive  on  certi- 
orari, where  the  facts  found  show  that  there  was 
no  contempt 

(September  U,  1688.) 

CERTIORARI  to  the  Superior  Court  for 
8anta  Clara  County  to  review  proceedings 
punishing  petitioner  for  alleged  contempt  of 
court  in  publishing  certain  testimony  in  diso- 
bedience to  an  order  of  court    Beoened, 


On  January  10,  1808,  in  the  superior  court 
of  Santa  Clara  countj  the  trial  of  the  case  of 
Barbara  Price  v.  Elijah  Price  was  besuc  be- 
fore Jvdge  Loripan.  The  court  made  an  order 
that  the  trial  of  the  cause  be  private  and  had 
with  closed  doors,  and  that  during  the  trial  all 
persons  be  excluded  from  the  court-room,  ex- 
cept the  officers  of  the  court,  the  parties,  and 
their  counsel;  and  it  further  ordered  that  no 
public  report  or  publication  of  any  character, 
of  the  testimony  in  the  case  be  made.  On 
January  11.  the  San  Jos6  Mercury,  of  which 
petitioner  is  editor,  contained  the  foUowiog 
report  of  the  proceedings  on  the  preceding  day: 

THE  PRICE  CASE. 
Ah  Aged  Couple  Fighting  for  8efara« 
tion  in  coubt. 
The  trial  of  the  divorce  suit  of  Barbara  Price 
against  Elijah  Price  was  begun  yesterday  be 
fore  Judge  Lorisran  with  closed  doors.  The 
doors  were  closed  upon  motion  of  Mr.  Burch- 
ard,  who  suggested  that  the  testimony  would 
probably  be  of  such  a  character  as  to  bring 
the  hot  blushes  to  the  cheeks  of  the  large 


NOKB.— Hie  above  case  is  somewhat  remarkable 
for  the  assertion  by  a  court  of  inherent  power  to 
lirotaibit  publication  of  evidence  in  legal  proceed- 
iDlcs  and  the  denial  of  such  asserted  right  by  an  ap- 
21  L.  R  A. 


pellate  court.  The  opinions  of  the  lower  court  in 
support  of  its  position  are  given  above  and  with 
the  briefs  and  the  opinion  of  the  higher  court  very 
fully  present  the  law  on  the  subject. 


See  also  23  L.  R.  A.  787. 
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Dumber  of  lady  spectators  who  appeared  to  be 
taking  in  tbe  architectural  beauty  of  the  court- 
room. All  tbe  ladies,  under  the  peremptory 
mandate  of  tbe  judge,  reluctantly  left  tbe  room, 
and  tbe  front  doors,  while  not  exactly  pad- 
locked, were  barred  and  bolted  to  prevent  tbe 
curious  intruding. 

Judge  Lorigan  instructed  Clerk  Schilling  to 
enter  an  order  excluding  all  persons  except 
officers  of  tbe  court  during  the  trial,  and  fur- 
ther ordered  that  no  report  of  the  testimony 
given  be  published,  of  any  character,  and  be 
suggested  that  if  any  publication  be  made  he 
would  deal  with  tbe  principals,  as  be  did  not 
propose  to  exclude  the  witnesses  and  allow  the 
newspapers  to  publish  the  testimony.  He  de- 
sired to  make  a  general  order  excluding  every 
one  except  the  officers  of  the  court.  The 
judge  instructed  the  clerk  to  take  note  of 
all  reporters  who  looked  into  the  minutes  of 
tbe  court. 

This  case  is  one  that  brings  out  again  the 
old,  old  storv,  and  is  perhaps  one  of  tbe  most 
remarkable  in  the  history  or  the  county.  Both 
of  the  contending  parties  have  almost  reached 
man's  allotted  time  on  earth,  the  wife  beine 
apparently  about  seventy  five  years  of  age  and 
the  husband  a  few  years  older.  They  were 
married,  so  Mrs.  Price  testified,  on  the  18tb 
day  of  April,  1888,  at  Indianapolis,  and  might 
have  celebrated  their  golden  wedding  almost 
five  years  aga  With  advancing  years,  how- 
ever, the  golden  glitter  of  their  early  married 
life  has  turned  to  dross,  and  for  many  days 
past  the  home  that  should  have  been  so  pleas- 
ant has  been  one  of  discord.  The  cause,  as 
Mrs.  Price  told  the  court,  is  that  her  better 
half  has  sought  and  found  illicit  pleasures  in 
the  arms  of  younger  and  livelier  female  com- 
panions than  she.  With  all  such  joys  some 
pain  must  come,  for  about  three  years  ago,  she 
says,  she  met  with  the  awful  discovery  that 
she  was  afflicted  with  a  loathsome  disease. 
Physicians  were  called,  among  them  Dr. 
Bishop,  who  treated  her  for  this  for  many 
months  and  finally  brought  her  out  of  her 
sickness,  but  left  her  in  a  weak  physical  con- 
dition. 

The  medical  gentleman  himself  was  called 
and  verified  the  lady's  statements,  and  told  of 
the  various  remedies  he  adopted  for  her  recov- 


er. J.  B.  J.  Wright,  who  attended  the  de- 
fendant about  tbe  same  time,  was  called,  but 
bis  testimony  was  excluded  upon  objection. 

Mrs.  M.  «L  Lase  was  called  for  plaintiff,  and 
when  asked  what  school  of  medicine  she  prac- 
ticed in  said  she  was  an  '*electic  physician." 

**A  what?"  asked  Attorney  Bowden. 

"An  electic  physician,  sir,"  she  replied. 

She  couldn't  tell  any  more  about  it,  however, 
and  when  pressed  to  spell  the  word  gave  that 
up  also.  She  did  know  how  to  cure  dis- 
eases such  as  Mrs.  Price  had,  and  only  gave 
it  up  when  called  away  on  other  professional 
engagements. 

Mrs.  Price  claims  a  large  interest  in  fifty  or 
sixty  thousand  dollars'  worth  of  property,  and 
her  claim  to  this  as  well  as  to  the  divorce  is 
contested  by  the  husband.  He  denies  all  the 
charges  made  l^  his  wife,  and  asserts  that  he 
has  always  been  a  true  and  loving  husband. 
31L.R.A. 


The  case  goes  on  again  Thursday  wUh  closed 
doors. 

Spencer  ft  Burchard  are  attorneys  for  Mrs. 
Price  and  Nicholas  Bowden  and  W.  A.  Bow- 
den  appear  for  defendant 

This  publication  having  been  brought  to  the 
official  notice  of  the  court,  petitioner  was  cited 
to  show  cause  why  he  should  not  be  punished 
for  contempt.  He  filed  an  affidavit  of  defense 
and  the  matter  was  argued  before  Judge*  Lori- 
gan  and  Reynolds,  who  adjudged  peiitioner 
guilty  of  contempt  and  ordered  him  to  pay  a 
fine  of  $100,  and  in  support  of  that  ruling,  the 
following  opinions  were  delivered: 

LORIOAN,  J,: 

VIn  the  case  of  Prie»  v.  Price,  pending  in 
this  department  on  the  lOlh  of  January,  of 
this  year,  it  being  an  action  In  divorce,  and 
the  court  being  advised  from  the  nature  of  the 
pleadings  and  the  intimations  and  suggestions 
of  counsel  as  to  the  character  of  the  evidence 
that  would  be  introduced — being  of  a  filthy 
and  disgusting  nature — made  an  order  under 
section  125  of  the  Code  of  Civil  Procedure,  re- 
quiring that  the  trial  of  the  issues  in  the  case 
be  bad  in  private,  and  further  directing  that 
no  publication  of  tbe  matter  should  be  made. 

"The  respondent  aware  of  tbe  existence  of 
that  order,  because  in  the  publication  of  the 
next  day  he  referred  to  it,  disobeyed  it.  and 
set  forth  what  was  in  fact  in  a  general  way  the 
evidence  given  in  the  case.  Tbe  court  issued 
a  citation  and  in  fact  Inaugurated  the  pro- 
ceedings, and  it  makes  that  statement  now  be^ 
cause  it  assumes  all  Che  responsibility  in  this 
matter  that  is  necessary  to  be  cast  upon  it— 
inaugurated  the  proceedings  and  issued  the 
citation  whereby  the  respondent  is  now  before 
the  court  to  answer  what  is  charged  with  be- 
inff  a  contempt  of  this  order. 

"*While  the  respondent  disclaims  all  con- 
tempt for  the  court's  authority,  and  while  he 
disclaims  having  been  actuated  by  malice,  he 
contends  that  he  has  a  right  under  tbe  consti- 
tution and  laws  of  the  state  to  make  the  publi- 
cation of  the  testimony,  that  the  court  bad  no 
authority  to  make  the  order,  that  it  was  viola- 
tive of  his  rights  and  without  the  power 
of  the  court,  and  such  being  the  fact, 
he  contends  that  he  is  not  in  contempt,  and 
that  the  court  has  no  jurisdiction  to  punish 
him. 

"The  discussion  of  counsel  on  both  sides  in 
this  matter,  in  their  citation  of  authorities. 
both  as  to  the  organic  and  statutory  law,  is 
addressed  to  the  proposition  of  tbe  want  of 
power  in  the  court  and  an  existence  of  a  right 
on  the  part  of  the  respondent  as  a  representa- 
tive of  the  press.  The  only  question,  then,  to 
determine,  is  whether  that  power  does  or  does 
not  exist.  What  the  relative  rights  in  general 
of  the  press  and  what  the  relative  righta  of 
courts  are,  are  fixed  by  law,  and  any  general 
dissertation  on  that  matter  is  forei^  to  this 
question,  because  the  only  point  at  issue  here 
is  whether  this  court  bad  the  authority  to 
make  this  particular  order.  When  tbe  ques- 
tion arises  (as  it  may  possibly  hereafter  in 
other  cases)  as  to  what  the  relative  powers  of 
the  press  and  the  courts  are  in  general,  it  will  be 
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early  enoagb  for  such  determiDation;  just  now 
the  ODly  question  before  uaia  with  reference  to 
tbe  power  to  make  the  particular  order  In 
question. 

"It  is  insisted  in  this  matter  on  the  part  of 
the  respondent,  on  various  legal  grounds,  that 
the  court  had  no  power  to  make  this  order. 
Firsts  that  under  the  organic  law,  the  constitu- 
tion of  the  state,  the  Tiber tv  of  the  press  is 
guaranteed  'and  no  law  shall  be  passed  to  re- 
strict or  abridge  the  liberty  of  speech  or  the 
jn-eas,'  and  that  the  assumption  on  the  part  of 
tbe  court  of  the  power  to  make  this  order  is 
violatiFa  of  that  section  of  the  constitution.  It 
is  further  Insisted  that  the  legislation  in  this 
state,  and  the  general  legislation  on  the  subject 
in  other  states,  negatives  the  existence  of  any 
such  power  in  tbe  court,  and  that  no  such  as- 
sumed power  is  conceded  bv  any  law  or  au- 
thority dealing  with  the  subject  of  tbe  powers 
of  the  court  and  the  liberties  of  the  press. 

"Now,  so  far  as  the  constitutional  guarantee 
is  concerned,  I  cannot  see  bow  it  can  support 
the  respondent's  position.  This  guarantee  is 
the  assertion  and  concession  of  a  broad  legal 
right,  a  right  which  the  people  might  have  re- 
fused to  concede  at  all,  or  have  declared  with 
sucli  limitations  and  restrictions  as  they  saw  fit, 
and  a8  the  recognition  of  such  a  general  right 
it  did  not  prohibit  all  legislation  relative  to  the 
press  or  to  speech,  but  only  that  there  should 
not  be  enacted  laws  which  would  unreasonably 
fetter  or  abridge  them.  In  the  formation  of 
constitutions  broad,  general  provisions  of  law 
are  declared;  the  details  of  legislation  have  no 
place  in  them.  How  these  rights  shall  be  ex- 
ercised, what  limitations  and  restrictions  shall 
be  thrown  around  them,  are  matters  for  tbe 
legislative  department  of  the  government,  cre- 
ated under  the  same  organic  law;  and  such  re- 
stricting and  limiting  legislation  is  to  be 
adopted  as  tbe  best  interests  of  the  government 
shall  require.  Liberty  of  tbe  press  and 
freedom  of  speech  are  not  absolute  rights. 
Like  other  rights,  they  are  subject  to  legislation 
and  restraint  of  law.  That  this  is  so  I  hardly 
think  will  be  questioned,  and  whether  it  is  oV 
not,  tbe  fact  remains  that  notwithstanding  this 
broad  constitutional  guarantee  a  limitation  and 
restriction  has  been  placed  upon  it  by  civil  and 
criminal  provisions  with  reference  to  libel. 

"It  Is  further  conceded  that  this  freedom  of 
the  press  is  limited  to  the  extent  that  the  courts 
have  the  power,  inherent  and  independent  of 
statute,  to  punish  as  contempts  of  court  pub- 
lications made  pending  the  trial  of  a  case  when 
such  publications  tend  to  obstruct  or  prevent 
Justice.  That  power,  as  I  say,  is  inherent.  I 
understand  it  is  conceded,  and  it  derives  no 
authority  from  legislative  expressions  in  the 
premises.  It  is  such  as  it  always  bad,  and 
which  is  necessary  to  tbe  very  existence  of  tbe 
court  itself.  These  oonsti  tu tional  righ ts  of  the 
liberty  of  the  press,  like  other  broad  and  general 
rights  guaranteed  under  tbe  organic  law,  are 
subject  to  legislative  control  and  reasonable  re- 
striction. The  provision  with  reference  to  the 
freedom  of  tbe  press  is  no  more  general  than  the 
provisions  of  tbe  constitution  which  give  to 
every  man  the  right  to  acquire  and  enjoy 
property;  does  not  confer  upon  any  individuaJ 
tbe  right  to  take  by  force  his  neighbor's  goods, 
or  upon  tbe  highway  to  deprive  him  of  bis 
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property,  and  he  cannot  defend,  when  pros- 
ecuted criminally  or  proceeded  against  civilly^ 
upon  this  broad  constitutional  right  to  acquire 
property.  That  grant,  like  other  grants,  is 
general  in  its  terms  and  subject  to  the  restric- 
tion which  brings  it  within  the  fundamental 
rule  that  tbe  grant  of  any  right  is  always  made 
with  the  reservation,  which  is  natural  as  well 
as  civil,  that  it  can  be  only  used  so  that  it  does 
not  conflict  with  the  rights  of  others.  Under 
the  organic  law  of  this  state  the  liberty  of  tbe 
press  or  the  liberty  of  speech  is  not  tbe  only 
right  that  is  ooncede<l:  there  are  other  rights 
guaranteed,  such  as  trial  by  iury,  and  it  is  un- 
questionably tbe  right  of  the  legislature  to  reg- 
ulate that  as  to  tbe  method  in  which  it  shall  be 
enjoyed.  The  organic  law  is  to  be  construed 
in  all  its  parts,  not  by  taking  an  isolated  section 
and  construing  it  as  if  that  was  tbe  whole  or- 
ganic law  of  the  land,  but  all  these  grants  of 
power,  as  far  as  the  legislative,  tbe  judicial  and 
tbe  executive  are  concerned,  are  to  be  all  de- 
termined with  reference  to  tbe  intent  of-  the 
people;  that  is,  that  there  should  be  entire  har- 
mony in  the  government  and  that  the  powers 
guaranteed  should  be  carried  out  to  effect  the 
purpose  for  which  the  government  was  created 
—the  welfare  of  the  people.  I  think  that  under 
the  authorities,  without  citing  them,  and  as  a 
matter  of  principle,  that  it  is  unquestioned,  that 
legislation  can  control  or  restrict,  within  rea- 
sonable bounds,  this  constitutional  guarantee 
with  reference  to  tbe  liberty  of  the  press. 

''It  is  insisted,  further,  that  tbe  legislation  of 
this  state  negatives  the  existence  or  any  such 
power  in  tbe  court.  This  position  is  only  ten- 
able upon  tbe  assumption  that  the  power  is  not 
conferred  by  section  125  of  tbe  Code  of  Civil 
Procedure,  under  which  the  court  acted  in 
making  the  order,  and  tbe  further  assump- 
tion that  section  254  of  the  Penal  Code  ap- 
plies to  proceedings  for  contempt.  This  last 
section  (sec.  254)  is  found  in  the  chapter 
relative  to  criminal  prosecution  for  libel,  and 
provides  that  *  no  reporter,  editor,  or  proprie- 
tor of  any  newspaper  is  liable  to  any  prosecu- 
tion for  a  fair  and  true  report  of  any  judicial, 
legislative,  or  other  public  official  proceedings; 
or  for  any  statement,  speech,  argument  or  de- 
bale  in  the  course  of  tbe  same,  except  upon 
proof  of  malice  in  making  such  report.'  ^ow 
this  whole  chapter  (chap.  10)  refers  in  terms  to 
libel;  it  defines  libel;  it  provides  the  punish- 
ment for  libel;  provides  that  the  truth  may  be 
given  in  evidence  as  to  justification,  and 
shows,  as  in  the  section  I  have  lust  cited,  that 
tbe  whole  scope,  purpose,  and  object  of  the  law 
In  its  very  terms  relates  to  libel,  and,  in  the 
very  nature  of  things,  independent  of  Its  posi- 
tion in  the  Penal  Code,  it  can  have  no  refer- 
ence to  contempt  proceedings.  If  the  section 
is  applicable  to  contempt  proceedings  it  is 
available  for  all  purposes;  if  it  relieves  from 
liability  because  it  is  a  full  and  fair  statement 
without  malice,  then  it  does  not  relieve  from 
liability  if  it  is  a  full  and  fair  statement  made 
with  malice.  But  the  presence  or  absence  of 
malice  is  a  false  quantity  in  contempt  proceed- 
ings; it  is  of  no  consequence  whether  the  party 
proceeded  against  acta!  maliciously  or  not  in 
a  given  case;  he  is  in  contempt  for  the  act,  not 
for  the  motives  which  prompted  it.  Malice 
may  affect  him  as  to  his  punishment;  it  is  not 
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cflsentiai  to  his  guilt.  It  fact,  the  whole  mat- 
ter of  contempt  is  regulated,  Dot  by  the  Peual 
Code,  but  by  the  Code  of  Civil  Procedure  of 
the  state.  It  is  there  that  the  power  and  au- 
thority is  given  the  court  in  contempt  proceed- 
ings; there  is  where  provision  is  made  for  the 
method  whereby  the  party  is  brought  before 
the  court  for  a  violation  of  its  order,  and  there 
the  provision  is  made  for  the  punishment  that 
that  he  shall  receive.  In  the  Penal  Code  there 
is  an  express  provision — section  11 — that  the 
Penal  Code,  so  far  as  any  power  conferred  up- 
on the  court  in  contempt  proceedings  is  con- 
cerned, shall  have  no  application. 

*'  Now,it  is  claimed  further  that  no  such  as- 
sumed power  as  the  court  has  endeavored  to 
exercise  in  this  matter  is  conceded  by  any  law 
or  authority  dealing  with  the  subject,  and,  in 
connection  with  this  last  proposition,  it  may 
be  said  that  generally,  while  these  constitu- 
tional provisions  are  referred  to  and  the  statute 
law  of  the  state  has  been  produced  and  in- 
numerable decisions  have  been  cited  and  read, 
this  matter,  when  it  is  nsrrowed  down.  Is  sim- 
ply the  question  as  to  whether  the  court  de- 
rives its  power  under  any  statute  of  this  state 
or  not.  The  constitution  does  not  prevent  the 
legislation;  the  codes  have  placed  no  prohibition 
upon  the  exercise  of  the  i>ower  by  the  court 
and  no  authority  has  been  cited  here  from  other 
states  which  is  m  any  manner  parallel  with  the 
case  or  the  question  which  is  now  before  the 
court.  It  was  conceded  upon  the  argument, 
and  I  have  no  doubt  it  was  conceded  after  an 
elaborate  examination  of  all  the  authorities 
and  all  the  case  law  upon  the  proposition,  that 
there  is  no  provision  similar  to  ours  in  any 
other  state  in  the  Union;  no  provision  similar 
to  the  one  upon  which  the  court  acted  in  this 
matter— section  125  of  the  Code  of  Civil  Pro- 
cedure— and  in  fact  there  is  no  authority  cited 
parallel  in  any  respect  with  the  case  at  bar. 
As  far  as  any  particular  case  is  concerned,  dis- 
cussing the  proposition  directly,  counsel  on 
either  side  have  been  unable  to  find  one,  ex- 
cepting the  suggestion  thrown  out  in  the  Iowa 
case.  I  think,"  however,  in  the  limited  exami- 
nation which  the  court  has  been  enabled  to 
give  this  matter  since  the  argument,  with  a 
view  of  ascertaining  what  the  law  is  in  this 
respect,  it  has  found  some  authority  which  an 
otherwise  diligent  examination  has  failed  to 
present. 

"Not  that.it  was  negligently  overlooked  by 
counsel,  because  I  ms^e  no  question  but  that 
an  entire  and  diligent  presentation  of  this  mat- 
ter has  been  made,  and  that  the  counsel  for  the 
respondent  not  only  have  acted  in  his  personal 
behalf  but  as  was  eminently  proper,  have  in 
a  great  degree  acted  as  officers  of  the  court  for 
the  purpose  of  presenting  to  it  all  the  author- 
ities wlii  jh  existed  and  which  had  bearing  upon 
the  proposition.  In  the  examinations  which  1 
have  made  there  are  some  propositions  laid 
down  in  text-writers — who  in  the  general  line 
of  their  duty,  have  devoted  some  of  their  work 
to  an  elucidation  of  this  subject— which  have 
a  direct  bearing  on  the  questions  under  con- 
sideration, and  I  think  that  those  authorities 
confirm  the  position  that  this  court  has  assumed 
in  issuing  its  order.  And  right  here  let  me 
suggest  that  while  extended  argument  has  been 
made  in  this  matter  of  contempt,  that  argu 
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ment  has  been  made  in  a  large  measure  opoa 
the  proposition  that  the  position  of  this  court 
—or  the  power  of  this  court— was  derived 
from  that  section  of  this  Civil  Code  which 
makes  any  'unlawful  interference  with  the 
process  or  proceeding  of  the  court  a  contempt.' 
Now  in  this  regard,  when  the  court  orders 
the  exclusion  of  witnesses  pending  a  trial  so 
that  there  cannot  be  communicated  to  wit- 
nesses outside.tbe  evidence  which  is  being  given 
by  the  witness  on  the  stand,  I  am  fully  satis- 
fied— and  the  authorities  sustaiu  me — that  it 
does  not  lie  with  a  newspaper  to  make  an  entire 
publication  of  that  testimony  so  that  what  the 
court  prohibited  should  be  given  to  witnesses 
on  the  outside.  If  it  is  done,  that  is  an  inter- 
ference with  the  proceedings  of  the  court  and 
is  punishable  as  a  contempt;  but  I  am  not, 
however,  basing  the  action  of  this  court  upoD 
that  code  provision,  and  the  matter  is  not  oar- 
rowed  down  into  that  channel  and  cannot  be 
drifted  there  by  the  position  of  counsel. 

*'In  this  matter  the  court  relies  for  its  au- 
thority upon  section  125  of  the  Code  of  Civil 
Procedure  and  that  provision  of  the  Code  of 
Civil  Procedure  on  contempts,  which  says 
'that  any  disobedience  to  a  lawful  order  of 
court  shall  be  a  contempt  The  court  is  not 
asserting  that  there  has  been  any  'unlawful  in- 
terference with  its  process  or  proceedings,'  but 
that  there  has  been  a  disobedience  to  a  lawful 
order,  of  which  he  had  authority  to  make,  and 
it  is  well  to  suggest  here  (while  not  adverting 
to  anything  oc  the  outside),  it  \b  well  to  state 
here  that  the  court  has  never  assumed  the  po- 
sition, which  seems  to  be  heralded  abroad,  that 
it  has  unlimited  authority  or  power  to  dose 
the  doors  of  the  court  upon  all  occasions  and 
in  all  cases— and  exact  justice  to  the  court 
might  have  suggested  that  the  true  position  of 
the  court  (the  real  position  which  it  assumed) 
should  have  been  stated.  The  court  only  un- 
dertakes to  close  the  doors  in  cases  of  divorce, 
breach  of  promise  of  marriage,  criminal  con- 
versation and  seduction;  only  in  those  cases 
where  it  claims  the  statute  gives  it  authority  to 
do  so.  The  court  never  desires  to  assume  anj 
more  responsibility  than  It  believes  it  has;  but 
when  it  thinks  it  has  the  authority,  it  would 
be  derelict  in  its  duty  if.  when  application  was 
made  to  it  to  close  the  doors  ana  prevent  the 
publication  of  these  matters,  it  should  not  do  it. 

"Now  sections  124  and  126  of  the  Code  of 
Civil  Procedure  read  as  follows :  'Section  124. 
—The  sittings  of  every  court  of  justice  shall 
be  public  except  as  provided  in  the  next  sec- 
tion. Section  125.— In  an  action  of  divorce, 
of  criminal  conversation,  seduction  or  breach 
of  promise  of  marriage,  the  court  may  direct 
the  trial  of  an  issue  of  facts  Joined  therein  to 
be  private,  and  may  exclude  all  persons  except 
officers  of  the  court,  the  parties,  their  witnesses 
and  counsel;  provided  that  in  any  case,  the 
court  may  in  the  exercise  of  a  sound  discretion, 
during  the  examination  of  a  witness,  exclude 
any  and  all  of  the  witnesses  in  the  cause.' 
While  I  am  satisfied  that  independent  of  any 
statutory  authority,  this '  court  has  inherent 
power  linaer  the  law  to  enforce  ?uch  an  order 
as  it  has  made  in  this  case,  it  stands  upon  this 
section  of  the  Code. 

*'Now,  with  reference  to  the  authorities 
which  I  a  moment  ago  stated  the  court  in  its 
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Umited  search  found,  and  which  bear  upon 
tbfti  ptopofiition  and  confer  ihe  power  to  make 
«Qdh  an  order  independent  of  statute,  we  will 
look  at  'Coolcy  on  Constitutional  Limitations/ 
%  writer  on  constitutional  law,  conceded,  I  ap- 
prehend^ to  be  something  of  an  authori^,  and 
I  cite  this  authority,  not  as  in  terms  conferring 
the  power,  but  as  showing  what  is  the  duty  of 
the  court  in  this  character  of  cases.  It  is  a 
constitutional  provision  of  law  that  every  trial 
of  a  public  offense,  a  criminal  prosecution, 
•ball  be  public,  and  Cooley,  in  speaking  of 
that  matter,  says:  *It  is  also  requisite  that  the 
trial  be  public.  By  this  is  not  meant  that  every 
person  who  sees  fit  shall  in  all  cases  be  per- 
mitted to  attend  criminal  trials,  because  there 
•re  many  cases  where,  from  the  character  of 
Ihe  charge  and  the  nature  of  the  evidence  by 
which  it  will  be  supported,  the  motives  to  at- 
tend the  trial  on  the  part  of  portions  of  the 
community  would  be  of  the  worst  character, 
•nd  where  a  regard  to  public  morals  and  pub 
lie  decency  would  require  that  at  least  the 
young  be  excluded  from  hearing  and  witness- 
ing the  evidences  of  himian  depravity  which 
the  trial  must  necessarily  bring  to  lifirht. '  This 
is  the  expression  of  that  eminent  author  upon 
•  constitutional  provision  guaranteeing  the 
publicitv  of  all  criminal  cases  and  an  assumed 
fight  of  all  to  attend.  But  notwithstanding 
this  guaranteed  right,  its  exercise  is  wisely  un- 
•der  the  regulating  control  of  the  court.  The 
public  trial  is  for  the  benefit  of  the  accused  in 
•order  to  see  that  justice  may  be  done  him. 
But  while  the  constitution  gives  him  that  pub- 
lic trial  to  the  extent  that  he  shall  be  fairly 
dealt  with,  the  court  at  the  same  time  can  ex- 
ercise its  power  of  exclusion  so  as  to  prevent 
the  morals  of  the  community  from  being  con- 
taminated, at  least  as  far  as  the  young  are 
concerned.  That  is  an  authority  that  was  not 
•dted. 

''The  same  author,  speaking  at  page  664.  as 
to  matters  where  the  law  in  express  terms  does 
not  give  the  court  power  to  limit  the  publica- 
tion of  testimony,  and  quoting  it  now  to  the 
claim  made  by  respondent  that  the  press  has  an 
-faiherent  right  to  publish  any  full  and  fair  pro- 
ceeding of  the  court  and  there  is  no  law, 
no  matter  how  indecent  the  evidence  pub- 
lished, that  makes  it  amenable,  Cooley  says 
'the  report  must  also  be  strictly  confined  to 
the  actual  proceedings  in  court,  and  must  con- 
tain so  defamatory  observations  or  comment 
from  any  quarter  whauoever  in  addition  to 
what  forms  strictly  and  properly  the  legal  pro- 
ceedings; and  if  the  nature  of  the  case  is  such 
as  to  make  it  improper  that  the  proceedings 
•hould  be  spread  before  the  public  because  of 
their  immoral  tendency,  or  if  blasphemous  or 
indecent  character  of  the  evidence  is  exhibited, 
the  publication,  though  impartial  and  full, 
will  be  a  public  offense  and  punished  accord- 
ingly.' 

"There  is  another  author  who  is  entitled  to 
a  high  d^gpree  of  respect  in  the  legal  world 
aud  whose  work  was  presented  here  upon  the 
^argument.  I  refer  to  'Rapalje  on  Contempt.' 
Raped je  Is  an  author  of  good  standing,  an  au- 
thor of  various  works,  and  has  devoted  an 
examination  to  the  matter  of  contempts  exclu- 
•ively,  and  has  laid  down  such  general  propo- 
sitions of  law  as  he  deduced  from  an  examina- 
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tion  of  all  the  authoriiies.  While  on  the 
argument  of  this  case  the  whole  chapter  on 
'Contempt  by  Publication'  from  his  work  was 
read,  the  only  particular  section  which  had 
any  application  to  the  matter  under  considera 
tion  was  section  67.  There  the  author  says 
'Several  respectable  cases  hold  that  the  courts 
have  power  by  process  for  contempt  to  pre- 
vent the  publication  of  their  proceeding  in 
causes  pending  before  them,  and  persons  haye 
been  punished  for  contempt  in  making  such 
publications.  Thus  in  Dunham  v.  State,  6 
Iowa,  246,  it  is  held  that  where  there  has  been 
some  special  rule  made  in  a  particular  case 
against  the  publication  before  verdict,  it  may 
be  an  act  of  contempt  to  disobey  such  rule.' 
To  this  point  he  cites  an^Iowa  case  which  was 
read  here  in  the  arffument,  and  while  the  point 
here  was  not  directly  involved  there,  the  opin- 
ion of  the  court,  by  way  of  illustration,  cited  a 
proposition  which  would  support  the  proceed- 
ings in  this  matter,  and  is  fully  in  accord  with 
the  rule  as  Rapalje  lays  it  down. 

"There  is  another  author  of  very  eminent 
standing  in  the  legal  world — Mr.  Bishop,  the 
author  on  'Marriage  and  Divorce;'  also  an  au- 
thor on  'Criminal  Law/  and  an  author  on 
'Criminal  Procedure.'  This  author  was  not 
called  to  the  attention  of  the  court  on  the  ar- 
gument Section  968  in  the  first  volume  of 
'Bishop  on  Criminal  Proceedings'  reads:  'The 
importance  of  holding  the  trial  public  is  under 
some  circumstances  very  great,  as  securing 
fair  dealing  to  the  persons  who  may  be  un- 
justly accused.  And  though  in  other  circum- 
stances it  ia  of  no  consequence,  there  is  no  wav 
by  which  practical  security  could  be  obtainea, 
except  by  enforcing  the  rule  strictly.'  This  is 
as  to  the  constitutional  rights  of  the  defendant 
to  have  a  public  trial  in  a  criminal  case.  Re- 
suming, the  author  says:  'Yet  our  pubhc  trials 
are  sometimes  corrupting  to  the  public  morals, 
especially  by  reason  of  the  publicity  which  the 
newspapers  are  permitted  to  give  of  what 
should  never  be  uttered  except  by  command 
of  justice.  It  cannot  be  doubted  that  the 
courts  ought  to  put  some  restraint  upon  its 
publication,  at  least  to  forbid  the  publication 
of  minute  details  of  filthy  evidence.' 

"It  strikes  me,  independent  of  any  statutory 
provision,  that  this  authority  has  a  direct  bear- 
ing upon  this  case,  and  is  the  expression  of  a 
rule  which  has  existed  in  all  time  as  a  power 
conferred  directly  upon  the  court  and  requir- 
ing that  the  courts  in  the  interests  of  public 
morality  should  see  that  their  proceedings  are 
not  made  the  means  of  dissemioatine  immoral- 
ity throughout  the  country,  and  if  it  is  eood 
law  in  criminal  cases  under  the  constitutional 
guarantee  of  a  public  trial,  it  is  much  more 
Applicable  to  divorce  cases  and  cases  of  crim- 
inal conversation,  seduction,  and  the  like, 
where  it  is  within  the  knowledge  of  all  that  the 
most  disgusting  details  of  evidence  are  pro- 
duced, unfit  for  repetition  or  publication.  If 
the  rule  exists,  as  is  stated  in  these  authorities, 
independent  of  any  statutory  provision,  then, 
if  the  statutory  authority  is  given,  in  addition, 
to  hold  the  trial  of  such  cases  in  private;  and 
in  the  interests  of  public  morality,  there  can 
be  no  escape  from  the  further  proposition  that 
the  court  having  the  authority  to  make  the 
rule,  it  has  the  authority  to  eoiorce  it  in  any 
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method  neoessary.  Every  power  granted  or 
GODf erred  carries  with  it  so  mucb  of  collateral 
riffht  and  remedy  as  will  make  its  proyisions 
enectual. 

"The  same  author  in  his  work  on*  'Criminal 
Law/  page  145,  says:  'There  are  sometimes 
reasons  why  the  proceedings  should  not  he 
published  even  accurately,  or  not  published 
until  the  suit  is  tei-minated.  Then  if  the  Judge 
makes  an  order  forbidding  or  limiting  the  pub- 
lication in  respect  to  time  or  otherwise,  a  vio- 
lation of  the  order  is  contemi)t.' 

"Kow,  gentlemen,  while  it  is  unnecessary 
probably  to  consider  what  the  motives  or  pur- 
poses of  the  Legislature  were  in  the  enactment 
of  section  126,  yet  it  is  not  improper  to  con- 
sider them.  The  enactment  was  evidently 
for  a  purpose.  It  was  not  the  idle  expres- 
sion of  legislative  will;  it  was  not  the 
embracing  in  the  le^lation  of  the  state  of 
a  provision  which  existed  in  the  code  of  any 
/  sister  state,  because  it  is  found  in  the  statutes 
of  no  other  state.  It  stands  alone,  and  any 
credit  that  is  to  be  derived  from  it  belongs 
alone  to  the  state  of  California.  The  evident 
purpose  of  that  act  was  that  in  cases  of  divorce, 
criminal  conversation,  cases  of  seduction,  and 
breach  of  promise  of  marriage — those  being 
alone  enumerated  in  the  statute—that  the  en- 
tire evidence  should  not  be  produced  before 
the  public.  Stop  to  think  of  the  matter  a  mo- 
ment: What  object  is  eflfected  by  the  closing 
of  the  doors  of  the  courtroom,  preventing 
the  public  ear  from  listening  to  the  testimony, 
if  all  these  details  can  be  published  by  the 
newspapers  and  disseminated  throughout  the 
land?  if  that  is  to  be  done,  the  sooner  the 
legislature  sweeps  the  provision  from  its  statute 
books  the  more  it  will  act  in  harmony  with 
honest  and  fair  treatment.  Because,  if  the 
court  has  no  power  to  prohibit  the  publication 
of  the  testimony,  it  should  have  no  power  to 
prevent  the  people  from  listening  to  it,  as  it 
foes  without  saying  that  where  this  testimony 
IS  given  under  the  sanctity  of  an  oath  it  is 
more  proper  that  the  public  should  hear  it  di- 
rectly from  the  mouths  of  the  witnesses  as  it 
is  fully  given  than  that  it  should  be  dealt  out 
to  them  in  garbled  and  distorted  shape  through 
the  medium  of  the  press,  because  it  must  be 
given  in  distorted  style;  it  cannot  be  honestly 
obtained  for  the  very  reason  that  the  only  per- 
son who  can  take  it  down,  theoflSdal  reporter, 
under  the  mandate  of  the  court,  is  prohibited 
from  divulging  it,  and  the  court  will  very 
readily  see  that  no  other  participant  in  the  trial 
will  take  such  notes  as  will  develop  the  whole 
testimony.  It  must  necessarily  be  a  limited 
and  restricted  publication  which  is  made,  from 
the  fact  that  the  court  prohibits  the  reporters 
from  bein^  present  and  prevents  the  officers  of 
the  court  trom  divulging  the  testimony,  and  it 
may  be  suggested  here  that  if  the  court  has 
not  the  power  to  effect  the  evident  purpose 
and  object  of  the  Legislature  by  punishing  for 
contempt  such  publication,  then  it  is  simply 
the  legislature  and  the  court  working  in  the 
interests  of  the  press  while  it  prevents  the 
public  from  listenhig  to  the  testimony.  It 
puts  a  premium  upon  the  enterprise  of  a  news- 
paper that  can  disseminate  the  testimony  got- 
ten in  defiance  of  the  order  of  the  court 
While  it  closes  the  doors  to  the  public  so  it 
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cannot  hear,  it  is  left  entirely  to  the  moral  and 
pecuniary  consideration  of  the  newspaper 
publisher  whether  he  publishes  it  or  not.  Of 
course  the  main  purpose  of  this  enactment,  as 
I  say,  was  to  promote  public  morals.  It  is  the 
common  observation  that  in  these  divorce  pn>- 
oeedings  there  is  a  great  deal  of  animtu,  and 
in  a  flreat  many  cases  considerable  perjury, 
and  almost  invariably  disgusting  and  nlthy 
details,  of  evidence;  that  that  antrntMand  per- 
jury is  directed  against  the  innocent  party  in 
the  trial.  In  divorce  proceedings  for  adultery 
often  an  absolute  brutality  and  hatred  ia  ex- 
hibited on  the  part  of  the  defendant  who  ia 
charged  with  dereliction  toward  hia  wife;  he 
fills  the  record  with  baseless  counter  cfaaiges 
agauotst  his  wife;  upon  the  trial  he  brings  in 
from  the  dre^  of  society  those  creaturea  who, 
for  any  consideration,  are  willing  to  deatroy  a 
man's  reputation  or  a  woman's  fame,  ifot- 
withstanding  that  the  court  finds  that  all  these 
charges  are  untrue  and  perlured;  no  matter 
wheuier  the  court  finds  under  the  testimony 
that  these  statements  against  the  chastity  of 
the  wife  are  untrue,—- the  whole  record  and  tes- 
timony has  been  spread  through  the  communi- 
ty by  the  public  print,  and  there  is  little  ac- 
complished by  the  ultimate  determination  of 
the  court  except  to  establish  innocence  by  a 
judicial  record.  The  papers  have  disseminated 
broadcast  those  baseless  charges  of  guilt,  and 
there  is  the  perpetuated  newspaper  record  U> 
be  used  at  any  time  by  any  person  who  keepe 
a  copy  of  it  and  who  may  desire  to  flaunt  it  to 
the  world  as  the  sworn  testimony  against  her. 
It  is  the  purpose  of  the  court,  it  is  the  parpose 
of  the  law  in  this  character  of  action,  to  pre- 
vent the  innocent  from  being  smirched  and  to 
prevent  the  guiltless  from  being  injured,  and 
while  the  court  metes  out  lustice  to  the  guilty 
and  the  punishment  they  deserve,  it  has  a  ten- 
der consideration  for  the  innocent— not  onlr 
the  innocent  parties  who  appear  at  the  trial, 
but  their  progeny  who  grow  up  and  attain 
manhood  and  womanhood  long  after  the  di- 
vorce proceedings  are  ended.  Uow  the  public 
morals  can  be  promoted  by  detailing  to  th» 
world  the  testimony  in  low  and  filthy  divorce 
cases,  or  blazoning  forth  the  injuries  that  some 
poor  unfortunate  girl  may  have  suffered,  or  by 
heralding  the  connection  of  good  and  respect- 
able and  moral  people  with  a  divorce  proceed- 
ing where  they  are  unfortunately  and  unwill- 
ingly as  witnesses,  is  something  that  at  least 
the  court  cannot  understand  and  which  the- 
legislature  unquestionably  intended  to  pro- 
hibit. There  may  be  those  who  think  that  the- 
morality  of  the  world  is  increased  by  that  char- 
acter of  publication;  there  may  be  men  occupy- 
ing professional  positions,  ministering  at  th» 
altar,  who  may  think  that  it  is  necessary  for  their 
morning  meditations  and  midnight  vigils,  that 
the  prurient  testimony  in  divorce  cases  should 
be,  in  all  its  filthy  and  nasty  details,  laid  be- 
fore them ;  it  may  be  that  they  can,  by  a. 
species  of  moral  reasoning  unknown  to  either 
the  ancient  or  modem  moralists,  say  that  that 
class  of  literature  diould  be  placed  in  the  hands- 
of  the  young  ;  that  a  man's  domestic  circle 
should  be  deluged  by  it;  that  the  father  ahould 
not  hesitate  to  allow  hi»  children  to  absorb  into* 
their  youthful  minds  these  publicationa.  It 
may  be  there  are  those  who  think  that  this  i» 
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•11  right,  bnt  they  do  not  represent  the  morals 
of  the  oommunitj.  It  is  the  disposition  of 
erery  man  to  protect  his  fireside ;  it  is  his 
disposition  to  ruse  his  children  up  in  a  moral 
way;  it  is  his  desire  to  keep  all  contaminating 
Infloences  from  them,  and  I  think  the  legisla- 
ture has  wisely  and  properly  placed  in  these 
particular  actions  the  power  in  the  court  to  do 
•o,  and  that  the  court  would  be  recreant  to  its 
duty  if  it  did  not  undertake  to  discharge  the 
duty  cast  upon  it. 

"So  far  as  the  court  and  the  press  are  con- 
cerned, they  can  proceed  on  even  and  parallel 
lines  each  in  the  discharge  of  their  duty ;  the 
court  is  not  to  he  deterred  from  what  it  con- 
ceiyes  to  be  its  duty  by  any  rights  that  the 
press  may  claim.  It  is  not  inquiring  what 
public  opinion  is  as  expressed  throu^  the 
newspaper;  it  does  not  care.  It  finds  the  law 
on  the  statute  book;  it  const  rues  it  as  it  is,  and 
endeayors  to  execute  it  as  it  finds  it ;  it  makes 
no  difference  to  the  court  whether  its  action 
meets  with  public  approyal  or  dissent ;  the 
matter  of  the  propriety  of  legislation  is  to  be 
addressed  to  the  tribunal  that  made  the  law, 
not  to  the  court  that  enforces  it.  As  long  as 
this  law— section  126— is  on  the  statute  books 
the  court  will  endeayor  to  execute  it  in  the 
way  that  it  thinks  proper.  I  am  satisfied  from 
the  authorities  that  the  court  had  poller  to 
make  this  order,  and  satisfied  that  it  was  its 
duty  to  do  so,  and  that  the  respondent  is  guilty 
of  contempt  in  yiolating  the  order  of  the  court 
In  prohibiting  the  publication  of  the  testimony 
in  the  diyorce  case  of  Ftice  against  Price. 

"Having  adjudged  the  respondent  guilty  of 
contempt,  there  is  nothing  further  in  this  mat- 
ter but  for  the  court  to  award  the  punishment 
The  respondent  in  this  matter  stands  on  high 
legal  ground  and  asserts  that  he  bad  the  au- 
thority of  the  law  to  yiolate  the  order  and 
make  the  publication.  Actlye  defiance  of  law 
is  always  a  dangerous  position  to  assume,  be- 
cause if  vou  are  wrong  you  must  expect  the 
law  to  yfndicate  itself.  It  is  disclaimed  on  the 
part  of  this  respondent  that  in  the  publication 
of  this  article  and  the  ytolation  of  the  rule,  he 
was  actuated  by  any  malicious  motive,  or  by 
any  contempt  for  the  court,  either  in  its  per- 
sonality or  its  official  capacity.  I  have  no 
donbt  of  the  truth  of  the  position,  but  that  does 
not  relieve  him  from  all  immunitv.  The  law 
cannot  countenance  the  proposition  that  the 
newspaper  is  a  sanctuary  behind  which  the  law 
can  be  defied,  and  when  one  desires  to  immo- 
late himself  on  the  altar  of  his  country  as  the 
representative  of  a  great  principle,  it  is  always 
accompanied  by  some  discomfort 

"If  this  was  the  simple  yiolation  of  an  order 
of  the  court  without  any  knowledge  of  the 
order,  the  court  would  pass  it  hj  probably  with 
a  simple  reprimand,  but,  notwithstanding  the 
absence  of  all  malice,  it  was  not  enough  for 
the  respondent  that  he  should  publish  the  testi- 
mony, but  he  premised  his  publication  by  set- 
ting forth  the  order  of  the  court  and  proceeded 
to  yiolate  it.  Now,  as  the  court  in  this  matter 
had  the  power  to  make  the  order  violated,  it 
ought  to  punish  in  proportion  to  the  assumption 
of  the  want  of  authority  which  the  respondent 
has  made.  When  one  stakes  his  liberty  upon 
a  chance  it  is  always  expected  that  he  bide  the 
hazard  of  the  die.  In  this  matter  the  court 
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has  been  unable  to  agree  with  the  position  the 
respondent  has  assumed,  and  while  be  is  left 
his  redress  from  the  action  of  the  court,  if  it  is 
ultimately  determined  that  the  court  in  the 
first  instance  was  right,  it  is  only  proper  that 
the  Judgment  of  the  court  should  have  some 
deterring  effect  upon  others  who  may  possibly 
be  disposed  to  immolate  themselves  upon  the 
altar  of  Journalism  or  present  themselves  as  a 
sacrificial  yictim.  Without  any  spirit  of  malice 
in  this  matter,  simply  with  a  yiew  of  making 
the  non  malicious  but  fiagrant  violation  of  thfi 
matter  impressive  upon  the  respondent  and  his 
colaborers  in  the  yineyard  of  the  press,  the 
court  will  impose  a  fine  of  $100,  which,  if  not 
paid  within  three  days,  an  execution  will  issue 
for  its  coUection." 

Hetnolds,  /. : 

"As  I  look  at  this  matter,  it  is  not  necessary 
to  resort  to  any  implied  or  inherent  incidental 
powers  of  court,  for  if  it  has  any  power  it  finds 
it  directly  from  the  provision  of  the  statute. 
If  there  is  a  constitutional  limitation  that  for- 
bids the  legislature  from  passine  such  an  act,  of 
course  the  same  constitutional  limitation  would 
operate  upon  the  incidental  inherent  powers 
of  the  court  The  legislature  has  passed 
an  act  proyiding  that  certain  cases  may 
be  tried  in  private  with  closed  doors,  snd 
whenever  a  proper  case  arises,  if  that  provision 
is  a  valid  proyision,  it  is  the  duty  of  the  court 
to  make  the  order.  The  only  limitation  di- 
rectly found  in  the  consittution  of  the  power 
of  the  legislature  to  provide  for  secret  sessions 
to  the  extent  of  excluding  every  person  except 
the  parties  to  the  suit,  their  counsel  and  the 
officers  of  the  court,  relates  to  criminal  pro- 
ceedings, and  the  provisions  that  all  persona 
accused  of  crime  are  to  be  entitled  to  a  speedy 
and  public  trial  and  making  no  proyision  for 
any  other  case,  I  think  leaves  it  to  the  legisla- 
ture to  provide  appropriate  limitations  in  all 
other  cases,  and  that  section  125  of  the  Code  of 
Civil  Procedure  was  within  the  power  of  the 
legislature  to  pass.  As  to  the  policy  of  the 
law,  treating  it  as  an  expression  of  the  legisla- 
ture, the  court  has  nothing  to  do.  If  that  is  a 
yalid  provision,  then  the  court  must  necessa- 
rily have  the  power  to  enforce  it,  and  it  is  not 
necessary  to  resort  to  any  implied  or  inherent 
incidental  powers  of  the  court;  it  is  in  another 
section  relating  to  contempts  provided,  that 
the  disobedience  of  any  lawful  order  of  the 
court  is  a  contempt,  and  it  simply  then  re- 
solyes  itself  into  this  proposition,  whether  a 
lawful  order  that  the  proceedings  in  a  divorce 
case  when  directed  to  be  in  secret,  shall  never- 
theless not  be  in  secret  but  that  they  may  be 
made  public. 

"There  was  an  authority  cited  in  the  argu- 
ment in  this  case— I  haye  not  examined  it  since 
for  I  have  not  had  time — ^that  held  that  the 
publication  of  the  proceedings  of  a  grand  Jury 
that  are  required  uy  law  to  be  secret,  was  a 
contempt,  however  obtained.  It  seems  to  me 
if  that  is  a  contempt  that  it  is  contempt  to 
publish  the  testimony  in  this  case.  If  the  leg- 
islature sees  fit  to  repeal  that  act  the  court  haa 
no  disposition  to  assume  powers  that  the  law 
declares  it  ought  not  to  exercise.  I  suppose  it 
is  a  matter  for  legislatiye  regulation,  and  when 
the  legislature  speaks  upon  the  subject  it  wUl 
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control  the  court;  if  it  is  entirely  silent,  then 
it  will  be  a  question  whether  the  court  could 
not  still  protect  its  proceedings  from  opening 
the  channel  of  corrupting  influence.  I  am 
satisfied  that  the  publication  of  the  testimony 
was  Id  itself,  irrespective  of  any  design  or  in- 
tention of  the  respondent,  a  contempt  of  the 
order  of  the  court,  which  was  a  lawful  order. 
Of  course,  it  is  not  a  matter  that  affects  the 
personality  of  the  court,  and,  as  I  understand 
the  limitation  placed  upon  the  power  of  the 
-court  to  punish  for  contempt,  passed  by  the 
last  legislature,  it  related  to  an  imputation 
upon  the  personal  integrity  of  Ihe  judge  of  the 
•court  and  upon  the  action  of  the  court  iu  a 
given  matter;  but  it  did  not  reach  this  section, 
which  still  stands  unaffected. by  that,  as  to  the 
disobedience  of  a  lawful  order  of  the  court. 
To  hold  that  the  so-called  Barry  law  reached 
to  everything  that  was  done  with  regard  to  the 
proceedings  of  the  court  outside  the  presence 
of  the  court,  would  mean  that  it  had  no  power 
to  enforce  a  decree  directing  one  party  to  turn 
over  the  possession  of  a  piece  oi  laud  lying 
twenty  miles  away  from  the  court-house  to 
another  party.  So  far  as  relates  to  any  per- 
aonal  attack  upon  the  judges,  I  have  no  fault 
to  find  with  that  law.  I  do  not  think  either  of 
the  judges  would  take  any  notice  of  that  sort." 

Further  facts  appear  in  the  opinion. 

Messrs.  John  £.  Richards,  S.  M.  Short- 
ridfl^e  and  D.  M.  Delmas,  for  petitioner: 

The  affidavit  avers  no  interference,  unlawful 
or  otherwise,  with  the  proceedings  of  the  court 
nor  any  fact  from  which  such  interference 
could  be  found.  The  citation,  issued  upon  it, 
-called  the  petitioner  to  account  only  for  the 
disobedience  of  the  court's  order  and  not  for 
any  interference  with  its  proceedings.  The 
oourt  by  its  finding  could  not  find  itself  into  a 
Jurisdiction  which  by  the  affidavit  it  had 
neither  claimed  nor  acquired. 

Batehelder  v.  Moore,  42  Gal.  412;  MeOonndl 
▼.  State,  46  Ind.  298;  PMple  v.  Brotherson,  86 
Barb.  662;  Potter  v.  Low,  16  How.  Pr.  549, 

The  Code  of  Civil  Procedure  in  dealing  with 
this  subject,  expressly  limits  the  jurisdiction 
of  the  court  to  the  offense  charged. 

Code  Civ.  Proc.  §§  1211-1218. 

L  comparison  of  the  order  of  the  court  with 
section  125  of  the  Code  will  show  that  the  or- 
der quotes  the  section  and  after  doine  so  adds 
to  it  the  following  ^'further  order,"  viz.,  "that 
no  public  report  or  publication  of  any  charac- 
ter of  the  testimony  in  the  case  be  made." 

Did  this  ''further  order"  of  the  court  add 
anything  of  force  or  effect  or  scope  to  the  pre- 
•cediDg  order  which  quoted  the  exact  language 
of  the  Code?  If  it  did  then  it  is  manifest  that 
the  court  must  derive  its  power  to  make  it  from 
elsewhere  than  this  section  of  the  Code. 

Every  provision  of  the  codes  and  statutes  of 
'California  which  deals  expressly  with  the  sub- 
ject of  the  publication  of  fair  and  true  reports 
of  judicial  proceedings,  favors  and  protects 
auch  publication. 

Civil  Code.  §§  47,  48;  Penal  Code,  {)  254; 
fitat.  1891,  p.  7. 

These  provisions  exempt  the  publisher  from 
ftll  liability,  civil  and  criminal,  to  any  person 
or  to  the  public  for  injuries,  however  great, 
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sustained  by  reason  of  the  publication  of  fair 
and  true  reports  of  judicial  proceedings. 

Rex  v.  Wright,  8  T.  R.  298;  Wason  v.  Waltrr, 
L.  R  4  Q.  B.  78;  Qathereole  v.  Miall,  15  Mees. 
A  W.  381. 

In  the  face  of  these  express  and  posidve  »tav 
utes,  and  of  tbe  reasons  which  support  tbem. 
it  is  contended  that  section  125  of  tbe  Code  of 
Civil  Procedure  impliedly  and  coostructively 
sets  up  a  rule  inconsistent  and  out  of  harmony 
with  them. 

To  so  construe  a  section  of  the  code  as  to  give 
it  by  implication  a  scope  and  effect  inconsiat- 
ent  with  the  letter  and  spirit  of  other  aectloni 
of  the  same  code,  is  hostile  to  the  plainest 
principles  of  statutory  construction. 

Batehelder  v.  Moore,  42  Cal.  412;  Cheadle  v. 
State,  110  Ind.  801,  59  Am.  Hep.  199. 

Has  the  superior  court  the  inherent  power  to 
make  an  order  forbidding  the  general  public, 
not  parties  before  it,  from  making  any  publi- 
cation of  the  testimony  in  cases  pending  be- 
fore it? 

If  it  has  not  such  power,  its  order  was  not  a 
lawful  order  and  the  disobedience  thereof  was 
not  a  contempt. 

There  is  not  a  single  decision  to  he  foond 
where  such  an  order  has  been  made  and  en 
forced  by  an  American  court. 

The  constitutional  liberty  of  speech  and  of 
the  press  as  we  understand  it  implies  the  right 
to  freely  utter  and  publish  whatever  the  citi- 
zen may  please  and  to  be  protected  against  any 
responsibility  for  so  doing,  except  so  far  as 
such  publication  from  their  blasphemy ,  obscen- 
ity, or  scandalous  character  may  be  a  public 
offense,  or  ashy  their  falsehood  and  malice 
they  may  in  jurionsly  affect  the  standing,  repu- 
tation, or  pecuniary  interests  of  individuals; 
or,  to  state  the  same  thing  in  somewhat  differ- 
ent words,  we  understand  liberty  of  speech  and 
of  the  press  to  imply  not  only  liberty  to  pub- 
lish but  complete  immunity  from  legal  censure 
and  punishment  for  the  publication  so  long  as 
it  is  not  harmful  in  its  character  when  tested 
by  such  standards  as  the  law  affords. 

Cooley,  Const.  Lim.  p.  421;  United  States  t. 
Holmes,  1  Wall.  Jr.  1-il;  2  N.  Y  Rev.  Stat. 
p.  279;  Louisiana  Code,  title  5,  chap.  11.  See 
also  Civil  Code  of  Pennsylvania  and  Poulson's 
Case,  cited  in  1  Kent,  Com.  p.  800,  note;  Com. 
V.  Blanding,  8  Pick.  818,  15  Am.  Dec.  914; 
Rapalje,  Contempt,  %  56. 

Mr.  D.  W.  Burchard,  with  Jfr.  F.  B. 
Spencer,  for  respondent: 

The  judgment  in  this  case  cannot  be  reviewed 
on  certiorari.  It  was  found  and  adjudged  that 
publication  had  been  made  of  testimony  in  a 
trial  then  pending  and  that  such  publicatioD 
was  an  unlawful  interference  with  the  proceed- 
ings of  the  court,  and,  therefore,  a  contempt. 
Such  finding  is  conclusive  and  it  and  the  judg- 
ment thereon  are  within  the  jurisdiction  of  the 
court. 

The  record  must  be  taken  as  true  and  every 
intendment  must  be  made  to  support  the  judg- 
ment. 

Boe  V.  Skin  Francisco  Oity  A  County  Super. 
Ct.  60  Cal.  93;  Code  Civ.  Proa  §  1222;  Be 
Cohen,  5  CaL  495. 

If  the  court  "has  general  jurisdiction  in  the 
case  •  .  .  then  error  in  tbe  exercise  of  that 
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Inrifldiction  would  be  reTiewable  only  on  ap- 

IMWl." 

Loaiza  ▼.  Ban  FraneUeo  City  d  Caun^f  Super, 
<H,  85  CaL  85. 

Each  court  In  the  absence  of  statutory  rules 
is  the  sole  judge  and  final  arbiter  of  the  pro- 
HseedingB  to  punish  for  contempts. 

Brown,  Jurisdiction  of  Courts,  809,  and  note 
^;  WUUameon'e  Case,  26  Pa.  9,  67  Am.  Dec. 
^896,  note. 

Where  a  commitment  for  contempt  is  made 
^  a  court  of  competent  Jurisdiction,  there  is 
no  authority  to  discharge  the  party  upon  the 
^ound  that  the  court  erred  in  its  judgment  of 
the  law. 

ExparU  Adams,  25  Miss.  888,  59  Am.  Dec. 
1d48,  note;  Qwrk  v.  PeopU,  1  111.  840,  12  Am. 
Dec.  178,  note;  State  ▼.  Galloway,  5  Coldw. 
^26,  96  Am.  Dec.  418,  note. 

The  power  to  punish  for  contempt  is  inber- 
<eDt  in  all  common  law  courts,  or  those  created 
|yy  the  constitutions  of  their  respective  states, 
.and  does  not  depend  upon  legislative  enact- 
ments. 

2  Chitty's  BL  Com.  282;  State  t.  OaUoutay, 
«nd  Ex  parte  Ajdanu,»upra;  Fatesv.  Lannng, 
^  Johns.  416,  6  Am.  Dec.  290:  State  y.  MoiriU, 
16  Ark.  884:  Bapalje,  Contempt,  §  11,  p.  18, 
«nd  cases  cited. 

If  the  inherent  power  resting  in  the  court  Is 
<me  necessary  to  the  preservation  of  its  exist- 
•ence  as  a  court,  or  the  performance  of  its  con- 
adtuiiooal  duties  and  functions,  it  stands  upon 
the  same  footing  as  the  power  expressly  con- 
ferred by  the  constitution  and  should  be  guard- 
ed against  legislative  encroachments  for  the 
«ame  reason. 

To  that  class  of  inherent  powers  which  are 
necessary  to  the  preservation  and  proper  dis- 
•charge  of  the  duties  of  the  court  belongs  the 
right  to  punish  for  contempt — a  power  that  is 
tmiformiy  upheld  and  jealously  guarded  by 
^e  courts. 

Be  Jeeeup.^h.  R.  A.  594,  81  Cal.  468;  Little 
T.  State,  90Ind.  888.  46  Am.  Bep.  224;  Bolman 
T.  5tofo,  105Ind.  515;  Andereon  y.  Dunn,  \9TJ. 
S.  6  Wheat.  227,  5  L.  ed.  247;  Ex  parte  Terry, 
128  U.  8.  802,  82  L.  ed.  408. 

The  publication  in  question  was  a  contempt 
«t  common  law. 

2  Chitty's  Bl.  Com.  p.  282;  2  Bacon,  Abr. 
Bouvier'sed.  title  Govrte  and  their JurieeUction, 
E;  Bex  ▼.  Clement,  4  Bam.  &  Aid.  218;  note 
to  State  ▼.  Galloway,  98  Am.  Dec.  419;  Stuart 
▼.  People,  4  lil.  895:  Beg,  v.  (TDogherty,  5 
Oox,  C.  C.  848;  Dunham  y.  State,  6  Iowa,  245. 

Courts  and  judicial  officers  have  always 
•claimed  and  exercised  the  right  to  dictate 
whether  or  not  the  proceedings  before  tbem 
should  be  published. 

Townshend,  Slander  &  Libel,  405;  Bex  v. 
Fleet,  1  Bam.  &  Aid.  879;  Flint  v.  Pike,  4 
Bam.  &  C.  478. 

Odgers  on  Libel  and  Slander,  221  bottom 
pagioff,  states  the  rule  to  be  that  "there  are  two 
cases  in  which  reports  of  judicial  proceedings, 
•although  fair  and  accurate,  are  not  privilege, 
«od  are  indeed  illegal." 

The  first  is  where  the  court  has  itself  pro- 
hibited the  publication. 

The  second  is  where  the  subject-matter  of 
the  trial  is  an  obscene  or  blasphemous  libel,  or 
^1L.RA. 


where  for  an v  other  reason  the' proceedings  are 
unfit  for  publication. 
2  Bishop,  Crim.  L.  g  259;  Rapalje,  Contempt, 

5  57;  Ex  parte  BMneon,  86  U.  S.  19  Wall.  610, 
22  L.  ed.  207. 

The  publication  in  question  was  a  contempt 
under  the  statute  law  of  this  state. 

The  superior  court  is  bv  express  provision 
authorized  to  direct  the  tnal  in  actions  for  di- 
vorce and  other  enumerated  cases  to  be  pri- 
vate, and  to  exclude  all  i)ersons  except  the 
officers  of  the  court,  parties,  witnesses,  and 
counsel. 

Code  Civ.  Proc  125. 

Section  1032  of  the  Political  Code,  while 
providing  for  the  free  inspection  of  public 
records  by  any  citizen,  prohibits  the  clerk  and 
referee  from  making  public  the  pleadings  and 
testimony  in  all  actions  for  divorce. 

Such  legislation  is  in  accord  with  the  recog- 
nized power  of  courts.    . 

Lieber,  Qvil  Liberty,  ed.  1859,  p.  184:  P^o^ 
pleY.  Wifeon,  64  Bl.  214.  16  Am.  Rep.  528. 

Mr.  N ieholaB  Bowden.  also  for  respond- 
ent: 

The  superior  courts  of  this  state  are  created 
by  the  constitution,  and  possess  the  inherent 
power  to  punish  contempts  independent  of 
statutory  regulation. 

Bishop,  Crim.  L.  §  248;  Oark  t.  People,  1 
111.  840,  12  Am.  Dec.  177. 

The  power  to  punish  for  contempts  cannot 
be  taken  away  or  abridged  by  statute,  but  can 
onlv  be  regulated. 

StaU Y.Morrill  16  Ark.  884;  United  Statee 
Y,  New  Bedford  Bridge,  1  Woodb.  &  M.  440; 
Clark  Y.  People,  eupra;  Arnold  v.  Obro.  80  Ky. 
800.  44  Am.  Dec.  480. 

The  provisions  of  the  Constitution  of  the 
United  States,  directing  that  the  trial  of  all 
crimes  shall  be  by  jury,  does  not  take  away 
the  right  of  courts  to  punish  for  contempt  in  a 
summary  manner. 

HoUingsworth  v.  Duane,  Wall.  U.  S.  77, 106; 
Ex  parte  Grace,  12  Iowa,  208, 79  Am.  Dec.  529; 
StaUY.  Beeht,  28  Minn.  41t. 

Tbe  court  had  express  statutory  authoritv  to 
order  the  trial  of  Price  v.  Price  to  be  hela  in 
private. 

Code  Civ.  Proc  §  125. 

Independent  of  statutory  authority,  the 
court  had  the  right  to  forbid  the  publication  of 
the  testimony  or  any  of  the  proceedings  in  the 
case  while  the  same  was  pending  and  on  trial. 

Be  Cheeeeman,  49  N.  J.  L  115;  Pool  v.  Sach- 
ererel,  Wms.  Eng.  Ch.  575;  Ex  parte  Jones,  18 
Ves.  Jr.  287;  Exparte  Barry,  85  Cal.  608;  Peo- 
ple V.  Wilson,  64  Dl.  198,  16  Am.  Rep.  528: 
Stuart  Y,  People,  4  111.  895;  Dunham  v.  State, 

6  Iowa,  245;  Bespubliea  v.  Passmore,  8  Yeates, 
441,  2  Am.  Dec.  888. 

The  finding  tbat  the  publication  made  by 
the  petitioner  was  an  unlawful  interference 
with  the  proceedings  of  tbe  court  and  was 
therefore  a  contempt,  is  conclusive,  and  such 
finding  and  the  judgment  entered  therein  are 
within  the  jurisdiction  of  the  court  and  the 
facts  cannot  be  considered  in  this  proceeding. 

Code  Civ.  Proc.  S  1222;  Ex  parU  Max,  44 
Cal.  579:  ExparU  Smith,  53  Cal.  204:  Exparte 
Cohn,  55  Cal.  198;  Goldm  GaU  Consol.  ff.  Min. 
Co.  V.  Tuba  County  Super,  Gt,  65  CaL  187;  Ex 
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parts  Eenihaw,  78  Cal.  486;  Exparte  Aeoek,  84 
Cal.  50. 

PaiersoB*  J.«  deliveied  the  opinion  of 
the  court: 

When  the  caee  of  IMee  t.  Price— tM  action 
for  diTorce— was  called  for  trial  in  the  su- 
perior court  of  Santa  Clara  county,  the  court 
was  advified  that  the  evidence  would  prob- 
ably  be  of  a  filthy  nature,  and  thereupon 
made  an  order  directing  ''that  during  the 
trial  all  persons  be  excluded  from  the  court- 
room except  the  officers  of  the  court,  the  par- 
ties, and  Uieir  counsel."  It  was  further  or- 
dered ''that  no  public  report  or  publication 
of  any  character  of  the  testimony  in  the  case 
be  made."  On  the  f6llowing  day  the  peti- 
tioner herein  caused  to  be  published  in  the 
San  Jose  Mercury,  a  ne«^spaper  of  which  he 
was  the  editor  and  publisher,  an  article  re- 
ferring to  the  order  of  the  court  and  contain- 
ing what  purported  to  be  the  testimony  of  the 
witnesses.  Upon  an  affidavit  setting  forth 
the  facts  stated,  the  court  made  'an  order 
commanding  Shortridge  to  appear  and  show 
cause  why  he  should  not  be  acfjudged  guilty 
of  contempt.  Mr.  Shortridge,  in  his  answer 
and  at  the  hearing,  disclaimed  any  intention 
to  reflect  upon  the  court  or  show  any  disre- 
spect therefor,  and  claimed  that  In  publish- 
ing a  fair  and  true  report  of  the  testimony 
and  proceedings  he  was  simply  exercising  a 
eonstitutional  right  with  which  the  court 
could  not  interfere  by  order  or  otherwise. 
Thereafter  an  opinion  was  filed  showing  that 
the  learned  Juo^es  of  the  court,  sensible  of 
the  delicate  position  they  occupied  in  de- 
termining the  scope  of  their  own  Judicial 
powers,  had  given  the  subject  most  careful 
consideral  (on,  and  holding  it  to  be  their  duty, 
in  support  of  the  honor  of  the  state  and  the 
dignity  of  the  court,  to  punish  the  respond- 
ent for  violatine  the  order.  A  judgment  was 
entered  adjudgfng  Shortridge  guilty  of  con- 
tempt of  court,  and  ordering  him  to  pay  a 
fine  of  $100.  Thereupon  the  petitioner  here- 
in applied  for  a  writ  of  certiorari,  which  was 
granted,  and,  the  matter  having  been  heard 
and  submitted,  we  are  now  called  upon  to 
determine  whether  the  court  exceeded  its  1u- 
risdiction  in  adjudging  the  petitioner  guilty 
of  contempt  on  the  fticts  stated.  In  support 
of  the  Older  under  consideration,  counsel 
for  respondent  rely  upon  two  propositions, 
namely :  First,  that  the  order  was  authorized 
by  sections  125,  1209,  subsecs.  5,  9,  Ck)de 
Civil  Proc.  ;  and,  second,  that  the  publica- 
tion was  an  interference  with  judicial  pro- 
ceedings which  the  court  had  the  inherent 
power  to  punish  as  a  contempt. 

1.  The  sections  referred  to  read  as  follows : 
''Sec.  125.  In  an  action  for  divorce,  criminal 
conversation,  seduction,  or  breach  of  promise 
of  marriage,  the  court  may  direct  the  trial 
of  any  issue  of  fact  joined  therein  to  be  pri- 
vate, and  may  exclude  all  persons  except  the 
officers  of  the  court,  the  parties,  their  wit- 
nesses and  counsel ;  provided  that  in  any 
cause  the  court  may,  in  the  exercise  of  a 
sound  discretion  during  the  examination  of  a 
witness,  exclude  any  or  all  other  witnesses  in 
the  cause."  "Sec.  1209.  The  following  acts 
or  omissions,  in  respect  to  a  court  of  justice 
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or  proceedings  therein,  are  contempts  of  the 
authority  of  the  court:  ...  (5)  Dis- 
ol)edienoe  of  any  lawful  judgment,  oraer,  or 
process  of  the  court.  ...  (9)  Any  other 
unlawful  interference  with  the  process  or 
proceedings  of  a  court."  It  may  be  well  to 
note  that  petitioner  was  not  a  party,  a  wit- 
ness, or  an  officer  of  the  court,  and  that  no 
order  was  made  excluding  the  witnesses  from 
the  court-room.  The  question,  therefore, 
whether  a  witness,  party,  officer,  or  other 
pnetson  over  whom  the  court  has  acquired  ju- 
risdiction may  be  punished  for  disclosinr 
testimony  when  the  trial  is  had  with  closed 
doors,  and  the  question  whether  it  is  a  con- 
tempt for  a  newspaper  to  publish  the  evi- 
dence after  an  order  has  been  made  excluding 
the  witnesses  from  the  court- room  during  the 
trial,  must  be  eliminated  from  the  consider- 
ation of  the  case.  The  court  planted  its  con- 
clusion squarely  upon  the  ground  that  "the 
evident  purpose  of  the  act  was  that  in  cases  of 
divorce  .  .  .  the  entire  evidence  should 
not  be  produced  before  the  public,"  saying: 
"  Of  course,  the  main  purpose  of  this  enact- 
ment was  to  promote  public  morals.  .  .  . 
How  the  public  morals  can  be  promoted  by 
detailing  to  the  world  the  testimony  in  low 
and  t\thj  divorce  cases,  or  blazoning  forth 
the  injuries  that  some  poor,  unfortunate  girl 
may  have  suffered,  or  by  heralding  the  con- 
nection of  good  and  respectable  and  moral 
people  where  they  are  unfortunately  and  un- 
willingly as  witnesses,  is  something  that  the 
court  cannot  understand,  and  which  the  leg- 
islature unauestlonably  intended  to  prohibit. 
.  .  .  It  IS  the  disposition  of  every  man  to 
protect  his  fireside.  It  is  his  disposition  to 
raise  his  children  up  in  the  moral  way.  It 
is  his  desire  to  keep  all  contaminating  in- 
fluences from  tiiem,  and  I  think  the  legisla- 
ture has  wisely  and  properly  placed,  in  these 
S articular  actions,  the  power  in  the  court  to 
0  so,  and  that  the  court  would  be  recreant 
to  its  duty  if  it  did  not  undertake  to  dis- 
charge the  duty  cast  upon  it."  Every  one 
who  has  the  welfare  of  society  at  heart  will 
doubtless  agree  with  the  learned  judsres  of 
the  court  below  in  their  opinion  as  to  th» 
policy  of  a  law  which  would  prevent  the 
publication  of  such  matters  as  they  com- 
plained of ;  but  the  construction  plaeed  upon 
the  provisions  of  the  act  quoted  above  is  not, 
we  think,  authorized  by  the  language  of  tho 
section.  In  this  country  it  is  a  first  princi-  a 
pie  that  the  people  have  the  right  to  know  \ 
what  is  done  m  their  courts.  The  old  theory 
of  government  which  invested  royalty  with 
an  assumed  perfection,  precluding  the  pos- 
sibility of  wrong,  and  denying  the  rl^ht  to 
discuss  its  conduct  of  public  affairs,  is  op- 
posed to  the  genius  of  our  institutions,  in 
which  the  sovereign  will  of  the  people  is  the 
paramount  idea;  and  the  greatest  publicity 
to  the  acts  of  those  holding  positions  of  pub- 
lic trust,  and  the  greatest  freedom  in  the  dis- 
cussion of  the  proceedings  of  public  tribunals 
that  is  consistent  with  truth  and  decency,  are- 
regarded  as  essential  to  the  public  welfare. 
Therefore,  when  it  is  claimed  that  this  right 
has  in  any  manner  been  abridged,  such  clain^ 
must  find  its  support,  if  any  there  be,  la 
some  limitation  expressly  imposed  by  the 
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law-makioff  power,  or  the  riffbt  to  exerciae 
the  authority  claimed  must  oe  necessarily 
implied  as  essential  to  the  execution  of  the 
powers  expressly  conferred.  We  find  no  ex- 
pression in  the  section  referred  to  upon  which 
such  a  claim  can  be  based.  If  the  legislature 
had  intended  to  prohibit  the  publication  of 
proceed! uffs  in  cases  tried  with  closed  doors, 
It  would  have  been  easy  to  declare  its  will 
in  that  regard  in  express  terms.  It  has  not 
<1onc  80.  and  the  right  claimed  is  not  essen- 
tial to  the  execution  of  the  authority  con- 
ferred by  the  section.  The  assumption  that 
the  object  of  the  statute  was  to  protect  the 
public  from  the  contaminating  influence  of 
prurient  revelations  often  made  in  actions  of 
divorce,  seduction,  and  criminal  conversa- 
tion is  unwarranted.  The  object  of  the  act 
is  palpable.  It  was  to  secure  decorum  in  the 
conduct  of  trials  involving  the  relation  of 
the  sexes,  and  to  protect  witnesses  of  refined 
eensibilities  from  the  ordeal  which  they 
might  otherwise  have  to  pass  throueh  in  giv- 
ing testimony  of  a  delicate  or  filthy  nature 
in  the  presence  of  a  crowd  of  vulgar  or  curi- 
ous spectators.  To  give  effect  to  the  section 
no  other  intention  on  the  part  of  the  legisla- 
ture is  necessarily  impliea,  and,  proceedings 
for  contempt  being  criminal  in  their  nature, 
no  presumption  should  be  indulged.  Sec. 
1032,  Pol.  Code,  adds  no  strength  to  the 
position  taken  by  'counsel  for  respondent. 
What  has  been  said  of  section  125,  Code 
Civil  Proc.,  is  applicable  to  section  1032, 
and  may  be  summed  up  in  the  proposition 
that  the  public  have  the  right  to  know  and 
discuss  all  judicial  proceedings,  unless  such 
right  is  expressly  interdicted  by  constitu- 
tional or  statutory  provisions,  or  unless  the 
publication  prohibited  by  the  order  of  the 
court  iE  of  such  a  nature  as  to  obstruct  or  em- 
barrass the  court  in  its  administration  of  the 
law  and  the  execution  of  the  powers  expressly 
conferred  upon  it. 

2.  Counsel  for  petitioner  contend  with 
much  emphasis  that  any  act  of  the  legisla- 
ture or  of  the  court  attempting  to  deprive  the 
people  of  the  right  to  be  informed  of  judicial 
proceedings,  or  to  publish  or  discuss  the 
same,  is  void.  It  is  said  that  secrecy  and 
silence  in  such  scatters  are  utterly  repugnant 
to  the  spirit  of  our  institutions,  and  opposed 
to  the  constitutional  declaration  of  right  with 
respect  to  free  speech  and  the  liberty  of  the 
press.  Provisions  of  the  Codes  are  cited 
showing  that  the  legislature  has  sought  to 
abridge,  rather  than  to  extend,  the  common- 
law  right  of  the  courts  to  punish  for  con- 
tempt. Most  of  them  relate  purely  to  ques- 
tions of  libel,  but  one  of  them — a  recent  act 
of  the  legislature— provides  that  "  no  speech 
or  publication  reflecting  upon  or  concerning 
any  court  or  any  ofllcer  thereof  shall  be 
treated  or  punished  as  a  contempt  of  said 
court,  unless  made  in  the  immediate  presence 
of  such  court  while  in  session,  and  in  such 
manner  as  to  actually  interfere  with  its  pro- 
ceedings." Stat.  1891,  p.  7.  But  we  know 
of  no  decision  which  supports  the  proposition 
contended  for.  No  authority  has  been  found 
which  denies  the  inherent  right  of  a  court, 
in  the  absence  of  a  limitation  placed  upon  it 
by  the  power  which  created  it,  to  punish  as 
«l  L.  R  A. 


a  contempt  an  act,  whether  committed  in  or 
out  of  its  presence,  which  tends  to  impede, 
embarrass,  or  obstruct  the  court  in  the  dis- 
charge of  its  duties.  It  is  a  doctrine  which 
is  admitted  in  all  Its  rigor  by  American 
courts  everywhere,  and  does  not  need  the  sup* 
port  of  foreign  authorities,  based  upon  the 
Action  that  the  majesty  of  the  king,  rep- 
resented in  the  persons  of  the  judges,  is  al- 


ways present  in  the  court.  It  is  founded 
upon  the  principle— which  is  coeval  with  the 
existence  of  the  courts,  and  as  necessary  a» 
the  right  of  self  protection— that  it  is  a  nec- 
essary incident  to  the  execution  of  the  powers 
conferred  upon  the  court,  and  is  necessary  to 
maintain  its  dignity,  if  not  its  very  exist- 
ence. It  exists  independently  of  statute. 
The  legislative  department  mny  regulate  the 
procedure  and  enlarge  the  power,  but  it  can- 
not, without  trenching  upon  the  constitu- 
tional powers  of  the  court,  and  destroying 
the  autonomy  of  that  system  of  checks  ana 
balances  which  is  one  of  the  chief  features 
of  our  triple-department  form  of  government, 
fetter  the  power  itself.  In  Arkansas  the  leg- 
islature sanctioned  the  power  of  the  court  to 
punish  as  contempts  certain  enumerated  acta, 
and  no  others.  The  court  held  that  the  sanc- 
tion was  merely  declaratory  of  the  common 
law,  and  that  the  prohibitory  clause  was  en- 
titled to  respect  as  an  opinion  of  a  co-ordi- 
nate branch  of  the  government,  but  was  not 
binding  upon  the  courts.  StaU  v.  Morrill, 
16  Ark.  884.  This  decision  is  in  line  with 
all  the  authorities.  Although  the  power  is 
necessarily  an  arbitrary  one  to  a  great  extent, 
it  has  been  exercised  by  the  courts,  in  this 
country  at  least,  only  as  an  auxiliary  means 
to  attain  the  ends  of  iustice.  If  abused  by 
the  judges  at  all,  it  has  been  only  in  the 
rarest  instances.  No  one  has  realized  more 
than  the  judges  themselves  the  fact  that  a 
court  cannot  coerce  the  respect  of  the  people 
for  itself  or  its  decisions,  and  the  very  deli- 
cacy of  the  power  has  proved  to  be  a  safe- 
guard  against  its  abuse.  To  this  alone  must 
e  attributed  the  fact  that,  although  the  in- 
herent power  referred  to  has  been  claimed 
and  exercised  by  the  courts  of  this  country 
since  tlie  organization  of  the  government,  the 
framers  of  the  constitutions  in  all  the  states 
of  the  Union  except  Oeorgia  and  Louisiana 
have  deemed  it  unnecessary  to  place  any 
limitation  upon  the  power  of  their  courts  to 
punish  for  contempts.  Stimson,  Am.  Stat. 
Law,  g  582. 

Did  the  article  in  question  tend  to  embar- 
rass, impede,  or  obstruct  the  administration 
of  justice?  If  it  did,  the  petitioner  is  guilty 
of  contempt,  regardless  of  the  order.  In  de- 
termining the  question  whether  the  conduct 
of  the  petitioner  was  an  unlawful  interfer- 
ence with  the  proceedings  of  the  court,  the 
order  itself  is  a  false  quantity.  As  said  by 
his  counsel  at  the  argument:  "If  the  law, 
under  the  circumstances,  prohibited  the  pub- 
lication, the  order  of  the  court  was  super- 
fluous ;  and  the  petitioner  is  censurable,  re- 
gardless of  that  order,  for  the  all-sufllcient 
reason  that  he  has  violated  the  law.  If,  on 
the  other  hand,  the  law  did  not  prohibit  the 
publication,  the  petitioner  had  the  rip^ht, 
under  the  law.  to  make  it,  and  that  right 
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could  not  be  abridged  or  taken  away  bj  an 
order."  The  constitution  of  every  state  Jn 
the  Union  guarantees  to  every  citi/.en  the 
right  to  freely  speak,  write,  and  publish  his 
sentiments  on  all  subjects,  and  prohibits  the 
passage  of  any  law  **to  restrain  or  abridge 
Uie  liberty  of  speech  or  of  the  press."    What 

V  one  may  lawfully  speak  he  may  lawfully 
write  and  publish.  The  rights  thus  preserved 
by  the  constitution  are  dear  to  the  heart  of 
every  American,  and  their  exercise  can  be 
complained  of  by  the  courts  in  a  summary 
proceeding  only  when  the  publication  or  the 
speech  interferes  with  the  proper  perform- 
ance of  judicial  duty.  If  there  has  been  no 
such  interference,  there  has  been  no  con- 
tempt. In  the  article  complained  of  we  find 
nothing  which  could  have  interfered  with  a 
full  and  fair  investigation  of  the  merits  of 
the  case  then  on  trial.  The  case  was  before 
the  rourt  without  a  jury.  It  is  not  claimed 
that  the  petitioner,  in  his  report,  mutilated 
the  testimony,  misrepresented  or  retiected 
upon  the  judge,  attempted  to  intimidate  or 
swerve  any  witness,  or  to  dictate  to  any  one 
connected  with  the  trial  what  his  aclion 
should  be  in  regard  to  any  matter.  How, 
then,  could  such  an  article  interrupt  the  or- 
derly conduct  of  a  trial,  or  tend  to  induce  a 
failure  of  justice?    With  the  moral  aspect  of 

^  the  case  we  have  nothing  to  do.  The  courts 
are  not  conservators  of  public  morals.  Rules 
affecting  the  conduct  and  morals  of  the  com- 
munity must  proceed  from  the  legislative  de- 
partment. It  is  argued  with  some  plausibil- 
ity that  the  publication  of  the  testimony 
might  deter  timid  and  highly  sensitive  wit- 
nesses from  making  disclosures  which  they 
would  make  if  assured  that  their  utterances 
would  not  be  given  publicity.  But  this  is 
an  argument  which  would  apply  to  all  cases, 
and  rests  upon  the  erroneous  assumption  that 
a  witness  will  violate  his  oath  to  tell  the 
truth,  and  the  whole  truth,  to  save  himself 
from  the  mortification  incident  to  the  relation 
and  Dublicity  of  certain  disagreeable  facts 
within  his  knowledge.  There  is  no  real 
danger  of  such  a  result.  The  testimony 
which  a  witness  jives  in  a  court  of  justice 
is  not  the  discussion  of  a  topic  voluntarily 
selected  by  him,  and  for  which  he  may 
choose  his  language,  and  use  chaste  or  un- 
chaste words,  regardless  of  the  truth  of  the 
facts  he  is  required  to  detail :  and  every 
witness  is  supposed  to  appreciate  this  fact, 
and  to  speak  the  truth  without  regard  to  the 
question  who  or  how  many  will  be  informed 
of  the  proceedings.  We  are  aware  of  the  fact 
that  there  are  English  precedents  for  holding 
that  the  court-s  possess  and  exercise  the  power 
to  prohibit  in  all  cases  the  publication  of 
their  proceedings:  but  we  know  of  no  de- 
cision in  this  country  upholding  the  right 
of  a  court  to  make  such  prohibition,  ex- 
cept where  the  publication  tended  to  inter- 
fere with  the  proceedings  before  the  court. 
Blackstone  lays  it  down 'as  the  law  of  Eng- 
land in  his  day  that  it  was  unlawful  and  a 
contempt  of  court  *'to  print  false  accounts 
S1L.RA. 


(or  even  true  ones  without  proper  permissioD) 
of  causes  then  dependent  in  judgment."  4 
Bl.  Com.  285.  Several  English  cases  am 
cited  which  seem  to  hold  this  doctrine  to  the 
extent  stated.  But  precedents  promulgated 
at  a  time  when  the  ministers  of  the  crowi» 
claimed  and  exercised  the  right  to  seize  a 
newspaper,  and  stifle  the  voice  of  its  editor, 
when  books  were  destroyed  and  speeches  sup- 

firessed  to  subserve  political  purposes,  are  of 
ittle  value  in  this  age,  and  especially  in 
this  country.  It  was  to  forever  stamp  out 
such  a  claim  and  prevent  such  occurrences 
that  the  framers  of  our  constitutions  incor- 
porated therein  the  guaranty  of  liberty  of 
speech  and  of  the  press.  This  constitutional 
liberty,  as  Judge  Cooley  says,  **  implies  the 
right  to  freely  utter  and  publish  whatever 
the  citizen  may  please,  and  be  protected 
against  any  responsibility  for  so  doing,  ex- 
cept so  far  as  such  publications,  from  their 
blasphemy,  obscenity,  or  scandalous  char- 
acter, may  be  a  public  offense,  or  as  by  their 
fnlsehood  and  malice  they  may  Injuriously 
affect  the  standing,  reputation,  or  pecuniary 
interests  of  individuals;  .  .  .  implies 
not  only  liberty  to  publish,  but  complete  ^ 
immunity  from  legal  censure  and  punish- 
ment for  the  publication,  so  long  as  it  is  not 
harmful  in  its  character  when  tested  by  such 
standards  as  the  law  affords. "  Cooley,  Const. 
Lim.  p.  421.  Liberty  of  the  press  must  not 
be  confounded  with  mere  license.  Liberty 
of  the  press  stops  where  a  further  exercise 
would  invade  the  rights  of  others.  This, 
provision  of  the  constitution  does  not  au- 
thorize a  usurpation  of  the  functions  of  the 
courts.  Under  the  plea  of  the  lil)erty  of  the 
press,  a  newspaper  has  no  right  to  assail  li- 
tigants during  the  progress  of  a  trial,  in- 
timidate witnesses,  dictate  verdicts  or  iudg- 
ments,  or  spread  before  juries  its  opinion  of 
the  merits  of  cases  which  are  on  trial.  As 
stated  before,  what  may  be  spoken  may  be 
written ;  and  the  converse  of  the  proposition 
is  true,  that  what  may  not  be  spoken  under 
such  circumstances  may  not  be  written.  As 
the  article  in  question  does  not  ^o  beyond 
these  limitations,  and  as  the  section  under 
which  the  court  below  proceeded  to  judgment , 
clearly  does  not  authorize  the  order  which 
was  made,  the  proceedings  must  be  annulled. 
Counsel  for  respondent  claim  that  the  find- 
ing of  the  court  that  tiie  publication  was  an 
unlawful  Interference  with  the  proceedings 
of  the  court,  and  therefore  a  contempt,  must 
be  taken  as  conclusive.  But  where  it  ap- 
pears from  all  the  facts  found  that  the  pub- 
lication could  not,  under  any  circumstances, 
constitute  a  contempt,  a  judgment  thereon 
imposing  a  fine  or  imprisonment  is  a  nullity. 
It  is  ordered  that  ths  proaeedings  cf  the  court 
under  review  he,  and  they  are  hereby ,  annuUed, 
and  the  clerk  of  this  court  is  directed  to  trans- 
mit a  copy  of  the  judgment  to  the  clerk  of 
the  court  below. 

We  concur :    DeHaven,  </. ;  FitBMrald» 
«/.;  Harrison,  /./  McFarland*  J. 


6ee  also  9  L.  R.  A.  744. 
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STATE  of  Indiana,  ex  rd.  Charles  BEEDLE, 
Appt,, 

V. 

Peter  W.  SCHOONOVER. 


C Ind.. 


..) 


1.   JvdleUl  notice  Is  teken  that  a*  tiie  meet- 

iDff  Of  the  iDdiana  Lsfrislature  of  IffiQ  there  was 
a  BtroDff  publio  sentiiiient  in  favor  of  more  strin- 
gent laws  to  seoure  tbe  purity  and  freedom  of  the 
ballot  and  prescribe  adequate  punishment  for  the 
violation  of  their  provisions,  and  that  the  pres- 
sure of  this  sentiment  was  ffreatly  angmented  by 
(barges  of  fraud  and  oorruption  attending  previ- 
oos  recent  elections. 

t.  A  statute  givliiir  ^  *  ▼oter  who  has 
■old  his  wote  ariirl>t  of  aetion  to  recover 
a  penalty  from  the  person  who  buys  it  is  not  un- 
oonstitutionaL 

S.  A  pertwn  Is  not  twice  put  In  Jeopardy 
because  he  Is  subjected  to  an  action  for  a  penalty 
as  well  as  to  a  criminal  prosecution  for  the  same 
offense. 

4.  The  Indiana  Act  of  March  9,  1889, 
**to  secure  the  purity  and  freedom  of  the  ballot,** 
which  provides  a  penalty  for  buying  a  vote,  to  be 
recovered  by  the  voter  who  sells  it,  is  not  repealed 
by  the  later  act  signed  the  Bame  day,  '^oonoeming 
elections  and  nominating  conventlone,"  as  tbe 
acts  are  not  in  conflict,  but  in  aid  of  each  other. 

(November  1,  IflBSJ 

APPEAL  b7  relator  from  a  judgment  of  the 
Circuit  dourt  for  Warren  County  in  favor 
of  defendant  io  an  action  brought  to  recover 
tbe  statutory  amount  alleged  to  be  due  to  re- 
lator because  of  defendant's  hiring  relator  to 
vote  for  him  at  a  certain  election.    Beverded, 
Tbe  facts  are  stated  in  the  opinion. 
Mettrt,  J.  McCabe  A  Son  for  apoellant 
Mewn.  Hanlejr  A  Stanabury  and  I.  E. 
SehoonoTcr  A  Son  for  appellee. 

Dalley*  t/l,  delivered  the  opinion  of  the 
court: 

Appellant's  right  of  action  in  this  case 
rests  entirely  upon  an  Act  of  the  General 
Assembly  of  the  state  of  Indiana,  entitled, 
'^An  Act' to  Secure  the  Purity  and  Freedom 
of  the  Ballot,"  approved  March  9,  1889. 
Elliott,  Supp.  g  1896. 

The  complaint  alleges,  in  substance,  that 
appellee  was  a  candidate  at  the  general  elec- 
tion held  on  November  4,  1890,  for  the  office 
of  clerk  of  the  circuit  court  of  Warren 
county:  that  the  plaintiff's  relator  was  a 
qualified  voter  of  said  county ;  that  said  de- 
fendant still  being  such  candidate,  and  re- 
lator still  being  a  resident  voter  of  said 
county,  said  de&ndant  hired  said  relator  to 
vote  for  him  for  said  office,  at  the  election 
to  be  thereafter  held  on  said  4th  day  of  No- 
vember, 1890,  at  and  for  the  price  of  $10, 
to  said  relator  then  and  there  paid  by  said 


defendant,  and  by  the  means  aforesaid  said 
relator  did  vote  for  said  defendant,  and  did 
refrain  from  voting  for  any  other  candidate 
for  said  office.  Wherefore  relator  says  an 
action  has  accrued  to  him  for  the  sum  of 
$800,  with  $160  attorneys'  fees,  for  which 
iudgment  is  demanded  and  other  proper  re- 
Appellee  demurred  to  the  complaint  for 
want  of  sufficient  facts  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained. 
Appellant  excepted  and  prayed  an  appeal  to> 
this  court.  He  assigns  as  error  that,  ""the 
Warren  circuit  court  erred  in  sustaiDinir  the 
demurrer  to  the  complaint. "  This  specifica- 
tion brings  into  review  the  action  of  the  trial 
court.  It  is  conceded  by  appellee  that  if  the 
Act  approved  March  9,  1889,  was  in  force  at 
the  time  of  the  grievances  complained  of, 
and  was  constitutional  when  appellant  com- 
menced this  action,  then  the  court  erred  ia 
sustaining  appellee's  demurrer,  but  he  ear- 
nestly contends  first,  that  the  Act  was  un- 
constitutional, and  secondly,  that  it  wa» 
repealed  bv  an  Act  entitled :  **  An  Act  Con- 
cerning Elections  and  Nominating  Conven- 
tions to  Maintain  Political  Purity,  and 
Prescribing  the  Punishment  for  Any  Viola- 
tion thereof"  likewise  approved  March  9, 
1889,  because  the  last-named  Act  was  passed 
two  hours  after  the  enactment  of  tbe  farmer. 
In  support  of  appellee's  first  contention,  he 
insists  that  it  conflicts  with  that  portion  of 
the  "Bill  of  Riffhts"  which  forbids  that  a 
party  shall  be  deprived  of  property  except 
by  the  law  of  the  land ;  that  it  is  contrary  ta 
the  fundamentals  of  justice  and  good  govern- 
ment, and  to  the  cardinal  principles  of  the 
social  compact :  that  it  is  an  arbitrary  fiat  b^ 
which  a  legal  demand  is  created  in  favor  of 
one  person  and  against  another, — a  thing 
quite  beyond  legislative  power,  and  that  a 
private  legal  demand  is  not  created  by  leg- 
islative enactment ;  that  in  addition  thereto, 
it  kindly  furnishes  the  marhinery  of  the 
criminal  law  of  the  state  to  enforce  the  col- 
lection of  such  demand  by  imprisonment, 
thus  violating  the  constitutional  prohibition 
against  impri somen t  for  debt ;  that  the  act  in 
question  does  not  contemplate  any  injury  to- 
the  vote  seller,  nor  damage  of  any  kind  upon 
which  an  action  might  legally  rest,  and  i» 
simply  a  created  debt ;  but,  if  it  should  be 
conceaed  that  there  is  an  element  of  damage 
or  compensation  suggested  by  the  act,  it 
would  still  be  open  to  the  objection  that  he 
who  comes  into  court  seeking  damages  on 
account  of  injury  or  loss  occasioned  by  the 
fraud  of  another,  must  show  himself  to  be 
entirely  free  from  participation  in  such 
fraud ;  that  the  act  under  consideration  not. 
only  allows  the  party  so  purchased  to  par- 
ticipate in  the  subject-matter  of  the  wrong, 
but  offers  him  the  entire  amount  of  the  pen- 
alty as  a  reward  or  premium  for  engaging  ia 


Noxa— The  above  decision  Is  of  as  much  Impor- 1  an  express  statute  which  as  to  the  matter  in  ques. 
tanoe  for  its  publio  Interest  as  for  Its  legal  ques- 1  tion  and  for  arrave  public  reasons  abrogates  tbe 
tlona.   No  prior  oases  are  known  to  us  which  have  I  general  maxims  conoemfng  persons  injMri  ddicio^ 
any  close  relation  to  this  decision  baaed  as  it  is  on  '  and  as  taking  advantage  of  one*s  own  wrong. 
21L.R.  A. 
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the  unlawful  act,  which  could  not  have  oc- 
curred without  his  wrongful  participation; 
that  damap^es  can  never  be  recovered  for  any 
injury  caused  wholly  or  in  part  by  the  plain- 
tiff's own  wrongful  act,  or  if  the  injury  was 
in  whole  or  in  part  of  his  own  seeking,  or  in 
violation  of  law,  and  if  the  act  contemplates 
no  damages  or  loss  to  the  seller,  then  puni- 
tive or  exemplary  damages  cannot  be  awarded 
for  the  reason  that  such  damages  are  never 
allowable  where  the  element  of  compensation 
or  compensatory  damages  is  wanting.  This 
is  an  epitome  of  the  argument  of  the  learned 
counsel  for  the  appellee  in  their  contention 
that  the  law  in  question  is  invalid. 

**In  the  construction  of  statutes,  the  prime 
objeet  is  to  ascertain  and  carry  out  the  pur- 
pose of  the  legislature  in  their  enactment, 
and  to  do  this' the  words  used  must  be  first 
considered  in  their  literal  and  ordinary  sig- 
nification, but  the  courts  mav  go  beyond 
such  meaning  of  the  words,  and  look  to  other 
statutes  upon  the  same  subject,  to  the  ob- 
jects contemplated,  the  evils  to  be  corrected 
and  the  remedy  provided. " 

Emnwills  y.  BumfMi'i,  106  Ind.  189,  and 
cases  cited. 

In  the  case  of  Valparaiio  t.  Oardner,  97 
Ind.  1,  49  Am.  Kep.  416,  in  speaking  of 
the  rules  of  construction,  this  court  said: 
**  While  it  is  our  duty  to  yield  to  the  words 
of  the  Constitution,  still,  in  determining 
what  meaning  they  were  intended  to  have, 
it  is  proper  to  consider  the  circumstances 
tinder  which  the  provision  was  adopted,  and 
the  object  it  was  intended  to  accomplish. 
Coolev,  Const.  Lim.  5th  ed.  78,  79." 

It  IS  an  historical  fact,  and  therefore  a 
matter  of  which  this  court  will  take  judicial 
notice,  that  at  the  time  of  the  meeting  of  the 
Legislature  of  18^9,  there  was,  and  for  sev- 
eral years  prior  thereto  had  been,  a  strone 
public  seniiment  in  this  state  in  favor  of 
more  stringent  laws  to  secure  the  purity  and 
freedom  of  the  ballot,  and  pre8crit)e  adequate 
punishments  for  any  violation  of  their  pro- 
visions and  the  pressure  of  this  sentiment 
was  greatly  augmented  by  charges  of  fraud 
and  corruption  attending  previous  recent 
elections.  The  legislators,  fresh  from  the 
people,  were  imbued  with  this  sentiment, 
and  pledged  to  enact  all  laws  necessary  to 
accomplish  the  needed  reforms.  As  to  ju- 
-dicial  notice  of  historical  facts.  Stout  v. 
Orant  County  Comrs.  107  Ind.  848,  and  Wit- 
Uams  V  State,  64  Ind.  653,  81  Am.  Rep.  185, 
are  cited.  When  the  general  assembly  con- 
vened in  1889,  vote  buying  and  vote  selling 
were  punishable  alike,  and  convictions  were 
extremely  difficult,  for  want  of  evidence  ur 
even  an  informant  to  set  the  machinery  of 
the  law  in  motion.  These  facts  justify  the 
inference  that  the  object  and  purpose  of* both 
enactments  of  March  9,  1889,  were  to  detect 
and  punish  vote  buying,  and  suppress  the 
traffic  in  human  honor,  even  if  to  do  so  it 
became  necessary  to  offer  and  bestow  a  pre- 
mium on  one  of  the  culprits.  The  sanctity 
of  the  ballot,  the  freedom  and  purity  of  our 
-elections  were  to  them  of  paramount  impor- 
tance to  everything  else,  hence  the  one  act 
provided  for  a  civil  penalty  and  the  other 
f"'  I  rrlminal  prosecution  for  the  oflSense  in 
«1L.II.A. 


Question,  so  as  to  open  every  avenue  to  its 
discovery.  Our  law  makers,  in  their  wis- 
dom, concluded  to  exempt  the  weak  from 
punishment  and  infiict  it  on  the  strong.  It 
is  an  innovation  on  the  policy  of  the  old  law 
but  the  act  of  making  merchandise  of  man- 
hood is  of  great  moral  turpitude;  the  dis- 
ease was  desperate,  tlie  remedy  heroic,  and 
whether  they  legislated  wisely  or  not  is  not 
for  us  to  say.  It  was  the  common  law,  and 
is  yet  the  law  of  this  state,  except  as  it  may 
be  modified  by  statute,  that  one  who  comes 
into  court  seeking  damages  on  account  of  in- 
jury or  loss  occasioned  by  the  fraud  of  an- 
other, must  show  himself  free  from  the  fraud 
or  wronff,  but  the  common  law  may  be 
changed  oy  statute,  as  was  done  in  this  in- 
stance, ana  in  such  case  the  statute,  and  not 
the  common  law  prevails.  The  legislature 
has  ample  power  to  create  a  remedy  for 
wrongs  which  at  common  law  were  without 
redress.  This  being  so,  a  co-ordinate  branch 
of  the  government  cannot  nullify  its  action. 
It  is  true  that  section  69,  article  1,  of  the  Bill 
of  Rights  provides  that,  *'no  person  shall  be 
put  in  jeopardy  twice  for  the  same  offense," 
but  the  jeopardy  mentioned  is  the  peril  of  a 
second  criminal  prosecution  for  the  same 
felony  or  misdemeanor,  and  the  liability 
named  in  section  1896,  of  Elliott's  supple- 
ment is  a  civil  penalty  for  a  tortious  act, 
and  not  a  debt.  Section  67,  article  1,  of  the 
Bill  of  Rights  which  abolishes  impribon- 
ment  for  debt,  expressly  excepts  cases  of 
fraud.  It  will  not  do  to  say  that  a  person 
who  is  Induced  to  vote  for  any  candidate  is 
not  injured.  He  has  sold  his  birthright. 
Under  temptation  to  which  he  was  subjected, 
he  has  bartered  his  honor,  his  manhood,  his 
political  freedom,  his  sovereignty.  We  can- 
not judicially  say  he  has  not  been  injured. 
While  the  body  politic  has  suffered  greatly, 
the  loss  he  has  sustained  is  infinitely  more. 
It  is  for  the  legislature  to  say  what  the  status 
of  a  bribe  taker  shall  be  in  this  class  of  of- 
fenses, and  whether  he  shall  or  shall  not  re- 
cover a  penalty  in  a  given  case,  so  that  the 
crime  may  be  discovered  and  the  guilty 
punished.  Such  enactments  are  in  harmony 
with  the  spirit  and  genius  of  the  constitution 
and  the  preservation  of  good  government. 
We  are  earnestly  reminded  by  appellee  that 
there  is  present  in  this  case  the  question  of 
the  repeal  of  the  statute  constituting  the 
basis  of  this  prosecution,  by  the  other  act  of 
the  same  date,  which  was  last  to  receive  ex- 
ecutive approval.  Counsel  afl9rm,  without 
hesitation,  that  it  repeals  the  former  because 
it  repeals  all  laws  in  conflict  therewith.  In- 
asmuch as  the  two  acts  are  not  conflicting, 
but  are  in  aid  of  each  other,  in  the  matter  ojf 
securing  honest  results  in  the  election  of  pub- 
lic servants,  we  cannot  agree  with  counsel  in 
their  contention. 

The  case  of  State  v.  Stewns,  108  Ind.  65, 
is  in  many  of  its  features  closely  anal- 
ogous to  the  one  before  ua,  and  com- 
pletely overthrows  the  theory  of  counsel. 
It  was  a  suit  on  the  bond  of  a  count f 
clerk  for  a  statutory  penalty  of  five  times 
the  amount  of  legal  fees  charged,  etc.  The 
court  below  had  sustained  a  demurrer  on  the 
ground,  among  others,  that  it  was  a  teoond 
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leopard 7,  and  therefore  unconstitutional. 
This  jadgment  was  reversed,  and  it  was  held 
that  such  officer  was  bound  to  answer  to  the 
Injured  party  for  the  penalty,  and  to  the 
«tate  for  the  tine.  It  is  said  on  page  65,  in 
•concluding  the  reasoning  upon  this  branch 
of  the  case,  that.  **all  criminal  punishment 
is  of  necessity  punitory,  and  in  a  degree  ex- 
emplary, and  when  an  offender  is  made  the 
subject  of  example  by  being  once  punished 
criminally,  and  is  again  subjected  to  ex- 
emplary damages  in  a  ciyil  suit  for  the  same 
offense,  for  a  public  example,  he  is  put  to 
the  hazard  of  beinff  set  up  as  an  example 
twice  for  the  same  offense.  Where,  however, 
a  statute  makes  certain  conduct  a  misde- 
meanor, and  annexes  to  it  a  prescribed  fine 
to  the  state,  and  also  provides  that  the  wrong- 
doer shall  be  liable  to  the  injured  party  in 
m  fixed  or  limited  sum,  it  is  certain  from  the 
beginning  what  the  consequence  may  be, 
and  there  is  no  possibility  that  the  penalties 
may  overlap  each  other  so  as  to  put  htm  in 
Jeopardy  of  being  tried  twice,  or  suffering 
double  the  punishment  prescribed  for  the 
same  offense. "  Indeed,  we  go  a  step  further 
and  indorse  the  reasoning  of  Judgt  Elliott  in 
his  dissentiniz:  opinion  in  the  same  case,  in 
which  be  says:   "I  concur  in  the  conclusion 


reached,  but  I  do  not  agree  with  all  the  rea- 
soning of  the  prevailing  opinion,  nor  assent 
to  all  the  propositions  laid  down.  My 
opinion  is  that  the  leirislature  may  provide 
for  the  recovery  of  punitive  damages  in  cases 
where  an  injury  is  caused  by  an  Illegal  act, 
although  the  same  Illegal  act  may  subject 
the  defendant  to  a  criminal  prosecution.  As 
the  legislature  has  the  power  unabridged  by 
constitutional  limitation,  it  has  the  authority 
either  to  limit  the  amount  to  be  recovered, 
or  to  leave  it  to  be  ascertained  upon  trial. 
It  is  not  a  question  for  the  courts  whether 
the  power  is  wisely  or  unwisely  exercised. 
The  only  question  for  the  courts  is,  Does 
the  power  exist,  and  has  it  been  exercised? 
Once  the  power  is  found  to  exist,  all  ques- 
tions of  policy  and  wisdom  in  its  exercise 
pass  outside  of  the  judicial  department  of 
the  government." 

We  think  there  is  no  logical  escape  from 
the  conclusion  that  the  statute  is  constitu- 
tional. 

Judgment  reversed,  with  instructions  to  the 
Circuit  Court  to  overrule  the  demurrer  to  the 
complaint. 

Judge  MeCabe  took  no  part  in  this  opin- 
ion. 
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BARRE  WATER  CO.,  Appt. 

V. 

William  M.  CARNES  et  oL 

'Vie  owner  of  a  franehiee  for  snppljriiif 
water  to  avlllai^  flrom  a  stream  wfaieh 
flo'ws  throag^h  it»  under  leffislatlve  authority 
to  supply  the  Inhabitants  In  the  same  manner 
that  they  could  Individually  or  collectively  sup- 
ply themselves,  cannot  be  prevented  from  usinir 
■o  much  of  the  stream  as  is  necessary  for  domes- 
tic, fire,  and  sanitary  purposes,  because  a  water 
company  bad  previouply  established  a  reservoir 
below  the  village  for  the  supply  of  another  vil- 
lage. 

(September  1, 1S06.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Washington  County 
-dismissing  a  bill  filed  to  enjoin  defendants 
from  alleged  wrongful  interference  with  com- 
plainant's water  supply.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 
Messrs,  E.  W.  Bisbee  and  Oeor^^e  W. 
"Win^,  for  appellant: 

As  a  riparian  owner,  the  petitioners  have  the 
right  to  have  the  brook  flow  in  its  natural  and 
accustomed  channel  to  its  reservoir:  and  as  a 
<x>rrelative  of  this  proposition,  the  defendants 
have  not  the  right  to  interrupt  or  alter  the 


natural  or  accustomed  flow,  without  the  con- 
sent and  to  the  injury  of  the  petitioners. 

Chatfield  v.  Wilson,  81  Vt.  858;  Van  Hoesen 
Y,  Cotentry,  10  Barb.  518;  PcUitt  v.  Lang,  58 
Barb.  20;  Maeomber  v.  Godfrey,  108  Mass.  219, 
11  Am.  Rep.  849;  QiXUtt  v.  Johnson^  80  Conn. 
180;  Baltimore  v.  Appold,  42  Md.  442;  Ear- 
iDood  V.  West  Randolph,  64  Yt.  41;  ffawleif 
V.  Sheldon,  Id.  491;  Angell,  Watercourses, 
§§95-97:  Gould,  Waters.  §206;  Wood,  Nui- 
sances, §  853;  8  Kent,  Com.  p.  439. 

Every  man,  through  whose  land  water 
passes,  may  use  it  for  watering  his  cattle  or 
irrigating  his  land,  but  he  must  use  it  in  this 
latter  way  so  as  to  do  the  least  possible  injury 
to  his  neighbour  who  has  the  same  right 

Anthony  v.  Lapham,  5  Pick.  176. 

If  a  riparian  owner  grants  his  riparian  rights 
apart  from  his  riparian  land,  the  grant,  though 
good  as  between  the  immediate  parties,  is  void, 
and  has  no  effect  as  against  parties  other  than 
the  grantor. 

(Joddard,  Easem.  Bennett's  ed.  p.  68;  Stock- 
port Waterworks  Go,  v.  Fotter,  8  Hurlst.  <&  C. 
800;  Nuttall  v.  BraeetoeU.  L.  K.  2  Exch.  1; 
Heilhron  v.  Fowler  Switeh  Canal  Co,  75  Cal. 
426:  Schlng  v.  Jones,  181  Pa.  62;  Angeil, 
Watercourses,  7th  ed.  g  108^. 

A  riparian  proprietor  has  no  property  in  the 
water  itself;  but  a  simple  use  of  it  while  it 
passes  along. 

Angeil,  Watercourses,   §95;   Wood.  Kui- 


NOTB.— The  relative  rights  of  a  riparian  owner 
end  a  water  company  formed  for  furnishing  a 
water  supply  to  a  villsge  are  illustrated  in  a  very 
Interesting  ease  above  reported.  For  an  earlier 
^1L.R.A«  49 


case  in  this  series  on  the  rights  of  a  water  company 
to  water  from  a  stream,  see  Haupt*s  App.  (Pa.)  3 
L.R.A.681.: 


See  also  38  L.  R.  A.  181. 
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satioeK,  g  353;  Gould,  Waters,  §204,  and 
there  cited. 

The  peiidoDer  inRists  that  lU  right  reaU, 
DOt  only  upon  ita  riparian  riehts,  but  upon  its 
rights  of  appropriation  of  the  stream,  for  the 
purpose  of  obtaining  a  supply  of  water  for 
the  iohabitants  of  Barre  Tillage,  that  is,  upon 
its  risht  of  eminent  domain.  The  petitioner 
legally  appropriated  the  stream,  and  its  rights 
are  ezclusiye. 

HaupVs  App.  8  L.  R.  A.  586,  125  Pa.  211. 

Jle98r$.  Barney  A  Hoar  and  S.  C.  Shart- 
leJf,  for  appellee: 

The  orators  did  not  take  or  purchase  any 
lands  or  rights  on  the  stream,  referred  to  in  its 
bill  as  Jail  branch,  or  its  tributaries,  souUi  of 
the  land  now  occupied  for  the  purposes  of  its 
reservoir,  and  in  taking  that  land  took  only 
the  rights  of  the  original  riparian  owners  of 
whom  such  land  was  obtained,  and  no  other 
or  greater  rights  than  such  riparian  owners 
had,  whether  taken  by  right  of  eminent  do- 
main or  by  purchase. 

The  defendant  is  a  corporation,  and  has  ob- 
tained by  purchase  all  the  rights  of  the  ripa- 
rian owners  on  the  Nichols  brook  from  the 
site  of  its  proposed  reservoir  to  the  main  stream 
where  said  brook  empties  in,  which  is  about 
one  mile  above  the  reservoir  of  the  orator,  and 
by  such  purchase  the  defendant  obtained  the 
same  rights  and  privileges  which  the  said  ripa- 
rian owners  had  both  collectively  and  individ- 
ually, for  taking  the  water  from  said  brook 
for  supplying  the  natural  wants  of  the  people 
residing  on  the  banks  of  said  brook  and  in  the 
immediate  vicinity  thereof. 

The  courts  recognise  two  classes  of  wants 
and  rights  of  riparian  proprietors,  viz.:  the 
natural  or  ordinary  wants  and  rights,  and  the 
artificial  or  extraordinary  wants  and  rights. 

Natural  wants  are  defined  by  the  courts  to 
be  those  which  are  absolutely  necessary  to  be 
satisfied  for  man's  existence,  as  to  quench 
thirst,  for  household  purposes,  and  for  water- 
ing his  cattle. 

Artificial  wants,  such  as  the  use  of  water  for 
manufacturing  purposes,  etc. 

The  law  gi?es  to  riparisn  proprietors  rights 
corresponding  to  the  two  classes  of  wants. 

Unum  Min.  A  MiU  Oo.  v.  FerrU,  2  8awy. 
198;  Bhoaru  v.  Merriweaiher,  4  111.  495,  88  Am. 
Dec.  106:  Shades  v.  Whitehead,  27  Tex.  810, 
84  Am.  Dec.  681;  ToOe  v.  Carreth,  81  Tex.  865, 
98  Am.  Dec.  540;  Angell,  Watercourses,  128; 
Gould.  .Waters.  §  205;  Washb.  Easem.  & 
Servitudes,  §  228;  Miners,  Oilmour,  12  ^ooie, 
P.  C.  0.  156,  7  Week.  Elep.  828. 

Any  riparian  proprietor  may  use  the  water 
flowing  past  or  over  his  lands,  for  supplying 
all  his  natural  wants  and  those  of  his  house- 
hold and  his  cattle,  even  though  In  so  doing  he 
deprives  the  owners  lower  down  the  stream  of 
the  supply  needed  by  them. 

Miner  v.  Oilmaur^  Shades  v.  Whitehe<id  and 
Boons  V.  Merriweather,  supra.  Also  Stein  v. 
Burden,  29  Ala.  127,  65  Am.  Dec.  894;  Wood 
V.  Waud,  18  L.J.  £xch.  805;  Spenee  v.  Me- 
Danaugh,  77  Iowa,  460;  Ijfler'w,  Wilkinsan,  4 
Mason.  401. 

In  Shades  v.  Whitehead,  supra.  Chief  Justice 
If  core,  in  delivering  the  opinion  of  the  court, 
•aid,  "It  may  be  admitted  that  the  purpose  of 
inigation  is  one  of  the  natural  uses,  such  as 
21  L.R.A. 


thirst  of  p«ople  and  cattle,  and  household  pur- 
poses, which  must  absolutely  be  supplied;  the 
appropriation  of  the  water  for  this  purpose 
would,  therefore,  afford  no  ground  of  com- 
plaint by  the  lower  proprietors,  if  it  were  ea> 
tirely  consumed." 

See  also  Efcans  v.  Merriweaiher,  supra. 

In  Stein  v.  Burden,  supra^  the  court  resaided 
the  following  propositions  as  established. 

"1.  That  each  riparian  proprietor  baa  the 
right  to  use  the  water  whicL  flowa  from  or 
through  his  land,  for  all  ordinary  purpoaes, 
and  for  the  gratification  of  natural  wan ta,  even 
though  in  such  use  he  consumes  the  entire 
stream;  that  this  right  extends  to  the  use  of 
the  water  both  by  himself  and  all  living  things 
in  his  legitimate  emplovment. 

"2.  That  such  proprietor  baa  also  the  right 
to  the  extraordinary  or  artificial  uae  of  the 
atream,  and  the  water  composing  it,  provided 
that,  by  such  use,  the  water  is  not  forced  back 
on  the  lands  of  the  proprietor  above,  and 
is  not  unreasonably  and  injuriously  precipi- 
tated on  the  lands  of  the  proprietor  below,  and 
after  its  uae,  is  restored,  without  material 
diminution,  and  before  it  leaves  the  lands  of 
the  persons  diverting  it,  to  its  accuatomed 
channel. 

"8.  That  if  the  water  be  diverted  for  artifi- 
cial use  from  its  natural  channel,  in  quantltlea 
sufficient  to  affect  injurioualy  the  rights  of  the 
proprietor  below,  and  the  water  be  not  re- 
turned to  its  channel  before  it  reaches  the  lands 
of  each  proprietor,  he  may  recover  damages  of 
the  one  who  causes  the  injury." 

In  Spenee  v.  McDanougK  supra,  the  court 
says,  that  the  right  of  the  defendant  to  uae  all 
the  water  of  the  stream,  if  so  much  is  required 
bv  bis  stock,  is  sanctioned  by  law. 
"-See  also  OhatfieldT.  Wilstm,  81  Yt  858. 

The  people  who  reside  on  the  banka  of  m 
stream  and  in  its  immediate  vicinity,  and  who 
have  the  right  to  go  to  such  stream  and  take 
water  from  the  same,  and  who  have  been  ac- 
customed to  exercise  that  right,  have  the  right 
to  combine  their  means  for  the  purpose  of  ob- 
taining the  water  in  the  most  convenient  and 
economical  manner,  as  the  people  of  East  Barre 
have  done  by  organizing  the  East  Barre  Water 
Company;  and  ii  in  exercising  the  aforesaid 
right  they  diminish  the  flow  of  water  or  exhaust 
the  entire  stream,  the  orator  or  other  lower 
proprietor  has  no  remedy  and  no  cause  of 
complaint. 

See  cases  above  cited;  also  Philaddphia  v. 

rino  Garden  Oomrs.  7  Pa.  868:  i^nnay^eanta 
Oa.  V.  MiUer,  112  F^.  84;  Philadeiphia  v. 
Collins,  68  Pa.  116;  Angell,  Watercourses,  4th 
ed.  p.  188;  WoadY,  Waud,  supra. 

There  is  no  more  ownership  in  flowing  water 
than  In  the  air.  Every  person  who  can  get  it 
is  entitled  to  use  it  for  all  ordinary  or  natural 
purposes. 

HaupVsApp.  8  L.  R.  A.  588, 185  Fa.  211. 

If  the  defendant,  after  having  obtained  all 
the  rights  of  the  riparian  proprietors  from  the 
main  branch  to  the  place  of  the  proposed  site 
of  its  reservoir,  bsd  thrown  them  open  to  the 
public,  and  the  public  bad  come  and  taken  all 
the  w  ater  needed  for  ordinanr  purposea.  either 
in  pails,  wash-boilers  or  sap-hoiders,  and  in  ao 
taking  the  water  had  exhausted  the  stream,. 
neither  the  orator  nor  any  lower  riparian  pro- 
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prietor  would  have  any  action  either  at  law  or 
ni  equity.  If  they  had.  a^iost  whom?  Cer- 
taiuiy  not  against  the  public;  because,  like  the 
idr  we  breathe,  they  were  entitled  to  use  the 
water  if  they  could  f(et  it  without  committing 
trespass.  And  above  all,  they  could  not  have 
an  action  against  the  defendant,  because  it 
simply  made  the  stream  from  the  point  of  its 
proposed  reservoir  to  the  main  branch  a  public 
stream,  where  the  public  could  walk,  wander, 
and  have  the  same  rights  that  they  could  have 
upon  any  public  watercourse. 

Waahb.  £asem.  §  218;  Race  v.  Ward,  80 
£ng.  L.  A  £q.  187, 192;  PraU  y.  Lanuon,  9 
Allen,  275. 

The  orator  had  no  right  to  take  or  claim  any 
interest  in  the  water  in  Nichols  brook  in  East 
Barre  as  against  the  right  and  interests  of  the 
people  of  East  Barre  residing  upon  its  banks, 
without  purcbasiDg  the  same. 

Pmaddphia  v.  CoUin$,  68  Pa.  106.  123; 
Philadelphia  v.  ffprifiaOarden  Comr^,  7  Pa. 
848;  Hayy,  /Owwrt.  2  Watts,  327,27  Am.  Dec. 
813;  Adam9  v.  Barney,  25  Vt.  226;  Bmhrey  v. 
Ower^  6  Ezch.  858;  Washb.  Easem.  g  224; 
ToOe  V.  Oorreth,  81  Tex.  865,  06  Am.  Dec.  540; 
Bhodet  V.  Whitdtead,  27  Tex.  810, 84  Am.  Dec. 
681. 

If,  in  the  exercise  of  it,  all  the  water  in  the 
■tream  be  used  up,  it  is  damnum  abeque injuria 
to  those  below. 

Finntylvania  R  Co.  t.  MiUer,  112  Pa.  84. 

Start*  f/l,  delivered  the  opinion  of  the 
court: 

This  cause  was  heard  on  bill  and  answer, 
and  the  facta  stated  in  the  answer  are  to  be 
taken  as  true.  A  stream  of  water,  called 
"Jail  Branch,"  runs  through  the  town  of 
Barre,  flowing  through  the  villages  of  East 
Barre  and  Barre;  the  former  village  being 
about  four  miles  above  the  latter,  on  said 
stream.  Under  No.  171  of  the  Acts  of  1886, 
the  orator  has  erected  a  dam  across  Jail 
branch,  three  miles  above  the  villajre  of  Barre 
and  one  below  East  Barre,  and  the  village  of 
Barre  is  being  supplied  therefrom.  There  is 
also  a  stream  of  water,  called  *'Nichors 
Brook,"  which  flows  through  East  Barre,  and 
empties  into  Jail  branch  about  one  mile 
above  the  orator's  dam.  The  inhabitants  of 
'EtaX  Barre  have  always  taken  water  from 
Jail  branch,  its  feeders  and  tributaries,  for 
their  necessary  use,  and  must  always  do  so, 
as  they  have  no  other  source  of  supply.  The 
oiator  has  never  obtained,  by  purchase  or  by 
the  right  of  eminent  domain,  any  right  in 
the  waters  of  the  Jail  branch  or  its  tribu- 
taries above  its  reservoir.  The  defendants, 
under  No.  186  of  the  Acts  of  1802,  have  by 

Surchase  acquired  the  right  to  construct  a 
am  across  Nichol's  brook,  and  to  build  a 
reservoir  at  a  point  three  fourths  of  a  mile 
soutlierly  from  Jail  branch,  and  have  pur- 
chased the  rights  of  the  riparian  owners  in 
and  to  the  waters  of  said  stream  flowing  over 
and  through  their  respective  lands,  from  the 
site  of  their  proposed  dam«and  reservoir  to 
the  main  stream ;  and  they  have  constructed 
an  aqueduct  from  the  site  of  said  proposed 
dam  to  East  Barre,  for  the  purpose  of  sup- 
plying the  inhabitants  of  East  Barre  with 
water  for  domestic,  sanitary,  and  fire  pur- 
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poses.  The  waters  of  Jail  branch  flow  over 
the  orator's  dam,  and  along  its  proper  chan- 
nel, notwithstanding  the  amount  of  water 
taken  from  the  stream  by  the  orator's  aque- 
duct. Jail  branch  is  the  natural  outlet  for 
the  water  in  East  Barre,  and  all  water  taken 
from  said  stream,  its  feeders  and  tributaries, 
and  not  consumed,  must  flow  into  Jail  branch 
about  one  mile  above  the  orator's  dam.  The 
defendants  deny  that  there  will  be  any  sen- 
sible diminution  of  the  water,  or  the  free 
flowing  of  the  same,  at  the  orator's  reser- 
voir, except  the  natural  waste.  The  orator 
claims  it  Is  entitled  to  have  all  the  waters 
of  Nichol's  brook  flow  into  Jail  branch,  and 
from  thence  into  its  aqueduct,  and  seeks  to 
enjoin  the  defendants  from  taking  any  of  the 
water  in  Nichol's  brook  for  the  purposes 
aforesaid.  Hie  inhabitants  of  East  Barre 
have  always  obtained  water  for  their  use 
from  Jail  branch  and  its  tributaries,  and  all 
such  inhabitants  as  can  reach  this  stream 
and  its  tributaries  without  trespassing  upon 
the  lands  of  others  can  lawfully  sue  tlie 
water  flowing  therein  for  domestic  purposes. 
In  Philadelphia  v.  CoUine,  68  Pa.  116,  it  is 
said  :  ''Every  individual  residing  upon  tlie 
banks  of  a  stream  has  a  right  to  the  use  of 
the  water  to  drink  and  for  the  ordinary  uses 
of  domestic  life ;  and  where  large  bodies  of' 
people  live  upon  the  banks  of  a  stream,  as 
1  V  do  in  large  cities,  the  collective  body 
ot  ihe  citizens  has  the  same  right,  but,  of 
course,  in  a  greatly  exaggerated  degree."  A 
riparian  owner  may  conduct  water  by  means 
of  pipes  to  any  part  of  his  premises,  where 
he  thinks  it  will  be  most  convenient  and 
advantageous  to  him,  and  may  use  the  part 
so  diverted  for  the  same  purposes  and  to  the 
same  extent  that  he  could  if  it  flowed  there 
through  a  natural  channel.  Chatfield  v.  Wil- 
wn,  81  Vt.  858 ;  Wheatley  v.  Chrisman,  24 
Pa.  208,  64  Am.  Dec.  657.  Dwellers  in 
towns  and  villages  watered  by  a  stream  may 
use  the  water  K>r  domestic  purposes  to  the 
same  extent  that  a  riparian  owner  can,  pro- 
vided they  can  reach  the  stream  by  a  public 
highwav,  or  secure  a  right  of  way  over  the 
lands  01  others.  It  is  immaterial  how  the 
dwellers  on  the  stream  take  the  water  for  the 
purposes  for  which  they  may  lawfully  use 
it.  They  can  drive  their  cattle  to  the  stream, 
and  allow  them  to  quench  their  thirst,  and 
can  carry  water  in  pails  to  their  homes ;  or 
each  individual  can  carry  the  water  in  a 
pipe  to  his  dwelling  for  such  use,  provided 
he  can  secure  a  right  of  way  for  that  pur- 
pose; or  the  dwellers  on  the  stream  may 
combine  their  funds  to  procure  cheaper  and 
better  transportation  by  means  of  a  pipe,  and 
may  use  the  water  for  their  several  necessi- 
ties, to  the  same  extent  that  they  could  if  it 
flowed  past  their  dwellings  in  a  natural 
channel.  Philadelphia  v.  Spring  Garden 
Oamrs,  7  Pa.  848.  The  orator  has  not,  by 
purchase  or  otherwise,  acquired  the  water 
rights  of  the  inhabitants  of  East  Barre.  It 
has  not  purchased  or  exercised  the  right  of 
eminent  domain  in  respect  to  any  water 
rights  above  its  reservoir,  nor  is  it  alleged 
in  the  bill  that  it  hiis  acquired  a  right  to 
have  the  waters  of  Nichol's  brook  flow  into 
its  reservoir.     The  rights  acquired  by  the 
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nmtor,  ag  Against  the  inhabitants  of  East 
Uarre,  are  no  greater  than  those  of  any  ri- 
parian owner  lower  down  the  stream.  By 
acquiring  the  right  to  construct  a  dam  at  a 
point  one  mile  below  East  Barre,  and  take 
water  from  that  point  by  means  of  an  aque- 
duct to  the  village  of  Barre,  the  orator  ac- 
quired no  greater  rif^hts,  as  against  those 
using  water  above  this  dam,  than  the  riparian 
owners  of  whom  it  procured  such  rights. 
The  rights  of  these  riparian  owners  in  and  to 
the  waters  of  Jail  branch  and  its  tributaries 
were  subject  to  a  reasonable  use  by  the  in- 
habitants of  East  Barre  and  the  riparian 
owners  above  for  domestic  purposes ;  and,  if 
all  the  water  is  required  and  taken  by  such 
reasonable  use,  the  riparian  owners  below 
have  no  remedy.  The  water  first  reaches  the 
inhabitants  of  East  Barre,  and  they  can  law- 
fully use  so  much  of  it  as  is  necessary  for 
domestic,  fire,  and  sanitary  purposes.  ih>ana 
V.  Mmriweatlur,  4111.  406,  38  Am.  Dec.  106; 
Spenoe  v.  AfeDonaugh,  77  Iowa,  460. 

The  legislature  has  granted  the  defendants 
the  right  to  supply  the  inhabitants  of  East 
Barre  with  water  in  the  same  mauner  that 
they  could,  individually  or  collectively, 
supply  themselves.     Acting  under  the  au- 


thority thus  given,  th^  defendants  have  ac- 
quired, by  purchase,  the  rights  of  the  ripa- 
rian owners  on  Nichol's  brook,  from  the  sits 
of  their  proposed  reservoir  to  the  main  stream, 
and  have  constructed  an  aqueduct  from  this 
point  to  East  Barre ;  and  thev  intend,  with- 
out materially  diminishing]:  the  flow  of  water 
to  the  orator's  reservoir,  or  doing  any  unnec- 
essary injury  to  the  orator,  to  supply  the  in- 
habitants of  East  Barre  with  water  *for  their 
reasonable  use,  from  the  same  source  they 
have  been  accustomed  to  take  it,  and  in  the 
same  manner  that  the  orator,  under  legisla- 
tive authority,  is  supplying  the  inhabitants 
of  the  village  of  Barre.  We  see  no  reason 
why  they  may  not  lawfully  do  so,  as  against 
the  orator,  who  has  never  acquired,  by  pur- 
chase or  otherwise,  the  water  rights  of  the 
inhabitants  of  East  Barre,  or  the  rights  of 
the  riparian  owners  of  Nichol's  brook.  To 
prevent  them,  by  injunction,  from  so  doing, 
would,  in  our  judgment,  be  inequitable,  and 
this  is  a  sufllcfent  reason  for  denying  the  in* 
junction  prayed  for.  Ottaqueehee  WooUn  Co. 
V.  Nmton,  57  Vt.  451. 
Decree  affirmed  and  cau9e  remanded, 

Mnnaoii*  </.,  concurs  in  the  resulk 
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Joel  B.  WOLF 

XHysse  TOUBERT  et  al.,  William  EVANS, 
Impleaded,  etc.,  Appt. 

(45  La  Ann. ,) 

*U  Section  8668  of  the  BeTiaed  Stat- 
utes  of  1870  was  borrowed  from  the  New 
York  legislation  on  the  subject,  and  the  courts  of 
that  state  have  interpreted  its  intent  to  be  to  pre- 
vent the  use  of  the  name  of  a  person  not  inter- 
ested in  the  name  of  a  firm,  thus  inducing  a  false 
credit  to  which  it  was  not  entitled,  and  this  on  the 
strength  of  a  name  which  had  been  withdrawn, 
or  which  there  was  no  authority  to  use. 

2.  The  object  of  the  law  was  to  prcTent 
the  obtaining^  of  credit  secured  l^  fraudu- 
lent representatioD8,'but  not  to  prevent  the  gir- 
Ing  of  credit,  and  after  it  was  given,  and  tbe  day 
of  eettlement  bad|come,  prevent  the  party  in- 
fringing  the  statute  from  demanding  payment  of 
his  debtor. 

3.  A  third  poeseMor,  holding  title  to 
property  Judicially  mortg^ag^ed  for  his 
vendor's  debt,  may  collaterally  attack  tbe  validity 
Off  tbe  judgmentlwhich  is  the  foundation  of  the 
Judicial  mortgage  which  is  sought  to  be  enforced 
against  It,  and  show  that  same  is  null  for  any 
oause  inherent  in  tbe  Judgment;  yet  his  rights  in 
this  respect  are  Just  the  same  as  those  of  his  vend- 

*Headnotes  by  Watkznb,  J, 


or,  as  Judgment  debtor.— no  grenter,  and  notli* 
Ing  leas. 

4.  Between  the  vendor  and  sendee 
there  is  a  privity  of  contract  whiofa  en- 
tttlcB  the  latter  to  exercise  any  rights  of  the 
former,  for  his  protection,  notwlthstandinv  he 
may  have  renounced  or  abandoned  them. 

6.  The  Judicial  mortita^re  takes  effect 
from  the:day  on  which  the  Judgment  im 
recordedt  with  this  modification  by  the  Stat- 
ute of  1868:  that  a  Judgment  rendered  at  any 
term  of  the  court  outside  of  the  pariah  of  Or^ 
leans  shaU  have  no  effect  to  create  a  Judicial 
mortgage,  as  between  Judgment  creditors,  until 
from  the  day  of  the  adjournment  of  the  term  at 
which  same  was  rendered,  although  recorded 
prior  to  the  adjournment  of  said  term;  the  effect 
of  that  statute  being  to  make  the  registry  of  eev- 
eral  Judgments  rendered  at  the  same  term  oon- 
ourent,  and  not  to  deprive  them  of  any  effect 
against  the  debtor  until  after  the  adjournment  of 
tbe  term.    «^ 

amy  Term,  1898.) 

APPEAL  by  defendant  Evans  from  ft 
judgment  of  the  District  Court  for  the 
Parish  of  St.  Landry  in  favor  of  plaintiff  in 
a  proceeding  brought  to  reach  property  which 
had  belonged  to  his  judgment  debtor,  Philip 
Thompson,  and  had  been  transferred  by  him 
through  William  Evans  to  the  defendants 
Youbert.  Affirmed, 
The  facts  are  stated  in  the  opinion. 


Nora.— As  to  oonstruotion  of  adopted  statute,  see 
RyaUs  v.  Mechanics  Mills  (Mass.)  6  L.  B.  A.  007,  and 
note^  also  Bridgers  v.  Taylor  (N.  C.)  8  L.  B.  A.  876; 
Bowers  v.  Smith  (Mo.)  16  L.  B.  A.  751 

The  denial  of  the  claim  that  a  violation  of  the 
law  as  to  pai*tDer8hip  names  might  be  set  up  to  de- 
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feat  an  obligation  of  the  firm  Is  dearly  an  applica- 
tion of  the  rule  which  refuses  to  allow  a  person  to 
profit  by  his  own  wrong,  for  an  Illustration  of 
which,  see  Biggs  v.  Palmer.  (N.  Y.)  S  L.  B.  A.  MO. 
and  note  (on  page  84i). 
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Wolf  v.  Youbbkt 


778 


Mtwr%,  Thomas  H.  Lewis*  Sr.«  £•  D, 
DubuisBon*  and  Estiletie  A  Dnpre  for 

appellant. 
Jtfr.  Kenneth  Balllio  for  appellee. 

Watkins,  </.,  delivered  the  opinion  of  the 
court: 

This  is  an  hypothecary  action  brought 
against  the  two  defendants  Ulysse  and  Homer 
Toubert,  as  third  jjossessors  of  property  de- 
rived from  the  plaintiff's  judgment  debtor, 
Philip  Thompson,  subject  to  his  duly  re- 
corded judicial  mortgage,  and  the  prayer  of 
bis  petition  is  that  same  be  ordered  sold  to 
pay  that  judgment  in  due  course  of  proceed- 
ings. Plaintiff's  averments  are  to  the  effect 
that  on  the  15th  of  December,  1890,  he  ob- 
tained a  judgment  against  Thompson  in  the 
United  States  circuit  court  at  New  Orleans, 
in  this  state,  for  the  sum  of  $3,768.90,  with 
interest,  and  caused  same  to  be  duly  in- 
scribed in  the  proper  book  of  mortgages  for 
the  parish  of  St.  Landry  on  the  20th  of  said 
month ;  that  such  registry  and  inscription, 
operated  in  his  favor,  from  and  after  that 
date,  as  a  judicial  mortgage  upon  all  real 
property  then  owned  or  since  acquired  by  his 
judgment  debtor  in  that  parish ;  that,  at  the 
date  and  time  of  said  registry  and  inscription. 
Thompson  owned  certain  described  property 
in  that  parish,  against  which  he  proceeds, 
and  which  is  in  the  possession  of  the  two  de- 
fendants, in  the  proportions  stated.  For  the 
evident  purpose  of  identification,  the  plain- 
tiff avers  **  that  on  the  9th  of  December,  1890, 
said  Philip  Thompson  sold  said  property  to 
William  ^vans,  .  .  .  but  said  sale  was 
only  recorded  in  the  conveyance  book  of  the 
parish  on  the  22d  of  December,  1890."  He 
also  avers  "that,  since  the  purchase  by  said 
William  Evans  as  aforesaid,  he  has  disposed 
of  said  propertjT,  one  half  to  Homer  Toubert, 
and  the  remaining  one  half  to  Ulysse  Tou- 
bert, though  he  avers  that  said  sales  to  the 
Touberts  were  only  recorded  in  the  convev- 
ance  office  of  St.  Landry  parish  on  the  21^ 
day  of  December,  1890,  and  said  properties 
were  and  are  affected  by  his  said  mortgage, " 
etc.  After  ezceptine,  the  defendants  filed 
an  answer,  and  called  their  vendor,  William 
Evans,  in  warranty,  demanding  such  judg- 
ment in  their  favor  against  said  warrantor  as 
may  be  rendered  against  tl^em,  and  Evans  in 
turn  excepted,  and  called  in  warranty  his 
-vendor,  Thompson ;  and  thereupon  Thompson 
filed  an  answer,  pleading  the  general  issue, 
and  specially  disowning  the  existence  of  any 
recorded  judgment  operating  a  judicial  mort- 
gage on  tJie  property  he  conveyed  to  Evans 
at  date  of  sale,  December  9,  1890 ;  also,  that 
the  failure  of  Evans  to  have  his  act  of  sale 
recorded  in  time  relieves  him  from  all  re- 
sponsibility. On  the  issues  thus  made  up 
the  case  went  to  judgment,  and  was  decided 
in  favor  of  the  plaintiff,  and  against  the  de 
fendants ;  and  they  had  like  judgment  against 
their  warrantor,  Evans,  and  he  in  turn  had 
judgment  against  his  warrantor  and  plain- 
tiff's judgment  debtor,  Thompson.  From 
this  judgment*  Evans,  warrantor,  is  the  only 
appellant,  the  other  parties  having  acqui- 
esced therein.  The  defendanta  tendered  an 
excpption  of  no  cause  of  action,  coupled  with 
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a  general  denial  and  a  special  defense  as  to 
their  warrantor,  Evans,  and  he  tendered  the 
two  following  exceptions,  viz. :  (1)  That 
the  judgment'^tlie  plaintiff  obtained  in  the 
United  States  circuit  court  against  Philip 
Thompson  is  an  absolute  nullity  on  its  face, 
in  that  it  alleges  that  the  plaintiff,  Joel  B. 
Wolf,  was  doing  business,  and  obtained  said 
judgment,  under  the  firm  name  and  style  of 
Adolphe  Wolf,  Son  &  Co.,  in  violation  of  a 
prohibitory  law  of  the  state  of  Louisiana, 
and  of  the  state  of  New  Tork,  where  he  re- 
sides. (2)  That  since  the  institution  of  this 
suit  plaintiff  has  proceeded  by  ^.  fa,  to  exe- 
cute his  judgment,  by  the  seizure  of  his 
debtor's  property,  situated  in  the  parish  of 
Acadia,  and  for  which  cause  this  suit  should 
be  dismissed.  These  three  exceptions  were 
all  overruled,  and  this  ruling  of  the  judge 
a  quo  constitutes  the  chief  ground  of  appel- 
lant's complaint. 

No  particular  stress  is  laid  on  the  defend- 
ant's exception  of  no  cause  of  action,  and  it 
is  manifestly  without  any  merit,  as  will  be 
seen  from  the  averments  of  the  petition  we 
have  quoted.  But  counsel  earnestly  insists 
upoD  the  first  exception  of  the  warrantor, 
Evans,  which  is  to  the  effect  that  the  plain- 
tiff's judgment  against  Thompson  is  an  ab- 
solute nullity  on  Us  fav:c,  in  that  it  discloses 
that  he  did  business  in  the  social  name  of 
Adolphe  Wolf,  Son  «fc  Co.,  in  violation  of 
a  prohibitory  statute  of  the  state  of  Louisi- 
ana, and  a  like  statute  of  New  Tork.  It  ap- 
pears that  on  the  trial  of  this  exception  the 
warrantor,  Evans,  offered  in  evidence  the 
certified  copy  of  the  judgment,  which  had 
been  recorded,  so  as  to  operate  a  mortgage, 
for  the  purpose  of  showing  the  nullity  of 
that  judgment  on  its  face,  as  alleged  in  his 
exception.  Plaintiff,  in  turn,  offered  the 
entire  circuit  court  record,  pleadings  and 
evidence,  which  was  objected  to  by  warrant- 
or's counsel,  and  the  objection  was  sustained, 
and  plaintiff  reserved  a  bill  of  exceptions. 
In  so  doing  the  district  judge  ruled  correctly. 
The  exception  urged  was  to  the  effect  that 
the  plaintiff's  judgment  was  absolutely  null, 
and  that  such  nullity  was  apparent  on  its 
face;  and  of  course  the  sole  proof  of  such 
exception  must  be  found  in  the  judgment  it- 
self. Looking  at  the  judgment,  we  find  its 
recitals  to  be  as  follows,  viz.  :  **It  is  or- 
dered, adjudged,  and  decreed  that  the  plain- 
tiff, Joel  B.  Wolf,  residing  in  the  city  and 
state  of  New  Tork,  and  there  doing  business 
under  the  firm  name  and  style  oi  Adolphe 
Wolf,  Son  &  Co.,  and  a  citizen  of  the  state 
of  New  Tork.  do  have  and  recover  of  and 
from  the  defendant,  P]|^ilip  Thompson,  the 
sum  of  $8,708.90,"  etc.  And,  looking  into 
the  statute  which  is  relied  upon,  wc  nnd  it 
to  be  as  follows,  viz.  :  "Hereafter,  no  per- 
son shall  transact  business  in  the  name  of  a 
partner  not  interested  in  his  firm,  and  when 
the  desi Ration  'and  company,'  or  '&  Co.* 
is  used.  It  shall  represent  an  actual  oartner, 
or  partners.  **  Rev.  Stat.  ^5  2668.  The  suc- 
ceeding section  declares  that  a  person  offend- 
ing the  foregoing  prohibition  shall  be  deemed 
guilty  of  a  misdemeanor,  and  fined.  It  will 
be  observed  that  this  statute  does  not  form- 
ally, and  in  terms,  pronounce  the  nullity  of 
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transactions  in  violation  thereof ;  but  coun- 
sel'a  contention  is  that  we  must  connect  this 
statute  with  that  provision  of  the  Ckxle  which 
declares  that  **  whatever  is  done  in  contraven- 
tion of  a  prohibitory  law  is  void,  although 
the  nullitv  be  not  formally  pronounced." 
Rev.  Civil  Code,  art.  12.  Accepting  war- 
rantor's theory  as  correct,  for  the  purpose  of 
argument,  and  yet  we  find  the  proof  imper- 
tinent and  inapplicable,  in  that  it  does  not 
show  that  plaintiff  ever  did  any  business  in 
the  state  or  Louisiana.  On  the  contrary,  the 
judgment  invoked  affirmatively  discloses  that 
plaintiff  resided  in,  and  was  a  citizen  of, 
the  city  and  state  of  New  York,  and  was 
there  engaged  in  business,  at  the  time  the  de- 
fendant contracted  the  indebtedness  on  which 
same  is  predicated.  Hence,  the  Louisiana 
statute  was  not  violated  by  virtue  of  the  fact 
that  the  plaintiff  conducted  business  in  the 
city  and  state  of  New  York  **  under  the  firm 
name  and  style  of  Adolphe  Wolf,  Soni&Co." 
It  is  therefore  clear  that  the  decision  of  the 
question  must  be  controlled  by  the  statute 
of  New  York. 

Of  what  is  the  statute  law  of  the  state  of 
New  York  on  this  question,  there  is  no  proof 
in  the  record  ;  but  we  are  cited  to  the  case  of 
Eent  V.  Mafonier,  86  La.  Ann.  259,  In  which 
we  said  that  the  provision  of  the  statute, 
Rev.  Stat.,  ^  2668,  2669,  is  borrowed  from 
the  New  York  legislation  on  the  same  sub- 
ject, (Sess.  Laws  1833,  chap.  281.)  This 
declaration  is  controlling  in  this  respect,  and 
imports  full  proof  of  the  existence  and  pur- 
port of  the  New  York  statute.  Consequently, 
it  is  our  duty  to  examine  and  apply  the  ju- 
risprudence of  the  New  York  courts  to  the 
statute,  and  thus  ascertain  whether  plaintiff 
is  amenable  thereto,  and  his  judgment  abso- 
lutely void  on  that  account,  and  for  that 
purpose  we  make  the  subjoined  extract  from 
the  opinion  in  that  case,  viz.  :  *'The  high- 
est court  of  that  state  [New  York]  has  had, 
twice,  at  least,  occasion  to  consider  and  ex- 
pound the  purpose  and  scope  of  the  statute, 
and  has  emphatically  announced  that  its  in- 
tent was  to  prevent  the  use  of  the  name  of  a 
person  not  interested  In  a  firm,  and  thus  in- 
ducing a  false  credit,  to  which  it  was  not 
entitl^ ;  and  this,  on  the  strength  of  a  name 
which  had  been  withdrawn,  or  which  there 
was  no  authority  to  use.  It  was  against 
fraud  and  imposition  which  might  be  prac- 
ticed upon  innocent  parties  who  dealt  with 
the  person  who  transacted  business  in  the 
name  of  a  party  whose  interest  had  ceased,  . 
or  who  never  had  any  in  the  same,  that  the  I 
statute  was  directed.  Beyond  this  the  statute 
cannot  be  extended  by  implication,  or  even 
by  a  liberal  construction.  Zimmerman  v. 
Brhard,  83  N.  Y.  74,  88  Am.  Rep.  896; 
Wood  V.  Erie  R,  Go.  72  N.  Y.  198,  28  Am. 
Rep.  125;  Verona  Cent.  Cheeee  Oo.  v.  Mur- 
taugh,  50  N.  Y.  814;  Houston  v.  Moore,  18 
U.  8.  5  Wheat.  66,  5  L.  ed.  82 ;  United  States 
V.  Eirby,  74  U.  8.  7  Wall.  486,  19  L.  ed. 
280;  Harris  v.  RunnOs,  58  U.  8.  12  How. 
83,  18  L.  ed.  903." 

Having  made  the  foregoing  analysis  of  the 
New  York  jurisprudence  on  the  subject,  and 
cited  the  foregoing  decisions  of  the  courts  of 
that  state,  we  made  the  following  applica- 
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tion  of  the  principle  announced  to  the 
under  consideration,  namely:  "We  fully 
concur  with  that  able  court,  and  hold  that 
the  object  of  the  law  was  to  prevent  the  ob- 
taining and  enforcing  of  credit  secured  by 
fraudulent  representations,  and  that  it  was 
not  designed  to  prevent  the  innocent  infringer 
of  its  prohibition  from  giving  credit,  uid 
after  it  was  given  and  the  da^  of  settlement 
had  come,  from  demanding  reimbursement  or 
satisfaction,  to  the  full  extent  of  his  rights, 
from  the  benefited  obligor.  It  would  he  in 
the  highest  degree  inequitable  and  unjust  to 
permit  a  debtor  to  repudiate  a  contract,  the 
fruit  of  which  he  retains.  The  penalty  at- 
tached to  an  infraction  of  the  law  could  be 
inflicted,  in  a  criminal  prosecution,  only  at 
the  instance  of  one  wronged  by  the  obtaining 
of  an  unfair  or  undue  advantage,  procured 
by  false  and  fraudulent  representations  by 
one  clearly  in  contravention  of  law.  What- 
ever the  statute  and  the  penalty  affixed  to  its 
violation  may  he,  we  are  clear  that  the  pen- 
alty cannot  l>e  extended  to  a  civil  case,  where 
the'  action  is  to  recover  money  from  one  to 
whom  it  was  lent,  or  to  whom  credit  was 
given,  who  was  not  deceived,  and  who  lost 
nothing  by  his  dealings  with  his  creditor. 
.  .  .  Dwar.  8tat.  248;  Sedgw.  Stat  A 
Const.  L.  78 ;  Taylor  v.  Paterson,  9  La.  Ann. 
252 ;  Simms  v.  Bean,  10  La.  Ann.  846."  See 
also,  to  same  effect,  HaUiday  v.  Brideteell, 
86  La.  Ann.  288,  and  Sueeession  of  Bo/enseken^ 
29  La.  Ann.  711.  Taking  the  opinion  in 
KenVs  Case  as  our  guide,  it  is  clear  that, 
under  either  the  New  York  or  Louisiana 
statute,  it  is  the  transaction  of  a  business 
that  is  aimed  at^  and  that  it  is  the  partner 
violating  its  terms,  and  not  his  customer, 
who  incurs  its  penalty. 

But  counsel's  contention  goes  further,  and 
is  to  the  effect  that,  noth withstanding  the 
debtor  of  such  a  partnership  cannot  be  heard 
to  plead  the  nullity  of  his  enga^ments  on 
account  of  the  creditor's  violation  of  the 
statute,  ^et  that  that  rule  of  exclusion  has 
no  application  to  a  third  person,  such  as  a 
third  possessor.  While  it  is  true  that  a  third 
possessor,  holding  title  to  property  judicially 
mortgaged  for  his  vendor's  debt  may  collat- 
erally attack  the  validity  of  the  judgment 
which  is  the  foundation  of  the  judicial  mort- 
gage which  is  sought  to  be  enforced  asrainst 
It,  (Bernard  T.  Vignaud,  10 Mart.  (La.)  482,) 
and  show  that  same  is  null  for  any  cause 
inherent  to  the  judgment  itself,  (Boets  ▼. 
Wilson,  19  La.  478,)  yet  his  rights  in  this 
respect  are  just  the  same  as  l£oee  of  his 
vendor,  as  judgment  debtor, — no  greater,  and 
nothing  less.  Between  the  vendor  and  vendee 
there  is  a  privity  of  contract  which  entitles 
the  latter  to  exercise  any  rights  of  the  former, 
for  his  protection,  notwithstanding  he  mar 
have  renounced  or  abandoned  them.  But  it 
cannot  be  argued  from  that  premise  that  the 
third  possessor  could  exercise  the  rights  of 
the  state,  and  invoke  the  penalty  of  the  stat- 
ute against  his  vendor's  creditor  in  a  manner 
different,  or  more  effectively,  than  his  vendor 
could  have  done.  To  assent  to  such  a  propo- 
sition would  be  to  say  that  the  debtor  might 
do  indirectly  what  he  would  not  be  permitted 
to  do  directly.     We  are  clearly  of  opinion 
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that  this  exception  of  the  warrantor  was  cor- 
rectly overruled. 
His  second  exception  is  tantamount  to  a 

glea  of  disseisin ;  and,  subsequent  to  same 
einjj  filed,  plaintiff  filed  a  supplemental 
petition  admitting  the  seizure  and  sale  un- 
der Jl.  Ja,  of  certain  property  of  Thompson, 
in  the  parish  of  Acadia,  and  requested  the 
court  to  permit  him  to  credit  his  judgment 
with  the  net  proceeds  of  the  sale.  The  nec- 
essaij  leave  was  granted,  the  jud^ent  ac- 
cordingly creditedf  and  the  exception  over- 
ruled and  it  passed  out  of  the  case.  That 
was  the  proper  solution  of  the  exception  and 
the  ruling  was  undoubtedly  correct. 

A  further  objection  is  urged  in  argument 
as  one  arising  on  the  lace  of  the  plaintiff's 
petition  and  judicial  mortgage,  to  the  effect 
that  the  registry  of  the  judgment  was  effected 
on  the  day  following  that  on  which  it  was 
signed ;  and  further,  to  the  effect  that  plain- 
tiff admits  that  at  the  time  of  registi^  the 
warrantor,  Evans,  was  the  owner  by  purchase 
from  his  debtor,  Thompson,  though  his  title 
was  not  registered  until  the  day  after  his 
judicial  mortgage  was  recorded,  and  conse- 
quently his  property  was  not  affected  by  it. 
Citing  this  state  of  facts,  counsel  makes  ref- 
erence to  the  provisions  of  Rev.  Stat. ,  g  2501, 
requiring  notaries  to  deposit  all  acts  passed 
by  them  In  country  parishes  in  the  recorder's 
offices  "  within  fifteen  days  at  furthest  after 
same  shall  have  been  passed,"  and  also  to 
those  of  Act  No.  148  of  1888,  declaring  that 
judicial  mort^aees  shall  only  take  effect 
from  the  day  of  the  adjournment  of  the  court 
rendering  the  judgment,  and  insists  that,  in 
the  first  place,  the  law  imposed  no  duty  on 
the  warrantor  to  file  his  deed  of  sale,  and 
have  it  recorded,  until  after  the  lapse  of  fif- 
teen days  from  the  9th  of  December,  1890,  the 
date  of  its  passage  before  the  notary,  and, 
in  the  second  place,  that  the  registry  of 
plaintiff's  judgment  on  the  day  after  it  was 
signed  had  no  effect  until  after  the  adjourn- 
ment of  the  court  rendering  the  judgment 

The  answer  to  the  first  proposition  is  plain ; 
and  it  Is  that  the  section  of  the  statutes  quoted 

fives  to  notaries  no  limit  within  which  to 
le  acts  passed  by  them,  but  requires  them, 
absolutely,  to  file  them  **  within  fifteen  days 
at  furthest  after  the  same  shall  have  been 
passed. "  It  makes  it  permissible  for  same  to 
be  filed  at  any  time  after  their  passage.  The 
Code  declares,  in  most  emphatic  terms,  that 
the  judicial  mortgage  takes  effect  from  the 
"day  on  which  the  judgment  is  recorded," 
etc.  Rev.  Civil  Code,  arts.  8322,  8329.  And 
this  without  regard  to  the  date  on  which  the 
court  rendering  the  judgment  adjourned. 
This  question  was  carefully  examined  and 
decided  in  Gkafe  v.  WaXker,  89  La.  Ann.  85, 
and  we  are  of  opinion  that  the  opinion  there- 
in announced  Is  correct,  and  will  bear  the 
test  of  the  closest  scrutiny,  and  it  is  conse- 
quently affirmed.  It  is  true  that  Act  No.  148 
of  1888  has  been  since  enacted,  but  that  stat- 
ute does  not  militate  against  the  force  and 
<dlect  of  that  decision,  as  an  examination  of 
it  will  attest  that  It  Is  restricted  to  the  rank 
of  conflicting  judicial  mortgages,  and  has  no 
application  to  the  parish  of  Orleans.  Its 
provisions  are  as  follows,  viz.  :  ''The  judl- 
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clal  mortgage  takes  effect  from  the  day  on 
which  the  judgment  is  recorded  in  the  manner 
hereinafter  directed :  orovided,  that  judg- 
ments, the  parish  of  Orleans  excepted,  ren- 
dered at  any  term  of  court,  shall  have  no  ef- 
fect to  create  a  Judicial  mortgage  as  between 
judgment  creditors,  until  from  the  day  of 
adjournment  of  the  term  at  which  the  same 
was  rendered,  although  recorded  prior  to  the 
adioumment  of  said  term."  Act  No.  143  of 
18o8.  Thev  are  clear  to  the  effect  that  they 
do  not  appiv  to  the  parish  of  Orleans,  and 
are  limited  in  their  effect  to  the  rank  of  con- 
flicting judicial  mortgages  in  other  parishes 
of  the  state.  On  the  evidence  it  is  clear  that 
plaintiff's  judgment  was  rendered  and  signed 
in  the  parish  of  Orleans,  and  that  plaintiff's 
mortgage  is  the  only  one  on  the  defendant's 
property.  Under  the  Statute  of  1888,  as  well 
as  under  the  Code,  the  registry  of  plaintiff's 
judgment  operated  as  a  mortage  on  Thomp- 
son's property  from  the  date  it  went  to  record 
in  the  parish  of  St.  Landry.  That  statute 
conformed  article  555  of  the  Code  of  Practice 
to  Rev.  Civil  Code,  arts.  8822  and  8829,  as 
interpreted  in  the  WaXker  Ca$e,  only  altering 
the  rank  of  competing  mortgages  so  as  to 
prevent  any  inequality  in  the  payment  of 
several  judgments  renaered  at  the  same  term 
of  court,  though  registered  in  the  book  of 
mortgages  at  different  dates. 

We  have  given  this  case  most  careful  con- 
sideration, and  arise  from  the  study  of  it 
with  the  clear  conviction  that  the  judgment 
appealed  from  is  correct. 

Judgment  afflmMd, 

A  petition  for  rehearing  was  subsequently 
filed  in  response  to  which  the  following  opin- 
ion  was  rendered : 

This  application  is  made  for  the  exclusive 
purpose  of  obtaining  an  alteration  of  the 
judgment  appealed  from,  which  is  absolute, 
and  orders  the  hypothecated  property  uncon- 
ditionally sold  to  pay  the  hypothecary  in- 
debtedness of  his  judgment  debtor,  Thomp- 
son, the  appellant's  contention  being  that 
plaintiff  is  only  entitled  to  a  judgment  in 
the  alternative,  commanding  defendants  and 
third  possessors  ''either  to  give  up  the  prop- 
erty, or  pay  the  amount  for  whicn  it  stands 
hypothecated."  Code  Pr.  arts.  68,  74.  We 
are  of  opinion  that  he  is  entitled  to  this 
amendment.  Vide  Deeobry  v.  Cktrmena^  9  La. 
Ann.  180.  Taking  that  case  as  our  {^uide, 
we  will  so  alter  our  decree  as  to  make  it  con- 
form  thereto,  but  for  that  purpose  a  rehear- 
ing  is  unnecessary.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  and 
decree  appealed  from  be  so  altered  in  phrase- 
ology and  amended  as  to  read  as  follows, 
viz.  :  "It  is  ordered,  adjudged,  and  decreed 
that  the  defendants  deliver  up  the  hypothe- 
cated property  which  is  described  in  the 
plaintiff's  petition  to  be  sold  in  satisfaction 
of  the  plaintiff's  and  appellee's  hypothecary 
claim,  as  set  forth  in  his  petition,  viz.  :  The 
sum  of  thirty-seven  hundred  and  sixty-eight 
and 90.100ths dollars,  (|3,768.90,)  with  5  per 
cent  per  annum  interest  from  March  21,  1890, 
until  paid,  and  costs,  subject  to  a  credit  of 
eleven  hundred  and  forty-eight  and  92  lOOtha 
dollars,  ($1,148.92)  with  like  interest    And 
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it  is  further  ordered  and  decreed  that,  in  de- 
fault of  defendants'  surrendering  said  prop- 
erty for  sale  as  aforesaid  within  ten  days  from 
demand,  said  defendants  pay  to  the  plaintiff 
the  aforesaid  sum,  with  interest  and  costs  of 
suit,  not  including  costs  of  seizure  and  sale 
of  the  mortgaged  property,  which  must  be 


paid  from  the  proceeds  of  sale  when  made; 
the  costs  of  appeal  to  be  taxed  against  the 
j^laintifC  and  appellee."  It  is  further  and 
Unally  ordered  and  decreed  that,  as  thu* 
amended,  our  former  judgment  remain  un- 
disturbed. 
Rehearing  rrfitsed. 


"WISCONSIN  SUPREME  COURT. 


NORTHERN     PINE-LAND   CO.,    Beapt., 

V. 

A.  A.  BIGELOW  &  CO.  st  al.,  AppU. 
(84  Wis.  Iff7.) 

1  •  The  dlTision  fbr  dockag^e  and  wliarf- 
tLg%  purposes  between  riparian  pro- 
prietors of  the  water  firont  oovered  by 
shallow  water  where  both  the  shore  line  and 
the  hoe  of  navigable  water  are  Irreffular,  should 
be  made  by  dividing  the  navigable  water  front 
between  them  in  proportion  to  the  iength  of 
their  actual  shore  lines  taken  according  to  the 
general  trend  of  the  shore,  and  the  line  of  navi- 
gability which  is  to  be  divided  should  be  taken 
according  to  its  general  trend  between  the  points 
where  it  is  intersected  by  lioes  which  bisect  the 
angles  made  by  the  shore  at  the  headlands  con- 
stituting the  extremities  of  the  cove  on  which 
the  lands  to  be  divided  are  situated. 

8.  The  meander  line  of  a  g^ovemment 
surrey  alonic  a  navigable  bay  is  not  to 


be  taken  as  the  shore  line  for  the  purpose 
of  determining  the  respective  rights  of  coter- 
minus  riparian  owners  of  lands  fronting  on  the 
bey. 
8.  A  werbal  ai^^reement  vacogniMing  a. 
boundary  line  which  is  not  then  in  cUfl* 
pnte  is  not  binding  as  to  the  boundary,  espe- 
cially when  made  by  a  lessee  who  had  no  author^ 
ity  to  make  any  agreement  on  the  subjects 

(Orion,  J.,  diMonte.) 

(January  [81,  1606.) 

APPEAL  by  defendants  from  a  Jadgment  of 
the  Circuit  Court  for  Bayfield  County  to 
review  a  Judgment  establishing  the  boundary 
line  between  the  rights  of  plaintiff  and  defend- 
ant in  the  shallow  waters  of  the  Chequamegon 
bay.  Lake  Superior.    Bwened. 

Statement  by  Cascodayt  J.: 

The  complaint  alleges,  in  effect,  that  the 
plaintiff  ia  the  owner  in  fee  of  a  atrip  of  land 


Nora.— Hks  Mvigion  of  a  water  fronts  aUwrian^  and 
fiaU  between  adjoining  riparian  ownerv. 
While  there  may  be  cases  in  which  a  rule  appli- 
cable to  the  division  of  alluvion  or  flats  might 
not  be  applicable  to  a  water  front,  the  subject- 
.  matter  in  the  several  cases  is  usually  treated  as  no 
nearly  analogous  that  a  rule  adapted  for  one  class 
of  property  maybe  regarded  as  at  least  indicating 
a  mode  of  dividing  another. 

OeneridnOm, 

Alluvial  deposits  cannot  be  divided  between  ad- 
joining proprietors  without  taking  Into  account 
the  whole  extent  of  the  shore  before  which  they 
were  formed,  so  as  to  leave  the  remainder  In  such 
a  way  as  to  enable  each  proprietor  entitled  to  a 
portion  to  have  his  share.   Jones  v.  Johnston,  60  U. 

5.  18  How.  160,  16  L.  ed.  880;  Johnston  v.  Jones,  66 
U.  8.  llBlack,  222, 17  L.  ed.  120. 

The  estabhshment  of  the  lines  of  one  proprietor 
aorov  flats  in  a  cove  is  not  necessarily  conclusive 
of  the  direction  of  the  lines  of  other  proprietors 
acroM  flats  in  the  same  cove.  Boston  v.  Richard- 
son, 18  Allen,  151. 

Unless  the  land  is  situated  on  a  cove,  or  there  are 
other  droumstanoes  to  modify  the  rule,  if  a  pro- 
prietor succeeds  in  establishing  one  of  the  lines 
across  flats,  the  others  should  be  taken  to  be  par- 
allel to  it,  so  as  to  give  an  equal  width  at  low  water 
as  at  high  water  mark.    Valentine  v.  Piper,  22  Pick. 

06,  88  Am.  Deo.  716;  Drake  v.  Curtis,  0  Gush.  447, 
noU:  Piper  v.  Richardson,  9  Met.  168. 

The  flats  must  be  in  front  of  the  upland,  that  is 
directly  to  the  sea  from  which  the  tide  flows,  by 
lines  as  nearly  as  practicable  perpendicular  to  the 
ine  of  the  shore.    Porter  v.  Sullivan,  7  Gray,  448. 

To  ascertain  the  flats  to  be  distributed  in  a  cove 
formed  by  divergent  lines,  a  base  line  should  be 
drawn  across  the  mouth  of  the  cove  from  headland 
to  headland  at  high- water  mark,  and  from  the  ends 
21L.R.A. 


of  this  line  other  Unes  projected  at  right  angle* 
to  low- water  mark;  and  if  a  line  so  projected  con- 
flicts with  a  line  projected  from  a  base  line  drawn 
across  the  mouth  of  an  adjoining  cove,  the  divis* 
ion  line  between  the  two  coves  is  to  be  projected 
at  an  equal  angle  to  each  base  line.  Woosoo  ▼• 
Wonson,  14  Allen,  71. 

In  a  note  to  Com.  ▼.  Rozbury,  9  Gray,  451,  th* 
editor,  beginning  on  page  621,  tabulates  the  ru]e» 
applicable  in  Massachusetts  to  the  division  of  flats, 
as  the  same  are  derived  from  decisions  and  diota 
of  the  Massachusetts  court* 

Circumstances  may  require  a  modification  of 
any  rule.    Rlgin  v.  Beckwith,  VI9  IlL  876b 

The  divieion  to  be  pnportUmaL 

Bach  riparian  proprietor  is  entitled  tosuoli  a  pro- 
portion of  the  alluvion  as  his  frontage  bears  to  the 
total  alluvion  to  be  divided.  Delord  v.  New  Or- 
leans, 11  La.  Ann.  099. 

To  divide  alluvion  on  a  river  bank,  ascertain  the* 
length  of  the  old  shore  line  and  of  the  part  of  it 
belonging  to  each  proprietor;  measure  off  for  each 
one  a  part  of  the  new  line  in  proportion  to  what  he 
held  on  the  old  line;  draw  lines  from  the  points  of 
division  on  the  old  bank  to  the  points  of  dlvisloii 
on  the  new  line.  Batchelder  y.  Keniston,  Si  N.  U. 
486, 12  Am.  Rep.  143. 

To  apportion  accretions,  measure  the  entire  tir* 
er  front  as  it  was  when  the  lots  were  laid  out;. 
measure  a  line  drawn,  as  nearly  as  may  be,  with 
the  thread  of  the  stream  past  the  shore  line  so- 
measured;  divide  the  middle  line  into  as  many 
equal  parts  as  there  are  feet  in  the  shore  line;  giv» 
to  each  proprietor  as  many  parts  as  his  property 
measures  in  feet  on  the  shore  line  and  connect  th» 
corners  with  straight  lines.  Kehr  y.  Snyder,  114 
HL  818, 66  Am.  Rep.  866. 

Alluvion  is  to  be  divided  as  follows:  Measure' 
the  whole  extent  of  the  ancient  line  of  the  pro* 


See  also  22  L.  R.  A.  501;  31  L.  R.   A.  B17;  44  L.  K.  A.  814. 
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of  about  1,200  feet  frontage  on  Chequamegon 
bay,  on  Lake  Buperior,  and  being  between 
said  bay  and  the  Chicago,  St  Paul,  Minne- 
apolis &  Omaha  Railroad  Company,  and 
bounded  northeasterly  by  the  section  line 
between  sections  5  and  6,  and  southwesterly 
by  a  line  parallel  to  it,  all  being  in  Wash- 
burn, Bayfield  county,  Wis.  ;  that  the  de- 
fendants are  the  owners  in  fee  of  a  similar 
strip  of  land.  Joining  it  on  the  northeast,  and 
having  a  frontage  on  said  bay  of  about  1,200 
feet,  and  being;  between  said  bay  and  said 
'  railroad,  and  bounded  on  the  west  by  said 
section  line,  and  on  the  east  by  a  line  parallel 
to  it ;  that  the  plaintiff  and  defendants  each 
have  and  operate  large  and  expensive  mills 
on  their  respective  parcels  of  land,  and  each 
have  constructed,  and  now  maintain,  i  dock 
extending  from  their  respective  parcels  of 
land  into  the  waters  of  said  bay,  to  the  navi- 
gable portion  thereof , —that  is  to  sajr»  where 
the  same  is  sixteen  feet  in  depth,— in  aid  of 
navigation,  for  the  purpose  of  storing  there- 
on, and  shipping  therefrom  by  water,  the 
lumber  manufactured  by  said  mills  respect- 
ively ;  that  the  directions  of  said  docks,  so 
projecting  into  the  water,  are  shown  by  the 
maps  annexed ;  that  said  mills  are  respect- 
ively situated  on  the  indentation  of  saidbay, 
about  one  mile  in  depth,  and  having  a  shore 
line  of  about  nine  miles  in  length,  the  cur- 
vature of  the  shore  of  said  indentation  being 
in  general  slight  and  regular,  as  shown  by 
the  map  in  evidence ;  that  said  lands  of  the 
respective  parties  are  indispensable  to  their 


respective  mills,  and  are  valuable  chiefly  be- 
cause they  border  on  the  waters  of  said  bay, 
and  afford  piling,  storage,  shipping,  boom* 
age,  and  dockage  facilities  for  said  saw- 
mills; that  the  defendants  are  encroachi ne- 
on the  water  frontage  of  the  plaintiff,  and 
upon  its  riparian  rights;  and  it  demanda 
Judgment  fixing  the  riparian  boundary  line 
between  said  parcels  of  land,  from  the  shore 
to  navigable  water  in  front  thereof.  The  an- 
swer consists  of  admissions,  denials,  and 
counter  allegations.  At  the  close  of  the  trial 
the  court  found,  as  matters  of  fact,  in  effect, 
that  the  allegations  of  the  complaint  are  all 
true ;  that  in  1886  Rood  &  Maxwell  entered 
into  the  possession  of  the  lands  of  the  plain- 
tiff under  a  ten-year  lease  from  the  plaintiff, 
and  built  the  sawmill  and  docks  now  situated 
thereon  in  1887 ;  that  the  defendants  claimed 
that  the  boundary  line  between  their  prop- 
erty and  the  plaintiff's  was  said  section  line 
extended  into  the  lake;  that  in  January. 
1887,  Rood  A  Maxwell,  desiring  to  get  240 
feet  of  the  frontage  east  of  said  section  line, 
so  that  they  could  have  room  to  locate  their 
mill,  agreed  with  the  defendants  that  in  con- 
sideration of  their  allowing  the  defendants 
to  run  their  logging  railroad  through  said 
land,  the  said  Rood  &  Maxwell  should  have 
the  water  privilege  so  desired,  to  extend  fronk 
the  said  section  line  at  the  shore  into  the 
lake  1,000  feet;  that  in  pursuance  of  said 
agreement  defendants  drove  a  row  of  piles 
on  said  line  out  a  distance  of  1,000  feet,  and 
for  which  Rood  &  Maxwell  agreed  to  pay 


prieton  on  the  river,  and  aaoertaln  how  many  feet 
eaoh  proprietor  owned  on  this  line;  divide  the 
newly  formed  river  line  into  equal  parts  and  ap- 
propriate to  each  proprietor  as  many  of  these  parts 
as  he  owned  feet  on  the  old  line;  and  then  draw 
lines  from  the  points  at  which  the  proprietors  re- 
spectively bound  on  the  old,  to  the  points  thus  de- 
termined as  the  points  of  division  on  the  new  shore. 
This  rule  is  to  be  modifled  under  particular  cir- 
cumstances; for  instance,— if  the  ancient  margin 
has  deep  indentations  of  sharp  projections,  the 
general  available  line  on  the  river  ouirht  to  be 
taken,  and  not  the  actual  lenffth  of  the  shore  as 
thus  elongated.  Deerfleid  v.  Arms,  17  Pick.  46,  28 
Am.  Dec.  276. 

That  rule  has  been  approved  in  Johnston  v. 
Jones,  06  U.  S.  1  Blacic,  »S,  17  L.  ed.  120,  and  f ol- 
lowed  in  Hopkins  Academy  Trustees  v.  Dickinson, 
9Cush.  56S. 

If  there  is  a  grant  by  the  state  of  land  under 
water  to  riparian  proprietors,  the  land  should  be 
divided  by  drawing  a  line  from  the  extreme  points 
of  the  grant  in  the  general  direction  in  which  it 
extends,  and  then  giving  each  proprietor  his  pro- 
portion of  this  Une  according  to  the  length  of  his 
shore  line,  and  connecting  the  respective  comers 
by  straight  lines.   0*Donnell  v.  Kelsey,  10  N.  Y. 

The  dMtUm  Hn€S  to  run  as  nearly  aa  poMOOe  at 
fioAt  angles  MfUh  thewaUr  Une, 

Whenever  it  Is  possible  to  do  so  the  effort  seems 
to  be  to  run  the  diviaion  lines  at  right  angles  with 
a  base  line  which  represents  as  nearly  as  may  be 
the  water  line  or  thread  of  the  stream. 

When  the  lines  of  the  upland  reach  the  shore, 
they  must  thereafter  run  at  right  angles  to  the 
stream.    Wood  v.  AppaU  63  Pa.  210. 

The  lines  are  to  be  extended  at  right  angles  with 
21  L.  R.  A. 


the  course  of  the  stream.  CSark  v.  Oampau,  V^ 
MIob.82S. 

The  course  of  the  stream  will  be  determined  br 
its  thread.  Bay  aty  Gaa-Light  Ca  v.  Industrial 
Works,  28  Mich.  18S. 

Accretions  on  a  river  are  to  be  apportioned  by 
extending  the  original  river  frontage  of  the  re- 
spective lots  as  nearly  as  possible  at  right  aoglea 
with  the  course  of  the  river  to  the  thread  of  the 
stream.   HiUer  v.  Hepburn,  8  Bush,  826. 

In  running  out  the  side  lines  of  a  riparian  pro- 
prietor on  a  river  not  navigable,  whose  course  la 
straight,  they  are  to  be  extended  from  their  respect- 
ive  termini  on  the  shore,  at  right  angles  to  tlie 
course  of  the  river,  to  the  center  of  the  stream. 
Knight  V.  Wilder,  2  Cush.  20O,  48  Am.  Deo.  660. 

Under  the  New  Jersey  statute,  which  permits 
the  owners  of  land  fronting  on  tide  water  to  im- 
prove out  into  the  water,  if  the  high-water  line  la 
substantially  a  straight  line,  the  side  lines  of  the 
improvements  must  be  extended  at  right  angles 
with  the  high-water  line.  If  the  high- water  line 
is  not  straight,  the  extent  of  the  shore  front  must 
be  divided  proportionately  among  the  riparian 
owners.  Delaware,  L.  ft  W.  B.  Go.  v.  Hannon,  AT 
N.  J.  L.  276. 

Wharves  constructed  by  the  dilTerent  subdivis- 
ions of  a  city  on  a  river  bank  should  be  at  right 
angles  to  the  levee.  Municipality  No.  2  v.  Munici- 
pality No.  1, 17  La.  678. 

Flats  in  the  bed  of  a  fresh-water  stream  into 
which  the  tide  flows  but  from  which  it  wholly  ebha 
are  to  be  divided  between  adjoining  proprietorB, 
where  it  is  Impracticable  to  extend  the  line  our.  of 
the  oove  to  low- water  mark,  by  straight  linea 
drawn  from  the  points  where  the  division  lines  of 
the  owners  end  on  the  bank  to  and  at  right  anglea 
with  the  center  line  of  the  tide  channel  at  the  or- 
dinary stage  of  the  water.  Tappan  v.  Boston 
Water  Power  Co.  16  L.  B.  A.  858, 157  Muss.  2L 
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one  half  the  expense ;  that  the  line  on  which 
eaid  piles  were  so  driven  is  marked  on  the 
map  **  Defendants'  Line ."  that  the  plaintiff's 
agent  at  Wa^burn  was,  by  one  of  the  de- 
fendants, informed  of  such  agreement;  that 
the  defendants  built  their  docks  without  con- 
sulting the  plaintiff ;  that  the  town-site  com- 
pany of  whom  the  defendants  purchased  the 
property  where  said  docks  were  built  had 
informed  the  defendants  that  the  boundary 
line  run  with  the  section  line ;  that  before 
the  commencement  of  this  action  Rood  & 
Maxwell  assigned  their  interest  in  said  lease 
to  the  Northern  National  Bank,  by  chattel 
mortgage,  and  the  bank  sold  the  same  to 
Oook,  Griggs  &  Boutin,  and  they  transferred 
the  same  to  the  plaintiff ;  that  Exhibit  B, 
attached,  gives  tne  general  contour  of  the 
bay;  that  Exhibit  A*  attached,  is  a  map 
made  by  the  agreement  of  the  parties  under 
the  direction  of  the  court,  and  shows  the 
meander  line  of  the  government  survey  of 
the  shore  of  that  portion  of  the  bay  in  ques- 
tion, and  designates  the  same  by  the  letters, 
A,  B,  C,  and  also  the  line  of  navigable  water 
«Xbat  Bzhlbit  was  substantially  ss  folio  vs: 


in  front  thereof,  and  designates  th«  same  by 
the  letters,  D,  £,  F,  and,  for  the  purposes 
of  the  decision,  considers  the  waters  between 
the  two  lines  as  "a  cove;"  and  said  Map  Z 
also  gives  the  situation  of  the  lands  of  the 
respective  parties  to  the  bay,  and  to  each 
other,  and  the  general  condition  and  sitoa- 
tion  of  the  land  and  water,  as  referred  to-  in 
the  opinion.  And  as  conclusions  of  law  the 
court  found,  in  effect,  that  the  boundary  line 
between  the  respective  parties,  so  far  as  their 
riparian  rights  are  concerned,  is  as  follows : 
Beginning  at  the  point  where  the  section  line 
between  said  sections  intersects  the  meander 
line  of  the  waters  of  the  bay ;  from  thence 
south,  89  dej^reesand  28  minutes  east,  2,47S.8 
feet,  as  indicated  on  Map  X  by  line,  B,  E ; 
that  the  dock  of  the  defendants  encroaches  on 
the  riparian  rights  of  the  plaintiff ;  that  the 
said  verbal  agreement  between  Rood  A  Max- 
well and  the  defendants  is  void,  and  not 
binding  on  the  plaintiff;  that  the  plaintiff 
is  entitled  to  judgment  in  accordance  with 
this  findinff,  and  the  agreement  of  the  parties 
fixing  the  boundair  line  between  them ;  and 
for  the  removal  of  so  much  of  defendants* 
dock  as  encroaches  on  the  plaintiff's  riparian 
rights,  but  without  damages  or  costs,  except 
one  half  the  clerk's  fees  and  state  tax.  From 
the  judgment  entered  thereon  the  defendants 
bring  this  appeal. 

Mu$n.  Tomklns  A  Harrill,  for  appel- 
lants: 

The  side  lines  of  each  owner  should  be 
extended  to  the  nearest  point  on  the  line  of 


When  the  side  lines  of  the  cove  diverge  from  tbe 
head  to  the  mouth,  so  that  the  mouth  Is  wide  and 
open,  tbe  flats  are  to  be  divided  by  drawlnff  a  base 
line  across  the  mouth  of  the  oove  and  then  run- 
oing  lines  at  right  angles  with  the  base  line  to 
the  oomers  of  the  abutting  lots,  so  as  to  divide 
the  flats  bj  perpendicular  lines.  Gray  v.Deluoe,  6 
Cush.9. 

The  mere  fact  that  a  lot  is  situated  on  a  headland 
is  not  enough  to  show  that  in  the  division  of  flats 
in  front  of  it  the  side  lines  should  diverge.  If  there 
are  other  lots  on  the  headland,  and  the  shore  Is 
not  shown  to  be  convex.  Winnlsimmet  Ca  v. 
Wyman,  11  Alien,  48SL 

To  divide  a  water  front  on  a  river,  a  line  will  be 
•drawn  along  the  main  channel  of  the  river  In  the 
direction  of  the  general  course  of  the  current,  and 
tines  drawn  at  right  angles  with  this  to  the  orig- 
inal  comers  of  the  division  lines  of  the  riparian 
proprietors  on  tbe  shore.  Thornton  v.  Grant,  10 
B.  I.  488, 14  Am.  Rep.  701. 

Where  a  straight  harbor  line  has  been  established, 
the  dividing  lines  of  tbe  riparian  proprietors  are 
to  be  marlced  by  lines  run  at  right  angles  with  it 
to  the  points  where  the  dividing  lines  of  the  up- 
land reach  the  water,  and  Indentations  or  elbows 
in  the  front  of  a  proprietor's  land  are  not  to  be 
taken  into  account,  for  the  purpose  of  lengthen- 
ing his  line.  Abom  v.  Smith,  12  it.  I.  870;  Man- 
chester V.  Point  Street  Iron  Works,  18  B.  L  866. 

Where  the  outer  Jxmndary  U  not  etraighL 


Most  of  the  cases  upon  this  sub^t  have  arisen 
under  the  Massachusetts  colonial  ordinance,  which 
irranted  the  owners  of  upland  the  flats  in  front  of 
their  land  to  low- water  mark  or  to  the  width  of  100 
rods.  Uuder  that  ordinance  of  course  everything 
must  be  with  reference  to  low- water  mark. 
«1  li.  R.  A. 


The  line  must  be  ran  towards  low-water  mark. 
Thornton  v.  Foss,  26  Me.  40S. 

A  creek  from  which  the  tide  ne^er  wholly  ebba 
is  a  boundary  to  flats.  Drury  v.  Midland  B.  Co- 
rn Ma8S.58L 

Where  there  are  within  a  oove  channels  from 
which  the  tide  does  not  ebb,  they  will  give  the  di- 
rection In  which  the  lines  dividing  tbe  flats  must 
run.   Walker  v.  Boston  ft  M.  B.  8  Cush.  28. 

Tbe  nearest  natural  channel  from  which  the  tide 
does  not  entirely  ebb  will  determine  the  direction 
In  which  the  lines  across  the  flats  will  ran;  and 
when  the  channel  is  substantially  perpendicular  to 
the  shore,  the  division  lines  are  to  be  made  to  it  in 
the  most  dlreot  course.  Atty-Gen.  v.  Boston 
Wharf  Co.  13  Gray.  668. 

But  a  fresh- water  stream  flowing  through  a  oove 
from  which  the  tide  wholly  ebbs  is  not  a  channel 
beyond  whidh  the  right  to  flats  cannot  extend,  nor 
which  will  determine  the  course  of  the  lines  divid- 
ing the  flats.  Tappan  v.  Boston  Water  Power  Go. 
16  L.  K.  A.  868, 167  Mass.  24. 

Tbe  consequence  of  this  was  that  in  dividing 
flats  in  a  oove  from  which  the  tide  did  not  entirely 
ebb  a  diflTerent  course  must  be  pursued  than  in 
cases  where  the  oove  was  at  times  wholly  above 
water. 

Where  the  cove  is  irregular  In  outline  and  ts 
traversed  by  channels  from  which  the  tide  does 
not  ebb,  the  most  that  oan  be  done  is  to  aporoxi- 
mate  as  nearly  as  possible  to  the  rules  established, 
so  as  to  give  to  each  proprietor  his  fair  and  equal 
share.    Walker  v.  Boston  ft  M.  B.  supra. 

In  a  cove  from  which  the  tide  does  not  ebb,  the 
flats  are  to  be  divided  among  the  proprietors  of  the 
upland  by  giving  to  each  proprietor  the  same  pro- 
portion In  width  at  extreme  low- water  mark  as  at 
ordinary  high-watermark  and  drawing  the  side 
lines  straight    Wonson  v.  Wonson,  14  Allen,  71. 
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navigability,  giving  to  each  the  water  line  in 
front  of  his  own  land. 

Alforn  V.  Smith,  13  R  I.  870. 

The  boundary  line  is  the  shortest  line  which 
<An  be  drawn  from  the  up-land  boundary  to 
ibe  harbor  Une. 

IhuTion  V.  Taylor,  9  Me.  42,  23  Am.  Dec. 

The  gist  of  the  action  seems  to  be  that  the 
plaintiff  desired  to  use  the  water  to  the  east  of 
its  dock  for  the  purpose  of  booming  grounds 
n  nd  place  for  holding  logs.  As  we  understand 
the  decision  in  the  case  of  Union  Mill  Oo.  v. 
Shores,  66  Wis.  476,  the  booming  of  logs  at  or 
near  the  shores  of  the  lake  is  simply  a  private 
use  for  the  storage  and  safe  keeping  of  logs 
«nd  cannot  be  held  to  be  in  aid  of  navigation. 

See  also  AUee  v.  Northwestern  U.  Packet  Co, 
68  U.  8.  21  Wall.  889,  22  L.  ed.  619. 

Each  case  in  the  books  seems  to  be  a  law 
unto  itself,  depending  upon  the  particular  cir- 
cumstances surroundmg  it.  The  object  appar- 
ently being  to  give  each  owner  as  much  water 
line  in  front  of  his  shore  as  can  be  done  equi- 
tably. 

Porter  y.  Sullivan,  7  Gray,  448;  Abom  v. 
Smith,  12  R.  I,  870;  Thornton  v.  Orant,  10  R 
I.  489. 14  Am.  Rep.  701;  Manchester  v.  Point 
Street  Iron  Works,  18  R  I.  865. 

The  agreement  as  to  such  boundary  line 
entered  into  between  the  defendants  and  Rood 
A  Maxwell,  lessees,  with  the  knowledge  and 
acquiescence  of  the  plaintiff,  should  be  binding 
upon  the  latter  at  least  for  the  term  of  the  lease. 

(/DonneU  v.  Kdseu,  10  N.  Y.  412;  Stoekham 
w.  Browning,  18  N.  J.  Eq.  891. 


Miles  and  J.  J.  Jeiikiiu» 


Messrs.  J.  J. 
for  respondent. 


C»saoday»  <7.,  delivered  the  opinion  of 
the  court : 

It  appears  from  the  map,  Exhibit  X,  con- 
stituting a  part  of  the  findings  herein,  as 
mentioned  in  the  foregoing  statement,  that 
the  point  of  intersection  of  the  line  between 
sections  6  and  6  and  the  meander  line  of  the 
government  survey  of  the  sliore  of  the  bay 
18  thereon  designated  as  B;  that  8,745  feet 
northeasterly  from  the  said  point  B,  along 
said  meander  line,  is  a  headland  projecting 
slightly  into  the  bay,  and  designated  there- 
on as  C;  that  9,768  feet  southwesterly  from 
the  said  point,  B,  along  said  meander  line, 
is  another  headland,  projecting  slightly  into 
the  bay,  and  designated  thereon  as  A ;  that 
the  said  meander  line,  A,  B,  C,  is  13,518  feet 
in  length,  and,  although  irregular,  is  never- 
theless quite  similar  to  the  arc  of  a  circle. 
It  further  appears  from  said  map  and  said 
findings  that  navigable  water,  16  feet  deep, 
is  reached  at  a  point  designated  thereon  as 
F,  850  feet  from  the  said  point,  A,  on  a  line 
south,  77  degrees  east,  and  which  line  is 
about  perpendicular  to  the  trend  of  the  shore 
at  A  in  both  directions,— that  is  to  say,  an 
equal  division  of  the  angle  made  by  the 
change  of  the  shore  at  that  point ;  that  navi- 
gable water,  16  feet  deep,  is  reached  at  a 
point  designated  thereon  as  D,  920  feet  from 
the  said  point,  C,  on  a  line  south,  26  degrees 
east,  and  which  line  bears  the  same  relation 
to  the  shore  at  G  that  the  line,  A,  F,  does  to 


But  when  the  shore  Une  of  the  cove  does  not  de- 
part much  from  a  straight  line,  the  flats  may  be 
divided  by  the  base-line  method,  even  If  the  tide 
oever  whoUy  ebbs  beyond  the  base  line.  Stone  v. 
Boston  Steel  ft  Iron  Oo.  14  Allen,  280. 

Where  the  eove  is  timt  in. 

If  the  cove  Is  shut  in  so  that  the  distance  across 
the  mouth  is  much  less  than  the  lenjrth  of  the  shore 
liDe  it  is  impossible  to  run  the  ilnes  at  right  angles 
with  the  line  to  be  divided  and  still  do  Justice  to  the 
owners  of  the  upland.  In  that  case  the  following 
rule  was  adopted: 

In  dividing  flats  in  a  cove  in  which  there  is  no 
natural  channel  and  which  is  entirely  above  low- 
w^ater  mark,  a  line  should  be  run  across  the  mouth 
of  the  cove,  to  which  lines  should  be  drawn  from 
the  comers,  at  high-water  mark,  of  the  lands  of 
the  proprietors  abutting  on  the  cove  in  such  a  way 
as  to  make  the  sections  on  the  straiffbt  line  propor- 
tional to  the  respective  frontasres  on  the  water  line. 
Uust  V.  Boston  Mill  Corp.  6  Pick.  168;  Sparhawk  v. 
BullanJU  1  Met.  96;  Ashby  v.  Bastem  B.  Oo.  6  Met- 
968, 88  Am.  Dec.  426. 

In  Maine  the  following  rule  has  been  adopted: 
To  divide  flats  between  adjoining  riparian  proprie- 
tors, draw  a  base  line  from  one  corner  of  each  lot 
to  the  other  and  run  a  line  from  each  end  of  this 
line  at  right  angles  to  low-water  mark.  If,  by  rea- 
son of  the  curvature  of  the  shore,  the  lines  di- 
verge or  conflict  with  each  other,  the  gain  or  loss 
to  to  be  divided  equally  between  adjoining  lot 
owners  by  bisecting  the  angles  made  by  the  diverg- 
ing or  conflicting  side  lines.  Bmerson  v.  Taylor, 
«  3Ie.  42, 28  Am.  Dec.  681. 

Thte  rule  was  followed  in  Treat  v.  Chipman,  86 
Me.  84. 

And  as  disposing  of  an  objection  which  has  been 
made  to  the  above  rule  It  has  been  held  that  If  the 
«1  L.  R.  A. 


original  lots  are  subdivided,  the  flats  to  be  divided 
between  the  subdivisions  of  each  lot  must  be  those 
which  belonged  to  the  lot  t>efore  the  subdivision. 
Call  V.Carroll,  40 Me.  81. 

In  Vermont,  in. Newton  v.  Eddy,  28  Vt  819,  a  rule 
for  the  division  of  alluvion  on  a  river  bank  was 
adopted,  which  made  the  boundryllne  across  the 
alluvion  a  line  drawn  from  the  comer  of  the  bank 
in  the  shortest  direction  to  the  middle  of  the 
stream,  and  allowed  the  boundary  to  shift  as  the 
stream  varied  the  length  of  this  Une. 

And  that  rule  was  practically  followed  in  Hub- 
bard V.  Maowell,  60  Vt.  236. 

The  rule  of  the  straight  base  Hne^ 

The  tendency  of  the  Massachusetts  cases  there- 
fore to  wherever  possible  to  run  a  straight  base 
line  and  If  not  practicable  to  run  the  side  lines  at 
right  angles  to  it,  to  divide  it  proportionally  to  the 
respective  frontages  on  the  shore. 

And  so  in  New  York  it  has  been  held  that  to  di- 
vide  land  lying  under  the  water  of  a  cove,  a  direct 
line  run  across  the  mouth  of  the  cove  to  the  base  on 
which  to  calculate  the  new  front  of  each  one. 
Nott  V.  Thayer.  2  Bosw.  10. 

In  dividinflr  a  water  front  the  course  of  the  line 
of  navigable  water  when  considered  with  reference 
to  the  shore  line  may  be  such  as  to  render  it  in- 
equitable to  adopt  the  straight  base  line  and  make 
it  necessary  to  follow  the  meanders  of  the  line  of 
navigability.  If  such  to  the  fact  of  course  the 
latter  plan  should  be  adopted.  But  in  many  cases 
the  division  will  not  be  materially  different 
whether  made  by  the  one  plan  or  the  other  and  in 
such  cases  the  straight  base  line  method  to  much 
the  easier  way. 

In  Blodgett  ft  D.  Lumber  Ca  v.  Peters,  87  Mich. 
606,  in  which  a  water  front  was  to  be  divided,  the 
ends  of  the  line  of  water  front  were  ascertained  iu 
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the  shore  at  A ;  that  the  line  of  navigable 
water,  16  feet  deep,  from  D  to  F,  is  12.206 
feet  in  length,  and  is  irregular  in  its  course, 
and  almost  constantly  varying  in  distance 
from  said  meander  shore  line,  A,  B,  G ;  that 
said  line  of  navigable  water;  at  the  point 
designated  thereon  as  E,  is  8,828  feet  from 
said  F,  and  8,888  from  said  D,  along  said 
navigable  water  line,  and  is  2,472  feet  dis- 
tant from  the  said  point,  B,  which  line,  B, 
E,  constitutes  the  division  line  between  the 
parties  hereto,  as  found  by  the  trial  court, 
and  mentioned  in  the  foregoing  statement; 
that  the  point,  E,  was  ascertained  by  the 
following  proportion,  to  wit:  The  whole 
length  of  the  meander  shore  line,  A,  B,  C, 
is  to  the  whole  length  of  the  navigable  water 
line,  D,  E,  F,  as  the  length  of  the  meander 
shore  line,  B,  0,  is  to  the  length  of  the  navi- 
gable water  line,  D,  E.  Such  is  the  division 
line  between  these  adjoining  riparian  owners 
from  the  shore  to  the  navigable  water  of  the 
bay,  and  the  method  by  which  the  same  was 
ascertained  by  the  trial  court.  The  correct- 
ness of  such  division  line  is  challenged  by 
counsel  for  the  appellants.  The  great  extent 
of  the  state's  frontage  upon  the  waters  of 
Lakes  Superior  and  Michigan,  and  other 
waters,  makes  the  question  presented  of  great 
importance. 

In  (John  V.  WauMU  Boom  Co.,  47  Wis.  822, 
it  is  said  by  Ryan,  Oh,  J. ,  speakine  for  the 
whole  court,  **that  it  is  settled  in  this  state 
that  a  riparian  owner  on  navigable  water 
may  construct  in  front  of  his  land,  in  shoal 
water,  proper  wharves,  piers,  and  booms  in 
aid  of  navigation,  at  his  peril  of  obstructing 
it,  far  enough  to  reach  actually  navigable 
water.     This  is  properly  a  riparian  right, 


resting  on  title  to  the  bank,  and  not  upon 
title  to  the  soil  under  the  water.  It  is  a 
private  right,  however,  resting,  in  the  ab- 
sence of  prohibition,  upon  a  passive  or  im- 
plied license  by  the  oublic,  is  subordinate  to 
the  public  use,  and  may  be  regulated  or 
prohibited  by  law.**  Such  is  undoubtedly 
the  settled  rule  of  law  in  this  state.  «7.  S, 
Keator  Lumber  Co.  v.  St.  Oroix  Boom  Corp, 
72  Wis.  82.  This  being  so,  it  necessarily 
follows  that  the  parties  to  this  action,  as  ri- 
parian owners,  have  the  right,  in  aid  of  nav- 
igation, to  construct,  from  their  respective 
shores  to  the  line  of  navigable  water,  docks, 
wharves,  piers,  etc.  ;  ana  hence  the  impor- 
tant question  for  determination  is  the  location 
of  the  lines  upon  which  such  riparian  own- 
ers, respectively,  may  of  right  thus  reach 
such  navigable  water.  Where  the  general 
course  of  the  shore  is  a  straight  line,  or  ap- 
proximates a  straight  line,  and  the  division 
lines  between  coterminous  riparian  owners 
are  at  right  angles  with  the  shore,  there 
would  seem  to  be  no  difficulty  in  reaching 
the  navigable  water  by  straight  parallel 
lines ;  but  where  there  is  much  diversity  and 
irregularity  in  the  shore  line  the  difficulty 
of  making  a  just  division  is  increased,  and 
the  adherence  t-o  a  universal  rule  rendered 
impossible.  Where  the  general  course  of 
the  shore  line  is  much  curved,  either  out- 
w^ardly  or  inwardly,  the  boundary  lines  with- 
in which  the  riparian  owner  is  required  to 
confine  himself  in  reaching  the  navigable 
water  must  necessarily  be  either  divergent 
or  convergent,  according  as  the  navigable 
water  line  is  longer  or  shorter  than  the  shore 
line.  The  general  rule  early  adopted  in 
Massachusetts,  and  since  adhered  to,  was  bor- 


the  hame  manaer  as  In  Nobthebn  Pins- Land  Go. 
V.  BiGsiiOW.  Between  them  a  line  was  drawn 
upon  the  general  oourse  of  navigable  water  and 
this  line  divided  proportionally  between  the  ri- 
parian proprietors  In  the  manner  laid  down  in 
Wonson  v.  Wonaon,  14  Allen,  71,  for  the  division  of 
Hats  in  a  cove. 

The  tffect  of  the  eowrw  of  the  Me  lines  of  the  upland. 

The  direction  of  the  side  lines  on  the  upland  docs 
not  necessarily  determine  the  course  of  the  side 
lines  over  the  flats.    Curtis  v.  Francis,  9  Cush.  iS7. 

^'de  side  lines  of  upland  have  no  influence  in  de- 
ciding tbe  direction  of  the  exterior  side  lines  of  the 
flats.  Piper  v.  Richardson,  9  Met.  168;  Deiord  v. 
New  Oi-leans,  11  La.  Ann.  099. 

A  riparian  owners  right  to  land  under  water  of 
a  navinabie  river  is  measured  by  lines  at  right 
angles  to  the  bank,  without  regard  to  the  course  of 
tbe  line  bounding  the  remainder  of  his  tract. 
McHuIlough  V.  Wall,  4  Rich.  L.  68,  50  Am.  Dec.  715. 

Tbe  lines  to  navigable  water  are  to  be  parallel 
and  go  directly  out,  if  that  is  pofisible.  Bond  v. 
Wool,  107  N.  C.  189. 

A  lease  by  the  public 'to  a  riparian  preprietor  of 
the  beach  in  front  of  his  land  will  be  bounded  by 
lines  run  at  right  angles  with  tbe  shore  from  the 
comers  of  his  property,  regardless  of  the  course  of 
his  Bide  lines.  Crook  v.  Seaford,  L.  R.  6  Cb.  651,  re- 
versing L.  R.  10  Bq.  S78. 

There  is  a  statement  in  Mulry  v.  Norton,  100  N. 
Y.  421. 58  Am.  Rep.  S08,  that  land  reclaimed  from  tbe 
sea  is  apportioned  among  littoral  owners  according 
to  tbe  lateral  lines  of  upland  possessed  by  them;  but 
from  tbe  decisions  that  are  dted,  it  appears  to 
31L.R.A. 


mean  no  more  than  that  the  acquired  property- 
must  be  proportional  to  that  already  possessed  by 
the  riparian  owner  on  the  shore  line. 

Sifeet  of  contract  or  eoune  of  action  of  parties.. 

The  parties  may  by  contract  establish  lines  dif- 
ferent from  those  which  the  law  would  establish. 
Brown  v.  Goddard,  18  R.  I.  76. 

Long  continued  possession  may  ohange  the  rights 
given  by  the  rules  of  law.  Jones  v.  Lee,  77  Mich. 
85. 

A  division  made  by  the  parties  among  themselves 
will  prevail  over  that  which  would  be  effected  by 
following  the  rules  laid  down  by  the  law.  Adams 
V.  Boston  Wharf  Go.  10  Gray,  62L 

A  line  established  and  recognised  by  the  adjoin* 
ing  proprietors  for  more  than  forty  years  will  pre- 
vail over  that  indicated  by  any  of  the  rules. 
Stockbam  v.  Browning,  18  N.  J.  Bq.  89L 

If  a  division  of  land  under  water  has  been  made- 
and  acquiesced  in,  and  improvements  made  with 
reference  to  it,  one  of  the  parties  may  be  precluded 
from  having  a  new  division,  although  the  old  one 
is  not  strictly  correct  and  has  not  existed  for 
twenty  years.  O'Donnell  v.  Kelsey,  10  K.  Y.  418; 
affirming  4  Bandf.  202. 

If  a  deed  grants  uplands  with  tbe  flats  adjoining 
them  **baving  the  width  of  tbe  end  of  such  land  as 
bounded  by  the  river,*^  tbe  side  lines  of  tbe  flats 
will  be  parallel  and  formed  by  lines  drawn  at  right 
angles  with  a  line  connecting  the  comers  of  the 
upland,  although  the  shore  at  that  place  is  convex. 
Kennebec  Ferry  Co.  v.  Bradstreet,  28  Me.  874. 

H.  P.  7. 
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lowed  from  the  civil  law,  and  is  to  the  effect : 
(1)  To  measure  the  whole  extent  of  the  an- 
cient bank  or  line  of  the  river,  and  compute 
how  many  rods,  yards,  or  feet  each  riparian 
proprietor  owned  on  the  river  line ;  (2)  to 
"divide  the  newly  formed  bank  or  river  line 
into  as  many  equal  parts  as  such  shore  line 
<K>ntained  rods,  yards,  or  feet,  and  then  to 
appropriate  to  each  proprietor  as  many  of 
such  parts  of  such  new  river  line  as  he  owned 
rods,  yards,  or  feet  on  the  old ;  and  then  to 
complete  the  division,  lines  are  to  be  drawn 
from  the  points  at  which  the  proprietors  re- 
spectively, bounded  on  the  old,  to  the  points 
thus  determined  as  the  points  of  division  on 
the  newly  formed,  shore.  Deerfield  v.  Arms, 
17  Pick.  45,  46,  28  Am.  Dec.  276.  In  stat- 
ing the  rule,  Shaw,  Oh.  J.,  there  indicates 
that  it  may  perhaps  require  modification 
under  particular  circumstances,  as,  for  in- 
-stance,  where  such  lines  happen  to  be  elon- 
gated by  deep  indentations  or  sharp  projec- 
tions, and  then  the  general  line  ought  to  be 
taken,  instead  of  the  actual  line.  ^In  such 
-case  it  should  be  reduced,  by  an  equitable 
jind  judicious  estimate,  to  the  general  avail- 
able line  of  the  land  upon  the  river. '^  Bnst 
T.  Boston  Mill  Corp,  6  Pick.  158 ;  Sparhawk 
▼.  Bullard,  1  Met.  05;  Hopkins  Academy 
Trustees  v.  Dickinson^  9  Cush.  552;  Wonaon 
T.  Wonson,  14  Allen.  84,  85.  That  rule  is 
-expressly  sanctioned  by  the  highest  courts  of 
the  United  States,  New  York,  and  Michigan. 
Johnston  V.  Jones,  66  U.  B.  1  Black,  222,  223, 
17  L.  ed.  120,  121 ;  69  U.  8.  18  How.  150,  16 
L.  ed.  820;  O'Donnell  v.  Kelsey,  10  N.  Y. 
415 ;  Blodgett  A  D.  Lumber  Co.  v.  Peters,  87 
Mich.  506,  507.  In  the  case  last  cited  the 
rule  stated  was  applied  to  the  division  be- 
tween coterminous  riparian  owners  of  lands 
-fronting  on  the  waters  of  Qreen  bay,  in  Lake 
Michigan,  and  hence  that  case  is  peculiarly 
applicable  to  the  case  at  bar.  As  there  said 
by  Champlin,  Ch.  «7.,  speaking  for  the  court : 
'^The  object  to  be  kept  in  view  in  cases  of 
this  kind  is  to  secure  to  each  proprietor  ac- 
'Cess  to  navigable  water,  and  an  equal  share 
of  the  dockage  line  at  navigable  water  in 
proportion  to  his  share  on  the  original  shore 
line  of  the  bay.  .  .  .  We  cannot  deal 
with  Qreen  bay  as  we  would  with  the  rivers 
in  this  state,  where  the  lines  are  to  be  drawn 
at  right  angles  to  the  thread  of  the  stream. 
The  rules  laid  down  for  the  boundaries  of 
owners  of  land  bordering  upon  Uie  ocean  and 
great  inland  seas  are  more  proper  for  the  dis- 
position of  the  case  before  us. " 

In  the  case  at  bar  the  trial  court  apparently 
attempted  to  follow  the  general  rule  indf- 
oated,  but  erroneously,  as  we  think,  took  the 
meander  line,  as  located  by  the  government 
survey,  as  the  shore  line  of  the  bay.  This 
•court  has  frequently  held,  in  effect,  that  such 
meander  lines,  so  located,  are  not  to  be  con- 
sidered in  determining  the  actual  boundaries 
of  lots  sold  by  the  government,  as  bounded 
upon  rivers  or  other  navigable  waters,  nor 
for  determining  the  respective  rights  of  co- 
terminous riparian  owners  of  lands  fronting 
thereon.  Menasha  Wooden  Ware  Co.  ▼.  Law- 
son,  70  Wis.  600 ;  Whitney  ▼.  Detroit  Lumber 
Co.  78  Wis.  249,  and  cases  cited  in  the  opin- 
ions; Bterson  ▼.  Waseea,  44  Minn.  248;  I 
ia  L.  R.  A, 


Oragin  v.  Powell,  128  TJ.  8.  691,  82  L.  ed. 
566 ;  Jeferis  v.  JBkist  Omaha  Land  Co.  134  U. 
8.  178,  38  L.  ed.  872.  Besides,  here  there 
appears  to  be  more  or  less  deep  indentations 
and  sharp  projections,  and  hence  the  modified 
rule  mentioned  should  be  applied,  and  the 
general  trend  of  the  actual  shore  line  from 
one  of  the  headlands  mentioned,  to  the  other, 
should  be  taken  as  the  line  to  be  divided  into 
feet,  in  the  manner  adopted  by  the  trial  court ; 
and  since  there  are  similar  indentations  and 
projections  in  the  navigable  water  line,  D, 
F,  the  general  trend  of  the  actual  navigable 
water  line  should  be  taken  as  the  line  to  be 
divided  into  as  many  parts  as  there  shall  be 
feet  in  such  actual  shore  line,  and  each  of 
the  said  riparian  owners  will  be  entitled  to 
as  many  of  such  corresponding  parts  as  there 
may  be  feet  in  such  shore  line  on  his  land. 
The  points,  D  and  P,  respectively,  are  to 
be  ascertained  in  substantially  the  manner 
adopted  by  the  trial  court. 

The  verbal  agreement  between  Rood  & 
Maxwell  and  the  defendants  in  respect  to  the 
line  between  them,  we  do  not  think  was  bind- 
ing upon  the  plaintiff.  It  assumed  what  was 
then  supposed  by  them  to  be  the  true  line, 
but  did  not  fix  it  as  the  true  line,  nor  agree 
upon  it  as  such.  There  was  at  that  time  no 
dispute  or  controversy  about  the  division 
line.  The  land  belonged  to  the  plaintiff, 
and  Rood  &  Maxwell,  as  such  mere  lessees, 
had  no  authority  to  sell  or  give  away  the 
same,  nor  to  transfer  or  destroy  the  plaintiff's 
riparian  rights,  or  its  true  boundary  line, 
even  by  writing,  much  less  by  mere  verbal 
agreement  or  mere  revocable  license;  and 
hence  the  trial  court  properly  found  such 
verbal  agreement  to  be  void. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  further  pro- 
ceedings and  further  evidence,  and  for  judg- 
ment fixing  and  establishing  the  division 
line  between  the  plaintiff  and  the  defendants 
from  the  shore  to  the  navigable  water,  as  in- 
dicated in  the  opinion,  and  in  accordance 
with  the  written  stipulation  between  the  par- 
ties. 

Ortoii,  J.,  dissenting: 

I  most  respectfully  dissent  from  the  opin- 
ion of  the  court  in  this  case.  It  seems  to 
me  that  this  court  has  adopted  the  rule,  for 
the  division  of  the  premises,  of  the  circuit 
court.  Preliminary  to  the  only  and  real 
question  in  the  case,  it  may  be  said  that 
Chequamegon  bay  is  a  cove  or  bay  of  Lake 
Superior.  "  It  is  a  sheet  of  water  about  ten 
miles  in  length,  varying  in  width  from  six 
miles  to  three,  and  navigable  the  entire 
length  and  breadth  thereof ;  it  being  a  part 
of  Lake  Superior,  separated  from  the  open 
lake  by  a  long  island,  a  strip  of  land  ten 
miles  in  length,  with  an  average  width  of 
about  sixty  rods,  said  bay  being  connected 
with  the  open  lake  by  two  channels,  each  of 
which  is  two  or  three  miles  in  width,  and 
being  a  part  of  Lake  Superior."  Maps  have 
been  exhibited,  showing  the  contour  and 
trend  of  the  shore  line  of  the  respective  prem- 
ises, the  curvature  of  which  is  not  very  great. 
They  also  show  a  somewhat  curved  and  ir- 
regular line,  fixed  by  soundings  and  survey, 
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as  the  line  of  nayiffabllltj  out  in  the  bay, 
or  where  the  water  is  sixteen  feet  in  depth. 
On  each  of  the  premises  are  mills,  and  the 
docks  built  out  to  said  line  of  navigability 
are  indispensable  to  said  mills.  These  docks 
were  built  according  to  the  will  of  each  pro- 
prietor, without  regard  to  any  fixed,  legal, 
or  scientific  line ;  and  the  dock  of  the  defend- 
ant appears  to  be  tending,  at  least,  to  the 
waters  opposite  the  premises  of  the  plaintiff. 
The  said  mill  sites  are  situated  on  an  inden- 
tation of  the  bay  about  one  mile  in  de|)th, 
and  having  a  shore  line  of  about  nine  miles 
in  length,  the  curvature  of  the  shore  of  said 
indentation  being,  in  general,  slight  and  reg- 
ular. By  what  rule  or  theory  should  the 
true  boundary  or  division  line  between  these 
riparian  proprietors  be  ascertained  or  fixed? 
was  the  question  before  the  learned  circuit 
court,  and  is  the  question  here  on  this  ap- 
peal. The  rule  adopted  by  the  circuit  court 
IS  admitted  to  have  been  the  rule  approved 
in  Wonaon  v.  WoriMn,  14  Allen,  71,  and  in 
Blodgstt  d  D,  Lumber  Co.  v.  PeUrs,  87  Mich. 
506. 

This  last  case  is  more  like  the  present  one 
than  those  relating;  to  flats  in  front  of  the 
shore  line,  for  it  relates  to  Green  bajr  as  a 
part  of  Lake  Michigan.  But  the  principle 
IS  the  same,  whether  applied  to  alluvial  de- 
posits, the  current  of  rivers,  or  the  line  of 
navigability  in  bays  in  front  of  the  land.  It 
is  surprising  how  many  different  rules  have 
been  adopted  to  give  to  each  shore  proprietor 
his  proper  share  In  the  waters  or  riparian 
rights  in  front  of  his  land.  It  would  not 
seem  to  make  any  difference  whether  the 
shore  line  is  about  a  cove  or  bay,  if  it  has 
considerable  curvature  or  irregularity,  as  in 
this  case.  The  line  of  navigability,  also, 
has  a  somewhat  similar  irregularity.    The 

general  rule  adopted  in  the  above  cases,  and 
y  the  circuit  court  in  this  case,  is  stated  by 
the  learned  counsel  of  the  respondent  as  fol- 
lows: **  Where  the  shore  approximates  to  a 
straight  line,  the  flats  (or  waters  inside  the 
line  of  navigability)  are  divided  up  among 
the  coterminous  proprietors  by  lines  perpen- 
dicular to  the  general  course  of  the  shore; 
but,  when  it  curves  or  bends,  two  objects  are 
kept  in  view,  namely,  to  give  to  each  pro- 
prietor a  fair  share  of  the  outward  line  pro- 
gortionate  to  the  share  of  the  shore  line  owned 
y  him."  The  rule  is  more  fully  stated,  and 
in  closer  application  to  this  case,  in  Blodgett 
d  D.  lAimber  Co,  y.  PeUrs,  iupra,  in  effect 
as  follows :  "  To  determine  the  division  lines 
between  separate  holdings  in  the  shallow 
waters  of  a  navigable  bay,  of  owners  of  land 
bordering  thereon,  and  located  on  a  cove, 
from  the  extreme  points  of  the  cove  draw 
lines  at  ri^ht  angles  to  the  shore  or  meander 
lines  meeting  at  such  points,  bisect  the  an- 
gles formed  by  such  lines,  and  extend  the 
Bisecting  lines  to  navigable  water  in  depth. 
The  points  thus  reached  will  be  the  head- 
lands of  the  cove.  Connect  the  headlands 
by  a  right  line.  Divide  this  line  into  as 
many  ec^ual  parts  as  there  are  feet  in  the 
shore  line  between  the  two  points  of  the 
cove,  the  shore  line  being  divided  into  parts 
of  a  foot  each.  The  proprietorship  ox  the 
landowners  in  the  inclosed  waters  is  shown 
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by  straight  lines  connecting  the  oorrespond* 
ing  points  of  division,  this  rule  being  based 
on  the  assumption  that  the  bisecting  lines 
will  reach  navigable  waters  before  they  in- 
tersect." It  will  be  seen  that  this  problem 
is  complicated.  The  tendency  of  the  bisect- 
ing lines  is  towards  their  intersection.  If 
the  navigable  line  (which  appears  to  be  ac- 
cepted as  being  direct  or  straight)  should  be 
irregular,  and  at  some  places  much  further 
from  the  shore  line,  or  if  by  bars  forming, 
it  should  be  extended  much  further  from  the 
shore  line,  the  bisecting  lines  might  inter- 
sect before  reaching  navigable  water.  This 
rule  would  seem  to  depend  upon  the  curva- 
ture of  the  shore  line  of  the  cove  or  bay.  It 
might  answer  to  fix  the  division  line  between 
two  proprietors  on  that  indentation ;  but  may 
not  the  lines  so  established  conflict  with  those 
to  be  established  by  the  same  rule,  of  other 
adjacent  proprietors,  whose  shore  line  is  less 
curved,  or  straighterT  It  may  be  that  I  do 
not  sufficiently  understand  this  rule,  as  to 
its  practical  effect  in  these  particulars.  The 
court  says  in  the  opinion  in  the  above  case : 
*^It  is  freely  admitted  that  this  rule  may  re- 
quire modification,  under  particular  circum- 
stances, in  order  to  secure  equal  justice.* 
And  it  is  said  in  Womon  v.  Wonaon,  mprar 
''There  may  doubtless  be  other  cases,  the  pe- 
culiar circumstances  of  which  may  require  % 
modification  of,  or  departure  from,  the  iren- 
eral  rule."  This  rule,  however,  seems  to 
have  been  adopted  in  many  cases  which  are 
collated  in  notes  to  sections  168  and  164  of 
Gould  on  Waters.  I  much  prefer  the  rule 
laid  down  in  Thornton  v.  want,  10  R.  L 
477,  14  Am.  Rep.  701.  That  case  involved 
the  rij^hts  of  two  proprietors  on  a  navigable 
river  in  the  waters  in  front  of  their  respective 
lands  to  the  channel,  and  is  closely  analogous 
to  a  similar  controversy  between  the  owners 
of  the  shore,  in  respect  to  their  riparian 
rights  in  the  waters  in  front  of  their  lands 
out  to  navigable  water.  In  that  case  the 
shore  was  very  irregular,  by  a  projecting  rock 
and  a  deep  curve  beyond.  **  The  rule  is  this : 
Draw  a  line  along  the  main  channel  in  the 
direction  of  the  general  course  of  the  current 
in  front  of  the  two  estates,  and  from  the  line 
so  drawn,  and  at  right  angles  with  it,  draw 
a  line  tz  meet  the  original  division  line  on 
the  shore. "  The  court  says  that  **  this  rule  is 
not  unlike  the  rule  adopted  in  Oraiy  y.  Deluoe, 
5  Gush.  0."  And  it  is  said  by  the  court  in 
Wonaon  V.  Wonton,  9upra,  (while  at  the  same 
time  adopting  the  above  complicated  rule,) 
that  **  the  simple  and  natural  way  of  ascer- 
taining what  flats  outside  of  the  base  line 
are  to  be  considered  as  belonging  to,  and  to 
be  divided  amon^,  the  estates  within  the 
cove,  is  to  draw  side  lines  at  each  end  of  the 
base  line,  and  at  rij^ht  angles  with  it,  to  low- 
water  mark,"— citing  Gray  v.  JMuee,  tupra* 
No  good  reason  is  preceived  why  the  court 
did  not  adopt  that  ''simple  and  natural  way,* 
and  one  certain  in  all  cases,  instead  of  adopt- 
ing a  rule  subject  to  modification  under  dif- 
ferent circumstances.  This  simple  rule  has 
been  adopted  in  Stockham  v.  Brouming,  18  N. 
J.  £q.  801:  Ev^  y.  Jackwn,  24  Cal.  808; 
Ardm  v.  Eermit,  Anth.  N.  P.  112;  Jonm 
y.  Lee,  77  Mich.  85;  Bond  y.  Wool,  107  N. 


1898 


Ez  parti  WnxxAHS. 


78a 


C.  189;  AJwm  T.  BmitK  18  R.  I.  870;  Man- 
ehstter  ▼.  JMni  Street  Iron  Worke,  18  R.  I. 
866 ;  Brown  ▼.  Ocddard,  Id.  76 :  Bmerion  ▼. 
Taylor,  9  Me.  42,  28  Am.  Dec.  681. 

This  mle  is  applicable  to  all  similar  cases 
without  regard  to  curved  or  irregular  shore 
lines,  or  lines  of  nayigability,  and  it  is  so 
aimple  as  not  to  require  a  diagram  to  under- 


stand and  apply  it.  In  application  to  this 
case  the  rule  is :  Draw  a  line  alone,  and  in 
the  general  direction  of,  the  ascertained  line 
of  nayigability  in  front  of  the  estates ;  and 
from  the  line  so  drawn,  and  at  right  anele» 
with  it,  draw  a  line  to  meet  the  section  Tine 
between  sections  6  and  6,  at  the  point  wher» 
it  comes  to  the  water  line  of  the  bay* 
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Ex  parte  W.  K  WILLIAMa 
(81  Tez.  Grim.  Bep.  MSL) 

!•  Xiawyers  are  not  mm&mpt  flNmi  oeea- 
IMktloii  tax  under  the  Texas  constitution  on  tbe 
grouod  that  as  ollloen  of  the  court  they  are  a 
part  of  the  Judicial  system  which  such  oooupatlon 
tax  would  tend  to  cripple  or  destroy. 

••  An  oeenfMbtioii  tax  will  not  be  held 
vneonstitntional  ra«  to  lawyers  on  the 
ground  that  some  criminal  might  be  deprived  of 
counsel  by  reason  of  the  law,  at  least  without 
showing  that  some  criminal  has  been  actually 
deprived  thereby  of  legal  counseL 

S*  An  oeca|>attoa  tax  Is  equal  and  nnl^ 
Itorm  if  all  persons  In  the  same  calling,  trade,  or 
profession  are  taxed  aUke. 

4*  llieobllica'tionofthegtate^aeontraet 
witb  one  to  whom  it  grants  a  lioensm  to 
linietiee  law  is  not  impaired  by  a  subsequent 
statute  requiring  bim  to  procure  a  further  license 
from  the  county  derk  as  a  means  of  compelling 
hhn  to  pay  an  occupation  tax.; 

(November  10,  laOL) 

PETITION  for  a  writ  of  habeas  corpns  to 
obtain  petitioner's  release  from  custody  to 
which  he  had  been  committed  under  a  warrant 
issued  for  his  arrest  on  the  charge  of  practicing 
law  without  paying  the  required  occupation 
tax.    Petitioner  remanded. 

The  facts  sufficiently  appear  in  the  opinion. 

Mesere.  Bjrron  Johnson  and  James  S* 
Dawis*  for  relator: 

Lawyers  are  exempt  from  this  tax,  and  the 
l^slature  has  no  power  to  impose  it,  because— 

The  Constitution  of  1876,  in  article  2,  section 
1,  says  that  the  power  of  government  shall  be 
dlTided  into  three  distinct  departments,  each 
of  which  shaU  be  confided  to  a  separate  body 
of  magistracy,  to  wit,  the  legislstive,  the  ex- 
ecutive, and  the  Judicial,  and  that  the  powers 
properly  attaching  to  the  one  shall  not  be  ex- 
ercised Dy  the  other. 

The  powers  of  the  three  departments  of  gov- 
ernment are  not  merely  equal;  they  are  ex- 
dusive;  they  are  absolutely  Independent  of 
each  other. 

Bbuston  Tap.  d  B.  B.  Go,  v.  Bandolph,  24 
Tex.  817;  Smith  v.  Myers,  109  Ind.  1;  State  v. 
I>enny,  4  L.  R  A.  79, 118  Ind.  882;  State  y. 


Qotemor,  25  N.  J.  L.  881;  Dickey  t.  Beed,  7^ 
111.  261;  Sill  y.  Corning,  15  N.  Y.  297;  CJooley. 
Const.  Lim.  87,  88,  98,  114, 175. 

A  lawyer  is  an  officer  of  the  court;  a  part  of 
the  administration  of  Justice;  holds  a  public 
office;  a  part  of  the  Judicial  branch  of  the  gov* 
emment. 

Btrippelmann  t.  Clark,  11  Tex.  298;  Seymour 
y.  EUison,  2  Cow.  29;  Bobinaon's  Case,  181 
Mass.  876,  41  Am.  Dec.  289;  Be  Moenesa,  8» 
Wis.  509,  20  Am.  Rep.  55;  AueUn'e  Caee,  h 
Rawle,  191, 28  Am.  Dec.  667;  Thomae  y.  Steele^ 
22  Wis.  199;  Cothren  y.  Connaughton,  24  Wis. 
184. 

The  question  as  to  whether  or  not  he  shall 
be  licensed  to  practice  law  is  for  judicial  and 
not  for  legislative  determination. 

SkUe  V.  Brinkerhoff,  66  Tex.  45. 

And  this  determination  is  had  upon  evidence 
furnished  by  him  in  open  court,  of  his  age, 
qualifications,  and  good  moral  character. 

Ibid, 

The  order  of  the  court  admitting  an  attorney 
to  practice  is  in  the  nature  of  a  Judgment. 

Lowenthars  Caee.  61  Cal.  122. 

The  legislature  cannot  take  the  power  of 
examination  and  passing  upon  the  qualifica- 
tions of  an  applicant  to  practice  law  away  from 
the  court 

Be  Moeneee,  Thomae  v.  Stede  and  Colhren  t. 
ConTiaughton,  eupra. 

Summary  Jurisdiction  of  courts  over  attor- 
neys is  sufficiently  accounted  for  by  the  neces- 
sary and  inherent  control  vested  in  them  over 
the  conduct  of  their  own  officers. 

1  Am.  &  Eng.  Encvclop.  Law,  8  8,  p.  944. 

If  an  attorney  can  be  taxed  at  all,  then  the- 
remedy  for  the  collection  of  the  tax  is  by  Judg- 
ment and  execution,  and  not  by  fine  and  im- 
prisonment. 

State  V.  Oreen,  27  Neb.  64;  Johnson  v.  State^ 
85  Tex.  825;  Eke  parte  Oriffln,  88  Tex.  647r 
State  y.  Blanehard,  6  La.  Ann.  515;  Cooley, 
Taxn.  88-86;  Burroughs,  Taxn.  504;  8  Am.  & 
Eng.  Encyclop.  Law,  p.  785. 

Article  100  of  the  Penal  Code,  assessing  fine 
for  following  occupstion  without  paying  tax, 
takes  away  a  ri|^t  given  under  a  Judgment  of 
court,  is  an  exercise  of  Judicial  power,  deprives 
him  of  a  right  otherwise  than  by  a  Judgment 
of  court  for  '*  professional  misconduct,"  and 
violates  article  1,  section  10,  of  the  Constitution 
of  1876,  that  gives  the  right  to  every  person 


Nora— While  the  questions  decided  In  the  above 
ease  are  not  new  the  viflror  with  which  they  have 
been  contested  and  the  dlfrerenoe  of  judicial  opin- 
lon  oonoemlng  tbem  make  the  case  valuable.  It 
will  he  seen  to  be  in  harmony  with  the  dear  weight 
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of  authority  as  shown  by  the  note  to  the  case  of 
Blanehard  v.  State  (Fla.)  18  L.  R.  A.  400. 

The  case  of  Jones  v.  Pasre,  44  Ala.  667.  should  be- 
cited  In  that  note  to  the  paragraph  next  preoedinr 
the  last  one. 
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charged  with  crime  to  be  beard  by  htmMlf  or 
counsel,  or  both. 

State  V.  Brinh!rhoff,\e6  Tex.  46. 

Petition  for  rehearing. 

Article  4665  of  the  Revised  Statutes,  impos- 
ing? an  occupation  tax  upon  lawyers,  together 
with  articles  4666.  4668,  4668c,  4668^,  sections 
1  and  2,  of  the  same  Code,  upon  the  same  sub- 
ject are  in  pari  materia^  and  article  110  of  the 
Penal  Ck)de,  making  it  a  penal  offense  to  pur- 
sue the  profession  of  law  without  taking  out  a 
new  license  each  year  therefor,  and  paying  a 
tax  as  a  condition  precedent  to  the  issuance  of 
such  several  licenses,  is  unconstitutional  and 
void,  and  conflicts  with  the  constitution  of  the 
state  of  Texas  and  with  the  constitution  of  the 
United  States  in  their  following  provisions: 

1.  Article  8,  section  1,  and  article  3,  section 
48.  of  the  Constitution  of  the  state  authorizing 
the  legislature  toimpose  occupation  taxes  upon 
all  natural  persons  and  corporations,  other  than 
municipal,  doing  business  in  this  state,  and 
prohibiting  the  legislature  from  levying  any 
tax  or  imposing  any  burdens  on  the  citizen  ex- 
cept for  the  purpose  of  revenue. 

2.  Article  1,  section  16,  of  the  State  Consti- 
tution, which  provides,  that  "no  bill  of  at- 
tainder, ex  pMt  facto  law,  retroactive  law,  or 
any  law  impairinfr  the  oblieration  of  contracts 
flhall  be  made,"  in  that  it  impairs  the  obliga- 
tions of  all  contracts  made  between  attorney 
and  client  before  the  payment  of  the  so-called 
occupation  tax  by  the  attorney,  and  because 
aaid  statutes  are  retroactive  and  ex  poet  facto  as 
to  the  law  license  granted  to  members  of  the 
bar  prior  to  the  passage  of  said  article  of  the 
Penal  Code  making  it  a  criminal  offense  to 
follow  the  profession  by  virtue  of  the  oHidnal 
license  granted  by  the  court,  without  paying  a 
royalty  or  tax  on  such  original  license,  by  pur- 
chasing a  county  and  state  license  every  year 
in  addition  to  the  original  license. 

8.  Article  2,  section  10,  Constitution  of  the 
United  States,  which  provides,  that  no  state 
shall  paso  any  bill  of  attainder,  ex  poet  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracta 

4.  Article  2,  section  1,  State  Constitution, 
which  provides,  that  the  powers  of  government 
of  the  state  of  Texas  shall  be  divided  into  three 
distinct  departments. 

5.  Article  5,  section  25,  of  the  State  Consti- 
tution, which  provides,  '*that  the  supreme 
court  shall  have  power  to  make  rules  and  reg- 
ulations for  the  government  of  said  court  and 
the  other  courts  of  the  state,  to  regulate  pro- 
ceedings and  expedite  the  despatch  of  business 
therein." 

6.  Article  8,  section  2,  of  the  State  Constitu- 
tion, which  provides,  that  "all  occupation  taxes 
shall  be  equal  and  uniform  upon  the  same  class 
of  subjects  within  the  limits  of  authority  levy^ 
ing  the  tax." 

7.  Article  1,  section  19,  of  the  State  Consti- 
tution, which  provides,  "that  no  citizen  of  the 
fltate  shall  be  deprived  of  life,  liberty,  prop- 
erty, privileges,  or  immunities,  or  in  any  man- 
ner disfranchised,  except  by  the  due  course  of 
the  law  of  the  land,"  in  that  said  statutes  take 
away  the  property,  civil  rights,  and  privileges 
•of  the  lawyers  granted  by  judgment  of  the 
<oiirt  which  granted  his  license  and  made  him 
I'lL.  R.  A. 


an  officer  of  the  court  for  life  or  during  good 
behaviour,  of  which  rights  and  privileges  be 
cannot  legally  be  deprived,  except  by  judg- 
ment  of  the  court,  revoking  or  canceling  the 
license  so  grafted  for  professional  misconduct 

8.  Article  5,  Amendments  to  the  Constitution 
of  the  United  States,  which  provides,  "that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law." 

9.  Article  1,  section  10,  Stale  Constitution, 
which  provides,  "that  in  all  criminal  prosecu- 
tions the  accused  shall  have  the  light  of  being 
heard  by  himself  or  counsel,  or  both." 

10.  Article  1,  section  18,  of  the  State  Con- 
stitution, which  provides,  'Hhatall  courts  shall 
be  open,  and  every  person  for  an  injury  done 
him  in  his  lands,  goods,  person,  or  reputation 
shall  have  remedy  by  due  course  of  law." 

11.  Article  1,  section  18.  of  the  SUte  Con- 
stitution, which  provides,  "that  no  person  shall 
ever  be  imprisoned  for  debt." 

12.  Article  5,  section  1,  of  the  State  Consti- 
tution, which  provides,  that  "th£  judicial  pow- 
ers of  this  state  shall  be  vested  in  one  supreme 
court,  in  a  court  of  appeals,  in  district  courts, 
in  county  courts,  in  commissioner's  courts,  in 
courts  of  justices  of  the  peace,  and  in  such 
other  courts  as  may  be  provided  by  law;"  in 
that  the  legislature,  by  said  enactments  com- 
plained of,  assumes  judidal  power  conferred 
upon  said  courts  by  the  constitution,  deprives 
the  supreme  court  and  the  district  courts  of 
their  Jurisdiction,  and  taxes  the  constitutional 
means  that  the  state  employs  to  exercise  its 
constitutional  powers. 

18.  Because  lawyers,  in  their  professional 
being,  are  not  natural  persona  nor  corporations, 
as  provided  in  that  section  of  the  constitution 
authorizing  the  levy  of  occupation  taxes,  but 
are  officers  of  the  court  and  artificial  persons, 
not  subject  to  the  occupation  tax  requirements; 
and  the  enumeration  of  the  kinds  of  persons 
and  corporations  that  may  be  taxed  excludes 
all  others  not  so  specially  enumerated  in  the 
constitution. 

Mr.  R.  L.  Henry,  Aseietant  AUyOen,,  for 
the  State: 

Article  8,  section  8,  of  the  Constitution,  pro- 
vides that  "the  legislature  may  impose  occu- 
pation taxes  both  upon  natural  persons  and 
upon  corporations  other  than  municipal  doing 
any  business  in  this  state.  .  .  .  Persons 
engaged  in  mechanical  and  agricultural  pur- 
suits shall  never  be  required  to  pay  any  occu- 
pation tax." 

The  legislature  has  imposed  the  occupation 
tax  on  lawyers  in  pursuance  of  an  express  pro- 
vision of  the  constitution  clearly  delegating 
such  power,  although  such  delegation  in  the 
constitution  was  not  necessary,  for  unless  the 
power  was  prohibited  in  the  constitution  it  in- 
hered in  the  legislature  by  reason  of  our  form 
of  government. 

In  order  for  this  court  to  hold  that  the  tax  in 
question  is  invalid,  it  must  indubitably  appear 
that  it  is  in  conflict  with  the  Constitution  of 
the  United  States  or  the  constitution  of  the 
state  of  Texas. 

Cooley,  Const.  Lim.  104,  206;  People  v. 
Draper,  16  N.  Y.  682;  Tex.  Const.  §  2,  of  Bill 
of  Righto. 

The  power  to  impose  taxes  is  one  unlimited 
in  force  and  searching  in  extent.    It  reaches  to 
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-erery  trade  or  occupation.  It  is  granted  by 
all,  tor  the  benefit  of  all.  It  resides  in  the  gov- 
^rnment  as  a  part  of  itself.  It  is  essential  to 
the  very  existence  of  government. 

Cooley,  Const.  Lim.  587;  MeOullochY.  Mary- 
land, 17  U.  8.  4  Wheat.  816.  4  L.  ed.  679; 
Providence  Bank  ▼.  BiUings,  39  17.  8.  4  Pet. 
4514,  7  L.  ed.  989;  Weston  v.  CharUston,  27  U. 
Q.  2  Pet.  449, 7  tt.  ed.  481;  Brown  v.  Maryland, 
25  U.  8.  12  Wheat.  419,  6  L.  ed.  678;  Charlei 
River  Bridge  Proprs,  v.  Warren  Bridge  Proprs, 
^  U.  8.  11  Pet.  420,  9  L.  ed.  778;  mthan  ▼. 
Lauieiana,  49  U.  8.  8  How.  78,  12  L.  ed.  993. 

Occupation  taxes  upon  lawyers  are  lawful. 

LanguilU  v.  8taU,  4  Tex.  App.  812;  St. 
Louie  ▼.  Steinberg,  8  Cent  L.  J.  8;  Simmone 
*v.  Btate^  12  Mo.  271;  St.  Louie  v.  Laughlin,  49 
Mo.  669;  State  v.  Gaelay,  6  Ohio,  22;  StaU  v. 
nmard,  8  Ohio,  68;  BtaU  v.  Proudfit.  8  Ohio, 
^;  Toung  v.  Thomae,  17  Fla.  170, 85  Am.  Rep. 
S3;  Jonee  v.  Page,  44  Ala.  657;  Coueine  ▼.  Slate, 
m  Ala.  115,  20  Am.  Bep.  290;  Ooldthwaite  v. 
Montgomery,  50  Ala.  486;  jB^  ZruxB,  64  Ala. 
465;  Mobile  v.  Tville,  8  Ala.  187.  86  Am.  Dec. 
441;  Savannah  v.  Hinee,  58  Ga.  616;  Wright  y. 
Atlanta,  54  Ga.  645;  iS^wd^'^  v.  Potte,  49  Miss. 
749;  iSSto^i?  ▼.  Hdvne,  4  8.  C.  N.  8. 410;  ^^tondf 
▼.  lOer,  77  N.  0.  1;  Wilmington  v.  ifocifca,  86 
N.  C.  88, 41  Am.  Rep.  448;  Cooley.  Taxn.  888; 
J^te  V.  King,  21  La.  Ann.  201;  State  v.  Wap- 
iee,  12  La.  Ann.  843;  Tiedeman,  Pol.  Powers, 
^  84, 101;  Ould  ▼.  Richmond,  28  Gratt.  464, 
14  Am.  Rep.  189;  Lieenee  Tax  Caeee,  72  U.  8. 
e  Wall.  472,  18  L.  ed.  501;  Weeks,  Attorneys 
At  Law,  g  41,  p.  79. 

Apparently  the  only  one  decision  running 
counter  to  the  immense  flood  of  decisions  hold- 
ing that  lawyers  may  be  taxed  is— 

Lawyeri  Tax  Oaeee,  8  Heisk.  630. 

Sinkiiuit  J.,  delivered  the  opinion  of  the 
<court : 

Relator,  a  practicing  attorney  of  the  state 
of  Texas,  charged  upon  affidavit  and  com- 
plaint' with  the  offense  of  unlawfully  engag- 
ing in  the  occupation  of  practicing  law  with- 
out paying  the  tax  due  thereon,  was  arrested 
on  the  19th  of  8eptember,  1892,  under  a 
warrant  issuing  out  of  the  county  court  of 
Tarrant  county.  On  the  20th  of  September, 
1892.  relator  presented  his  petition  for  habeas 
corpus  to  the  county  Judge,  who  refused  to 
^rant  the  writ.  Ab  application  was  then 
made  to  one  of  the  Judges  of  this  court,  who 
panted  the  writ  returnable  before  this  court 
«t  this  term.  The  petition  sets  up  all  the 
facts  necessary  to  the  determination  of  the 
•cause.  It  admits  that  petitioner  is  a  duly 
licensed  attorney  of  the  state,  and  engaged 
in  the  practice  of  his  profession ;  that  the  oc- 
cupation tax  was  levied ;  that  he  had  failed 
to  pay  said  tax ;  but  denies  his  liability  to 
f>ay  an  occupation  tax  upon  the  following 
grounds:  (1)  That,  having  been  regularly 
admitted  and  qualified  as  an  attorney -at- law, 
lie  became  an  officer  of  court,  and  part  of  the 
Judiciary  of  the  state ;  and  the  levy  of  said 
tax  is  in  violation  of  se<;tion  1,  article  2,  of 
the  Constitution,  which  forbids  one  depart- 
ment to  interfere  with  the  powers  of  the  oth- 
ers. (2)  Because  said  tax  violates  section 
10,  article  1,  which  provides  that  the  ac- 
cused shall  have  the  right  to  be  heard  by 
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himself  or  counsel  or  both,  and  this  tax,  by 
disfranchising  counsel,  may  operate  against 
that  right.  (8)  Because  said  ri^ht  violates 
section  1,  article  8,  in  not  being  equal  and 
uniform.  (4)  Because  article  110.  Penal 
Code,  is  unconstitutional,  in  that  it  prohib- 
its the  practice  of  law,  unless  the  attorney, 
already  licensed  under  the  judgment  of  the 
court,  should  procure  a  new  license  from  tho 
county  clerk,  thereby  impairing  the  obliga- 
tion of  a  contract,  and  interfering  wiih  a 
vested  right.  The  relator  was  prosecuted 
under  article  110.  Penal  Code,  which  reads: 
"Any  person  who  shall  pursue  or  follow  any 
occupation,  calling,  or  profession,  or  do  any 
act  taxed  by  law.  without  first  obtaining  a 
license  therefor,  shall  be  fined  in  any  sum 
not  less  than  the  amount  of  taxes  so  due,  and 
not  more  than  double  that  amount. " 

1.  The  first  eround  has  been  so  eamestly 
pressed,  both  in  oral  argument  and  brief, 
that  we  will  consider  it  at  length.  If  re- 
lator expects  to  escape  the  taxing  power  of 
the  state,  he  must  show  clearly  his  constitu- 
tional right  so  to  do.  In  speaking  of  the 
power  of  taxation,  Mr,  Cooley  declares  it  is 
one  so  unlimited  in  force  and  searching  in 
extent  that  courts  scarcely  venture  to  assert 
it  is  subject  to  any  restrictions,  except  such 
as  rest  in  the  discretion  of  the  authority 
which  exercises  it.  It  reaches  to  every  trade 
or  occupation,  to  every  object  of  industry, 
use,  or  employment.  Cooley,  Const.  Lim. 
chap.  14,  p.  587.  The  right  of  the  state  to 
tax  professions  and  occupations,  unless  there 
is  some  special  constitutional  prohibition, 
seems  to  be  generally  conceded.  Tiedeman, 
Pol.  Powers,  §  101,  p.  282 ;  State  v.  Hayne, 
4  8.  C.  N.  8.  408;  Ould  v.  Richmond,  28 
Gratt.  469.  14  Am.  Rep.  189 ;  Com.  v.  Moore, 
25  Gratt.  951 ;  Coueine  v.  State,  50  Ala.  118, 
20  Am.  Rep.  290;  Stewart  v.  Potte,  49  Miss. 
749;  MorrtU  v.  State,  88  Wis.  428,  20  Am. 
Rep.  12 ;  Toung  y.  T/tomae,  17  Fla.  169,  85 
Am.  Rep.  98. 

Is  there  any  special  constitutional  inhibi- 
tion against  taxing  lawyers?  Article  8,  sec- 
tion 1,  of  the  Constitution  provides  that  the 
legislature  may  impose  occupation  taxes, 
both  upon  natural  persons  and  corporations, 
other  than  municipal,  doing  business  in  this 
state.  .  .  .  Persons  engaged  in  mechani- 
cal and  agricultural  pursuits  shall  never  be 
required  to  pay  an  occupation  tax.  It  is 
obvious  from  the  express  terms  of  the  consti- 
tution that  the  only  exemptions  from  the  all* 
pervading  power  of  taxation  are  the  agricult- 
ural and  mechanical  pursuits,  and  under  the 
familiar  rule  of  construction,  expreeeio  uniue 
est  exdueio  aUeriue,  the  occupation  of  a  lawyer 
would  be  subject  to  taxation.  But  it  is 
claimed  that  there  is  an  implied  exemption 
from  this  tax  in  favor  of  lawyers,  arising 
from  tiie  fact  that,  as  officers  of  the  court, 
they  are  a  i>art  of  the  judicial  system  of  the 
state,  and,  if  the  right  to  tax  be  conceded, 
the  legislature  coula  tax  them  out  of  exist- 
ence. The  right  to  tax  implies  the  power  to 
destroy.  It  could  thereby  greatly  impair  or 
destroy  the  Judicial  department.  Now,  in 
the  first  place  it  cannot  be  contended  that 
lawyers  are  constitutional  officers.  All  termg 
of  office  not  otherwise  fixed  by  the  oopstita- 
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tion  are  limited  to  two  yean.  Section  80, 
art.  16.  The  office  of  an  attorney  is  for  life. 
They  are  not  regarded  as  pablic  officers,  for 
their  duties  appertain  only  to  the  courts  in 
which  they  are  authorized  to  practice.  Ex 
parte  Garland,  71  U.  8.  4  Wall.  333,  18  L. 
ed.  866 ;  Ehi  parts  Law,  85  Ga.  285 ;  JSx  parte 
TaU,  24  Cal.  241,  85  Am.  Dec.  62.  But, 
conceding  them  to  be  officers,  still  that  would 
be  no  ground  for  exemption  from  taxation. 
The  proposition  so  strongly  relied  on  by 
counsel,  **that  the  state  cannot  tax  federal 
agencies,"  has  no  application  here.  Mr. 
Cooley  says:  "The  United  States  may  tax 
the  salaries  or  compensation  of  its  own  offi- 
cers, and  the  state  may  tax  those  of  the  state 
officers,  though  neither  can  tax  the  compen- 
sation received  by  the  officers  of  the  other." 
Cooley,  Taxn.  891.  But,  in  the  second  place, 
the  contention  that  the  legislature  may  crip- 
ple or  destroy  the  judicial  department  is 
more  plausible  than  sound.  We  certainly 
are  not  to  presume  that  a  co-ordinate  depart- 
ment of  the  goYcmment  would  abuse  its 
power  by  imposing  a  prohibitory  tax  on  the 
practice  of  law.  The  objection  goes  to  the 
existence  of  the  power,  rather  than  to  any 
probability  of  its  exercise.  It  is,  indeed, 
an  objection  that  could  be  urged  against  any 
exercise  of  the  taxing  power.  Thus,  the  leg- 
islature ought  not  to  have  the  power  to  tax 
land,  for  fear  it  might  confiscate ;  nor  per- 
sonal property,  because  the  tax  imposed 
might  exceed  its  value ;  nor  any  occupation, 
business,  or  pursuit,  because  they  could  be 
taxed  out  of  existence,  and  the  livelihood  of 
many  be  destroyed.  The  answer  to  all  such 
objections  is  to  be  found  in  "the  law  and 
order  instincts"  of  the  people,  and  their  ca- 
pacity for  "self-government."  In  the  lan- 
guage of  Ghifff  Justice  Marshall :  "The  only 
security  against  abuse  lies  in  the  structure  of 
our  government,  and  the  influence  of  the  con- 
stituency over  the  representatives."  He  says 
the  people  of  a  state  give  their  government  a 
right  to  tax  themselves  and  their  property, 
and  prescribe  no  limit,  as  the  exigencies  of 
the  government  cannot  be  measured  or  lim- 
ited, resting  confidently  on  the  interest  of 
the  legislator,  and  on  the  influence  of  the 
constituency  over  the  representative.  Me- 
CuUoeh  V.  Maryland,  17  IT.  S.  4  Wheat.  428, 
4  L.  ed.  606.  But  this  contention  of  an  in- 
direct crippling  of  the  judicial  department 
by  the  imposition  of  a  small  tax  on  lawyers 
i  ows  very  tenuous  when  we  think  how  di- 
rectly the  same  result  may  be  accomplished 
if  the  legislature  was  so  disposed.  The  li- 
cense of  an  attorney  grows  out  of  the  require- 
ment of  the  legislative  act.  It  is  not  granted 
to  him  simply  as  a  personal  privilege,  but 
also  as  a  protection  to  the  community  from 
tlie  evils  resulting  from  a  want  of  profession- 
al qualifications.  The  same  public  policy 
requires  there  should  be  licensed  preachers, 
physicians,  teachers,  and  other  professional 
occupations.  Now,  if  the  legislature,  in- 
tend injo^  to  destroy  the  legal  class,  was  to 
minimize,  or  even  repeal,  all  requirements 
for  professional  learning,  and  allow  any  one 
who  desires  so  to  do  to  argue  cases  in  court, 
al  1  licenses  would  ipeo  facto  become  nugatoiy, 
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and  cease  to  give  any  distinctive  standing  t> 
their  holders.  In  FUUher  v.  Peck,  10  U.  b. 
6  Cranch,  186.  8  L.  ed.  177,  Judge  Marshall 
declared  that  the  ({uestion  how  far  the  legis- 
lature— the  law-giving  power— may  involve 
every  other  power  in  cases  where  the  coDsti- 
tution  is  silent,  has  perhaps  never  been,  sod 
never  can  be,  definitely  settled,  and  so  the 
legislature  might  impose  a  heavy  tax  upon 
litigation,  and  thereby  strike  directly  at  the 
usefulness  of  the  courts,  and  the  business  of 
the  lawyers ;  or,  again,  the  legislature  mi^ht 
fail  to  make  an  appropriation  for  the  support 
of  the  judiciary,  and  thereby  suspend  the 
operation  of  that  department,  which  would 
have  no  power  to  compel  the  legislature  to 
levy  any  tax  or  make  any  appropriations  for 
their  benefit.  But  there  is  no  danger  of  anj 
such  revolutionary  emergency.  Tne  people 
know  how  to  govern  themselves  and  uphold 
their  government.  The  ballot,  that  voices 
the  will  of  the  people,  guards  their  most 
sacred  rights,  and  tempers  legislative  acts 
with  conservatism.  We  can  safely  assert  the 
legal  profession  will  be  the  last  in  this  gov- 
ernment to  be  endangered.  In  every  period 
of  our  history  its  members  have  been,  as  they 
always  will  be,  honored  and  trusted  more 
than  any  other  class  by  the  people ;  and  we 
may  say  with  lust  pride  they  have  not  been 
undeserving  of  this  confidence. 

2.  There  is  certainly  no  force  in  the  prop- 
osition that  by  the  imposition  of  this  tax 
some  defendant  may  be  deprived  of  counsel. 
The  presumption  is  absolute,  says  Judge 
Deaderick,  in  the  Tennessee  '^Jjawyere*  Tax 
(Jaeee,^  that  all  good  citizens  will  obey  their 
state's  laws,  and  pay  the  taxes  imposed. 
There  will  always  be  lawyers  who  obey  the 
law.  and  pay  tJieir  occupation  taxes.  The 
person  accused  of  crime  will  always  be  with- 
in reach  of  lawyers  in  a  position  to  defend 
him  by  reason  of  having  paid  their  tax. 
Until  the  criminal  can  show  that  he  has  act- 
ually been  deprived  of  legal  counsel  by  rea- 
son of  this  occupation  tax,  the  lawyer  can- 
not interpose  this  plea,  that  can  only  inure 
to  the  benefit  of  the  defendant.  It  is  a  de- 
fense peculiarly  personal,  and  this  court 
would  not  declare  the  occupation  tax  law 
unconstitutional  on  the  ground  that  some 
criminal  might  be  deprived  of  counsel  by 
reason  of  the  law,  aithousrh  no  such  case 
arose,  or  ever  will  arise.  This  contention  is 
utterly  without  foundation,  for  the  reason 
that  this  provision  was  put  in  the  bill  of 
rights  not  to  operate  upon  contingencies,  but 
upon  actual  occurrences ;  and  we  have  none 
such  here.  Many  reasons  could  be  urged 
against  this  position,  but  it  is  deemed  so  frail 
that  it  is  not  necessary  to  deal  with  it  further 
than  to  draw  a  plain  parallel.  We  might 
with  equal  propriety  cnarge  the  le^islaturs 
with  murder  because  some  person  gets  snake 
bitten,  and  can  get  no  whiskey  to  drink  for 
it,  and  dies  on  account  of  the  legislature  im- 
posing an  occupation  tax  on  liquor  dealers, 
as  to  sav  that  a  criminal  is  deprived  of  the 
right  of  appearing  by  counsel  on  account  of 
the  legislature  placing  an  occupation  tax  on 
lawyers,  or  might  with  some  propriety,  ac- 
cuse the  legislature  with  murder  because 
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tome  peiBons  die  on  account  of  a  tax  on  trav- 
eling physicians.  The  cases  are  about  on  a 
par.    8  Ueisk.  660. 

8.  The  objection  that  the  tax  is  not  equal 
and  uniform  is  not  tenable.  The  rule  is  that 
taxation  will  be  equal  and  uniform  if  all 
persons  in  the  same  calline,  trade,  or  pro- 
fession are  taxed  alike.  A&redU  v.  BtaU^  8 
Tex.  App.  226 ;  Texa%  Bkg,  d  Im,  Co.  ▼. 
8UU6,  42  Tex.  640;  Tiedeman,  Pol.  Powers, 
$  101,  p.  282 ;  Coolev,  Const.  Lim.  128,  1H8 ; 
Hodgdtm  y.  New  OrUaris,  21  La.   Ann.   801. 

4.  That  in  requiring  a  new  license  it  im- 
pairs the  obligation  of  a  contract.  We  do 
not  agree  to  the  proposition  asserted  in  Lang- 
utile  y.  State,  4  Tex.  App.  812,  that  a  law- 
yer's license  is  a  naked  priyilege,  reyocable 
at  pleasure  by  the  state.  We  think  there  is 
no  question  that  a  lawyer  holds  his  license 
durinff  good  behayior,  and  can  only  be  de- 

S rived  of  it  for  misconduct,  ascertained  and 
eclared  by  a  judgment  of  the  court,  after 
opportunity  to  be  neard  has  been  afforded. 
Bx  parte  Garland,  71  U.  S.  4  Wall.  883,  18 
L.  ed.  866.  But  to  tax  the  employment  of 
a  vested  right  has  never  been  held  to  impair 
it,  or  interfere  with  its  exercise.  The  ques- 
tion before  us,  then,  is  not  whether  defend- 
ant shall  be  deprived  of  the  right  to  practice 
law  by  forbidding  the  exercise  of  the  right, 
or  by  ani^xing  conditions  impossible  of 
performance,  as  in  the  Garland  Caee,  but 
whether,  having  been  licensed  and  permitted 
to  practice,  he  may  be  taxed  for  the  privilege 
granted  bv  the  state ;  for  though  a  license  be 
a  vested  right,  yet,  unless  there  is  something 
in  the  privilege  by  which  the  state  has  re- 
linquisned  the  right  of  taxation,  it  is  pre- 
sumed to  be  accepted  subject  to  the  power  of 
the  state  to  impose  upon  its  exercise  a  share 
of  the  public  burdens  bv  way  of  taxations. 
Promdenee  Bank  v.  Billihge,  29  U.  S.  4  Pet. 
658.  7  L.  ed.  953.  This  question  has  been 
repeatedly  before  the  courts  of  the  country, 
and,  with  but  a  single  qualified  exception, 
they  have  declared  that  the  practice  of  the 
legal  profession  is  subject  to  an  occupation 
tax,  like  any  other  occupation.  In  the  lead- 
ing case  of  Quid  v.  Biehmond,  28  Oratt.  464, 
14  Am.  Hep.  189,  the  court  says  that,  while 


the  lawyer  could  not  be  deprived  of  bis  rights 
except  by  the  judgment  of  a  court,  it  was 
also  a  valuable  civil  right  and  privilege,  to 
which  were  attached  valuable  immunities 
and  pecuniary  advantages,  and  is  a  fair  sub- 
ject of  taxation  by  the  state.  Weeks,  At- 
torneys at  Law,  §  41 ;  Tiedeman,  Pol.  Pow- 
ers, 101 ;  State  v.  Eayne,  4  S.  C.  N.  S.  410 ; 
Jonse  V.  Page,  44  Ala.  658 ;  Oaunne  v.  BtaU, 
60  Ala.  118 ;  ^  Ktiox,  64  Ala.  465 ;  Savannah 
v.  Hinee,  58  Oa.  616;  Wright  v.  Atlanta,  54 
Ga.  645;  HoUand  v.  lOer,  TI  N.  C.  1;  WU- 
mington  v.  Maeke,  86  N.  0.  88,  41  Aul  Rep. 
448 ;  State  v.  King,  21  La.  Ann.  201 ;  StaU 
v.  Waplee,  12  La.  Ann.  843;  Young  v. 
Thomas,  17  Fla.  170,  85  Am.  Rep.  93 ;  State 
V.  Qazlay,  5  Ohio,  22 ;  StaU  v.  Hibbard,  and 
StaU  V.  PtoudJU,  8  Ohio,  68 ;  St.  Louie  v. 
LaiigJdin,  49  Mo.  559. 

Neither  do  we  see  any  objection  to  the  re- 
quirement by  the  statute  of  a  license  to  be 
issued  to  attorneys  who  propose  to  practice 
law.  This  license,  issued  by  the  county 
clerk,  is  not  issued  to  any  one  who  may  ap- 
ply for  it,  and  pay  the  tax.  It  cannot,  of 
itself,  authorize  any  one  to  practice  law. 
It  is  good  onlv  in  the  hands  of  one  who  has 
been  previously  licensed  as  an  attomey-at- 
law.  This  countv  clerk's  license  is  simply 
a  convenient  method  of  collecting  the  tax. 
Though  called  a  *^ license,"  it  does  not  pur- 
port to,  neither  does  it,  confer  the  privilege 
of  being  a  lawyer  upon  its  face.  It  is  sim- 
ply a  receipt  for  the  occupation  tax.  Lieenee 
Tax  Cases,  72  U.  8.  5  Wall.  472v  18  L.  ed. 
501 ;  Broum  v.  Maryland,  25  U.  S.  12  Wheat. 
455,  6  L.  ed.  691 ;  Ward  v.  StaU,  81  Md. 
279,  1  Am.  Rep.  54 ;  Cooley,  Const.  Lim.  p. 
496. 

Our  conclusion  is  that  the  lawyers  of  the 
state  are  liable  to  the  occupation  tax,  and 
we  think  the  county  court  did  not  err  in  re* 
fusing  the  writ  of  habeas  corpus. 

7%e  prayer  of  petitioner  is  hereby  refused,  and 
he  is  remanded  to  the  custody  of  the  sheriff 
of  Tarrant  county.  Judges  all  present  and 
concurring. 

Rehearing  denied* 


ALABAMA  SUPREME  COURT. 


H.  KORETKE, 

V, 

IRWIN  <&  CO, 


Appt.t 


A  role  not  to  earry  any  person  across  the 
ferry  alter  dark,  until  daylight,  is  uDreason- 
abie  and  wlU  not  relieve  from  a  statutory  penalty 
for  unreasooably  detainJnfr  any  person  ar  a  pub- 
Uo  ferry,  where  the  statutes  also  require  keepers 
of  publio  ferries  to  hare  **9afe  and  conveDient 
boata,  with  a  sufficient  number  of  ferrymen.** 


(November  9. 18Q6L) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  City  Court  of  Montgomery  in  favor 
of  defendants  in  an  action  brought  to  recover 
the  statutory  penal t:^  for  refusing  to  ferry 
plaintiff  across  the  river.     Beversed, 

Plaintiff  was  traveling  on  a  bicycle  and 
arrived  at  the  terminus  of  the  ferr^,  which 
connects  the  opposite  bank  of  the  river  with 
the  city  of  Montgomerv,  at  about  dusk  in  the 
evening.  Defendants^  boat  was  on  the  Mont- 
gomery side,  and  plaintiff  seeing  a  man  near 


KoTB.— The  doty  of  ferrymen  to  grlve  prompt  I  cfsioo  and  the  authorities  cited  In  the  case  aeem  to 
■ervioe  is  a  subject  which  has  been  but  little  be  nearly  or  quite  aU  that  have  been  decided  on  the 
touched  upon  in  the  deotoions;  but  the  above  de-  >  subject. 
SI  L.  R.  A. 
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Not., 


the  boat  shouted  to  him  to  come  over  and 
carry  plaintiff  over  the  river.  That  man 
said  that  the  regular  ferryman  had  gone  up 
town  and  that  nothing  could  be  done  with 
the  ferry-boat  until  he  returned.  There  was 
a  neglect  or  refusal  to 'cross  the  river  with 
the  boat  that  night,  and  plaintiff  was  com- 
pelled to  remain  on  the  farther  side  of  the 
river  until  morning,  whereby  he  missed  the 
train  which  he  intended  to  take  out  of  Mont- 

§  ornery  and  brought  this  action  to  recover 
ic  statutory  penalty. 

Further  facts  appear  in  the  opinion. 

Messrs.  Lomax  A  Lli^n,  for  appellant : 

The  keeper  of  a  public  ferry  is  oound  to 
transport  persons  across  the  stream  after 
night,  and  for  a  failure,  unless  a  good  excuse 
is  shown,  is  liable  under  the  statute. 

PaU  V.  Eenry,  6  Stew.  &  P.  (Ala.)  101; 
Lettan  v.  Chodden,  L.  R.  2  Eq.  Cas.  122 ; 
Jabim  v.  Midgett,  25  Ark.  474;  PhiUips  v. 
Bloomifigton,  1  G.  Greene,  498. 

And  this  notwithstanding  any  rule  of 
which  the  public  was  not  informed,  and, 
which  contravened  the  public  duty  of  the 
owner  of  said  ferry  fastened  on  him  by  his 
acceptance  of  the  franchise  to  transport  the 
public  at  all  seasonable  times. 

Ibid. 

Said  rule,  if  held  a  i>roper  one,  had  no 
ttpplication  to  the  plaintiff,  under  the  facts 
in  this  case. 

Mr.  A,  A«  Wiley,  for  appellee: 

The  words,  **  constantly  provide  and  keep" 
«s  used  in  the  Alabama  Statute,  section  26, 
Aiken's  Digest,  are  omitted  from  said  sec- 
tion 1444  of  the  present  Code ;  and  the  word, 
^unreasonably"  oefore  ** detained."  as  now 
employed  in  said  section  1452  of  the  present 
Ooae,  does  not  anywhere  appear  in  said  sec- 
tion 29,  Aikin's  Digest.  Some  field  of  opera- 
tion must  be  given  to  each  of  these  sections 
having  reference  to  ferry  transportation. 
The  omission  of  the  words  "constantly  pro- 
vide and  keep"  in  one  section  and  the  ad- 
dition of  the  word  **  unreasonably"  in  another 
section  of  our  present  Code,  defining  the 
duties  of  ferryman  and  ferry  owners,  makes 
«  material  and  important  change  in  phrase- 
ology. 

when  the  law-makers  omitted  said  word 
^constantly"  from  said  section  1444  of  the 
Code,  it  was  done  with  a  purpose. 

Lehman  v.  EMnson,  59  Ala.  241. 

The  intention  of  the  legislature  must  be 
searched  for  in  the  words  which  that  body 
has  employed. 

Ibid.;  United  8taie$  ▼.  CoUier,  8  Blatchf. 
«83;  Potter's  Dwarr.  Stat.,  188-193. 

It  would  violate  all  rules  of  interpretation 
to  hold  that  the  omitted  word  in  the  one  sec- 
tion and  the  added  word  in  another  section 
had  no  purpose. 

Motes  V.  Carter,  78  Ala.  658. 

We  must  presume,  also,  that  the  legisla- 
ture in  making  this  material  change  in  said 
sections  26  and  29,  Aikin's  Digest,  supra, 
did  so  not  only  with  a  knowledge  of  the 
change  itself,  but  also  with  a  knowledge  of 
the  interpretation  which  the  supreme  court 
had  placed  thereon  as  expressed  in  the  opin- 
ion published  in  PaU  ▼.  Bimry^  6  Stew.  & 
P.  (Ala.)  101. 
dlIi.R.A. 


The  legislative  purpose  and  meaning  of 
sections  26  and  29,  Aikin's  Digest,  supra, 
having  been  materially  changed  In  the  sub- 
sequent statutes  (Code  1886,  §§  1444,  14d2), 
we  must  presume  that  it  was  the  intention 
of  the  legislature  to  have  a  change  also  in 
the  ruling  of  the  supreme  court  as  to  the 
duty  of  a  feriyman  to  carrv  persons  and 
property  over  a  river  at  night.  Pais  v. 
Henry,  supra,  is  not  any  longer  an  authority. 

A  ferryman  undertaking,  for  hire  and  re- 
ward, to  transport  persons  and  other  goods 
across  a  stream,  is  a  common  carrier.  The 
safety  of  the  traveling  public  is  of  paramount 
importance.  To  promote  that  safety  he  has 
a  right  to  adopt  and  enforce  reasonable  rules 
for  Uie  operation  of  his  boats ;  and  in  deter- 
mining what  is  "an  unreASonable  delay"  the 
auestion  as  to  what  are  reasonable  precau- 
ons  for  operating  or  refusing  to  operate  a 
ferry  after  niirht  must  be  considered.  It  is 
impossible  in  one  or  more  cases  to  establish 
a  principle,  so  correct  in  itself  as  to  suit 
every  other  case  which  may  arise  from  dif- 
ferent causes,  and  of  endless  variety. 

Cohm  V.  Ilume,  1  McCord,  L.  448 ;  OZa|f- 
pool  V.  MeAUister,  20  111.  508. 

Boats  navigating  a  river  have  the  right  of 
way  and  the  ferry-wire  or  cable  has  to  be 
lowered  beneath  the  water  for  their  passage. 

This  was  not  the  case  sixty  years  ago, 
when  ferry  boats  were  run  by  poles  and 
paddles.  If  the  cable  is  not  lowered,  re- 
moved out  of  the  way,  it  becomes  a  nui- 
sance ;  and  the  owner  of  the  ferry  is  answer- 
able for  any  loss,  inconvenience,  or  damage 
caused  thereby. 

Steamboat  *"  Globe^  ▼.  Kurts,  4  Greene,  485. 

There  can  be  no  doubt  that  the  rule  adopted 
by  defendants,  viz.,  not  to  operate  tiieir 
ferry-boat  after  dark,  was  reasonable,  par- 
ticularly in  view  of  the  fact  that  their  ferry 
was  located  and  operated  on  a  river  bend, 
where  the  current  is  swift  and  oft-times 
dangerous,  and  where  navigation  after  night 
is  frequently  perilous  because  of  the  passage 
of  boats,  lumber  rafts,  logs,  etc.,  not  able 
to  be  guarded  against,  and  which  have  the 
riarht  of  way  on  the  river;  and  for  the  ad- 
ditional reason  that  the  ferryman,  in  the 
darkness  of  the  night,  is  less  able  to  give 
proper  and  correct  angle  to  his  boat  in  cross- 
ing the  current. 

Coleman*  J.,  delivered  the  opinion  of  the 
court: 

The  action  was  instituted  before  a  justice 
of  the  peace  to  recover  the  statutory  penalty 
imposed  by  section  1452  of  the  Code.  The 
section  reads  as  follows:  ''Anv  person  un- 
reasonably detained  at  a  public  ferry,  toll 
bridge,  or  causeway,  may  for  each  detention 
recover  of  the  owner  ten  dollars  before  any 
Justice  of  the  county.*  Plaintiff  was  de- 
tained from  5 :  45  P.  M.  or  6  o'clock  P.  M. 
until  6  o'clock  A.  M.  of  the  following  mom* 
ing.  These  facts  being  shown  by  the  plain- 
tiff, it  devolved  upon  the  defendant  to  show 
the  circumstances  which  Justified  such  de- 
tention. The  defense  relied  upon  was  a  rule 
established  by  the  owners  of  the  ferry  not  to 
put  any  person  across  the  ferry  after  dark, 
until  daylight.    Does  the  statute  authorixa 
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the  establishment  of  such  a  rule,  and  was  the 
enforcement  of  the  rule,  under  the  circum- 
stances as  shown  by  the  eyidence,  reasonable? 
Very  clearly  not.  If  it  had  been  proven  that 
the  river  was  unusually  swollen,  and  for  this 
reason  dangerous  to  cross  after  dark,  or  that 
there  was  a  strong  wind,  which  made  it 
dangerous,  these  causes  might  be  sufficient, 
under  the  statute,  to  cause  the  delay.  Or 
if  it  had  been  proven  that  a  steamboat  was 
approaching,  or  immediately  expected,  or 
that  lumber  rafts  were  approadiing  the  ferry, 
which  rendered  the  crossing,  for  the  time 
being,  dangerous,  it  would  not  be  unreabon- 
able  to  detain  the  person  desiring  to  cross 
until  the  cause  Imd  ceased  to  exist ;  and  so 
of  any  other  cause  which  the  keeper  of  the 
ferry  could  not  provide  against  or  control, 
and  which  would  render  the  attempt  to  cross 
the  river,  at  the  particular  time,  unsafe. 

The  statute  contemplates  that  the  owners 
and  keepers  of  public  ferries  shall  "keep 
safe  and  convenient  boats,  with  a  sufficient 
number  of  ferrymen."  Section  1444,  Code 
1886.  It  is  not  a  sufficient  excuse  for  ''un- 
reasonable detention"  to  show  that,  by  rea- 
son of  the  character  of  the  construction  of  the 
ferry-boat,  or  of  the  appliances  operating  the 
boat  across  the  river,  or  because  of  an  insuf- 
ficient number  of  ferrymen  employed,  it 
would  not  be  secure  to  cross  the  river  after 
dark.  When  a  party  applies  for  and  obtains 
a  license  to  keep  a  public  ferry,  it  is  his 
duty  to  provide  ^safe  and  convenient  boats 
and  a  sufficient  number  of  ferrymen"  neces- 
sary to  prevent  ''unreasonable  detention"  at 
the  particular  feny  he  is  licensed  to  keep. 


I  The  precise  question  under  consideration 
I  came  before  this  court  at  a  very  early  day. 
/  In  the  case  of  Pctte  v.  Henry ^  5  Stew.  &  P. 
(Ala.)  101,  it  was  held  that  ''the  keeper  of 
a  public  ferry  is  bound  to  transport  persons 
across  the  stream  after  night,  and  a  failure 
to  do  so  will  subject  him  to  an  action  under 
the  statute,  without  a  suit  on  the  bond. "  In 
that  case  the  party  reached  the  ferrv  at  6 
0* clock.  He  was  not  put  across  until  next 
morning.  In  that  case,  as  in  this,  the  de* 
fense  was  that  the  "owner  of  a  ferry  was  not 
bound  to  put  any  person  across  the  river  be- 
tween dark  and  daylight."  On  appeal  this 
court  held  that  the  defense  was  not  good.  In 
the  opinion  it  is  said:  "If  the  wind  waa 
high,  or  the  night  dark,  when  the  applica- 
tion was  made  to  him,  so  as  to  expose  him 
to  danger  in  an  attempt  to  cross,  or  were  it 
late  at  night,  after  the  usual  bedtime,  it 
might,  under  some  circumstances,  as  where 
the  ferry  was  some  distance  from  his  dwell- 
ing, and  probably  in  many  other  cases,  be  a 
sufficient  excuse."  The  present  statute  is 
not  in  every  particular  the  same  as  when  the 
opinion  in  6  Stew.  &  P.,  vapra^  was  ren- 
dered :  but,  so  far  as  the  question  under  re- 
view is  affected,  there  is  no  material  differ- 
ence. It  is  imnecessary  to  refer  to  the  facts, 
further  than  to  say  we  do  not  think  the 
evidence  sustained  the  defense  attempted  to 
be  made.  Under  defendants*  own  showing, 
we  are  of  opinion  that  plaintiff  was  entitled 
to  recover. 

The  judgment  cf  the  Trial  (hurt  is  retereed, 
and  judgment  will  be  here  rendered  for  the 
plaintiff. 


MI8S0TTRI   8UPREMB   COURT. 


STATE  of  Missouri,  Bespt.^ 

e. 

W.  H.  LOOMIS  et  aL,  Appte. 

(m  Ho.  807J 

1»   A  gtmtqte  prohl'Mting  mtntng  or  man- 
iifii«tiirlii§f  eoiioems  ttotn  teatilng  for 


tha  payment  of  wagres  any  order  or 
other  eridenee  of  indebiedaem  payable 
otherwise  than  In  lawful  money  of  the  United 
States,  unless  the  tame  is  negotiable  and  redeem- 
able without  discount  in  oash  or  in  supplies  at 
the  option  of  the  holder.  Is  void  as  depriving  per- 
sons of  liberty  without  due  process  of  law. 

8.   The  'liberty*^  s^oaraateed  hy   the 


KovB.— The  publication  of  this  case  has  been  un- 
avoidably delayed  In  awaiting  the  completion  of 
the  following  elaborate  note  which  has  been  pre- 
pared at  our  special  request  on  the  most  important 
questions  as  to  the 

OongbUuUonaHLy  cf  etatutm  rutrioHna  contraeU 
and  Zwsfnest. 

On  the  subjects  treated  in  the  principal  case  con- 
sult also  note  to  Com.  v.  Perry  (Mass.)  U  L.  B.  A. 
ass,  and  the  later  cases:  Peel  Splint  Coal  Co.  v.  State 
(W.  Ta.)  17  Ii.  B.  A.  886;  Bamsey  v.  People  (HL)  17 
Lb  B.  A.  868,  and  State  v.  Brown  ^  8.  Hfg.  Co.  (B. 
I.)17LuB.A.86S. 

Due  vroeeee  <tf  law. 

Soma  very  recent  cases  on  *'due  process  of  law,^ 
In  the  federal  supreme  court  are.  Lent  v.  Tillson 
a80D,  14D  U.  &  816, 86  L.  ed.  419;  Conery  v.  New  Or- 
leans  Waterworks  Co.  (1881),  14^  U.  S.  70,  86  L.  ed. 
948;  New  York  v.  Squire  (1898),  146  U.  8.  176, 86  L. 
ed.  686;  NeOson  v.  KUorore  a882).  146  U.  8.  487. 86  L. 
ed.  786;  Yesler  v.  Washington  Harbor  Line  Comrs. 
asm.  146  U.  8.  646, 86  L.  ed.  HIS. 
21  L.  R.  A. 


1.  Te§t4no  etatutea  by  the  unvniiUen  eonttiMiofu 
**The  conflict  between  the  legislative  act  and 
some  specific  provision  of  the  fundamental  law 
must*  in  genenU,  be  clearly  apparent,  or  the  act 
will  not  be  deemed  unconstltutionaL  That  a  stat- 
ute may,  in  the  opinion  of  the  court,  be  against  the 
spirit  of  the  constitution,  or  against  the  policy  of 
the  government,  is  not  sufficient  to  warrant  the 
court  in  declaring  it  unconstltutionaL**  Wads- 
worlh  V.  Union  Pac  B.  Co.  C1808;  IB  Colo.  60a 

The  supreme  court  of  Ohio  has  recently  saids 
''Whatever  may  be  the  rule  elsewhere,  it  Is  clear 
thai  in  this  state  the  validity  of  an  act  passed  by 
the  legislature  must  be  tested  alone  by  the  consti- 
tution, and  that  the  courts  have  no  right  or  power 
to  nullify  a  statute  upon  the  ground  that  it  is 
against  natural  Justice  or  public  policy.**  Probas- 
co  V.  Raine  (Ohio)  June  18, 1883. 

Where  a  law  does  not  conflict  with  some  express 
provision  of  the  constitution  the  courts  may  not 
annul  it  as  contrary  to  its  ''spirit.**  Sawyer  v. 
Dooley  (Nev.).  March  8.  1888;  Beymao  v.  Black 
OBH),  47  Tez.  568;  Ocr  v.  Bhine  (1876),  46  Tex.  846. 


See  also  22  L.  R.  A.  340;  23  L.   R.  A.  264;  24  L.  R.  A.  647,  702;  27  L.  R. 
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CcmstitaticmlnoladeB  the  Tight  to  freely  buy 
and  Mil,  make  contracts  and  have  them  enforced 
as  othen  may. 
8*  Tlie  claMdfleation  of  mining^  and 
maAufkctarln^  enterprisea  for  legislation 
reffulating  the  mode  of  payment  of  employes  Ib 
unreasonable,  arbitrary,  and  cannot  be  upheld. 

iBarelav^  J.,  diuenta*} 
(March  2S,  1888.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Macon  County  con- 
victing them  of  a  violation  of  the  statute  re- 
quiring "store  orders"  given  by  those  engaged 
in  mining  or  manufacturing,  in  payment  of  em- 
ployes' wages  to  be  redeemable  either  in  goods 
or  money,  at  the  option  of  the  holder. 

The  case  was  twice  beard  on  appeal;  first, 
in  division  2,  and  afterwards  by  the  court  in 
bane.    Reteraed. 

The  facts  are  stated  in  the  opinions. 

IN   DIVISION   3. 

Me»9rs,J>yumpt  St  MitchelMor  appellants: 
Revised  Statutes.  1889.  §g  7058,  7060»  are  in 
conflict  with  the  Bill  of  Rights,  art.  2,  %  4,  of 
the  Constitution  of  1875,  and  repugnant  to  the 
natural  right  of  the  individual;  they  are  mat- 
ters of  paternalism  and  class  legislation  of  the 
worst  type. 

State  V.  Qoodtom,  6  L.  R  A.  681,  88  W.  Va. 
179;  8taU  v.  Mre  Greek  Coal  A  Coke  G?.  6  L. 
R.  A.  859.  88  W.  Va.  188.  See  also  0?m.v. 
Fwry,  14  L.  R.  A.  825,  155  Mass.  117,  84 
Cent.  L.  J.  78;  Godcharlee  v.  Wigeman,  118 
Pa.  481;  MillettY.  People,  117,  Bl.  294;  Harti 


V.  People,  not  yet  reported,  (IlL  Sup.)  March, 
1^92;  PeopUy.  Otis,  90  N.  Y.  48;  StaU  y. 
Fire  Greek  Goal  dt  Coke  Co.  supra;  article  by 
D.  H.  Pingrey,  of  Bloomington,  111.,  on 
"Limiting  the  Rights  to  Contract,"  84  Cent. 
L.  J.  91^6,  and  authorities  cited. 

No  phase  of  the  police  power  of  the  state  is 
here  in  question. 

StaU  V.  Fisher,  62  Mo.  174 

The  Gross  Weight  Law,  such  as  now  exists 
in  this  state,  has  been  held  unconstitutional  in 
the  state  of  Colorado. 

88  Cent.  L.  J.  287:  Be  House  Bill  No.  10. 
15  Colo.  600;  MiUett  v.  PeopU,  117  lU.  294. 

Jfr.  John  M*  Wood»  Atty-Oen.,  for  the 
State. 


TkoBUM*  t7.,  delivered  the  opinion  of  the 
court  on  October  10,  1892: 

The  defendants  were  tried  upon  an  informa- 
tion filed  by  the  prosecuting  altornev  in  the 
circuit  court  of  Macon  county  for  issuing  a 
check  or  evidence  of  indebtedness  in  payment 
of  wages  of  labor,  in  violation  of  the  following 
sections  of  the  Revised  Statutes  of  18^:  "Sec 
7058.  It  sball  not  be  lawful  for  any  corpora- 
tioD,  person,  or  firm  engaged  in  manufactur- 
ing or  mining  in  this  state  to  issue,  pay  out,  or 
circulate  for  payment  of  the  wages  of  labor  any 
order,  check,  memorandum,  token,  or  evidence 
of  indebtedness,  payable  in  wbole  or  in  part 
otherwise  than  in  lawful  money  of  the  United 
States,  unless  the  same  is  negotiable  and  re- 
deemable at  its  face  value,  without  discount,  in 
cash,  or  in  goods,  wares,  or  merchandise,  or 
supplies,  at  the  option  of  the   holder,  at  the 


That  a  law  Is  '^oppressive  and  unjust**  does  not 
render  It  unconstitutional.  Knozvlile  v.  Bird 
0888)  12  Lea,  128, 47  Am.  Bep.  9S», 

**It  is  only  when  a  case  is  presented  which  shows 
clearly  that  a  statute,  when  fairly  and  reasonably 
construed,  is  brought  in  conflict  with  some  provis- 
ion of  the  consdtutlon,  that  this  court  is  justified 
in  pronouncing  the  law  invalid.**  People  v.  Rosen- 
herg  (1808)  188  N.  7.  410. 

But  in  Citizens  8av.  ft  L.  Asso.  of  Cleveland  v. 
Topeka  (1874),  87  U.  S.  80  Wall.  668. 28  L.  ed.  4BL,  3fr. 
Justice  Miller,  for  a  majority  of  the  court  (CUfford, 
J.,  dissenting),  renuurked  that  there  are  limitations 
on  legislative  power  **which  grow  out  of  the  essen- 
tial nature  of  all  free  governments.** 

Many  older  cases  on  this  point  will  be  found  In 
8  Am.  ft  Bng.  Bncydop.  Law,  pp.  678, 074. 

In  the  convention  which  framed  the  Federal 
Oonstitution  It  was  proposed  to  vest  in  the  judi- 
ciary a  qualified  negative  on  all  legislation;  but  the 
proposal  was  rejected.   8  Madison  Papers,  1388. 

This  branch  of  the  principal  case  Is  discussed 
from  different  standpoints  in  these  articles:  **Con- 
stltutlonal  Law,**  82  Am.  Law  Beg.  ft  Bev.  694;  '*Ju- 
rlsdlctlon  to  Declare  Void  Acts  of  Legislation**  (Mo- 
Murtrle),  Id.,  p.  1008:  "^ClvU  Liberty  and  a  Written 
Constitution**  (Lewis),  Id^  pp.  071  and  1064;  and 
**The  Proper  Canon  of  Interpretation  of  Bills  of 
Bights**  (Lewis),  Id.,  p.  782. 

2.  Class  UgiOaitUm. 
In  the  elevator  cases,  the  statutory  regulation  of 
rates  applied  only  to  elevators  In  the  large  dtles 
of  New  Tork  (those  having  a  population  of  180,000 
or  more),  but  that  classification  was  held  no  in- 
fringement of  the  right  to  **the  equal  protection 
of  the  laws,**  under  the  Federal  Constitution. 
Budd  V.  New  York  (1892)]  148  U.  8. 517, 86  L.  ed.  247. 
(Field,  Brewer  and  Browfi,  J  J.,  dissenUnaJ^ 

2lL.aA. 


An  act  giving  persons  furnishing  supplies  to  any 
railroad,  mining  or  manufacturing  oompany  a 
lien  on  the  property,  etc.,  of  the  company  superior 
to  any  mortgage,  eta,  has  been  held  not  violative  of 
the  constitution  as  unequal  or  class  legislatloii. 
Virginia  Development  Co.  v.  Croser  Iron  Co.  (Yu4 
July  6, 1808. 

The  Illinois  Act  of  1887,  commonly  known  as  the 
^Allen  Land  Law,**  which  forbids  the  transfer  of 
title,  etc,  of  land  to  nonresident  aliens,  was  held 
valid,  although  under  treaties  with  some  foreign 
states,  it  could  only  apply  to  oenaln  classes  of  non- 
resident aliens.  Wunderle  v.  Wunderle  (180B;  10  L. 
B.  A.  84. 144 111.40, 

The  law  governing  the  winding  up  of  banks  was 
held  constitutional,  although  applying  only  to  in- 
stitutions of  that  dasB.  People  v.  San  Aranolsoo 
Sup.  Ct.  (GaU  Oct.  14, 1896. 

Statutes  making  railway  companies  alone  abeo- 
lutely  liable  for  fires  communicated  by  their  loco- 
motives, without  regard  to  any  negligence,  have 
been  sustained  under  the  police  power,  in  Thatcher 
V.  Maine  Cent.  B.  Co.  (18B8),  88  Me.  502;  McOandless 
V.  BichmondftD.B.00.  Oam,  18L.B.A.440,  88 

s.a-. 

Like  rulings  have  been  made  In  regard  to  the 
statutory  UabUlty  of  railroads  for  personal  Injuries 
to,  or  death  of  Individuals  (Louisville  Safety 
Vault  ft  T.  Co.  V.  LoulsviUe  ft  N.  B.  Co.  dBOD,  14  h, 
B.  A.  670,02  Ky.288;  Georgia  B.  ft  Bkg.  Co.  v.  MUler, 
90  Ga.  671),  and  for  other  performances  not  aotion- 
able  If  committed  by  other  persons.  Minneapolis 
ft  St  L.  B.  Co.  V.  Emmons  asOS),  140  U.  8.  a04«  87  L. 
ed.769;  Dentv.St.  Louis,  L  M.  ft  8.  B.  Co.  (1884),  88 
Mo.  406. 

In  State  v.  Indiana  ft  L  &  B.  Co.  (1802).  18  L.  B. 
A.  602,  188  Ind.  60,  an  act  requiring  railroads  to 
place  in  each  passenger  depot,  where  there  is  a 
telegraph  oflBce,  a  blackboard,  and  to  post  thereon 
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«tore  or  other  place  of  bnsiDess  of  such  firm, 
person,  or  corporation,  or  at  the  store  of  any 
'Other  person  on  whom  such  paper  may  be 
•drawn,  where  goods,  wares,  or  merchandise  are 
kept  for  sale,  sold,  or  exchanged;  and  the  per- 
son who,  or  corporation,  firm,  or  company 
which,  may  issue  any  such  order,  check,  mem- 
•orandum,  token,  or  other  evidence  of  indebted- 
ness, shall,  upon  presentation  and  demand, 
within  thirty  days  from  date  or  delivery  there- 
of, redeem  the  same  in  goods,  wares,  merchan- 
'dise,  or  supplies  at  the  current  cash  market 
price  for  like  goods,  wares,  merchandise,  or 
supplies,  or  in  lawful  money  of  the  United 
States,  as  may  be  demanded  by  the  holder  of 
any  such  order,  memorandum,  token  or  other 
«Yidenoeof  iodebledness:  provided,  that  if  said 
•corporation,  person,  or  firm,  engaged  as  speci- 
fied in  this  section,  have  a  regular  pay  day  once 
in  every  thirty  davs,  then  said  corporation, 
person,  or  firm  shall  not  be  required  to  redeem 
•such  token  or  evidence  of  indebtedness  in  cash 
until  the  first  pay  day  after  the  same  become 
payable,  as  herein  provided,  and  such  token  or 
•evidence  of  indebtedness  shall  be  presented  for 
payment  in  cash  only  on  such  paydays/'  "Sec. 
7000.  Any  officer  or  agent  of  any  corporation, 
<»r  any  person,  firm,  or  company  engaged  in 
the  business  of  manufacturing  or  mining  in 
this  state,  who,  by  themselves  or  agent,  shall 
issue  or  circulate  in  payment  for  wages  of  labor 
any  order,  check,  memorandum,  token  or  evi- 
•deuce  of  indebtedness,  payable  in  whole  or  in 
part  otherwise  than  in  lawful  money  of  the 
iJnited  States,  without  being  negotiable  and 
fwyable  at  the  option  of  the  nolder  in  goods. 


wares,  merchandise,  supplies,  or  lawful  money 
of  the  United  States,  as  required  by  section 
7058  of  this  article,  or  who  shall  fail  to  redeem 
the  same  when  presented  for  payment  within 
thirty  days  from  date  or  delivery  thereof,  by 
said  company  or  its  agents  at  his  or  their  office 
or  place  of  business,  in  lawful  money  of  the 
United  States,  or  who  shall  compel  or  attempt 
to  coerce  any  employ^  of  any  such  corporation, 
person,  firm,  or  company  to  purchase  goods, 
wares,  merchandise,  or  supplies  from  auy  par- 
ticular person,  firm,  or  corporation,  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  fined  not  less  than  ten  nor 
more  than  five  hundred  dollars  for  each  and 
every  such  offense." 

Upon  trial  had  before  the  court  without  a 
Jury  the  evidence  tended  to  show  that  defend- 
ants, under  the  firm  name  of  Loomis  &  Snively, 
were  engaged  in  mining  coal  in  Macon  county, 
that  Peter  Daniels  was  employed  to  labor  for 
them;  that  prior  to  the  month  of  February, 
1891,  said  Daniels  became  indebted  to  defend- 
ants in  the  sum  of  about  $88  in  their  store 
which  they  kept  in  connection  with  their  min- 
ine  operations;  that  on  the  18th  day  of  February, 
1801,  Daniels  had  earned  on  the  current 
month's  wages  the  sum  of  |5.60  in  excess  of 
his  purchases  for  that  month;  that  on  that  day 
defendants,  at  his  request,  issued  and  delivered 
to  him  a  coupon  check  book,  using  a  printed 
form.  On  the  first  page  of  the  cover  of  this 
book  is  the  following:  "Looifais  A  Snively 
Credit  Ck>upon  Check  Book.  No.  897.  $5.00. 
Issued  by  C.  C.  Gorton.  Check  2-18-1891. 
The  coupons  in  this  book  are  not  good  if  de- 


whetber  or  not  Twasenger  trains  are  on  time,  was 
■sustained  and  declared  not  class  leffislatlon. 

An  ordlnanoe  prohihitlnflr  sale  of  liquor  In  places 
of  entertainment  where  females  serve,  etc.,  is  valid 
«mder  the  oonstitatlon  of  Galtfomia,  whloh  de- 
clares that  **no  person  shall  on  account  of  sex  be 
disqualified  from  entering  upon  or  pursuing  any 
lawful  business,  vocation,  or  profession.**  Ex  parte 
HayoB  (Umu  a0L.R.A.701.06OaL66S. 

Laws  requlrinir  members  of  oertaln  professions 
to  oomply  with  oondltlons,  preliminary  to  praotlc- 
iDg,  have  been  held  no  Infringement  of  a  oonstltu- 
tionai  mandate  expressly  forbidding  olass  legisla- 
tion. Iowa  Eclectic  Hedlcal  €k>llege  Asso.  v. 
^chrader  (Iowa,  1808),  20  L.  R.  A.  865;  Dent  v.  West 
Virginia  a889),  129  U.  S.  114, 83  L.  ed.  62B.  And  the 
•same  principle  was  declared  applicable  to  plumb- 
.ers  hi  Singer  v.State  a80O),8  L.  B. A. 561, 72  Md. 
4M. 

But  where  such  a  statute  excepted  certain  old 
fjraotitioneis  from  Its  operation,  the  courts  beld  it 
«laBS  leflrislation.  State  v.  Hlnman  (1888),  66  N.  H. 
lOB;  Bute  v.  Pennoyer  (1880),  6  L.  B.  A.  700, 66  N.  H. 
11& 

The  Colorado  statute  making  every  railroad  li- 
able absolutely  for  all  stock  killed  by  Its  trains 
dnespective  of  negligent  operation),  and  fixing 
the  price  of  such  stock  according  to  a  schedule  of 
▼ahies  or  by  an  extrajudicial  appraisement,  is  void, 
«s  depriving  of  property  **without  due  process  of 
law,**  and  for  other  constitutional  reasons.  Wads- 
worth  V.  Union  Pac  B.  Go.  (1808)  18  Golo.  600. 

The  South  Oarollna  Dispensary  Act  of  1802  was 
field  unconstitiitional  by  the  United  States  circuit 
^x>urt  (Slmonton,  X),  because  it  discriminated 
^uraiost  a  special  class  of  common  carriers,  and  was 
4ienoe  not  a  proper  exertion  of  police  power.  Be 
Lanfff ord  (1883),  67  Fed.  Bep.  670. 

A  similar  ruUng  was  made  by  the  same  Judge  in 
S1L.RA, 


Smith  V.  Blvens  a808),  66  Fed.  Bep.  862,  to  the  effect 
that  a  special  act,  exempting  certain  portions  of  a 
county  from  a  prior  law  (which  required  property 
owners  to  fence  only  lands  used  for  pasture),  was 
unconstitutional  i  as  depriving  the  landowner  of 
property  without  **due  process  of  law." 

An  act  making  it  unlawful  for  bakers  to  bake  for 
purposes  of  sale  between  6  P.  M.  on  Saturday  and 
6  P.  M.  oa  Sunday,  under  a  penalty,  and  excepting 
restaurants,  hotels,  and  boarding  nouses,  was  held 
a  special  law.  and  void.  Ex  pcurte  Westerfield  (1880), 
65  Gal.  660, 86  Am.  Bep.  47. 

An  act  authorizinir  the  taxation  of  an  attorneys' 
fee  against  a  railroad  company,  in  case  of  a  judg- 
ment against  it  for  killinsr  stock,  was  pronounced 
void  as  class  legislation.  Lafferty  v.  Ghicairo  ft  W. 
M.  B.  Co.  (1838),  71  Micb.  85;  Sohut  v.  Chicago  ft  W. 
M.  B.  Co.  (1888),  70  Mich.  438;  St.  Louis,  I.  M.  ft  S.  B. 
Go.  ▼.  Williams  a887).  48  Ark.  482.  But  see,  to  the 
contrary,  Peoria,  D.  ft  B.  B.  Co.  v.  Duggan  (1884), 
loom.  587, 60  Am.  Bep.  610;  Perkins  v.  St.  Louis,  I. 
M.  ft  S.  B.  Co.  (1801),  11 L.  B.  A.  420, 103  Mo.  52;  Gulf, 
a  ft  S.  F.  B.  Go.  V.  Ellis  (Tex.  Giv.  App.)  March  8, 
18BB. 

An  enactment  ^that  whenever  any  railroad  conu 
pany  shall  discharge  an  employ^,**  etc.,  or  bis  term 
of  service  expires,  it  **shall,  within  fifteen  days  af- 
ter demand  upon  the  nearest  station  agent, . . .  pay 
to  such  employ^  such  amount  due  and  owing  him,** 
etc.,  under  penalty  of  becoming  liable  to  him  for 
20  per  cent  on  the  amount  due  him,  **as  damages,** 
was  held  unconstitutional  as  class  legislation.  Ban 
Antonio  ft  A.  P.  B.  Co.  v.  Wilson  aOBS),  4  Tex.  Civ. 
App.  882, 60  Am.  ft  Eng.  B.  B.  Gas.  5ia 

In  Pasadena  v.  Stimson  (1801).  01  CaL  288,  it  is  said 
that  a  law  is  **not  general  or  constitutional  if  it 
confers  particular  privileges  or  imposes  peculiar 
disabilities  or  burdensome  conditions,  in  the  exer- 
cise of  a  common  right,  upon  a  class  of  persons  ar» 
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tached,  and  aie  payable  in  mercbandise  wben 
presented  by  P.  Dabiela. "  On  tbe  second  page 
of  tbe  cover  IS  tbe  following:  "Special  NoUoe. 
It  must  be  distinctly  understood  tbat  tbese 
coupoDS  are  redeemable  in  sucb  articles  as  are 
for  sale  when  presented.  Covers  must  be  sur- 
rendered with  last  coupon.  Clerks  will  return 
all  canceled  coupons  and  covers  to  office  daily." 
Tbe  coupons  were  for  6,  10,  aud  25  cents,  ag- 
gregating $5.  The  6-ceDt  coupon  was  as  fol- 
lows: "Coupon  A.  807.  Good  for  mercban- 
dise at  our  stores.  6.  Loomis  &  Bnively.  Not 
transferrable.  Not  good,  if  detached."  The 
other  coupons  were  in  the  same  form  except 
that  10  and  25  were  respectively  substituted  for 
5.  Daniels  indorsed  the  book,  and  delivered  it  to 
O.  C.  Burge.  John  R  Hughes  obtained  it.  and 
he  delivered  it  to  Thomas  W.  Williams,  a 
merchant,  for  goods  sold  him,  and  the  latter 
presented  it  in  April,  1891,  to  defendants  for 
payment,  which  was  refused,  on  the  ground 
that  it  was  not  intended  wben  issued  that  it 
should  be  paid  in  cash;  and  that  when  settle- 
ment was  made  with  the  laborers,  the  coupon 
books  issued  to  them  were  deducted  from  tbe 
amounts  due  them,  respectively,  and  the  bal- 
ance was  paid  in  cash.  At  the  conclusion  of 
the  evidence  the  defendants  asked  the  court  by 
way  of  instruction  to  discharge  them,  for  the 
reason  that  the  information  failed  to  charge 
them  with  any  crime,  and  for  the  reason  that 
tbe  provision  of  the  statute  on  which  the  in- 
formation is  founded  is  unconstitutional  and 
void,  which  was  refused  by  the  court,  and  the 
defendants  at  the  time  duly  excepted  and  savc.l 
their  exception.    The  court  found  defendants 


guilty,  and  assessed  their  punishment  at  a  fln» 
of  $10,  and  entered  ]ud|^ment  accordingly. 

A  constitutional  question  having  be^  thna 
raised,  defendants  took  an  appeal  to  this  court, 
and  for  a  reversal  of  the  Judgment  to  the  lower 
court  they  urge  two  propositions:  (1)  That  sec- 
tions 7058  and  7000,«tfpra,  "are  repugnant  to  tbe 
natural  rights  of  the  individual,  and  are  ex- 
amples of  paternalism  and  class  legislation  of 
the  worst  sort,"  and  are  in  conflict  with  sec- 
tion 4  of  our  Bills  of  Rights,  which  is  in  these 
words:  "That  all  constitutional  government 
is  intended  to  promote  tbe  general  welfare  of 
tbe  people;  tbat  all  persons  have  a  natural 
right  to  life,  liberty,  and  tbe  enjoyment  of  tha- 
gainsof  their  own  industry;  that  to  ffive  secur- 
ity to  these  things  is  tbe  principal  office  of 
government,  and  that,  when  government  doe»^ 
not  confer  this  security,  itfaifi  of  its  chief  de- 
sign." And  (2)  that  the  evidence  fails  to  show 
a  violation  of  the  statute.  We  have  given  these 
propositions  a  most  exhaustive  consideration, 
and  our  conclusion  Is  that  neither  one  ia  tena- 
ble, and  we  will  proceed  to  give  our  reasons 
therefor. 

The  first  proposition  involves  a  discussion  of 
the  functions  and  limitations  of  government, 
and  tbe  rights,  duties,  and  obligations  of  tbe 
individual  as  a  member  of  society;  and  in  ita 
support  defendants  cite  Ocdeharlea  v.  Wigeman, 
118  Pa.  481;  State  v.  Goodicia.9»  W.  Va,  179, 
6  L.  R.  A.  621;  StaU  v.  Fire  Greek  C,  dfc  G.  Co, 
88  W.  Va.  188, 6  L.  R A.  869;  Ow*.  v.  Perry,  155^ 
Mass.  117, 14L.  R  A.  825;  Fnn^er  v.  PeopU,  141 
lU.  171,  16  L.  R  A.  492;  MUlettY.  P«>pte.  117 
111.  294,  and  an  article  by  D.  H.  Pingrey,  84 


bltrarlly  selected  from  the  general  body  of  those 
who  stand  in  preolseiy  the  same  relation  to  the  sub- 
ject of  tbe  law.** 

Ad  ordinance  makiag  it  **anlawf ul  for  any  per* 
son,  .  .  .  society,  etc.,  to  march  or  parade  over 
or  upon  .  .  .  certain  streets  In  tbe  dty  of  Port- 
age, sboutlog,  slngiDjjr,  or  beating  drums  or 
tambourlDes,  etc.,**  without  a  permit  by  the  mayor, 
but  excepting  funerals,  fire  companies,  military 
companies,  and  poJitfoai  processions,  was  held  void 
in  view  of  the  14th  Amendment,  as  violating  the 
right  to  equal  protection  of  tbe  laws.  Be  Churns 
bad  (1B98)  19  L.  R.  A.  868, 8i  Wis.  — . 

But  an  ordinaDoe  of  Boston,  forbidding  the  play- 
ing of  musical  instruments  on  the  street  without 
a  license,  was  held  a  legitimate  use  of  police  pow- 
er, as  applied  to  a  cornet  player  of  tbe  **Salvation 
Army.**  taking  part  in  religious  worship.  Gom.  v« 
Phiisted  (1889)  £  L.  R.  A.  142, 148  Mass.  876. 

An  act  (Laws  1886-7.  p.  1S3),  making  every  railway 
company  absolutely  liable  for  all  depredations  of 
cattle  passing  over  or  through  cattle  guards,  on 
lands  through  which  it  passed,  irrespective  of  any 
default  on  the  part  of  the  company,  was  held  to  be 
unconstitutional,  and  not  a  valid  use  of  police 
power,  in  Alabama.  Birmingham  Mineral  R,  Go. v. 
Parsons  (Ala.)  July  82, 1898. 

8.  Freedom  of  eontraet» 

A  hiw  forbidding  dealings  in  stamped  and  regis- 
tered soda-water  bottles,  without  the  written  con- 
sent of  (or  directly  with),  the  person  whose  stamp 
is  thereon,  and  making  the  possession  of  such  bot- 
tles, by  certain  classes  of  dealers,  without  consent 
of  the  owner  of  the  stamp,  prima  facie  evidence  of 
unlawful  traffic  in  such  bottles,  was  held  valid  and 
no  Infringement  of  constitutional  liberty.  People 
V.  Gannon  (189B)  189  N.  7.  82. 

The  state  cannot  surrender  its  power  of  eminent 
SI  L.  R.  A. 


domain  by  a  statute  in  the  nature  of  a  oontraot 
with  a  corporation  under  the  constitution  of  Penn- 
sylvania; such  a  statute  Is  not  bindmg  on  a  later 
legislature.  Lock  Haven  Bridge  Go.  v.  GUnton- 
Gounty  (1888)  107  Pa.  879. 

In  American  U.  Teleg.  Go.  v.  Western  XT.  Teleg. 
Go.  a880)  07  Ala.  82, 42  Am.  Bep.  90.  it  is  said  that 
**the  legislature  cannot,  by  any  ooatraot,  divest  it- 
seir*  of  the  right  to  exercise  the  police  power. 

InOwensboro  ft  N.  B.  Go.  v.  Todd  (1801)  U  H  B. 
A.  286^  91  Ky.  ITS,  the  court  held,  in  a  somewhat 
similar  case,  that  that  power  (police)  oould  not  be- 
delegated  to  a  private  dtiaen;  though  that  view  !•> 
criticised  in  Birmingham  Mineral  B.  GO.  y.  Par- 
sons (Ala.)  July  22, 1888. 

A  statute  making  it  unlawful  to  have  a  certain 
quality  of  poor  milk  in  one^s  possession,  with  in- 
tent to  sell  the  same,  was  assumed  by  oourt  and 
counsel  to  be  constitutional  and  enforced  in  Oom» 
V.  Gordon  (1898)  189  Mass.  62. 

In  State  ▼.  Moore  (Wash.)  Aug.  18. 1898,  a  statuta- 
whlch  re<iuired  as  a  prerequisite  to  recording  a 
deed  of  land,  that  a  certificate  be  produced,  show- 
ing payment  of  all  taxes  levied  on  the  propertr 
^'according  to  the  books**  of  taxation,  was  hold  un- 
couFtitutlonal  as  an  unreasonable  restriction  of 
tbe  rights  of  the  landowner  and  not  **dtte,  process** 
of  law. 

In  State  v.  Stone,  Mo.  Sup.  1888,  the  m^WTig  of  a. 
contract  of  insurance,  on  behalf  of  an  uninoorpo- 
rated  association  of  Individuals,  without  a  state  it- 
cense  to  engage  in  such  business,  was  held  punish- 
able under  the  local  law. 

And  in  State  v.  James  (1878),  68  Mo.  070,  an  aot 
(Mo.  Rev.  Btat.  1889, 1 7U8),  forbidding  any  one,  not 
authorised  by  law,  to  issue  any  note,  check,  or 
ticket  to  circulate  as  money,  was  assumed  to  b» 
vaUd. 

In  BraoeylUe  Goal  Go.  v.  People  (1888),  147  m.  66^ 
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Cent  L.  J.  91.  In  the  PenDsylvaoia  case 
Wigeman  sought  to  recover  wages  earned  by 
him  as  an  em  ploy  6  of  Godcbarles  &  Co.,  who 
were  manufacturers  of  nails  at  Milton,  Pa. 
During  the  time  of  his  employment  the  plain- 
tiff asked  for  and  received  from  defendants 
orders  on  different  parties  for  the  purchase  of 
coal  and  other  articles,  which  orders  were 
honored  bv  the  parties  on  whom  thev  were 
drawn,  and  defendants  afterwards  paid  them. 
The  trial  court  ruled  that  these  orders,  payable 
in  goods  or  anything  other  than  money,  were 
void  under  the  Act  of  Assembly  of  June,  1881, 
and  could  not  be  used  by  defendants  in  the 
payment  of  wages;  and  on  appeal  the  supreme 
court  reversed  the  judgment  holding  the  Act 
unconstitutional  on  the  ground  that  it  infringed 
the  right  of  contract.  In  the  QoodwiU  Uase 
the  Supreme  Court  of  West  Virginia  held  the 
statute,  similar  to  ours,  unconstitutional  on 
two  distioct  grounds:  (1)  That  it  was  in  con> 
flict  with  the  first  section  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  in  that  the  rights  of  certain  specified 
employers  were  abridged,  while  others  of  the 
same  class  were  left  free;  and  (2)  that  it  in- 
fringed the  right  of  control.  In  iitate  v.  Fire 
Oredk  0,  db  C.  Co,^  the  supreme  court  of  West 
Virginia  held  unconstitutional  a  statute  pro- 
hibiting persons  and  corporations  engaged  in 
mining  and  manufacturing  from  selliDg  mer- 
chandise to  their  employes  at  a  greater  per  cent 
of  profit  than  they  sold  to  others,  on  the 
grounds  that  it  was  class  legislation,  and  an 
unjust  interference  with  the  right  of  private 
contract  and  busineas.    In  the  case  of  Cam.  v. 


Perry,  iupra,  the  supreme  Judicial  court  of 
Massachusetts  held  Mass.  Stat.  1881,  chap.  125, 
^  1,  which  provides  that  *'  no  employer  shall 
impose  a  fine  upon  or  withhold  the  wages,  or 
any  part  of  the  wages,  of  an  employ^  engaged 
at  weaving  for  imperfections  that  may  arise- 
during  the  process  of  weaving,"  violates  Mass. 
Const,  art.  1,  which  declares  the  inalienable 
rights  '*of  acauiring,  possessing,  and  protect- 
ing property;'  since  this  includes  the  right  to- 
make  reasonable  contracts.  The  act  construed 
in  the  MUiett  Oaeewta  to  the  effect  that  all  coal 
mined  should  be  weighed,  and  a  correct  record 
thereof  kept  by  the  mine  operator,  at  bis  ex- 
pense, and  that  miners  might  employ  a  check 
weigher  at  their  own  expense,  to  see  that  the- 
coal  was  properly  weighed,  and  keep  a  correct 
account  of  the  same;  and  a  penalty  was  im- 
posed on  the  operator  failing  to  comply  witb 
these  provisions.  Millett  was  indicted  for  a 
violation  of  the  act,  and  he  set  up  as  a  defense- 
that  he  had  contracts  with  all  the  men  em- 
ployed in  the  mine  to  mine  coal  at  so  much  per 
box.  The  trial  court  held  this  defense  insuffi- 
cient, and  this  ruliog  was  reversed  on  appeal 
to  the  supreme  court  of  Illinois  on  the  distinct 
ground  that  the  act  was  unconstitutional,  iiv 
that  the  legislature  had  no  right  to  single  out 
owners  and  operators  of  coal  mines  as  a  dis- 
tinct class,  and  provide  that  they  should  bear 
burdens  not  imposed  on  other  owners  of  prop- 
erty, or  emplojrers  of  laborers,  and  prohibit 
them  from  making  contracts  which  it  is  com- 
petent for  other  owners  of  property  or  employ- 
ers of  laborers  to  make.  And  again,  in  Frorer 
V.  People,  iupra,  the  supreme  court  of  Illi- 


48  Alh.  L.  J.  800,  it  was  held  that  *th6  right  to  oon- 
traot  neoessarily  iDOludes  the  right  to  fix  the  price 
at  wbioh  labor  shall  be  performed  and  the  mode 
and  time  of  payment  Eaoh  are  essential  elements 
of  the  right  to  contract  and  whosoever  is  restricted 
in  either,  as  the  same  is  enjoyed  by  the  community 
at  large,  is  deprived  of  liberty  and  property." 

The  United  States  Statute  (July  8, 1800),  declaring 
w>id  contracts  *4n  the  form  of  trustor  otherwise,** 
**in  restraint  of  trade,**  etc.,  was  held  by  Mr.  Jtutiee 
Jackson,  while  drcuit  Judge,  to  be  beyond  the 
power  of  congress  In  so  far  as  it  limited  the  right  of 
a  state  corporation  to  acquire  and  dispose  of  prop- 
erty.  Be  Greene  (1868),  6e  Fed.  Bep.  lot 

And  in  United  States  v.  Trans-Missouri  Freight 
Asso.  a882),  68Fed.  Rep.  440,  88  Am.  L.  Reg.  &Bev. 
1107,  that  statute  was  held  loapplicable  to  a  combi- 
nation of  fifteen  railways,  establishing  frelghtjates 
to  apply  to  interstate  trafBa 

L  OontraeU  moulded  hy  statute. 

Id  Ifiller  v.  Ammon  0808),  145  U.  8.  480, 86  L.  ed. 
IBS,  it  is  said  that  '*the  general  rule  of  law  is,  that 
a  eontract  made  in  violation  of  a  statute  is  void.'* 

A  provision  of  law  **that  all  conveyances,  by  way 
of  preference,  of  any  property  within  its  borders, 
made  by  a  citizen  of  the  state,  belog  insolvent,  and 
within  four  months  before  the  commencement  of 
prooeedlDgs  in  Insciivency,  shall  be  void,  is  a  usual 
and  a  valid  exercise  of  the  power  of  the  state  over 
property  within  its  Jurisdiction,  as  to  aU  such  con- 
veyances made  after  the  passage  of  the  law, 
whether  to  its  own  citizens  or  to  citizens  of  other 
states.*"  Brownv.  SmartaoOS),  140  U.&  404, 86 L. 
ed.778. 

A  statute  reducing  the  rate  of  interest  on  Judg- 
ments is  not  violative  of  the  constitutional  pro- 
vision touching  the '^obligation  of  contracts,**  even 
as  applied  to  Judgments  rendered  before  its  pass- 
21L.R.A. 


age.  Moriey  v.  Lake  Sbore&M.  8.  B.  Oo.  aeoH)  145- 
U.  S.  168, 86  L.  ed.  9BS.  (Harlan,  FfeZd,  and  Brewer^ 
JJ.,  diMontino.) 

In  Ostrander  v.  Darling  (1801),  187  N.  T.  70,  a  stat- 
ute was  held  valid  which  made  a  deed  by  the  state 
comptroller  conclusive  evidence  that  a  notice  to- 
redeem  was  regular  and  was  regularly  given  and 
published. 

A  statute  giving  priority  of  right  to  the  lien  of  a. 
mechanic  (as  to  butidings  erected  on  land),  over  ik 
mortgage  of  earlier  date  thao  the  labor  done  by 
the  mechanic,  was  recognised  as  valid  in  Bellly  v. 
Hudson  (1876),  68  Mo.  883. 

In  Chlpman  v.  McClellan  (Mass.)  June  28, 1808,  It 
was  said  that,  although  the  powers  of  national 
banks  are  derived  from  acts  of  congress,  ''it  can- 
not be  contended  that  they  therefore  have  the* 
power  to  make  a  contract  which  is  illegal  by  the* 
law  of  the  state  where  the  contract  is  made.** 

It  was  held  in  reference  to  the  contract  of  in-^ 
surance  in  German  Ins.  Oo.  v.  Eddy  (1803),  10  L.  B. 
A.  707,  86  Neb.  401,  that  *^e  provisioos  of  the- 
statute  override  any  stipulations  in  the  policy, 
.  •  •  as  an  insurance  company  can  only  do  busl» 
ness  in  the  state  on  the  conditions  provided  by 
law.**  To  same  effect,  Rellly  v.  Franklin  Ins.  Co» 
(1877).  48  Wis.  448, 28  Am.  Rep.  6S8. 

"When  the  legislature,  within  the  powers  con- 
ferred by  the  constitution,  has  declared  the  public 
policy,  and  fixed  the  rights  of  the  people  by  stat> 
ute,  the  courts  cannot  declare  a  different  policy, 
or  fix  different  rights.*^  Probasco  v.  Ralne  (Ohio)- 
June  18, 1866. 

In  Be  McGraw  a888),  2  L.  R.  A. 897. lU  N.Y.e» 
(affirmed,  186  U.  S.  162, 84  L.  ed.  431),  a  statute  limit- 
ing the  amount  of  property  which  incorporated* 
colleges  might  take  by  grant,  devise,  etc,  was  held 
valid. 

Contraots  contrary  to  statutes  have  been  held 
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cois  held  as  late  as  March  26,  1802,  that  the 
Act  of  May  28.  1801.  sections  1,  2,  which  de- 
<clare  that  *'it  shall  he  uDlawftil  for  any  per- 
-soD.  company,  corporation,  or  association  now 
«ngaged  or  hereafter  to  be  engaj;ed  in  any  min- 
ing or  manufacturing  business  in  this  state,  to 
•engage  in  or  be  interested,  directly  or  indi- 
rectly, in  the  keeping  of  a  truck  store,  or  the 
■controlling  of  any  store,  shop,  or  scheme  for 
the  furnishing  of  supplies,  tools,  clothing,  pro- 
visions, or  groceries  to  his,  its,  or  their  em- 
ployes while  so  engaged  in  mining  or  manu- 
facturing," and  impose  a  penalty  for  so  doing 
without  placing  restrictions  on  employers  en- 
gaged in  other  kinds  of  business,  is  unconsti- 
tutional, as  depriving  persons  of  property 
eights  without  due  process  of  law.  lo  San 
Antonio  db  A,  P.  R  Oo.  v.  WiUtm.  19  8.  W. 
Rep.  910,  the  Court  of  Appeals  oi  Texas  in 
June,*  1892,  held  unconstitutional  an  Act  pro- 
Tiding  that,  in  the  event  of  a  railroad  company 
refusing  to  pay  its  indebtedness  to  an  em- 
plove  within  fifteen  days  of  demand,  "it  shall 
DC  liable  to  pay  such  employ6  twenty  per  cent 
•on  the  amount  due  him  as  damages,  in  addi- 
tion to  the  amount  due,"  on  the  ground  that  it 
was  special  legislation,  not  protecting  alike  the 
interest  of  employer  and  employe.  The  Ten- 
nessee supreme  court  has  held  that  a  statute 
prohibiting  a  barber  from  keeping  bathrooms 
open  on  Sunday,  but  not  prohibiting  other 
persons  from  doio^  so,  is  unconstitutional  as 
-cUiss  legislation.  Bagio  v.  State,  86  Tenn.  272. 
These  are  all  the  cases  cited,  or  which  we  have 
t)een  able  to  find,  that  bear  directly  on  the 
•question  here  involved,  and  which  support  de- 


fendants' contention.  Indeed,  bat  one  of  these 
cases  is  precisely  in  point  here,  and  that  la  the 
Ooodwiu  Com,  The  Pennsylvania  caae,  in  the 
form  the  question  was  presented,  cannot  be  in- 
voked as  authority  in  the  case  at  bar,  though 
holding  a  statute  similar  to  ours,  unconstitu- 
tional. There  the  laborer  attempted  to  recover 
in  money  what  he  had  already  received  in  mer- 
chandise, and  without  an  offer  to  return  the 
merchandise.  The  state  did  not  complain  in 
behalf  of  the  public,  but  an  individual  under- 
took to  enforce  what  was  manifestly  an  unjust 
demand.  Besides  that,  the  case  does  not  seem 
to  have  received  mucli  consideration  at  the 
hands  of  the  court,  no  authority  whatever  be> 
inff  cited.  The  Massachusetts,  Illinois,  Texas, 
and  Tennessee  cases  and  the  Fire  Orsek  C,  d 
C.  Oo.  Case  of  West  Virginia  not  only  differed 
from  the  one  before  us  as  to  their  facts,  but 
they  also  involved  the  construction  of  statutes 
essentially  different  from  ours.  Nor  do  the 
courts,  in  the  cases  cited„agree  upon  common 
ground  for  the  conclusions  reached.  The  West 
Virginia  and  Texas  courts  hold  the  statutes 
unconstitutional  on  two  grounds:  (1)  That 
they  lav  biuxiens  on  classes  not  borne  by  otheri 
similarly  situated,  thus  denying  the  classes  af- 
fected the  equal  protection  of  the  law;  and (2) 
that  they  unreasonablv  infringe  the  right  of 
contract,  while  the  Illinois  and  Tenneesee 
courts  proceed  upon  the  first  ground  alone,  and 
the  Pennsylvania  and  Massachusetts  court  upon 
the  last  ground  alone.  In  their  decisions.  It 
thus  appears  that  the  cases  of  four  states.  West 
Virginia,  Illinois,  Texas,  and  Tennessee,  sup- 
port the  doctrine  that  the  statutes  in  question 


void  Id  many  other  oases;  e.  0.,  Vulcan  Powder  Oo. 
▼.  Heroules  Powder  Co.  (1888),  06  OaL  610;  8hrop- 
-shire  v.  Glasoook  (ISaTi,  i  Ma  58a,  81  Am.  Dec.  180; 
Downing  v.  Rlnflrer  «1842},  7  Mo.  586;  Robertson  v. 
ftobinsoD  (1880),  66  Ala.  610, 80  Am.  Rep.  17;  Bank  of 
Vnited  States  v.  Owens  a829),  27  U.  8. 2  Pet.  687,  7 
L.  ed.  608;  Lemonlus  v.  Mayer  (Mias.  1808);  Mullett 
^.  United  States  (1898),  160  U.  S.  666, 87  L.  ed.  — . 

The  federal  statute  forbidding  **an7 person,  part- 
nership, company,**  etc.,  from  entering  into  a  con- 
tract with  a  foreigner  to  obtain  the  labor  of  the 
latter,  prior  to  his  residence  in  the  United  States, 
hBB  been  held  a  constitutional  exercise  of  legisla- 
tive power.  United  States  v.  Oraiir  (1886>,  28  Fed. 
Rep.  7B6:  United  States  v.  Oburoh  of  the  Holy  Trin- 
4ty  (1888),  86  Fed.  Rep.  806. 

6.  Police  restraints  vgpon  bueinem. 

In  Blchenlaub  v.  St.  Joseph  (1898),  18  L.  R.  A.  690. 
118  Mo.  896,  It  was  said:  "It  Is  well-setUed  law  that 
overy  dtlzen  holds  bis  property  subject  to  the  ez- 
•erdse  of  the  police  power.**  In  that  case  it  was 
held  that  an  ordinance  forbidding  the  erection  of 
wooden  bulldlnflrs  within  a  certain  district  of  the 
•city  was  valid  and  did  not  infrlnire  the  constitu- 
tionai  command  touching  *'due  process  of  law.** 

Similar  rulings  in  regard  to  the  erection  of 
wooden  structures  in  cities  have  been  made  In 
King  V.  Davenport  (1881),  96  HL  W^  88  Am.  Rep. 
«0;  Knozvllle  v.  Bird  a888),  U  Lea,  121, 47  Am.  Rep. 
4e6:  Charleston  V. Reed  (1886), 27  W. y a.  681, 66  Am. 
886. 

Where  certain  damaged  grain,  worth  over  $8,000, 
was  destroyed  by  order  of  a  municipal  board,  be- 
•cause  found  detrimental  to  the  public  health,  it 
was  held  that  that  act  was  a  legitimate  exercise  of 
the  police  power.  Dunbar  v.  Augusta  (Qtu)  May 
4K6. 1802. 

In  Com.  V.  SohoUenberger  (188Q),  166  Pa.  201,  it  was 
^l  L.  R.  A. 


held  that  the  law  forbidding  the  sale  of  oleomaiw 
garlne  was  applicable  to  retail  sales  of  such  mer- 
chandise, though  manufactured  out  of  that  state 
and  sold  for  account  of  a  nonresident  prlndpaL 

A  city,  under  proper  charter  power,  may  totally 
prohibit  the  erection  of  tanneries  and  slaughter, 
bouses  within  its  limits.  Spokane  v.  Robtooo 
(Wash.)  June  2i,  1808. 

But  in  Plymouth  v.  Sohnlthels  (Ind.)  Nov.  2, 1808;. 
an  ordinance  forbidding  tanneries  was  held  void. 

An  ordinance  which  forbids  one  ^*to  maintain 
any  door-screens,  window  blinds,  stained,  •  .  • 
colored,  or  darkened  glass  of  any  kind,  to  any  of 
the  doors,  windows  .  .  .  of  a  •  •  .  saloon,  shop, 
where  Intoxicating  Uquorsare  sold,**  eta,  was  held 
void,  as  unreasonable  and  not  a  proper  exercise  of 
the  police  power,  in  Champer  v.  Greeocastle  (Ind. 
Supn  1808),  24  L.  R.  A.  768. 

In  Smith  V.Alabama  a888),lM  U.S.  46^81Ifc  ed. 
608,  a  law  of  that  state,  requiring  locomotive  en- 
gineers to  be  examined  and  licensed  by  a  board 
before  exercising  their  calling,  was  held  a  valid 
exercise  of  police  power. 

A  statute  declaring  fences  *HinneceBBaTily  ex- 
ceeding six  feet  in  heights  maliolonsly  erected  or 
maintained  for  the  purpose  of  annoying  the  own- 
ers or  occupants  of  adjoinhig  property,**  to  bo 
private  nuisances,  and  giving  a  right  of  action, 
was  held  valid  as  to  existing  struotures.  Bideout 
V.  Knox  a889)  2L.  R.  A.  81, 143 Mass. 868. 

The  extent  to  which  the  police  power  of  a  state 
may  go,  in  regulating  tolls  for  the  use  of  a  bridge 
and  ferry  between  Kentucky  and  Ohio  was  dis- 
cussed and  many  recent  oases  reviewed  in  Com* 
V.  Covington  ft  0.  Bridge  Oo.  (1893),  14  Ky.  L.  Rep. 
880,  foUowed  and  approved,  Covington  ft  O.  Bridge 
Co.  V.  Com.  (1603),  16  Ky.  L.  Rep.  8SB0. 

The  **Boulevard  Law**  (Acts  1891,  p.  47),  author- 
ising cities  to  establish  a  building  line  on  boulo- 
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mre  uncoDstitutional  because  they  are  class  leg- 
UQatioD,  denying  equal  protection  of  the  law 
CO  all  similarly  situated,  and  we  feel  assured 
that  the  great  weight  of  authority  is  against 
them  on  this  propSSsition.  Nearly  all  legisla- 
tion is  special  "  either  in  the  objects  songht  to 
be  attained  or  in  its  application,  and  the  gen- 
eral rule  is  that  legislation  in  relation  to  ob- 
jects or  territory  does  not  infringe  the  constitu- 
tional right  of  the  equal  protection  of  the  law, 
where  all  persons  subject  to  such  legislation 
ehall  be  treated  alike  under  like  circumstances 
and  conditions.  This  proposition,  and  the  rea- 
sons upon  which  it  is  based,  have  been  so  ex- 
haustively examined  and  discussed  by  the 
courts  of  this  country  in  late  years  that  we 
would  regard  it  a  profitless  task  to  review  it  in 
the  light  of  the  adjudged  oases,  and  we  will 
therefore  content  ourselves  with  a  citation  of 
some  of  the  most  important:  Bvdd  v.  yew 
York,  148  U.  S.  617,  86  L.  ed.  347;  Minne- 

risdbSt.  L,  R  Ch,  v.  Beckmth,  129  U.  B. 
82  L.  ed.  Ji86;  Miisouri  Pae,  E.  Co.  v. 
Maekey,  127  U.  8.  205,  82  L.  ed.  107;  WaUton 
r.Nevin,  128  U.  8.  678,  82  L.  ed.  644;  Hayes  r, 
Miewuri,  120  U.  8.  88, 80  L.  ed.  678;  MieecmH 
Pac.  JR.  Oa.  v.  Hume;  116  XT.  8.  612,  20  L.  ed. 
468:  Bwrbier  v.  OonnoUy,  118  U.  B.  27,  28  L. 
ed.  028;  Soon  Hing  v.  Crotoley,  118  U.  8.  708, 
28  L.  ed.  1145;  Munn  v.  lUinoie,  04  U.  8. 118, 
24  L.  ed.  77;  PoweUy.  Pennsylvania,  127  U.  8. 
678,  82  L.  ed.  258;  State  v.  AddingUm,  12  Mo. 
App.  214,  77  Mo.  110;  Ehs  parte  Swann, 
96  Mo.  44;  Perkine  v.  1^.  Louie,  2.  M.  A  8.  R. 
Co.  108  Mo.  62, 11  L.  R.  A.  426;  5«afe  v.  Burg- 
doerfer,  107  Mo.  1;  Hancock  v.  Ydden,  121  Ind. 


866,  6  L.  R.  A.  676;  Davie  v.  State,  68  Ala.  58, 
44  Am.  Rep.  128;  Jamieeon  v.  Indiana  Nat. 
Gas  dt  Oil  Co.  128  Ind.  655, 12  L.  R.  A.  652; 
Com.  V.  Hamilton  Mfg.  Co.  120  Mass.  388; 
LouismHe  Safety  Vault  db  T.  Co.  v.  LouietilU 
A  N.  R.  Co.  (Ky.)  14  L.  R.  A  579. 

Jvdge  Cooley  says:  "  Laws,  public  in  their 
objects,  may,  unless  express  constitutional  pro- 
vision forbids,  be  either  general  or  local  in 
their  application.  They  may  embrace  manv 
subjects  or  one,  and  they  may  extend  to  aU 
citizens,  or  be  confined  to  particular  classes,  as 
minors,  or  married  women,  bankers  or  traders, 
and  the  like.  The  authority  that  legislates  for 
the  state  at  large  must  determine  whether  par- 
ticular rules  shall  extend  to  the  whole  state  and 
all  its  citizens,  or,  on  the  other  hand,  to  a  sub- 
division of  the  state  or  a  class  of  its  citizens 
only.  ...  If  the  laws  be  otherwise  unobjec- 
tionable, aU  that  can  be  required  in  these  cases 
is  that  they  be  general  in  their  application  to 
the  class  or  locality  to  which  they  apply;  and 
they  are  then  public  in  character,  and  of  their 
propriety  and  policy  the  legislature  must 
Judge."    Cooley,  Const.  Lim.  6th  ed.  479. 

The  supreme  court  of  Illinois,  in  Fror&r  v. 
People,  supra,  concedes  that  *Mt  is  not  doubted 
that  laws  may  be  enacted  projierly  and  without 
infringing  this  section  of  the  Constitution, 
which,  by  reason  of  peculiar  circumstances, 
may  affect  some  persons  or  classes  of  persons 
only,  who  were  not  before  affected  bv  such  re- 
strictions." And  speaking  of  the  legislative 
power,  the  court  adds:  "it  is  impossible  that 
under  that  power  what  is  lawful  if  done  by  A, 
if  done  by  J3.  can  be  a  misdemeanor,  the  eir- 


vards,  and  forbidding  the  erection  of  buUdlnaa 
nearer  the  stveetthan  such  Une,  without  providing 
for  oompensatfon  to  owners  of  the  land  so  af- 
feoted,  is  UDOonstltational  as  deprivlnir  them  of 
inroperty  without  due  process  of  law.  St.  Louis  v. 
Hll](Mo.lBe6)21L.B.A.  fflB. 

^'An  act  relating  to  the  sale  of  Imitation  butter** 
<Gen.  Laws,  Minn.  UOU  chap.  11)  was  held  a  valid 
exerotae  of  police  power.  In  Weideman  v.  State 
<lllnn.),  Nov.  8,  1S08.  See  People  v.  Arensber^r 
0887),  105  N.  Y.  128, 60  Am.  Bep.  488. 

Other  oases  sustaining  statutes  to  restrict  the 
free  sale  of  oleomargarine.  State  v.  Snow  (1891),  11 
Xi.  B.  A.  86S,  81  Iowa,  642;  Ck>m.  v.  MoDonneU  (1888), 
167  Mass.  407;  Com.  v.  Schoilenberger  (1888),  156  Pa. 
m:  Com.  V.  Crane  (1808),  168  Mass.  818. 

An  orfllnanoe  prohibiting  the  retailing  of  fresh 
meat  from  4  P.  M.  to  9  A.  M.,  except  by  persons 
licensed  was  held  valid  In  Porter  v.  Water  Valley 
<16e8),70MIS8.66Q. 

The  problkxltlon  of  tbe  manufacture  of  beer, 
etc,  thouirh  its  effect  was  to  destroy  the  value  of 
brewery  property,  was  held  valid  In  Muffler  v. 
Kansas  0887),  188  U.  a  688, 81  L.ed.  806.    . 

A  bank,  having  failed  to  publish  certain  state- 
ments of  its  condition  required  by  law  (under  pen- 
alty of  disability  to  sue)  was  denied  a  right  of  re- 
covery on  negotiable  paper  held  by  It.  Bank  of 
British  North  America  v.  Alaska  Imp.  Go.  (1808),  97 
CaL2& 

The  New  York  Act,  requirinir  owners  of  certain 
large  factories  to  erect  fire  escapes,  etc,  thereto* 
was  held  to  impose  a  duty  to  comply  with  Its 
terms.  Pauley  v.  Steam  Gauge  &  Lantern  Co. 
<18«9,]6L.  R.  A.  194. 181 N.  Y.  90. 

'*The  state  legtolatures  have  th  power,  unless 
there  be  something  in  their  own  confftltutloDS  to 
prohibit  it,  of  entirely  abolishing  or  placing  under 
restrictions  any  trade  or  profession  which  they 
91L.R.A. 


may  think  expedient**   Austin  v.  State  (1847),  10 
Ma  698. 

A  law,  making  it  a  misdemeanor  to  have  a  gill 
net  or  seine  In  one's  possession,  under  a  peoalty, 
was  sustained  as  constitutional  under  the  police 
power.  State  v.  Lewis  (1886,  Ind.  Sup.)  20  L.  B.  A. 
62. 

As  was  a  law  imposing  a  penalty  on  any  one  hav- 
ing a  trout  (except  alive)  In  his  poflsesslon  during 
the  dose  season.    <}om.  v.  Gilbert  (Mass.  1896;. 

In  Baton  v.  Kegan  (1874),  114  Mass.  433,  It  was  held 
that  where  a  statute  required  sales  of  oats  and 
meal  to  be  by  the  bushel,  a  sale  by  the  bag  was 
void,  and  an  action  for  the  price  could  not  be 
maintained. 

A  law  forbidding  the  sale  of  baking  powder  con- 
taining alum,  without  a  label  so  stating,  was  up- 
held, as  against  constitutional  objections,  In  Stoli 
V.  Thompson  (1890),  44  Minn.  27L  The  name  prin- 
ciple governs  in  Woods  v.  Armstrong  (1876),  64  Ala. 
IIW.  86  Am.  Bep.  671. 

A  law  forbidding  discrimination  on  account  of 
color  in  admission  to  places  of  putilic  resort  was 
held  not  to  infringe  tbe  right  of  private  property. 
People  V.  King  (1888),  1  L.  B.  A.  283, 110  N.  Y.  418. 
iPechham  and  Gray,  J  J.,  diaenting.) 

But  the  ^^separate  coach**  law  is  also  sustained  In 
Ex  parte  Plessy  (1892),  18  L.  B.  A.  638, 46  La.  Ann.  80. 

The'*yaooinatlon  Act**  (OaL  1889,  p.  88),  requir- 
ing all  children  attending  public  schools  to  be  vac- 
cinated, and  excluding  the  unvaoolnated  from 
school  privileges,  was  held  a  valid  police  regula« 
tlon.    Abed  V.  Clark  (1890),  84  CaLSSO. 

Selling  milk  of  less  than  a  certain  grade  of  par- 
ity (containmg  leas  than  18  per  cent  of  milk  solids) 
is  a  misdemeanor  in  Massachusetts,  and  the  law 
has  been  enforced  in  several  cases.  Com.  v.  Bvana 
(1888),  138  Mass.  11:  Com.  v.  Keenan  awS),  189  : 
186:  Com.  v.  Keenan  (1886),  140  Mass.  4BL 


796 


MiSDOUBI  SCFBIfliB  COUBT. 


lijLSL^ 


eumHanee$  and  conditions  being  th€  same,'* 
(The  italics  are  ours.)  With  all  due  defer- 
ence to  that  court,  we  are  constrained  to  say 
that,  as  we  view  it,  the  conclusion  reached  was 
a  non  sequiiur  from  the  premises  laid  down. 
The  statute  in  that  case  applied  to  all  manu- 
facturers and  operators  of  mines,  and  hence  it 
applied  to  all  persons  operating  under  the  same 
circumstances  and  conditions;  and  how  the 
court  could  conclude  that  these  two  distinct 
cla!«se6  operated  under  the  same  circumstances 
and  conditions  that  railroad  companies  and 
others  engaged  in  different  employments  oper- 
ated under  we  are  unahle  to  perceive.  The 
position  taken  by  that  court,  as  well  as  by  the 
West  Virginia  court,  that  the  classification  by 
the  legislature  of  citizens  based  on  the  business 
they  carry  on  is  arbitrary,  and  therefore  vi- 
cious and  void,  is  not,  in  our  opinion,  sound  In 
principle,  nor  supported  by  authority.  Such 
a  classification  has  been  sustained  in  many  of 
the  cases  cited  above,  notably  in  Minneapolis 
dk  at.  L.  B.  Co,  V.  BechLoith,  129  U.  S.  28,  83 
L.  ed.  685,  and  cases  cited.  And  in  this  con- 
nection we  must  not  lose  sight  of  the  proposi- 
tion that  corporations  are  persons,  within  the 
meaning  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  and  our  bill 
of  rights,  prohibiting  the  deprivation  of  lib- 
erty and  property  '^without  due  process  of 
law."  MinneapotUdtSt,  L,  B.  Co.  v.  Beekwith, 
wpra. 

The  other  ground  assumed  by  some  of  the 
courts  that  these  statutes  infringe  unreasonably 
the  right  of  contract  is  also,  we  think,  unten- 
able upon  reason  and  authority.    Conceding 


that  the  fundamental  riehtof  contract  ifeaaeo- 
tial  to  the  enjoyment  of  liberty  and  property^ 
yet  the  state  has  imposed  in  the  past,  and  doea 
now  impose,  without  question,  limltatioDs  up- 
on that  right  Such  limitations  are  found  ia 
laws  against  usury  and  gambling,  in  the  StaU 
ute  of  Frauds  and  Perjuries,  in  laws  prohibit- 
ing contracts  against  public  policy  and  eontrm 
bonoa  mores,  in  laws  regulating  rates  of  charges 
of  railways  and  other  public  carriers,  of  eleva- 
tors and  warehouses,  whether  public  or  pri* 
vate,  and  in  many  others  that  mieht  be  named. 
The  right  of  contract,  like  all  other  rights,  ia 
held  subject  to  the  necessities  of  the  social  state. 
In  the  case  at  bar  defendants  appeal,  in  sup- 
port  of  their  contention  that  the  statute  in  quea* 
tion  is  unconstitutional,  to  the  general  princi- 
pies  of  free  government,  and  to  section  4  of  our 
Bill  of  Rights,  heretofore  quoted.  Is  this,  in 
any  proper  sense,  a  limitation  upon  the  legisla- 
tive power  in  Missouri?  Speaking  of  the 
clause,  '*  all  persons  have  a  natural  ri^t  t» 
life,  liberty,  aud  the  enjoyment  of  the  guns  of 
their  own  industry."  Contained  in  tLhia  sec- 
tion, Judge  Thompson,  in  Stafe  ▼.  Add- 
ington,  supra,  which  involved  the  constitu- 
tionality of  the  act  prohibiting  the  manu- 
facture and  sale  of  oleomargarine,  uses  thia 
language:  "  Clearly,  it  does  not  mean  thatdl 
persons  have  an  absolute  right  to  life,  liberty, 
and  the  enjoyment  of  the  gains  of  their  own 
industry.  On  the  contrary,  each  of  these 
enumerated  rights  is  held  in  subordination  to 
the  rights  of  society.  A  person  has  a  natural 
right  to  life,  but  yet  that  life  may  be  taken  by 
law  as  a  punishment  for  crime.    He  has  a  nat- 


A  by-law  of  a  private  corporation,  prohibiting 
any  member  of  the  latter  from  publishiDflr  dis- 
patches of  any  other  simnar  news  association,  is 
not  an  unreasonable  restraint  on  each  member's 
right  of  contract.  Matthews  v.  Assooiated  Press 
(18U8),188N.Y.88& 

A  city  ordinance,  prohibiting  the  sale  of  a  par- 
tioular  newspaper  as  a  public  nuisance  is  an  un- 
oonetltutional  application  of  poUoe  power  In  Texas. 
Ex  parte  Neill  (Tex.  Grim.  App.)  June  17, 18Q8. 

In  People  v.  Phyfe  (1896),  10  L.  B.  A  141. 186  N. 
T.  664,  It  was  held,  by  a  majority,  that,  in  the  ab- 
senoe  of  an  express  agreement  to  the  contrary,  the 
legislature  may  declare  a  certain  number  of  hours 

InLak;eViewv.Tatea889),eL.R.A.»8,180  IlL 
847,  it  was  held  that  a  city  ordinance  limiting  the 
rate  of  speed  of  one  railway  and  permitting  an- 
other a  greater  rate  was  an  unjust  discrimination, 
unreasonable  and  void.  That  ruling  was  later  fol- 
lowed and  approved.  Chicago  v.  Brownell  (1888), 
146IU.64. 

In  Atty-Gen.  v.  Old  Colony  R.  Co.  0888),  48  Alb. 
L.  J.  881,  a  majority  of  the  supreme  court  of  Mas- 
sachusetts held  the  ^'Interchangeable  Mileage  Act** 
(Laws  1892,  chap.  886)  unconstitutional  as  being  an 
illegal  restraint  upon  business  rights.  (KnowlUm 
and  Holmes^  JJ.,  diseenting.) 

A  board  of  state  commissioners  may  not  estab- 
lish railway  rates  for  the  transportation  of  prop- 
erty without  regard  to  the  reasonableness  of  those 
rates;  and  where  rates  so  established  are  sought  to 
t)e  enforced,  without  a  hearing  demanded  as  to 
their  reasonableness,  the  effect  is  to  deprive  the 
railway  of  its  property  without  ''due  process  of 
law.**  Chicago,  M.  &  8t.  P,  R.  Co.  v.  Minnesota 
(1880),  184  U.  S.  418, 88  L.  ed.  970.  (Bradley,  Oray  and 
l^amar,  JJ.,  dieeentinou  But  compare  Lehigh  Val- 
ley R.  Co.  V.  Pennsylvania  0890),  146  U.  S.  188,  86  L. 
21  L.  R.  A. 


ed.  6T8,  and  Btate  v.  West  I3nlon  Co.  (N.  CI 
1883). . 

In  Re  House  Bill  No.  10. 16  Colo.  000,  a  pvopoaed 
Act  in  regard  to  weighing  coal  was  declared  un- 
constitutional in  some  particulars,  as  conceded  by 
its  promoters. 

An  ordinance  of  a  oounty  board  of  supervlaoia 
forbidding  private  asylums  for  the  insane,  exoept 
upon  onerous  conditions  in  respect  of  the  use  of 
such  property,  was  held  an  unreasonable  exerofse 
of  police  power  and  void.  Ex  parte  Whltwell  (ISKh 
18  L.  R.  A.  9S7,  86  CbL  78. 

The  same  view  was  taken  as  to  certain  regula- 
tions of  private  markets,  in  State  v.  Deffes  (1888),  45 
La.  Ann.  — ,  foUcwlng  the  laundry  case.  Tick  Wo 
V.  Hopkins  a8M)«  118 17.8.866, 80  L.ed.8».  A  later 
laundiry  case  to  same  effect  is  Ex  parte  Sincr  J^ee 
0882),  86  Cal.  864. 

An  ordinance  providing  that  **no  person  ahaU 
erect  any  billboard  or  other  structure  for  adver- 
tishig  purposes,  unless  the  same  is  placed  at  such 
distance  from  the  line  of  any  street  or  sidewalk  as 
shall  exceed  at  least  five  feet,  the  height  of  such 
bUlhoard,**  eta,  was  held  Invalid  because  an  un- 
reasonable Infringement  of  the  right  of  private 
property.  Crawford  v.  Topeka  (1886,  Kan.),  20  Ii» 
R.A.6e8. 

6.  American  legUUAiononldndreAtopiiee, 
A  variety  of  statutes  have  been  enacted  during 
recent  years  of  a  similar  tendency  to  that  consid- 
ered in  the  prtncipal  case.  In  view  of  the  proba- 
bility of  judicial  action  upon  them  we  mention 
Aome  of  the  more  prominent  of  those  not  referred 
to  in  the  above  opinions. 

a.  Xaim  eoneemino    houre  o/  lohor  or  a  daiits 
labor. 
California,  Const.  a878),  art  80, 9 17. 
Colorado,  Laws  1806^  p.  806. 


See  also  47  L.  R.  A.  52,  380. 
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vral  right  to  liberty,  bat  yet  his  liberty  may 
he  restraiDed  either  to  punish  or  to  prevent 
crime;  in  cases  of  infants,  for  purposes  of  pro- 
tection; in  cases  of  persons  infected  with  con- 
tagious diseases,  for  the  benefit  of  the  public 
health:  and  in  cases  of  insane  persons,  for  the 
^ood  of  the  person  himself,  his  relatives,  or  the 
public.  A  person  has  a  natural  right  to  the 
l^insof  his  own  industry,  and  yet  it  is  well 
understood  and  universally  conceded  that  in  a 
«tate  of  civil  society  there  is  no  such  thing  as 
4ibsolute  right  of  property.  On  the  contrary, 
-all  property  is  held  in  subordination  to  certam 
fMtramount  rights  of  the  state  and  of  the  people. 
J3taU  V.  AUmond,  2  Houst.  (Del.)  613;  Ooiatt 
^.  JPimd,  29  Conn.  479,  487.  It  may  be  taken 
4>y  the  state  for  its  revenue  for  governmental 
purposes;  it  may  be  destroyed*  in  time  of  war, 
to  impede  the  operations  of  the  public  enemy, 
•or  even,  in  time  of  peace,  to  prevent  the  spread 
of  a  conflsgration;  and  in  all  these  cases  the 
^vernment  is  not  bound  to  make  restitution 
or  award  compensation  to  the  owners.  This 
being  so,  it  is  too  plain  for  discussion  that  such 
«  general  declaration  of  right  cannot  be 
«trained  into  a  prohibition  against  the  legisla- 
ture from  suppressing:  the  manufacture  and 
«ale  of  a  particular  article  of  food.  We  must 
obviously  look  further  than  this  for  some  con- 
stitutional inhibition  against  the  statute  in 
question."  And,  after  an  exhaustive  discus- 
sion of  the  question,  the  court  of  appeals  up- 
held the  statute,  and  on  appeal  to  this  court  the 
Judgment  was  affirmed,  and  the  opinion  filed 
by  Judge  ThompBon  wta  approved  in  strong 
terms^  77  Mo.  110. 


In  PoweU  V.  Penntyltania^  127  U.  S.  678.32 
L.  ed.  268,  which  was  also  an  oleomar/iarine 
case.  Justice  Harlan,  speaking  for  the  Supreme 
Court  of  the  United  States,  said :  '  *  The  power 
which  the  legislature  has  to  promote  the  gen- 
eral welfare  is  very  great,  and  the  discretion 
which  that  department  of  the  government  haa 
in  the  emplovmentof  means  to  that  end  is  very 
large.  While  both  its  power  and  its  discretion 
must  be  so  exercised  as  not  to  impair  tbe  fun- 
damental rights  of  life,  liberty,  and  property, 
and  while,  according  to  the  principles  upon 
whicb  our  iostitutions  rest,  tbe  very  idea  that 
one  may  be  compelled  to  bold  his  life  or  the 
means  of  living  or  any  material  right  essential 
to  the  en joymeot  of  life  at  the  mere  will  of  an- 
other, seems  to  be  intolerable  in  any  country 
where  freedom  prevails,  as  being  the  essence 
of  slaver]r  itself,  yet  in  many  cases  of  mere  ad* 
ministration  the  responsibility  is  purely  politi- 
cal, no  appeal  lying  except  to  the  ultimate  tri- 
bunal of  tbe  public  judgment,  exercised  in  the 
presence  of  public  opinion  or  by  means  of  the 
suffrage,  tick  Wo  v.  JEfopkins,  118  U.  S.  87a, 
80  L.  ed.  226.  ...  If  all  that  can  be  said  of 
this  legislation  is  that  it  is  unwise,  or  unneces- 
arily  oppressive  to  those  manufacturing  or  sell- 
ing wholesome  oleomargarine  as  an  article  of 
food,  their  appeal  must  be  to  the  legislature  or 
the  ballot  box,  not  to  tbe  Judiciary.  The  lat- 
ter cannot  interfere  without  usurping  powers 
committed  to  another  branch  of  the  govern- 
ment." In  scores  of  cases  the  courts  have  held 
that  the  state  has  the  right,  and  that  it  is  its 
duty,  to  interfere  to  preserve  '*  not  only  the 
public  order,  and  to  prevent  offenses  against 


Indiana.  See  Helphensteine  v*  Hartig  (IMB),  ft 
lod.  App.  172. 

Kansas.  Held  invalid  in  part  by  Bead,  DMrCet 
Judot^  Johnson  v.  Barber,  etc.,  Co.  (1808),  87  Gent. 
II.J.40L 

Louisiana,  Const  (1879),  art.  48  (see  Monroe  v. 
Jfteaer  a888).  85  La.  Ann.  1UM9. 

Maasachusetts,  Laws  1806^  p.  USBw 

Michi«ran,  Laws  1808,  p.  276. 

Kew  Jersey,  Pub.  Laws,  1887,  chap.  Uf,  p.  14B. 

Kew  York,  Laws  1808,  p.  1468,  chap.  711,  diBoussed; 
Teople  V.  Phyf e  a888).  10  L.  K.  A.  141, 136  N.  Y.  664. 
^Compare  McCarthy  y.  New  York  (1884),  06  N.  Y.  D. 

Soath  Oroilna,  Laws  1898,  pp.  00, 01. 

In  the  f  oUowinff  oases  it  was  held  that  the  '*Eight 
Hour  Law,**  then  under  consideration,  did  not  pre- 
vent agreements  for  work  for  longer  period  than 
the  eight  hour  day:  United  States  v.  Martin  (1876), 
•04X7.  &  400. 84  L.  ed.  188:  Luske  v.  Hotohklss  aSTO) 
417  Conn,  ao,  0  Am.  Bep.  814;  Brooks  v.  Cotton  (1868), 
48  N.  H.  60.  8  Am.  Bep.  178;  MoGarthy  v.  New 
York  (1884),  06  N.Y.L 

b.  Statutes  reguiaHng  time  cf  payment  (tf  waoee, 

Calif  omia.  Laws  1891,  p.  106. 

Illinois,  Laws  1891,  p.  818,  held  nnoonsUtutlonaL 
Vraoevllie  Coal  Co.  v.  People  (18m.  147  HI.  60,  48 
.Alb.  L.  J.  800. 

Indiana,  Laws  1861,  p.  88. 

Kansas,  Laws  1808,  ohap.  187,  p.  870. 

Massachusetts,  Laws  1886,  p.  87;  1887,  p.  800;  1891, 
T*880. 

86  Ohio  Laws,  1888,  p.  861,  and  86  Ohio  Laws,  1880, 
P.14& 

Rhode  Island,  Laws  1801,  p.  018,  held  tralid.   State 
^.  Brown  ft  &Mfg.  Co.  (1888),  17  L.  B.A.  866,  18 
aL— . 
-c  StahUee  heanno  upon  mode  of  pavment  of  vjooee. 

Arkansas  Laws  1880,  pw  76. .  [In  Leep  v.  St,  Louis, 
^1  L.  R.  A. 


etc  By.  Co.  the  constitutionality  of  that  statute 
is  under  consideration  in  the  supreme  court.] 

Illinois  Laws  1891,  p.  818.  In  view  of  the  decisions 
in  DilDols  (Cited  Id  the  principal  case),  tbe  legisla- 
ture. In  1808,  submitted  for  adoption  by  the  people, 
at  the  next  election,  the  following  propoped 
amendment  to  the  constitution  of  that  state,  viz.: 
^'BeeoHved.  That  tbe  general  assembly  shall  have 
power  and  it  shall  be  its  duty  to  enact  and  provide 
for  tbe  enforcement  of  all  laws  that  it  shall  deem 
necessary  to  regulate  and  control  contracts,  con- 
ditions, and  relations  existing  or  arising  from  time 
to  time  between  corporations  and  their  employes.** 

Indiana,  Laws  1801.  p.  88. 

Maryland,  Laws  1880.  ohap.  278.  See  Shaffer  v. 
Union  Min.  Co.  (1880),  65  Md.  74. 

North  Carolina,  Laws  1880,  chap.  880,  p.  886;  and 
Laws  1801,  chap.  456,  p.  615. 

Ohio,  Laws  1888,  p.  66. 

d.  StattUM  forMOdtng  or  reo%UaUna  contracte  for 
the  labor  of  ehQdren  or  toomer?. 

ICassachuoetts,  Laws  188S,  ohap.  867,  p.  876. 

New  Jersey,  Bev.  Stat.  1877,  p.  486 ;  Bev.  Sup. 
1886.  p.  860. 

Ohio,  Laws  1808,  p.  285, 9  8. 

Bhode  iFland.  See  Birkett  v.  Chatterton  (1881)  18 
B.L209,48Am.  Bep.  80. 

«.  Statutee  aaainet  ^company  tttoresJ" 
Pennsylvania,  Laws  1801,  pp.  812-814. 
Illinois,  Laws  1801,  p.  218. 

/.  Statutee  oMng  a  priorUu  to  cOaime  of  certain  la^ 
borers, 

Missouri.  Bev.  Stat^  1880,  9  2688.   See  Luther  v* 
Saylor  (1880).  8  Mo.  App.  484. 
Tennessee,  Qen.  Stat.  (1884),  H8768, 2700. 
Iowa,  McLain*8  Sup.  Code  (1808),  9  48070. 
Georgia,  Code  1888»  9 1074. 
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the  state,  bat  also  to  establish  -for  the  inter- 
course of  citizens  with  citizens  those  rules  of 
good  manners  and  good  neighborhood  which 
are  calculated  to  prevent  a  conflict  of  rights, 
and  to  insure  to  each  the  uninterrupted  enjoy- 
ment of  his  own  so  far  as  is  reasonably  consist- 
ent with  a  like  enjoyment  of  rights  by  others." 

•*  Rights  of  property,"  says  Ohuf  Justice 
Shaw  in  Com.  v.  Alger,  7  Cush.  58,  "like  all 
other  social  and  conventional  rights,  are  sub- 
ject to  such  reasonable  restraints  and  regula- 
tions established  by  law  as  the  legislature,  un- 
der the  governing  and  controlling  power  vested 
in  them  by  the  constitution,  may  think  neces- 
sary and  expedient."  Such  power  as  this 
would  be  dangerous  in  the  hands  of  an  heredi- 
tary monarch,  but  '*  there  is  little  reason,  un- 
der our  svstem  of  government,  for  placing  a 
close  and  narrow  interpretation  on  the  police 
power,  or  restricting  its  scope  so  as  to  hamper  the 
legislative  power  in  dealing  with  the  varying 
oecessities  of  society,  and  the  new  circum- 
stances as  they  arise  calling  for  legislative  in- 
tervention in  the  public  interest;  and  no  seri- 
ous invasion  of  constitutional  guaranties  by  the 
legislature  can  withstand  for  a  long  time  the 
searching  influence  of  public  opinion,  which  is 
sure  to  come,  sooner  or  later,  to  the  side  of  law, 
order,  and  justice,  however  it  may  be  swayed 
for  a  time  b^  passion  or  prejudice,  or  what- 
ever aberrations  may  mark  its  course."  Biidd 
V.  New  York,  148  IL  S.  517, 86  L.  ed.  347. 

Before  proceeding  further,  let  us  state  here 
more  fully  than  we  have  yet  done  the  precise 
point  now  presented  for  decision.  The  statute 
in  question  does  not  deny  the  right  of  the 
manufacturer  or  the  operator  of  a  mine  to 
engage  in  the  mercantile  business,  nor  to  pay 


the  wages  of  labor]  in  merchandise,  bat  H 
simply  prohibita  him  from  issuing  a  check  or 
other  evidence  of  debt  in  payment  of  such 
wages, without  at  the  same  time  making  it  nei;o- 
tiable  and  redeemable  at  its  face  value,' without 
discount,  in  cash  or  merchandise,  at  the  option 
of  the  holder.  In  other  words,  the  statute  is 
not  prohibitive  of  any  right,  but  regulative  of 
it;  and  there  is  a  wide  difference  between 
regulation  and  prohibition,  between  prescrib- 
ing the  terjns  upon  which  a  right  may  be  en- 
joyed, and  a  denial  of  that  right  altogether. 
Damt  V.  State,  68  Ala.  supra;  Jamieeem  v.  In- 
diana Nat.  Qas  &  OU  Co.  eupra;  Mugler  v. 
Kansas,  128  U.  S.  638,  81  L.  ed.  205.  The  de- 
fendants, in  our  opioion,  are  not  deprived  of 
any  right  or  privilege  which  is  not  denied  to 
all  others  similarly  situated.  "  The  provision 
of  the  statute  to  which  our  decision  is  di- 
rected operates  upon  all  members  of  the  classes 
enumerated.  It  neither  confers  special  privi- 
leges nor  makes  unjust  discrimination.  All 
who  are  members  of  the  classes  named  are 
entitled  to  its  benefits  or  subjected  to  its  bur- 
dens. It  is  open  to  every  citizen  to  bc^me  a 
member  of  the  classes  designated,  and  the 
privileges  conferred  belong  on  equal  terms  to 
all."  Hancock  v.  Taden,  supra.  Our  Bill  of 
Rights  declares  that  "all  coostitutional  gov- 
ernment is  intended  to  promote  the  general 
welfare."  which  is  but  the  embodiment  of  the 
principles  above  enunciated.  But  it  goes 
further,  and  provides  that  the  principal  office 
of  government  is  to  give  security  to  life,  lib- 
erty, and  the  enjoyment  of  the  gains  of  in- 
dustry; and  when  it  fails  to  give  this  security 
it  fails  of  its  chief  design.  In  the  interpreta- 
tion of  this  language  we  cannot  give  sanction 


North  CSaroUna,  Code  1888,  i  12ISS. 
Oreffon,  Laws  1801,  p.  8L 

Q,  MisoeOaneous  laxoa  affecting  ihs  rttations  of 
employers  and  the  employed. 

Oalif  omla.  **  An  act  to  amend,**  eto.,  **relating  to 
the  ooeroion  or  compulsion  of  persons  seeking  em* 
ployment.**   Laws  1898,  ohap.  1410,  p.  176. 

Idaho.  An  act  forbidding  aff reements  ^'not  to  be- 
come or  continue  as  members  of  labor  ozvanlzap 
tion8,'*etc  Laws  1888,  p.  IBS. 

Illinois.  ^*An  Act  to  protect  emplojte  and  guar- 
antee their  right  to  belong  to  labor  oiganimtions.** 
Laws  1808,  p.  98. 

Massachusetts.  **An  act  to  provide  a  penal  ty  tor 
tntlmidattng  laborers.**  Laws  1802,  chap.  880,  p.  816. 

MiflBOurl.  Act  forbidding  certain  contracts  '^to 
withdraw  ftom  any  trade  union**  or  *^  refrain 
from  joining,**  etc.  Laws  1883,  p.  187. 

7.  SnglUih  legiSUStion  and  apMUms* 
0ome  of  the  English  acts  on  kindred  or  analo- 
gous topics  are  mentioned  and  their  policy  Indi- 
cated in  the  following  cases,  besides  those  cited  in 
the  main  case:  Weaver  v.  Floyd  (1862),  21  L.  J.  Q. 
B.  161;  Bowers  v.  Lovekin  (1860),  6  BL  ft  BL  301; 
Cutts  V.  Ward  aSOlh  L.  B.  2  Q.  &  807;  Pillar  y. 
LlynviOoal  ftL  CJo.  (I860),  L.  B.  4  a  P.  752;  Bourne 
V.  Metherseal  Oolllery  Go.  (1888),  L.  B.  20  Q.  a  Div. 
606. 

8.  BcstriOAons  placed  by  courts  upon  freedom  of 
contract. 
Some  cases  illustrating  the  views  of  ludges  as 
to  the  invalidity  of  agreements  hetween  com- 
petent parties  where  the  subject-matter  is  con- 
trary to  public  policy. 

I  In  Oliver  v.  Gilmore  (1802),  62  Ved.  Bep.  662,  it  is 
SIL.  R  A. 


held  that  contracts  In  restraint  of  trade  are  roid 
and  the  law  of  the  subject  is  reviewed. 

Similar  rulings  are  made  in  regard  to  contracts: 

To  eflTect  an  enhaooement  of  the  price  of  food. 
Judd  V.  HarringtOD  (1886),  180  N.  Y.  lOS. 

To  form  a  combination  to  control  the  prioe  of 
coaL   People  v.  Sheldon  a896),  180  N,  Y.  251. 

In  violation  of  the  bankrupt  law.  daflin  v.  Tor* 
Una  (1874),  66  Mo.  800. 

To  assign  ofBciaJ  fees  to  be  earned.  Bowery  NaL 
Bank  v.  Wilson  (1880),  0  L.  B.  A.  706, 128  N.  Y.  478; 
Ab6tr.in48Alb.L.J.84. 

To  avert  the  consequences  of  one*s  own  neffU- 
geoce.  Oriswoid  v.  Illinois  Ont.  B.  Go.  (Iowa)  Oct» 
10, 1882;  Bunt  v.  Herring  (1882),  2  Viae.  105;  Bells  v. 
St.  Louis,  K.  ft  N.  W.  B.  Oo.  a802).  62 Fed. Bep.  OOB; 
Gregory  v.  West  Midland  B.  Ck>.  (1864),  88  L.  J. 
Bxch.  166;  OarroU  v.  Missouri  Paa  B.  Oo.  (ISBS^  » 
Mo.  280,  57  Am.  Bep.  882;  McFadden  ▼.  Mlasouri 
Pac  B.  Oo.  (1887),  82  Mo.  848. 

To  pay  for  services  In  securing  an  Increase  of  sal- 
ary. Spalding  ▼.  Swing  (ISm,  15  L.  B.  A.  727. 14» 
Pa.  875. 46  Alb.  L.  J.  7. 

Oontraot  by  railway  to  give  one  pubUo  hack- 
owner  the  exclusive  right  to  frequent  a  railroad 
platform  for  custom.  Montana  Union  EL  Oo.  v. 
Laoglois  (1880),  8  L.  B.  A.  768, 0  Mont.  418;  Gravena 
V.  Bodgers  (1880),  101  Mo.  247. 

In  People  v.  Sheldon  (1888),  180  N.  Y.  251,  it  waa 
held  that  a  contract  between  retail  coal  dealers 
to  fix  maximum  prices  of  coal  was  void  as  against 
public  policy,  without  the  aid  of  a  statute  so  de- 
claring it,  although  the  prices  fixed  by  the  dealers 
were  found  to  be  reasonable. 

A  contract  to  secure  for  another  the  office  of 
treasurer  of  a  corporation  In  consideration  of  a 
purchase  of  stock,  was  held  void  as  against  publio 
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to  the  doctrine  of  the  sapreme  court  of  West 
Virginia  in  SiaU  y.  Fire  Greek  C.  d  0.  Co., 
tha^  thongta  one  party  may  wrong  another, 
the  state  has  no  right  to  interfere,  and  the 
only  remedy  is  with  the  injured  party.  In 
numberless  instances  the  injured  party  cannot 
protect  himself.  Nor  do  we  agree  with  the 
Texas  court  that  "employer  and  employe  must 
always  deal  at  arm's  length."  Suppose  the 
employer's  arm  is  enormously  the  longest  and 
strongest,  then  what  ?  Courts  do  extend  the 
strong  arm  of  the  law  to  men  with  the  short- 
est and  weakest  arms  in  cases  of  catching  bar- 
gains with  expectant  heirs,  and  of  contracts 
between  client  and  attorney,  guardian  and 
ward,  doctor  and  patient,  spiritual  adyiser 
and  adyisee,  and  many  others  where  a  fiduci- 
ary relation  exists,  and  relieye  them  of  bur- 
dens imposed  by  those  having  the  lonfrest  and 
strongest  arms.  There  are  relations  that  giye 
men  an  undue  advantage  over  their  fellows 
that  justify  state  interference  in  behalf  of  the 
weak  against  the  strong,  and  no  state  can 
abdicate  its  right  to  such  interference  without 
failing  "oi  its  chief  design."  Absolute  liberty 
can  exist  in  an  ideal  state  only.  We  do  not 
live  in  Utopia,  but  upon  earth,  where  we  find 
fraud,  imposition,  and  oppression,  and  where 
men  and  women  have  the  will  and  power  to 
make  their  fellows  mourn;  and  until  we  reach 
that  ideal  state  where  the  golden  rule  will  be 
obeyed  in  letter  and  spirit,  we  will  have  to 
endure  the  inconveniences  of  government,  and 
the  state  will  have  to  oromote  the  general 
welfare  of  the  people,  and  give  security,  as  far 
as  it  may  be,  to  life,  liberty,  and  the  gains  of 
industry.    How  far  the   government  should 


go  in  defense  of  the  aid  of  the  weak,  in- 
experienced or  foolish  cannot  be  stated  dog- 
matically. We  had  occasion  in  Siaie  y.  Bur^- 
doerfer,9Upra,  and  State  v.  Thornton (!Ao.)l^ 
8.  W.  Bep.  841,  to  dwell  upon  this  quest  o  i 
at  length,  and  we  will  repeat  here  what  wab 
said  there. 

The  case  of  Hancock  y.  Taden,  mipra,  ia 
precisely  in  point  on  every  question  involved 
in  the  case  in  hand.  The  statute  of  Indiana 
is  similar  to  ours,  and  its  coostitutionslity 
arose  in  a  civil  action  for  wages,  where  the 
employer  set  up  as  a  defense  an  sgreement  of 
the  employs  to  receive  merchandise  in  pay- 
ment of  his  wa^  at  the  option  of  the  em- 
ployer, and  waiving  his  right  to  payment  in 
lawful  money  of  the  Unitea  States  every  two 
weeks,  as  required  by  statute.  The  supreme 
court,  after  a  review  of  the  authorities,  held 
the  statute  constitutional.  Mr.  Pingrey,  in  a 
yery  able  Article  published  in  84  Gbul  L.  J. 
91,  maintains  that  reason  and  the  weight  of 
authority  are  against  the  Indiana  court.  But, 
on  the  other  hand,  the  editors  of  the  American 
Law  Review,  in  a  note  in  volume  24,  p.  828, 
warmly  indorse  the  opinion  of  that  court 
They  say:  "These  statutes  are  aimed  at  the 
well-known  practice  of  employers  of  forcing 
their  laborers  to  receiye  their  wages,  or  a  part 
of  them,  in  goods  at  the  'Company's  Store.' 
These  schemes  have  been  the  subject  of  the 
grossest  abuses.  Many  mining  and  manufact- 
uring companies  have  thus  forced  their  em- 
ployes to  receive  their  wages  in  goods,  and 
have  sold  the  goods  to  them  at  enormous 
profits,  in  many  cases  at  double  their  actual 
cost.    •    •    .    We  take  the  view  that  these 


policy  and  as  being  a  fraud  on  the  other  stock- 
holdeis,  in  Guernsey  y.  Cook  (1876),  UO  Maas.  60L 

A  oontraot  not  to  sue  upon  an  insurance  poHoy, 
except  in  the  courts  of  the  state  of  the  insurinflr 
company,  was  held  void  as  against  public  policy. 
Belchard  v.  Manhattan  Im  Ins.  Oo«  (186BB},  81  Mo.  618. 

And  the  same  view  was  taken  of  a  ooDtraot  to  re- 
ward a  policeman  for  an  act  within  the  line  of  his 
duty  as  a  public  •officer.  Kick  y.  Merry  (1866),  23 
Mo.  72, 06  Am.  Dea  668. 

And  of  a  oontraot  to  seoare  the  commutation  of 
sentence  of  a  oonvlot.  Kribben  y.  Hayciaf  t  (1866), 
»  Mo.  896. 

A  court  of  law  wfll  not  enforce  a  contract  so  un- 
conscionable on  Its  face  as  to  indicate  fraud. 
Hume  v.  United  States  0889),  188  CJ.  8.  406, 88  L.  ed. 
8BB. 

The  courts  of  England  will  not  enforce  all  agree- 
ments for  compensation  between  attorney  and  cli- 
ent. 

It  was  held  In  Bs  Stuart  [!««].  S  Q.  &  801,  that 
**such  an  agreement  must  not  only  be  fair  in  the 
sense  that  it  was  understood  by  the  client,  but  must 
be  reasonable  in  amount.** 

9.  lAt&ratvre, 

Among  the  articles  which  investigators  of  the 
subjects  bandied  tn  the  principal  case  may  And  it 
to  advantage  to  examine  are  the  following,  in  ad- 
dition to  tipoee  already  mentioned: 

**  State  regulation  of  the  contraot  of  employ- 
meDU**  £7  Am.  L.  Rev.  867. 

"*  Pacta  iDictto.**  19  Jour.  Jnr.  806,  606.  (same 
article  in  12  Alb.  L.  J.  180). 

**  The  sovereign  state.**    28  Am.  L.  Beg.  180. 

**Ijil)erty  of  contract  under  the  police  power.** 

f  Judson),  Am.  Bar  Asso.  1801,  p.  88^         
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**  Oonstltutional  guarantees  of  the  right  of  prop- 
erty.** (Hoadiy),  reviewed.  84  Am.  L.  Bev.  118. 

**  Police  regulations  for  the  protection  of  labor- 
ers.**  84  Am.  L.  Bev.  888. 

**  Unlawful  contracts.**  88  Am.  Jur.849,  and  2S 
Am.  Jur.  1. 

**  Class  legislation.**  (Cooley),  18  Am.  L.  Beg.  N.  S. 
076. 

*'  Tyranny  of  the  state**  reviewed.  48  Alb.  L.  J. 
181. 

**  Limiting  the  right  to  contract.**  (Pingrey)  34 
Cent.  L.  J.  OL 

**  Freedom  of  contract.**  0  Ir.  L.  T.  pp.  616,  586,. 
669. 

The  Topeka  ft  lola  Tax  Gases,  8  Cent.  L.  J.  160. 

'^Oontraots  in  contravention  of  statutory  enact- 
ments.**  86  Legal  Obs.  C8D. 

^'Discharge  of  contractor.**   87  L.  T.  160. 188. 

**megAl  contracts.**   1  Ohio  L.  J.  pp.  408, 517. 

•TTruck  Act— Payment  in  goods.**   64  L.  T.  14a, 

**Penaltie8  under  the  Truck  Act.'*   00  L.  T.  80. 

''lUegal  contracts.**   16  Gent.  L.  J.  808. 

**The  unwritten  constitution.**  87  Am.  Im  Bev.  68L. 

^Tower  of  judiciary  to  declare  a  law  uncoostitu- 
tionaL**   11  Am.  L.  Beg.  N.  8. 789. 

**Lega]  rights  and  duties  of  employers  and  em- 
ployed, as  affecting  the  interests  of  the  publio** 
(McMurtrle).   88  Am.  L.  Beg.  ft  Bev.  48L 

^'Bestrictions  upon  local  And  special  legislation** 
(Kent).    Id.  1100. 

"^Special  legislation**  {note  by  Oooley,  J.).  18  Am. 
L.  Beg.  N.  8. 684. 

*HX>ntracts  against  public  policy.**  48  Alb.  L.  J. 
606. 

**Power  of  the  state  over  the  right  of  contract- 
ing.**  81  Am.  L.  Reg.  N.  a  813. 

**0>urt  and  legislature.**   48  Alb.  L.  J.  6U. 
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practices,  so  oppressiye  to  honest  labor,  Tvill 
not  be  broken  up  until  the  criminal  machinery 
of  the  state  is  leveled  against  them.  .  .  . 
But  we  renew  an  expression  of  opinion  that  It 
is  the  true  office  of  government  to  arbitrate  be- 
tween those  who  have  to  work  for  their  daily 
bread  and  those  who  have  the  power  to  op- 
press them."  Applying  these  principles  to 
the  stalute  in  question,  can  we  say  the  legis- 
lature exceeded  its  power  in  its  enactment  ? 
It  was  first  passed  in  1881.  A  condition,  not 
« theory,  confronted  the  people  of  the  state 
si  that  time.  Contemporaneous  history,  of 
which  the  courts  take  Judicial  notice,  teaches 
us  what  that  condition  was,  and  to  some  ex- 
tent is  now.  Mr.  McCullough,  in  his  Com- 
mercial Dictionary,  publisbea  in  1842,  under 
the  title  "Truck  System,"  says:  "'Truck 
€y8tem,'  a  name  driven  to  a  practice  that  has 
prevailed,  particularly  in  the  mining  and 
manufacturing  districts,  of  p^ing  the  wasres 
of  workmen  in  goods  instead  of  money.  The 
plan  has  been  for  the  masters  to  establish 
warehouses  or  shops;  and  the  workmen  in 
their  employment  have  either  got  their  wages 
accounted  for  to  them  by  supplies  of  goods 
from  such  depots,  without  receiving  any 
money,  or  they  have  got  the  money  with  a 
tacit  or  express  understanding  that  they  were 
to  resort  to  the  warehouses  or  shops  of  their 
masters  for  such  articles  as  they  were  fur- 
nished with. 

* 'Advantages  and  disadvantages  of  the  truck 
system:  A  great  deal  of  contradictory  evi- 
dence has  been  riven, and  very  opposite  opmions 
have  been  held,  as  to  the  practical  operation 
and  real  effect  of  this  system  on  the  work- 
men. Nor  is  this  to  be  wondered  at,  seeing 
that  everything  depends  on  the  mode  in  which 
it  is  administered,  and  that  it  may  be  either 
"highly  advantageous  or  highly  injurious  to  the 
laborer.  If  a  manufacturer  of  character  es- 
tablish 8  shop,  supplied  with  the  principal 
articles  required  for  the  use  of  the  workmen  in 
bis  employment,  and  give  them  free  liberty  to 
resort  to  it  or  not,  as  they  please,  it  can,  at  all 
events,  do  them  no  harm,  and  will  most  likely 
render  them  material  service.  The  manufact- 
urer, having  the  command  of  capital,  may, 
In  general.  Jay  in  his  goods  to  a  greater  advan- 
tage than  they  can  be  laid  in  by  the  greater 
number  of  retail  tradesmen  in  moderate  sized 
towns;  and,  not  being  dependent  on  the  profits 
of  his  shop  for  support,  he  is,  even  thouflrh  he 
had  no  advantage  in  their  purchase,  able  to 
«ell  his  goods  at  a  cheaper  rate  than  they  can 
be  afforded  by  the  majority  of  shopkeepers. 
"Sometimes,  abo,  a  factory  is  established  in  a 
<ii8trict  where  shops  either  do  not  exist  at  all 
or  are  very  deficient;  and  in  such  cases  the 
master  consults  the  interest  and  convenience  of 
those  dependent  on  him  when  he  provides  a 
•supply  of  the  principal  articles  required  for 
their  subsistence.  It  is  easy,  therefore,  to  see 
that  the  keeping  of  shops  by  masters  for  the 
use  of  their  workmen  may  be  very  beneficial 
to  the  latter.  But  to  insure  its  being  so  it  is 
indispensable  that  the  masters  should  be  above 
taking  an  advantage  when  it  is  within  their 
reach,  and  that  their  conduct  towards  the 
workmen  should  not  be  in  any  degree  in- 
fluenced by  the  circumstances  of  the  latter 
dealing  or  not  dealing  with  their  shops.  Such , 
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disinterestedness  is,  however,  a  greal  deal  moro 
than  could  be  rationally  expected  from  the 
^nerality  of  men;  and  hence,  tboufh  many 
mstances  may  be  specified  in  which  the  truck 
system  was  advantageous  to  the  workmen, 
those  of  a  contrary  description  were,  unfortu- 
nately, far  more  numerous.  It  is  obvious,  in- 
deed, that  a  practice  of  this  sort  affords  very 
great  facilities  for  fraudulent  dealing.  Under 
the  old  law.  a  manufacturer  who  had  a  shop 
had  means,  supposing  he  were  inclined  to  use 
them,  not  possessed  by  any  ordinary  shop- 
keeper as  respects  his  customers,  for  forcing 
upon  his  workmen  inferior  goods  at  an  ex- 
orbitant price.  ...  In  many  instances, 
indeed,  the  profits  made  by  the  shops  exoeeded 
those  made  by  the  business  to  which  they  were 
contingent;  and  thousands  of  worlunen,  whose 
wages  were  nominallv  80  shillings  a  week,  did 
not  really  receive,  owing  to  the  bad  quality  and 
high  price  of  the  goods  supplied  to  them,  mora 
than  20  shillings,  and  often  not  so  much. 

"Abolition  of  the  truck  system:  A  system 
of  dealing  with  the  laboring  claases.  so  very 
susceptible  of  abuse,  and  which,  in  point  of 
fact,  was  very  extensively  abused,  was  loudly 
and  Justly  complained  of.  A  bill  was  in  con- 
sequence introduced  for  its  suppression  by  Mr. 
Littleton,  which,  after  a  great  deal  of  opposi- 
tion and  discussion,  was  passed  into  a  law. 
1  <&  3  Wm.  IV.  Those  who  opposed  this  Act 
did  so  on  two  grounds:  First,  that  it  was  im- 
proper to  interfere  at  all  in  a  matter  of  this 
sort;  and,  second,  that  the  interference  would 
not  be  effective.  The  first  of  these  objeotions 
does  not  appear  entitled  to  any  weight  In 
suppressing  the  truck  system  the  legislaturedid 
nothing  that  could  in  anywise  regulate  or  fetter 
the  fair  employment  of  capital.  It  inteifered 
merely  to  put  down  abuse;  to  carry,  in  fact* 
the  contract  of  wages  into  full  effect,  by  pre- 
venting the  workman  from  bein^  defrauded 
of  a  portion  of  the  wages  he  had  stipulated  for. 
The  presumption,  no  doubt,  is,  in  questions 
between  workmen  and  their  employers,  that 
government  had  better  abstain  from  all  inter- 
ference, and  leave  It  to  the  parties  to  adjust 
their  disputes  on  the  principle  of  mutual  intei^ 
est  and  compromised  advantage.  Still,  how- 
ever, this  is  merely  a  presumption,  and  must 
not  be  viewed  as  an  absolute  rule.  Instances 
have  repeatedlv  occurred  where  the  interfer- 
ence of  legislation  to  prevent  or  suppress 
abuses,  on  occasions  of  Uie  sort  now  alluded 
to,  has  been  imperiously  required,,  and  has 
been  highly  advantageous.  Those  who  claim 
its  interposition  are,  indeed,  bound  to  show 
clearly  that  it  is  called  for  to  obviate  some 
gross  abuse,  or  that  it  will  materially  redound 
to  the  public  advantage;  and  this,  we  think, 
was  done  in  the  completest  manner  by  the  op- 
ponents of  the  truck  system.  Regard  for  the 
interest  of  the  more  respectable  part  of  the 
masters,  as  well  as  for  those  of  the  workmen, 
required  its  abolition,  for  while  it  continued 
those  who  despised  taking  an  advantage  of 
their  dependents  were  less  favorably  sitoated 
than  those  who  did.  It  is  ludicrous,  there- 
fore, in  a  case  of  this  sort,  to  set  up  a  cuckoo 
cry  about  the  'freedom  of  industry/  The 
good  incident  to  the  track  system  was,  in 
practice,  found  to  be  vastW  overbalanced  by 
the  abuses  that  grew  out  of  it" 


a801 


Btatjc  y.  L00M1& 


801 


Tbe  labor  commissioner  of  Missouri,  in  his 
official  report  to  the  governor,  January  11, 
1881,  speaking  of  the  payment  of  wages,  said; 
"To  obtain  an  intelligent  and  satisfactory  un 
•derstanding  of  the  question,  the  opinions  of 
the  woriLiogmen,  employers,  and  farmers,  as 
expressed  elsewhere  in  this  chapter,  must  be 
studied.  These  opinions,  it  may  be  observed, 
come  from  all  parts  of  the  state,  and  from  the 
most  intelligent  and  reflecting  portion  of  its 
citizens.  It  may  be  further  observed  that, 
while  tbe  presumption  is  that  the  wages  of 
labor  are  paid  in  the  currency  of  the  nation, 
it  will  be  found  on  examinanon  that  a  large 
proportion  is  paid  in  goods  supplied  hj  stores 
owned  by  tbe  proprietors  or  corporations,  or 
in  'store  orders'  where  the  store  is  not  so  owned. 
The  high  prices  charged  for  the  goods  in  these 
stores,  ranging  from  10  to  40  per  cent  higher 
than  goods  of  the  same  quality  sell  at  neigh- 
boring stores,  the  low  rates  of  wages,  and  the 
rules  m  force  in  many  establishments  of  keep- 
ing back  wages  from  one  to  four  months,  have 
impoverished  and  diminished  the  resources  of 
the  laborer  to  such  a  degree  that  after  years  of 
toil,  if  he  desired  to  leave,  he  would  have  to 
leave  as  a  tramp,  or,  if  unable  longer  to  main- 
tain himself,  would  have  to  accept  life  as  a 
charity  from  others.  Nor  is  the  kborer  the 
only  sufferer  by  this  iniquitous  system.  It 
^ects,  to  an  extent  known  only  to  those  who 
are  ao  unfortunate  as  to  be  within  its  influ- 
ence, the  farming  and  commercial  interests  of 
the  district  wherever  the  system  holds  sway." 
Report  1881,  pp.  16,  16.  And,  having  quoted 
extensively  from  the  article  on  the  truck  sys- 
tem in  McCollough's  Commercial  Dictionary, 
the  commissioner  continues:  "  Here  is  an  ex- 
act portraiture  of  the  truck  system-as  it  existed 
fifty  years  ago  in  England,  and  as  it  exists  in 
the  state  of  Missouri  to  day,  to  an  extent  that 
would  be  incredible  in  tbe  absence  of  proof." 
To  relieve  the  working  classes  of  some  of  the 
evils  attendant  upon  the  truck  system,  tbe  stat- 
ute in  question  was  enacted.  The  prohibition 
did  not  extend  to  the  business  itself,  but  to  the 
form  only  in  which  it  should  be  carried  on. 
The  ''company  store"  was  not  abolished,  nor 
was  tbe  right  to  pav  for  wages  in  merchandise 
taken  away,  but  the  business  was  regulated, 
and  the  mode  of  payment,  if  in  merchandise, 
prescribed.  The  legislature  did  not  undertake 
to  limit  the  right  of  contract,  but  simply  to 
prescribe  its  form  in  certain  contingencies;  and 
that  it  had  the  right  to  do  this  we  have  no 
doubt.  The  statute  imposes  no  additional  ex- 
pense on  the  mine  owner  and  manufacturer, 
as  was  the  case  in  Millett  v.  People,  where  the 
law  required  the  mine  owner  to  buy  scales  and 
hire  a  clerk  at  his  own  expense  to  weigh  coal. 
Indeed,  our  statute  relieves  the  employer  of 
expense.  It  relieves  him  of  the  expense  of 
printing  "coupon  check  books,"  and  keeping 
an  account  of  them.  What  burden  of  any 
kind  does  it  lay  cm  tbe  employer  ?  What  right 
does  it  deprive  him  of  ?  ]None  that  we  can 
perceive.  Did  the  act  of  defendante  in 
this  case  work  a  wrong  upon  Daniels? 
Let  us  see.  At  the  time  the  coupon  check 
book  was  delivered  to  him  they  owed 
him  for  wages  that  month  the  sum  of  $5.50. 
The  amount  called  for  in  the  book  was 
to  be  deducted  out  of  the  wages  at  a  settle- 
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ment  to  take  place  in  the  future.  What  was 
it  defendants  owed  their  employST  Dollars. 
What  did  they  give  him?  A  nontransferable 
coupon  check  book,  calling  for  |5,  payable  in 
merchandise  at  their  score.  Suppose  this  check 
book  gave  defendants  an  opportunity  to  charge 
DanieLsfrom  10  to 40  percent  more  than  the 
same  goods  could  be  bought  for  at  other  stores, 
(and  this  the  labor  commissioner  and  Mr.  Mc- 
CoUougb,  in  his  Commercial  Dictionary,  think 
manufacturers  and  mine  operators  not  onlv 
have  an  opportunity  to  do,  but  often  do,)  if 
they  have  availed  themselves  of  this  oppor- 
tunity, they  would  have  made  on  the  book  for 
$5  from  50  cents  to  $2.  Was  not  this  50  cents 
or  $d,  as  the  case  may  have  been,  as  much 
the  gains  of  Daniels'  industry,  and  as  much 
his  property,  as  the  part  of  tbe  $5  which  he 
did  not  lose?  And  has  tbe  state  no  power  to 
secure  it  to  him?  Does  not  the  state  that  fails  to 
confer  such  security  "fail  of  its  chief  design?" 
But  this  is  not  the  whole  extent  of  the  wrong 
inflicted  on  the  laborer  by  this  system.  He  is 
deprived  of  using  his  own  as  he  likes.  The 
book  he  gets  is  not  transferable.  Daniels  had 
earned  flve  dollars,  and  his  employer  handed 
him  in  payment  an  order  for  merchandise,  and 
enjoined  on  him  not  to  assign  it.  Wiiat  right 
has  the  employer  to  put  this  restraint  upon  the 
transfer  of  this  evidence  of  indebtedness  on  his 
employ^?  Had  he  not  earned  flve  dollars? 
Then  why  deprive  him  of  the  enjoyment  of  it 
in  anyway  agreeable  to  him?  Suppose de* 
fendants  had  given  Daniels  flve  dollars  in  cash, 
and  then  had  exacted  a  contract  of  him  that 
he  would  not  transfer  it,  but  would  spend  it 
for  merchandise  in  the  employers'  store,  what 
would  all  Just  men  think  of  that?  The  use  of  a 
nontransferable  coupon  check  book,  calling  for 
merchandise  in  payment  of  wages  of  labor, 
also  deprives  tbe  laborer  of  the  enjoyment  of 
the  gains  of  his  own  industry,  to  secure  which 
is  declared  by  our  Bill  of  Righu  to  be  the 
principal  object  of  government.  And  again, 
this  system  gives  the  employer  the  advanlagei 
because  he  alone  flxes  the  price  of  hip  goods, 
and  thus  determines  the  measure  of  value  of 
flve  dollars  in  merchandise.  *'  Merchandise  " 
is  indeterminate  in  kind,  quality,  quantity,  and 
value,  and  the  holder  does  not  know,  nor  can 
he  estimate,  the  value  of  his  coupon  check 
book,  and  is  absolutely  at  the  mercy  of  the 
party  issuing  it.  But  the  injustice  of  thisi 
system  is  not  conflned  to  the  employes,  but 
extends  to  the  farmers  living  in  the  neighbor- 
hood of  the  mines  and  factories.  The  mine 
operator  or  manufacturer  has  it  in  his  power  to 
dominate  the  purchasing  and  selling  market 
of  money  commodities.  The  laborers  cannot 
compete  with  him  for  the  products  of  the  farm, 
because  they  have  nothing  to  pay  with  except 
non-negotiable  coupons;  and  other  merchants 
cannot  comiwte  with  him  for  the  same  reason. 
The  employer  thus  enjoys  a  complete  mo- 
nopoly of  the  local  market.  He  is  a  bear  to  the 
farmer  and  a  bull  to  the  em  ploy  6.  Has  tbe 
state  no  power  to  interfere  with  such  an  evil? 
We  can  have  some  conception  of  the  magni- 
tude  of  the  possible  illegitimate  proflte  of  tbis 
system,  and  the  possible  loss  by  employes  and 
the  general  public,  by  considering  the  great 
army  of  men  and  women  engag^  in  mines 
and  factories  in  our  state,  and  me  vast  sums 
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Ihej  annuall^r  earn  by  their  toil.  Has  tbe  state 
no  power  to  interfere  with  such  an  evil,  and 
grant  protection?  The  protection  afforded  by 
a  state  that  would  not  interfere  with  a  known 
evil  like  that  would  be  such  ''  protection  as 
Tultures  give  to  lambs,— covering  and  devour- 
ing them."  But  we  are  met  by  the  proposition 
that  by  interfering  in  behalf  of  the  laborer  we 
degrade  his  mannood,  and  stamp  him  with 
imbecility,  and  that,  if  he  loses  on  his  wages, 
he  gains  the  inestimable  boon  of  free  contract. 
But  is  he  free,  in  the  true  sense?  Suppose  he 
is  poor,  and  depends  upon  his  daily  toil  for 
means  to  support  himself  and  family.  Can  be 
be  said  to  stand  on  equal  terms  with  the  em- 
plover  of  hundreds,  and  sometimes  thousands, 
of  bands,  bandlinff  in  many  cases  millions  of 
dollars?  Which  has  the  longest  arm,  and 
which  will  get  the  advantage  if  they  are  left  to 
deal  in  all  cases  with  each  other  at  arm's 
length?  Ad  employer,  if  he  so  desired,  would 
■oon  find  methods  to  discharge  a  hand,  without 
giving  any  reason  for  it,  that  failed  to  bear  the 
exactions  of  the  truck  system.  Such  a  laborer, 
when  he  submits  to  unjust  conditions,  under 
such  circumstances,  cannot  be  stvled  an 
imbecile;  and  if  his  manhood  is  degraded  it  re- 
sults from  the  undue  advantages  taken  of  his 
necessities  by  the  other  party.  The  history  of 
mankind  teaches  that  when  governments  leave 
the  rich  and  poor  to  deal  with  each  other  at 
arm's  length,  and  afford  no  remedy  except  that 
enforced  by  the  respective  parties  themselves, 
the  inequality  of  conditions  which  naturally 
appertain  to  men  and  women  becomes  more 
marked,  and  distinctions,  based  on  wealth,  in- 
evitably result,  creating  an  aristocracy  in  its 
most  odious  form.  We  hear  a  great  deal  about 
the  conflict  between  labor  and  capital,  but  any 
Buch  conflict  that  actually  exists  is  not  natural, 
but  artiflcial,  arising  from  an  attempt  of  the 
parties  by  improper  means  to  obtain  unjust 
advantages.  Labor  and  capital  are  interdepend- 
ent. They  must  exist  together  or  wholly 
disappear.  The  mining  and  manufacturing  in- 
terests of  Missouri  are  extensive  and  important, 
havinff  invested,  as  they  have,  millions  of 
capital,  and  giving  employment,  as  they  do, 
to  thousands  of  hands.  It  is  the  duty  of  the 
Btate  to  give  security  to  this  capital,  and  to 
protect  the  laborers  in  these  industries  in  the 
enjoyment  of  the  gains  of  their  own  industry. 
To  accomplish  this  many  laws  are  to  be  found 
upon  our  statute  books.  Tbe  legislature  de- 
termined thai  the  statute  in  question  was  re- 
quired to  promote  the  general  welfare,  and  to 
secure  to  the  laborer  tbe  enjoyment  of  the 
gains  of  his  own  industry,  and  shall  the  courts 
oppose  in  this  instance  the  judicial  judgment 
to  the  legislative  judgment  ?  The  presumption 
is  that  the  act  is  constitutional,  and  this 
continues  till  the  contrary  clearly  appears.  The 
legislature  no  doubt  gave  the  subject  a  most 
searching  examination,  and  psLSsed  the  act 
making  it  applicable  to  operators  of  mines  and 
manufacturers  alone.  This,  it  is  argued,  is  an 
arbitrary  and  unjust  discrimination  against  the 
two  classes  named.  But  how  can  we  say  that 
it  is  arbitrary  and  unjust?  The  courts  are  apt 
to  deal  with  questions  of  this  character  in  the 
abstract,  and  legislatures  are  prone  to  deal  with 
them  in  the  concrete.  Legislatures  see,  or 
think  they  see,  an  evUin  its  relations  to  certain 
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persons,  objects,  and  things,  and  deal  with  it 
in  that  relation  alone.  It  seems  that  the  truck 
system  is  peculiar  to  the  operations  of  mine» 
and  factories.  Can  we  presume  that  the  legis- 
lature found,  upon  investigation,  that  other 
employers  of  labor  paid  their  hands  ia 
merchandise  to  the  same  extent  and  as  habit- 
ually as  miners  and  manufacturers,  and  then 
arbitrarily  omitted  them  from  the  operation  of 
the  law?  We  think  not.  On  the  contrary,  we 
must  presume  that  the  remedy  provided  was. 
intended  to  be  and  is  coextensive  with  the  eviL 
The  English  parliament  more  than  sixty  years, 
ago  passed  a  statute  much  more  stringent  than 
ours,  which  applied  to  manufacturers  and 
mine  operators,  and  many  statutes  of  the 
American  states  are  aimed  at  these  two  classes 
only,  all  of  which  shows  that  the  practice  of 
paying  wages  of  labor  in  merchandise  or  orders- 
for  merchandise  prevailed  with  those  classes 
specially  to  a  degree  injurious  to  their  em- 
ployes and  the  public. 

The  legislature  had  the  power  also  to  affix 
a  penalty  to  the  violation  of  tbe  statute.  See 
cases  cited  above.  Without  such  penalty, 
recoverable  by  the  state,  such  legislation  would 
be  nugatory.  The  amounts  lost  by  each  em- 
p]ov6  would  be  too  small  to  justify  litigation, 
and  the  same  causes  that  induce  him  to  submit 
to  unjust  exactions  would  operate  much  more 
strongly  to  make  him  refrain  from  appealing 
to  the  courts.  Before  he  could  do  this,  be 
would  unquestionablv  have  to  sever  his  con- 
nection with  his  emplo3rer.  The  only  way  to 
make  such  laws  effective  is  to  make  their 
violation  criminal,  and  to  authorize  the  state 
to  proceed  against  the  offender  by  information 
or  indictment,  as  in  this  case. 

The  point  made  by  defendants  that  the 
evidence  does  not  show  a  violation  of  the 
statute  cannot  be  maintained.  At  the  time  the 
check  book  was  given  to  Daniels  be  had  earned 
|5.60  on  his  wages  for  the  current  month,  and 
the  amount  of  the  book  was  to  be  deducted 
from  his  wages  when  settlement  'fvaa  made» 
and  he  was  charged  at  the  time  with  it.  The 
fact  that  he  was  indebted  to  defendants  on  a 
prior  account  cuts  no  figure  in  the  case.  It 
certainly  cannot  be  maintained  that  tbe  book 
was  to  go  as  a  credit  on  what  he  owed  the 
store.  If  it  had  been  intended  that  the  five 
dollars  should  go  in  payment  of  the  old 
account,  it  would  have  been  so  credited  at  the 
time.  Finding  no  error  in  the  record,  the 
judgment  is  affirmed. 

Macfarlane*  J.,  concurs  in  the  result.  but» 
a  federal  question  being  involved,  and  the 
principle  being  an  important  one,  Grantt,  PI 
/..expresses  no  opinion,  and  the  case  is,  00^ 
our  own  motion,  transferred  to  the  court  m 
bane. 

m  BANC, 

Messrs.  Lee,  Ellia,  KcKeifrlukii  Jb 
Priest  and  Dyaart  A  BUtchell  for  ap- 
pellants. 

Mr.  R.  F.  Walker,  Atty-Qen.,  for  re- 
spondent. 

Black,  Ch.  J.,  delivered  the  opinion  of  th» 
court: 
This  is  an  information  in  two  counts,  flledl 
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by  the  proBecatloff  attoiney  of  Macon  county 
against  the  three  aefendants  enf^aged  in  carry- 
ing on  the  busioess  of  mining  coal  in  that 
county.  The  first  count  avers  that  the  defend- 
ants did  unlawfully  issue  and  circulate  in  pay- 
ment of  wages  a  certain  order,  check,  etc., 
payable  to  P.  Daniels  otherwise  than  in  money » 
without  being  payable  at  the  option  of  the 
holder  in  merchandise  or  money.  The  second 
count  states*  in  substance,  that  defendants  un- 
lawfully failed  to  redeem  a  certain  order,  check, 
etc.,  i£»ued  to  P.  Daniels  in  payment  for 
wages,  the  same  having  been  presented  for 

Sayment  thirty  days  from  the  date  of  the  de- 
very  thereof. 

The  information  is  based  upon  sections  7058 
and  7060  of  the  Eeyised  Statutes  of  1880.  The 
first  of  these  sections  provides: 

"It  shall  not  be  lawful  for  any  corporation, 
person,  or  firm  engaged  in  manufacturing  or 
mining  in  this  state  to  issue,  pay  out,  or  cir- 
culate for  payment  of  the  wages  of  labor,  any 
order,  check,  memorandum,  token,  or  evidence 
of  indebtedness,  payable  in  whole  or  in  part 
otherwise  than  in  lawful  money  of  the  United 
States,  unless  the  same  is  ne^tiable  and  re- 
deei^able  at  its  face  value,  without  discount, 
in  cash  or  in  goods,  wares,  or  merchandise  or 
supplies,  at  the  option  of  the  holder,  at  the 
store  or  other  place  of  business  of  such  firm, 
person,  or  corporation,  .  .  .  and  the  per- 
son who,  or  corporation,  firm,  or  company 
which,  may  issue  any  such  order,  check,  mem- 
orandum, token,  or  other  evidence  of  indebted- 
ness, shall  upon  presentation  and  demand, 
within  thirty  dajs  from  date  or  delivery  there- 
of, redeem  the  same  in  goods,  wares,  merchan- 
dise or  supplies  at  the  current  cash  market 
price  for  like  goods,  wares,  merchandise  or 
supplies,  or  in  lawful  money  of  the  United 
States,  as  may  be  demanded  by  the  holder  of 
any  such  order,  memorandum,  token,  or  other 
evidence  of  indebtedness:  provided,"  etc. 

Section  7060  makes  it  a  misdemeanor  for 
any  person,  firm,  or  company  engaged  in  min- 
ing or  manufacturing  to  issue  or  circulate  in 
payment  of  wages  any  order,  check,  etc. ,  pay- 
able otherwise  tnan  as  provided  in  section  7058; 
or  to  fail  to  redeem  any  such  order,  check, 
etc.,  in  money  when  presented  for  payment. 

The  circuit  court,sitting  as  a  Jury,  found  the 
defendants  guilty  as  charged  in  the  first  count 
of  the  information  and  assessed  their  punish- 
ment at  a  fine  of  $10,  and  they  appealed. 

The  evidence  discloses  the  following  facts: 
The  defendants,  composing  thefirmofLoomis 
&  Snively,  were  the  owners  of  coal  mines, 
and  in  connection  with  that  business  carried 
on  a  store.  Peter  Daniels  worked  for  them  as 
a  miner.  At  the  end  of  January,  1801,  he 
owed  them  $48.20.  On  the  18th 'of  the  fol- 
lowing February  he  had  earned  as  wages  dur- 
ing that  month  $5.50,  and  on  that  day  he  re- 
quested and  the  defendants'  clerk  gave  him  a 
* 'credit  coupon  check  book"  upon  their  store. 
The  coupons  were  in  sums  of  five,  ten,  and 
twenty-five  cents  and  aggregated  $5.00.  It  is 
stated  on  the  back  of  the  book  that  '*the  cou- 
pons in  this  book  are  not  good  if  detached, 
and  are  payable  only  In  merchandise  when 
presented  by  P.  Daniels."  Each  coupon  says, 
"Qood  for  merchandiBe  at  our  store;  not  trans- 
ferable; Loomis  &  Snively.* 
21L.R.A. 


Daniels  assigned  this  check  book  to  Burge, 
who  assigned  it  to  Hughes  and  he  transferred 
it  to  Mr.  Williams.  The  latter  presented  it  to 
the  defendants  for  payment  on  the  2d  of  April, 
1881,  and  they  then  refused  payment.  The 
proof  shows  that  defendants  had  monthly  pay 
days.  On  these  days  they  gave  out  no  orders 
or  checks  but  paid  the  miners  what  was  due 
them  in  cash.  At  the  close  of  the  evidence 
the  defendants  asked  the  court  to  discbarge 
them,  because  the  statute  upon  which  the  in- 
formation was  founded  was  unconstituiional 
and  therefore  void,  which  request  the  court 
refused. 

The  contention  is,  that  the  two  sections  of 
the  statute  before  mentioned  are  in  conflict 
with  several  clauses  of  the  constitution  of  this 
state,  and  especially  the  following: 

1.  "That  all  persons  have  a  natural  right  to 
life,  liberty,  and  the  enjoyment  of  the  gains 
of  their  own  industry." 

2.  "That  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law. 

8.'  "And  that  they  viohite  that  part  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States  which  declares :  ^Nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  the  equal  protection  of  the 
laws.' " 

The  words  "due  process  of  law"  as  used  in 
these  clauses  of  both  constitutions  mean  the 
same  as  "the  law  of  the  land."  Story,  Const. 
5th  ed.  §  1943;  Cooley,  Const  Lim.  6th  ed. 
430. 

It  was  said  In  Miuouri  Pac.  JR.  Go.  v. 
Humes,  115  U.  8.  512,*  29  L.  ed.  483:  "In 
England  the  requirement  of  due  process  of 
law,  in  cases  where  life,  liberty,  and  property 
were  affected,  was  originally  designed  to 
secure  the  subject  against  the  arbitrary  action 
of  the  crown,  and  to  place  him  under  the 
protection  of  the  law.  The  words  were  held 
to  be  the  equivalent  of  law  of  the  land.'  And 
a  similar  purpose  must  be  ascribed  to  them 
when  applied  to  a  legislative  body  in  this  coun- 

It  is  now  axiomatic  that  "everything  which 
may  pass  under  the  form  of  an  enactment  is 
not  therefore  to  be  considered  the  law  of  the 
land."  Speaking  of  these  words  Mr.  Justice 
Johnson  said  :  "They  were  intended  to  secure 
the  individual  from  the  arbitrary  exercise  of 
the  powers  of  the  government,  unrestrained 
by  the  established  principles  of  private  rights 
and  distributive  justice.'^  Bankaf  Columbia 
y.  Okdy,  17  U.  8.  4  Wheat  235,  4  Lu  ed.  559. 
Law  of  the  land  is  said  to  mean  a  law  binding 
upon  every  member  of  the  community,  under 
similar  circumstances.  Wally  v.  Kennedy,  d 
Yerg.  554,  34  Am.  Dea  611.  The  word  "lib- 
erty" as  used  in  these  constitutional  declara- 
tions means  more  than  freedom  of  locomotion. 
It  includes  and  comprehends,  among  other 
things,  freedom  of  speech,  the  right  to  self- 
defense  against  unlawful  violence,  and  the 
right  to  freely  buy  and  sell  as  others  may. 
Story,  Const.  5th  ed.  §  1950. 

From  the  foregoing  descriptions  and  defini- 
tions of  "due  process  of  law"  or  its  equivalent 
"law  of  the  hind"  it  must  be  evident  that  this 
constitutional  safeguard  condemns  arbitrary, 
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unequal,  and  partial  legiBlatlon;  and  It  is  equal- 
ly clear  that  tlie  right  to  make  contracts  and 
h'aye  them  enforced,  as  others  may,  is  one  of 
the  riffhls  so  secured  to  every  citizen.  There 
is  no  doubt  bat  many  of  our  legislative  enact- 
ments operate  upon  classes  of  individuals  only, 
and  they  are  not  invalid  because  they  so  oper- 
ate, so  long  as  the  classification  is  reasonable 
and  not  arbitrary.  Thus  it  is  perfectly  com- 
petent to  legislate  concerning  married  women, 
minors,  insane  persons,  bankers,  common  car- 
riers and  the  like;  and  the  power  of  the  Legis- 
lature to  prescribe  police  regulations  applicable 
to  localities  and  classes  is  very  great,  because 
such  laws  are  designed  to  protect  property  and 
the  safety,  health,  and  morals  of  the  citizen. 
But  classification  for  legislative  purposes  must 
have  some  reasonable  basis  upon  which  to 
stand.  It  must  be  evident  that  differences 
which  would  serve  for  a  dassiflcation  for 
some  purposes  furnish  no  reason  whatever  for 
a  classification  for  legislative  purposes.  The 
differences  which  will  support  class  legislation 
must  be  such  as  in  the  nature  of  things  furnish 
a  reasonable  basis  for  separate  laws  and  regula- 
tions. Thus  the  legislature  may  fix  the  age 
at  which  persons  shall  be  deemed  competent  to 
contract  for  themselves,  but  no  one  will  claim 
that  competency  to  contract  can  be  made  to 
depend  upon  stature  or  color  of  the  hair. 
Such  a  classification  for  such  a  purpose  would 
be  arbltrarv  and  a  piece  of  legislative  despot- 
ism, and  therefore  not  the  law  of  the  land. 
When  speaking  upon  this  subject.  Judp€ 
Cooley  says:  **The  doubt  might  also  arise 
whether  a  regulation  made  for  any  one  class 
of  citizens,  entirely  arbitrary  in  its  character 
and  restricting  their  rights,  privileges,  or  leg^ 
capacity  in  a  manner  before  unknown  to  the 
law,  could  be  sustained,  notwithstanding  its 
generality.  Distinctions  in  these  respects  must 
rest  upon  some  reason  upon  which  they  can  be 
defended — ^like  the  want  of  capacity  in  infants 
and  insane  persons;  and  if  the  legislature 
should  undertake  to  provide  that  persons  fol- 
lowing some  speciflea  lawful  trade  or  employ- 
ment should  not  have  capacity  to  make  eon- 
tracts,  or  to  build  such  houses  as  others  were 
allowed  to  erect,  or  In  any  other  way  to  make 
•ucb  use  of  their  property  as  was  permissible 
to  others,  it  can  scarcely  be  doubted  that  the 
act  would  transcend  the  due  bounds  of  legisla- 
tive power,  even  though  no  express  constitu- 
tional provision  coula  be  pointed  out  with 
which  it  would  come  in  conflict.  To  forbid  an 
Individual  or  class  the  right  to  the  acquisition 
and  enjoyment  of  property  in  such  manner  as 
should  be  permitted  to  the  community  at  large, 
would  be  to  deprive  them  of  liberty  in  particu- 
lars of  primary  importance  to  their  pursuit  of 
happiness;  and  those  who  shall  claim  a  ri^ht 
to  do  so  ought  to  be  able  to  show  specific 
authority  therefor,  instead  of  calling  upon 
others  to  show  how  and  where  the  autboritv  is 
n^tived."  Cooley,  Const.  Lim.  6th  ed.  ASA. 
There  can  be  no  doubt  but  the  legislature  may 
regulate  the  business  of  mining  and  manufact- 
uring so  as  to  secure  the  health  and  safety  of 
the  employ^,  but  that  is  not  the  scope  of  the 
two  sections  of  the  statute  now  in  question. 
They  single  out  those  persons  who  are  engaged 
in  carrying  on  the  pursuits  of  mining  and 
manufacturing,  and  say  to  auch  persona,  *'Tou 
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cannot  contract  for  labor  payable  alone  in 
goods,  wares,  and  merchandise."  The  farmer, 
the  merchant,  the  builder,  and  the  numerous 
contractors  employing  thousands  of  men  min- 
ing may  make  such  contracts,  but  you  cannot. 
They  say  to  the  men  and  manufacturing  em- 
ploy^ though  of  full  age  and  competent  to 
contract^  stilTyou  shall  not  have  the  power  to 
sell  your  labor  for  meat  and  ck>thiiig  alone  as 
others  may. 

It  will  not  do  to  say  these  sections  aimply 
regulate  payment  of  wages,  for  that  is  not  their 
purpose.  They  undertake  to  deny  to  the  per- 
sons engaged  m  the  two  designated  pursuits 
the  right  to  make  and  enforce  the  most  ordi- 
nary every-day  contracts — a  right  accorded  to 
all  other  persons.  This  denial  of  the  right  to 
contract  is  based  upon  a  classification  which  is 
purely  arbitrary,  because  the  ground  of  the 
classification  has  no  relation  whatever  to  the 
natural  capacity  of  persons  to  contract. 

Now  it  may  be  that  instances  of  oppression 
have  occurred  and  will  occur  on  the  part  of 
some  mine  owners  and  manufacturera,  but  do 
they  not  occur  quite  as  frequently  in  other 
fields  of  labor?  Conceding  that  such  inatanres 
may  and  do  oocur,8lill  that  furnishes  no  reason- 
able basis  for  depriving  all  persons  engaged 
in  the  two  lawful  and  necessary  pursuits  of  the 
right  to  make  and  enforce  everyday  contracts. 

Liberty,  as  we  have  seen,  includes  the  right 
to  contract  as  others  may,  and  to  take  that 
right  away  from  a  class  of  persons  following 
lawful  pursuits  is  simply  depriving  such  per- 
sons of  a  time-honored  nght  which  the  consti- 
tution undertakes  to  secure  to  every  citizen. 
Applying  the  principle  of  constitutional  law 
before  stated,  we  can  come  to  no  other  conclu- 
sion than  this,  that  these  sections  of  the  statute 
are  utterly  void.  They  attempt  to  strike  down 
one  of  the  fundamental  principles  of  constitu- 
tional government  If  they  can  stand,  it  is 
difl9cult  to  see  an  end  to  such  legislation,  and 
the  government  becomes  one  of  special  privi- 
leges instead  of  a  compact  "to^romote  the 
general  welfare  of  the  people."  We  place  our 
conclusion  on  the  broad  ground  that  these  sec- 
tions of  the  statute  are  not "  due  procesa  of 
law  "  within  the  meaning  of  the  constitution. 

Statutes  like  or  analogous  to  the  one  in  band 
have  been  enacted  in  several|of  the  states  of  this 
Union,  and  they  have  been  the  subject  of  con- 
sideration of  several  courts  of  last  resort,  and  it 
is  well  to  examine  those  cases  with  some  de- 
tail; for  it  must  be  obvious  that  general  consti- 
tutional declarations  are  the  better  understood 
when  seen  in  the  light  of  the  facts  of  the  par- 
ticular cases  in  which  they  have  been  applied* 

The  supreme  judicial  court  of  Massa- 
chusetts had  under  consideration  in  Cmn. 
V.  Pwry,  165  Mass.  117,  14  L.  R.  A.  825,  a 
statute  which  provides  that  ''no  employer 
shall  impose  a  fine  upon  or  withhold  the 
wages,  or  any  part  of  the  wages,  of  an  em- 
ploys engaged  at  weaving,  for  imperfe<> 
tions  that  may  arise  during  the  process  of  weav- 
ing." It  was  held  that  if  the  act  went  no 
further  than  to  forbid  the  imposition  of  a  fine 
for  imperfect  work,  it  might  bei  sustained; 
but  that  the  attempt  to  make  inferior  work  an- 
swer a  contract  for  good  work  presented  a  dif- 
ferent question;  that  the  rif  ht  to  acquire,  po»> 
seas,  and  protect  property  mdudea  the  right 
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to  make  reaaoDable  contracts,  which  shall  be 
noder  the  protection  of  the  law.  Says  the 
court:  "  If  it  (the  statute)  he  held  to  forbid 
the  making  of  such  contracts,  and  to  permit 
the  hiring  of  weavers  only  upon  terms  that 
])rompt  payment  shall  be  made  of  tbe  price  for 
good  work,  however  badly  their  woik  may  be 
done,  and  that  tbe  remedy  of  the  employer 
for  their  derelictions  shall  be  only  by  suits 
against  them  for  damages,  it  is  an  interference 
with  tbe  right  to  make  reasonable  and  proper 
contracts  in  conducting  a  legitimate  business, 
which  the  coDstitution  guarantees  to  every  one 
when  it  declares  that  he  has  a  '  natural,  essen- 
tial, and  unalienable  right  of  acquiring,  pos- 
sessing, and  protecting  property.' '' 

OodcharUs  y.  Wiffeman,  118  Pa.  481,  was 
an  action  broueht  by  Wigeman  to  recover 
wages  as  a  puddler.  Plea  of  payment,  etc. 
During  the  time  of  his  employment  the  plain - 
tiS  asked  for  and  received  orders  from  defend- 
ants on  different  parties  for  coal  and  other 
articles,  which  oniers  were  honored  by  the 
IMurties  on  whom  drawn,  and  the  defendant 
paid  them.  It  seems  an  act  of  the  legislature 
made  all  orders  given  by  emplovers  engaged 
m  the  business  of  manufacturing,  to  their 
workmen,  payable  in  goods,  or  anything  but 
mor  ey ,  void.  Speaking  of  these  sections  of  the 
act,  the  court  said:  "  They  are  utterly  uncon- 
stitutional and  void,  inasmuch  as  b^  them  an 
attempt  has  been  made  by  the  legislature  to 
do  what,  in  this  country,  cannot  be  done;  that 
is,  prevent  persons  who  are  tui  jurii  from 
making  their  own  contracts.  The  act  is  an  in- 
f  rlDsement  alike  of  therightof  the  employer  and 
emi3oy6.  ...  He  may  sell  his  labor  for 
what  be  thinks  best,  whether  money  or  goods, 
Just  as  his  employer  may  sell  bis  iron  or  coal, 
and  any  and  every  law  that  proposes  to  pre- 
vent him  from  so  doing  is  an  mfringement 
of  his  constitutional  privileges,  and  conse- 
quenily  vicious  and  void.** 

In  State  v.  OoodvfiU,  88  W.  Va.  170,  6  L.  R 
A.  621,  a  statute  of  that  state  prohibited  per- 
sons engaged  in  mining  and  manufacturing 
from  issuing  orders  in  payment  of  labor,  ex- 
cept such  as  should  be  made  payable  in  money; 
it  made  a  violation  of  its  provisions  a  misde- 
meanor. The  constitution  of  that  state  de- 
clares that  all  men  have  certain  inherent  rights, 
that  is  to  say,  "the  enloyment  of  life  and  lib- 
erty, with  the  means  of  acquiring  and  possess- 
ing property,  and  of  pursuing  and  obtaining 
happiness  and  safety."  The  statute  was  held 
unconstitutional,  after  a  full  consideration. 
Says  the  court:  "  The  right  to  use,  buy,  and 
sell  property,  and  contract  in  respect  thereto, 
including  contracts  for  labor, — which  is,  as  we 
have  seen,  property, — ^is  protected  by  the  con- 
stitution." The  scope  of  the  opinion  is  well 
summarized  in  the  head  note  in  these  words: 
*'  It  is  not  competent  for  the  legislature,  un- 
der tbe  constitution,  to  single  out  owners  and 
operators  of  mines,  and  manufacturers  of  every 
kind,  and  provide  that  they  shall  bear  burdens 
not  imposed  on  other  owners  of  property  or 
employers  of  labor,  and  prohibit  them  from 
making  contracts  which  it  is  competent  for 
other  owners  of  property  or  employers  of  la- 
bor to  make."  And  this  ruling  was  followed 
and  approved  in  State  v.  Fire  Creek,  Coal  d 
Coke  Co.  88  W.  Va.  188,  6  L.  R  A.  859. 
21  L.  R  A.' 


The  statute  brought  in  question  in  MtU^  ▼. 
People,  117  III.  294,  required  all  coal  produced 
in  ths  state  to  be  weighed  on  scales  to  be  fur- 
nished by  the  mine  owners,  and  subjected  the 
mine  owner  to  a  fine  or  imprisonment  for  a 
failure  to  comply  with  its  provisions.  By  an- 
other section  it  was  provided  "  that  all  con- 
tracts for  the  mining  of  coal,  in  which  the 
weighing  of  coal  .as  provided  for  in  this  act 
shall  be  dispensed  with,  shall  be  null  and  void." 
It  was  held  that  the  mine  owners  could  not  be 
compelled  to  make  their  contracts  for  mining 
coal  so  as  to  be  regulated  by  weight;  and  that 
they  could  not  be  compelled  to  keep  and  use 
scales  for  such  purposes,  save  when  they  saw 
fit  to  make  contracts  for  mining  on  the  basis 
of  weight  The  law  was  considered  repug- 
nant to  the  constitutional  provision  that  "no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law;"  that  to 
single  out  coal  mine  owners  and  prohibit  them 
from  making  contracts  which  it  was  compe- 
tent for  other  employers  of  labor  to  make  was 
not  due  process  of  law.  And  for  like  reasons 
the  same  court  held  an  act  void,  which  denied 
to  persons  and  corporations  engaged  in  mining 
and  manufacturing  the  right  to  keep  or  be  in- 
terested in  a  truck  store  for  furnishing  sup* 
Elies,  etc.  T^hww  ▼.  Fe^le,  140  DL  171,  15 
.  R  A.  492. 

Some  of  the  cases  Just  cited  cannot  be  dis- 
tinguished from  this  one.  In  others  there  is 
some  difference  in  the  facts  and  in  tbe  statutes 
considered,  and  in  some  of  them  the  constitu- 
tional provisions  use  different  words  from  the 
clauses  of  our  constitution  before  set  out;  but 
the  cases  just  cited  are  all  in  point  of  principle 
like  tbe  one  in  hand.  The  differences,  such  as 
they  are,  strengthen  rather  than  weaken  tbe 
conclusion  which  we  have  before  expressed; 
for  it  must  be  evident  that  they  all  teach  this 
doctrine,  that  constitutional  declarations  con- 
cerning the  liberty  of  the  citizen,  though  using 
different  words,  are  not  to  be  reduced  to  an 
empty  sound.  Liberty  we  have  seen  includes 
the  right  to  acquire  property  and  that  means 
and  includes  tne  right  to  make  and  enforce 
contracts.  We  do  not  say  that  such  rights  can- 
not be  regulated  by  general  law,  but  we  do  say 
that  the  legislature  can'^ot  single  out  one  class 
of  persons  who  are  competent  to  contract  and 
deprive  them  of  rights  in  that  respect  which  are 
accorded  to  other  persons.  The  constitutional 
declaration  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law  was  designed  to  protect  and  preserve 
their  existing  rights  against  arbitrary  legisla- 
tion as  well  as  t^ainst  arbitrary  executive  and 
judicial  acts.  The  sections  of  our  sutute  in 
question  deprive  a  class  of  persons  of  the  right 
to  make  and  enforce  ordinary  contracts,  and 
thev  introduce  a  system  of  state  paternalism 
which  is  at  war  with  the  fundamental  princi 
pies  of  our  government,  and,  as  we  have  be- 
fore said,  are  not  due  process  of  law. 

It  cannot  be  said  that  these  defendants.  In 
operating  their  coal  mines,  are  pursuing  a  pub- 
lic business,  or  that  they  have  in  any  way, 
shape,  or  form  devoted  their  property  to  a  pub- 
lic use,  and  this  being  so,  the  cases  oi  Munn  v. 
lUinoii,  94  U.  S.  118, 24  L.  ed.  77,  and  Buddy. 
New  York,  143  U.  S.  617,  86  L.  ed.  247,  are  not 
in  conflict  with  what  we  have  said.    On  the 
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coDtraiy,  the  line  of  argument  pursaed  id  those 
cases  goes  far  to  show  that  a  statute  like  the 
oDe  in  hand  cannot  stsnd.  The  many  adjudi- 
cations upholding  police  regulations  need  not 
he  noticed,  for  it  cannot  be  claimed  that  the  law 
in  question  Is  of  that  character.  The  case  of 
Baneoek  ▼.  Yaden,  121  Ind.  866,  6  L.  R.  A. 
576,  goes  far  to  support  and  uphold  this  ]aw, 
but  we  cannot  agree  to  the  doctnne  of  that  case. 
Slow  as  we  are  and  should  he  to  declare  legis- 
lative enactment  void,  we  can  reach  no  other 
conclusion  than  that  before  expressed. 

The  rudgnuni  is  reversed  and  the  drfendanU 
disoharged. 

All  concur,  except  'Bsacelskj^ «/.,  who  dis- 
sents. 

Barclagr*  J,,  dissenting: 

The  reasons  of  my  learned  associate.  Chief 
Justice  Black,  for  holding  the  statute  unconsti- 
tutional seem  to  me  unsatisfactory,  and  the 
importance  of  the  case  warrants  a  statement  of 
the  grounds  of  dissent. 

1.  There  is  no  issue  touching  the  impair- 
ment of  obligation  of  any  contract  concluded 
before  the  passage  of  the  act.  The  transac- 
tions in  view  occurred  long  afterwards.  The 
only  controversy  now  is  whether  or  not  the 
statute  violates  the  guaranties  of  **  liberty " 
and  "  property,"  and  of  "due  process  of  law," 
on  which  the  judgment  of  the  majority  of  the 
oourt  is  placed. 

In  the  principal  opinion  it  Is  conceded 
that  the  legislature  has  power  to  restrict 
freedom  of  contract  in  some  directions  and 
in  respect  of  certain  parties;  for  example, 
**  infants  and  insane  persons."  That  conces- 
sion may  be  taken  as  a  starting  point  for  the 
present  investigation.  For  when  it  is  ^ranted 
that  liberty  to  make  contracts  is  not  absolute 
and  unlimited,  our  difference  is  narrowed  into 
the  inquiry,  what  is  the  peculiarity  of  the 
subject-matter  of  the  statute  under  review 
which  exempts  it  from  regulation  by  the  law 
making  power  ? 

One  reason  given  for  condemning  the  law 
before  us  is  that  the  subjection  o^  corpora- 
tions, and  other  persons  operating  mines  and 
manufacturing  establishments,  to  such  regula- 
tion is  a  "  purely  arbitrary"  classification ; 
therefore  an  infringement  of  their  constitu- 
tional liberty. 

Although  that  proposition  seems  a  vital  one 
to  support  the  conclusion  reached,  it  is  said  in 
another  part  of  the  opinion  that  '*  it  is  per- 
fectly competent  to  legislate  concerning  mar- 
ried women,  minors,  insane  persons,  bankers, 
common  carriers  and  the  like."  In  this  con- 
nection the  supreme  court  has  held  (in  a  case 
which  furnishes  an  elaborate  list  of  instances 
of  such  legislation)  that  "  class  legislation  is 
not  necessarily  obnoxious  to  the  constitution. 
It  is  a  settled  construction  of  similar  constitu- 
tional provisions  that  a  legislative  act  which 
applies  to  and  embraces  all  i)er8ons  '  who  are 
or  who  may  come  into  like  situations  and  cir- 
cumstances' la  not  partial."  Humes  v.  Mis- 
4(mH  Pae.  R.  Co,  (1884),  82  Mo.  281,  52  Am. 
Bep.  869,  cited  recently  and  followed  in  an 
opinion  by  the  present  chief  Justice  in  PerkiTis 
▼.  i».  LouU,  L  M.d8.B.  Co.  (1891).  108  Mo. 
66,  11  L.  R.  A.  426w  To  the  same  point,  see 
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BvM  V.  Nevb  York  (1892),  148  U.  8.  617,  86 
L.  ed.  247. 

The  law-maker  necessarily  deals  with  con- 
ditions as  he  finds  them.  If  he  observes  and 
wishes  to  abate  some  fraudulent  practice  or 
abuse  of  power,  prevailing  only  in  one  line  uf 
business,  the  fact  that,  in  tegislating  to  correct 
it,  he  does  not  also  include  in  his  remedy  all 
other  phases  of  human  affairs,  can  furnish  no 
reason  for  stigmatizing  his  remedy  as  no  law 
at  all.  If  an  act  reaching  only  mining  and 
manufacturing  concerns  is,  on  that  account, 
not  "due  process  of  law,"  what  must  be  held 
of  statutes  establishing  special  rules  of  liabil> 
ity,  or  business  regulations,  applicable  to  rail- 
roads only, to  warehousemen,  pawnbrokers, auc- 
tioneers, millers,  and  the  many  other  classes  of 
persons  whose  affairs  form  topics  of  treatment 
in  separate  laws  in  Missouri? 

Are  all  such  statutes  void  because  each  re- 
lates to  persons  engaged  only  in  the  particular 
class  of  business  named  in  it?  Probably  they 
would  not  be  so  held,  dome  of  them  are  acted 
on  and  enforced  almost  daily.  Yet  if  they  are 
valid,  what,  let  me  ask,  is  there  so  exceptional 
about  the  truck  system  that  precludes  legisla- 
tion applicable  to  those  lines  of  busineas  in 
which  it  prevails? 

If  laws  regulatinir  the  contracts  of  bankers 
(Rev.  Stat.  1889,  ^  706),  common  carriers  (Rev. 
Stat  1889.  §944),  mechanics(Rev.  Stat.  1889.  § 
6706),and  insurance  companies  (Rev.  Stat.  1889, 
g  6866),  as  distinct  classes  of  persons,  are  consti- 
tutional, and  involve  no  invasion  of  their  rights 
to  "liberty  or  property," how  can  the  position 
be  maintained  that  such'  Iegif<lation  touching 
contracts  of  miners  and  manufacturers  invades 
these  rights?  The  opinion  certainly  furnishes  no 
reason,  founded  on  any  language  of  the  consti- 
tution, for  nullifying  the  latter  while  approv- 
ing the  former  statutes.  It  admits  that  **  the 
legislature  may  regulate  the  business  of  min- 
ing and  manufacturing  so  as  to  secure  the 
healti^  and  safety  of  the  employ^." 

In  Durant  v.  Lexinffton  Oial  Min^Oo.  (1889), 
97  Mo.  62,  the  same  learned  judge  gave  full 
effect  to  a  statute  "  providing  for  the  health 
and  safetv  of  persons  employed  in  coal  mines." 
Sess.  Acts  1881.  p.  165. 

If  a  law  applicable  only  to  persons  engaged 
in  mining  is  constitutional  when  dealing  with 
the  topics  of  their  health  and  safety,  it  is  ob- 
vious that  an  act  de«i^ned  to  prevent  fraud  or 
oppression  in  the  payment  of  wages  in  min- 
ing and  manufacturing  enterprises  is  not  ob- 
jectionable on  the  ground  of  the  selection  or 
^'  dassification"  of  those  enterprises  as  sub- 
jects for  separate  legislation. 

Touching  this  particular  point  the  supreme 
court  of  the  United  States  has  said  :  *'  Legis- 
lation is  not  open  to  the  charge  of  depriving 
one  of  his  rights  without  due  process  of  law 
if  it  be  general  in  its  operation  upon  the  sub- 
lects  to  which  it  relates."  Dent  v.  We&t  Vir- 
ginia (1889),  129  U.  S.  124,  82  L.  ed.  626. 

The  same  court  has  held  that  statutes  creat- 
ing a  different  rule  of  liability  as  applied  to 
one  class  of  persons,  from  that  generally  in 
force  do  not  infringe  the  right  to  *'  due  pro- 
cess of  law."  Missouri  Pae,  R.  Oo,  v.  Bumes 
(1886).  115  U.  S.  612,  29  L.  ed.  468  ;  MissouH 
Pae,  B.  Co,  ▼.  Maikey  (1888).  127  U.  &  205, 
82  L.  ed.  107. 
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And  the  supreme  court  of  this  state  has  de- 
tprmined  that  "  a  statute  which  relates  to  per- 
sons or  things  as  a  class  is  a  geueral  law,  while 
«  statute  which  relates  to  particular  persons 
-or  things  of  a  class  is  speciaL"  8tat$  y.  ToUe 
<1880).  71  Mo.  650. 

If  the  act  Is  invalid  it  cannot  be  because  It 
treats  of  mining  and  manufacturing  concerns 
on^.  Re  Oberg  (1891),  21  Or.  406, 14  L.  R.  A. 
-677  ;  Younqblood  v.  Birmingham  Trust  db  8av. 
Co.  (1802,  Ala.),  20  L.  R.  A.  58. 

2.  The  foremost  ground  of  the  opinion  is  in 
the  ruling  that  the  constitutional  guaranty  of 
"  due  process"  condemns  **  arbitrary,  unequal, 
■and  partial  legislation ;"  that  the  statute  in 
-question  is  of  that  nature,  and  is  therefore  an- 
nulled as  unconstitutional  and  void. 

With  due  lespeci  for  the  Judgment  of  my 
•colleagues  that  view  appears  to  me  erroneous. 

The  act,  in  part,  was  passed  in  1881.  It  was 
.amended  in  1885  and  re-enacted  by  the  revis- 
ion of  1889.  It  has  thus  received  the  sanc- 
tion of  the  Slst,  88d  and  85th  General  Assem- 
blies of  Missouri  and  of  Clovemors  Critten- 
deo,  Matmaduke  and  Francis,  successively. 
Its  plain  purpose  Is  to  put  some  restraint  up- 
on that  sort  of  freedom  which  would  permit 
the  employer  to  contract  for  labor,  payable  in 
£Oods,  and  then  place  his  own  prices  upon  the 
^oods,  delivered  in  payment. 

The  general  objects  of  such  a  law,  as  well 
as  the  principle  upon  which  it  rests,  have  been 
fully  stated  by  english  Judges,  having  before 
them  a  british  law  of  similar  character  com- 
monly called  the  •*  Truck  Act."  (1881),  1  & 
^  Wm.  IV.,  chap.  87. 

*'  In  passing  the  statute  referred  to  the  leg- 
islature seems  to  have  considered  the  artificer 
as  requiring  special  protection  in  his  dealings 
with  hisemployer8,and  to  have  thought  It  right, 
therefore,  to  make  the  contracts  between  these 
IMuties  one  of  the  exceptions  to  the  general  rule, 
that  persons  should  be  allowed  to  make  their 
own  contracts  in  their  own  way.  The  partic- 
ular evil  to  be  remedied  (and  which  notwith- 
standing former  enactments,  still  prevailed) 
was  the  truck  system,  or  payment  by  masters 
of  their  men's  wages  wholly  or  in  part  with 
^coods — a  system  manifestly  to  the  disadvan- 
tage of  the  workman,  who  was,  practically, 
forced  to  take  the  goods  at  his  master's  valu- 
ation. In  order  to  obviate  this,  the  statute, 
teciting  '  that  it  is  necessary  to  prohibit  the 
payment,  in  certain  trades,  of  wages  in  goods, 
or  otherwise  than  in  the  current  coin  of  the 
xealm,  by  section  1,  enacts  that  any  contract 
'by  which  the  whole  or  any  part  of  the  wages 
of  the  artificer  is  made  payable  in  any  other 
cnanner  than  in  the  current  coin  shall  be  null 
and  Yoid."  Keating,  J,,  in  Archer  v.  James 
<1862),  2Best&S.  73. 

"The  old  truck  enactments  are  very  numer- 
ous, and  date  from  about  the  year  1464  (4 
£dw.  IV).  They  were  applied  first  to  one 
branch  of  manufacture,  and  then  in  succession 
to  others,  as  experience  and  the  progress  of 
manufactures  dictated,  till  they  embraced  the 
whole  or  nearly  the  whole,  of  the  man uf act- 
4ires  of  England.  They  established  the  obliga- 
tion and  produced,  or' at  least  fortified,  the 
custom,  of  uniformly  paying  the  whole  wages 
of  artificers  in  the  current  coin  of  the  realm. 
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They  were  finally  collected  and  consolidaied 
into  one  Act  bythe  statute  now  under  consid- 
eration, 1  &  2  Wm.  IV,  chap.  87.  They  were, 
in  truth,  part  of  a  system  of  legislation  regu- 
lating the  relation  of  master  and  workman, 
this  part  of  it  being  in  favor  of  the  workman, 
who,  as  an  iodividual,  was  deemed  weaker 
than  hia  master,  and  therefore  liable  to  op- 
pression.   .     .    . 

"The  Truck  Act.  when  parsed,  was  a  prac- 
tical deduction  from  a  principle,  still  more  gen- 
eral, pervading  more  or  less  all  systems  of  law 
founded  on  experience ;  that  is  to  say,  that 
where  two  classes  of  persons  are  dealing  to- 
gether, and  one  class  is,  generally  speaking, 
weaker  than  the  other,  and  liable  to  oppression, 
either  from  natural  or  incidental  causes,  the 
law  should,  as  far  as  possible,  redress  the  in- 
equality, by  protecting  the  weak  against  the 
strong.  On  this  principle  rests  the  protection 
thrown  around  infants  and  persons  of  unsound 
or  weak  mind,  the  protection  afforded  even  by 
the  common  law  to  the  victims  of  fraud,  and 
by  the  court  of  chancery  at  this  day  to  heirs, 
expectants,  and  sellers  of  reversions  against 
catching  and  unconscionable  bargains,  though 
entered  into  without  fraud,  and  by  persons  of 
full  age.  No  doubt  all  such  legislation  or 
judicial  interposition  is  in  many  cases  ineffect- 
ual. .  .  .  The  efiicacy  of  such  provisions 
must  not  be  estimated  by  the  abuses  actually 
remedied  so  much  as  by  the  abuses  prevented 
by  the  knowledge  that  such  is  the  law.  Bo 
viewed,  the  Truck  Act  must  have  been  deemed 
by  the  legislature  which  passed  it,  a  highly 
remedial  statute,  and  is,  therefore,  now,  as  I 
admit,  notwithstanding  the  penal  clauses,  to 
be  construed  liberally,  so  as  to  advance  the 
supposed  remedy  and  suppress  the  supposed 
mischief."  Byles,  J, ,  in  Areker  v.  James  (1862), 
2  Best  &  8.  82. 

Some  of  the  bargains  referred  to  by  that 
learned  Judge,  as  well  as  a  great  variety  of 
other  agreements,  have  been  nullified  by 
courts  in  this  country,  as  well  as  in  England, 
without  the  aid  of  statutes,  on  the  ground  that 
they  were  contrary  to  public  policy  (Green- 
hood,  Pub.  Pol.),  while  Judges  possessing 
equity  Jurisdiction  have  for  ages  exercised, 
unquestioned,  the  power  to  declare  agreementr 
void  between  attorney  and  client,  on  between 
other  persons  occupy mg  confidential  relation- 
ships, where  advantage  was  taken  of  the  con- 
fidence to  secure  a  bargain  which  the  court 
considered  unduly  favorable  to  the  dominant 
party  thereto. 

In  "  Ths  Julianc^  (1822),  2  Dodson,  504,  Lord 
Stowell  refused  to  enforce  a  covenant  between 
a  mariner  and  his  employer  to  the  effect  that 
the  former  should  not  be  entitled  to  any  part 
of  his  wages  unless  the  ship  should  return  to 
the  last  port  of  discharge.  The  decision  is 
placed  on  the  ground  that,  in  view  of  the  rela- 
tive situation  of  the  parties  and  the  nature  of 
the  agreement,  its  effect  was  oppressive,  and 
not  enforceable  in  a  court  governed  by  the 
"rules  of  natural  justice." 

So  that  at  common  law,  in  equity,  and  in 
admiralty  the  Judiciary  exercise  the  rif^ht  to 
annul  certain  agreements  because  unfair  and 
unconscionable,  the  principle  of  such  rulinga 
being  that,  in  some  drcumstances,  real  con- 
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tractnal  equality  or  that  entire  freedom  of 
action  essential  to  the  legal  idea  of  a  contract, 
li  wanting. 

It  seems  unreasonable  to  hold  that  the  courts 
alone  may  determine  what  the  public  policy  of 
a  state  shall  be,  respecting  the  validity  of 
agreements  between  parties  situated  so  that 
one  may  have  an  undue  advantage  over  the 
other. 

Why  has  not  the  legislature  power,  by  gen- 
eral law,  operating  on  future  dealings,  to  de- 
clare a  similar  public  policy? 

The  judgments  of  the  courts  above  mentioned 
have  never  been  considered  an  arbitrary  in- 
friogement  of  the  liberty  of  contract.  Nor 
should  a  statute,  aimed  at  a  system  affording 
the  opportunity  for  oppression  described  by 
the  english  judges  quoted,  be  so  considered. 

Liberty,  "on  its  positive  8ide,denote8  the  full- 
ness of  individual  existence;  on  its  negative  side 
it  denotes  the  necessary  restraint  on  all  which 
is  needed  to  promote  the  greatest  possible 
amount  of  liberty  for  each."  (Amos,  Science 
of  Law,  p.  90). 

national  freedom  is  not  a  license  to  oppress. 
"As  soon  as  any  part  of  a  person's  conduct 
affects  prejudicially  the  interests  of  others,  so- 
ciety has  Jurisdiction  over  it."  Mill,  Liberty, 
chap.  4. 

In  our  country  the  people  have  furnished  a 
philosophic,  as  well  as  noble,  manifestation  of 
the  true  spirit  of  libertv  in  those  guaranties  of 
individual  aod  personal  rights  of  the  minority 
by  which  the  majority  have  imposed  certain 
constitutional  bounds  to  their  own  public  ac- 
tion. They  stand  as  barriers  to  encroach- 
ments upon  the  liberties  so  protected;  but  none 
of  them  purports  to  confer  or  secure  absolute 
freedom  of  contract  Neither  the  state  nor 
federal  constitution  so  declares.  Laws  im- 
pairing the  obligation  of  contracts  are  forbid- 
den; but  the  interdiction  stops  at  that. 

In  Canada  Southern  B,  Co,  v.  Qebhard 
(1883),  109  U.  8.  537.  27  L.  ed.  1020,  the 
United  States  Supreme  Court  held  that  but 
for  that  provision  of  the  fundamental  law  the 
obligation  of  contracts  was  subject  to  legisla- 
tive control,  and  was  not  secured  by  any  gen- 
eral principles  of  jurisprudence  outside  the 
constitutional  guaranty. 

The  right  to  regulate  contracts  so  as  to  miti- 
gate the  oppression  of  the  truck  system,  with- 
out impairing  the  obligation  of  any  existing 
agreement,  is  a  part  of  the  police  power, 
"which  is  but  another  name  for  that  authority 
which  resides  in  every  sovereignty  to  pass  all 
laws  for  the  internal  regulation  and  govern- 
ment of  the  state,  necessary  for  the  public  wel- 
fare." Ptapk  V.  Budd  (1889),  117  N.  Y.  14,  6 
L.  R  A.  569:  The  LieenM  Oases  (1847),  46  XJ. 
8.  6  How.  588, 12  L.  ed.  291. 

By  the  Constitution  of  Missouri  it  is  declared 
that,  "the  exercise  of  the  police  power  of  the 
state  shall  never  be  abridged,  or  so  construed 
as  to  permit  corporations  to  conduct  their  busi- 
ness in  such  manner  as  to  infringe  the  equal 
rights  of  individuals,  or  the  general  well  being 
of  the  state."    Const.  1875,  art.  12,  §  5. 

The  police  power  in  recent  years  has  been 
applied  in  many  notable  instances  where  it  was 
resisted  on  the  ground  that  the  liberty  of  making 
contracts  was  not  subject  to  limitation  by  the 
legislative  power.  But  the  courts  of  last  resort 
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have  ruled  against  that  contention  in  the  granger 
cases  (Munn  v.  Illinois  (1876)  94  U.  8.  113, 24 
L.  ed.  77),  in  the  bread  cases  {MobUe  y.  TuiUs 
(1841),  8  Ala.  187;  PeojOe  v.  Wagner  (1891)  86 
Mich.  594, 18  L.  R.  A.  286).  and  in  the  elevator 
cases.  People  v.  Budd  (1839),  svpra;  Budd  v. 
New  York  (1892)  148  U.  S.  517,  86  L.  ed.  247; 
State  V.  Brass  (1892),  2  N.  Dak.  482. 

In  Spring  Valley  Water  Works  Co,  y.  8ch^ 
tier  (1884),  110  U.  S.  847,  28  L.  ed.  178,  it  waa 
said  that  government  had  power  to  reguUte 
the  prices  at  which  water  should  be  sold  by 
one  enjoying  a  virtual  monopoly  of  the  sal*. 

These  decisions  show  that  the  right  of  self 
preservation,  which  exists  in  the  common- 
wealth no  less  than  in  the  individual,  may,  in 
some  circumstances,  justify  limitations  upon 
the  theoretical  freedom  of  contract;  and  that 
when,  for  any  reason  (for  instance  the  exist- 
ence of  a  monopoly),  real  liberty  of  action  ia 
wanting  on  the  side  of  one  of  the  parties,  in 
dealings  forming  part  of  the  activities  of  civil- 
ized society,  a  reasonable  check  mav  justly  be 
placed  by  law  upon  the  power  of  the  other  u> 
oppress  his  fellow  citizen. 

Such  checks  upon  liberty  of  contract  have 
been  sustained  by  the  highest  courts.  Others 
involving  the  application  of  the  same  police 
power  (though  in  less  exigent  circumstances) 
nave  been  long  in  force  in  Missouri  in  manj 
statutes,  among  which  are  especially  note- 
worthy the  laws  fixing  a  maximum  rate 
of  interest  for  the  use  of  money  (Rev.  Stat. 
1889,  §  5972),  giving  mechanics  a  lien  ia 
certain  circumstances  {Henry,  etc,  Co.  v. 
Evans  (1889),  97  Mo.  47),  governint^  the  lia- 
bility of  common  carriers  (Rev.  Stat.  1889, 
sea  944),  forbidding  contracts  to  limit  the  time 
for  bringing  an^  action  (Rev.  Stat.  1889, 
g  2894),  putting  into  insurance  contracts  stat- 
utory terms  and  nullifying  "any  stipulation  in 
the  policy  to  the  contrary"  (Rev.  Stat  1889, 
g  5856,  enforced  by  the  United  States  Supreme 
(Jourt  in  Eguitahle  L,  Assur,  Soe,  v.  Clements^ 
(1891),  140  U.  S.  226, 86  L.  ed.  497).  and  the  laws 
establishing  standards  of  weights  and  measures. 
Rev.  Slat,  1889,  chap.  170. 

The  enactment  before  us  oomea  very  near 
to  the  class  last  named.  Examining  its  terms 
(§  7058)  closely,  it  will  be  observed  that  it 
merely  impresses  upon  contracts  for  the  pay- 
ment of  wages  with  goods,  etc.,  certaLi  stat- 
utory conditions  intended  to  give  the  employ ^ 
an  option  to  demand  payment  in  cash  or  goods 
as  his  interest  may  appear  to  require.  As  the 
employer  fixes  the  price  of  the  goods  he  is  not 
prejudiced  by  such  a  regulation.  Its  effect  i* 
to  establish  a  just  standard  of  value  for  every 
dollar  due  for  wages.  It  does  not  differ  in 
principle  from  govern  mental  regulations  in  the 
form  of  laws  by  which  a  person  who  has  oon* 
tracted  to  receive  a  yard  of  cloth  or  a  bushel 
of  com  is  protected  against  the  necessity  of 
accepting  such  a  short  yard  or  light  bushel  as- 
the  seller  may  choose  to  impose  upon  him. 
Statutes  designed  to  prevent  that  sort  of  over- 
reaching have  been  imiversally  regarded  as 
proper  exertions  of  the  police  power  (G7iarieS' 
ton  V.  Rogers  (1828),  2  McCord,  L.  495;  Stokes 
V.  New  York  (1885),  14  Wend.  87;  Green  v. 
Moffet  (1856),  22  Mo.  529;  Yates  v.  Mifwaukes 
(1860),  12  Wis.  678;  Eaton  y.  Kegan  (1874),  Hi 
Mass.  488. 
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In  Tlew  of  the  onerons  bearing  of  the  truck 
•ystem  upon  some  of  tbofle  whom  it  affecu  in 
compelling  them  to  accept  payment  for  labor 
in  articles  whose  value  is  determined  by  the 
party  adversely  interested  in  the  bargjain,  this 
statute  (which  seeks  to  relieve  against  that 
hardship)  should  be  held  (no  less  than  those  al- 
readv  mentioned)  "due  process  of  law." 

Adam  Smith,  the  great  advocate  of  freedom 
of  commerce,  dedaiid  such  legislation  ''per- 
fectly Just  and  equitable"  (Wealth  of  Nations 
bk.  1,  chap.  10,  approvingly  quoted  by  Btam- 
weU.  J.,  in  Arclmy.  Jamu  (1862),  2  Best  & 
8.89). 

Whether  or  not  that  view  is  sound  it 
Is  not  our  province  to  determine,  for  all  ques- 
tion of  the  policy,  wisdom,  or  expediency  of 
the  law  belongs  to  other  departments,  not  to 
the  Judiciary. 

The  peojue  in  the  exercise  of  the  pre- 
rogative of  self  government  have  thought 
proper  to  establish  a  rule  of  conduct  on  the 
subject  which  appeared  to  them  conducive  to- 
ward maintaining  the  equilibrium  of  right  and 
duty  between  dtizens  whose  common  wel- 
fare was  important  to  the  state.  No  express 
command  of  the  constitution  forbade  such 
action,  and  in  my  Judgment  it  should  be  sus- 
tained. 

8.  In  his  opinion  the  learned  chief  Justice 
adopts  a  quotation  to  the  effect  that  an  act 
of  the  legislature  may  "transcend  the  due 
bounds  of  legislative  power,  even  though 
no  express  constitutional  provision  could  be 

Soinled  out  with  which  it  would  come  in  con- 
ict."  That  view  of  the  extent  of  the  revisory 
power  of  the  supreme  court  over  acts  of  the 
general  assembly  has  not  previouslv  pre- 
vailed in  Missouri.  It  is  in  conflict  with  sev- 
eral precedents. 

In  St.  LouU  Otmnty  Ct.  v.OriitoMCiSlA),  68 
Mo.  192,  it  was  declared:  "That  the  law  is  un- 
just, or  iui politic,  or  oppressive  will  not  author- 
ize a  court  to  declare  it  illegal,  unless  it  vio- 
lates some  specific  provision  of  the  constitution. 
•  .  .  A  law  may  be  unjust  in  its  operation 
or  even  in  the  principles  upon  which  it  was 
founded:  but  that  would  not  justify  a  court  in 
expanding  the  prohibitions  of  the  consCitution 
be>ond  their  natural  and  original  meaning, 
in  order  to  remedy  an  evil  in  any  particular 
case.  These  principles  have  now  become 
axiomatic."  To  the  same  purport  Is  Hamil- 
ton V.  St.  Louis  County  (^.(1851),  15  Mo.  8. 

Each  of  these  decisions  was  given  under  a 
•constitution  containing  language  the  same  as 
that  now  in  force  concerning  "due  process." 
Afterwards  that  langu^  was  repeated  in  the 
present  constitution.  Hence  that  construction 
of  the  language  (according  to  a  recognized  rule 
of  interpretation)  should  be  taken  to  have  been 
adopted  with  it  when  the  new  constitution 
went  into  force  in  1876.  Sterling  Oas  Oo,  v. 
Bigby  (1890),  134  111.  557;  People  v.  CBrien 
(1892).  96  Cal.  171.  The  latter  instrument,  as 
though  to  give  emphasis  to  that  construction, 
provides  that  the  legislative  power  is  vested 
ID  the  General  Assembly,  "subject  to  tbelimit- 
atious  herein  contained"  (Const.  1875,  art  4. 
g  1).  See  also  the  later  case  of  PhiUipe  v. 
MiMovri  Pac,  R,  Co.  (1885),  86  Mo.  540. 

The  spirit  and  intent  of  terms  used  in  the 
constitution  are,  no  doubt,  as  much  a  part  of 
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It  as  its  letter,  and  should  be  considered  In 
its  interpretation.  But  that  is  a  rule  eweu- 
tially  different  from  the  proposition  that  a 
statute  may  t>e  pronounced  void  because  it  ap- 
pears to  some  court  to  be  in  conflict  with  the 
Buppoeed  general  spirit  or  principles  of  free 
government,  not  expressed  in  any  particular 
provision  of  the  constitution.  To  lliat  prop- 
osition or  any  approach  toward  declaring  it,, 
my  dissent  is  earnestly  entered.  The  author- 
ity of  the  court  is  drawn  from  the  organic  law, 
which  asserts  the  independence  of  the  three 
departments  of  government  (Const.  1875,  art. 
8),  and  the  power  of  each  is  marked  by  the 
terms  of  that  instrument. 

It  has  heretofore  been  considered  settled 
that  all  action  of  the  legislative  department 
comes  within  range  of  the  presumption  that 
public  officers  have  rightly  acted  until  the 
contrary  is  made  clearly  to  appear;  conse- 
quently that  "a  party  who  wishes  us  to  pro- 
nounce a  law  unconstitutional  takes  upon 
himself  the  burden  of  proving  beyond  doubt 
that  it  is  so."  State  v.  Addington  (1882),  77 
Mo.  110;  State Y.  LaugklinaBSi),  75  Mo.  147. 
But  now  a  majority  of  the  court  sanctions  the 
idea  that  some  legislation  is  not  to  be  consid- 
ered as  prima  facie  constitutional,  but  calla 
for  a  showing  of  "specific  authority"  to  sustain 
It, 

Such  a  doctrine  (reversing  the  presump> 
tion  of  the  validity  of  statutes),  coupled  with 
the  other  proposition  already  discussed  in  this 
paragraph,  subjecting  every  act  of  the  general 
assembly  to- the  hazard  of  being  declared  void, 
"though  no  express  constitutional  provision 
could  be  pointed  out  with  which  it  would 
come  in  conflict,"  furnishes  a  very  interesting 
formula  to  determine  the  constitutionality  or 
legislation,  but  one  quite  different  from  that  de- 
fined in  former  precedents  in  this  state.  It 
amounts  in  substance  to  a  declaration  that  stat- 
utes which  seem  to  the  court  unjust  or  unrea- 
sonable are  not  * 'due  process  of  law,"  though 
not  otherwise  distinctly  forbidden  by  the  con- 
stitution. 

To  catch  the  full  force  of  this  ruling  it 
will  be  well  to  recall  that  the  guaranty  of  "due 
process"  is  now  a  part  of  the  14th  amendment 
to  the  Federal  constitution,  as  well  as  of  our 
own  organic  law,  so  that  the  test  of  the  valid- 
ity of  Missouri  legislation  is  to  be  whether  or 
not  it  conforms  to  the  standard  of  reasonable- 
ness, indicated  by  the  chief  justice,  as  applied 
by  the  Federal  courts,  as  well  as  by  our  own. 

It  would  greatly  prolong  this  opinion  to  point 
out  the  far-reaching  consequences  of  adopt- 
ing such  a  standard,  and  its  wide  divergence 
from  the  principles  of  republican  government 
through  coordinate  departments,  as  established 
by  our  written  constitutions.  It  is  enough 
now  to  assert  a  dissent  to  those  views  of  the 
organic  law  as  well  as  to  the  judgment  in  thia 
case  to  which  they  have  led. 

4.  Some  decisions  elsewhere  have  been  cited 
to  sustain  the  conclusion  of  my  colleagues. 

The  Pennsylvania  case  should  be  read  along 
with  the  later  one  in  which  it  was  held  that  the 
legislature  might,  under  the  police  power, 
interfere  with  freedom  of  contract  to  the  ex- 
tent of  forbidding  totally  the  sale  of  an  article 
of  food,  even  though  pure  and  wholesome. 
PoioeU  V.  Com.  (1886),  114  Pa.  265.  Judge  Gor- 
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doD,  who  wrote  the  former  decision,  dissented 
from  the  latter;  but  it  was  affirmed  (1888)  bv 
the  United  States  Supreme  Court,  137  U.  6. 
^8,  82  L.  ed.  258.  In  a  vet  later  unanimous 
opinion  in  that  state,  a  statute  was  held  valid, 
prohibiting  citizens  from  assigning  certain 
•claims  against  others,  for  the  purpose  of  suit 
in  another  state.  Sweeny  ▼.  Hunter  (1891),  146 
Pa.  868J4  L.  R  A.  594. 

The  West  Virginia  case  cited  by  the  chief 
Justice  has  been  much  limited,  if  not  overruled, 
by  8taie  v.  Peel  Splint  Coal  Co.  (1892),  86  W. 
Ya.  802, 17  L.  B.  A.  885,  and  the  Massachusetto 
<leci8ion  was  by  a  divided  court. 

The  cases  in  Illinois  are  placed  chiefly  on  the 
ground  that  it  is  unconstitutional  to  establish 
rules  to  govern  mining  and  manufacturing  con- 
cerns different  from  those  which  regulate  other 
legitimate  enterprises.  To  that  contention  the 
remarks  in  the  first  paragraph,  above,  are  in- 
tended to  apply.  Moreover,  the  legislation 
considered  in  that  state  differs  in  important 
particulars  from  that  here  in  view. 

On  the  other  side,  Haneoek  v.  Taden  (1890). 
121  Ind.  866,  16  L.  R  A.  676,  supports  the 
position  taken  in  this  opinion. 

In  State  v.  Brawn  db  Sharpe  Mfg.  Co,  (1892 
R  L),  17  L.  R  A.  866,  a  law  requiring  the 
payment  of  wages  weekly  was  held  valid;  and 
the  principles  declared  in  the  decisions  sustain- 
ing statutes  prohibiting  the  manufacture  and 
sale  of  oleomargarine  are  wholly  inconsistent 
with  the  judgment  of  the  majority  of  the  court 
In  the  case  at  bar.  Stater.  Addington  (1962), 
12  Mo.  App.  214,  affirmed  (1882),  77  Mo.  110; 
P&weU  V.  Pennsylvania  (1888),  127  U.  8.  678, 
:82  L.  ed.  268;  Butler  v.  Chambere  (1886),  86 
Minn.  69. 

5.  It  has  been  suggested  in  the  main  opinion, 
«•  well  as  at_the  bar,  that  the  statute  in  ques- 


tion is  subject  to  criticism  as  being  an  eihihl- 
tion  of  paternalism  in  government.  To  this 
it  may  properly  be  answered  that  that  con- 
sideration affects  only  the  policy  of  the  statute 
and  not  the  constitutional  power  of  the  legi^ 
lature  to  enact  it. 

Studenu  of  juridical  history  are  aware  that 
governmental  interferences  with  liberty  of  con- 
tract between  man  and  man  are  less  frequent 
now  than  in  earlier  epochs  of  the  English  law. 
Spencer,  "Justice,"  chap.  16,  §  70;  Maine, 
Ancient  Law,  Sd  Am.  ed. ,  chap.  9,  p.  295.  But 
the  power  to  interfere  when  necessary  to  pre- 
vent oppression  is  an  important  prerogative  of 
sovereignty,  and  resides  in  the  people  of  thii 
state,  subject  only  to  the  limitations  expressed 
in  their  constituliona. 

The  cure  for  paternal  legislation  la  not  to  be 
found  in  an  assumption  by  the  courts  of  any 
part  of  the  power  of  self  government  lielong- 
ing  to  the  people  or  their  representatives. 

To  borrow  the  words  of  Mr.  JustieeHarlBJk, 
in  the  United  States  Supreme  Court,  referring 
to  the  Oleomargarine  Law:  '*If  all  that  can 
be  said  of  this  legislation  is  that  it  is  unwise, 
or  unnecessarily  oppressive  to  those  manufact- 
uring or  selling  wholesome  oleomargarine  as 
an  article  of  food,  their  appeal  must  be  to  the 
legislature,  or  to  the  ballot-box,  not  to  the  Judi- 
ciary. The  latter  cannot  interfere  without 
usurping  powers  committed  to  another  d^ 
partment  of  government."  Powell  ▼.  Ptnvsyl- 
eania  (1888),  127  G.  8.  686,  82  L.  ed.  2^ 

When  the  present  case  was  in  the  second 
division  of  the  court  an  able  opinion  was  ren- 
dered by  Judge  Thomas  (State  v.  Loomie  (IM^, 
(Mo.)  20  8.  W.  Bep.  882),  affirming  the  judg- 
ment of  Judge  Ellison  on  the  circuit  The  ie» 
salt  then  announced  appears  to  me  coriecw 
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^  1*  In  an  aetion  ■onndtng  In  tort»  but 
for  compeneatiTe  damaffM  for  the 
breach  of  a  contract  by  a  telegraph 
coniiian3r  to  promptly  send  or  deliver  a  tele- 
graphic message,  mental  patn  and  suffering  Is  not 
an  element  of  damage  for  which  a  recovery  can 
be  had.  And  where  the  failure  of  a  telegranh 
company  to  promptly  send  or  deliver  a  telegram 
according  to  Its  contract  results  in  no  other  dam- 
age than  mental  pain  and  suffering,  the  only 

*  Headnotes  by  Tatu>b,  J. 


recovery  that  can  be  had  would  be  nominal  dam* 
ages;  or,  at  most,  the  price  paid,  for  the  tnuis* 
mission  of  the  message. 
8.  The  person  to  whom  ateloflrram  is 
sent  can  maintain  an  action  for  what- 
ever legal  damage  that  results  to  him  from  the 
negligence  of  the  company  in  its  transmiSBion  or 
delivery,  where  the  mesnge  shows  that  be  Is  in- 
terested in  it^  or  that  it  is  for  his  benefit,  or  that 
damage  will  result  to  him  from  such  negllgenosw 

tlfohry,  J.,  dissMits /rom  propotttton  14 

(November  tt,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Brevard  County  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  defendant's   failure  to 


Nora.— The  above  case,  after  a  very  full  disous- 
elon  of  the  oonflicting  authorities,  ro-enforces  the 
negative  side  of  the  question  as  to  the  right  to 
•damages  for  mental  anguish. 

For  prior  decisions  in  the  series  on  the  same  side, 
eee  the  recent  case  of  Western  Union  Teleg.  Go.  v. 
Wood  (a  C.  App.  6th  a)  okU^  706;  also  Ck>nncll  t. 
Western  U.  Teleff.  Go.  (Mo.)  10  K  B.  A.  ITS;  Chap- 
dl  L.R.  A. 


man  v.  Western  U.  Teleg.  Co.  (Ga.)  17  L.  R.  A.  tfO; 
Western  U.  Teleg.  Co.  v.  Rogers  (Miss.)  IS  L.  B.  A* 
660,  with  note. 

On  the  other  side  of  the  question,  see  Young  v. 
Western  U.  Teleg.  Go.  (N.  0.)  9  L.  R.  A.  660.  with 
not«;  Reese  v.  Western  XT.  Teleg.  Oo.  (Ind.)  7  L.  R, 
A.  688,  with  note:  Western  U.  Teleg.  Got.  t.  Rrowe 
(Tex.)  8  L.  R.  A.  766,  with  noCs. 


See  also  25  L.  R.  A.  406;  30  L.  R.  A.  463;  45  L.  R.  A.  160. 


laott. 
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f>Tomptlj  traDcimIt  aod  deliver  a  telegraph 
vnessage.    Beversed. 

The  facts  are  stated  in  the  opioioo. 

Meun.  John  E.  Hartridc^e  and  Jones 
A  Atkinson«  for  appellant: 

Telegraph  companies  are  not  liable  as  com- 
cnon  carriers. 

Thomp.  Electricity,  g  187,  and  the  numer- 
ous authorities  there  cited. 

The  reason  for  distioffuishine  the  two  em- 
ployments is  most  forcibly  stated  in  Breete  y. 
United  States  Tdeg,  Co,  45  Barb.  274. 

The  law  only  imposes  upon  the  telegraph 
•comiMtny  reasonable  efforts  to  find  the  person 
4kddres8ed  and  to  deliver  to  him  the  message. 

Western  U.  Teleg,  Go.  v.  Cooper,  1  L.  R.  A. 
"728,  71  Tex.  607;  Pope  v.  Weetem  U,  Teleg. 
Co.  0  EL  App.  288;  Thomp.  Electricity, 
«286. 

The  damages  must  be  the  natural  and  direct, 
<or  proximate  consequence  of  the  default  com- 
plained of. 

Thomp.  Electricity,  g  818,  and  the  authori- 
ties  there  cited. 

The  damages  here  could  not  be  the  proxi- 
mate result  of  the  delay  in  the  delivery  of  this 


.There  is  no  -proof  in  this  case  showing  or 
tending  to  show  that  the  circumstances  would 
bave  been  different  had  the  message  been 
promptly  delivered.  The  suffering  of  the 
plaintiff  would  have  been  Just  as  intense.  In 
the  absence  of  proof  to  show  that  the  condi- 
tions would  have  been  changed  had  the  mes- 
aage  been  delivered  on  time,  there  can  be  no  re- 
-coveiy. 

OutU  V.  Western  JT.  TOeg.  Co.  71  Wis.  46. 

There  can  be  no  recovery  unless  the  delay  is 
-flhown  to  have  been  injurious  to  the  plaintiff 
in  a  legal  sense. 

Thomp.  Electricity,  §  808. 

So  when  the  action  was  for  a  failure  to  de- 
liver a  messaee  summoning  a  physician  no  re- 
'CO very  could  oe  had,  as  it  could  not  be  shown 
that  the  patient  would  have  lived  if  the  mes- 
sage had  been  promptly  delivered. 

Western  U.  TOeg.  Co.  t.  Kendura,  Tt  Tex. 
«7. 

Even  in  those  courts  where  they  have  so  far 
•departed  from  principle  as  to  hold  that  a  re- 
<x>veiy  can  be  had  for  mental  suffering  inde- 
pendent; of  phvsical  injury,  they  assert  the 
•doctrine  that  it  is  for  compensation  and  not  as 
•exemplary  damages. 

Thomp.  Electricity,  g  882. 

On  pnnciple  it  has  always  been  the  oonsen- 
•aus  of  opinion  of  all  the  courts  and  all  the  text- 
writers,  that  the  only  classes  of  contracts  for 
breach  of  which  mental  suffering  could  form 
«n  element  of  recovery  independent  of  physi- 
<Gal  hurt,  were  breaches  of  promise  to  many. 

On  this  subject  it  would  be  sufBcient  for  us 
to  ask  the  court  to  carefully  read  and  study 
the  case  of  Western  U.  Teleg.  Oo.  y.  Sogers, 
18  L.  R  A.  859,  68  Miss.  lA 

The  masterly  manner  in  which  Jnstiee 
O)oper  has  exposed  the  sham  and  hollowness 
^f  thoee  courts  that  have  adopted  the  doctrine 
laid  down  by  8o  BeUe  v.  Western  U.  Teleg.  Ch., 
45  Tex.  808,  40  Am.  Rep.  805,  will  forever 
make  them  a  source  of  native  faistruction  to 
their  contemporaries  ana  give  them  to  the 
world  ,a8  an  example  to  deter  and  not  to  emulate. 
inL.R.A. 


See  also  Chapman  v.  Western  U.  Teleg.  Go.  17 
L.  R  A.  480,  88  Ga.  768;  Wood's  Mayne, 
Damages,  p.  74. 

Mental  suffering  alone,  unattended  by  an 
injury  to  the  person,  cannot  sustain  an  ac- 
tion. 

Wyman  y.  Leavitt,  71  Me.  227, 86  Am.  Rep. 
808;  Grawson  v.  Western  U.  Tdeg,  Go.  47  Fed. 
Rep.  644;  Johnson  v.  WeUe,  Fargo  dt  Co.  (i 
Nev.  224,  8  Am.  Rep.  245;  Joeh  v.  Danh- 
wirdt,  85  111.  831;  Mulford  y.  Cleu>ell,  21  Ohio 
Bt.  191;  Freese  v.  Tripp,  70  111.  496;  Logan  v. 
Weeiern  U.  Tdeg.  Co.  84  HI.  468;  Meidel  v. 
Anihis,  71  111.  241;  Indianapolis  A  8t.  L.  R. 
Co.  v.  Btables,  62  111.  820;  Hannibal  A  St.  J. 
B.  Co.  V.  Martin,  111  111.  219;  Chicago  v.  Mo- 
lAan,  8  L.  R  A.  765.  188  111.  148;  B<n>ee  v. 
Danville,  58  Vt  188, 190;  mshtfOle  dhC.RCo. 
Y.  Stevens,  9  Heisk.  12;  Stowe  v.  Hsywood,  7  Al- 
len, 118;  Ovien  v.  Henman,  1  Watts  &  S.  548, 
87  Am.  Dec.  481;  Pierce,  Railroads,  802; 
Trigg  v.  St.  Louis,  K.  C.  A  N.  R.  Go.  74  Mo. 
147,  158, 6  Am.  &  Eng.  R.  R.  Gas.  845, 41  Am. 
Rep.  805;  Salina  y.  Trosper,  27  Kan.  564; 
Webib  V.  Denver  d  B.  O.  W.  B.  Co.l  Utah, 
17,  44  Am.  &  Eng.  R.  R  Gas.  688;  Oliver  ▼. 
La  VaUe,  86  Wis.  598;  Br&wn  v.  Chicago,  M. 
dbSt.P.B.Co.U  Wia  851,  41  Am.  Rep.  41; 
Fenelon  v.  Butte,  58  Wis.  844;  TertsiUiger  y. 
Wands,  17  N.  Y.  54,  72  Am.  Dec.  420;  Bur- 
nett V.  J^estem  U.  Tdeg.  Co.  89  Mo.  App. 
610;  Biehmond  A  D.  B.  Co.  y.  Norment,  84 
Va.  167;  Chase  v.  WesUm  U.  Tdeg.  Co.  10 
L.  R  A.  464, 44  Fed.  Rep.  554;  White  v. 
Western  U.  Teleg.  Co.  14  Fed.  Rep.  711;  F^en^ 
ingUm  v.  Smithers,  2  Gar.  &  P.  292;  Black  y. 
CarroUton  B.  Co.  10  La.  Ann.  88,  68  Am.  Dec. 
5S6;  Cobbs  v.  Western  U.  Tdeg.  Co.  (Kan.) 
June  18, 1888;  Masters  y.  Warren,  27  Gonn. 
298;  Kennan  v.  Qilmer,  181  U.  8.  22-27,  88 
L.  ed.  110-112;  Western  U.  Teleg.  Co.  y. 
HoweU,  88  Kan.  685;  J^agd  y.  Missouri  Pae. 
R  Co.  Iti  Mo.  658,  42  Am.  Rep.  418;  Fer- 
guson V.  Davis  County,  67  Iowa,  601.  See 
also  Gu^,  C.  A  S.  F.  B.  Go.  y.  Len/,  59 
Tex.  564,  46  Am.  Rep.  278;  Western  U.  Teleg. 
Co.  V.  AxteU,  69  Ind.  199;  l^ser  y  Western 
U.  Tdeg.  Co.  91  U.  8.  495,  28  L.  ed.  877;  Bus- 
sdl  V.  Western  U.  Teleg.  Go.  8  Dak.  815;  Park- 
hurst  y.  MasteUer,  57  Iowa,  474;  Bigelow, 
Lead.  Gas.  Torts,  619,  621,  g  19;  Kinealy  y. 
St.  Louis,  K.  C.  AN.  B.  Go.&HLo.  658;  Field. 
Damages,  g  89;  Whart  Neg.  gg  889,  488,  756; 
Davidson  v.  Nichols,  11  Allen,  514;  Stewart  v. 
Bipon,  88  Wis.  584;  Wilson  y.  Toung,  81 
Wis.  574;  WaM  v.  Chie(Mo,  M.  A  St.  P.  B. 
Go.  42  Wis.  28,  24  Am.  Rep.  876;  1  Sedgw. 
Damages,  7th  ed.  p.  29.  note  a;  2  Greenl.  Ey. 
g  267;  2  Kent,  Gom.  195. 

Messrs.  D.  L.  Oauldan  and  J.  T.  Sftn- 
ders*  for  appellee: 

When  a  telegram  is  delivered  to  an  operator, 
employed  by  a  telegraph  campany,  for  trans- 
miuion  and  delivery  to  the  person  to  whom  it 
is  addressed,  and  the  consideration  for  said  serv- 
ice is  paid  to  and  accepted  by  such  operator, 
the  law  enjoins  on  such  company  prompt  and 
skillful  performance  of  its  undertaking. 

Western  U.  Tdeg.  Oo.  y.  ^erBros.  22  Fla. 
687. 

The  telegraph  company  in  failing  to  deliver 
this  message  was  liable  for  such  damages  as  is 
the  direct  and  necessary  result  of  such  failuro 


na 


Florida  Bofbbmb  Court. 


Nov.. 


Wltbout  regard  to  the  de^ee  of  tach  negli- 
gence. 

Tbomp.  Electricity,  §  286. 

The  damages  are  not  ezcessire.  The  su- 
preme court  of  Texas  maintalbed  a  yerdict  of 
$1 ,168  where  tbe  circumstaDces  were  mucb  less 
aggravatingtbao  tbe  case  at  bar. 

WatemU.  TOeg.  Co.  ▼.  Broesclm,  72  Tex. 
«54;  Watem  U.  TOeg,  Co.  r.  Moore,  76  Tex. 
66. 

The  supreme  courts  of  a  number  of  states 
bold  that,  under  tbe  circumstances  of  this  ca»e, 
damages  for  mental  suffering  may  be  reco?- 
ered. 

Those  states  which  bold  that  recovery  can 
be  bad  for  mental  suffering  are  correct,  and  if 
less  technical  are  more  just;  if  what  is  right 
and  reasonable  and  just  is  law,  these  states 
bave  correctly  decided  the  law. 

Touffff  y.  Western  U.  Teleg.  Ob.  9  L.  R  A. 
669.  107  N.  C.  870. 

We  are  willing  to  risk  our  case  on  tbe  con- 
trast of  i7t/(f^ Clark's  opinion  in  the  above  case. 

See  also  Western  U.  Teleg.  Co.  v.  Wils<m,9^ 
Ala.  82;  RenihanY.  Wright, 9 L.  K.  A.  614, 135 
Ind.  586;  Reese  v.  Western  U.  Tdeg.  Co.t  L.  R. 
A  588,  128  Ind.  294;  Chapman  v.  Wesiern  U. 
Teleg.  Co.  90  Ky.  265;  Tbomp.  Electricity,  g  878 
€t  seq.;  all  the  Texas  decisions  down  to  Potts  y. 
Western  U.  Teleg.  Co.  82  Tex.  645;  BeaOef/  y. 
Western  U.  Teleg.  Co.  89  Fed.  Rep.  181;  Chap- 
man y.  Western  U.  Teleg.  Co.  supra;  Toung 
Y.  Western  U.  Teleg.  a>.  9  L.  R  A.  669, 107 
N.  C.  870;  Thompson  v.  Western  U.  Teleg.  Co. 
106  N.  C.  649;  8herriU  y.  Western  U.  Tdeg. 
Oo.  109  N.  C.  527;  Wadxmrth  y.  Western  U. 
Teleg.  Co.  86  Tenn.  695;  Western  U.  Teleg.  Co. 
T.  Senderson,  89  Ala.  510;  Logan  y.  WssUm 
m  Teleg.  Oo.  84  ill.  468. 

Either  the  sendee  or  .sender  can  recover  for 
such  damages  as  are  proximate  and  reasonable 
and  naturally  result  from  such  failure. 

Western  U.  Teleg.  Co.  y.  Hyer  Bros.  22  Fla. 
687;  Western  U.  Teleg.  Oo.  y.  Allen,  66  Miss. 
649;  WadsuforthY.  Western  U.  Teleg.  Co.  supra; 
Western  U.  Tdeg.  Co.  v.  DuboU,  128  111.  248; 
Toung  y.  Western  27.  Teleg.  Oo.  supra, 

Taylor*  J.,  delivered  the  opinion  of  tbe 
court: 

Tbe  appellee  sued  tbe  appellant,  in  case, 
for  its  alleged  negligence  in  not  promptly 
delivering  to  bim  a  telegram  transmitted 
over  ita  line.  Tbe  plaintiff  recovered  judg- 
ment for  $1,200,  and  from  such  Judgment 
tbe  defendant  company  appeals. 

Tbe  declaration  is  as  follows :  **  The  plain- 
tiff, Charles  Saunders,  by  D.  L.  Gaulden, 
bis  attorney,  sues  tbe  International  Ocean 
Telegraph  Company,  for  that  whereas  the 
defendant  on  the  4tb  day  of  October,  A.  Db 
1890,  was  possessed  of  and  using  and  operat- 
ing a  certain  telegraph  line  extending  from 
the  city  of  Jacksonville,  Duval  county,  state 
of  Florida,  to  the  town  of  Titusville,  Brevard 
county,  state  of  Florida :  that  said  two  places 
are  distant  from  each  other  about  160  miles, 
and  are  connected  by  direct  line  of  said  de- 
fendant telegraph  company,  and  tbe  Jackson- 
ville, Tampa  &  Key  West  Railway.  That 
plaintiff's  wife,  Alice  J.  Saunders,  on  tbe 
said  4tb  day  of  October,  1891,  waa  seized 
21  L.  R  A. 


with  a  mortal  malady  in  the  said  eity  of 
Jacksonville,  and  that  about  tbe  hour  of 
seven  o'clock  on  the  morning  of  October  4, 
1890,  tbe  superintendent  of  St.  Luko*8  Hoa- 

Fatal  presented  to  the  defendant  the  foUow- 
ng  messai^e,  to  wit : 

** Jacksonville,  Fla.,  Oct  4th,  1800. 
**  Charles  Saundera, 
-Titusville, 

"'  Wife  dying ;  come  at  once,  ex  send  wishes 
by  wire. 
*  (Signed) 

**  Superintendent  St.  Luke's  Hospital.  ** 
That  said  message  was  accepted  by  tbe  de- 
fendant for  immediate  transmission  and  de- 
livery to  bim  at  Titusville  at  the  full  rata 
charges  or  toll,  and  that  through  the  gmss, 
wanton,  and  reckless  negligence  of  defend- 
ant, and  in  palpable  yiolation  of  ita  duty, 
the  message  was  held  by  tbe  defendant  and 
not  delivered  to  him  until  about  the  hour  of 
half  past  nine  o'clock  on  the  night  uf  the 
sixth  day  of  October,  A.  D.  1890.  That  said 
message  was  received  at  said  Titusville  office 
on  tbe  morning  of  tbe  4tb  day  of  October, 
1890,  at  half  past  eight  o'clock  but  waa  not 
delivered  to  bim  for  over  six^  hours  after  the 
same  was  received  at  the  Titusville  office. 
That  his  said  wife  died  in  the  city  of  Jack- 
sonville on  the  6th  day  of  October,  1690,  and 
hence  said  message  was  not  delivered  to  bin^ 
or  received  by  him  until  ten  and  a  half  hours 
after  his  said  wife's  death.  That  there  wa» 
only  one  train  leaving  Titusville  each  day, 
at  the  hour  of  nine  o'clock  A.  M.,  for  the 
city  of  Jacksonville,  which  said  train  ar- 
rived in  Jacksonville  at  the  hour  of  half  past 
six  o'clock  P.  M.  That  had  said  message 
been  delivered  promptly  he  could  have  ar- 
rived in  Jacksonville  on  Saturday  night, 
October  4,  1890.  That  by  reason  of  this  neg- 
ligence and  breach  of  duty  on  the  part  of 
the  defendant,  he  waa  prevented  from  tele- 
graphing to  said  superintendent  bis  wishes, 
and  was  prevented  from  attending  bis  dying- 
wife  and  ministering  to  her  in  her  last  houra, 
and  also  from  making  desired  preparations^ 
for  her  interment.  That  said  message  was- 
sent  by  the  superintendent  of  St.  Luke's 
Hospital,  and  he  paid  defendant  full  ratea 
or  toll  therefor,  to  wit:  the  sum  of  forty 
cents,  at  the  Titusville  office,  and  as  said 
defendant  failed  to  deliver  said  message 
promptly,  and  notified  tbe  said  superintend- 
ent of  St.  Luke's  Hospital  that  said  message 
had  not  been  deliverea.  and  collected  the  aunk 
of  forty  cents  charges  on  said  message,  which 
said  forty  cents  was  charged  to  plaintiff  by 
said  superintendent,  and  which  be  had  te 
pay,  thereby  entailing  a  loss  of  forty  cents^ 
on  this  plaintiff.  By  reason  of  wbicb  said 
defaults,  wrong,  and  negligence  on  tbe  said 
defendant's  part,  plaintiff  incurred  a  loss  and 
damage  of  the  said  forty  cents,  paid  as  afore- 
said on  account  of  the  charges  made  and  col- 
lected from  said  superintendent  of  St.  Luke'e 
Hospital,  which  plaintiff  had  to  pay  as  a. 
lesritimate  charge  against  him.  And  besidee 
this  the  plaintiff  suffered  great  damage  bj 
reason  of  said  wrong  and  injury  so  done  by' 
the  defendant  to  his  affections  and  feelings; 
and  the  plaintiff  then  and  there  suffered  graat 
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^damaire  in  anffulsh  and  pain  of  mind  by  rea- 
flon  of  the  said  negligence  and  wrong  so  done 
him  by  defendant.  That  while  his  said  wife 
was  dying  she  was  depriyed  of  that  care,  at- 
tention, consideration,  and  consolation  which 
«he  would  have  reoeiyed  but  for  said  nep;li- 
gence  of  said  defendant  in  failing  to  deliyer 
said  message  promptly  as  aforesaid,  and  that 
by  reason  uiereof  he  was  damaged  in  that  he 
flujffered  ^reat  mortification,  anguish,  and 
pain  of  mind  and  injury  to  his  feelings  and 
affections  in  not  being  able  to  be  with  his 
said  wife  in  her  dying  hours,  and  in  not  be- 
ing able  to  make  preparations  for  his  wife's 
funeral  and  interment,  all  of  which  damaged 
plaintiff  in  the  sum  of  11,995,"  etc. 

At  plaintiff's  request  the  following  in- 
struction was  given  to  the  Jury:  "If  from 
the  evidence  you  believe  that  the  superin- 
tendent of  8t.  Luke's  Hospital  sent  the  fol- 
lowing message  to  the  plaintiff:  'Wife 
dying;  come  at  once,  or  send  wishes  by 
wire, '  and  said  message  was  accepted  by  the 
defendant  for  transmission,  and  the  toll  or 
charges  on  same  was  paid  to  defendant, 
and  this  message  was  negligently  delayed 
in  delivery  by  defendant  company,  where- 
by plaintiff,  Saunders  was  preyented  from 
attending  his  dying  wife,  and  from  mak- 
ing desired  preparations  for  her  funeral, 
the  plaintiff,  Saunders,  would  be  entitled  to 
recovery  for  the  wrong  and  injury  done  his 
feelings,  and  for  the  mental  anguish  and 
Dain  of  mind  suffered  by  him ;  and  in  mak- 
ing up  your  verdict  you  must  take  into  con- 
sideration all  the  testimony  and  fix  his  dam- 
ages if  any,  at  such  amount  as  you  think 
from  the  evidence  is  just,  reasonable,  proper, 
and  fair."  To  this  charge  exception  was 
taken,  and  the  error  assigned  thereon  pre- 
sents the  real  issue  inyolved  in  the  cause: 
Can  an  action  be  sustained  and  can  damages 
be  admeasured  for  the  breach  of  a  contract 
that  results  in  mental  suffering  alone,  with- 
out any  accompanying  physical  injury  or 
suffering,  and  without  any  concomitant  dam- 
ajse  to  the  person,  character,  reputation,  or 
property? 

The  supreme  court  ol  Texas,  in  80  BeUe  y. 
Wettem  771  TOeg,  Oo.,  55  Tex.  808,  40  Am. 
Rep.  805  (decided  in  1881),  a  case  in  which 
the  telegraph  company  negligently  failed  to 
promptly  oeliyer  a  telegram  informing  plain- 
tiff of  the  death  of  his  mother,  and  summon- 
ing him  to  meet  a  conveyance  at  a  certain 
point  that  night,  that  would  carry  him  to 
where  the  remains  of  his  mother  were,  in 
time  to  attend  the  funeral,  first  led  off  with 
an  affirmative  answer  to  the  question.  The 
court  in  that  case  asserts  that  ft  is  the  settled 
rule  of  law  in  that  state  that  injury  to  the 
feelings,  caused  by  the  willful  neglect  or 
fault  of  another,  constitutes  such  actual  dam- 
a^  for  which  a  recovery  may  be  had,  and 
cites  as  authority  for  such  assertion  the  cases 
of  Hay$  y.  Houiton  d  G,  If.  B.  Co.  46  Tex. 
279,  and  Hatuton  d  Q.  iT.  B.  Ch.  y.  BandaU, 
50  Tex.  861.  In  neither  of  these  cases  is  the 
doctrine  either  settled  or  asserted  that  in- 
Jury  to  the  feelings,  or  mental  suffering 
alone  can  be  made  the  subject  of  a  suit  for 
compensative  damages.  The  case  of  Eayg 
supra,  was  against  a  railroad  company  for 
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damages  for  wrongfully  and  forcibly  ejecting 
the  plaintiff  from  its  passenger  train  in  the 
presence  of  his  wife  and  family,  in  which  it 
was  claimed  that  the  ejectment  was  done  in 
a  rude  and  insulting  manner,  and  by  personal 
yiolence,  resulting  in  injuries  to  plaintiff's 
clothing,  and  bruises  to  his  person.  Exem- 
plary or  punitive  damages  were  claimed, 
and  the  Jury  were  instructed  to  estimate  the 
actual  damages  by  the  **  injuries  sustained 
by  the  plaintiff  in  his  person,  his  estate,  and 
his  feelings,"  and  it  was  held  that  by  this 
charge  the  subject  of  the  amount  of  actual 
damages  was  fairly  placed  before  the  jury. 
But  nowhere  is  it  asserted  that  mental  suffer- 
ing alone  can  be  made  an  independent  basis 
for  admeasuring  damages.  The  case,  like 
many  others  founded  on  tort  that  might  be 
cited,  simply  holds  that  mental  suffering, 
or  injured  feelings  may  be  taken  into  con- 
sideration as  an  element  of  damage  when 
coupled  with  or  accompanied  by  substantive 
injury  to  the  pwson  or  estate,  upon  the 
ground,  as  stated  in  the  authorities,  that  in 
such  cases  the  mental  suffering  growing  out 
of  and  produced  by  the  physical  injury  is  so 
interwoven  with  the  latter  that  It  is  impos- 
sible to  consider  the  one  without  contem- 
plating the  other.  BaUna  y.  Trogper,  87 
Kan.  644 ;  MvXfard  y.  QeutOl,  21  Ohio  St. 
191 ;  Canning  v.  WilUamston^  1  Gush.  451 ; 
IneUanapoUs  d  8t,  L.  B.  Co.  y.  8tal>le$,  62 
111.  818;  Johnson  v.  WeUs,  Farffo  di  Co.  d 
Key.  224,  8  Am.  Rep.  245 ;  Kennon  y.  OH- 
m&r,  181  U.  8.  22,  88  L.  ed.  110;  Trigg  v. 
at.  Louis,  K.  a  AN.  B.  Co.  74  Mo.  147, 
41  Am.  Rep.  805. 

The  same  may  be  said  of  the  Cass  of  Ban- 
dallf  supra.  In  that  case  the  plaintiff,  a 
brakeman  on  the  defendant's  trains,  sued  the 
company  for  damages  for  its  negligence  in 
having  an  open  dit<di  across  its  track,  into 
which  he  fell  while  performing  the  duty  of 
coupling  two  of  defendant's  cars,  and  where- 
by his  arm  was  run  over  an^^  crushed  by  the 
cars,  necessitating  its  amputation.  In  that 
case,  too,  the  doctrine  is  sanctioned  that  an 
element  of  the  yer(*ict  may  be  compensation 
for  the  mental  and  physical  suffering  caused 
by  the  Injury.  But  nowhere  is  the  doctrine 
sanctioned  t&at  mental  suffering  alone  can 
sustain  an  action.  For  -the  support  of  its 
ruling  in  the  So  BeUe  Cass  the  Texas  court 
next  quotes  at  length  the  dictum  of  the  au- 
thors of  Shearman  &  Redfield  on  Negligencep 
which  dictum— as  originally  incorporated  in 
their  work— was  entirely  without  the  sup- 
port of  any  adjudged  case.  The  seduction 
case  of  PhtUips  y.  SoylSt  4  Gray,  568,  is  next 
inyoked  to  the  support  of  the  Texas  court» 
where  injury  to  the  feelings  of  the  parent  in 
consequence  of  the  daughter's  seduction  was 
held  to  be  an  element  of  damages.  The  fact 
seems  to  have  been  overlooked,  in  citinf 
this  case  to  its  support,  that  in  cases  of 
seduction,  and  other  torts  independent  of 
contract^  injured  feelings  u*e  given  consid- 
eration, not  so  much  as  a  criterion  for  the 
admeasurement  of  compensation,  but  as  a 
standard  by  which  to  estimate  the  enormity 
of  the  outrage,  willfully  committed,  and  as 
a  guide  whether  the  damages  to  be  allowed, 
as  punishment,  shall  be  higher  or  lower. 
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The  next  and  last  authority  cited  to  the  sup 
port  of  the  So  Belle  Case,  is  the  case  of  Bod' 
erU  V.  Qrafiam,  78  U.  B.  6  Wall.  578,  18  L. 
ed.  701,  but  we  fnll  to  find  in  it  any  refer 
ence  whatever  to  the  subject  of  damages  for 
injured  feelings  or  mental  suffering,  the 
whole  case  being  confined  to  a  discussion  of 
the  question  of  the  sufficiency  of  the  allega- 
tions of  a  declaration  or  complaint  for  general 
damages  as  a  predicate  for  the  introduction 
of  proof  of  special  damage.  The  doctrine  of 
the  8o  Belle  Com  has  for  its  support,  then, 
in  reality,  only  the  unsupported  dictum  of 
Shearman  &  Redfield  in  their  work  on  Neg- 
ligence. 

In  the  case  of  GvlJ,  O.  d  8.  F.  B.  Oo.  t. 
Letoy,  59  Tex.  568,  46  Am.  Rep.  278,  decided 
in  1883,  the  8o  Belle  Case  was  expressly  over- 
ruled in  so  far  as  it  held  that  an  action  for 
mental  suffering  alone  could  be  maintained. 
In  Stuart  v.  Western  U.  TeUg,  Co.,  66  Tex. 
680,  59  Am.  Hep.  623,  decided  in  1886,  the 
Lety  case,  supra,  is  practically  overruled, 
and  the  court,  without  the  support  of  any 
additional  authorities,  returns  to  the  doc- 
trine of  the  So  Belle  Case,  The  ruling  in 
Stuart  V.  Western  U.  Teleg.  Co,  has  been  ad- 
hered to  in  that  state  ever  since,  encumbered, 
however,  with  finely  drawn  distinctions  that 
seem  to  keep  an  even  pace  with  the  rapid  in- 
crease of  litigation  that  the  enunciation  of 
such  a  doctrine  would  naturally  engender. 
Western  U.  Teleg.  Co.  ▼.  Cooper,  71  Tex.  607, 
1  L.  R.  A.  728;  Western  U.  Teleg,  Co,  v. 
Broesehe,  72  Tex.  654 ;  Western  U,  Teleg,  Co. 
V.  Simpson,  78  Tex.  422 ;  Western  U,  Teleg. 
Co.  V.  Feegles,  76  Tex.  587.  In  Beasley  v. 
Western  U,  Teleg,  Co.  89  Fed.  Rep.  181,  the 
circuit  court  of  the  United  States  for  the 
western  district  of  Texas,  the  same  doctrine 
is  announced  upon  the  authority  alone  of  the 
holdings  of  the  supreme  court  of  that  state. 

The  supreme  court  of  Tennessee,  in  Wads- 
worth  V.  Western  U.  Teleg.  Co.  86  Tenn.  695, 
by  a  divided  court,  next  follows  the  Texas 
doctrine,  citing  only  the  dictum  of  Shearman 
&  Redfield  in  addition  to  the  Texas  cases. 
The  dissenting  opinion  of  Judge  Lurton  in 
that  case  is  unusually  forceful  and  clear; 
and,  according  to  our  view,  states  the  true 
rule  in  an  argument  that  is  unanswerable. 

The  supreme  court  of  Indiana,  In  Beese  v. 
Western  U,  TOeg,  Co,  123  Ind.  294,  7  L.  R. 
A.  588.  next  follows  the  Texas  doctrine,  cit- 
ing only  the  cases  from  that  state  with  the 
additional  ca^e  from  Tennessee. 

The  supreme  court  of  Kentucky,  in  Chap- 
man  v.  Western  U,  Teleg.  Co.  90  Ky.  265,  80 
Am.  &  Eng.  Ck)rp.  Gas.  626,  next  cite  and 
follow  the  Texas  and  Tennessee  cases. 

The  supreme  court  of  North  Carolina,  in 
Young  v.  Western  U,  Teleg,  Co.,  107  N.  C. 
870,  9  L.  R.  A.  669,  next  cite  and  follow  the 
Texas  cases,  citing  to  its  support  also  the 
cases  from  Tennessee,  Kentucky  and  Indiana 
that,  it  will  be  remembered,  are  predicated 
upon  the  Texas  cases. 

In  Stuart  v.  Western  V.  Teleg.  Co.,  supra, 
the  liability  of  telegraph  companies  to  dam- 
aires  for  mental  suffering  caused  by.  their 
failure  to  transmit  or  deliver  telegrams  is 
put  expressly  and  pointedly  upon  the  ground 
that  the  mental  suffering  produced  by  the 
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company's  breach  of  its  contract  was  within 
the  contemplation  of  the  company  at  the  time 
it  made  the  contract  as  the  result  that  would 
natural Iv  follow  a  breach  of  it. 

Would  the  Texas  court  award  damages  to 
one  individual  for  the  poignant  mental  sting 
resulting  from  being  willfully,  publicly, 
and  deliberately  taunted  on  the' street  by  an 
irate  enemy  with  the  insult  that  he  was  a 
cowardly  cur,  simply  because  the  mortifica- 
tion and  wounded  feelings  that  would  surely 
follow  were  within  the  contemplation  of  th» 
insulter?  We  apprehend  not ;  and  yet  in  the 
latter  case  the  deliberate  purpose  of  the  in- 
sulter would  be  to  produce  such  mental  an- 
guish. To  draw  the  comparison  closer  still : 
An  individual  borrows  his  neighbor's  money, 
aneeing  to  pav  at  a  given  day,  knowing  m 
advance  that  his  default  then  will  surely  re- 
sult in  the  mind- harrowing  tortures  to  his  ac- 
conunodating  friend  of  utter  financial  ruin — 
a  species  of  suffering  that,  unfortunately,  to 
many  is  far  more  acute  than  any  connected 
with  the  ties  of  kinship— could  damages  be 
allowed  in  that  case  for  the  mental  torture, 
simply  because  the  borrowing  friend  con- 
templated and  knew  that  it  would  follow  as 
the  result  of  a  breach  of  his  contract  to  pajT 
Certainly  not ;  and  yet  such  is  the  effect  of 
the  doctrine  announced  in  the  Stuart  Cam 
when  followed  to  its  logical  result.  Sup* 
pose  a  mother,  whose  child  is  critically  ill, 
contracts  with  her  neighbor,  at  a  stipulated 
price  paid  in  advance,  to  summon  her  hus- 
band, temporarily^  absent,  some  distance 
away,  and  the  neighbor  delays  complying 
with  his  contract  until  after  the  death  and 
burial  of  the  child,  would  damages  be 
awarded  against  him  to  compensate  the  par- 
ents for  the  mental  anguish  suffered  by  them 
in  consequence  of  the  absence  of  the  husband 
under  such  circumstances?  We  apprehend 
not.  And  if  not  in  the  case  of  the  violated 
contract  between  individuals,  where  is  the 
reason  for  applying  a  different  rule  where 
one  of  the  contracting  parties  Is  a  telegraph 
company?  In  all  these  cases,  taking  them 
up  seriatim  In  the  order  in  which  they  where 
rendered,  there  Is  a  conspicuous  absence  of 
anything  like  a  logical  reason  upon  which 
to'^base  the  newly  announced  doctrine  of  al- 
lowing compensative  damages  for  injured 
feelings  alone.  They  simply  follow  each 
other  without  the  addition  of  any  new  light 
or  other  attempt  at  reason  for  the  thing,  than 
is  contained  in  the  parent  Texas  case.  None 
of  them  undertake  to  invent  any  crucible  in 
which  mental  pain  can,  with  anything  like 
judicial  accuracy,  be  converted  into  compen- 
sative dollars;  but  all  of  them  are  plethoric 
with  argument  admirably  suited  to  cases  that 
call  for  the  infliction  of  punishment,  with 
none  to  guide  us  to  the  door  for  just  oom- 
peosation.  Yet,  as  a  matter  of  course,  none 
of  them  pretend  to  ground  the  right  of  re- 
covery upon  the  Idea  that  the  Infliction  of 
punitive  or  exemplary  damages  is  permis- 
sible in  such  cases. 

It  should  not  be  lost  sight  of  in  consider- 
ing this  class  of  cases  that,  although  the  ac- 
tion, as  in  the  present  case,  is  In  form  ess 
delicto,  its  foundation  Is  a  contract,  and,  that 
in  substance,  it  is  an  action  ex  contractu  foi 
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compeiisatory  damages  for  the  breach  of  such 
contract.  Tort  being  defined  to  be  **  a  wrong 
Independent  of  contract."  Addison,  Cont. 
7th  ed.  1.  We  should  keep  closely  in  mind 
also  that  in  actions  sounding  in  tort  but 
growing  out  of  contracts,  with  the  single 
exception  of  the  breach  of  a  contract  to  marry, 
that  in  this  respect  is  iui  generis,  exemplary 
or  punitive  damages  are  never  permitted,  but 
only  the  actual  damage  resulting  from  the 
breach.  Field,  Damages,  §  94;  8  Parsons. 
Ck>nt.  180 ;  Lawson,  Cont.  g  463.  With  these 
principles  in  mind,  and  in  view  of  the  utter 
impossibility  of  either  proving  or  a£Qxing  a 
monetary  valuation  upon  mental  suffering, 
it  seems  apparent  that  in  order  to  sustain  the 
money  award  therefor,  we  must  do  so  neces- 
sarily without  proof,  and  are  driven  to  the 
necessity  of  confessing  tliat  a  jury  in  award- 
ing it  cannot  be  governed  by  any  other  guide 
or  check  than  that  dictated  by  whim  or  arbi- 
trary caprice,  the  same  latitudinous  and  un- 
certain field  in  which  they  are  left  when 
dealine  with  a  case  calling  for  punishment 
instead  of  compensation. 

In  Lynch  v.  Knight,  9  H.  L.  Cas.  677, 
Lord  Wensleydale  says:  ** Mental  pain  or 
anxiety  the  law  cannot  value,  and  does  not 
pretend  to  redress,  when  the  unlawful  act 
causes  that  alone ;  though  where  a  meterial 
damage  occurs,  and  is  connected  with  it,  it 
is  impossible  a  iurv,  in  estimating  it,  should 
altogether  overlook  the  feelings  of  the  party 
interested."  In  Blake  v.  Midland  B.  Co.,  10 
Eng.  L.  &  Eq.  487,  where  a  widow  sued  for 
the  death  of  her  husband  under  the  statute 
of  9  &  10  Vict.  chap.  98,  allowing  damages 
in  such  cases.  Lord  Coleridge  says:  *'The 
jury,  in  assessing  the  damages,  are  confined 
to  injuries  of  which  a  pecuniary  estimate 
can  be  made,  and  cannot  take  into  their  con- 
sideration the  mental  suffering  occasioned 
by  the  survivors  by  his  death.  "^  Wyinan  v. 
LeaviU,  71  Me.  227,  86  Am.  Fep.  803 ;  John- 
•on  V.  WeXU,  Fargo  d  Go,  6  Nev.  224,  8  Am. 
Rep.  245;  Webb  v.  Denf>er  dh  B.  O,  W.  B, 
Co,  7  Utah,  17,  44  Am.  &  Eng.  R.  R.  Cas. 
688. 

In  Iktroii  Daily  Post  Co,  v.  McArthur,  16 
Mich.  447,  a  libel  case  in  which  Chief  Justice 
Cooley  concurred,  Jvdge  Campbell,  deliver- 
ing the  opinion  of  the  court,  says:  ^The 
injury  to  the  feelings  is  only  allowed  to  be 
considered  in  those  torts  which  consist  of 
some  voluntary  act,  or  very  gross  neglect, 
and  practically  depends  very  closely  on  the 
degree  of  fault  evinced  by  all  the  circum- 
stances." From  these  authorities  It  seems 
to  have  been  the  settled  rule  of  law,  prior  to 
the  doctrine  applied  by  the  Texas  courts  to 
the  breach  of  contracts  by  telegraph  com- 
panies for  the  transmission  or  delivery  of 
telegraphic  communications  relating  to  do- 
mestic affairs,  that  mental  suffering  was 
never  allowed  to  be  considered  as  an  element 
of  damages  for  which  pecuniary  compensa- 
tion could  be  awarded,  except  (1)  In  cases 
of  torts  where  there  was  some  physical  in- 
jury and  bodily  suffering:  in  which  cases, 
whether  there  were  any  circumstances  justi- 
fying ezemplarv  damages  or  not,  the  mental 
suffering,  incident  to,  connected  with  and 
flowing  directly  from  the  physical  injury, 
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I  was  permitted  to  be  considered  in  connection 
with  the  physical  pain,  both  taken  together, 
but  not  the  one  disconnected  from  the  other ; 
and  (2)  in  cases  founded  purely  in  tort  where^ 
the  negligence  was  so  gross  as  to  reasonably 
imply  malice ;  or  where  from  the  entire  want 
of  care  or  attention  to  duty,  or  great  indif- 
ference to  the  persons,  property,  or  riffht» 
of  others,  such  malice  will  be  imputed  a» 
would  justify  the  assessment  of  exemplary 
or  punitive  damages ;  and  (8)  in  cases  grow- 
ing out  of  contract,  in  the  one  exceptional 
case  of  the  breach  of  a  contract  to  marry.  It 
is  impossible  for  us  to  conceive  of  a  case 
where  compensation,  only,  in  Jts  strictest 
sense,  for  the  breach  of  a  contract  is  sought 
for,  and  in  which  the  only  element  of  injury 
is  temporal  mental  pain,  how  any  award  for 
such  mental  suffering  can  be  sustained  on  the 
theory  of  compensation,  without  violating 
the  fundamental  principles  of  the  law  in  the 
administration  of  civil  redress.  One  of  thesa- 
principles  is,  that  verdicts  awarding  pecuni- 
ary compensation,  strictly  speaking,  must 
be  supported  by  competent  proofs.  Can  the 
extent  or  moneyed  value  of  mental  anguish 
be  established,  even  approximate! v,  by  any 
known  method  of  legal  proofs?  If  not,  then 
the  verdict  assigning  to  it  a  value  in  dollars 
and  cents  cannot  stand  because  of  the  want 
of  proof  to  sustain  it.  Because  of  this,  ae 
it  seems  to  us,  insurmountable  difficulty, 
we  cannot  agree  with  the  Texas  and  other 
courts  that  have  followed  her  in  sustaining 
pecuniary  awards  for  mental  suffering  that 
are  wholly  unsupported  by  any  recognized 
legal  proofs.  In  this  view  of  the  law  we 
are  fully  sustained  by  the  able  opinion  of 
Judge  Cfoopcr,  in  Western  U.  Tdeg,  Co,  v. 
Sogers,  68  Miss.  748,  18  L.  R.  A.  859,  m 
which  the  authorilles  are  exhaustively  re*- 
viewed  and  tersely  criticised,  and  by  the 
following  cases:  Burnett  v.  Western  U, 
Teleg,  Co.  89  Mo.  App.  599 ;  BusseU  v.  West* 
em  U.  Teleg.  Co.  8  Dak.  815 ;  West  v.  West* 
em  U,  Teleg.  Co.  89  Ean.  98 ;  Chase  v.  West* 
em  U.  Teleg.  Co.  44  Fed.  Rep.  554,  10  L. 
ft.  A.  464 ;  Crawson  v.  Western  U,  Teleg.  Co. 
47  Fed.  Rep.  544 ;  Cwen  v.  Elr\man,  1  Watt» 
&  S.  548,  87  Am.  Dec.  481.  See  also  the 
exhaustive  opinion,  bv  Justice  Lumpkin,  of 
the  supreme  court  of  Georgia  rendered  in 
March,  1892,  in  Chapman  t.  Western  U.  Teleg. 
Co.  88  Ga.  768,  17  L.  R.  A.  430. 

In  the  case  under  consideration  the  plain- 
tiff's suit,  thouffh  sounding  in  tort,  is  for 
compensation  only,  for  the  breach  by  the  de- 
fendant telegraph  company  of  its  contract 
promptlv  to  deliver  a  telegram  summoning- 
him  to  the  deathbed  of  his  wife.  His  onlr 
injury,  resulting  directly  from  such  breaca 
of  contract,  was  mental  suffering  and  disap* 
pointment  in  not  being  able  to  attend  upoA 
his  wife  in  her  last  moments,  and  to  be  pres- 
ent at  her  funeral.  The  resultant  injury  is 
one  that  soars  so  exclusivelv  within  the 
realms  of  spirit  land  that  it  is  beyond  the 
reach  of  the  courts  to  deal  with  or  to  com- 
pensate by  any  of  the  known  standards  of 
value.  It  presents  a  class  of  cases  where 
legislative  action  fixing  some  standard  of 
recovery  would  be  highly  appropriate,  but 
until  this  action  is  taken  we  do  not  feel  that 
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the  courts  are  authorized  to  so  widely  diverge 
from  the  circumscrihed  limits  of  judicial 
«ctioQ  as  to  undertake  to  mete  out  compensa- 
tion in  money  for  the  spiritual  intangible. 
Under  these  circumstances  we  do  not  think 
that  the  plaintiff  was  entitled  to  any  other 
than  nominal  damages,  or,  at  most,  the  costs 
of  the  message  whose  delivery  was  delayed. 
The  charge  of  the  court  that  was  excepted  to 
was  erroneous.  This  disposes  of  the  main 
■question  involved.  Upon  the  other  question 
presented,  as  to  whether  the  person  to  whom 
«  telegram,  like  the  one  involved  herein,  is 
-sent  can  maintain  an  action  for  any  legal 
•damage  that  may  result  to  him  from  the  neg- 
ligence of  Ihe  company  in  its  transmission 
•or  delivery,  we  are  of  the  opinion  that  he 
•can  where  the  message  shows  that  he  is  in- 
terested in  it,  or  that  it  is  for  his  benefit,  or 
that  damaee  will  result  to  him  from  its  neg- 
ligent transmission  or  delivery.  Gray,  Com- 
tnunications  by  Telegraph,  ^  65,  and  cita- 
tions ;  Thomp.  Electricity, .  §§  426,  i28  ei 
4eq,,  and  citations. 

The  judgment  of  the  court  below  is  reterted 
■avid  a  nevD  trial  ordered, 

Mabrjr*  </.,  dissenting: 

The  opinion  of  the  majority  of  the  court 
adopts  the  view  that  the  person  to  whom 
a  telegraphic  message  is  sent,  like  the  one  in 
the  case  before  us,  can  maintain  an  action 
for  any  legal  damage  that  may  directly  result 
to  him  by  reason  of  the  violation  of  dut^  on 
the  part  of  the  company  to  send  or  deliver 
the  message,  where  it  appears  that  the  party 
is  interested  in  it,  or  is  so  connected  with 
it  as  to  be  damaged  on  account  of  said  neglect 
of  duty.  The  obstacle  thrown  in  the  path 
•of  the  plaintiff's  recovery  in  the  present  case 
relates  to  the  damage  for  mental  injury  al- 
leged to  have  been  suffered  on  account  of  the 
company's  neglect  of  duty  in  seasonably  de- 
livering the  message  sent.  The  message,  for 
«  failure  to  deliver  which  suit  was  brought, 
is  perrectly  plain,  and  there  is  no  obscurity 
■about  its  meaning.  It  is  a  summons  of  an 
absent  husband  to  his  dying  wife,  and  there 
is  no  question  about  the  company's  receipt 
•of  the  usual  toll  for  transmitting  tiie  message 
«nd  its  undertaking  to  transmit  the  same. 
The  plaintiff,  according  to  his  showing,  sent 
his  sick  wife  from  Titusville  to  St.  Luke's 
liospital  in  Jacksonville,  where  he  had  made 
•arrangements  for  her  to  go  and  be  treated. 
Titusville  is  in  reach  of  Jacksonville  by  a 
half  day's  public  travel.  At  the  time  plain- 
tiff's wife  left  Titusville  for  Jacksonville 
lie  wired  the  hospital  that  she  would  arrive 
■at  a  certain  time,  and  informed  the  company's 
operator  at  Titusville  of  the  wife's  condition, 
and  told  him  that  as  he  (plaintiff)  expected 
to  have  business  with  the  company,  if  any 
messages  came  for  him  he  would  be  working 
in  Titusville,  and  boarding  at  the  Lund 
lioase.  The  company  introduced  testimony 
tending  to  show  that  its  messenger  boy,  after 
the  message  was  received,  hunted  for  plain- 
tiff in  Titusville,  and  could  not  find  him, 
und  was  told  by  parties  that  plaintiff  had 
left  town.  Plaintiff  remained  in  Titusville, 
however,  and  worked  on  a  building  being 
•erected  not  far  from  the  telegraph  office; 
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and  there  is  no  contradiction  of  plaintiff's 
testimony  about  the  information  he  gave  to 
the  company's  operator  above  mentioned. 
On  the  morning  of  the  4th  of  October  a 
message  was  sent  over  the  company's  line, 
and  received  at  the  Titusville  office  for  the 
plaintiff  in  the  following  words:  "Wife 
during;  come  at  once,  or  send  wishes  by 
w  ire.^  Thi s  messaec  was  not  then  del  i  vered, 
but  on  going  to  the  telegraph  oflSoe  after 
dark  on  the  sixth  day  of  that  month  plaintiff 
was  handed  the  message  after  his  wife  was 
dead  and  had  been  plac^  in  the  hands  of  the 
undertaker  for  interment.  If  the  message  had 
been  seasonably  delivered,  the  plaintiff  could 
easily  have  been  with  his  wife  some  time  be- 
fore her  death,  and  could  have  arranged  for 
her  burial.  The  cost  of  transmitting  the 
message  was  charged  to  plaintiff  and  he  paid 
it. 

If  the  jary  believed  plaintiff's  testimony, 
the  inexcusable  violation  of  duty  on  the  part 
of  the  company  not  only  caused  plaintiff  the 
useless  expenditure  of  the  cost  of  transmitting 
tbe  message,  but  inflicted  upon  him  directlj 
great  mental  anguish  and  injury  as  he  testi- 
fies. The  majority  opinion  holds,  in  effect, 
that  there  is  no  law  in  force  in  Florida  to 
author isse  the  plaintiff  to  recover  damages  for 
mental  pain  and  injury  in  such  a  case. 
Telegraphy  is  an  American  invention  of  com- 
paratively recent  date,  long  after  the  estab- 
lishment of  the  common-law  rul^  which  have 
come  to  us  from  former  ages,  and,  I  think, 
the  application  of  legal  rules  to  telegraph 
companies,  as  shown  by  the  preponderance 
of  judicial  thought  in  this  country,  should 
influence  us  in  determining  here  for  the  first 
time  whether  or  not  there  is  any  law  for  re- 
dressing such  an  admitted  violation  of  pub- 
lic dutv.  It  cannot  be  successfully  denied 
that  a  decided  majority  of  the  Amercian  state 
courts  have  held  the  company  liable  in  such 
eases.  The  opinion  of  the  majority  of  the 
court  in  the  present  case  shows  the  decisions 
in  Texas,  Tennessee,  Indiana,  Kentucky,  and 
North  Carolina  have  held  such  to  be  the  law 
independent  of  any  statutory  regulation,  and 
the  decision  in  Weetem  u,  TeUg.  Co,  y. 
Benderson,  89  Ala.  610,  should  be  added,  j 
do  not  understand  tiiat  the  opinion  of  the 
majority  of  the  court  claims  for  its  support 
a  majority  of  the  decisions  numerically,  and 
it  expressly  plants  itself  upon  the  dissenting 
opinion  in  the  Tennessee  case.  I  think  Judge 
Lurton's  opinion  in  that  case  is  the  ablest  I 
have  seen  on  that  side  of  the  Question,  and 
if  I  could  get  my  consent  to  follow,  in  such 
cases,  the  minority  decisions,  I  would  adopt 
that  one  as  the  b€»t.    . 

The  decisions  cited  from  Mississippi, 
Georgia,  Dakota,  and  Kansas  support  the 
main  opinion.  The  one  from  Missouri  was 
for  the  recovery  of  a  statutory  penalty  of  $100 
for  the  neglect  of  the  company  to  transmit 
a  message  from  a  husband  away  from  home 
to  his  wife  informing  her  that  he  would  be 
at  home  the  night  of  the  day  it  should  have 
been  sent.  The  recoverjr  was  sustained,  and 
in  the  opinion  reference  is  made  to  the  decis- 
ions holding  that  the  substantive  damages 
for  mental  pain  disconnected  with  physical 
injury  could  not  be  recovered,  with  the  sag- 
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sestion  that  the  knowledge  of  such  rule  may 
have  induced  the  lefclslature  of  Missouri  to 
«nact  the  statute  under  which  the  recovery 
was  had. 

It  seems  to  be  contended  in  the  minority 
decisions  that  the  rule  enforcing  liability 
for  mental  injury  in  such  cases  had  its  origin 
in  the  stau*ment  of  the  law  by  text* writers. 
The  Mississippi  case  says:  ^It  is  upon  the 
suggestions  of  text- writers,  supported  by 
authorities  which  have  been  given  a  strained 
•construction,  aud  upon  a  misapplication  of 
the  rule  that  damages  for  breach  of  contract 
are  commensurate  with  the  injury  contem- 
plated by  the  parties,  that  some  courts  in 
recent  years  have  decide^  that  mental  pain 
and  anguish,  disconnected  from  physical  in- 
jury, furnish  a  substantive  cause  of  action 
for  which  recovery  may  be  had."  Shearman 
A  Redfield  are  the  offending  initiatory  text- 
writers  in  declaring  in  favor  of  the  rule  al- 
lowing damages  in  such  cases  (§  7M,  vol.  3), 
and  a  liberal  share  of  criticism  has  been  be- 
stowed upon  them  for  so  doing.  Vide  also 
the  text  in  Thompson  on  Electricity,  g  879. 
It  will  be  apparent,  however,  uoon  a  fair 
reading  of  all  that  has  been  decided  on  this 
subject  in  this  country— the  birth- place  of 
telegraphy —that  the  majority  opinion  is  In 
favor  of  a  different  rule  from  that  adopted 
by  the  opinion  of  the  majority  of  the  court 
in  the  case  before  us,  and  as  1  do  not  think 
the  reasons  for  departing  from  the  prevailing 
view  are  sufficient,  I  cannot  consent  to  do  so. 

There  can  be  no  question  but  thai  the 
failure  of  the  telegraph  company  to  send  or 
deliver  a  message  can  directly  cause  sub- 
stantive damage  and  ii^ury  to  the  mind.  The 
injury  to  the  feelinss  inflicted  directly  by 
the  company's  violation  of  duty  may  be 
greater  than  pecuniary  loss  to  the  pocket  or 
to  the  rei>utation  of  a  person.  Mr.  Wharton 
says  in  his  book  on  Negligence,  §  758:  ''A 
tislegniphic  company,  wieldine  a  power  for 
good  or  evil  only  transcended  by  railway 
corporations,  is  eminently  within  the  scope 
of  the  rule  Sic  utere  tuo  ut  alienum  nan 
ladaa.  If  it  undertakes  to  exercise  so  tre- 
mendous a  franchise,  it  must  do  so  in  a  way 
which  may  not  injure  others. "  In  3  Suther- 
land on  Damages,  page  814,  it  is  stated  that : 
^In  England,  the  only  duty  of  a  telegraph 
company  is  tiiat  arising  out  of  contract,  and, 
therefore,  only  the  sender  or  party  making 
the  contract  has  a  right  of  action.  .  .  . 
In  this  country,  however,  a  different  doctrine 
prevails.  The  company's  employment  is  of 
a  public  character,  and  it  owes  the  duty  of 
care  and  good  faith  to  both,  sender  and  re- 
ceiver." In  the  G^rgia  case,  cited  in  the 
majority  opinion  and  specially  approved,  the 
learned  juage  uses  this  language  in  his  opin- 
ion: ''But  it  is  urged  that  the  public  oc- 
cupation of  telegraph  companies  creates  be- 
tween them  and  the  public  a  special  relation 
in  which  their  responsibility  is  greater  than 
that  of  other  persons.  So  much  of  their 
business  and  profit  is  derived  from  the  ac- 
ceptance of  messages  involving  feelings  only, 
that  at  first  view  it  would  seem  legitimate 
and  salutary  to  require  them  to  answer  in 
damages  for  any  dereliction  of  duty  in  this 
important  part  of  their  activity.  The  argu- 
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ment  is  that  in  the  exercise  of  a  public  em* 
ployment,  they  undertake  for  hire  to  serve 
the  feelings  of  their  customers,  and  therefore 
ought  to  pay  for  negligent  non-performance 
or  mis- performance  of  this  peculiar  function. 
This  reasoninjc  is  unanswerable  in  so  far  as 
it  proves  a  right  of  action  to  arise  out  of  the 
breach  of  duty. "  There  is  here  no  confusing 
and  misleading  reference  to  the  liabilities  of 
individuals  and  corporations,  but  a  just  con- 
cession of  legal  duty  imposed  by  the  relation 
of  a  public  trust  and  station.  Where  a  cor- 
poration is  created  with  the  right  and  power 
to  transmit  telegraphic  messages  for  com- 
pensation, and  it  engages  in  such  employ- 
ment and  undertakes  to  send  such  messages, 
it  is  under  a  duty  to  the  public  to  perform 
its  undertakings,  and  a  failure  to  do  so  is  a 
clear  violation  of  public  dutv.  The  au- 
thority cited  recognizes  such  a  auty,  and  the 
law  on  this  point  is  clear.  The  Georgia 
court,  however,  found  for  it  an  insuperable 
difficulty,  as  I  understand  the  decision,  in 
sustaining  the  action  on  account  of  the  ad- 
measurement of  the  damages.  That  is  a 
serious  difficulty  in  the  majority  opinion 
here.  It  goes  too  much  into  the  realm  of 
psychology,  and  there  is  no  reliable  way  of 
ascertaining  the  injury  to  such  an  intangible 
and  spiritual  a  thing  as  the  mind.  That  dam- 
ages havA  been  and  are  constantly  beinf 
awarded  in  man^  cases  for  pain  and  anguish 
of  mind  is  admitted,  but  it  is  said  that  such 
damages  are  allowed  only  where  some  physi- 
cal injury  has  been  infiicted,  and  the  mental 
injury  is  so  connected  therewith  as  not  to  bo 
severable  therefrom.  Would  not  the  same 
argument  used  in  behalf  of  the  telegraph  com- 
panies exclude  any  inquiry  into  mental  pain 
m  all  cases?  Does  not  the  same  uncertainty 
as  to  ascertainment  of  the  injury  exist  as 
much  in  the  one  case  as  in  the  other?  The 
liability  of  the  company  can  rest  upon  a  safe 
and  sure  ground,  without  going  into  the  field 
of  speculation,  and  I  think  the  majority  of 
the  decisions  imposing  such  liability  are 
right. 

A  telegraph  company  is  under  a  public 
duty  by  reason  of  its  public  station  and  em* 
ployment  to  transmit  and  deliver  a  plain, 
decent  telegram,  like  the  one  in  this  case, 
and  when  the  company  accepts  the  usual  toll 
and  undertakes  to  send  and  deliver  the  mes- 
sage, a  contractual  obligation  exists  between 
the  company  and  the  sender,  or  the  party  in 
interest,  as  the  case  may  be.  The  contract 
may  be  waived,  and  suit  brought  in  case  for 
tort  for  breach  of  the  public  duty,  the  con- 
tract serving  only  the  purpose  of  showing  the 
relation  of  duty  or  obligation  between  the 
parties.  This  is  the  way  tlie  plaintiff  sued 
in  the  case  before  uS.  That  this  can  be  done 
is  beyond  question.  Rich  v.  Netc  York  Cent. 
A  H.  iJ.  i.  Co.  87  N.  Y.  882.  In  actions 
of  tort  the  plaintiff  has  a  right  to  recover 
such  damages  as  result  proximately  and  nat- 
urally from  the  wrongful  act  of  the  defend- 
ant. The  company  is  under  a  public  duty 
to  do  a  certain  specific  thing,  that  is  in  the 
case  here  to  transmit  and  deliver  a  message 
informing  the  husband  that  his  wife  was 
dying.  The  husband  had  a  ri^ht  to  rely 
upon  the  company  to  perform  this  duty,   as 
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It  had  invited  such  cnnfldenoe.  On  a  yiola- 
tion  of  this  duty  the  company  should  be  held 
liable  for  the  damages  that  result  proxi- 
mately and  naturally  therefrom.  As  was  said 
in  one  of  the  decisions  cited  in  the  main 
opinion :  ^  If  a  telegraph  company  under- 
takes to  send  a  message  and  fails  to  use  or- 
dinary diligence  in  doing  so,  it  is  certainly 
liable  for  some  damage.  It  has  violated  its 
contract,  and  whenever  a  party  does  so  he  Is 
liable  at  least  to  some  extent.  Every  in- 
fraction of  a  legal  right  causes  iojury,  in 
contemplation  of  law.  The  party  being  en- 
titled in  such  a  case  to  recover  something, 
why  should  not  an  injury  to  the  feeline 
which  is  often  more  injurious  than  a  physical 
one,  enter  into  the  estimate?  Why,  being  en- 
titled to  some  damage  by  reason  of  the  other 
party's  wrongful  act,  should  not  the  com- 


plaining party  recover  all  the  damages  aris- 
ing therefrom?"  In  the  Alabama  case  it  wa» 
held  that  when  the  plaintiff  is  entitled  t& 
recover  for  the  cost  of  the  telegram,  he  may 
also  recover  for  mental  pain  and  injury  re- 
sulting directly  from  the  violation  of  duty 
on  the  part  of  the  company.  **  In  cases  of 
bodily  injury,  the  mental  suflerinc  is  not 
more  directly  and  naturally  the  result  of  the 
wrongful  act  than  in  this— not  more  ob- 
viously the  conseouence  of  the  wrong  done 
than  in  this."  That  a  rule  for  recovery 
against  the  company  in  such  cases  should 
exist  is  acknowledged  by  all.  I  find  such 
a  rule  already  estaBlish^  by  a  majority  of 
the  decisions  made  by  eminent  judges  and 
courts  of  high  standing  in  this  country,  and 
I  am  in  favor  of  following  them.  Thej  are^ 
on  the  side  of  right  and  justice. 
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WESTERN  UNION   TELEGRAPH  CO., 
Fljf,  in  Err,, 

Thomas  McGILL  et  aL 
(67Ve<LBep.60O.) 

!•  A  hoflbaiid  la  not  of  the  next  of  kin  to 

his  wlfis  BO  aa  to  be  entitled  to  share  with  the 
next  of  klD,  who  are  siTen  bj  statute  an  interest 

.  Id  the  damages  recovered  for  her  wrongful  death. 

8.  A  widower  la  not  s^ven  any  rl^ht  to 
the  reeoTerjr  of  damagea  for  the  death 
of  hla  wife*  under  Kan.  Oen.  Btat.,  par.  4518, 
providing  tliat  damages  in  an  action  for  death 
must  inure  ^^tx>  the  benefit  of  the  widow  and  chU- 
dren,  if  any,  or  next  of  kin.** 

8.  A  widower  la  not  a  pr<»per  party  to 
an  action  for  wrongful  death  of  his  wife* 
where  the  recovery  enures  to  the  benefit  of  the 
children  and  next  of  Idn. 

(September  18,106.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas  to  re- 
view a  judgment  in  favor  of  plaintiffs  in  an 
action  brouglit  to  recover  damages  for  the 
death  of  Rebecca  G.  McGill,  which  was  al- 
leged to  have  resulted  from  the  wrongful  act 
of  defendant.    Reversed. 

Before    Caldwell    and    Sanborn,     Oircuit 
Judges,  and  Thayer,  DUtrict  Judge, 

Statement  by  Sanborn,  Oircuit  Judge: 
The  Western  Union  Telegraph  Company, 
the  plaintiff  in  error,  brings  this  writ  to  re- 
verse a  Judgment  against  it  in  favor  of 
Thomas  McGill,  Richard  Lambert  McGill, 
and  Jessie  Margaret  McGill,  the  defendants 
in  error,  who  were  the  plaintiffs  below,  for 
causing  the  death  of  Rebecca  G.  McGill  by 
neglecting  to  deliver  a  telegram.  Rebecca 
G.  McGill  was  the  wife  of  Thomas  McGill, 


and  the  mother  of  the  other  defendants  in 
error. 

In  the  year  1868  the  legislature  of  the  state 
of  Kansas  enacted  the  following  statute: 
^'When  the  death  of  one  Is  caused  by  the 
wrongful  act  or  omission  of  another,  the  per- 
sonal representatives  of  the  former  may 
maintain  an  action  therefor  against  the  lat- 
ter, if  the  former  might  have  maintained  an 
action  had  he  lived,  for  an  injury  for  the 
same  act  or  omission.  The  action  must  be 
commenced  within  two  years.  The  damagea 
cannot  exceed  ten  thousand  dollars,  and  must 
inure  to  the  exclusive  benefit  of  the  widow 
and  children,  if  any,  or  next  of  kin,  to  be 
distributed  in  the  same  manner  as  personal 
property  of  the  deceased. "  Kan.  Gen.  Stau 
1889,  par.  4518. 

In  the  year  1889  that  legislature  enacted 
the  following  statute:  ''That  in  all  casea 
where  the  residence  of  the  party  whose  death 
has  been  or  hereafter  shall  be  caused  as  set 
forth  in  section  422  of  chapter  80,  Laws  of 
1868,  (now  paragraph  4518,  supra^ )  is  or  haa 
been  at  the  time  of  his  death  in  any  other 
state  or  territory,  or  when,  being  a  resident 
of  this  state,  no  personal  representative  is  or 
has  been  appointed,  the  at^tion  provided  in 
said  section  422  may  be  brought  by  the  wid- 
ow, or  where  there  is  no  widow,  by  the  nexv 
of  kin  of  such  deceased."  Kan.  Gen.  Stat. 
1889,  par.  4619. 

The  plaintiffs  base  their  action  upon  these 
two  statutes.  Evidence  of  the  pecuniary  loea 
to  the  widower,  Thomas  McGill,  by  the 
death  of  his  wife,  was  received  in  evidence 
over  the  defendant's  objection.  The  court 
refused  a  request  of  the  defendant  to  instruct 
the  jury  ""that  Thomas  McGill,  being  the 
husband  of  the  deceased,  is  not  the  widow  or 
next  of  kin,  and  is  not,  under  the  law,  au- 
thorized to  maintain  this  action  against  the 
defendant."  These  rulings  of  the  court,  witb 
others,  are  assigned  as  error. 


NOTB.— The  meaoinflr  of  the  words  '*next  of  Wn" 
Is  shown  by  a  careful  compilatioD  of  the  deoisions 
on  the  subject  in  a  noU  to  French  v.  French  dowa) 
IS  L.  K.  A.  800.  The  above  case  follows  the  prior 
21  L.  R.  A. 


I  authorities  on  that  question  whfle  It  also  < 
that  the  term  **  widow**  can  be  oonsuued  to  iDOliid» 
a  widower. 


See  also  84  L.  R.  A.  442. 
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Mr,  OttorM  H«  Fearons*  with  Maun, 
Harrifl  As  veniillion  and  C.  H.  Fer^^- 
•on*  for  plaintiff  in  error : 

Under  Kan.  Gen.  Stat.,  section  4018,  each 
cases  can  only  be  maintained  in  the  name  of 
the  personal  representatives  of  the  deceased, 
and  the  damages  must  enure  to  the  exclusive 
benefit  of  the  widow  and  children,  if  any, 
or  next  of  kin.  Section  4519  provides  that 
where  the  party  whose  death  has  been  caused 
in  the  manner  described  in  section  4518,  was 
a  resident  of  this  state,  and  no  personal  rep- 
resentative is  or  has  been  appointed,  the  ac- 
tion may  be  brought  bv  the  widow,  or  where 
there  is  no  widow,  by  the  next  of  kin. 
Prior  to  the  enactment  of  the  last  section, 
which  is  simply  an  amendment  to  the  former 
section,  an  action  could  be  maintained  only 
in  the  name  of  the  personal  representatives 
of  the  deceased. 

LimekilUr  v.  Hannibal  db  8t,  J.  E,  Co.  88 
Kan.  83,  52  Am.  Hep.  528 ;  8t,  Louis,  1.  M, 
A  3.  B.  Co,  V.  AeedJiam,  10  U.  8.  App.  839, 
62  Fed.  Rep.  873. 

If  an  action  can  therefore  be  maintained 
at  all,  on  account  of  the  injury  complained 
of  in  the  name  of  any  one,  except  the  per- 
sonal representatives  of  the  deceased,  it  can 
be  done  only  by  virtue  of  the  provisions  of 
section  4519,  but  either  of  the  plaintiffs  in 
this  action,  for  the  reason  that  construing 
the  two  sections  together,  children  are  not  the 
next  of  kin  in  the  sense  these  words  are  used. 
Keither  is  the  husband  the  next  of  kin. 

The  word  ** children"  found  in  section  4518 
is  used  to  designate  a  different  class  of  per- 
sons than  that  designated  by  the  words  ^'next 
of  kin"  found  in  the  same  section. 

Whenever  the  legislature  has  used  a  word 
in  a  statute  with  one  meaning  and  in  one 
sense,  and  subsequently  uses  the  same  word 
in  legislating  upon  the  same  subject-matter, 
it  will  be  understood  as  having  been  used  in 
the  same  sense  unless  there  be  something  in 
the  context  or  nature  of  the  language  to  in- 
dicate a  different  meaning. 

County  Seat  of  Linn  County,  15  Kan.  500. 

The  husband  is  not  the  next  of  kin  to  the 

Diekint  v.  iTew  York  Cent.  R.  Co,  23  N. 
Y.  158;  Drake  Y.  Oilmore,  52  N.  Y.  389; 
Luee  V.  Dunham,  69  N.  Y.  36 ;  Haraden  v. 
Larrabee,  113  Mass.  480 ;  2  Kent,  Com.  136, 
and  cases  cited. 

Meegn,  J.  R.  Hallowell  and  J.  H. 
Hii]iiplire3r»  with  Mr,  T.  B.  Wall*  for  de- 
fendants in  error. 

Sanborn*  Circuit  Judge,  delivered  the 
opinion  of  the  court : 

Under  the  common  law  no  one  could  main- 
tain an  action  for  the  negligent  killing  of 
another ;  no  one  was  entitled  to  damages  for 
such  an  act.  The  first  change  in  the  com- 
mon-law rule  was  made  in  England  by  Lord 
Campbeirs  Act,  (9  &  10  Vict.  chap.  98,  p. 
693,)  which  provided  that,  whenever  the 
death  of  any  person  should  be  caused  by  the 
wrongful  act,  neglect,  or  default  of  another, 
in  such  a  manner  as  would  have  entitled  the 
party  injured  to  have  maintained  an  action 
in  respect  thereof  if  death  had  not  ensued,  an 
action  might  be  maintained  if  brought  within 
21  L.  K  A. 


twelve  months  after  the  death  of  such  person 
in  the  name  of  the  executor  or  administrator 
of  the  person  killed,  for  the  benefit  of  the 
wife,  husband,  parent,  and  child  of  the  per- 
son whose  death  should  have  been  so  caused ; 
that  the  jury  might  give  such  damages  as 
they  might  think  hul  resulted  to  the  re- 
spective persons  for  whose  benefit  the  action 
should  be  brought ;  and  that  the  damages  so 
recovered,  after  deducting  the  costs  not  re- 
covered from  the  defendant,  should  be  di- 
vided amonff  such  beneficiaries  in  such  shares 
as  the  Jurv  by  their  verdict  should  find  and 
direct.  The  iOrst  statute  in  this  country  upon 
the  subject  was  the  Act  of  the  New  York 
Legislature  of  1847,  (chap.  450.)  That  act 
made  the  party  responsible  if  death  had  not 
ensued  liable  to  an  action  for  damages,  not- 
withstanding the  death,  to  be  brought  by  the 
personal  representatives,  and  provided  that 
the  recovery  should  be  "for  the  exclusive 
benefit  of  the  widow  and  next  of  kin.  ^  The 
legislatures  of  the  various  states  have  gener- 
ally copied  these  acts  with  more  or  less  ac- 
curacv,  and  many  of  them  have  been  oon- 
struea  by  the  courts  of  England  and  of  this 
country.  Under  thene  statutes  the  following 
rules  have  been  established  without  dissent 
among  the  authorities : 

The  action  under  them  is  entirely  the  creat- 
ure of  the  statute.  If  the  right  to  maintain 
it  and  to  recover  the  damages  allowed  in  it 
in  any  case  is  not  expressly  given  by  these 
statutes,  the  iudgment  rendered  cannot  stand. 

Where  such  a  statute  giving  a  new  right 
of  action  for  damages  specifies  the  person  or 
class  of  persons  for  whose  exclusive  benefit 
the  damages  are  to  be  recovered,  no  damages 
to  any  other  person  or  class  of  persons  C8q  be 
allowed  in  the  action  based  on  the  statute. 

The  damages  given  by  these  statutes  are 
not  given  in  satisfaction  of  the  wrong  done, 
but  are  intended  as  a  compensation  to  the 
persons  for  whose  benefit  the  recovery  is  per- 
mitted for  the  pecuniary  losses  they  have 
sustained  by  the  death.  They  must  be  meas- 
ured by  these  losses.  There  can  be  no  re- 
covery for  the  injuries  or  suffering  of  the 
deceased,  or  for  the  anxiety,  sorrow,  or  be- 
reavement of  those  who  survive. 

If  no  such  person  or  class  of  persons  exists 
as  that  specified  in  the  statute  as  the  bene- 
ficiary of  the  recovery,  no  action  can  be 
maintained,  and  in  order  to  maintain  the 
action  the  existence  of  the  beneficiarv  and 
the  pecuniary  loss  must  be  allegea  and 
proved.  5*.  Louis,  L  M.  A  8.  R.  Co.  v. 
NeedJiam,  10  U.  S.  App.  389,  52  Fed.  Rep. 
371,  878 ;  Dichins  v.  jTew  York  Gent.  R.  Co. 
28  N.  Y.  158 ;  Drake  v.  Oilmore,  52  N.  Y. 
389 ;  Trajford  v.  Adams  Exp,  Co,  8  Lea,  96, 
111 ;  Blake  v.  Midland  R.  Co.  10  Eng.  L.  <& 
Eq.  437,  443,  444 ;  Safford  v.  Drew,  8  Duer, 
627,  635,  640;  CJiicago  A  R.  L  R.  Co.  v. 
Mwris,  26  111.  400,  403;  Burke  v.  Railroad 
Co,  10  Cent.  L.  J.  48 ;  Lhiekworth  v.  Jofinson, 
4  Hurlst.  &  N.  653 ;  JeffersonviUe  R.  Co,  v. 
Swayne,  26  Ind.  477 ;  Perry  v.  St.  Joseph  A 
W.  R,  Co,  29  Kan.  420 ;  Kansas  Pae.  R,  Co. 
V.  Cutter,  19  Kan.  83.  The  first  statute  in 
Kansas  relative  to  this  right  of  action  is  now 
paragraph  4518  of  the  General  Statutes  of 
that  state  for  1889,  and  it  was  passed  by  the 
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Legislature  In  1868.  That  statute  gave  the 
right  of  action,  provided  that  it  might  be 
brought  by  the  personal  representative  of  the 
deceased,  and  declared  for  whose  exclusive 
benefit  the  damages  recovered  should  inure, 
and  how  they  should  be  distributed  among 
the  beneficiaries.  Thus  the  law  stood  in 
Kansas  until  1889,  when  the  legislature 
passed  the  act  which  is  now  paragraph  4519 
of  the  Kansas  Oeneral  Statutes,  which  simply 
[)rovides  that  the  widow  or  next  of  kin  may 
bring  the  action  if  there  is  no  personal  rep- 
resentative of  the  deceased.  When  the  orig- 
inal statute  was  passed  it  was  within  the 
power  of  the  legislature  of  that  state  to  re- 
fuse to  allow  any  one  to  recover  damages  for 
the  negligent  killing  of  another,  to  give  to 
every  one  who  suffered  ^ny  losses  on  Uiut  ac- 
count the  right  to  recover  them,  or,  in  its 
discretion,  to  select  certain  persons  or  classes 
of  persons  whose  losses  so  occasioned  might 
be  recovered.  Obviously,  if  this  original 
act,  whidi  gave  the  right  of  action,  specified 
the  persons  for  whose  benefit  the  recovery 
could  be  had,  then  no  damages  could  be  re- 
covered on  account  of  losses  sustained  by  any 
persons  or  class  of  persons  not  thus  named. 
The  rights  of  the  latter  must  in  that  event 
still  be  j?overned  by  the  common  law  as  they 
were  before  the  statute  was  enacted,  and  the 
maxim,  ^expressio  uniun  est  exclusio  cUtei'iuSt" 
must  exclude  them  from  the  benefits  of  the 
action.  Bearing  in  mind  the  established 
rules  to  which  we  have  adverted,  let  us  now 
consider  whether  the  Kansas  statutes  gave 
the  right  to  recover  anv  damages  in  this  action 
for  the  losses  sustained  by  the  husband 
through  the  death  of  the  wife.  To  determine 
this  question  we  are  called  upon  t*  consider 
but  a  single  clause  of  the  statutes.  The  last 
clause  of  the  original  section  which  save  the 
right  of  action  provides  that  ^the  damages 
cannot  exceed  ten  thousand  dollars,  and  must 
inure  to  the  exclusive  benefit  of  the  widow 
and  children,  if  any,  oi  next  of  kin,  to  be 
distributed  in  the  same  manner  as  personal 
property  of  the  deceased.  **  Paragraph  4518, 
supra.  This  subject  is  not  mentioned  in  any 
other  part  of  the  statutes.  What,  then,  is 
the  effect  of  this  clause  on  the  right  of  the 
husband  to  prove  and  recover  for  his  losses  in 
this  action?  The  statute  is  not  ambiguous. 
It  is  not  the  subject  of  construction.  It  de- 
clares without  doubt  or  question  that  the 
widow  and  children,  if  there  are  any,  shall 
have  the  exclusive  benefit  of  all  the  damages 
recovered,  and  that  these  damages  shall  be 
distributed  among  them  in  the  same  propor- 
tions as  is  the  personal  propert}r  of  the  de- 
ceased ;  but  that,  if  there  is  neither  widow 
nor  child,  then  the  next  of  kin  shall  receive 
the  damages,  to  be  distributed  among  them 
in  the  proportions  in  which  they  would  re- 
ceive the  personal  estate  in  that  event.  In 
other  words,  the  statute  declares  that,  if  there 
are  any  persons  of  the  first  class,  the  damages 
must  be  paid  to  them  exclusively,  and  no  one 
in  the  second  class  can  receive  any  share  of 
them. 

An  elaborate  argument  has  been  made  to 
show  that  this  widower  is  one  of  the  next  of 
kin  of  his  deceased  wife.  If  that  were  so, 
it  would  not  be  material  in  the  determination 
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of  this  question.  If  he  were  of  the  next  of 
kin,  the  loss  which  he  sustained  by  the  dmUi 
of  his  wife  would  not  be  recoverable  in  thia 
action,  because  he  would  then  belong  to  the 
second  class  named  in  the  statute ;  and  thera 
are  at  least  two  persons  of  the  first  class— the 
two  children  in  being — who  are  entitled  to 
all  of  the  damages. 

It  is  urged  that  by  the  Kansas  statates  of 
descent  and  distribution  of  estates  the  hus- 
band of  a  deceased  wife,  who  leaves  him 
surviving  her, -is  entitled  to  a  share  of  her 
personal  estate,  and  hence  that  the  last  port'on 
of  this  clause,  which  declares  that  the  dam- 
ages shall  be  distributed  to  the  widow  and 
next  of  kin  **  in  the  same  manner  as  personal 
property  of  the  deceased,"  must  include  the 
husband.  But  this  statute  which  gives  thia 
right  of  action  does  not  provide  that  the  dam- 
ages shall  inure  to  the  benefit  of  and  be  dis- 
tributed to  those  entitled  to  share  in  the  per- 
sonal estate  of  the  deceased  in  the  same 
manner  as  that  propertv  is  distributed.  That 
was  the  effect  of  the  Arkansas  statute  which 
was  considered  by  this  court  in  8i.  Louis,  L 
M,  d  8.  R  Oo.  V.  Needham,  supra.  That 
statute  provided  that  the  amount  recovered 
in  such  an  action  should  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin,  and 
that  it  should  be  distributed  to  them  in  the 
same  manner  as  the  personal  estate  of  the 
deceased  person  was.  That  is  the  disposition 
that  the  law  would  have  made  of  the  dam- 
ages in  this  action  if  the  Kansas  statute  had 
stopped  with  vesting  it  in  the  personal  rep- 
resentatives of  the  deceased  for  the  benefit 
of  the  relatives  entitled  to  share  in  his  per- 
sonal estate.  But  this  statute  expressly  pro- 
hibits that  disposition.  It  declares  that  the 
damages  ''must  inure  to  the  exclusive  benefit 
of  the  widow  and  children,  if  any. "  To  hold 
that  these  damages  could  be  diverted  to  the 
benefit  of  any  one  else  woi:!d  be  to  fly  in  the 
very  teeth  of  the  law.  Moreover,  it  is  settled 
by  a  long  and  uniform  line  of  decisions  that 
where  by  statute,  conveyance,  or  will  per- 
sonal property  is  granted  or  devised  for  tlie 
exclusive  benefit  of  a  certain  class  of  persons, 
to  be  distributed  ''according  to  the  statute 
as  in  case  of  intestacy, "  or  "in  the  same 
manner  as  personal  property  of  the  deceased, ' 
the  use  of  the  words  in  quotations,  or  similar 
terms,  does  not  increase  or  diminish  the 
number  or  change  the  characteristics  of  those 
who  belong  to  the  class.  ChUmondtley  ▼. 
Ashburtan^  6  Beav.  86 ;  Oarriek  ▼.  Camden, 
14  Ves.  Jr.  872 ;  Murdoch  v.  Ward,  VJ  N.  Y. 
887 ;  Luce  v.  Dunham,  69  N.  Y.  86.  48. 

Finally,  it  is  said  that  the  word  "widow* 
in  this  statute  ought  to  be  construed  to  mean 
"widower**  in  every  case  where  the  wife  has 
been  killed ;  that  the  legislature  must  have 
intended  to  include  him  in  the  class  of  the 
widow  and  children,  because  he  must  often 
suffer  freat  pecuniary  loss  by  the  death  of 
his  wife.  If  there  was  any  ambiguity  in 
this  statute,  we  might  speculate  on  the 
probable  intention  of  the  legislature,  and 
consider  who  ought  to  be  added  to  the  first 
class  which  thev  have  formed.  We  might 
consider  that,  where  a  husband  is  killed,  who 
is  the  only  support  of  aged  and  infirm 
parents,  who  have  spent  Um  best  years  of 
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their  liTes  to  educate  and  establish  him  in 
business,  every  consideration  of  jastice  and 
humanity  demands  that  these  parents  should 
be  counted  as  members  of  the  class  of  the 
widow  and  children ;  that  when  a  married 
woman  is  killed,  whose  kindness,  sympathy, 
and  care  have  furnished  the  only  consolation 
and  support  of  an  invalid  sister,  she  ought 
to  be  added  to  this  class ;  and  that  in  every 
case  those  who  suffer  most  severely  from  the 
death  should  be  deemed  the  widow  and 
children  of  the  deceased,  and  should  receive 
the  exclusive  benefit  of  the  recovery  in  the 
action. 

If  we  entered  upon  this  inquiry  it  would 
not  fail  to  occur  to  us,  however,  that  when 
the  legislature  gave  these  damages  to  the 
widow  and  children  they  may  have  con- 
sidered that  the  husband  is,  and  ought  to  be, 
the  provider  for  and  supporter  of  the  family ; 
that  his  death  often  leaves  the  widow  and 
children  helpless,  without  the  power  to  earn 
the  means  needed  to  purchase  the  necessaries 
and  comforts  of  life ;  that  the  burden  of  sup- 
porting and  providing  for  the  family  is 
seldom  cast  upon  the  wife ;  that,  where  it 
is,  the  husband  is  sometimes  unworthy  to 
share  in  the  damages  for  her  death,  and  they 
ought  to  go  to  the  children  exclusively,  and 
that,  where  it  is  not,  her  death  will  not  be 
the  pecuniary  loss  to  the  familv  that  the 
death  of  the  husband  must  have  been,  since 
the  supporter  of  the  family  still  remains  and 
can  provide  the  means  for  its  su[)port.  We 
shal  1  not  enter  upon  these  specul  at  ions.  They 
present  matters  proper  for  the  consideration 
of  the  legislature  of  the  state  of  Kansas,  but 
the  terms  of  the  statute  are  too  clear  to  permit 
us  to  indulge  in  them.  This  statute  does  not 
put  in  its  first  class  the  infirm  parents,  the 
invalid  sister,  or  the  bereaved  husband.  It 
places  no  one  there  but  the  widow  and 
children.  To  the  pressing  invitation  to  us 
to  add  others  to  the  list,  we  answer  in  the 
words  of  the  supreme  court  of  Kansas :  "  We 
do  not  make  the  law.  If  there  is  any  omis- 
sion in  the  statutes,  the  remedy  is  with  the 
legislature."  Limekiller  v.  Haniiibal  db  St. 
J.  R.  Ci?..  33  Kan.  83,  90.  62  Am.  Kep.  523. 

The  result  is  that  where  a  new  right  of 
action  is  given  by  statute  on  account  of  the 
death  of  one  by  the  wn.'nj^ful  act  or  omission 
of  another  for  the  exclusive  benefit  of  the 
widow  and  children  of  the  deceased,  a 
widower  is  not  one  of  the  beneficiaries  of  the 
statute,  and  it  is  a  fatal  error  to  allow  a  re- 
covery of  damages  for  losses  he  sustains  by 
the  death  of  his  wife  in  an  action  brought 
against  the  wrongdoer  for  the  benefit  of  the 
children.  On  this  ground  the  judgment  below 
must  be  reversed. 

The  reconl  presents  one  other  question 
which  ought  to  be  disposed  of  before  the  case 
is  retried.  It  is.  Was  this  widower  a  proper 
party  to  this  action  ?  There  was  no  legal  rep- 
resentative of  the  deceased  wife.  The  Stat- 
ute of  1889  provided  that  when  there  was  no 
such  representative  the  action  might  be 
broQffht  by  the  widow,  or,  where  there  was 
no  widow,  by  the  next  of  kin  of  the  deceased. 
Paragraph  4519,  mpra.  It  is  not  claimed  by 
plaintiff's  counsel  in  this  part  of  the  dis'- 
cussion  that  Mr.  McGill  is  the  widow,  but 
81  U  R.  A. 


it  is  insisted  that  he  is  the  next  of  kin  to  his 
wife,  and  in  support  of  that  proposition  ha 
cites  the  following  decisions :  8Uel  v.  Kurtz, 
28  Ohio  St.  191 ;  Chicago  v.  At(^ar,  18  111. 
849,  68  Am.  Dec.  653 ;  Merchants  Ins.  Co.  v. 
Einman,  34  Barb.  410 ;  Beisinger  v.  Chapman, 
88  N.  Y.  487;  HaggeHy  v.  GBntral  B.  Co.  31 
N.  J.L.  349.  ^50;  Bream  v.  Brown,  6  Coldw. 
169 ;  Ihajford  v.  Adams  Exp.  Co.  8  Lea,  96. 

But  one  of  these  cases  is  directly  in  point. 
The  two  Tennessee  cases  arose  under  a  stat- 
ute which  provided  that  the  right  of  action 
of  a  person  injured  by  the  wrongful  act  or 
omission  of  another  should  not  abate  by  his 
death,  but  should  survive  to  the  personal  rep- 
resentative of  the  deceased  for  the  benefit  of 
his  widow  or  next  of  kin,  and  the  supreme 
court  of  Tennessee  held  that  the  widower 
could  maintain  the  action  under  this  statute 
on  the  ground  that  the  right  of  action  was 
a  chose  in  action  of  the  wife  while  living; 
that  the  wife's  personal  estate,  including  this 
right  of  action,  vested  in  the  husband  before 
administration  taken  out,  and  that  he  was 
entitled  to  recover  jure  mariti,  Trafford  v. 
Adams  Exp.  Co.  8  Lea,  111. 

In  Chicago  v.  Major,  Haggerty  v.  Central 
R.  Oo.y  and  Bream  v.  Brown,  supra,  the 
decisions  were  that  under  statutes  allowing 
a  recovery  of  damages  for  the  benefit  of  the 
widow  and  next  of  kin  an  action  would  lie 
for  the  negligent  killing  of  one  who  left  no 
widow,— as  an  infant  or  a  wife. 

In  Merchants  Ins.  Co,  v.  Uinrnan^  supra, 
the  decision  was  that  a  statute  authoi  izing 
an  action  against  the  next  of  kin  for  moneys 
of  an  estate  wrongfully  paid  to  them  war- 
ranted an  action  against  the  widow  where  she 
had  wrongfully  received  such  a  payment. 

In  Betsing&r  v.  CJiapman,  supra,  it  was  held 
that  where  a  widow  was  entitled  to  share  in 
the  distribution  of  an  estate  she  could  main- 
tain an  action  under  a  statute  which  au- 
thorized a  suit  against  executors  or  ad- 
ministrators under  certain  conditions  for  the 
recovery  of  legacies  or  distributive  shares 
**by  any  legatee  or  by  any  of  the  next  ut  kin 
entitled  to  share  in  the  distribution  of  the 
estate." 

It  is  evident  that  these  cases  are  not  in 
point.  These  decisions  do  not  rest  upon  the 
legal  or  commonly  accepted  meaning  of  the 
term  ''next  of  kin,"  but  upon  the  modifica- 
tions of  its  meaning,  affected  by  the  peculiar 
language  of  the  various  statutes  considered. 

In  Steelyr.  Kurtz,  23  Ohio  St.  191,  however, 
the  supreme  court  of  Ohio  determined  this 
question  in  favor  of  the  plaintiffs.  The  Ohio 
statute  gave  a  right  of  action  for  the  neg- 
ligent killing  of  a  person  for  the  benefit  of 
the  widow  and  next  of  kin.  The  question 
was  whether  the  husband  was  a  beneficiary 
under  the  statute.  The  supreme  court  of  Oh io 
declared  that  the  statute  was  not  ambiguous, 
but  incomplete,  and,  in  order  to  complete 
it,  they  held  that  the  husband  was  the  next  of 
kin  of'  his  wife. 

On  the  other  hand,  in  Dickins  v.  JVcw  York 
Cent.  R.  Co.,  23  N.  Y.  158,  160,  under  the 
New  York  statute,  which  i>Tovides  that  the 
amount  to  be  recovered  in  this  class  of  actions 
shall  be  for  the  "exclusive  benefit  of  the 
widow  and  next  of  kin"  of  the  deceased,  the 


MlCUIQAK  SUFRBMB  OOUBT, 


Nor^ 


oourt  of  appeals  of  New  York  held  in  1801 
that  the  husband  was  not  within  the  descrip- 
tion of  next  of  kin  of  his  wife.  Jud/ge  Denio, 
delivering  the  opinion  of  the  court,  stfld : 
"It  is  pecuniary  injury  resulting  to  the  wife 
and  next  of  kin  which  is  to  be  estimated ; 
but  the  injury  to  the  husband,  when  it  is  the 
wife  whose  death  has  been  caused  by  the  de- 
fendant's act,  is  not  spoken  of  as  a  ground  of 
damages.  And  the  husband  is  not  embraced 
within  the  description  of  next  of  kin  of  his 
wife.  Husband  and  wife,  as  such,  are  not 
kin  to  each  other  in  a  legal  sense,  and  the 
husband  cannot  take  under  a  settlement 
limited  to  the  next  of  kin  of  his  wife.  Wait 
▼.  yfait,  8  Yes.  Jr.  244,  and  wfU  (a)  in 
Sumner's  edition;  Oarriek  y.  Camden^  14 
Ves.  Jr.  872;  2  Kent,  Com.  5th  ed.  186." 

This  decision  was  affirmed  in  Drake  y. 
Qilmore,  52  N.  Y.  889,  892.  It  was  cited  and 
approved  by  the  supreme  court  of  Tennessee 
in  Trajfiyrd  y.  Adams  Exp.  Co.,  8  Lea,  111, 
where  that  court  said :  "  In  the  New  York 
statute,  the  recovery,  as  we  have  seen,  was 
compensation  for  the  pecuniary  injury  to  the 
widow  and  next  of  kin,  not  damages  for  the 
injury  to  the  person  killed,  and  it  therefore 
followed  logically  that  a  husband  had  no  in- 
terest in  any  recovery  for  the  death  of  his  wife 
until  the  law  was  changed  so  as  expressly 
to  include  him.  The  same  result  would 
follow  under  our  statute  if  the  recovery  was, 
either  in  whole  or  in  part,  as  compensation 
for  the  injury  to  the  widow  and  next  of  kin, 
to  the  extent  of  so  much  of  the  recovery. " 

In  ffaraden  v.  Larrabee,  118  Mass.  480,  431, 
Mr,  Justice  Gray,  then  chief  Justice  of  the 


supreme  judicial  court  of  Massachusetts,  in 
considering  a  devise  to  ''the  next  of  kin^  of 
a  husband,  "  to  those  persons  to  whom  the 
property  would  go  provid^id"  he  "owned  the 
property  and  died  without  issue  and  in- 
testate,'' thus  laid  down  the  rule  for  the 
definition  of  the  term  *'next  of  kin."  He 
said :  ''The  words  'next  of  kin*  are  limited 
in  lef;al  meaning,  as  in  common  use,  to  blood 
relations,  and  do  not  include  a  husband  or  a 
wife,  unless  accompanied  by  other  words 
clearly  manifesting  a  purpose  to  extend  their 
signification ;  and  the  mere  addition  of  a  ref- 
erence to  the  statute  of  distributions  is  not 
sufficient.  Withy  y.  Mangles,  4  Beav.  858, 
10  Clark  &  F.  216 ;  2  Jarmau,  Wills,  8d  £ng. 
ed.  96." 

This  rule  commends  itself  to  our  judgment 
as  sound  and  just.  There  are  no  other  words 
in  the  Kansas  statutes  relating  to  this  right 
of  action  that  clearly  manifest  a  purpoee  to 
extend  the  legal  and  commonlY  accepted 
meaning  of  the  words  ''next  of  kin."  Ac- 
cording to  that  meaning,  the  husband  is  not 
of  the  next  of  kin  to  his  wife,  nor  the  wife 
to  the  husband,  because  they  are  not  blood 
relations ;  and  the  widower,  Thomas  McGillp 
was  not  a  proper  party  to  this  action. 

There  are  man^r  other  errors  assigned  in 
this  record,  but,  in  Yiew  of  the  fact  that  the 
case  must  be  retried,  and  that  the  eYidence 
upon  the  second  trial  may  Yary  materially 
from  that  now  presented,  it  is  unnecessary  to 
consider  them. 

The  judgment  beUno  is  reversed,  with  costo^ 
and  the  cause  remanded,  with  directions  to 
grant  a  new  trial. 


MICHiaAN  SUPREME  COURT. 


Hiram  M.  HIGH 

t>. 
AMERICAN  WHEEL  CO.  et  oi.,  Appts., 

and 

FIFTH  NATION  A.L  BANK  of  Grand  Rap- 

ids  et  al. ,  Appellees, 


.Mloh.. 


.) 


One  of  seToral  perMme  whose  claims  fbr 
both  eztstins  indebtedness  and  liabllp 
it y  as  indorser  are  secured  bgr  a  trust 
mortg^ai^f  but  who  has  received  a  part  of  the 
amount  due  on  one  daim  from  other  sources,  is 
not  obliged  to  deduct  the  amount  so  received 
from  the  amount  oriffinaUy  secured  In  order  to 
obtain  the  amount  on  which  he  is  entitled  to  a 
dlYidend  on  each  claim,  where  the  property  is 
insufficient  to  pay  all  the  claims  in  full,  but  he  is 
entitled  to  a  dividend  on  each  claim  for  its  total 
amount  as  secured  by  the  mortffaire,  subject  to 
the  proviso  that  this  should  not  exceed  the 
amount  actually  remaining  due  on  such  claim. 

(November  17, 1808.) 


APPEAL  by  defendants,  the  American 
ii.  Wheel  Company  et  cU. ,  from  a  decree  of 
the  Circuit  Court  for  Lincoln  County  fixing 
the  amount  of  the  respective  diyidends  to  be 
paid  to  the  mortgagees  under  certain  mort- 
gages which  hadl)een  executed  by  the  Sco> 
Held  Bugffy  Company  to  Hiram  M.  High  to 
secure  debts  due  to  defendants.     Modified. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs,  H.  E.  Walbrid^e  and  Morris, 
Ifewbermr   A   Curtis*    for    appellants: 

The  Fifth  National  Bank  is  only  entitled 
to  receiye  a  diyidend  upon  the  amount  act- 
ually due  it  after  deducting  the  $12,906.18 
paid  by  the  makers  of  the  notes  whidi  had 
been  indorsed  by  the  buggy  company  to  it. 

Each  note  indorsed  by  the  8cofleld' Buggy 
Company  was  a  separate  claim  against  iC  if 
the  maker  did  not  pay  it.  When  a  note  waa 
paid  a  distinct  claim  against  the  aasiirnor 
was  paid,  and  not  a  part  of  a  claim,  '^he 
claim  was  discharged,  and  for  it  how  can  it 
be  said  that  the  bank  had  a  claim  against  the 
Scofleld  Buggy  Company? 


KoTE.— The  above  case  Is  peculiar  in  its  facts  and  [  ject  in  this  series,  see  People  y.  Bemin^ton  (N.  Tj 


decides  a  valuable  point  m  respect  to  the  rights  of 
creditors  to  dividends  under  an  insufficient  trust 
deed.  For  somewhat  similar  decisions  on  this  sub- 
81  L.  R.  A. 


8  L.  R.  A.  456;  Third  Nat.  Bank  of  Detroit  v.  Haug 
(Mich.)  11  L.  R.  A.  8S7;  Meyer's  Assignment  (Wta.) 
U  L.  R.  A.  841. 


i8oa. 


High  t.  Ambbicah  Whbsl  Co. 


att 


These  creditors  are  all  secured  by  the  same 
loatnimeiit.  They  are  all  mort|^gee8,  in  a 
^ense.  From  the  mortgages  it  is  clear  that 
the  mortgagor  intended  to  secure  all  alike, 
"treat  all  alike ;  and  for  that  purpose  put  them 
«1I  together  on  the  same  footing.  Equality 
is  equity ;  and  their  creditors  should  be  com- 
pelled to  do  equity  among  themselves. 

Smith's  App.  74  Pa.  191 ;  Wall's  Cam,  84 
Pa.  101 ;  Midgcleu  ▼.  Sloc<nnb,  2  Abb.  Pr.  N. 
«.  876 ;  Third  Nat.  Bank  of  BaUinum  ▼. 
Lanahan,  66  Md.  461. 

After  the  mortgage  was  executed  and  be- 
fore proof  was  made,  the  claim  of  the  Fifth 
National  Bank  was  satisfied  to  the  extent  of 
f8,295.20,  by  the  makers  of  the  paper  it  held 


(indorsed  to  it  by  the  Scofleld  ouggy  Com 
pany),  paying  that  amount,  leaving  a  re- 
mainder due  it  at  the  time  of  making  such 


proof  of  only  $14,262.99. 

Under  these  circumstances,  if  the  principle 
•of  Sahiar  ▼.  Loring,  6  Gush.  587,  is  to  obtain, 
then  a  dividend  can  only,  at  the  farthest, 
be  allowed  on  $14,262.99. 

Where  a  drawer  and  indorser  of  notes  had 
twth  become  bankrupt,  and  the  creditors  had 
received  a  dividend  of  six  shillings  in  the 
pound  under  the  commission  against  the  in- 
dorser, it  was  held  that  they  could  only  prove 
the  remaining  fourteen  shillings  under  the 
•commission  against  the  drawer. 

Choper  v.  Pepys,  1  Atk.  106. 
'  A  gave  a  promissory  note  for  two  hundred 
pounds,  payable  to  B  or  order.  B  indorsed 
It  to  C,  who  indorsed  it  to  D.  A,  B  and  C 
became  bankrupts,  and  D  received  five  shil- 
lings in  the  pound  on  a  dividend  made  by 
the  assignees  of  A.  D  was  allowed  as  a 
•creditor  for  one  hundred  and  fifty  pounds 
only,  out  of  B's  effects. 

Ex  parte  Lrfebevre,  2  P.  Wms.  407.  See 
«l80  &  parte  Leeri,  6  Ves.  Jr.  644;  JQe 
j}€^rte  Royal  Bank  cf  Scotland,  19  Ves.  Jr. 
^10 ;  Ek  parte  Hornby,  1  DeO.  69 ;  Ex  parte 
Taylor,  1  DeG.  &  J.  802 ;  Ex  parte  Barrett, 
1  Qlyn  &  J.  827 ;  Ex  parte  Bum,  2  Rose,  65 ; 
Ex  parte  Holmes,  1  Mont.  &  Ch.  801 ;  Be 
Dunne,  7  Ir.  Ch.  Rep.  285. 

Where  the  creditor  of  an  insolvent  estate 
of  a  deceased  person  holds  a  mortgage  or  other 
•collateral  security  for  his  debt,  which  he  re- 
ceived from  his  debtor,  he  cannot  be  admitted 
to  prove  his  debt  except  for  the  balance 
which  may  remain  after  deducting  the  value 
•of  the  security. 

Bristol  County  Sao,  Bank  v.  Woodward, 
187  Mass.  412. 

In  Indiana  it  was  held  that  a  creditor  of 
4m  intestate,  whose  debt  was  secured  by 
mortgage  on  real  estate,  after  having  ex- 
hausted the  mortgage  security,  is  entitled, 
as  to  the  remaining  part  of  his  demand,  to 
«hare  only  pro  rata  with  general  creditors  in 
the  fund  arising  from  the  sale  of  the  personal 
estate. 

La  Plante  v.  Oonf>ery,  98  Ind.  499. 

Such  is  the  rule  in  North  Carolina. 

First  Noit.  Bank  of  Charlotte  v.  Alexander, 
«5  N.  C.  852. 

Also  in  Tennessee. 

Fiel4s  V.  Wheatley,  1  Sneed,  851 ;  Winton 
w.  Eldridffe,  8  Head,  860. 

So  the  same  rule  prevails  in  England. 
JlIib&A. 


Greenwood  v.  Taylor,  1  Russ.  AM.   186; 

Took  V.  ,  2  Dick.  786. 

Messrs,   Earle  A  Hyde«  for  appellees  : 
The  mortgages  are  direct  and  positive  un- 


dertakings on  the  part  of  the  Scofield  Buggy 
"  .  k^  to  pay  the  indorsed  paper  as  well 
as  the  mdebtedn 


Company  to  pa;^  the  indorsed  paper  as  wel 

for  the  money  loai 
directly  to  it  by  the  bank.  Thua  at  the 
time  the  mortgages  were  eiven  this  contract 
changed  the  contingent  liability  into  a  direct 
one. 

The  rights  of  the  bank  were  of  precisely 
the  same  nature  here  as  they  would  have  been 
if  the  bank  had  had  a  separate  mortgage 
given  at  the  same  time  that  separate  mort- 
gages were  given  to  the  other  creditors  se- 
cured by  the  mortgage  to  High. 

Adams  v.  Niemann,  46  Mich.  186 ;  Walker 
V.  White,  60  Mich.  429 ;  Lyon  v.  Ballentine, 
68  Mich.  99. 

This  is  no  more  than  saying  that  if  the 
bank  was  the  only  mortgagee  of  the  property 
of  the  Scofield  Buegy  Company ;  and  the  in- 
debtedness secured  by  such  mortgage  was  the 
same  as  it  is  in  the  present  case :  and  it  had 
collected  a  portion  of  that  indebtedness  from 
paper  on  which  the  Scofield  Buggy  Company 
was  indorser  just  as  it  has  done  here,— it 
would  be  entitled  to  resort  to  its  mortgage, 
and  if  necessary  sell  all  the  property  covered 
by  the  mortgage,  to  pay  the  balance. 

Appellant's  contention  is,  substantially, 
that  if  I  hold  the  notes  of  A,  B,  C,  and  D, 
secured  by  a  mortgage  given  by  A,  and  the 
notes  of  B,  C,  ana  D  are  paid  by  them 
respectively,  I  can  only  resort  to  one  fourth 
of  the  mortgaged  property  to  obtain  payment 
of  the  note  of  ^.  This  court  held  the  con- 
trary. 

MclnHre  v.  Conrad,  98  Mich.  626. 

The  mortgagee  is  entitled  to  hold  his  se- 
curity until  he  had  obtained  full  satisfaction 
of  his  debt,  or  until  the  full  performance  of 
the  conditions. 

Thurber  v.  Jewett,  8  Mich.  802 ;  Sehv^am 
V.  Sears,  Walk.  Ch.  nO ;  Storey  v.  Duiton, 
46  Mich.  589. 

Mr,  Hiram  HL  Hi^ h  in  propria  persona. 

Hooker*  Ch,  J.,  delivered  the  opinion  o' 
the  court : 

The  Scofield  Buggy  Company,  being  in- 
debted to  various  persons,  executed  two  mort- 
gages— one  of  real  estate,  the  other  of  ohat- 
tels— to  the  complainant,  as  trustee.  The 
real -estate  mortgages  stated  that :  **  Whereas, 
the  said  Scofield  Buegv  Company  is  indebted 
to  the  parties  named  below  in  the  sums  re- 
spectively below  named,  and  are  liable  as 
indorsers  upon  certain  customers*  and  busi- 
ness papers  discounted  and  used  by  sundnr 
corporations  and  persons  us  below  stated, 
to  wit."  Here  followed  a  list  of  the  credit- 
ors, with  the  amount  of  indebtedness  due 
to  each,  following  his  name,  including: 
**  Fifth  National  Bank,  Grand  Rapids,  Mich- 
igan, $5,500,— and  are  liable  to  said  Home 
Savings  Bank,  as  indorser  upon  commercial 
paper  discounted,  in  the  sum  of  $8,925.15, 
and  for  a  like  indorsement  of  paper  dis- 
counted at  Fifth  National  Bank,  Orand 
Rapids,  to  the  amount  of  $19,000:  Now, 
therefore,  the  said  first  party,  for  and  in  con- 
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Bideration  of  the  said  indebtedness  and  lia- 
bilities to  said  parties,  and  in  consideration 
of  one  dollar  to  it  in  liand  paid  by  said 
Hiram  M.  High,  trustee,  party  of  the  second 
part,   has  granted,"  etc.,     **.     .  unto 

the  said  Hiram  M.  High,  trustee,  party  of 
the  second  part,  and  to  his  successors  and  as- 
signs: .  .  .  provided,  always,  and  these 
presents  are  upon  the  express  condition,  that 
the  said  first  party  shall  well  and  truly  pay, 
or  cause  to  be  paid,  to  each  and  all  of  said 
parties,  or  the  said  trustee  for  them,  the 
amount  so  due  to  them,  respectively,  with 
interest  thereon,  and  shall  well  and  truly 
discharge,  or  cause  to  be  discharged,  eacn 
and  every  such  contingent  liablhtjr,"  etc. 
The  chattel  mortgage  contained  similar  re- 
citals and  provisions.  Boon  after  making 
these  mortgages,  the  Scofleld  Buggy  Com- 
pany made  an  assignment  for  the  oenefit  of 
creditors.  Under  the  decision  of  this  court 
in  Am&riean  Wheel  Co,  y.  Scojidd  Buggy  Co, , 
89  Mich.  15,  the  receiver  paid  over  to  the 
trustee  the  amount  realized  by  him  upon  sale 
of  the  property  mortgaged.  It  may  be  said, 
in  passing,  that  such  payment  was  resisted 
upon  the  ground  that  the  Fifth  National 
mnk  had  received  several  thousand  dollars 
upon  the  discounted  paper  alluded  to  in  the 
mortgages,  and  it  was  contended  by  the  re- 
ceiver that  this  sum  should  be  deducted  from 
the  claim  of  the  Fifth  National  Bank,  and 
should  lessen  the  amount  to  be  paid  to  the 
trustee.  The  court  held  that.  Inasmuch  as  the 
amount  realized  from  the  property  was  inade- 
quate to  pay  the  claims  secured  upon  it,  the 
trustee  was  entitled  to  the  whole  fund,  and 
that  it  was  of  no  concern  to  the  receiver  how 
it  was  divided  among^  the  secured  creditors. 
In  this  case  the  claim  is  made  that  the  amount 
received  by  the  Fifth  National  Bank  should 
be  deducted  from  its  original  claim,  and  that 
the  reduced  amount  should  constitute  its 
credit,  for  the  purpose  of  the  apportionment 
of  the  fund  among  the  creditors.  The  cir- 
cuit court  held  otherwise,  and  two  of  the  de- 
fendants, Julius  F.  Pratt  and  the  American 
Wheel  Company,  appeal. 

The  former  decision  recognizes  the  rule 
that  a  mortgagee  is  entitled  to  the  whole 
mortgaged  property  as  security  for  his  debt. 
While  payment  of  a  part  reduces  the  debt, 
it  proportionately  increases  the  value  of  the 
security.  And,  had  the  claim  of  the  Fifth 
National  Bank  been  fully  paid,  the  trustee 
would  still  have  been  entitled  to  the  full 
fund,  if  required  to  pay  the  other  secured 
claims.  Such  decision  also  says  *^the  mort- 
gages given  to  High,  in  trust  to  secure  the 
several  creditors  therein  named,  the  several 
debts  due  to  them,  respectively,  are  valid  se- 
curities in  the  trustee's  hands."  Equitably, 
each  creditor  had  a  mortgage,  concurrent  in 
point  of  time  with  the  otEers,  for  the  amount 
of  his  debt  This  statement  should,  perhaps, 
be  qualified  by  the  fact  that  the  mortgage 
separated  the  claims  based  upon  indorsed 
paper  from  other  indebtedness  held  bv  the 
same  creditor.  As  to  such,  we  think  the 
creditor  stood  in  the  position  of  holding 
separate  mortgages  for  the  two  claims,  the 
effect  of  which  would  be  that  the  full  pay- 
ment of  either  would  extinguish  the  security 
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of  the  creditor  upon  that  claim.  In  other 
words,  it  could  not  be  used  to  increase  hi» 
percentage  upon  the  other  claim,  but  until 
a  claim  was  extinguished  he  would  be  en- 
titled to  apply  the  full  share  of  the  security 
for  that  claim,  as  provided  by  the  terms  of 
the  mortgage,  to  the  payment  of  the  balanoe^ 
of  such  claim.  If  $19,000  was  the  amount  of 
such  indebtedness,  that  sum  was  to  be  used 
in  computing  the  dividend  to  be  applied  U> 
the  payment  of  such  claim,  although  a  part 
of  the  claim  had  been  paid,  so  long  as  the 
payment  had  not  been  made  from  the  mort- 
gaged property.  This  is  but  the  application 
of  the  common  doctrine  that  a  person  is  en- 
titled to  the  whole  of  his  security.  It  may 
be  said  that  the  aggregate  of  discounted 
paper  should  not  be  treated  as  one  debt«  and 
that  each  note  discounted  should  be  consid- 
ered as  a  separate  and  distinct  mortage :  the 
security  and  debt  to  be  extinguished  to  the 
amount  of  such  paper,  when  paid.  The 
mortgage  secures  many  claims.  It  does  not 
specify  the  items  which  go  to  make  up 
the  amount  secured,  except  generically.  U 
groups  one  class  of  plaintiff's  claims  under 
the  name  of  **  indebtedness  f  another,  under 
the  name  of  ** liabilities.**  It  does  not  item- 
ize the  specific  items  of  indebtedness,  or  the 
several  papers  discounted,  which  go  to  make 
up  the  $19,000  liability.  It  may  be  that 
each  represents  a  single  transaction,  but,  if 
not,  why  not  treat  the  $«5,500  indebtedness 
as  several  debts,  if  the  discounted  paper  i» 
to  be  so  treated?  Again,  if  such  a  construc- 
tion of  the  mortgage  can  be  adopted,  it  i» 
apparent  that  the  creditor  having  an  indebt- 
edness of  a  single  item  has  an  advantage 
over  the  one  whose  claim  is  made  up  of 
money,  for  while  the  fonner  may  have  the 
benefit  of  his  whole  security,  to  the  last 
dollar  of  his  claim,  the  latter  must  submit 
to  having  it  reduced  every  time  that  one  of 
the  items  of  his  indebtedness  is  paid  in  full. 
If  such  is  the  law,  why  should  not  the  doc- 
trine be  applied  in  cases  where  several  dis- 
tinct notes  are  secured  by  od«  mortgage  f 
We  think  that  the  mortgagor  settled  the 
question  of  how  these  items  should  be  treated 
when  he  gathered  them  into  groups.  Thence- 
forth, the  creditor  had  the  right  to  treat 
them  as  two  claims.  It  cannot  be  said  that 
security  for  an  indebtedness  as  indorser  i» 
any  less  a  security  than  security  for  another 
as  maker  of  a  paper.  It  may  be  admitted  that 
the  holder  of  the  former  has  an  advantage 
over  the  holder  of  the  latter,  for  the  leasoi^ 
that  he  has  a  claim  upon  the  maker  of  the 
paper,  but  the  security  is  none  the  less  his, 
nor  is  it  goyemed  by  any  other  rule  than 
that  of  the  other.  The  mortgagor  has  seen 
fit  to  give  him  such  advantage.  If  he  could 
lawfully  do  this,  the  creditor  cannot  be  de- 
prived of  the  legitimate  benefit  of  such  se- 
curity. He  may  be  required  to  resort  to  the 
maker  of  the  paper  first,  or  yield  up  his  ad- 
ditional security  for  the  general  good,  but  he 
cannot  be  deprived  of  the  security  which  the 
mortgage  gives  him,  except  by  its  applica- 
tion upon  his  debt.  In  EverUon  v.  iooth,  1^ 
Johns.  486,  it  is  said  by  Spencer,  «/.,  that 
"the  equitable  rule  that  the  creditor  must 
exhaust  his  exclusive  security  before  resort- 
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ing  to  that  which  Is  common  is  not  to  be  en- 
forced, if  it  will  in  the  least  impair  the  prior 
creditor's  right  to  raise  his  debt  out  of  both 
funds."  And  he  adds,  **!  know  of  no  prin- 
ciple of  equity  which  can  take  from  him  any 
part  of  his  security,  until  be  is  completely 
satisfied."  Bee  also  Story,  £q.  Jur.  g  633. 
Ill  Ma9on  ▼.  Bogf,  2  Myl.  &  G.  448,  Lord 
Coitenham  says,  in  a  case  of  administration 
of  tlie  insolvent  estate  of  a  deceased :  "  A 
mortgagee  has  a  double  security.  He  has  a 
right  to  proceed  against  both.  Why  he 
should  be  deprived  of  this  right  because  the 
creditor  dies,  is  not  very  easy  to  see."  In 
Cfreenwod  y.  Taylor,  t  Russ.  &  M.  185,  it  is 
said :  ''This  court  is  not  to  depart  from  its 
own  established  practice,  and  vary  the  con- 
tract between  a  mortgagee  and  mortgagor  by 
analogy  to  a  rule  which  has  been  adopted 
by  a  court  having  a  peculiar  jurisdiction, 
established  for  aaministering  the  property 
of  traders  unable  to  meet  their  engagements, 
which  property  that  court  found  it  proper 
and  rif;ht  to  distribute  in  a  particular  man- 
ner, diiterent  from  the  mode  in  which  it 
would  have  been  dealt  with  in  the  court  of 
chancery.  .  .  .  We  are  asked  to  alter 
the  contract  between  the  parties  by  depriving 
the  secured  creditor  of  one  of  his  remedies, 
viz.,  the  right  of  standing  upon  his  securities 
until  they  are  redeemed."  See  also  case  of 
People  v.  BemingUm,  121  K.  Y.  828,  8  L.  R. 
A.  458.  In  MiUer'e  App.,  85  Pa.  481 :  **  A 
debtor  executed  a  general  assignment  for  the 
benefit  of  creditors.  Subsequently,  be  be- 
came entitled  to  a  legacy,  which  was  at- 
tached and  recovered  by  one  of  his  creditors 
for  whose  benefit  the  assignment  was  made. 
Held,  that  such  creditor  was  nevertheless  en- 
titled to  a  dividend  out  of  the  assigned  es- 
tate on  the  whole  amount  of  his  claim  at  the 
time  of  the  execution  of  the  assignment." 
And  further:  "A  creditor  is  entitled  to  a 
dividend  under  an  assignment,  not  merely 
as  a  creditor,  but  as  an  equitable  owner  of 
the  assigned  estate,  and  the  extent  of  his 
ownership  is  fixed  by  the  nmount  of  his  claim 
when  the  assignment  is  made. "  To  the  same 
effect  is  Kein^e  App,  27  Pa.  42.  The  case  of 
Midgdey  v.  SUxsomb,  82  How.  Pr.  427,  recog- 
nizes the  dootrine,  but  applied  the  rule  con- 
tended for  in  this  case,  in  view  of  the 
peculiar  terms  of  the  assi gunmen t.  The  case 
of  TfiirdNai,  Bank  ofBaltimm'e  v.  Lanahan, 
66  Md.  461,  is  relied  upon  to  support  com- 
plainant's contention.  In  that  case  a  gen- 
eral assignment  was  made  to  a  trustee  for 
the  benefit  of  creditors.  Among  the  amounts 
were  some  notes  which  had  been  deposited 
with  complainant,  a  bank,  as  collateral 
security,  to  obtain  advances  upon  the  debt- 
or's notes.  Upon  these  notes  the  bank 
realized  largely  before  filing  its  claim. 
The  court  held  that  the  amount  should 
be  deducted  from  the  amount  claimed  by 
the  bank,  saying,  ^'It  is  simply  a  case 
where  a  portfon  of  a  debt  is  paid  by  property 
of  a  debtor  which  had  been  pledged  to  se- 
cure its  payment. "  But  in  the  present  case 
the  attempt  is  made  to  deprive  a  party  of  a 
portion  of  his  security  because  the  debt  se- 
cured has  been  partly  paid,  although  that 
payment  was  not  made  from  the  property 
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mortgaged.  We  think  that  the  Fifth  Na- 
tional Bank  would  be  entitled  to  a  dividend 
based  upon  each  of  its  two  claims,  subject 
to  the  proviso  that  neither  should  exceed  the 
amount  remaining  due  upon  such  claim.  Aa 
we  are  unable  to  determine  from  the  record 
whether  the  amount  apportioned  to  the  Fifth 
National  Bank,  if  rightly  spplied  upon  its 
claims,  would  more  uian  liquidate  either  of 
such  claims,  we  are  unable  to  do  more  than 
to  indicate  the  principles  upon  which  such 
fund  shall  be  apportioned.  The  cause  toitt 
therefore  be  remanded  to  the  circuit  court, 
in  chancery,  to  distribute  the  fund  in  accord- 
ance with  the  views  herein  expressed.  The 
Fifth  National  Bank  will  recover  its  costs  of 
this  court  from  the  fund. 

lionif  and  Grant*  JJ.,  concurred. 

Montfromery*  J.,  dissenting: 
On  the  19th  of  September,  1890,  the  Sco- 
field  Buggy  Company  executed  two  con- 
current and  collateral  mortgages  to  the 
complainant  as  trustee  for  certain  named 
creditors.  One  mortgage  was  upon  real  es- 
tate; the  other,  upon  personal  property. 
The  real -estate  mortgage  contained  the  fol- 
lowing recitation :  **  Whereas,  the  said  Sco- 
Deld  Bugey  Company  is  indebted  to  the  par- 
ties in  the  sums  respectively  next  below 
named,  and  are  liable  as  indorsers  upon  cer- 
tain customers'  and  business  papers  dis- 
counted and  used  by  sundry  corporations  and 
persons  as  below  stated,  to  wit."  Here  fol- 
lowed a  list  of  creditors,  including  the  Fifth 
National  Bank  of  Grand  Rapids,  $5,500,  and 
the  further  statement:  **And  are  liable  for 
indorsement  of  paper  discounted  at  the  Fifth 
National  Bank,  Grand  Rapids,  to  the  amount 
of  $19,000."  The  mortgage  was  upon  the 
condition  that  if  "the  said  first  party  shall 
well  and  truly  pay,  or  cause  to  be  paid,  to 
each  and  all  of  said  parties,  or  to  said  trustee 
for  them,  the  amounts  so  due  to  them,  with 
interest  thereon  and  shall  well  and  truly  dis- 
charge, or  cause  to  be  discharged,  each  and 
every  such  contingent  liability,  on  or  before 
the  nrst  day  of  October,  1890,  and  shall  also 
pay,  or  cause  to  be  paid,  all  taxes  and  assess- 
ments, of  whatever  nature,  which  may  be 
levied  upon  said  premises  above  described, 
as  soon  and  as  often  as  the  same  may  become 
due  and  payable,"  **then  these  presents  and 
said  indebtedness  shall  cease,  and  be  nuU 
and  void."  The  mortgage  contained  a  fur- 
Uier  express  stipulation  to  **  pay  said  amount, 
with  interest,  and  discbarge,  or  cause  to  be 
discharged,  said  contingent  liabilities,  as 
above  provided. "  The  chattel  mortgage  con- 
tained the  same  recitation  as  to  indebtedness, 
and  stated  that  the  mortgage  was  given  for 
the  purpose  of  ''securing  said  debts,  and  the 
interest  thereon,  to  said  parties  thereof, 
Jointly  and  severally,  and  for  the  purpose  of 
securing  said  contingent  liability,  and  each 
and  every  one  of  them,  jointly  and  several  ly, 
equal  with  the  said  other  indebtedness."^ 
The  trustee  has  realized  from  the  securi- 
ties a  sum  insufficient  to  pay  the  whole  in- 
debtedness due  and  owing  to  the  creditors 
secured  by  the  mortgage,  and  remaining  un- 
paid.     It   appears   that  a   portion   of  the 
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flO.OOO  of  the  notes  held  by  Die  Fifth  Na- 
il ODal  Bank  was  paid  by  the  makers  of  the 
notes  which  had  been  indorsed  by  the  mort- 
gagor ;  and  tlie  question  presented  is  whether, 
in  the  distribution  of  the  avails  of  the  se- 
curities, the  bank  is  entitled  to  its  pro  rata 
share  upon  the  sum  which  the  mortgage  was 
originally  given  to  secure,  or  upon  the 
amount  remaining  due  and  unpaid  of  the 
<x>l lateral  notes,  Mded  to  the  amount  of  its 
•original  indebtedness.  I  think  it  clear  that 
the  distribution  should  be  made  upon  the 
basis  of  the  amount  remaining  due  to  the 
creditors  when  the  fund  comes  nito  the  hands 
•of  the  trustee.  The  effect  of  the  mortgage 
was  not  to  transfer  to  the  creditors  the  prop- 
<erty  named,  in  aliquot  parts,  proportioned  to 
the  amount  then  owing  by  the  mortgagor  to 
the  parties,  and  upon  which  the  mortgagors 
were  contingently  liable;  but  it  was  given 
AS  a  security  which  applied  equally  as  to  all 
indebtedness.  Many  of  the  items  of  indebt- 
edness due  to  the  bank  were  paid  and  dis- 
•charged  bv  the  makers  of  the  obligations. 
This  discnarged  the  indebtedness,  and  re- 
lieved the  buggy  company  of  the  contingent 
liability,  when  the  indebtedness  ceased, 
the  security,  of  necessity,  ceased  to  exist  as 
a  security  for  the  payment  of  that  indebted- 
ness. At  the  time  when  the  fund  was  ready 
for  distribution,  the  indebtedness  to  the  bank, 
which  was  originally  $22,698.18,  had  been 
reduced  by  payments  made  by  the  makers  of 
the  paper  indorsed  by  the  Scofield  Buggy 
•Company  amounting  to  $8,225.20,  leaving  a 
balance  due  of  $lC262.99.  To  the  extent 
that  the  paper  bad  been  retired,  the  security 
had  fulfilled  its  purpose,  which  was  to  in- 
demnify the  bank  against  loss  upon  each  of 
the  items  of  paper.  The  mortgage  did  not 
fix  the  indebtedness,  or  create  any  indebted- 
ness. It  was  simply  intended  as  security  for 
the  direct  indebtedness,  and  as  an  indemni- 
fication against  loss  upon  paper  upon  which 
the  buggy  company  was  contingently  liable. 
The  case  does  not  fall  within  that  class  of 
<:ases  to  which  Third  Nat.  Bank  of  Detroit  v. 
HauQ,  82  Mich.  (JOT,  11  L.  R.  A.  827,  and 
SoutTiem  Michigan  J9at,  Bank  v.  Bvles,  67 
Mich.  296,  belong,  in  which  it  is  held  that 
«  creditor  holding  two  securities  will  not  be 
required  to  relinquish  either  before  he  is  en- 
titled to  enforce  the  other.  The  cases  pro- 
•ceed  upon  the  ground  well  stated  by  Mr. 
Justice  Cahill,  namely,  that  the  holders  of 
the  security  would  have  a  legal  right  to  pro- 
•ceed  against  the  debtor  personally,  and  real- 
ize from  him  the  whole  amount  of  his  debt, 
or  as  much  as  he  could,  without  reference  to 
his  security.  That  was  true  of  the  case  then 
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under  consideration,  which  was  a  case  of 
general  assignment,  and  the  creditor  proving 
his  claim  being  one  who  held  collateral  se- 
curity for  the  amount  of  the  debt.  The  same 
reasoning  was  adopted  by  Gray,  J.,  in  Poo- 
pie  V.  Bennington,  121  K.  T.  828,  8  L.  R.  A. 
458,  in  which  case  it  was  said :  **•  The  agree- 
ment between  the  debtor  and  the  creditor  was 
that  a  debt  should  be  paid.  That  debt  is  a 
definite  quantity,  and  nothing  less  than  its 
full  amount  can  be  said  to  be  the  debt.  It 
is  not  altered  or  affected  in  its  amount  be- 
cause the  creditor  may  hold  some  collateral 
security.  That  is  not  a  factor  of  the  debt ; 
but  merely  an  incident  to  the  debt.  The 
very  force  and  meaning  of  a  collateral  secur- 
ity are  in  the  idea  of  a  guaranty  of  the  per- 
formance of  the  principal  agreement  which 
was  to  pay  the  debt.  ...  As  between 
the  creditor  and  his  debtor,  the  latter  oould 
not  compel  the  former  to  resort  first  to  his 
collaterals  before  asserting  his  claim  by  a 
personal  suit.  .  .  .  Then  on  what  prin- 
ciple can  we  hold  that  because  the  debtor 
becomes  insolvent  the  contract  with  hia  cred- 
itor is  changed,  and  that  the  creditor  cannot, 
under  those  circumstances,  enforce  his  direct 
claim  against  the  debtor  until  he  has  realized 
on  his  securities?"  It  was  held,  in  accord- 
ance with  the  doctrine  of  Third  Nat.  Bank 
of  Detroit  v.  Haug,  that  the  creditor's  right 
could  not  be  so  postponed.  But  this  case  is 
different.  Certainly,  the  bank  here  could 
not  proceed  against  the  Scofield  Bug^ry  Com- 
pany  upon  the  notes  which  are  extinct  by 
reason  of  their  pavment  by  the  makers.  Tlie 
security,  which  is  a  mere  incident  to  the 
debt,  is  a  security  for  the  unpaid  portion  of 
the  indebtedness.  No  case  is  cited,  nor  have 
I  been  able  to  find  one,  in  which  it  has  been 
held  that  a  debt  which  has  been  paid  and 
discharged  can  be  revived  and  resuscitated 
for  the  purpose  of  enabl  ing  the  former  holder 
to  avail  himself  of  a  security  for  its  pay- 
ment Much  less  can  I  discover  any  equity, 
of  any  reason  in  principle,  for  holding 
that  an  engagement  for  indemnity,  although 
coupled  with  a  security  for'tlM  payment  of 
a  debt,  can  be  made  use  of  to  enlarge  the 
debt,  and  to  swell  the  dividend  which  the 
holder  of  the  security  is  entitled  to  receive, 
as  against  those  ooncurrentlv  secured  either 
by  the  same  instrument  or  otherwise.  Li  my 
opinion,  the  decree  below  should  be  reversed, 
and  one  entered  in  this  court  in  accordance 
with  these  views. 


MeGhraih,    «/..   concurred   with 
Y.J. 


0TATB  ▼.  WiLLIAMiOa; 
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STATE  of  MiBflonri,  Beipi., 

J.  A.  WILLIAMSON,  Appt. 
(«^ Ho. ..) 

1.   An  a«al|fii]iient  bgr  *  mallFearrier  In 

the  pofltoffloe  department  of  a  month's  salary  not 
yet  earned  to  TOld,  as  aflrainst  public  policy. 
9*  A  mailFcrarrigrla  not  guilty  of  embe** 
danMni  bgr  appropriatlnif  to  bis  own 
ve  salarj'  enmed  by  bimy  although  he  had 
made  a  Told  aasiflmment  thereof  before  It  was 
earned  and  taken  an  appointment  an  airent  from 
the  aaslanee  to  collect  ft  for  the  latter,  since  be 
was  not  In  fact  an  agent  In  oolleotlnff  the  mon«y, 
»coau>e  the  assignment  was  void. 

(November  SI,  18B0L> 

APPEAL  by  defendant  from  a  judgment  of 
the  Crimioal  Court  for  Jackson  County 
convicting  him  of  larceny  and  embezzlement 
•Secerned. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  L.  F.  Bird  and  A.  F.  Smith,  for 
appellant: 

The  contracts  in  question  were  in  contrayen- 
iion  of  the  United  Btates  stotutes. 

U.  8.  Rev.  Stat.  §§  8477,  8787;  Stanford  v. 
Loekteood,  24  Hun.  201:  United  States  v.  QillU, 
"95  U.  8.  407,  418,  24  L.  ed.  508,  604;  Buffalo 
Bayou,  B,  db  G.  R.  Oo.  v.  United  StaUs,  16- 
Ou  CI.  288;  Enoin  v.  United  States,  07  U.  8. 
^92,  24  L.  ed.  1065;  Spofford  v.  Kirk,  97  U.  8. 
484,  24  L.  ed.  1082:  Burke  v.  Child  {"lYist  v. 
ChiUr'),  88  U.  8.  21  WaU.  441.  22  L.  ed.  628; 
Goodman  v.  IfiNaek,  102  U.  8.  556,  26  L.  ed. 
^29;  JteKnight  v.  United  States,  98  U.  8.  179, 
26  L.  ed.  115;  Bailey  v.  United  States,^109  U. 
S.  482.  27  L.  ed.  988;  St.  Paul  d  D.  R.  Co.  v. 
United  States,  112  U.  8.  783,  28  L.  ed.  861: 
Manning  v.  Leighton,  65  Vt.  84;  Eo&bs  v.  Me- 
Lean,  117  U.  8.  667, 29  L.  ed.  940;  Preedman's 
Sav.  d  Trust  Co.  v.  Shepherd,  127  U.  8. 494,  82 
li.  ed.  168;  State  v.  Clay,  100  Mo.  672;  Butler 
▼.  Gorely,  146  U.  8.  808.  86  L.  ed.  981. 

The  contracts  were  void,  being  executed  as 
security  for  a  usurious  claim. 

Mo.  Laws  1891.  p.  170;  Fidelity  Loan  d  T. 
Co.  ▼.  Baker,  2  Mo.  Legal  News,  603,  604 
(Kansas  City  Ct.  App.);  Mackeiy  v.  Eolmes,  52 
Ped.  Rep.  722. 

The  assignment  was  void  under  the  rule  of 
public  policy  that  a  public  servant  cannot  as- 
sign his  unearned  pay. 

1  Am.  A  Eng.  Encydopi  Law,  829;  Beat  ▼. 
MeVieker,  8  Mo.  App.  202;  Bliss  v.  Lawrence. 
4S8  N.  Y.  442,  17  Am.  Rep.  273;  8<^u>enk  v. 
Wyekoff,  9  L.  R.  A.  221,  46  N.  J.  Eq.  560; 
FUld  V.  Ohipley,  79  Ky.  260.  42  Am.  Rep.  215; 
Bangs  v.  Dunn,  66  Cal.  72;  Schloss  v.  Mewlett, 
m  Ala.  266. 

8ection  8549  of  Mo.  Rev.  8tat.,  under  wbich 
the  defendant  was  convicted,  provides  that  the 
«mbezzled  property  must  come  into  the  defend- 


ant's possession  "by  virtue  of  his  employment 
or  office."  It  did  not  so  0(mie  into  Wuliain- 
son's  possession. 

Felonious  intent  is  an  essential  element  to 
embezzlement  or  larceny. 

Witt  V.  StaU,  9  Mo.  668;  Archbold.  Crim. 
Pr.  &  PL  Pomeroy's  note,  p.  51,  'lO;  State  v. 
Soma,  17  Mo.  879,  and  cases  collected  in  Mr 
Freeman's  note  to  this  case.  57  Am.  Dec.  278 
State  V.  Conway,  18  Mo.  826;  State  v.  Mat- 
thews, 20  Mo.  55;  State  v.  Graham,  46  Mo.  491; 
StaU  V.  Newkirk,  49  Mo.  85;  StaU  v.  FritchUr, 
54  Mo.  425:  StaU  v.  ^termer,  65  Mo.  86;  StaU 
V.  Stone,  68  Mo.  108;  StaU  v.  KiU,  81  Mo.  100; 
StaU  V.  Moore,  101  Mo.  816;  StaU  v.  CampbeU, 
108  Mo.  611;  StaU  v.  BeiUy,  4  Mo.  App.  892; 
StaU  V.  McDonald,  7  Mo.  App.  511;  StaU  v. 
Cbershaw,  11  Mo.  App.  87;  Com.  v.  French, 
Thacber's  Crim.  Cas.  163;  United  States  v. 
Pearee,  2  McLean,  14;  6  Am.  &  Eng.  Encyclop. 
Law,  p. 469,  noU  1;  Cam.  v.  Coneannon,  5  Al- 
len, 505;  Beaty  v.  StaU,  82  Ind.  228;  Beg.  v. 
LangfoTd,  Car.  &  M.  602;  4  Am.  &  Eog.  Encv- 
clop.  Law.  p.  688,  noU  S;  Whart.  Crim.  L. 
§85a. 

Mr.  J.  EL  Harklesfl,  with  Messrs.  R. 
F.  Walker*  Atty-Gen.,  Morton  Jourdan, 
Asst.  Atty-Gen.,  Marey  K.  Brown,  and  J. 
J.  Williaue,  for  respondent: 

Section  8787  of  the  United  8tates  statutes 
prevents  the  assignment  of  a  contract,  and 
therefore  Ib  wholly  immaterial  here. 

Hoblm  V.  McLean,  117  U.  8.  567,  29  L.  ed. 
940. 

8ection  8477  declares  the  assignment  of  any 
claim  against  the  United  States  to  be  null  and 
void. 

In  sustaining  and  applying  the  statute  in 
question  Spofford  v.  Kirk,  97  U.  S.  484,  24  L. 
eA.  1082,  laid  down  its  propositions  too  broadly. 

Goodman  v.  I^iblack.  102  U.  8.  556. 26  L.  ed. 
229;  BaiUy  v.  United  States,  109  U.  8.  482,  27 
L.  ed.  988. 

The  supreme  court  holds  that  stat^ite  to 
mesn,  not  that  the  assignment  is  "absolutely 
null  and  void,"  but  that  it  is  voidable  at  the 
option  of  thegovemment  or  its  officers. 

Bailey  v.  United  States,  supra. 

Where  the  government  has  recognized  an 
assignment,  the  parties  to  it  cannot  claim  tliat 
it  is  invalid. 

Goodman  v.  Ntblaek,  supra. 

"Void  and  of  no  effect"  are  words  often  used 
in  sututes  and  legal  documents,  such  asdeeds^ 
leases,  bonds,  mortgages  and  others,  in  the 
sense  of  voidable,  merely:  that  is,  capable  of 
being  avoided,  and  not  as  meaning  that  the  act 
or  transaction  is  absolutelv  a  nullity,  as  if  it 
never  had  existed,  incapable  of  giviug  rise  to 
any  rights  or  obligations  under  any  circum- 
stances. 

Eu)ea  V.  Daggs,  108  U.  8. 148,  27  L.  ed.  682. 

The  object  of  section  8477  was  to  prevent 
frauds  on  the  government,  and  not  to  protect 
individuals. 


NoEB.— The  rule  that  an  asstgnment  hy  an  olBcer  I  see  also  Sohwenk  v.  Wyokoff  (N.  J.  Eq.)  9  L.  B.  A* 
«f  salary  not  yet  earned  Is  void  has  a  strlkiiiff  ap-   £31;  Bowery  Nat  Bank  v.  WUson  (N.  Y.)  0  L.  B.  A* 
pUoation  in  tbe  ahove  case.   Vor  the  general  rule,  1 706,  and  note- 
21L.  R.  A. 


fiee  also  23  L.  R.  A.  97;  36  L.  R.  A.  174;  48  L.  R.  A.  441. 
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Bailey  v.  United  States,  eupra;  Freedman*8 
Bat,  d  Truit  Co.  ▼.  Shepherd,  127  U.  S.  505, 
82  L.  ed.  168. 

The  governmeDt  haying  fully  legislated  on 
the  sabj^ct  of  the  afisignment  ox  claims  against 
it,  both  earned  and  unearned,  for  the  salary  of 
public  servants — as  well  as  all  other  claims — 
that  legislation  supersedes  the  rule  of  public 
policy  referred  to,  in  so  far  as  such  rule  of 
public  policy  refers  to  the  assigoment  of  sal- 
aries of  em  ploy  &  of  the  government. 

See  State  ▼.  Hastings,  15  Wis.  78. 

Congress  having  revised  the  whole  subject 
of  the  assignment  of  the  salary  of  a  govern- 
ment employ^,  evidentlv  intended  section  8477 
to  supersede  whatever  law  was  in  force  there- 
tofore. 

Stats  V.  Roller,  77  Mo.  120. 

The  statute  is  inconsistent  with  the  rule  of 

gublic  policy  that  unearned  salary  could  not 
e  assigned. 

Tbe«rule  of  public  policy  invoked  here  was 
repealed,  as  to  its  application  to  employes  of 
the  government,  by  section  8477,  because:  (1) 
there  is  such  repugnance  between  them  that 
they  may  not  stand  together;  (2)  the  statute  is  a 
revision  of  the  whole  subject-matter  of  the  rule, 
and  is  evidently  intended  as  a  substitute  for  it 

Ibid.;  Young  v.  Kansas  City,  St.  J.  <t  G.  B. 
£.  Co.  88  Mo.  App.  515. 

The  object  of  the  rule  was  the  same  as  the 
object  of  the  statute,  viz. ,  to  protect  the  public, 
not  individuals. 

United  States  v.  Cflaflin,  97  U.  8.  648,  24  L. 
ed.  1082. 

Even  if  the  assignment  was  illegal  because 
against  the  statute  referred  to,  or  against  pub- 
lic policy,  or  both,  nevertheless  if  the  money 
came  into  defendant's  hands  by  virtue  of  his 
agency,  and  he  converted  it  to  bis  own  use, 
with  intent  to  deprive  the  owner  of  it,  he  is 
guilty  of  embezzlement.  The  illegality  of  the 
transaction  is  no  defense. 

State  V.  Shadd,  80  Mo.  858;  State  v.  May,  20 
Iowa,  805;  Oom.  v.  Cooper,  130  Mass.  285;  Com. 
V.  Rourke,  10  Cush.  897;  StaU  v.  Tumey,  81 
Ind.  559;  Dunlap's  Paley,  Ag.62. 

The  rijght  by  suit  at  law  to  collect  debts  con- 
tracted m  an  illegal  traffic  may  be  forfeited, 
but  money  received  in  such  traflBc  is  still  prop- 
erty which  the  law  protects  against  wrong- 
doers. 

Com,  V.  Smith,  129  Mass.  111. 

Though  the  law  would  not  have  assisted 
Mulhollaod  by  enforcing  the  payment  to  him 
by  the  government  of  the  account  assigned, 
still,  when  that  money  was  paid  to  his  agent, 
such  agent  can  have  no  pretense  to  retain  it. 

United  States  JSxp,  Co.  v.  Lucas,  86  Ind.  869. 

Appellant  never  resigned  or  renounced  his 
agency  before  making  the  collection. 

In  all  cases  where  the  agent  renounces  his 
agency,  he  would  seem  to  be  bound  to  give 
notice  thereof  to  the  principal. 

Story,  Ag.  9lh  ed.  §  478. 

It  was  for  the  jury  to  determine  whether  his 
agency  had  ceased,  or  whether  he  collected  as 
agent,  and  the  jury  decided  against  him. 

Scfilesinger  v.  Texas  d  St.  L.  R  Co,  87  Mo. 
146. 

Burg^asp  J.,  delivered  the  opinion  of  the 
court: 
21  L.  R.  A. 


At  the  January  term,  1898,  of  the  Jackson* 
criminal  court,  the  defendant  was  indicted, 
charged,  under  the  first  count,  as  agent  of 
John  Mulholland,  with  embezzling  the  sum 
of  $107 ;  under  the  second,  with  grand  larceny 
of  the  same  sum.  At  the  same  time  he  was 
arraigned,  and  entered  his  plea  of  not  guilty, 
and  the  cause  was  continued  until  the  April 
term,  1898.  At  said  April  term  he  filed  a. 
demurrer  to  the  indictment,  which  was  by 
the  court  overruled,  whereupon  he  was  tried, 
convicted,  and  his  punishment  assessed  at 
imprisonment  in  the  penitentiary  for  a  tenn 
of  two  years.  After  unsuccessful  motion 
for  new  trial  and  in  arrest  he  appealed  to  this 
court. 

The  facts  in  this  case  are  that  in  November. 
1892,  the  defendant  was  employed  as  a  mail 
carrier  in  the  postoffice  department  at  Kansas- 
Oity,  Mo.,  at  a  salary  of  about  $107  per 
month.  November  80,  1892,  defendant  sold 
to  John  Mulholland  the  salary  he  wuuld  earn, 
for  the  month  of  December  for  $100,  giving 
an  order  to  Mulholland  on  the  postmaster 
for  that  sum.  Then,  to  prevent  the  postmaster 
from  learning  of  the  loan,  Mulholland  ap- 
pointed defendant  his  agent  to  collect  the 
same.  Defendant  afterward  sold  the  same 
salary  to  other  parties,  and,  when  it  became 
due,  collected  it  from  the  government,  and 
refused  to  pay  it  over  to  Mulholland.  The 
contract  between  the  defendant  and  Mulhol- 
land, which  was  read  in  evidence  by  the 
state,  is  as  follows :  "  Kansas  City,  Missouri, 
Nov.  80,  1892.  Mr.  P.  B.  Nofsinger,  Post- 
master :  For  value  received,  I  have  this  day 
assigned  and  sold  to  John  Mulholland  the 
amount  due  me  for  labor  performed,  or  to  be 
performed,  during  the  month  of  December, 
1892,  in  carrier  department ;  and  said  Mulhol- 
land is  authorized  to  execute  such  receipts 
as  you  may  require,  and  also  to  indorse 
warrant  (or  check)  in  my  name.  I  further 
state  that  I  have  no  cause  to  believe  that  I 
will  not  earn  the  salary  so  sold,  and  have  no 
indication  or  knowledge  of  being  discharged. 
I  also  agree  that  it  is  a  part  of  this  contract 
that  if,  for  any  reason,   I  fail  to  earn  full 

salary  of  $ ,   at  this  assignment  and 

order  for  warrant  (or  check)   shall  continue 

in  full  force  for  the  month  of  ,  189-, 

and  until  said  amount  of   $ has  been 

earned.     I  read  the  above  before  signing. 
Respectfully,  J.  A.  Williamson." 

The  vital  question  in  tliis  case,  and  the  one 
upon  which  this  prosecution  and  conviction 
must  stand  or  fall,  is  as  to  the  validity  of 
the  contract  between  the  defendant  and  Mul- 
holland. If  the  contract  was  void,  because 
against  public  policy,  then  the  defendant 
must  be  discharged,  not  being  gui  Ity  of  any 
criminal  offense  under  the  statute.  It  will 
be  observed,  in  the  outset,  that  the  contract 
was  for  the  sale  of  the  unearned  salary  of 
defendant  as  mail  clerk  in  the  United  States 
postofflce  at  Kansas  City,  Mo.,  for  the  month 
of  December,  1892.  The  rule  of  law  is  well 
established  in  England  that  such  contracts 
are  absolutely  null  and  void,  as  being  against 
public  policy.  This  subject  was  under 
review  in  the  case  of  Bliss  v.  Lawrence,  58 
N.  Y.  442,  17  Am.  Rep.  278,  where  all  the- 
authorities,    both    English   and   American, 
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were  reviewed,  and  it  was  held  that  the 
4i88ignment  by  a  public  officer  of  the  fut- 
ure salary  of  his  office  is  contrary  to  pub- 
lic policy  and  void.  See  also  Jxhtoenk  v. 
WykMff,  46  N.  J.  Eq.  5«0.  9  L.  R.  A.  221 ; 
Field  V.  CMpUy,  79  Ky.  260,  42  Am.  Rep. 
215;  Beal  ▼.  McVieker,  8  Mo.  App.  202.  It 
will  also  be  observed  that  in  the  cases  of 
Braekett  v.  Blake,  7  Met.  885,  41  Am.  Dec. 
442 ;  MulhaU  ▼.  (iuinn,  1  Gray,  105,  61  Am. 
Dec.  414,  and  Maeamber  v.  Doane,  2  Allen, 
541, — which  are  sometimes  referred  to  as  an- 
nouncing a  different  rule,  that  the  point  of 
public  policy  was  not  considered  by  the  court 
in  either  of  them,  but  that  the  questions  in- 
volved in  them  were  regarded  as  relating  al- 
together to  the  sufficiency  of  the  interest  of 
the  assignor  in  the  future  unearned  salary, 
to  distinguish  the  cause  from  those  of  at- 
tempted assignment  of  mere  expectation,  such 
AS  those  of  an  expectant  heir.  The  court 
held,  in  these  cases,  the  expectation  of  fut- 
ure unearned  salary,  being  founded  on  ex- 
isting engagements  and  contracts  of  employ- 
ment, was  capable  of  assignment,  and  that 
the  existing  interest  was  sufficient  to  support 
the  transfer  of  the  future  unearned  salary. 
The  case  of  StaU  v.  Hastings,  15  Wis.  76, 
seems  to  announce  a  somewhat  similar  rule ; 
but  as,  in  that  case,  the  order  for  the  unearned 
salary,  with  authority  to  collect  the  same, 
had  been  transferred  to  an  innocent  pur- 
chaser, the  case  turned  principal! j  on  the 
question  of  estoppel.  The  question  as  to 
whether  or  not  the  assignment  of  the  unearned 
salary  was  against  public  policy  was  not 
raised  or  discussed  in  that  case,  either.  The 
reason  of  the  rule  is  that  the  public  service 
may  not  be  so  eood  and  efficient  when  the  un- 
«amed  salary  has  been  assigned  as  when  it 
has  not  been,  and  that  the  public  service  is 
protected  by  protecting  those  engaged  in  the 
performance  of  public  duties ;  and  this,  not 
upon  the  ground  of  their  private  and  in- 
dividual interest,  but  that  of  the  necessity 
of  securing  the  efficiency  of  the  public 
service,  b^  seeing  to  it  that  the  funds  pro- 
vided for  its  maintenance  should  be  received 
by  those  who  are  to  perform  the  work,  at  such 
periods  as  the  law  has  appointed  for  their 
p^ment.  BUs»  v.  Lawrence,  supra.  If  an 
officer  can  assign  his  unearned  salary  for  a 
month,  he  can,  of  course,  assign  it  for  a  year, 
or  longer ;  and  it  will  hardly  be  contended, 


in  such  case,  that  he  would  be  as  efficient  and 
diligent  as  if  he  were  to  receive  his  salary 
in  person,  or  for  his  own  benefit,  as  it  be- 
came due.  For  these  reasons,  we  think  the 
contract  for  the  sale  and  collection  of  the  un- 
earned salary  of  defendant  void  and  of  no 
effect,  being  against  public  policy. 

It  is,  however,  contended  by  the  attorney 
general,  for  the  state,  that,  even  admitting 
that  the  assignment  was  void,  yet,  as  defend- 
ant collected  the  money  for  and  as  the  agent 
of  Mulholland,  he  is  guilty  of  the  crime  for 
which  he  stands  convicted,  and  cites,  as  sus- 
taining this  position  State  v.  Shndd,  80  Mo. 
858 ;  Com.  v.  Cooper,  180  Mass.  285 ;  Com.  v. 
Rourke,  10  Cush.  897 ;  State  v.  Tumetj,  81  Ind. 
559;  and  Dunlap*s  Pale^,  Ag.  62.  An  ex- 
amination of  these  authorities  will  show  that 
they  were  all  cases  where  the  money  or  prop- 
erty with  which  the  defendants  were  charged 
with  stealing  or  embezzling  as  agents  was 
where  the  transactions  out  of  which  the  fund 
grew  and  the  money  was  paid  were  illegal ; 
and  the  law.  In  such  cases,  is  that,  if  money 
has  actually  been  paid  to  an  agent  for  the  use 
of  his  principal,  the  legality  of  the  transac- 
tion of  which  it  is  the  fruit  does  not  affect 
the  right  of  the  principal  to  recover  it  out 
of  the  agent's  hands,  nor  divest  him  of  his 
right  thereto.  But  no  such  state  of  facts  ex- 
ists in  the  case  at  bar.  Here  the  salary  was 
legally  earned  and  to  be  earned,  but  the  at- 
tempted assignment  thereof  was  void.  The 
defendant,  then,  was  never  divested  of  his 
right  to  collect  for  himself  and  in  his  own 
right,^  and  was  not  the  agent  of  Mulholland 
in  so  doing.  If  there  was  no  assignment,  —and 
we  hold  there  was  none,— he  was  not  the  agent 
of  Mulholland,  but  acted  for  himself,  in  col- 
lecting the  money.  As  for  the  morals  of  the 
transaction,  in  so  far  as  the  defendant  is  con- 
cerned, they  are  certainly  not  to  be  approved 
or  commended,  but  dishonest  and  dishonor- 
able conduct  does  not  al  ways  constitute  crim- 
inal offense. 

There  are  other  questions  raised  by  counsel 
for  defendant  in  their  brief,  but,  as  the  result 
reached  necessarily  results  in  a  reversal  of 
the  case,  it  is  not  thought  necessary  to  pass 
on  them. 

The  case  will  be  reversed,  and  defendant  dis* 
charged. 

All  concur. 


MAINE  SUPREME    JUDICIAL  COURT. 


Israel  J.  PREBLE  et  al. 

V. 

MAINE  CENTRAL  R.  CO. 

(86  Me.  200.) 

!•  Oeenpanoy'^of  land  up  to  »  certain 
feneet  beUevlnsr  It  to  be  the  true  line  but  with 
no  intention  to  dahn  title  beyond  the  true 


boundary.  Is  not  an  adyerw  posseflslon  beyond 
the  true  line. 
e.  Posseniion  to  a  fence  beyond  the  trae 
boundary  in  ignorance  of  the  true  line 

may  coDstftute  an  adverse  poflsesslon,  if  there  is 
an  intention  to  claim  title  and  to  acquire  it  if 
neceasaryiby  possession  up  to  the  fence. 

(Emery,  J.,  dtsaents,) 


K0TE.^AdverS6  posaetsUm  due  to  iqnorance  or  mto-  I  similar  facts  are  certainly  not  similarly  decided  in 

take  as  to  boundary,  \  all  the  different  lurisdictiona,  but  when  the  courts 

It  to  difficult  to  determine  at  just  what  points  the   come  to  explain  their  positions  there  is  very  little 

sourts  diverge  on  this  question*  Cases  arising  from  I  upon  which  to  base  distinctions.  There  are  certaia 
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EEPORT  from  the  Supreme  Jadicial  Conrt, 
for  Sagadahoc  CouDty  for  the  opinion  of 
the  full  court,  of  an  action  brought  to  recover 
poesesdoD  of  certain  real  estate.  Judgment 
for  defendant. 

The  facts  appear  in  the  opinion. 

dSewn,  Spanlding  ft  Buker,  for  plain- 
tiffs: 

Plaintiff's  occupancy  continued  for  more 
than  twenty  years,  was  open,  notorious,  ad- 
▼erse,  and  exclusive,  and  such  as  to  give  him 
title  and  right  of  possession  whether  the  fence 
was  or  is  on  the  true  line  or  not. 

Rev  Stat.  chap.  105,  ^  10;  Martin  ▼.  Maine 
Cent.  R.  Co.  83  Me.  100;  Hiichinge  v.  Morri- 
eon,  72  Me.  881;  Traip  v.  Traip,  67  Me.  268; 
Abbott  V.  Abbott.  51  Me.  575. 

Messrs.  Baker*  Baker  *  Cornish  for 
defendant. 


Whitehoase»  J.,  delivered  the  opinion 
of  the  court : 

In  this  writ  of  entry  the  plaintiffs  seek  to 
recover  a  small  piece  of  land,  trianeular  it^ 
shape,  now  covered  bv  a  portion  of  the  de- 
fendant's freight  platform  at  the  Richmond 
station.  The  case  is  presented  on  report,  and 
discloses  no  material  controversy  respecting 
the  facts.  The  rights  of  the  parties  must, 
therefore,  be  determined  by  applying  the 
established  principles  of  law  to  the  fair  and 
reasonable  inferences  drawn  from  tiie  facta 
proved  or  admitted. 

The  original  location  of  the  defendant'^ 
railroad  in  1848  was  made  four  rods  in  width 
at  the  point  in  question,  its  westerly  bound- 
ary being  the  easterly  line  of  the  premisea 
then  owned  by  the  plaintiffs'  father.  But  in 
1852  the  company  purchased  of  Uie  plain- 
tiffs, who  had  in  the  mean  time  acquired 
title  to  the  property,   an   additional  stiip. 


points  upon  which  there  seeniB  to  be  a  practical 
aflrreement.    Thus— 

>  CkOm  and  oceupancy  to  fence. 

There  seems  to  be  no  dispute  that  If  there  Is  what 
can  be  construed  as  an  affffressi  ve  claim  to  the  own- 
ership of  all  land  within  the  visible  boundary  there 
Is  sometbinR  upon  .which  to  found  an  adverse  poe- 
seeslon. 

One  will  ffet  title  by  olaiminff  and  oocupyinff  up 
to  a  fenoe,  although  he  mistakenly  supposes  the 
fence  to  be  the  true  line.  Hoffman  v.  White,  90 
Aln.  364:  McNamara  v.  Seaton,  88  IlL  898;  Hubbard 
V.  Steams,  86  HI.  86;  Schneider  v.  Botsch,  90  HI. 
677;  iMshoonmaker  v.  Doollttle,  118  111.  606:  Brown 
V.  Anderson,  90  Ind.  94;  Brown  v.  Bridges,  81  Iowa, 
188;  Bugles  v.  Fannlan  (Ky.)  Oct.  2, 1888;  HoUoran 
V.  Holloran,  149  Mass.  298;  Seymour  v.  Oarli,  81  Minn. 
81;  MoAnincb  v.  Smith,  19  Mo.  App.  240:  Irwin  v. 
Woodmansee,  104  Mo.  403:  Battner  v.  Baker,  108  Mo. 
811:  Hanillton  v.  West,  68  Mo.  93;  Tex  v.  Pflug,  24 
Neb.  666:  Levy  v.  Yerga,  26  Neb.  764;  Southmayd  v. 
McLaughlin,  24  N.  J.  Eq.  181;  Yetzer  v.  Tboman,  17 
Ohio  St.  180,  91  Am.  Bee.  122:  Caufleld  v.  dark,  17 
Or.  473;  Bowland  v.  Williams  (Or.)  Feb.  27,  1898; 
Tucker  v.  Smith,  68  Tex.  478;  Ham  v.  i$mlth,  79  Tex. 
810:  Hand  v.  Swann,  1  Tex.  Civ.  App.  241. 

The  fact  that  the  one  claiming  title  by  adverse 
possession  did  not  intend  to  claim  beyond  the  true 
line  will  not  defeat  his  right  if  he  set  his  line  abso- 
lutely and  not  provisionally,  claiming  that  the  line 
was  the  true  one,  and  has  continuously  held  pos- 
Be8.-4lon  to  his  tence.    Brown  v.  Leete,  6  Sawy.  882. 

That  the  location  of  the  line  was  by  mistake  will 
not  defeat  a  title  by  adverse  possession,  if  the 
clnim  was  to  hold  to  the  line.  Grimm  v.  Curiey,  43 
Cal.  251. 

If  title  was  claimed  clear  to  the  fence,  which  was 
not  on  the  true  line,  the  title  may  be  acquired  by 
adverse  possession,  although  by  mistake  it  was 
supposed  to  be  on  the  line.  Hitchings  v.  Morrison, 
72  Me.  331. 

If  possession  is  held  to  the  fence  under  the  claim 
that  it  is  the  true  line;  and  the  other  party  acqui- 
esces or  fails  to  take  steps  to  disturb  possession,  it 
Is  adverse.    Tamm  v.  Kellogg,  49  Mo.  118. 

If  the  fence  is  claimed  as  the  true  division  line 
by  one  of  the  parties,  and  he  claims  to  hold  all  land 
to  the  fence,  his  possession  will  be  adverse.  Hand- 
\An  V.  McManus,  100  Mo.  124. 

But  the  intention  must  be  to  hold  up  to  the  fence. 
Hockmoth  v.  Des  Qrsnd-Champs,  71  Mich.  620. 

BeeognXtion  of  true  line. 
There  is  likewise  a  substantial  agreement  that  if 
81L.R.A. 


the  position  of  the  true  line  is  recognized  and  the- 
visible  boundary  is  placed  along  another  Uoe  for 
any  reason  the  possession  will  not  be  adverse  as  far 
as  the  visible  boundary.  And  this  Is  equally  true 
whether  the  fenoe  is  located  by  one  only  of  the  ad- 
Joining  owners  or  under  an  agreement  of  both. 

If  the  position  of  the  true  line  is  recognised,  mere 
poeseesion  to  a  fence  not  on  the  line  Is  not  adverse. 
Clark  v.  Tabor,  28  Vt.  S22. 

If  the  fenoe  is  maintained  under  an  airreement 
that  it  is  not  on  the  true  line,  there  can  be  no  ad- 
verse possession.    White  v.  Hapeman,  48  Mich.  287. 

If  the  fence  was  established  for  convenience  and 
the  parties  have  continued  to  claim  according  to^ 
the  true  line,  neither  acquires  a  title,  or  even  a 
right  of  possesBion  against  the  other  by  reason  of 
the  fence.    Burrell  v.  Burrell,  U  Mass.  294. 

So  maintaining  the  fence  by  permission  will 
not  give  an  ^adverse  dalm.  Fairfield  v.  Barrette* 
78  Wis.  468. 

And  the  same  rule  applies  where  the  location  of 
the  true  line  is  unknown  and  the  agreement  is  to 
abide  by  it  when  discovered. 

If  the  owner  of  land  in  enclosing  the  same  bullda 
his  fence  on  one  side,  in  doubt  as  to  whether  it  ia 
on  bis  land,  and  declares  that  if  it  Is  not  on  the  true 
line  when  established  he  will  conform  to  it,  the 
possession  outside  the  trae  line  will  not  be  adverse. 
But  If  he  believes  his  fence  is  on  the  true  boundary 
line  and  takes  posseaslon  and  occupies  under  that 
belief,  his  possession  is  adverse.  Grim  v.  Murphy* 
110  IlL  274. 

Mere  occupancy  with  reference  to  a  line  which 
has  been  fixed  for  temporary  purposes  with  the  In- 
tention of  having  the  true  line  run  at  a  future  time,, 
will  not  defeat  title.  Bunce  v.  BidwelL  43  Mich. 
542. 

If  It  is  agreed  that  the  fence  is  not  on  the  true 
line,  but  that  such  line  should  be  ascertained  in  the 
future,  there  is  no  adverse  poasesslon.  Bumell  v. 
Maloney,  89  V t.  688. 

If  a  person  builds  his  fence  on  the  sunposed  line 
and  with  the  intention  of  only  holding  to  that  line 
until  the  true  line  is  found,  his  possession  is  not 
adverse.  But  if  he  runs  a  line  and  (dalma  It  to  be 
the  true  one,  and  that  the  land  to  that  line  la  his* 
the  posseaslon  is  adverse.  Cole  v.  Parker.  10  Mo. 
872. 

If  there  is  an  agreement  that  the  line  shall  be 
fixed  by  certain  proceedings  to  be  taken  in  the  fut- 
ure, there  can  be  no  title  acquired  by  retaining 
possession  to  the  line  in  the  meantime.  McNamee 
V.  Moreland,  28  Iowa,  109. 

If  the  line  is  tlxed  with  the  agreement  that  eaob 
shall  hold  to  it  until  the  true  line  1b  ascertained. 


1893. 
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two  rods  in  width,  extendiDg  across  their 
lot,  and  adjoining  the  original  location  on 
the  westerly  side.  At  the  same  time  the 
fence  whiclfbad  been  erected  on  the  supposed 
boundary  line  in  1848  was  moved  westerly 
by  the  defendant's  servants  for  the  purpose 
oi  inclosinj^  the  two  rods  then  purchased: 
but  the  plaintiff  Israel  Preble  testifies  that 
in  rebuilding  the  fence  in  **1864  or  1866"  he 
moved  it  two  feet  further  onto  his  own  land. 
Prior  to  1889  the  defendants  had  used  only 
a  part  of  this  additional  strip,  and  hence 
there  had  been  no  occasion  for  an  accurate 
survey  of  the  land ;  but  when,  at  the  last- 
named  date,  it  became  necessary  to  enlarge 
the  freight  platform,  measures  were  taken  to 
have  the  boundary  line  between  the  parties 
definitely  ascertained  and  fixed.  It  was  then 
discovered  from  the  record  of  the  original 
location  that  the  *" central  or  directing  line** 
of  the  railroad  was  not  in  the  center  of  the  4 


rods  of  land  taken  for  the  construction  of 
the  road,  but  was  28  feet  from  the  easterly 
line  and  88  feet  from  the  westerly  line  of  the 
location.  It  accordingly  appeared  that  the 
true  boundary  of  the  defendant's  land  on  the 
west  was  88  feet  and  2  rods,  or  71  feet,  from 
the  center  of  the  main  track  of  the  railroad. 
By  this  measurement  the  boundary  line  was 
found  to  be  west  of  the  existing  fence  a  dis- 
tance of  2. 8  feet  at  the  southerly  end,  and  8 
feet  and  10  inches  at  the  northerly  end. 
Wbether  the  mistake  made  by  the  defendant's 
servants  respecting  the  distance  the  fenco 
should  have  been  moved  in  1848  arose  In  part 
from  an  erroneous  assumption  that  the  central 
line  of  the  track  was  the  center  of  the  loca- 
tion, or  otherwise,  does  not  appear,  and  it  is 
not  material  to  inquire.  There  is  not  only- 
no  evidence  that  the  main  track  has  been 
moved  at  this  point  since  the  original  loca- 
tion, but  it  is  satisfactorily  shown  that  it 


there  to  no  adverse  possenton.   Irvine  v.  Adler,  44 
Gal.  550. 

But  in  New  Yorlc  it  baa  been  held  that  If  the  fence 
baa  been  aoquiesoed  In  for  more  than  forty  yean, 
it  will  be  regarded  as  on  the  trae  line,  although  at 
the  time  It  was  erected  there  was  an  airreement 
that  tt  raiffht  be  altered  at  some  future  time,  in  case 
it  should  be  found  by  actual  survey  not  to  be  on 
the  true  line.   Plerson  v.  Mosber,  80  Barb.  81. 

The  e#eet  of  helle/  Jxued  on  mistake. 
Upon  the  question  to  what  weight  the  fact  is  en- 
titled that  the  posBesBlon  and  claim  of  ownership  is 
based  on  the  mistaken  belief  that  the  visible  bound- 
ary Is  on  the  true  line,  the  courts  axe  not  fuUy 
agreed. 

a.  Caeee  holMna  mistake  fataL 

A  mistake  will  not  give  title  by  adverse  posses- 
sion, liiley  V.  ariffin,  16  Ga.  141,  80  Am.  Dec.  T88; 
Winn  V.  Abies,  85  Kan.  85, 57  Am.  Bep.  IBS;  Boas  v. 
Gould,  6  Me.  204:  Thomas  v.  Babb.  46  Mo.  884;  Mc- 
Donald V.  Fox,  80  Nev.  364. 

In  order  to  get  title  by  adverse  poeseasiOD  up  to  a 
fence  which  is  beyond  the  true  line,  there  must  be 
an  intention  to  go  beyond  the  true  line,  if  it  appears 
to  be  short  of  the  fence  line.  Sweny  v.  Bruns,  74 
Iowa,  701;  Skinner  v.  Crawford,  54  Iowa,  119;  Dow 
T.  MoKenney,  64  Me.  138;  Bt.  Louis  University  v. 
MoCune,  28  Mo.  481;  Kincaid  v.  Dormey,  47  Mo.  887; 
Huokshom  v.  Hartwlg,  81  Mo.  648;  Jacobs  v.  Mose- 
ley,  01  Mo.  4V7:  Krider  v.  Milner,  00  Mo.  146. 

If  the  occupation  and  daim  of  ownership  wss 
founded  on  the  mistaken  belief  that  the  fence  was 
on  the  true  boundary  between  the  lots,  there  is  no 
advene  possession.  Qoldsborough  v.  Pidduck 
(Iowa)  Feb.  2,  ISNL 

Possession  under  mistake  or  ignorance  of  the 
true  lines  and  without  meaning  to  claim  beyond 
the  true  lines,  when  discovered  will  not  work  a 
disseisin  in  favor  of  either  party.  Bchad  v.  Sharp, 
05Mo.573w 

If  a  person  occupies  land  up  to  a  certain  fence 
because  he  believes  It  to  be  the  true  line,  but  hav- 
ing no  intention  to  claim  up  to  the  fence  If  it 
should  be  beyond  the  lioe,  his  posBession  Is  not  ad- 
verse as  to  land  which  does  not  belong  to  him. 
Brown  v.  OockereU,  88  Ala.  88.  But  see  Alexander 
▼.  Wheeler,  60  Ala.  882,  in/Vo. 

The  mere  belief  that  the  title  extends  to  the  fence 
is  not  sufficient  although  supported  by  possession, 
unless  there  Is  also  a  claim  of  right.  Qrube  v. 
Wells,  34  Iowa.  148. 

If  the  owner  of  a  parcel  of  land  through  Inadvert- 
ence or  ignorance  of  the  dividing  Une  Includes  a 
part  of  an  adjoining  tract  within  his  enclosure,  it 
21  L.  a  A. 


does  not  operate  a  disseisin  so  as  to  prevent  th» 
true  owner  from  conveying  the  land.  Brown  v. 
Gay.8Me.l». 

Brecting  a  fence  beyond  the  true  line  is  not  a 
disseisin  of  the  adjoinlog  owner.  If  it  was  done 
through  mistake  as  to  the  true  line,  and  if  there 
was  no  daim  to  title  beyond  that  line,  and  if  the- 
true  owner  has  not  been  prevented  from  occupy- 
ing  his  whole  land.  Lincolo  v.  Bdgeoomb,  81  Me.. 
846. 

Occupation,  with  the  belief  that  the  fence  is  on* 
the  true  line,  will  not  give  title.  Worcester  v. 
Lord,  56  Me.  206, 06  Am.  Dea  456. 

If  adjoining  proprietors  occupy  up  to  a  fence- 
under  the  belief  that  it  is  on  the  true  Une  and  with- 
out any  intention  of  claiming  beyond  the  true  line^ 
the  possession  will  not  be  adverse,  although  in  a 
general  way  a  claim  is  made  to  all  land  up  to  the- 
fence.    Skinker  y.  Haagsma,  80  Mo.  206^ 

From  some  of  the  above  decisions  it  would  seem, 
that  the  intent  necessary  to  make  possession  ad- 
verse was  akin  to  felonious  intent;  that  l>ef  ore  ooO' 
can  obtain  any  title  by  adverse  possession  he  must 
have  formed  the  design  to  wrongfully  deprive  th» 
true  owner  of  the  property  with  full  knowledge  of 
the  facts.  Of  course  such  a  position  Is  untenable 
and  as  soon  as  that  view  of  it  is  brought  to  the  at- 
tention of  the  courts  they  repudiate  all  intention 
to  hold  It. 

The  BCaine  court  says:  **We  are  not'to  be  under- 
stood  as  laying  down  the  doctrine  that  to  constitute' 
a  disseisin,  the  Intention  of  the  disseisor  must  of 
necessity,  in  all  cases,  be  wrongfully  to  possess- 
himself  of  property  known  to  him  to  belong  to  an* 
other.  .  .  .  Oases  not  unfrequently  do  arise  where- 
the  disseisin  is  innocently  committed  under  a  mis- 
take as  to  the  validity  of  the  title:  but  the  title- 
must  be  asserted.  Oases  may  arise  where  a  man 
may  be  under  a  mistake  as  to  the  true  extent  of 
his  domain:  yet  if  he  Intenclonally  claims  title  to- 
all  which  he  has  in  possession,  his  neighbors  may 
be  barred,  by  lapse  of  time,  from  asserting  their 
rights.  The  point  Is  here,— a  man  claiming  title- 
only  CO  a  specified  Une,  capable  of  being  ascer- 
tained, cannot,  by  igDorantly  having  possession  up- 
to  another  line,  acquire  a  title  by  disseisin  to  land 
lying  between  the  two  which  he  does  not  inten- 
tionally claim.  Worcester  y.  Lord,  60  Mc.  266,  OS^ 
Am.  Dec.  466. 

And  the  Georgia  court  in  a  decision  later  than> 
the  one  cited  above  has  held  that  adverse  posses- 
sion can  be  founded  on  a  mistake.  Shiels  v.  Rob- 
erts, 64  Ga.  870. 

b.  Cases  holdtng  the  possessUm  the  important  faeU 

The  possession  alone  and  the  quaUtles  immediate^ 
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has  not  been  moved ;  and  the  simple  process 
of  drawing  a  line  71  feet  westerly  from  the 
center  of  the  main  track  and  parallel  with 
it  now  establishes  beyond  a  doubt  the  loca- 
tion of  the  westerly  line  of  the  S-rod  strip. 
The  triangular  piece  in  controversy  is  thus 
conclusively  shown  to  be  wholly  on  the  east 
«ide  of  the  true  line,  and  hence  a  part  of  the 
land  purchased  of  the  plaintiffs  in  1852. 

But  Israel  Preble,  the  surviving  plaintiff, 
claims  that  he  cannot  at  this  date  satisfac- 
torily locate  his  easterly  line  b^  measure- 
ment, and  says  that  he  has  continually  oc- 
cupied the  land  to  the  fence  as  it  existed  In 
1889,  upon  the  understanding  and  belief  that 
it  marked  the  true  line,  and  he  now  claims 
title  to  the  disputed  piece  by  adverse  posses- 
flion ;  and  the  question  is.  Can  this  claim  on 
the  part  of  the  plaintiff  be  sustained  on  the 
facts  here  presented?  Clearly  not,  unless  the 
rule  established  by  an  unbroken  line  of  the 
decisions  of  this  court  covering  a  period  of 
nearly  seventy  years  is  now  to  be  overturned. 


That  rule  is  tbat  one  who  by  mistake  occu- 
pies for  twenty  ^ears  or  more  land  not  ooTerod 
by  his  deed,  with  no  intention  to  claim  title 
beyond  bis  actual  boundary,  wherever  that 
may  be,  does  not  thereby  acquire  title  by 
ail  verse  possession  to  land  beyond  the  true 
line.  Braum  v.  Oav,  8  Me.  126;  Bon  v. 
Oofifd,  5  Me.  204;  Lincoln  v.  Bdgecomb,  81 
Me.  845;  WoreeiteT  v.  Lord,  56  Me.  266,  96 
Am.  Dec.  456;  Dow  v.  McKinney,  64  Me. 
188. 

We  are  aware  that  the  soundness  of  this 
doctrine  has  been  questioned  in  other  Ju- 
risdictions. It  has  been  said  that  the  posses- 
sion is  not  the  less  adverse  because  the  person 
possessed  intentionally  though  innocently; 
and  the  further  objection  has  oeen  made  that 
it  introduces  a  new  principle,  by  means  of 
which  the  stable  evidence  of  visible  posses- 
sion under  a  claim  of  right  is  complicated 
with  an  inquiry  into  the  invisible  motives 
and  intentions  of  the  occupant  French  v. 
Pearce,    8   Conn.    489,    21    Am.    Dec.    680; 


4y  attached  to  it  are  reerarded.  If  one  occupies 
what  he  actually  believes  to  be  his  own,  actual  oc- 
cupation for  a  sufficient  time  gives  him  a  title.  It 
is  the  visible  and  adverse  possession  with  an  inten- 
tion to  posBesB,  that  constitutes  its  adverse  cbar- 
«cter  and  not  the  remote  views  or  belief  of  the 
poflseesor.  Yetser  v.  Thoman,  17  Ohio  St.  180.  01 
Am.  Dea  12S;  French  v.  Pearce,  8  Oonn.  488, 21  Am. 
Dec.  68a 

To  the  extent  of  the  occupation  there  is  prima 
facie  no  hardship  in  holdinff  that  it  is  by  a  claim  of 
title  and  adverse.  If  the  true  line  Is  admitted  and 
the  fence  put  beyond  it  by  mistake  tbere  is  no  ad- 
verse possession,  because  there  is  no  Intention  to 
go  beyond  the  true  line.  But  if  the  belief  is  that 
the  fence  is  on  the  true  line,  the  entry  on  the  land, 
claiming  to  the  fence,  establishes  an  intention  to 
usurp  exclusive  possession  which  will  ripen  into 
title.    Green  v.  Harman,  16  N.  C.  166. 

When  fences  are  so  maintained  that  they  would 
indicate  that  the  owner  was  claiming  to  the  fence 
in  extent,  they  will  have  the  same  effect  that  color 
of  title  would  have  in  extending  acts  of  possession 
to  the  boundaries  and  give  constructive  posses- 
sion In  the  same  way.    Soule  v.  Barlow,  49  Vt.  829. 

When  a  grantee  in  taking  possession  under  his 
•deed  goes  unintentionally  and  by  mistake  beyond 
his  true  boundary  and  enters  upon  and  actually 
occupies  lands  not  included  in  his  deed,  claiming 
and  supposing  it  to  be  his,  his  occupation  is  ad- 
verse and  will  ripen  Into  title  at  the  dose  of  the 
limitation  period.  Crary  v.  Goodman.  28  N.  Y.  175: 
Eldridge  v.  Kenning,  35  N.  Y.  8.  R.  190. 

If  the  fence  is  believed  to  be  on  the  true  line  and 
the  claim  of  ownership  is  up  to  the  fence  as  locat- 
ed, even  though  the  established  division  line  is  er- 
roneous, there  Is  a  clear  intention  to  claim  to  the 
fence  as  the  true  line  and  the  possession  will  ripen 
into  title.    Alexander  v.  Wheeler,  09  Ala.  882. 

If  the  owner  of  land  on  one  side  of  a  fence  occu- 
pies what  he  believes  and  claims  to  be  his  own,  he 
is  holding  adversely,  and  it  matters  not  that  he  was 
mistaken  and  had  he  been  better  informed  would 
not  have  entered  on  the  land.  French  v.  Pearce,  8 
Oonn.  439,  21  Am.  Dec.  680. 

That  possession  is  adverse  in  which  the  holder 
claims  and  intends  to  claim  title  without  regard  to 
the  fact  that  the  possession  and  claim  is  made  un- 
der an  honest  but  mistaken  belief  that  the  land  be- 
longs to  the  claimant.  It  is  the  fact  that  possession 
is  held  and  that  title  is  claimed  which  makes  it  ad- 
verse possession  or  claim,  or  both,  though  they 
may  result  from  a  mistake;  it  is  their  existence  and 
21  L.  R.  A. 


not  their  oaose  which  the  law  considers,  and  exist- 
ing they  constitute  adverse  possession.  Metcalfe  v. 
HcGutohen,  00  Miw.  146. 

The  Tennessee  court  has  said:  **If  the  fact 
of  knowledge  or  intent  were  an  essential  ele- 
ment of  disseisin,  then  the  real  owner  would 
have  no  right  of  action  against  one  who  had  en- 
tered by  mistake,  until  after  he  was  oonvlnoed  of 
bis  mistake,  and  then,  with  knowledge  of  his  error, 
continued  to  hold,  thus  altering  the  character  of 
his  possession,  and  technically  ousting  the  true 
owner  by  a  change  of  mental  condition.  Such  a 
contention,  under  our  statute,  is  not  tenable.  The 
right  of  action  accrues  when  one  takes  possession 
as  his  own,  whether  by  mistake  or  otberwiae.  .  .  • 
The  possession  and  adverse  holding  are  notice  to 
the  world  and  to  the  true  owner,  to  the  extent  of 
the  occupancy,  and  the  visible  physical  fact  shoold 
not  be  overcome  by  mere  refinements  based  upon 
mental  status.**  Brck  v.  Church,  4  L.  B.  A.  611,87 
Tenn.  676. 

The  Pennsylvania  court  has  said  that  it  la  time 
that  it  should  be  settled  beyond  dispute  that  where 
a  party  has  possession  by  a  fence  as  his  line,  or  by  a 
house  or  stable,  for  more  than  twenty  one  years,  his 
possession  establishes  his  right.  A  possession, 
claiming  as  his  own,  is  in  law  and  reason  advene 
to  all  the  world,  even  if  he  never  heard  of  an  ad- 
verse claim.  Brown  v.  HcKlnney  0  Watts,  606, 80 
Am.  Deo.  189. 

The  Wisconsin  court  has  said  that  if  there  Is  no 
claim  to  the  fence  as  the  true  boundary,  there  Is  no 
adverse  possession,  although  in  the  aheenoe  of  evi- 
dence to  the  contrary,  actual  possession  to  the 
fence  for  ithe  statutory  period  may  in  itself  raise 
a  presumption  that  the  possession  was  taken  orig- 
inally under  claim  of  title,  and  hostile  to  all  other 
claims,  and  so  continued.  Hacker  v.  Horlemus,60 
Wis.  280. 

In  North  Carolina  it  was  held  that  the  actual  plac- 
ing of  the  fence  beyond  what  is  known  to  be  the 
true  line,  with  no  intention  to  do  so.  Is  not  cnaough 
to  show  adverse  possession.  Gilchrist  v.  MoLaugb- 
lin,  20  N.  C.  810.  But  in  distinguishing  Gilchrtot  v. 
Mcljaughlin.  the  court  in  Mode  v.  Long,  04  N.  C 
483,  explains  the  matter  thus— Clearly  to  f  enoe  a  field 
up  to  a  line  of  marked  trees  was  doing  an  open  and 
notorious  act,  and  the  mistake  was  not  in  attempt- 
ing to  set  a  fence  with  a  line,  but  in  asserting  an- 
other and  different  line  to  be  the  true  one,  and 
making  it  necessary  to  have  a  lawsuit  to  show  the 
mistake  and  establish  the  true  line.  Here  the  mis- 
take was  as  to  which  of  two  lines  was  the  true  one 
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Wood,  Lim.  Act.  §  268.  and  antlioritiea 
cited.  It  is  manifest,  however,  that  those 
holding  these  yiews  have  not  critically  dis- 
tir'guisbed  the  decisions  of  our  court  upon 
the  subject,  and  hence  have  failed  to  appre- 
hend their  true  import  and  exact  limita- 
tions. 

A  frequent  recurrence  to  elementary  truths 
in  aay  science  is  'the  greatest  safeguard 
against  error,  and  in  the  ultimate  analysis 
of  the  doctrine  of  adverse  possession  the  dis- 
tinctive element  which  supports  the  rule 
al»ove  stated  at  once  becomes  apparent.  In- 
deed, it  is  aptly  suggested  in  the  familiar 
test  imposed  by  Bracton:  "(^varendum  est 
a  jiittice  quo  animo  hoc  feeeriV^  Co.  Litl. 
153^;  Maedonel  v.  Weldon,  8  Mod.  65.  The 
inquiry  mu.«t  be,  quo  animo  is  the  possession 
taken  and  held? 

There  is  every  presumption  that  the  occu- 
pancy is  in  subordination  to  the  true  title, 
and,  if  the  possession  is  claimed  to  be  ad- 
verse, the   act   of   the   wrongdoer   must  be 


strictly  construed,  and  the  character  of  the 
possession  clearly  shown.  RoberU  v.  Rteh- 
ards,  84  Me.  1,  and  authorities  cited.  "The 
intention  of  the  possessor  to  claim  adversely," 
says  Melleo,  Ch.  J.,iB  Bogs  v.  Oould,  supra, 
"is  an  essential  ingredient  in  disseisin." 
And  in  Worcester  v.  Jjord,  supra,  the  court 
says:  "To  make  a  disseisin  in  fact,  there 
must  be  an  intention  on  the  part  of  the  party 
assuming  possession  to  assert  title  in  him- 
self." Indeed,  the  authorities  all  agree  that 
this  intention  of  the  occupant  to  claim  the 
ownership  of  land  not  embraced  In  his  title 
is  a  necessary  element  of  adverse  possession: 
and  in  case  of  occupancy  by  mistake  bevond 
a  line  capable  of  being  ascertained  this  in- 
tention to  claim  title  to  the  extent  of  the 
occupancy  must  appear  to  be  absolute,  and 
not  conditional;  otherwise  the  possession 
will  not  be  deemed  adverse  to  the  true  owner. 
It  must  be  an  intention  to  claim  tiUe  to  all 
land  within  a  certain  boundary  on  the  face 
of  the  earth,  whether  it  shall  eventually  be 


caUed  for  by  the  deeds;  that  depends  on  a  question 
of  law.  There  the  mistake  was  in  not  runninff  the 
worm  of  a  fence  exactly  with  a  straight  line;  a  mis- 
take as  to  a  matter  of  fact  from  Inadvertence,  and 
with  no  intention  to  assert  claim. 

Tt  has  been  held  that  possession  and  occupancy 
beyond  the  true  Une  Is  not  conclusive  evidence  of 
disseisin,  if  confronted  with  evidence  that  it  was 
not  in  truth  actually  hostile  and  adverse  In  ittchar- 
juster.  Worcester  v.  Lord,  66  Me.  868, 06  Am.  Dea 
-tf6. 

Possession  necessary. 

If  there  Is  no  color  of  title  there  must  be  seisin  In 
<act.  Bnfleld  v.  Day,  7  N.  H.  4S7,  28  Am.  Deo.  860; 
Hale  V.  OUddeo,  10  N.  H.  807. 

Possession  must  follow  the  erection  of  the  fence 
to  give  title.  White  v.  Spreckels,  76  CaL  610;  Sey- 
mour V.  Creswell,  18  Fla.  20. 

There  must  be  adverse  possession,  and  it  is  not 
enough  to  give  title  to  the  center  of  a  wall  that  the 
Adjoining  proprietor  occupied  to  the  edge  of  it, 
believing  that  his  title  went  to  the  center.  Hunt- 
ington V.  Whaley«  20  Gonn.  801. 

Unless  the  line  has  been  agreed  upon,  the  hold- 
log  must  be  adverse,  and  the  holding  Is  not  adverse 
If  a  provisional  hedge  is  set  and  soon  afterward  the 
line  is  surveyed,  after  which  neither  party  recog- 
niases  the  hedge  as  the  true  line.  HcNamara  v. 
Seaton,  82 111.486. 

NeeessUy  of  knowledge  or  dispute. 
Actual  knowledge  of  the  adverse  claim  is  not 
oeoessary,  if,  from  the  circumstances,  the  contigu- 
ous owner  ought  to  have  known  it.    Bird  v.  Stark 
46  Mich.  651 

A  dispute  ^abont  the  site  of  the  true  line  is  not 
necessary  to  make  a  location  of  the  line  on  the 
ground,  followed  by  possession,  binding.  Helm  v. 
Wilson,  76  Gal.  476. 

No  controversy  as  to  the  true  position  of  the  line 
Is  necessary  to  set  the  statute  in  motion.  Brown  v. 
Bridges,  SI  Iowa,  188. 

Possession  fdOotcing  agreement  as4o  boundary. 

Where  parties  have  established  a  fence  varying 
from  the  true  line  and  each  has  held  and  oocupied 
up  to  his  side  of  the  fence,  claiming  to  hold  accord- 
ingly for  twenty  years,  neither  can  maintain  a  pos- 
.seasory  action  against  the  other,  fiurreli  v.  Bur- 
reli,lllfass.28i. 

A  monument  fairly  located  by  the  parties  with 
Intent  to  conform  to  the  calls  of  the  deeds  wUl  fix 
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the  Itae,  although  not  exaotly  coincident  with  the 
true  line.    Makepeace  v.  Bancroft,  12  Mass.  460. 

A  possession  in  accordance  with  a  hue  fixed  by 
agreement  for  more  than  thirty  j-ears  will  prevent 
either  party  from  questioning  the  proper  location 
of  the  line.    Darst  v.  Bnlow,  116  lU.  476. 

Ltaes  which  have  been  acquiesced  in  for  more 
than  thirty  years  will  not  be  di8turt>ed.  Wilnuurth 
V.  Woodcock,  66  Mich.  88L 

To  make  the  agreement,  followed  by  subsequent 
recognition,  binding,  it  is  not  necessary  that  the 
parties  should  know  that  it  was  not  on  the  true 
line.    Bockwell  V.  Adams,  7  Ck>w.  761. 

Where  adjoining  owners  take  possession  up  to  a 
certain  line  and  claim  it  as  their  true  boundary  for 
the  limitation  period,  they  cannot  afterwards  deny 
that  it  is  so.    Gilchrist  v.MoOee,0Terg.  466. 

But  agreement  in  a  boundary  line  and  a<y 
quiescence  therein  for  the  limitation  period  does 
not  fix  the  boundary  unless  there  was  poasesBtou  to 
the  line.  Oarroway  v.  Chanoey ,  47  N.  a  170, 64  Am. 
Dec  677. 

In  accordance  with  the  above  decisions  the  al- 
most universal  doctrine  is  that  agreement  on  a 
boundary  followed  by  pobsession  to  it  for  the  lim- 
itation period  will  prevent  either  party  from  dis- 
puting the  correctness  of  such  location.  Brown  v. 
CockeTeIU|88  Ala.  88;  Hoffman  v.  White,  00  Als. 
864;  Cooper  v.  Vierra,  60  Cal.  282:  White  v.  Spreck- 
els,  75  Cal.  610;  BOey  v.  Oriilin,  16  Ga.  141,  60  Am, 
Dec.  786;  Thomas  v.  Say  lee,  68  111.  8S3;  Kerr  v.  Hitt, 
76  Dl.  61:  Darst  v.  Enlow,  116  111.  476;  Fisher  v.  Ben- 
nehoff,  m  111.  426;  Main  v.  KiUinger,  00  Ind.  166; 
Wingler  v.  Simpson,  06  Ind.  201;  Burdlck  v.  Heivly, 
28  Iowa,  6U;  Hiatt  v.  Kirkpatriok,  48  Iowa,  78; 
Tracy  v.  Newton,  67  Iowa,  2i0;  Heinrlchs  v.  Ter- 
rell, 66  Iowa,  26;  Sheldon  v.  Atkinson,  88  Kan.  14; 
Moody  V.  Nichols,  16  Me.  28;  Abbott  v.  Abbott,  61 
Me.  676;  Walker  v.  Simpson,  80  Me.  143;  Bunco  v. 
Bidwell,  48  Mich.  642:  Atchison  v.  Pease,  06  Mo.  666; 
Jackson  v.  Dysling,  2  Cal.  108;  Jackson  v.  Fzeer,  17 
Johns.  20;  Jackson  v.  Hubble,  1  Cow.  618:  Batcliffe 
V.  Gray,  8  Keyes,  610;  Smith  v.  McAllister,  14  Barb. 
484;  Bobinson  v.  Phillips,  1  Thomp.  ft  C.  161, 66  Barb. 
418;  Baldwin  v.  Brown,  16  N.  Y.  868;  Jones  v.  Smith, 
64  N.  Y.  180;  Dale  v.  Jackson,  80  N.  Y.  8.  B.  878; 
Bobo  V.  Biohmond,  26  Ohio  St.  116;  Smith  v.  McKay, 
80  Ohio  St.  417;  Culbertson  v.  Duncan  (Pa.)  May  7, 
1888;  Bider  v.  MauU  46  Pa.  876;  Bader  v.  Ziese,  44 
Wis.  86:  Tobey  v.  Seoor,  60  Wis.  810:  Donahue  v* 
Thompson,  Id.  600l 

And  the  same  rule  is  true  with  reference  to  pos- 
session up  to  a  line,  run  by  a  surveyor,  or  other 
63 


884 


Maisb  Sitfreme  Judicial  Cotjbt. 


jA3r.» 


found  lo  be  the  correct  one  or  not  Ji,  for 
instSDce,  one  Id  ignorance  of  the  actual 
boundaries  takes  and  holds  possession  by 
mistake  up  to  a  certain  fence  beyond  his 
limits,  upon  the  claim  and  in  the  belief  that 
it  is  the  true  line,  with  the  intention  to 
claim  title,  and  thus,  if  necessary,  to  ac- 
quire "title  by  possession"  up  to  that  fence, 
such  possession,  having  the  requisite  dura- 
tion and  continuity,  will  ripen  into  title. 
Bitehing$  v.  Morruon,  72  Me.  831,  is  a  perti- 
Dent  illustration  of  this  principle.  8ee  also 
AJ^tt  v.  Abbott,  61  Me.  575;  Bicker  ▼.  Hib- 
hard,  78  Me.  105.  If,  on  the  other  hand,  a 
party  through  ignorance,  inadTertence,  or 
mistake  occupies  up  to  a  given  fence  beyond 
his  actual  boundary,  because  he  believes  it 
to  be  the  true  line,  but  has  no  intention  to 
claim  title  to  that  extent  if  it  should  be  as- 
certained that  the  fence  was  on  his  neighbor*8 
land,  an  indispensable  element  of  adverse 
possession  is  wanting.  In  such  a  case  the 
Intent  to  claim  title  exists  only  upon  the 
condition  that  the  fence  is  on  the  true  line. 


The  intention  is  not  absolute,  but  provisional, 
and  the  possession  is  not  adverse.  Dow  v. 
McKenney,  64  Me.  188,  is  an  excellent  illus- 
tration of  this  rule.  In  that  case  a  fence  had 
been  maintained  on  a  wrong  divisional  line 
by  mistake,  and  it  was  found  by  the  court 
as  a  matter  of  fact  that  "none  of  the  parties 
had  any  idea  of  maintaining  any  line  but 
the  true  divisional  line,  and  that  they  occu- 
pied according  to  the  fence  only  because  they 
supposed  it  was  on  the  true  divisional  line 
between  them.*'  Upon  this  finding  it  waa 
held  as  a  matter  of  law  that  such  possessioQ 
was  not  adverse  to  the  right  of  the  true 
owner.  The  unconditional  intent  to  daim 
title  to  the  extent  of  the  occupancy  was 
wanting.  See  also  Worcester  y.  Lord,  56  Me. 
266,  96  Am.  Dec.  466. 

Thus  it  is  perceived  that  possession  by  mis- 
take, as  above  described,  may  or  may  not 
work  a  disseisin.  It  is  not  merely  the  exis- 
tence of  a  mistake,  but  the  presence  or  absence 
of  the  requisite  intention  to  claim  title,  that 
fixes  the  character  of  the  entry  and  determines 


third  peraon.  Bauer  v.  Oottmanhausen*  66  lU.  4S0; 
Foulke  V.  Stookdale,  40  Iowa,  99;  Eauirht  v.  Hoi- 
way,  60  Me.  24;  Ifayse  V.  Uflerty,lHead,00. 

So  if,  owing  to  the  unoertaJnty  of  boundary  lines 
between  two  adjoining  proprieton,  they  have  It 
run  by  a  surveyor  and  agree  that  the  line  so  run  is 
the  true  line,  after  subsequently  recognizing  it  for 
more  than  twenty  years  as  the  true  line,  each  par- 
ty  will  be  precluded  from  denying  that  it  is  the 
true  line.  Boyd  v.  Graves.  17  U.  &  4  Wheat.  618, 4 
I«.ed.628. 

There  are  a  few  oases,  however,  which  apply  the 
doctrine  of  mistake  as  see  out  above  to  this  ques- 
tion, holding  that— 

If  parties  fix  a  boundary  line  through  mutual 
mistake,  the  posBOSSion  held  hyetther  willnot  be 
adverse.  Knowlton  v.  Smith,  86  Mo.  607,  88  Am. 
Deo.  162. 

Poannnsion  by  adjoining  proprietors  up  to  what 
both  suppose  to  be  the  true  line  wiU  not  be  adverse 
on  the  part  of  either  if  there  is  no  Intention  to 
claim  beyond  the  true  line,  when  that  Is  asoer- 
tained.    Houz  v.  Batteen,  68  Mo.  84. 

If,  in  running  the  line,  the  parties  act  under  the 
mistaken  idea  that  it  is  the  true  one,  an  occupa- 
tion to  this  line  will  not  give  title.  Howard  y: 
Reedy,  29  Ga.  154. 74  Am.  Deo.  68. 

But  the  court  in  Watt  v.  Ganahl,  84  Ga.  S90,  plain- 
ly abandons  the  rule  laid  down  in  Howard  v. 
Beedy,  although  no  reference  is  made  to  the  latter 

Aequieteenee  in  boundary* 

Bven  when  no  agreement  is  shown,  acquiescence 
In  a  boundary  line  for  the  limitation  period  is  con- 
dosive  evidence  of  such  an  agreement,  and  will 
preclude  the  parties  from  setting  up  the  claim  tiut 
the  line,  as  acquiesced  in,  Is  not  the  true  boundary. 
O^Donnell  v.  Penney,  17  B.  1. 164. 

It  is  not  requisite  to  prove  an  actual  agreement, 
but  acquiescence  in  the  location  with  occupation 
in  accordance  with  it  is  sufficient.  Swettenham  v. 
Leary,  18  Hun,  284. 

Parties,  by  acquiescing  in  boundary  lines  for 
twenty  years  or  by  conduct  fixing  such  lines,  may 
be  estopped  from  averring  that  they  are  not  the 
true  lines.    Cleveland  v.  Obencbuin,  107  Ind.  691. 

And  so  most  of  the  authorities  hold  that  ao- 
quleecence  in  an  existing  line,  which  has  been  fixed 
either  by  the  adjoining  owner  or  by  third  persons, 
for  the  statutory  period  without  disputing  its  cor- 
rectness will  prevents  subseruent  questioning  of 
It.  Sneed  v,  Osbom,  25  r«L  619;  Oolnmbet  y. 
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Pacheco,  48  OaL  38!^  Burris  v.  Fitch,  76  OaL  385; 
Hubbard  v.  Steams,  86  111.  85:  Hammond  v.  Wil- 
liams, 10  Ky.  L.  Bep.  526:  Scheible  v.  Hart,  11  Ky.  L. 
Bep.  6U7;  Case  v.  Trapp.  49  Mich.  69:  LindeU  y.  Mc- 
Laughlin, 80  Mo.  88,  77  Aul  Dec.  693;  Jackson  v. 
Bowen,  1  Oai.  858;  Jackson  v.  Dieffendorf,  8  Johns. 
208;  Jackson  v.  Wldger,  7  Cow.  728;  McOormiclE  v. 
Barnum,  10  Wend.  106;  Dibble  v.  Bogen,  13  Wend. 
686;  Smith  v.  Faulkner,  48  Hun.  186;  Beed  v.  Farr,35 
N.  Y.  116;  Sherman  v.  Kane,  86  N.  Y.  67;  Rook  t. 
Doerr,  88  N.  Y.  &  R.  723;  Grove  v.  McAlevy  fPa.> 
Feb.  14.  1887;  Gulbertson  v.  Duncan  (Pa.)  May  7» 
1868;  Kuhns  v.  Fennell  (Pa.)  Oct.  29, 1888;  Beecberv. 
Parmele,  9yt.  852, 81  Am.  Dec.  688:  Burton  v.  I^aelU 
16  Vt.  168;  Ackley  v.  Buck,  18  Yt.  896;  Brow^a  t. 
Bdson,  28  Yt.  486:  Spaulding  v.  Warren,  25  Yt.  816: 
Holton  V.  Whitney,  80  Yt.  406;  Davis  v.  Judge.  46 
Yt.  665. 

At  least,  if  it  is  accompanied  by  possession  ot  the 
other  party  up  to  the  line.  Growell  v.  Bebee«  10 
Yt.  83, 88  Am.  Dec.  172. 

But  the  Missouri  court  is  consistent  with  Itadf  In 
holding  that  the  possession  of  adjoining  proprie- 
tors under  mistake  or  ignorance  of  the  true  line 
dividing  their  premises  and  without  intent  toclaln:^ 
beyond  the  true  line  when  discovered  will  not 
work  a  disseisin  In  favor  of  either.  Crawford  v. 
Ahmes,  108  Mo.  88. 

.  It  had  been  said  that  the  defense  of  acqoiesoenoe- 
in  the  division  line  is  entirely  distinct  from  and  in- 
dependent of  the  statute  of  limitations.  Brown  t. 
Leete,  6  Sawy.  832. 

But  that  remark  becomes  Inunaterial  where  tbe- 
limitation  period  has  elapsed  as  in  thh  oases  od- 
lected  in  this  note.  How  far  agreement  or  ac- 
quiescence will  settle  the  boundary  ii\  less  than  the- 
limltation  period  Is  not  Intended  to  be  oonsldeFed 
in  this  note. 

There  are  some  cases  also  of  which  Gates  v.  Bnt- 
ler,  8  Humph.  447,  and  Bracken  v.  Jones,  68  Tex. 
184,  are  examples.  In  which  It  is  held  that  the  acci- 
dental inclcsure  of  a  small  portion  of  a  tract  la  not 
such  adverse  possession  of  the  entire  tract  as  wil> 
give  title.  These  cases  are  plainly  not  within  the 
scope  of  this  note,  although  sometimes  cited  oi> 
this  subject. 

SettUngoneUne  not  eonelusios  on  others. 

The  settlement  of  the  outer'boundarles  of  a  tract 
by  prescription  does  not  necessarily  fix  the  Hoe  ot 
division  between  the  two  co-owners  of  the  tracu 
Switsgable  v.  WoTseldine»  5  Utah,  aUL      H.  P.  F. 
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the  question  of  diaselsin.  The  two  rules  are 
expressly  recognized  and  carefully  distin- 
guished in  our  recent  decisions.  The  dis- 
tinction between  them  is  neither  subtle*  re- 
condite, nor  refined,  but  simple,  practical, 
and  substantial.  It  involves  sources  of 
evidence  and  means  of  proof  no  more  difficult 
or  complex  then  many  other  inquiries  of  a 
similar  character  constantly  arising  in  our 
courts 

The  conclusions  of  fact  which  are  fairly 
warranted  by  the  evidence  leave  no  room  for 
doubt  that  the  case  at  bar  falls  within  the 
principle  last  stated.  It  has  already  been 
seen  that  prior  to  1880  both  parties  were  ig- 
norant of  the  fact  that  the  fenc«  erected  by 
the  plaintiff  in  ''1864  or  1866"  was  not  en 
the  true  line.  The  plaintiff  Israel  Preble 
himself  testifies  that  after  he  moved  the  fence 
he  had  always  regarded  it  as  the  true  line ; 
that  be  had  occupied  the  land  up  to  the  fence 
upon  the  supposition  and  belief  that  it  was 
the  true  line,  and  that  he  had  so  occupied  it 
because  he  thought  it  was  his  own  land. 
This  testimony,  viewed  in  the  light  of  the 
circomstances  and  situation  of  the  parties. 


emphatically  negatives  the  idea  that  during 
this  time  the  plaintiif  had  any  intention  to 
claim  title  to  land  which  did  not  belong  to 
him.  We  are  warranted  in  believing  that  it 
would  do  injustice  to  the  plaintiff  himself, 
as  well  as  violence  to  all  the  probabilities 
in  the  case,  to  assume  that  immediately  after 
the  plaintiff  had  conveyed  the  land  to  the 
defendant  for  a  satisfactory  consideration  he 
formed  the  intention  of  depriving  the  com- 
pany of  a  portion  of  the  same  land  by  dis- 
seisin in  case  the  fence  should  not  prove  to 
be  on  the  true  line. 

The  (inclusion  is  irresistible  that  the 
plaintiff  held  possession  of  the  locus  by  mis- 
take, in  ignorance  of  the  true  line,  with  an 
intention  to  claim  title  only  on  condition 
that  the  fence  was  on  the  true  line.  His 
possession  was,  therefore,  not  adverse  to  the 
true  owner,  and  cannot  prevail  against  Uio 
valid  record  title  of  the  defendant. 

Judgment  for  the  defendant, 

Petero,  Ch.  «7.,  and  WaJton.  Vire^ 
and  Haiflkell*  /•/.,  concurred;  Emerjr*  ^^i 
did  not  concur. 
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CmCAGO,  DETROIT  &  CANADA  GRAND 
TRUNK  JUNCTION  R  CO..  Plff.  in  Err. 
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1.  A  aereen  or  fence  at  a  railway  ata- 
tton  to  prevent  hones  from  beinft  frightened  by 
trains  Is  not  required,  where  it  would  be  a  great 
inconvenience  to  both  the  public  and  the  com- 
pany. 

8.  A  woman  in  a  wa§^on  behind  a  four 
year  old  eolt  at  a  railway  depot  is 
piilty  of  eontribntory  neg^Ug^nee  in 
keeping  her  seat  while  a  train  is  approaching, 
where  she  bad  opportunity  to  get  out  after  see- 
ing that  the  oolt  was  frightened  at  the  noise  of 
the  train,  but  relied  on  the  ability  of  persons  at 
the  colt's  head  to  hold  him. 

aune  1, 1808.) 

ERROR  to  the  Circuit  Court  for  St.  Clair 
County  to  review  a  judgment  io  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
salted  from  defendant's  negligence.    Retiereed. 

The  facts  sufflciently  appear  in  the  optnion. 

Meters.  Atkinson  &  Wolcott,  with  Mr. 
E.  W*  Meddauffh*  for  plaintiff  in  error: 

The  ruling  of  this  court  in  Qeiet  v,  Detroit 
City  R.0o„9\  Mich.  446,  is  applicable  to  the 
present  case. 

In  Qeiefe  Case,  the  plaintiff  was  driving  a 
horse  across  the  defendant's  track  on  Baker 
street  in  Detroit  and  attempted  to  cross  in 


NoTB.— The  above  deolsion  is  the  first  one  ren- 
dered in  the  United  States  of  which  we  have  any 
knowledge  on  the  question  of  the  necessity  of  a 
fence  or  screen  at  railway  stations  to  prevent  the 
frightening  of  horses  by  trains. 
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front  of  a  car  going  from  twelve  to  fifteen 
miles  an  hour,  when  he  was  within  twenty- 
five  to  thirty  feet  from  it,  because  he  thought 
he  would  get  across  and  he  whipped  up  his 
horse  to  do  so.  This  court  held  that  it  was 
negligent  for  him  to  attempt  to  cross  the  track 
under  such  circumstances,  and  if  he  had  not 
varied  his  testimony  on  the  second  trial,  a 
verdict  for  the  de^ndant  would  have  been 
directed. 

The  law  as  settled  by  this  court  does  not 
allow  fences  to  be  built  at  railroad  stations, 
and  there  should  be  no  exception  in  this  case. 

Flint  dbP.M.B.  Co.  v.  LuU,  28  Mich.  510; 
Chicago  <b  O,  T.  B.  Co.  v.  Campbell,  47  Mich. 
265;  McQrath  v.  Detroit,  M.  db  M.  B.  Co.  57 
Mich.  555;  Indiana,  B.  d  W.  B.  Co.  v.  Leak, 
89  Ind.  696;  Binear  y.  Grand  Rapids  db  I.  B. 
Co.  70  Mich.  620. 

In  reference  to  whistles  and  the  propriety  of 
using  them,  and  in  reference  to  other  natural 
noises  made  by  trains,  and  the  duty  of  persons 
where  such  noises  are  lawful,  Wharton  says: 
'*It  must  be  remembered  that  there  are  some 
instruments  of  alarm,  e.  g.,  steam  whistles  on 
locomotives,  which  are  essential  to  important 
industries,  and  which  are  tacitly,  if  not  ex- 
presslv,  licensed  by  the  state.  The  use  of 
these  is  not  per  se  negligent  e,  though  animals 
may  thereby  be  frightened  and  injury  ensue." 

Whart.  Neg.  §  1886;  Chicago,  B.  db  Q.  B. 
Co.  V.  Dunn,  61  111.  885. 

A  railroad  company  is  not  liable  under  the 
fencing  statutes  for  an  injury  to  an  animal 
where  a  train  caused  the  animal  to  take  fright, 
and  the  injury  was  the  result  of  a  fright,  there 
being  no  negligence  in  the  company. 

Whart.  JNeg.  898;  Ohio  db  M.  B.  Co.  v.  Cole, 
41  Ind.  880. 

Mr.  A.  E.  Chadwick,  with  Mr.  J.  B. 
Mellwain,  for  defendant  in  error: 
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It  was  the  duty  of  the  defendant  company 
to  provide  suitable  depot  grounds,  and  to 
maintain  and  operate  them  in  a  reasonably  safe 
condition,  so  that  persons  lawfully  at  said 
depot,  transactina:  business  with  the  company, 
will  not  be  ez{)O0ed  to  unnecessary  danger,  and 
placed  in  positions  of  unexpected  peril  by  the 
acts  of  the  defendant. 

How.  Stat.  §  8354:  Whart.  Neg.  §  821;  Mc- 
Kone  V.  Michigan  Cent.  R,  Co.  5t  Mich.  601. 
47  Am.  Rep.  606;  Mclniyre  v.  Neu>  York  Cent. 
R.  Co,  87  N.  Y.  287;  McDonald  v.  Chicago  dk 
N.  W.  R.  Co,  26  Iowa,  124,  96  Am.  Dec.  114; 
Bulbert  v.  Neto  York  Cent,  R.  Co,  40  N.  Y. 
145;  Coombs  v.  New  Bedford  Cordage  Go,  102 
Mass.  505,  8  Am.  Rep.  506;  Cro$8  ▼.  Lake 
Shore  it  M.  8.  R.  Co,  69  Mich.  863. 

A  reasonably  safe  condition  imposes  the 
duty  of  guarding  from  the  danger  of  collisions, 
from  passing  engines  frightening  horses  by 
reason  of  their  close  proximity,  as  well  as 
from  imperfections  of  the  ground  itself. 

Plpmouth  2\op.  V.  Crater,  125  Pa.  24. 

If  the  defendant  located  its  depot  grounds 
where  it  did  for  its  own  convenience,  then  it 
should,  at  least,  have  placed  a  fence  or  other 
batrier  between  such  grounds  and  its  main 
■witching  tracks,  if  such  was  necessary  to 
make  the  place  reasonably  safe,  and  thus  afford 
some  protection  to  persons  lawfully  there  with 
teams. 

Hvlbert  v.  New  York  Cent.  R,  Co,  supra. 

The  degree  of  care  required  in  any  enter- 
prise roust  be  proportionate  to  its  risks,  and 
the  business  of  railroads  is  one  of  great  risks 
and  requiring  great  caution. 

Michigan  Cent.  R,  Co.  v.  Coleman,  28  Mich. 
440. 

In  case  of  highways  the  doctrine  is  univer- 
sally held,  that  "where  the  erection  of  rail- 
ings or  barriers  along  the  highway  is  a  rea- 
sonable and  necessary  precaution  to  ^uard 
travelers  against  injury,  the  municipality  is 
bound  to  provide  such  safeguards,  and  will  be 
held  liable  for  failure  in  this  regard." 

MoOoff  V.  Walker  Twp.  6  L.  R  A.  695.  77 
Mich.  468;  and  cases  cited;  Sfiarp  v.  Ever- 
green Turn.  67  Mich.  448;  Harris  v.  Clinton 
Twp.  64  Mich.  447;  PiUston  v.  Bart,  89  Pa. 
889;  Plpmottth  Twp,  v.  Oraver,  supra. 

The  safety  of  a  place  used  for  depot  pur- 
poses is  a  question  not  of  law,  but  of  fact,  to 
be  determined  by  a  jury  from  all  the  surround- 
ing circumstances  proved. 

Kalemhach  v.  Michigan  Cent.  R.  Co.  87  Mich. 
609;  Plymouth  Twp.  v.  Graver,  supra;  Thomas 
Y,  Chicago  d  0,  T.  R,  Co,  86  Mich.  606;  Qeist 
V.  Detroit  City  R,  Co,  91  Mich.  446. 

The  coming  of  the  train  caused  the  danger 
by  frightening  the  horse  and  causing  him  to 
bolt  across  the  unguarded  track  in  front  of  the 
engine,  and  brings  tbe  case  clearly  within  the 
ruling  in  Engel  v.  Smith,  82 Mich.  6,  where  the 
court  says  the  controlling  fact  in  determining 
the  question  of  contributory  negligence  in 
that  case  was  that  the  negligence  of  the  de- 
fendant waa  active. 

It  is  a  matter  of  common  knowledge  that  it 
is  dancrerous  to  have  horses  confinea  in  close 

Juarters  by  a  passing  engine  and  train  of  cars, 
t  is  uncoDtroverted  in  this  case  that  it  was  ex- 
tremely dangerous  to  run  an  engine  and  train 
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of  cars  past  while  a  horse  and  conveyance  wu 
at  the  end  of  the  baggage  platform. 

The  fact  that  it  was  dangerous  was  noto- 
rious and  was  well  known  to  the  defendant, 
and  it  made  it  the  duty  of  the  defendant  to 
guard  it  with  a  railing  or  barrier  so  that  should 
a  horse  become  frightened  while  there  it  would 
be  impossible  for  it  to  bolt  acroea  the  tracks 
in  front  of  a  passing  engine,  and  if  such  t 
railing  or  barrier  was  not  practicable,  the  de- 
fendant was  bound  to  give  actual  notice  of 
any  approaching  danger  to  every  person  law- 
fully there,  and  patrons  of  the  road  have  a 
right  to  expect  that  such  notice  will  be  given 
them  before  being  placed  in  peril,  and  in  de- 
fault of  such  notice  it  is  liable  in  damages  for 
all  injuries  resulting  therefrom. 

Bhearm.  &  Redf.  Neg.  §  719,  and  cases 
cited:  En^d  v.  Smith,  supra;  Grand  Rapids 
dtl,  R.  Co,  y.  Martin,  41  Mich.  670:  Kinneg 
y.  Folkerts,  78  Mich.  697,  and  cases  dted. 

Whoever  invites  persons  to  his  premises 
must  see  that  his  premises  are  safe  and  so 
that  persons  rightfully  there  will  not  be  led 
into  pitfalls  and  death  traps;  and  that  rule  of 
duty  applies  to  a  railroad  company  as  well  as 
to  a  private  individual. 

CoUins  V.  Toledo,  A,  A,  <fi  N,  M:  R,  Co,  80 
Mich.  390;  Gross  v.  Lake  Shore  db  M.  8.  R.  Co. 
69  Mich.  868;  Beard  v.  Connecticut  db  P.  R. 
R.  Co,  48  Vt.  101;  Delaware,  L.  db  W,  R  Go. 
y.  Trautwein,  7  L.  R.  A.  435,  52  N.  J.  T^  169; 
Ke(fe  V.  Boston  db  A,  R  Co,  142  Mass.  251; 
McKone  v.  Michigan  Cent,  R.  Co,  51  Mich.  601. 
47  Am.  Rep.  596;  Thayer  y.  Flint  db  P,  M. 
R,  Co.  93  Mich.  150;  Langworthy  v.  Green 
Twp,  96  Mich.  98. 

It  is  the  contention  of  the  defendant's  coun- 
sel, that  because  the  horse  became  frightened 
at  the  approaching  train  it  owed  no  duty  to 
guard  dangerous  places.  Why  be  required  to 
guard  dansrerous  places  at  all,  unless  to  pro- 
yide  against  just  such  contingencies. 

Pittston  V.  Bart,  89  Pa.  889;  Plymouth  Twp, 
v.  Graver,  125  Pa.  80;  Langworthy  y.  Green 
Twp.  supra. 

That  this  place  was  a  dangerous  one  there 
can  be  no  question.  The  witnesses  Paldi  and 
Thompson  testified  to  it.  An  examination  of 
the  place  by  the  jury  disclosed  that  fact,  and 
the  jury,  under  the  charge,  found  it  to  be  a 
dangerous  place.  The  defendant  has  not  at- 
tempted to  deny  it.  The  dangerous  and  un- 
safe character  of  the  place,  without  anj  no- 
tice or  warning  t)eing  given  to  the  plamtiff, 
was  the  proximate  cause  of  tbe  accident. 

On  petition  for  rehearing. 

Every  person  who  expressly  or  by  implica- 
tion invites  others  to  come  upon  his  premises, 
assumes  to  all  who  accept  the  invitation  the 
dut^  to  warn  them  of  any  danger  in  coming 
which  he  knows  or  ought  to  know  of,  and  of 
which  they  were  not  aware. 

Van  Sickle  r.  Gibson,  40  Mich.  170;  Breaes 
▼.  Pimeers,  80  Mich.  177. 

Isongf  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  lives  at  Lakeport,  about  ten  miles 
from  Port  Huron.  On  the  day  of  the  acci- 
dent ahe  was  returning  from  a  visit  at  Port 
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Huron  to  her  home.  She  had  solicited  a  ride 
with  two  young  men  by  the  name  of  Good- 
man, one  about  nineteen  and  the  other  four- 
teen years  of  age.  They  had  a  light  wagon, 
drawn  by  one  horse.  On  their  way  they 
droye  to  Ft.  Gratiot,  to  get  from  the  defend- 
ant  company  two  trunks  belonging  to  a  party 
in  Lakeport,  and  for  which  they  had  the 


checks.  The  horse  they  were  driyin^  was 
four  years  old,  but  well  broken.  IN  either 
of  these  parties  had  ever  been  at  the  depot  at 
Ft.  Gratiot,  and  the  horse  had  never  been 
driven  there.  The  situation  of  the  streets, 
railrc»d  tracks,  and  buildings  of  the  defend- 
ant company  is  shown  by  the  accompanying 
plat 


They  droye  down  Michigan  street  to  the 
tracks,  and  before  turning  into  the  depot 
grounds  the  older  of  the  two  boys  got  out  of 
the  wagon,  went  to  the  baggage  room,  saw 
the  bairgage  /nan,  who  took  the  checks,  and 
deliver^  him  the  two  trunks,  telling  him  to 
drive  up  to  the  platform  to  get  them.  He 
out  them  on  a  truck,  and  wheeled  them  out 
to  the  end  of  the  platform,  near  the  train 
dispatcher^'  office,  and  then  returned  for  his 
horse  and  wagon.  The  horse  was  driven  over 
the  first  line  of  tracks  through  the  driveway, 
and  turned  round,  backing  the  end  of  the 
wagon  to  the  north  end  of  the  platform,  and 
opposite  the  train  dispatchers*  office.  The 
older  boy  got  out  of  the  wagon,  leaving  the 
plainti£f  and  his  brother  in  the  wagon.  The 
horse  became  restless,  and  the  younger  boy 
21L.R.A. 


got  out  and  took  him  by  the  bfti.  He  began 
to  rear,  when  the  older  boy  went  to  his  head. 
The  horse  finally  started  and  ran  northward, 
and,  swinging  to  the  riffht  across  the  tracks, 
overturned  the  wagon,  throwing  the  plaintiff 
out,  breaking  her  lear,  and  otherwise  injur- 
ing her.  The  horse  "became  frightened  and 
unmanageable  from  the  noise  of  an  approach- 
ing train  coming  from  the  rear,  and  along 
the  track  on  the  east  side  of  the  depot.  This 
action  was  brought  to  recover  damages  for 
the  injury  thus  sustained  by  the  plaintiff, 
and  on  the  trial  she  had  verdict  and  judg- 
ment for  $2,000. 

The  breach  of  duty  alleged  in  the  declara- 
tion is  that  if  the  defendant  had  taken  prop- 
er precaution  to  protect  life  and  property 
against  such  apparent  danger  as  the  operat- 
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inff  of  eDgines  ana  can  along  said  mentioned 
switch  tracks,  it  would  have  constructed  and 
maintained  a  hi^h  board  fence  along  the 
westerly  side  of  its  main  switching  tracks 
from  said  passenger,  freight,  and  baggage 

glatform,  at  the  southerly  end  of  said  build- 
ig  known  as  the  ''dispatchers*  office,"  etc.  ; 
or,  had  said  defendant  kept  an  employ^  or 
servant  at  said  platform  to  warn  st  ran  vers 
coming  there  with  horses  to  receive  or  del  Tver 
freight  or  baggage,  or  to  assist  in  holding 
such  teams,  or  maintained  hitching  posts  or 
rings  for  hitching  horses,  the  accident  would 
not  have  happened.  The  breach  of  duty  as- 
signed is  as  follows :  **  But,  on  the  contrary, 
said  yard,  on  the  easterly  side,  and  adjoin- 
injT  said  main  switching;  tracks,  is  wholly 
un fenced,  and  said  tracks  laid  level  with  said 
vard  for  the  whole  distance,  and  has  so  ex- 
isted for  more  than  a  year  past ;  while  pas- 
sengers desirinff  to  take  said  railroad  train, 
or  receive  or  deliver  freight  from  or  to  said 
railroad,  or  to  receive  or  deliver  baggage 
transported  over  said  railroad,  are  compelled 
to  go  b^  the  route  aforesaid  through  the  yard 
aforesaid  to  said  platform  as  the  only  means 
of  access  for  such  purposes."  There  is  an- 
other allegation  of  negligence  in  the  declara- 
tion, but  which  seems  to  bave  been  abandoned 
OP  *iie  trial.  It  was  claimed  by  the  declara- 
tion that  the  train  was  propelled  along  the 
tracks  with  great  speed,  and  without  any 
warning  to  the  plaintiff  or  those  in  charge 
of  the  horse.  On  the  trial,  when  proof  was 
offered  of  this  fact,  the  court  stated  to  coun- 
sel that  he  did  not  understand  that  in  the 
operating  of  the  train  there  was  any  negli- 
gence alleged;  and  counsel  for  plaintiff 
agreed  with  the  court's  views,  so  that  we 
may  consider  that  question  settled  and  out 
of  the  case.  The  only  questions,  therefore, 
for  our  consideration  are  (1)  whether  it  was 
negligence  on  the  part  of  defendant,  under 
the  circumstances,  not  to  have  built  and 
maintained  a  fence  along  the  side  of  these 
switch  tracks ;  and  (2)  whether  the  plaintiff 
was  in  the  exercise  of  due  care. 

The  court  below,  upon  the  first  question, 
directed  the  jury  if  they  found  tliat  the  want 
of  such  a  barrier  left  the  station  grounds  in 
a  condition  not  reasonably  safe,  and  plain- 
tiff's injury  would  not  have  taken  place  ex- 
cept by  reason  of  such  insufficient  condition, 
plaintiff  and  the  Goodmans  being  in  the  ex- 
ercise of  due  care,  the  plaintiff  was  entitled 
to  recover.  We  think  this  charge  was  not 
warranted.  Counsel  for  defendant  had  asked 
the  court  to  instruct  the  jury  substantially 
that  the  defendant  was  not  bound  to  fence  its 
depot  ^[rounds.  This  instruction  should  have 
been  given.  It  was  shown  by  the  testimony 
of  the  station  agent,  and  not  disputed,  that 
these  grounds  east  of  the  dispatchers'  office 
and  north  to  Neil  creek  are  used  for  passen- 

fers  to  get  off  and  on  trains ;  also  for  con- 
uct^rs  leaving  trains  to  go  to  the  dis- 
patchers' office  for  orders ;  it  is  also  used  by 
conductors  of  switch  engines  to  mark  the 
string  of  cars  to  be  disposed  of.  It  is  used 
by  the  general  public  in  going  to  and  from 
the  ferry  boats  plying  every  fifteen  minutes 
from  that  side  of  the  river  to  Point  Edward, 
on  the  opposite  side.  It  appears  that  it  is 
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necessary  to  have  that  point  open  so  fhat  the 
dispatchers  may  have  a  view  of  the  jrard  and 
of  the  arrival  and  departure  of  trains,  and 
that  a  fence  there  would  hinder  and  obatmct 
the  makinff  up  and  working  of  trains.    Qn 
the  east  side  of  these  tracks,  and  below  the 
dispatchers'  office,  are  two  slip  docks  where 
the  trains  are  run  onto  the  transfer  boftta  to 
be  carried  across  the  river,  and  frequently 
from  five  hundred  to  a  thousand  cars  a  day 
are  in  the  yard  to  be  carried  over,  or  have 
arrived  in  the  yard  from  the  other  aide  of 
the  river.     The  passageway  for  teams  from 
Michigan  avenue  to  the  end  of  the  platform 
oi>posite   the   dispatchers*    office   varies   in 
width.     Opposite  the  storehouse  it  is  79  feet 
east  to  the  tracks,  while  opposite  the  dis- 
patchers' office  it  is  27  feet  to  the  tracks  from 
the  platform.    Across  the  tracks  the  ground 
is  made  level  and  smooth  for  people  to  pass 
over,  hundreds  of  whom  pass  daily.     So  far 
as  appears  bv  this  record,  people  have  driven 
their  teams  in  there  with  safety.     In  a  vast 
number  of  railway  stations  nearly  the  same 
state  of  things  exist.     Carriages  and  wagons 
come  to  these  stations  to  meet  arriving  pas 
senffcrs.     They  draw  up  and  await  the  arrival 
of  the  trains  within  a  few  feet  of  the  track, 
and  trains  arrive  and  depart;  and  no  one, 
so  far  as  my  examination  has  extended,  has 
ever  heretofore  suggested  that  a  railway  com- 
pany is  guilty  of  negligence  in  not  erecting 
a  screen  or  fence  so  that  horses  standing  there 
may  not  become  frightened  at  approaching 
trains,  except  in  the  case  of  Simkin  v.  Lon- 
don A  N,   W,  B.  Co.,  reported  in  21  Q.  B. 
Div.  453.     It  appeared  in  that  case  that  the 
plaintiffs  were  leaving  a  station  belonging 
to  the  defendant,   in  a  carriage,  when  the 
horse  was  frightened  by  the  sight  and  sound 
of  a  locomotive  engine  at  Uie  station,  whicli 
was  blowing  off  steam.    The  horse  upset  the 
carriage,  and  the  plaintiffs  were  injured.    It 
did  not  appear  that  the  engine  was  defective, 
or  that  it  was  used  in  an  improper  manner, 
or  that  the  approach  to  the  station  was  in- 
convenient; but  the  jury  found  that  the  de- 
fendant was   guilty  of  negligence   in  not 
screening  the  railway  from  the  roadway  lead- 
ing to  the  station,  and  that  such  negligence 
had  caused  the  accident.     It  was  said  by  the 
court:    **We  cannot  think  that  in  this  case 
there  is  any  evidence  that  ought  to  have  been 
left  to  the  jury  of  negligence  by  the  defend- 
ant in  not  sufficiently  and  properly  screening 
its  railway  from  the  road."     There  is  no 
statutory  duty  cast  upon  the  defendant  to 
place  a  fence  alongside  of  its  tracks,  and  it 
is  quite  apparent  that  it  would  not  only  be 
a  great  inconvenience  to  have  such  a  fence 
there  to  the  defendant  company,  but  to  tlu: 
public  generally.     The  duty  which  the  de- 
fendant owed  to  the  plaintiff  was  to  provide 
a  reasonably  safe  place  of  ingress  and  egre&s 
to  its  station.     Negligence  would  mean  tbe 
omission  by  the  defendant  to  do  something 
which   persons  conducting  a  railway  with 
reasonable  care  and  caution  should  do.    It 
cannot  be  said  in  this  case  that  there  is  any 
such  omission  of  duty.     8o  far  as  oor  ob- 
servation extends,  no*  railroad  company  has 
heretofore  found  it  necessary,  in  the  carefal 
management  and  conduct  of  its  business,  to 
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place  fences  or  screeDS  along  its  tracks  for 
the  purpose  of  ijre venting  the  frifi^htening  of 
horses  approaching  its  station.  Where  pas- 
sengers are  accustomed  to  he  received  upon 
«  train,  whether  at  the  station  house,  at  the 
water  tank,  or  elsewhere,  railroad  companies 
are  bound  to  keep  in  a  safe  condition  for 
transit  the  ordinary  space  in  which  passen- 
gers fio  to  and  from  the  train,  and  the  latter 
have  the  right  to  assume  that  the  grounds 
adjacent  to  the  car,  within  the  limits  in 
which  persons  necessarily  and  naturally  go 
to  and  from  them,  admit  of  their  getting 
safely  out  and  in,  even  on  a  dark  night ;  and 
passengers  have  a  right  to  assume  that  no 
pitfalls  are  left  near  the  traveled  way.  In 
auch  cases  it  might  be  necessary  to  erect  bar- 
riers to  prevent  persons  from  wandering  in 
the  dark  out  of  the  traveled  way,  and  falling 
into  pits  and  getting  into  dangerous  places. 
Such  are  the  cases  cited  by  plaintiff's  coun- 
sel. Bulbert  v.  Ifew  York  Cent.  B,  Co,  40 
N.  y.  145 ;  Orou  v.  Lake  Share  &  M,  8.  B. 
Co,  69  Mich.  863.  But  this  case  is  not  with- 
in the  rule  laid  down  in  the  cases  cited. 
2.  The  plaintiff's  own  testimony  shows 
that  not  only  were  the  Goodman  boys  guilty 
of  negligence  in  attempting  to  keep  the  horse 
at  the  platform  when  it  became  restless  at  the 
noise  of  the  train  approaching  from  the  rear, 
but  the  plaintiff  saw  and  knew  the  danger 
herself,  and  could  have  avoided  it  by  the 
least  care  on  her  oart.  She  says  she  saw  the 
railroad  tracks  there,  and,  after  the  horse 
had  been  backed  up  to  the  platform,  she  says 
she  told  the  boys'to  hurry  up,  as  she  was 
afraid.  She  had  not  seen  or  heard  any  train 
at  that  time,  but  saw  the  track,  and  was 
afraid  with  the  little  boy  in  the  wagon  with 
her..  She  had  plenty  of  time  to  alight  from 
the  wagon  before  any  train  was  heard.    After 


the  train  was  heard,  she  says,  if  the  boy  had 
done  as  she  told  him,  he  would  have  driven 
out,  as  that  was  what  she  would  have  done. 
There  was  nothing  unusual  in  the  noise  of 
the  train.  The  horse  became  restless  from 
the  noise  of  the  train  before  it  was  in  sight, 
yet  the  boys,  instead  of  driving  out,  at- 
tempted to  nold  him  there ;  and  the  plaintiff, 
knowing  the  danger,  kept  her  seat  in  the 
wagon.  The  boys  knew  the  way  out,  and 
from  the  point  where  they  stood  it  was  a 
smooth  driveway  irom.  thirty  to  one  hundred 
feet  in  width,  safe  to  drive  over.  It  appears 
that  the  horse  first  became  restle^ss  and  fright- 
ened from  the  noise,  and  not  from  the  sight 
of  the  train,  and  yet  with  a  four  year  old 
colt,  which  had  never  been  driven  there  be- 
fore, they  determined  to  try  to  hold  him  by 
the  head,  rather  than  drive  out.  The  case 
falls  precisely  within  the  rulings  of  this 
court  In  OeUt  v.  Detroit  City  B.  Co. ,  91  Mich. 
448.  In  that  case  the  driver  thought  he  could 
get  across  the  track  in  front  of  a  car  going 
twelve  to  fifteen  miles  an  hour,  whipped  tip 
his  horses  to  do  so,  and  was  struck  by  the  car. 
This  was  held  to  be  negligence.  In  the  pres- 
ent case,  the  plaintiff  and  the  Qoodmans  saw 
the  danger,  knew  they  had  a  young  colt  not 
accustomed  to  the  place,  and  that  there  was 
a  safe  way  out.  Instead  of  adopting  a  safe 
course,  tney  took  their  chances  that  they 
could  hold  the  colt,  and  let  the  train  pass. 
They  miscalculated  the  chances,  and  must 
suffer  the  consequences.  We  see  nothing  in 
the  case  warranting  a  new  trial. 

The  wrdict  and  judgment  below  muet  60  f^ 
wreed.    No  new  trial  will  be  ordered. 

The  other  Justices  concurred. 

Rehearing  denied. 
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Anna  PURNELL,  Plff.  in  Err.. 
Frances  REED,  alias  Frances  Pumell. 


-Fla. ) 


^Uiiderthe  provlatcnui  of  section  4  of 
article  X  of  the  Constitntion  of  1886* 
where  the  holder  of  the  homestead  is 
without  children,  he  or  she  (as  the  case  may 
be)  can  legally  dispose  of  the  homestead  by  last 
will  and  testament,  subject,  however,  where  such 
disposition  Is  made  by  the  husband,  to  the  wid- 
ow's riffht  to  dower  therein  as  provided  for  by 
statute. 

*Ueadnote  by  Tatlob,  J, 


NOKB.— The  errowth  in  recent  years  of  the  Jaw  in 
respect  to  family  homesteads  has  made  it  a  subject 
of  so  much  praotioal  importance  that  the  above  de- 
cision adding  another  point  to  law  on  the  subject, 
fdthougb  it  Is  based  on  particular  constitutional 
provisions,  is  worthy  of  attention. 

For  a  note  on  homestead  exemptions  generally, 
«ee  Miller  v.  Flnegan  (Fla.)  6  L.  R.  A.  8ia 

As  to  loss  of  homestead  right  by  loss  of  family, 
see  noU  to  Stults  v.  Sale  (Ky.)  18  L.  B.  A.  743. 
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(October  23,  laOBJ 

ERROR  to   the  Circuit  Court  for  Duval 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  pos- 
session of  certain  real  estate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Jfr.  R.  B.  Hilton  for  plaintiff  in  error. 
Mr.  M.  C.  Jordan  for  aefendant  in  error. 

Taylor*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  error,  as  plaintiff  below, 
sued  the  defendant  in  error  in  ejectment  in 
the  circuit  court  of  Duval  county,  for  the 
rexiovery  of  a  lot  of  ground  within  the  corpo- 
rate limits  of  the  city  of  Jacksonville,  on  the 
corner  of  Laura  and  Orange  streets,  in  area 
containing  less  than  one  fourth  of  an  acre. 
The  cause  was  referred  to  and  tried  by  a  ref- 
eree, and  resulted  in  a  judgment  for  the  de- 
fendant, from  which  the  plaintiff  takes  error 
here. 

It  appears  from  the  proofs  and  findings  of 
the  referee  that  the  lot  in  question  is  less 
than  a  half  acre  in  area ;  that  it  is  located 
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within  the  coruurate  limits  of  the  city  of 
Jacksonville ;  that  it  was  owned  by  one  Jacob 
Pumell  who  resided  in  a  house  located  there- 
on making  it  his  home,  and  that  he  died  there 
in  July  or  August,  A.  D.  1888,  the  legal 
title  to  same  still  standing  in  his  name. 
That  he  left  a  last  will  and  testament  by 
which  he  devised  the  said  lot  and  all  other 
property  owned  by  him  to  the  defendant 
Frances  Reed,  called  in  the  will  ''Frances 
Pumell ;"  which  will  was  duly  probated, 
and  under  the  same  the  defendant  claims  title 
to  the  lot  as  devisee.  From  the  proofs  and 
admissions  of  all  parties  the  said  Jacob  Pur- 
nell  died  leaving  no  children  surviving  him. 
It  was  proved  for  the  plaintiff  that  Jacob 
Pumell,  many  years  prior  to  his  acquisition 
of  this  lot,  was  regularly  and  legally  mar- 
ried to  the  plaintiff,  and  that  they  lived  to- 
gether as  husband  and  wife  for  several  years, 
and  then  became  separated,  according  to  the 
proofs,  because  of  his  abandonment  of  the 
plaintiff ;  and  that  they  lived  apart  from  each 
other  for  several  years  prior  to  his  death,  and 
thus  lived  apart  from  each  other  at  the  time 
of  his  death ;  but  there  is  no  evidence  of  any 
divorce,  or  even  any  attempt  at  divorce  be- 
tween them.  He,  m  the  mean  time,  how- 
ever, takf*ig  the  defendant  to  his  home  on  the 
lot  in  question  and  living  with  her  there  in 
the  capacity  of  his  wife  for  several  years  prior 
to  and  up  to  the  time  of  his  death. 

The  effort  of  the  plaintiff  was  to  show  that 
the  lot  in  question  was  the  homestead  of 
her  deceased  husband  Jacob  Pumell,  who, 
though  living  apart  from  her  for  many  years 
prior  to  and  at  the  time  of  his  death,  was 
still  her  husband  dejure,  no  divorce,  legally 
severing  the  marital  bonds  between  £em, 
ever  having  been  rendered,  and  that  while 
this  legal  relationship  of  husband  and  wife 
existed  between  them  he  could  not,  by  will 
or  otherwise,  alienate  such  homestead  with- 
out her  consent.  Her  effort  was  to  have  his 
will,  devising  the  property  to  the  defendant, 
treated  as  a  nullity,  because  of  his  supposed 
inability  to  devise  the  homestead  by  will 
without  the  consent  of  the  plaintiff  his  sur- 
viving legal  wife. 

The  sole  question  presented  for  our  deter- 
mination is,  Can  the  husband,  who  dies  with- 
out children  surviving  him,  devise  the  home- 
stead by  will  that  is  exempted  to  him  under 
the  Constitution  of  Florida  of  1885,  where 
he  leaves  surviving  him  a  legal  wife,  with- 
out the  consent,  and  adversely  to  the  inter- 
ests, of  such  wife. 

This  court,  in  construing  the  homestead 
provisions  of  the  Constitution  of  1868,  has 
repeatedly  held  that  the  homestead  of  a  tes- 
tator residing  in  this  state,  who  dies  leaving 
a  wife  and  children,  is  not  the  subject  of  tes- 
tamentary disposition,  but  that  such  property 
remains  as  though  no  will  had  been  made, 
and  descends  to  the  heirs  subject  to  the  right 
of  dower  in  the  widow.  WiUon  v.  Fi'iden- 
burg,  19  Fla.  461 ;  Brokaw  v.  MeDougall,  20 
Fla.  212 ;  Wils(m  v.  Fridenberg,  21  Fla.  886. 
But  the  precise  question  here  is  now  presented 
for  the  first  time,  and  must  be  solved  under 
the  provisions  of  the  Constitution  of  1885, 
the  husband  owning  the  homestead  having 
executed  his  will  devising  it,  and  having 
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died,  in  1888,  subsequently  to  tlie  adoption 
and  ratification  of  the  Constitution  of  1885. 
and  dying,  too,  without  children  surviving 
him. 

Were  it  not  for  the  presence  of  section  four 
of  the  **  Homestead  and  Exemptions, "  article 
ten  in  the  Constitution  of  1885,  we  would  be 
of  the  opinion  that  the  homestead  was  not  the 
subject  of  testamentary  devise,  and  that  it 
was  inalienable,  either  bv  will  or  otherwise, 
when  the  legal  relationship  of  husband  imd 
wife  existed,  without  the  consent  of  the  wife, 
and  this  whether  there  were  surviving  child- 
ren or  not,  but  the  section  referred  to,  that 
was  absent  from  the  former  Constitution  of 
1868,  provides  as  follows :  **  Nothing  in  this 
article  shall  be  construed  to  prevent  the 
holder  of  a  homestead  from  alienating  his  or 
her  homestead  so  exempted  by  deed  or  mort- 
gafi;e  duly  executed  by  himself  or  herself, 
ana  by  husband  and  wife,  if  such  relation 
exists ;  nor  if  the  holder  be  without  children 
to  prevent  him  or  her  from  disposing  of  hia 
or  her  homestead  by  will  in  a  manner  pre- 
scribed by  law.  **  In  construing  the  effect  of 
section  two  of  the  same  article  ten,  in  the 
recent  case  of  Godmn  v.  King,  81  Fla.  525, 
which  provides  that,  **the  exemptions  pro- 
vided for  in  section  one  shall  inure  to  the 
widow  and  heirs  of  the  party  entitled  to  sucb 
exemption,"  etc.,  we  have  said  that  the 
Constitution  of  1885  does  not  undertake,  any 
more  than  did  the  Constitution  of  1868.  to 
regulate  the  descent  of  property ;  and  thnt 
the  respective  shares  of  the  widow  and  heirs 
are  not  determined  by  the  homestead  article 
in  such  constitution,  but  are  ascertained  un- 
der the  law  regulating  dower  and  the  de- 
scent of  property  in  force  in  this  state ;  and. 
in  effect,  that  the  homestead  provisions  of 
the  constitution  did  not  affect  any  of  the 
widow's  rights  to  dower  as  provided  for  in 
the  dower  statutes  as  they  now  exist;  that 
she  was  entitled  to  dower  under  the  statute, 
notwithstanding  the  homestead  provisions  of 
the  constitution,  in  all  of  her  deceased  hus- 
band's property,  real  and  personal,  includ- 
ing the  homestead,  and  that  the  dower  thua 
taken  was,  under  the  statute  then  and  now  in 
force,  exempt  from  the  debts  of  the  husband, 
independently  of  its  immunity  from  those 
debts  under  the  homestead  exemptions  of  the 
constitution.  In  brief,  the  widow's  dower 
rights  in  her  husband's  estate,  inclusive  of 
that  portion  thereof  denominated  as  the  home- 
stead, as  provided  for  in  the  dower  statutes- 
now  existing,  are  entirelv  unaffected  by  the 
homestead  provisions  of  the  const it'ition,  and 
remain  the  same  as  though  the  homestead 
provisions  had  never  been  engrafted  into 
that  instrament.  One  of  the  provisions  of 
our  dower  statutes  (McClellan's  Dig.  §  1, 
p.  475;  Rev.  Stat.  §  1880),  is  that,  "when 
any  person  shall  make  his  last  will  and  tes- 
tament and  not  therein  make  any  express- 
provision  for  his  wife  by  giving  and  devis- 
ing unto  her  such  part  or  parcel  of  real  and 
personal  estate  as  shall  be  fully  satisfactory 
to  her.  such  widow  may  signify  her  dissent 
thereto  in  the  circuit  or  county  judge's  court 
of  the  county  wherein  she  resides  at  anv  time 
within  one  year  after  the  probate  of  such 
will,  and  then  and  in  that  case,  she  shall  ba 
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mtitled  to  dower,"  etc.  This  statutoi^  pro- 
TisioD,  with  all  the  others  in  relation  to 
dower,  remains  unchanged  and  unaffected  by 
the  constitution.  The  framers  of  that  in- 
strument, in  recognition  of  tlie  fact  that  the 
statutory  provisions  for  the  widow's  dower 
were  liberally  ample,  and  remained  entirely 
unaffected  by  anything  embodied  by  them  in 
the  organic  law,  and  that  under  those  statutes 
she  was  fully  secured  and  protected  in  those 
rijurhts,  no  matter  what  direction  the  husband 
might  undertake  by  will  to  give  to  his  prop- 
erty inclusive  of  the  homesti»d  portion  there- 
of, very  consistently,  as  we  think,  engrafted 
into  that  instrument  the  provision  that  where 
there  were  no  children  the  husband  could 
devise  the  homestead  by  last  will  and  tes- 
tament; the  effect  ol  which,  when  done  in 


a  manner  unsatisfactory  to  the  surviving 
widow,  would  be  to  rele/2:ate  her  to  the  as- 
sertion of  her  dower  rights,  enabling  her, 
under  the  statute,  to  dissent  thereto,  whicb 
dissent,  when  expressed  in  time,  oractically 
annuls  the  will  in  so  far  as  it  undertakes  to 
dispose  of  anv  part  of  the  estate  to  which  the 
widow  would  be  entitled  as  dower  under  the 
statute.  Our  conclusion  is  that,  under  the 
provisions  of  section  4  of  article  10  of  the  Con- 
stitution of  1885,  where  the  holder  of  the 
homestead  is  without  children,  he  or  she. 
(as  the  case  may  be,)  can  legally  dispose  of 
the  homestead  by  last  will  and  testament, 
subject,  however,  where  such  disposition  ia 
made  by  the  husband,  to  the  widow's  right 
to  dower  therein  as  provided  for  by  statute. 
I%e  judgment  appealed  Jram  is 
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Mayor,  etc.,  of  the  City  of  GUTHRIE,  Apple., 

«. 

Territoiy  of  OKLAHOMA,  e»  rd.    Marquis 

D.  L08EY. 

a  Okla.  188.) 

1.  There  ean  be  no  defketo  eorporatton 

In  the  absence  of  any  leffiplative  provtotoo  Cor 
the  organization  of  d^fuire  corporatioDB. 

8*  A  mimlcipal  corporation  may  be  com- 
pelled bj  a  retroepeetive  statute  to 
pay  the  debte  Inourred  for  legitimate  munloi- 
pal  purposes  of  a  provisional  organization  made 
in  the  absence  of  any  legislative  provision  for 
the  organization  of  cities  and  village,  to  whose 
property,  pabiio  Improvements,  people  and  ter- 
ritory It  has  auoceeded. 

8*  A  statute  proTidia^  fbr  the  payment 
by  a  Tillage  of  debts  of  a  provisional 
org^aniaation  which  it  has  succeeded  is  not 
special  legislation  changing  or  amending  a 
charter  or  ferantlng  special  privUeges  or  immu- 
nities within  the  prohibition  of  S4  U.  &  Stat,  at 
L.,  chap.  8U,p.  170,  relating  to  territorial  legls- 
latures. 

€•  The  power  of  a  territorial  legisla* 
tore  to.leyy  assessments  on  the  prop- 
erty within  a  municipal  reorporation 

by  proper  legislation  Is  not  limited  by  S4  Stat  at 
Ifc,  chap.  818,  •  4,  providing  that  no  municipal 
corporation  shall  become  Indebted  In  any  man- 
ner exceeding  i  per  cent  of  its  taxable  property. 

6*  A  eity  which  succeeds  to  all  the  rig^hts* 
f ranohtoea,  and  property  of  a  village  to  bound  by 
the  obligations  of  the  latter. 

6*  Mandamus  lies  to  compel  the  issuance 
of  a  warrant  by  city  <»lllcers  Ibr  the 
compensation  of  reibrees  under  a  statute 
providing  for  a  reference  of  certain  claims 
against  the  dty  and  that  the  compensation  of  the 
referees  shall  be  paid  by  the  city  upon  the  order 
of  the  judge. 

(September  19, 18B8.) 

Note.— Some  novel  questions  are  presented  In 
the  above  case,  which  Is  a  valuable  summary  of 
the  law  concerning  legislative  power  to  confirm  or 
legalize  indebtedness  of  maniclpal  corporations. 
21  L.  R.  A. 


APPEAL  by  defendants  from  aludgment  of 
the  District  Court  for  Logan  County  grant- 
idg  a  writ  of  mandamus  to  compel  the  defend- 
ant city  to  pay  relator's  claim  for  money  al- 
alleged  to  be  doe  for  services  renderea  by 
relator  as  referee  in  ascertaining  the  validity 
of  certain  claims  which  had  Men  presented; 
against  the  city.    Afflrmed. 

The  fa^ts  are  stated  in  the  opinion. 

Meeere,  J*  L.  Pancoast,  A*  0«  Curtin 
Bierer,  and  Dick  T.  Morg^an,  for  appel- 
lant: 

This  Statute,  article  1,  chapter  14,  attempta 
to  regulate  the  practice  in  the  courts  of  Justice 
by  a  special  act;  it  makes  a  special  provlsioa 
for  a  special  adjudication  of  special  cases,  by 
a  special  tribunal,  in  a  special  manner. 

WHberfs  App.  187  Pa.  494;  MitehM  y.  JAv 
CarkU,  69  Ind.  184. 

The  council  ought  not  to  be  compelled  to 
issue  their  warrants  for  the  payment  of  Losey'a 
claim,  because  they  are  prohibited  by  law  from 
so  doing. 

Section  68  of  article  1  of  chapter  16,  of  the 
Oklahoma  Statutes  provides  that  no  debts  or 
liabilities  of  any  of  the  provincial  cities  or 
town  governments  shall  be  paid  except  as  es- 
pecialr^  provided  by  law. 

Article  1  of  chapter  14  of  the  Oklahoma 
Statutes,  is  a  local  and  special  act  incorporat- 
ing the  city  and  village  of  Guthrie  and  chang- 
ing and  amending  the  charter  of  the  city  and 
yiOage  of  Guthrie,  and  granting  to  the  munici- 
pal corporation  of  Guthrie  special  corporate 
powers,  and  a  special  and  exclusive  privilege 
and  immunity  and  franchise,  and  is  a  special 
and  local  law  where  a  general  law  could  be 
made  applicable. 

DilL  Mun.  Corp.  4th  ed.  §S  89-41. 

The  yillage  and  city  of  Guthrie  had  no 
power  under  the  general  acts  to  pay  these  pro- 
visional debts,  it  is  attempted  to  be  conferred 
by  chapter  14  of  the  Oklahoma  Statutes. 
This  chapter  is  a  special  act  for  it  refers  only 
to  Guthrie  and  Kingfisher,  when  there  was  a 
vast  number  of  cities  in  the  territory. 

The  prohibition  of  si>ecial  acts  conferring 
corporate  powers  and  grantine  special  charter 
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powers,  or  amendiog  the  same  so  as  to  become 
«pecial,  has  been  upheld  by  various  courts. 

Dill.  Mud.  Corp.  §  88,  note  L,  g  46;  Seattle 
T.  Teeler,  1  Wash.  Terr.  672. 

A.11  act  creating  a  debt  for  the  issuance  of 
Iwnds  is  a  special  act  and  prohibited. 

Clegg  v.  Seliool  Diet.  No,  66  of  Riehardson 
County,  8  Neb.  178;  Dundy  y.  BUhardaon 
County  Comre.  Id.  508. 

The  Issuance  of  scrip  or  warrants  for  a  par- 
ticular purpose  comes  within  this  prohibition 
«nd  cannot  be  granted  by  special  act. 

Dill.  Mun.  Corp.  §  46;  Commercial  Nat. 
Bank  y.  Itda,  2  DilL  9SS, 

The  legislature  cannot  bring  into  existence 
against  the  parties  ormunicipiu  corporations  a 
demand  which  previously  they  were  neither 
legally  nor  equitably  bound  to  pay. 

7  Lawson,  Rights,  Rem.  &  Pr.  §8864;  Med- 
ford  y.  Learnard,  16  Mass.  215;  AlberUon  y. 
London,  42  Conn.  209:  People  y.  Columbia 
County  Supn.  48  N.  Y.  130;  Ohio  dt  M,  R.  Co. 
y.  TMckey,  78  Dl.  56,  20  Am.  Rep.  269;  Holden 
T.  James,  11  Mass.  896,  6  Am.  Dec.  174. 

The  eiTect  of  this  act  is  to  adjudge  that  the 
Tillage  of  Guthrie  and  its  subdivisions  are  in- 
debted to  the  holders  of  the  provisional  scrip 
and  eyidence  of  indebtedness,  and  is  an  illegal 
adjudication. 

State  Y.Tappan,  29  Wis.  664.  9  Am.  Rep. 
€22;  Smith  ^.  Strothor,  68  Cal.  194. 

A  contract  of  a  municipal  corporation,  yoid 
for  want  of  authority,  cannot  be  made  yalid 
b^  a  subsequent  ratification  or  recognition 
without  proof  that  it  was  obtained  at  the  re- 
quest or  with  the  assent  of  the  corporation,  or 
was  afterwards  acted  upon  and  confirmed  by 
it. 

7  Lawson,  Righto,  Rem.  &  Pr.  §^  89-67; 
Baebrouek  y.  Milwaukee,  13  Wis.  42,  80  Am. 
Dec.  718;  Shawnee  County  Comrs.  y.  Ccvrter,  2 
Ran.  116. 

The  legislature  has  not  the  power  to  compel 
a  municipality  to  levy  tax,  for  any  of  the  pur- 
poses provided  for  in  chapter  14,  in  the  Okla- 
homa statutes. 

State  v.  Tappan,  eupra. 

The  statute  attempts  to  delegate  the  Judicial 
powers  granted  by  congress  and  reposed  in  cer- 
tain tribunals  in  this  territory,  to  a  tribunal  and 
oflScers  other  than  those  designated  and  con- 
templated by  the  organic  act,  and  Is  therefore 
imconstitutional  and  yoid. 

State  y.  Noble,  4  L.  R.  A.  101.  118  Ind.  860; 
State  y.  Tappan,  supra;  7  Lawson,  Rights, 
Rem.  &  Pr.  §  8783;  Brown  y.  Buck,  76  Mich. 
"274;  Smith  y.  Strother,  aupra. 

The  village  or  city  of  Guthrie  was  entitled 
to  a  trial  by  jury  m  every  case  against  the 
city  where  $20  was  involved. 

Amend.  U.  8.  Const,  art  7;  State  y.  Tappan^ 
ntfra. 

The  liability  of  a  town  must  first  be  deter- 
mined by  a  judicial  tribunal,  by  due  process 
of  law,  by  a  jury,  before  taxation  of  the  same 
can  be  enforced. 

Peo^e  y.  Hav>8,  87  Barb.  440;  Baldwin  y. 
New  York,  42  Barb.  649,  46  Barb.  359. 

The  statute  is  not  bindinj^  on  the  city  of 
<xutbrie,  because  the  city  of  U-uthrie  nas  never 
ratified  or  sanctioned  the  same.  The  debts 
sought  to  be  provided  were  never  created  by 
tixiyde  facto  or  de  jure  municipal  corporation 
21  L.  R.  A. 


and  never  were  legal  or  equitable  detita  against 
any  municipal  corporation,  and  haye  never 
been  made  so  by  the  ratification  of  the  dty  of 
Guthrie. 

Norton  y.  Sfidby  County,  118  XT.  8.  425,  SO 
L.  ed.  178:  Broughton  y.  Penmeola,  93  U.  S. 
266.  23  L.  ed.  896;  Mobile  r.  Wateon,  116  U.  8. 
289.  29  L.  ed.  620. 

These  goyernments  were  not  de  facto  mu- 
nicipalities because  there  could  be  no  dejure 
municipalities,  there  being  no  acto  to  authorize 
the  same.  There  can  be  no  d?  facto  munici- 
paliliea  or  officers  where  there  can  be  none  de 
jure. 

Dill.  Mun.  Corp.  g  276;  Norton  t.  ShOby 
County,  supra. 

Havmg  shown  then  that  there  can  he  node 
facto  municipality,  unless  there  can  be  one 
dejure,  there  could  be  none  de  jure  in  Okla- 
homa territory  between  April  22,  1889,  and 
May  2,  1890,  for  the  purpose  of  creating  any 
debts  which  could  be  a  municipal  indebtedness. 

The  extent  of  the  power  of  a  municipal  cor- 
poration to  contract  must  be  determined  by, 
and  cannot  exceed  ito  chartered  power. 

Dill.  Mun.  Corp.  §443. 

A  past  consideration  can  only  be  the  basis  of 
an  obligation  on  the  part  of  the  city  to  make 
payment  after  acceptance  and  a  new  promise 
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Mun.  Corp.  §  460;  Knapp  y.  Orant, 
27  Wis.  147. 

A  contract  of  the  city  to  be  yalid  must  be 
within  the  scope  of  the  authority  conferred 
upon  it  by  law  and  for  municipal  purposes 

Thomas  v.  Part  Huron,  27  Mich.  820. 

This  statute,  even  as  a  curative  legalizioff 
act,  is  subject  to  the  objection  that  it  is  special 
and  not  general  in  its  nature.  A  curative  le- 
galizing statute  must  be  general  in  its  nature. 

Mitdtai  y.  McCorkle,  69  Ind.  184. 

The  return  to  the  altematiye  writ  shows 
that  more  than  half  of  Losey's  claim  for  com- 
pensation was  for  the  adjudication  of  matters 
where  the  city  was  by  the  commission  held  not 
liable. 

A  party  or  corporation  cannot  be  chari^ 
for  the  costs  in  a  case  where  it  has  been  guilty 
of  no  wrong  or  neglect  of  duty. 

Ohio  dM.  R.  Co.  y.  Lackey,  78  IlL  55,  20 
Am.  Rep.  259;  Brown  y.  Buck,  75  Mich.  275. 

This  limit  on  municipal  corporation  indebt- 
edness is  a  le||;al  one  and  all  debts  created  be- 
yond the  limits  are  absolutely  yoid. 

Wheeler  y.  Plattsmouth,  7  Keb.  270. 

The  relator,  Losey.  had  a  plain  and  adequate 
remedy  at  law  in  a  ciyil  action  against  the  city 
of  Guthrie  to  recoyer  his  compensation,  anil 
mandamus  will  not  lie  to  compel  the  issuance 
of  a  warrant  to  pay  this  claim. 

Marshall  y.  State,  1  Ind.  72;  La  Grange 
County  y.  Cutler^  7  Ind.  6;  FrankUu  Tup. 
Trustees  y.  State,  11  Ind  205;  State  y.  Mont- 
gomery County  Gomrs.  25  Ind.  210;  Stater.  Tip- 
pecanoe County  Comrs.  45  Ind.  601:  Ua^rrison 
Scfiool  Twp.  y.  McGregor,  96  Ind.  185;  Exeil- 
sior  Mut.  Aid  Asso.  of  Anderson  y.  Riddle,  91 
Ind.  84;  StaU  v.  Floyd  County  Judge,  5  Iowa, 
880. 

The  remedy  of  a  municipal  or  county  bond- 
holder in  the  federal  courts  is  to  sue'  at  law 
and  obtain  a  Judgment  to  establish  the  validity 
and  amount  of  hi8  debk 
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Dill  Mun.  Corp.  §  a56;  Eeine  t.  Levee 
<}omra.  86  U.  8. 19  Wall.  655,  23  L.  ed.  228; 
Cueen9bury  v.  Oulcer,  86  U.  S.  19  Wall  83.  22 
II  ed.  100;  Bath  County  v.  Amy,  80  U.  8.  18 
Wall.  244,  20  L.  ed.  589;  ColUU  t.  AUiion,  1 
Okla.  42. 

Tbe  qiieatioD  of  the  liability  of  a  town  to  pay 
a  claim  must  first  be  determined  by  a  Judicial 
tribiiDal.  by  due  proceaa  of  law,  by  a  Jury. 

People  ▼.  JETaiM,  87  Barb.  440,  and  caaea 
cited. 

On  petition  for  rehearing. 

To  coDBtitute  a  defaeto  corporation,  at  least 
three  things  must  exist:  First,  there  must  be  a 
law  authorizing  the  creation  of  the  corporation; 
aeoond,  there  must  be  an  attempt  In  good  faith 
to  complj  with  the  law;  third,  there  must  be 
an  exercise  of  corporate  functions. 

In  tbe  case  at  the  bar  the  two  most  essential 
of  these  tbree  propositions  do  not  exist  First, 
tintil  the  passage  of  the  organic  act  there  was 
flio  law  under  which  the  provisional  govern- 
ments could  be  organized;  second,  there  was 
DO  attempt  on  the  part  of  the  provisional  gov- 
•emments  in  good  faith  to  comply  with  any 
Jaw  pertaining  to  corporation. 

Tbe  village  of  Guthriu  was  organized  as  ac20 
iure  corporation,  to  start  with,  and  there  never 
-was  a  defaeto  corporation. 

Willi^fmeon  v.  Kokomo  Bldg.  db  L,  Fund 
^Mo.89Ind.889. 

The  dejure  corporation  formed  as  tbe  village 
of  Guthrie  succeeded  to  no  property  of  tbe  pro- 
▼isional  government. 

The  court  correctly  holds  in  this  case  that  the 
provisional  corporations  had  no  legal  existence. 
In  fact  tbey  had  no  existence  at  the  time 
the  contract  was  made  or  afterwards.  The  vil- 
lage of  Guthrie,  organized  under  the  Nebraska 
laws,  is  an  entirely  different  being  or  corpora- 
tion. It  was  not  resurrected  out  of  anything 
that  existed  before.  There  was  no  attempt  to 
inake  a  legal  corporation  out  of  the  nonentities 
that  existed  before.  The  want  of  authority  in 
tbe  old  provisional  governments  to  make  a  con- 
tract did  not  exist  alone  in  exceeding  tbe  au- 
thority laid  down  by  law  for  their  government, 
but  the  want  of  authority  existed  in  there  never 
being  any  such  parties  in  legal  contemplation 
as  tbe  provisional  governments  of  the  cities  of 
Guthrie. 

Shonk  V.  Brown,  61  Pa.  827. 

The  legislature  cannot  take  one  estate  and  in- 
vest it  in  another  who  bought  it  with  notice  on 
the  face  of  its  title  that  the  grantor  could  not 
convey  it  to  him. 

Underioood  v.  LiUy,  10  Serg.  &  R.  101;  Al- 
ter'* App.  67  Pa.  841.  5  Am.  Rep.  483.  See 
also  MeCarty  v.  Hoffman,  28  Pa.  507;  Oreen- 
oufh  V.  Oreenough,  11  Pa.  489,  51  Am.  Dec. 
mi\  Hasbrouek  v.  Milwaukee,  13  Wis.  88,  80 
Am.  Dec.  718;  Cooley,  Const.  lim.  460(378). 

The  operation  of  these  cases  of  retroactive 
law  must  be  carefully  restricted  to  the  parties 
to  the  original  contract  and  to  such  other  per- 
fions  as  may  have  succeeded  to  the  rights  with 
ao  greater  equities. 

Cooley,  Const.  Lim.  466  (879),  471  (882); 
StaU  V.  Ta^ppan,  29  Wis.  680,  9  Am.  Rep.  622; 
Hampshire  County  v.  Franklin  County,  16 
Haas.  76;  Atkiney.  Randolph,  81  Yt.  226; Pk^ 
^  V.  Chicago,  51  111.  17,  2  Am.  Rep.  278; 
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Bovidoinham  ▼.  Richmond,  6  Me.  118,  19  Am. 
Dec.  197;  Bruneudck  v.  UUhfleld,  2  Me.  28. 

The  act  is  void  because  it  imposes  a  greater 
burden  than  the  original  obligation  assumed. 
The  act  provides  that  the  warrants  to  be  issued 
by  the  council  shall  draw  interest  at  the  rate  of 
mx  per  cent  per  annum,  when  there  was  no  pro- 
vision in  the  original  indebtedness  to  draw  iih 
terest  in  any  amount. 

Qoqgane  v.  Turnipeeed,  1  8.  0.  N.  8.  80,  7 
Am.  Rep.  28, 98  Am.  Dee;  897. 

Chapter  14  devests  rights  and  takes  property 
without  due  process  of  law. 

Alter^i  App.  tvpra. 

It  is  certainly  impossible  to  look  upon  this 
statute  as  any  other  than  a  special  statute  regu- 
lating the  practice  in  courts  of  justice,  and  it  is 
certainly  in  violation  of  the  congressional  act. 

WHberfe  App.  187  Pa.  494;  MitcheU  v.  Mc- 
CorkU,e»lji^\\U. 

Chapter  14  deprives  the  city  of  the  right  of 
trial  by  jury. 

Backus  V.  LOanon,  11  N.  H.  19. 85  Am.  Dec. 
466;  Opinion  qf  Justices,  41  N.  H.  550;  Dana 
County  Suprs.  v.  Dunning,  20  Wis.  210;  Tabor 
V.  Cook,  15  Mich.  822;  StaU  v.  Peterson,  41 
Vt  504;  8taU  v.  Tappan,  29  Wis.  685,  9  Am. 
Rep.  622;  Pwpley,  Haws,  87  Barb.  440;  BcUd- 
win  V.  New  fork,  42  Barb.  549,  45  Barb.  859; 
Plimpton  V.  Somerset,  38  Vt.  283. 

Tbe  city  of  Guthrie  had  no  opportunity  to 
appear  and  make  objections  to  the  appointment 
of  referees  or  have  any  voice  in  fixing  their 
compensation. 

Smith  V.  Strother,  68  Oal.  194;  Centrai  Pae. 
R,  Co.  V.  QaUatin,  99  U.  8.  761,  25  L.  ed.  516; 
Lane  v.  Dorman,  4  HI.  288,  86  Am.  Dec.  548; 
Jones  V.  Perry,  10  Terg.  59.  30  Am.  Dec  436; 
Marshall  ▼.  State,  1  Ind.  72;  Johnson  County 
Comrs.  V.  Hicks,  2  Ind.  528;  La  Orange 
County  V.  Cotter,  7  Ind.  6;  State  v.  Tappan. 
supra;  State  v.  Montgomery  County  Comrs.  25 
Ind.  210;  Franklin  Twp.  Trustees  v.  State,  11 
Ind.  205. 

Messrs,  H.  S«  Cuimiiiig^luwiit  H*  E.  Aap» 
and  Samual  8.  Overatreet  for  appellee. 

Barford*  /.,  delivered  the  opinion  of  the 
court: 

On  the  22d  day  of  April,  1889,  at  the  open- 
ing of  the  Oklahoma  country  to  settlement 
and  occupancy,  a  large  number  of  people 
settled  for  town-si  to  purposes  upon  the  lands 
now  occupied  by  the  city  of  Guthrie.  The 
Act  of  Congrpss  approved  March  2,  1889,  cen- 
tal us  a  provision  that  no  entry  of  lands  for 
town  site  purposes  shall  embrace  more  than 
320  acres  in  any  one  entry.  To  avoid  this 
inhibition,  and  segregate  more  lands  for  tbe 
purpose  of  trade  and  business,  four  separate 
entries  were  made  of  these  lands,  consisting 
of  320  acres  each,  and  were  severally  de- 
nominated Guthrie,  East  Guthrie,  Capitol 
Hill,  and  West  Guthrie.  The  town-site 
settlers  and  occupants  of  each  of  these 
subdivisions  organized  what  were  called 
** provisional  governments,''  under  charters 
adopted  by  ue  people  at  public  meet- 
ings held  for  such  purpose,  and  each  se- 
lected municipal  officers,  made  public  im- 
provements, graded  streets,  erected  build- 
ings, constructed  bridges,  adopted  laws  and 
ordinances,    and    airested,    punished,    and 
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imprisoned  violators  of  such  ordinaDces. 
These  provisional  governments  assumed  and 
exercised  all  the  powers,  functions,  and  au- 
thority of  lecrally  constituted  municipal  cor- 
porations, and  continued  to  exercise  the  same 
until  the  month  of  August,  A.  D.  1890,  when 
thev  were  consolidated,  and  organized  as  a 
village  corporation,  under  and  pursuant  to 
the  laws  of  Nebraska,  as  adopted  and  ex- 
tended over  said  territory  by  the  Act  of  Con- 
gress approved  May  2,  m90,  providing  a 
territorial  government  for  the  territory  of  Ok- 
lahoma; and  said  village  of  Guthrie  suc- 
ceeded to  all  the  improvements,  properties, 
books,  and  documents  of  the  several  provis- 
ional governments.  During  the  existence 
of  the  several  provisional  governments  they 
each  contracted  and  created  in  various  ways 
pertaining  to  their  municipal  affairs  certain 
debts,  which  remained  unpaid  at  the  time  the 
said  provisional  governments  were  converted 
into  a  le^all^  constituted  municipal  corpora- 
tion. The  village  of  Guthrie  continued  her 
corporate  existence  until  after  the  adjourn- 
ment of  the  first  territorial  legislature,  when 
she  organized  as  a  city  of  the  nrst  class,  under 
the  laws  of  Oklahoma,  and  has  ever  since 
remained  each,  with  a  mayor,  common 
council,  and  police  officers,  exercisin/r  all  the 
functions  ana  powers  of  a  municipal  corpora- 
tion, and  is  composed  of  the  same  people, 
and  embraces  the  same  territory,  as  the  orig- 
inal provisional  governments  of  Guthrie, 
East  Guthrie,  Capitol  Hill,  and  West 
Guthrie,  and  has  succeeded  to  all  their  prop- 
erty and  improvements,  and  has  adopted  and 
appropriated  the  same.  During  the  session 
of  the  first  legislature,  and  after  the  village 
of  Guthrie  hi^  been  organized,   an  act  was 

Passed,  entitled  **  An  Act  for  the  Purpose  of 
'roviding  for  the  Allowance  and  Payment  of 
the  Indebtedness  heretofore  Created  by  the 
People  and  Cities  of  Guthrie,  East  Guthrie, 
West  Guthrie,  and  Capitol  Hill,  now  Con- 
solidated into  the  City  of  Guthrie."  Okla. 
6tat.  art.  1,  chap.  14.  This  act  empowers 
the  district  judge  of  Logan  county  to  ap- 
point three  disinterested  persons  to  act  as 
referees  to  inquire  into  and  pass  upon  all 
claims  and  demands  of  every  clmracter  here- 
t'ifore  issued  by  the  four  provisional  govem- 
menta  for  all  purposes.  "The  holders  of 
claims  are  requested  to  present  them  to  the 
referees,  supported  by  affidavit  that  the  claims 
are  buna  fide,  and  was  for  money  advanced, 
materials  furnished,  or  labor  performed  for 
the  benefit  of  the  city  requiring  the  same ; 
and  the  referees  are  authorized  to  hear  evi- 
dence, if  they  deem  necessary.  The  referees 
are  required  to  give  notice  of  the  time  for 
presentation  of  claims,  and  after  thirty  days 
all  demands  not  presented  are  barred."  Sec- 
tion 4  of  said  Act  provides  ^'that,  after  the 
commission  or  referees  shall  have  passed  upon 
and  allowed  any  and  all  claims  mentioned  in 
this  act,  they  shall  make  a  report  to  the  dis- 
trict court  of  same,  showing  the  names  and 
amounts  allowed  by  them,  and  also  all  claims 
and  the  names  and  amounts  disallowed  by 
them,  for  approval  or  disapproval  of  the  dis- 
trict judge.  And  all  claims  allowed  and  ap- 
proved by  the  district  judge  shall  be  certified 
to  the  mayor  and  council  of  the  village  of 
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Guthrie,  who  are  hereby  authorized  and 
directed  to  issue  warrants  upon  the  village, 
and  payable  by  the  village  to  the  holders  and 
owners,  payable  in  installments,  each  of  th» 
amounts  to  be  in  one,  two,  three,  four,  and 
five  years,  to  bear  interest  at  the  rate  of  six 
per  cent  per  annum  from  the  date  of  the  al- 
lowance by  the  commission  or  referees ;  ami 
said  mayor  and  council  of  the  village  of 
Guthrie  shall  levy  a  tax  upon  the  property 
of  the  residents  of  said  village  to  pay  the 
warrants  herein  referred  to,  levying  samfr 
upon  each  subdivision  theretofore  constitut- 
ing Guthrie,  East  Guthrie,  West  Guthrie, 
and  Capitol  Hill  accord inir  to  the  amount  of 
indebtedness  created  by  the  city  councils,  the 
mayors,  and  school  boards,  heretofore  acting 
for  and  in  behalf  of  the  people  resident  of 
said  cities;  each  of  said  cities  to  be  liable 
for  and  taxable  under  this  act  for  the  amount 
of  indebtedness  created  by  them."  Section 
5  is  as  follows:  **That  said  commission  or 
referees  shall  be  allowed  such  compensation 
as  the  district  judge  may  allow  them  for  the 
services  to  be  performed  by  them  under  thia 
act,  and  the  village  of  Guthrie  shall  pay  the 
same  to  the  said  commission  or  referees,  upon 
the  order  of  the  district  judge." 

Acting  under  the  provisions  of  this  statute, 
the  district  judge  of  Logan  county  appointed 
the  relator,  with  two  others,  referees  or  com- 
missioners, and  they  qualified  and  performed 
the  duties  required  of  them  in  said  act,  and 
made  their  report  to  tlie  district  court.  There- 
upon the  court  ordered  that  the  relator  be  al- 
lowed the  sum  of  i425  for  his  services  as  such 
referee,  and  ordered  that  the  council  issue 
warrants  of  the  city  of  Guthrie  therefor.  This 
order  was  presented  to  tlie  council  in  session, 
and  a  demand  made  for  the  warrant,  which 
was  refused.  The  relator  applied  to  the  dis- 
trict court  of  Logan  county  for  an  alternative 
writ  of  mandate,  commanding  the  city  to 
issue  said  warrant,  or  show  cause  why  the 
same  should  not  be  done.  The  city  council 
made  their  return  to  this  writ  by  way  of 
demurrer,  and  assigned  as  cause  for  demurrer 
^'that  the  court  had  no  jurisdiction  to  grant 
the  relief  prayed  for;"  that  the  act  upon 
whidi  the  claims  were  based  was  unconstitu- 
tional, and  in  conflict  with  the  organic  act 
of  Oklahoma ;  that  the  petition  does  not  state 
facts  to  entitle  the  relator  to  the  relief  prayed 
for.  This  demurrer  was  overruled  and  ex- 
ception saved.  The  city  then  answered  in 
eleven  paragraphs,  the  nrst  of  which  was  a. 
general  denial  of  the  allegations  contained  in 
the  petition.  The  relator  demurred  to  the 
several  answers,  and  the  demurrer  was  sus- 
tained as  to  all  of  the  answers  except  the 
first,  to  which  it  was  overruled.  This  par- 
agraph was  afterwards  stricken  out,  for  the 
reason  that  the  defendant  refused  to  verify 
the  same.  The  court  then  rendered  j  udgment 
for  the  relator,  and  issued  a  peremptory  writ 
of  mandamus  commanding  the  defendant  to 
issue  said  warrant.  From  this  judgment  the 
city  appeals,  and  assigns  as  error  the  over- 
ruling of  her  demurrer  to  the  petition,  and 
the  sustaining  of  the  relator's  demurrer  ta 
her  several  answers. 

Bome  of  the  questions  presented  by  this 
record  are  quite  novel  and  difficult,   and  of 
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no  little  importance.  The  subjects  have  all 
been  treated  ably  and  exhaustively  by  coun- 
sel on  both  sides,  the  several  briefs  exhib- 
iting evidences  of  great  research  and  care- 
ful study.  The  first  question  to  be  de- 
termined in  this  controversy  is  as  to  the 
legal  status  or  character  of  the  so-called 
^provisional  governments."  It  is  a  well- 
established  rule  of  law  that  before  there  can 
be  a  de  facto  municipal  corporation  there  must 
be  some  authority  for  a  dsjure  corporation. 
A  de  facto  corporation  cannot  exist  where 
there  is  no  law  authorizing  a  dejure  corpora- 
tion. Norton  v.  ShOby  County,  118  U.S.  426, 
80  L.  ed.  178 ;  Evennon  t.  EUingson,  67  Wis. 
€84.  **The  proposition  which  lies  at  the 
foundation  of  the  law  of  corporations  of  this 
country  is  that  here  all  corporations  public 
and  private,  exist,  and  can  only  exist,  by 
virtue  of  express  legislative  enactment^ 
creating  or  authorizing  the  creation  or  ex- 
istence of  the  corporate  body.  Legislative 
sanction  is,  with  us,  absolutely  essential  to 
lawful  corporate  existence."  Dill.  Mun. 
Corp.  %  37.  Was  there  any  legislative  sanc- 
tion to  the  existence  of  municipal  corpora- 
tions prior  to  the  Act  of  Congress  approved 
May  2,  1890?  We  are  unable  to  find  any 
«uch  authority.  These  provisional  govern- 
ments grew  out  of  a  necessity  made  by  the 
«Ll»ence  of  legal  authority.  They  were  ag- 
gregations of  people  associated  together  for 
purpose  of  mutual  benefit  and  protection. 
Without  any  statute  law,  they  became  a  law 
tinto  themselves,  and  adopted  the  forms  of 
law  and  government  common  among  civil- 
ized people,  and  enforced  their  authority 
by  the  power  of  public  sentiment.  Thej 
had  no  legal  existence;  they  were  nonen- 
tities; they  could  not  bind  themselves  by 
contracts,  or  bind  any  one  else;  they  were 
morally  bound  to  make  lust  recompense  for 
that  which  they  received  in  money,  labor, 
or  materials;  but  no  such  obligations  could 
be  enforced  against  them.  The  organic  act 
furnished  them  a  sovereign  civil  govern- 
ment, and  supplied  the  autnority  for  consti- 
tuting dejure  municipal  corporations.  Then 
they  oecame  and  were  de  facto  corporations 
until  such  time  as  they  complied  with  the 
laws  relating  to  incorporating  villages,  and 
became  a  de  jure  corporation. 

The  dejure  corporation  having  succeeded 
to  all  the  property,  public  improvements, 
people,  and  territory  of  the  provisional  gov- 
ernments, has  the  legislature  power  to  com- 
pel the  de  jure  government  to  pay  the  debts 
of  its  illegal  unauthorized  predecessor?  It 
is  a  fundamental  rule  that  a  legislature  may, 
by  a  retroactive  statute,  cure  or  ratify  any 
defect  which  it  might  have,  in  the  first  in- 
fitance,  authorized,  unless  prohibited  by  some 
constitutional  or  organic  provision;  or  it 
may,  by  a  retroactive  statute,  legalize  any 
proceedings  that  it  might  have  authorized. 
Wade,  Retroactive  Laws,  §^  264,  257,  and 
authorities  cited.  It  can  hardly  be  contended 
that  the  legislature  could  not  have  author- 
ized the  oeation  of  the  debts  of  the  provis- 
ional government  had  there  been  a  legisla- 
ture prior  to  their  organization ;  that  is,  it 
is  not  shown  that  the  debts  contracted,  or 
4iny  of  them,  are  of  a  class  that  a  ds  jure  mu- 
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nicipal  corporation  micrht  not  have  been  au- 
thorized to  contract.  Ratification  is  merely 
the  act  of  conferring  authority  retrospect- 
ively ;  and  this  power  must  necessarily  be 
measured  by  the  constitutional  provisions  in 
force  at  the  date  of  the  curative  act,  where 
it  is  not  denied  by  the  constitution  in  force 
at  the  date  of  the  original  defective  organiza- 
tion or  act.  Id.  %  266.  Retrospective  laws 
may  be  enacted  for  the  purpose  of  furnishing 
remedies  for  the  enforcement  of  pre -ex- 
istent moral  obligations  which  were  not  le- 
gally enforceable,  tiedgvnck  County  Gomre. 
V.  Bunker,  16  Kan.  498 ;  Weister  v.  Hada,  62 
Pa.  474 ;  Wade,  Retroactive  Laws,  §§  21-28. 

Municipal  corporations  are  but  subdivis- 
ions of  the  state  or  territory  created  for  the 
convenience  and  better  government  of  its  af- 
fairs by  locej  officers.  Their  rights,  powers, 
and  duties  are  the  creatures  of  legislative 
enactment,  and  they  exist  and  act  in  subor- 
dination to  the  sovereign  power  that  creates 
them.  The  legislature  may  determine  what 
moneys  they  may  raise  and  expend,  and  what 
taxation  may  be  imposed,  and  it  may  com- 
pel a  municipal  corporation  to  pay  a  debt 
which  has  any  moral  or  meritorious  basis  to 
rest  on.  New  York  v.  Tenth  Nat.  Bank,  111 
N.  Y.  446. 

In  the  case  of  New  Orleans  v.  Clark,  95  U. 
S.  644,  24  L.  ed.  521,  the  court,  in  speaking 
of  the  power  of  legislative  control  over  mu- 
nicipal corporations,  says:  ''The  power  of 
taxation  which  the  legislature  of  a  state  pos- 
sesses may  be  exercised  to  any  extent  upon 
property  within  its  jurisdiction,  except  as 
specially  restrained  by  its  own  or  the  Federal 
Constitution  ;  and  its  power  of  appropriation 
of  the  moneys  raised  is  equally  unlimited. 
It  may  appropriate  them  for  any  purpose 
which  it  may  regard  as  calculated  to  promote 
the  public  good.  Of  the  expediency  of  the 
taxation,  or  the  wisdom  of  the  appropriation, 
it  is  the  sole  judge.  The  power  which  it 
may  exercise  over  the  revenues  of  the  state 
it  may  also  exercise  over  the  revenues  of  the 
city  for  any  purpose  connected  with  its  pres- 
ent or  past  condition,  except  as  such  reve- 
nues'may,  by  the  law  creating  them,  be  de- 
voted to  special  uses,  and  in  imposing  a  tax 
it  may  prescribe  the  municipal  purpose  to 
which  the  moneys  raised  shall  be  applied. 
A  city  is  only  a  political  subdivision  of  the 
state,  made  for  convenient  administration  of 
the  government.  It  is  an  instrumentality 
with  powers  more  or  less  enl arched,  according . 
to  the  requirements  of  the  public,  and  which 
may  be  increased  or  repealed  at  the  will  of 
the  legislature.  In  directing,  therefore,  a 
particular  tax  by  such  corporation,  and  the 
appropriation  of  the  proceeds  to  some  special 
municipal  purpose,  the  legislature  only  ex- 
ercises a  power  through  its  subordinate  agent 
which  it  could  exercise  directly ;  and  it  does 
this  only  in  another  way  when  it  directs  such 
corporation  to  assume  and  pay  a  particular 
claim  not  legally  binding  for  want  of  some 
formality  in  its  creation,  but  for  which  the 
corporation  has  received  an  equivalent." 
The  doctrine  here  enunciated  has  been  ap- 
proved by  the  courts  of  last  resort  in  nearly 
all  the  states,  and  authorities  are  numerous 
sustaining  this  proposition.    See  People  y. 
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Burr,  13  Cal.  848;  Guilford  v.  Ohenango 
County  Svprs.  18  N.  Y.  148.  Judge  Dillon, 
in  his  work  on  Municipal  Corporations,  (sec. 
75, )  thus  states  his  conclusions :  **  The  cases 
on  this  subject,  when  carefully  examined, 
seem  to  the  author  to  go  no  further,  probably, 
than  to  assert  the  doctrine  that  it  is  competent 
for  the  legislature  to  compel  municipal  cor- 
porations to  recognize  and  pay  debts  or  claims 
not  binding  in  strict  law,  and  which,  for 
technical  reasons,  could  not  be  enforced  in 
equity,  but  which,  nevertheless,  are  Just  and 
equitable  in  their  character,  and  involye  a 
moral  obligation.  **  In  Quilford  ▼.  ChefMngo 
County  Suprs.,  18  N.  Y.  143,  the  court  states 
the  rule  thus:  *'The  legislature  is  not  con- 
fined in  its  appropriations  of  public  moneys 
or  of  the  sums  to  be  raised  by  taxation  in 
favor  of  individuals  to  cases  in  which  a  legal 
demand  exists  against  the  states.  It  can  thus 
recoflrnize  claims  founded  in  equity  and  jus- 
tice In  the  largest  sense  of  these  terms,  or  in 
gratitude  or  charity.  Independently  of  ex- 
press constitutional  restrictions,  it  can  make 
appropriations  of  money  whene^^er  the  pub- 
lic well-being  requires,  or  will  be  promoted 
by  it ;  and  it  is  the  judge  of  what  is  for  the 
public  good."  See  also  IJionuM  v.  Leland, 
24  Wend.  65 ;  Brewster  v.  Syracuee,  19  N.  Y. 
116.  The  legislature  may  compel  a  city  to 
contribute  for  the  erection  of  a  bridge  in  an- 
other city,  and  appoint  commissioners  to  de- 
termine the  amount  to  be  contributed.  Carter 
V.  Cambridge  d  BrooJdine  Bridge  Proprs.  104 
Mass.  286.  It  was  held  in  Brewster  v.  Syra- 
cuse, 19  N.  Y.  116,  that  the  legislature  has 
power  to  authorize  taxation  for  the  payment 
of  a  claim  not  a  legal  obligation,  and  with- 
out the  consent  of  the  citizens  of  the  munici- 
pality. **The  power  of  the  legislature  to 
require  the  payment  of  a  claim  for  which 
an  equivalent  has  been  received  and  from  the 
payment  of  which  tlie  city  can  only  escape 
on  a  technical  ground,  would  seem  clear." 
New  Orleans  y.  Clark,  95  U.  8.  644,  24  L. 
ed.  521. 

While  the  contracts  and  agreements  entered 
Into  by  the  provisional  governments  cannot 
be  enforced  as  contracts,  either  against  the 
contracting  parties  or  their  successors,  it 
does  not  necessarily  follow  that  all  the  debts 
sought  to  be  collected  under  this  act  are 
without  remedy,  and  might  not  be  enforced 
in  some  manner  against  the  present  city  of 
Guthrie.  If  thev  can,  then  it  presents  a 
stronger  reason  lor  legislative  action.  In 
Nelson  v.  New  York,  63  N.  Y.  544,  the  court 
said:  *'It  has  often  been  adjudged  that  if 
a  city  obtains  money  on  a  void  bond,  or  for 
an  illegal  tax,  or  by  mistake,  and  the  money 
goes  into  the  city  treasury,  the  city  can  be 
compelled  to  refund.  If  it  obtains  property 
under  a  void  contract,  and  actually  uses  the 
property,  and  collects  the  value  of  it  from 
property  owners  by  means  of  assessments, 
the  plainest  principles  of  justice  require  that 
it  should  make  compensation  for  the  value 
jf  such  property  to  the  person  from  whom  it 
was  obtained.  The  city,  in  such  case,  how- 
ever, should  be  held  liable  only  for  the  act- 
ual value  of  the  property,  or  what  it  obtained 
therefore,  and  woula  not  be  concluded  by  the 
contract  price."  This  proposition  is  sup- 
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ported  by  the  following  cases:  Eemuin  t» 
Crete,  9  I^eb.  856 ;  Maker  v.  CMeago,  88  IIU 
266 :  Louisiana  v.  Wood,  102  Q.  8.  294.  26  L. 
ed.  153;  Chapman  v.  Douglas  County  Comrt, 
107  U.  8.  848,  27  L.  ed.  378 ;  Clark  y.  BaUn^ 
County  Oomrs.  9  Neb.  616.  There  is  no  provis- 
ion in  the  Federal  Constitution  or  the  organic 
act  of  this  territory  that  contravenes  the  stat- 
ute authorizing  the  village  of  Outhrie  to  pay 
these  debts :  and,  aside  from  any  question  of 
implied  liability  for  money  had  and  received, 
or  property  appropriated  and  converted  to> 
the  use  of  the  city,  it  seems  clear  that  the 
legislature  did  not  exceed  its  authority  in 
enacting  said  law.  Courts  cannot  oyerthrow 
legislative  acts  upon  the  ground  that  they  ar» 
vicious  in  their  policy,  or  evil  in  their  tend- 
encies. Statutes  must  stand,  unless  found 
repugnant  to  some  express  provision  of  the 
organic  law  or  constitution.  Mount  y.  Stctte, 
90  Ind.  29.  46  Am.  Rep.  192;  lAvingstan 
County  V.  Darlington^  101  U.  8.  407,  25  L. 
ed.  1015.  The  legislature  is  to  be  the  Judge 
of  the  policy  or  wisdom  of  the  laws  they 
enact,  and,  so  long  as  they  keep  within  the 
constitutional  restriction,  the  courts  cannot 
interfere,  however  unjust  they  may  seem  in 
their  operations.  Counsel  for  the  present 
city  of  Guthrie  cites  the  case  of  BttUe  v. 
Tappan,  29  Wis.  664,  9  Am.  Rep.  622,  and 
insist  that  in  that  case  the  court  lays  down 
a  rule  contrary  to  the  doctrine  enunciated  in 
the  cases  we  have  herein  cited.  A  careful  ex- 
amination of  that  case  fails  to  reveal  any 
serious  conflict.  The  decision  is  based  upon 
local  constitutional  restrictions,  and  the 
general  conclusion  of  the  court  is  in  harmony 
with  the  adjudicated  cases.  In  summing  up 
his  conclusion  the  learned  judge  states  this 
proposition :  "  The  legislature  may  authorize 
a  town  to  levy  taxes  therein  for  public  pur- 

Eoses  not  strictly  of  a  municipal  character, 
ut  from  which  the  public  have  received,  or 
will  receive,  some  direct  advantage,  or  where 
the  tax  is  to  be  expended  in  defraying  the 
expenses  of  the  government,  or  in  promoting 
the  peace,  good  order,  and  welfare  of  society, 
or  where  it  is  to  be  expended  to  pay  claim» 
founded  in  natural  iustice  and  equity,  or  in 
gratitude,  for  public  services  or  expendi- 
tures, or  to  discharge  the  obligations  of 
charity  and  humanity," from  which  no  person 
or  corporation  is  exempt."  Under  this  rule 
the  legislature  mi^ht  reasonably  say  to  the 
village  of  Guthrie:  "You  have  received 
some  advantage  from  the  work  performed  and 
improvements  made  by  these  provisional 
governments,  and  these  claims  are  founded 
in  natural  justice,  and  we  will  authorize 
you  to  tax  your  property  to  pay  them. "  The 
legislature  has  seen  til  to  provi^de  for  the  pay- 
ment of  these  claims.  It  had  the  power  to 
enact  such  a  law.  We  find  the  statute  in  con- 
flict with  no  superior  rule  or  limitation  which 
affects  its  vitality. 

It  is  contended  that  the  law  is  special 
legislation,  and  hence  in  conflict  with  chap- 
ter 818,  p.  170,  24  Statutes  at  Large,  which 
prohibits  the  legislatures  of  territories  from 
passing  any  local  or  special  laws  incorporat- 
ing or  amending  the  charter  of  any  city  or 
town  or  village,  or  granting  to  any  city  or 
town  any  special  or  exclusive  privilege,  im- 
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manity,  or  francblse.  This  act  does  not 
chanj^  or  amend  the  charter,  nor  does  it  grant 
any  special  privilege  or  immunity  to  the 
▼illaffe  of  Guthrie.  It  simply  recognizes  a 
moral  obligation  on  her  part  to  pay  certain 
debts  creat^  by  her  predecessors,  from  which 
she  receive  some  advantage  or  benefit,  and 
for  which  she  was  not  legally  liable,  and 
provided  a  speedy  and  inexpensive  method 
of  determining  the  amounts  and  authorized 
the  levy  of  taxes  for  raising  the  revenues  to 
meet  and  pay  the  same.  In  construing  a 
provision  of  the  constitution  prohibiting 
special  laws,  the  supreme  court  of  Indiana 
in  Mount  v.  State,  90  Ind.  29,  46  Am.  Hep. 
192,  says:  "The  ^^ranting  of  relief  to  in- 
dividual claimants  is  not  within  the  provis- 
ion of  the  constitution  which  prohibits  the 
enactment  of  special  laws.  Each  claim  stands 
on  its  own  merits.  A  general  law  could  not 
be  made  applicable ;  and,  when  general  laws 
are  not  applicable,  special  ones  may  be  en- 
acted. It  is  only  when  general  laws  are  ap 
plicable  that  special  laws  are  forbidden." 
There  is  nothing  in  the  act  in  question  that 
conlSicts  with  the  provisions  of  the  act  of 
congress  referred  to. 

l^r  does  the  legislature  attempt  to  confer 
ludicial  authority  upon  the  commissioners. 
They  can  render  no  judgment.  But  they 
make  a  finding,  which  is  reported  to  the  dis- 
trict court,  and  this  finding  and  report  is 
sabject  to  revision  by  the  court,  and  is  sub- 
ject to  the  ordinary  rules  of  practice  in  ref- 
erence to  reports  of  referees.  The  district 
court  renders  the  judgment  and  makes  the 
order  which  binds  the  city  authorities. 
Chapter  818,  g  4,  p.  171,  24  Stat,  at  L.  pro- 
vides that  no  municipal  corporation  shall  be- 
come indebted  in  anv  manner  exceeding  4 
per  centum  on  the  value  of  the  taxable  prop- 
erty within  such  corporation,  as  shown  by  the 
last  assessment   for  territorial  and  county 

fmrposes.  The  tenth  paragraph  of  appel- 
ants'  answer  to  the  alternative  writ  attempts 
to  bring  the  present  city  within  this  inhibi- 
tion, by  alleging  that  the  claims  allowed 
against  some  of  the  original  subdivisions  are 
in  excess  of  the  4  per  cent  limit.  The  answer 
discloses  the  fact  that  the  assessed  value  of 
taxable  property  in  the  provisional  govern- 
ments prior  to  the  organization  of  the  city 
was  at  least  $592,467,  and  the  total  claims 
allowed  amount  to  $17,779.14,  which  is  less 
than  4  per  cent  of  the  assessed  valuation. 
And,  even  if  it  should  appear  that  the  claims 
are  in  excess  of  the  limit,  it  would  not  in- 
validate the  statute.  This  congressional  pro- 
vision is  a  limit  on  the  municipal  authorities, 
but  does  not  limit  the  power  of  the  legis- 
lature to  levy  assessments  on  the  property 
within  the  corporation  by  proper  legislation. 
The  debts  and  the  tax  authorized  tol)e  levied 
to  pay  them  owe  their  authority  to  this  act 
(Okla.  Laws,  art.  1,  chap.  14) ,  and  the  date 
of  taking  effect  of  this  act  must  be  taken  as 
the  time  when  the  debt  was  incurred.  There 
was  no  liability  on  the  village  of  Guthrie 
until  the  legislature  created  the  liability, 
and  the  debts  were  incurred  as  of  that  date. 
There  Is  no  showing  that  the  assessed  valua- 
tion of  the  property  liable  for  said  taxes  was 
of  less  value  at  that  date  than  when  the  pro- 
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yisfonal  governments  were  in  control,  or  that 
any  assessment  had  ever  been  made  for  ter- 
ritorial and  county  purposes.  There  was  no 
error  in  sustaining  tne  demurrer  to  this  para- 
graph of  answer. 

Having  reached  the  conclusion  that  tlie 
village  of  Guthrie  was  legally  liable  by 
legislative  enactment  for  the  proper  pro- 
visional debts,  is  the  city  of  Guthrie  also 
liable,  and  can  the  defendant  in  the  case  at 
bar  be  required  to  pay  the  relator  for  hia 
services?  This  question  has  been  passed  upon 
by  several  courts  of  the  highest  resort,  and 
the  same  conclusion  is  reached  in  all.  The 
city  of  Guthrie  succeeded  to  all  the  rights, 
franchises,  and  property  of  the  village  of 
Guthrie,  and  is  bound  by  all  her  contracta 
and  obligations.  The  legislature  made  th» 
village  of  Guthrie  liable  for  these  debts  and 
claims.  It  constituted  a  part  of  her  legal 
liabilities  at  the  time  the  change  was  made 
from  tjie  village  to  the  city  organization. 
The  new  was  bound  to  carry  out  and  rec- 
ognize all  the  legal  contracts  and  liabilities 
of  the  old.  A  municipal  corporation  cannot 
escape  the  payment  of  just  liabilities  by  a 
change  of  name,  a  change  of  organization, 
or  a  change  of  boundaries.  The  remedy  may 
be  for  a  nme  suspended  or  defeated,  hut  the 
obligation  rests  the  same,  and  the  legal  suc- 
cessor which  takes  the  people,  the  territory, 
the  property,  and  corporate  benefits  will  be 
bound  to  meet  the  liabilities.  Braughton  v. 
Pensacda,  93  U.  8.  266,  28  L.  ed.  896 ;  MobiU 
V.  Wats(m,  116  U.  S.  289,  29  L.  ed.  620  ^ 
Oirard  v.  Philadelphia,  74  TJ.  B.  7  Wall.  1, 
19  li.  ed.  58 ;  Mount  Pleasant  v.  Beekwith, 
100  U.  8.  614,  26  L,  ed.  699;  O*0onnor  y. 
Memphis,  6  Lea,  780. 

It  is  contended  that  mandamus  is  not  the* 
proper  remedy  of  the  relator  in  this  case,  and 
that  he  has  a  remedy  at  law.  It  is  sufficient 
to  say  that,  in  view  of  our  conclusion  that 
the  legislature  had  the  power  to  require  these 
debts  to  be  paid,  it  also  had  the  power  to 
determine  the  manner  of  their  payment, 
and  who  should  audit  and  determine  the 
amounts.  The  legislature  also  provided  who 
should  determine  the  compensation  of  the* 
referees,  and  how  the  same  should  be  paid. 
If  the  city  of  Guthrie  desired  to  question 
the  amount  of  compensation,  they  should 
have  appeared  before  the  district  judge  at 
the  proper  time,  and  made  their  objectiona 
then,  and  had  their  day  in  court.  The  law 
says  the  judge  shall  fix  the  compensation, 
and  order  the  warrant  drawn.  This  has  been 
done.  The  city  has  made  no  objection  be- 
fore the  proper  tribunal  at  the  right  time, 
and  she  cannot  now  be  heard  to  question  the 
correctness  of  the  amount  or  the  value  of  the 
serv ices  rendered.  Al  1  the  officers  of  the  ci  ty 
of  Guthrie  get  their  powers  and  authority 
from  the  legislature,  and  they  are  bound  by 
the  legislative  acts,  and  at  all  times  subject 
to  legislative  control.  If  the  legislature  haa 
seen  fit  to  take  this  question  out  of  their 
hands,  and  intrust  it  to  some  other  person 
designated  by  them,  the  courts  ha\e  no  right 
to  set  aside  their  actions  or  question  the 
motive  so  lon^  as  no  organic  law  is  violated. 
There  is  no  discretion  in  the  city  officers  in 
reference  to  compensation  of  Losey.    Tlie 
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only  act  they  can  perform  is  to  draw  •the 
warrant.  It  Is  as  much  the  proper  charge 
meainst  the  general  citv  revenue  as  the  salary 
of  any  other  officer.  It  Is  their  dut^  to  draw 
the  warrant  as  directed  by  the  district  judge, 
«nd  mandamus  ia  a  proper  proceeding  to 


compel  them,  If  they  refuse.  We  find  no 
error  in  the  record. 

Th€jvdfffnent  of  ths  Diitriet  Gtmrt  of  Logan 
County  U  affirmed,  at  the  costs  of  the  ap- 
pellants. 

Rehearing  denied. 


NORTH  CAROLINA  SUPREME  COURT. 


W.  Gaston  WILUAM8  et  al. 

V. 

Emily  JOHNSON  et  al,  Appt», 

<m  N.  0. 421.) 

Fraud  In  joining  parties  to  a  petition* 
and  ha^ingr  them  represented  by  an 
attorney  without  their  knowled^^,  wQl 

not  give  them  any  right  to  set  aside  a  sale  of 


tbelr  land  under  execution  for  costs  of  the  pro- 
ceeding, though  made  without  any  notice  to 
them  and  for  a  nominal  price,  where  the  pur- 
obaser  had  no  notice  of  the  fraud. 

(April  26.  ISOa.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  for  Wake  County  in 
favor  of  plaintiffs  in  an  action  brought  to  set 


VOTB.— ic^ect  of  a  judament  obtained  upon  an  un^ 
authorized  appearanee  by  an  aUomey, 

Chnertd  doctrine  of  authoriiy. 
The  general  doctrine  as  established  by  the  cases 
Is  that  the  attorney  appearing  in  any  action  or  suit 
is  presumed  to  have  fuU  authority  to  do  so  until 
the  contrary  is  proved.  Williams  v.  Butier,  86  111. 
M4;  Holbert  v.  Montgomery.  6  Dana,  11;  Wyatt  v. 
Burr,  S6  Ark.  476;  Thomas  v.  Steele,  82  Wis.  207; 
■Shroudenbeck  v.  Pbcdniz  F.  Ins.  Go.  16  Wis.  638; 
Rogers  V.  Park,  4  Humph.  480;  Low  v.  Setde,  2Z  W. 
Va.  887;  Dobbins  v.  Dupree,  89  Ga.  884;  Handley  v. 
Statelor,  UtU  BeU  Gas.  186;  Lawrence  v.  Jarvia,  82 
m.  aOA;  Sbumway  v.  Stillman,  6  Wend.  468;  Noyes 
T.  Butler,  6  Barb.  618;  Welch  v.  Sykes,  8  JIL  197,  44 
Am.  Dec.  689;  Thompson  v.  Bmmert,  15  IlL  415; 
Harshey  v.  Blackmarr,  20  Iowa,  161,  89  Am.  Dec. 
JSSOi  Lagow  V.  Pattenon,  1  Blackf .  827;  Shelton  v. 
Tiffin.  47  U.  8. 6  How.  168. 12 L.ed.887;  Hills  v.Bobb, 
8  U.  8. 8Dall.881, 1 L.  ed.  ftS;  Mills  v.  Duryee,  11  U. 
S.  7  Cranch,481,  8  L.  ed.  411;  Thompson  v.  Black- 
hurst,  1  Ner.  ft  M.  271;  Oampbell  v.  Kent,  8  Peor.  & 
W.  72;  Osbom  v.  Bank  of  United  States.  22  U.  8.  9 
Wheat.  788, 6  L.  ed.  204;  McCuUough  v.  Guetner,  1 
Dlnn.  214;  Masterson  v.  Le  Claire,  4  Minn.  168;  Vin- 
cent V.  Bodurdo,  2  Keb.  199;  Prince  v.  Griffin,  16 
Iowa,  562;  Gregg's  Oase.  1  Balk.  89;  Homer  v.  Doe.  1 
Ind.  180, 4b  Am.  Dec  866;  Latucb  v.  Pasherante.  1 
Balk.  86;  Lorymer  v.  HoUlster,  1  Strange,  688;  AUe- 
ley  V.  OoUey,  Cro.  Jac.  696;  Critcbfleld  t.  Porter,  8 
Ohio,  621:  Pillsbury  v.  Dugan.  9  Ohio.  117,  84  Am. 
Dec.  427;  Manchester  Bank  v.  Fellows,  28  N.  H.  802: 
Henck  ▼.  Todhunter,  7  Harr.  &  J.  276, 16  Am.  Dec. 
800;  Kelso  y.  Stigar,  75  Md.  876;  State  v.  Passaic 
County  Agr.  See.  54  N.  J.  L.  260;  Voroe  v.  Page.  28 
Keb.  294:  Taylor  v.  New  Orleans,  41  La.  Ann.  881; 
Nbrberg  v.  Heineman,  60  Mich.  210:  WilUama  v. 
Uncompahgre  Canal  Go.  18  Colo.  469:  United  States 
Electric  Lighting  Co.  v.  Loiter,  8  Mackey,  676;  Mo- 
Cauley  ▼•  State,  21  Md.  669;  Thornburg  v.  Macauley, 
t  Md.  Ch.  425;  Eager  v.  Oochran,  66  Md.  268;  Spiker 
r.  Nydegger,  80  Md.  815;  McAleer  v.  Foung,  40  Md. 
439;  Dey  r.  Hathaway  Printing,  Teleg.  ft  Teleph  Co. 
41 N.  J.  Bq,  419;  Garrison  v.  McGowan,  48  Gal.  602; 
Hayes  t.  Shattuck,21  Gal.  SI;  Willaon  v.  Qeaveland, 
4n  Cal.  192;  Holmes  v.  Rogers,  18  Gal.  191;  Turner  v. 
Oaruthers,  17  Gal.  481;  Hamilton  v.  Wright  87  N.  Y. 
602;  Patrick^S  Succession,  80  La.  Ann.  204;  Leslie  ▼. 
Fischer,  62  111.  118;  Biley  v.  People,  28  Kan.  510;  Hen- 
drix  Y.  Futter,  7  Kan.  881;  Arnold  v.  Nye,  23  Mich. 
286;  Wilcox  v.  Kassick,  2  Mich.  165;  Patterson  v. 
Rogers,  68  Tez«  484. 

And  such  presumption  exists  in  all  collateral 
proceedings.  Harshey  y.  Blackmarr,  Lagow  ▼. 
Hi  L.  R.  A. 


Patterson,  Shelton  v.  Tiffin,  Hills  v.  Ross,  Mills  r. 
Duryee,  Thompson  v.  Blackhurst,  Campbell  v. 
Kent,  Osborn  v.  Bank  of  United  States,  McCnl- 
lough  V.  Guetner.  MoBterson  v.  Le  Claire,  Tlnceot 
Y.  Bodurdo,  Prince  r.  Griffin,  Hottiert  y.  Mont- 
gomery, Gregg's  Case,  Homer  v.  Doe.  Latucb  v. 
Pasberante,  Lorymer  v.  Hollister  and  AUeleyv. 
Colley,  supra. 

And  as  a  general  rule  the  authority  of  a  regu- 
larly  licensed  attorney  to  appear  in  an  action  will 
not  be  inquired  into.  American  Ins.  Co.  v.  Oak- 
ley, 9  Paige.  496,  4  L.  ed.  789,  88  Am.  Dec.  661;  Cleve- 
land v.  Hopkins,  66  Wis.  889. 

But  the  authority  of  an  attorney  to  appear  must 
be  proved,  and  a  parol  authority  is  sufficient  and 
may  be  proved  by  the  attorney  himself.  Tuliock 
V.  Cunningham,  1  Cow.  266;  Pizley  v.  Butts.  2  Cow. 
421. 

The  fact  of  appearance  by  an  attorney  is  always 
deemed  enough  for  the  opposite  party  and  for  the 
court.  Denton  v.  Noyes,  6  Johns.  296, 5  Am.  Dec 
287. 

It  prevents  any  objection  to  the  process.  El> 
dridge  r.  Folwell,  8  Blackf.  207. 

The  production  of  the  record  is  prima  facie  evf- 
deuce  of  the  fact  that  the  defendant  did  appear  by 
attorney  and  of  the  latter^s  authority  and  will  be 
good  until  contradicted.  Shumway  v.  Stillman,  6 
Wend.  447;  Baton  v.  Pennywtr,  26  Ark.  144;  Wyatt 
V.  Burr,  Id.  478;  Dobbins  v.  Dupree,  89  Ga.  894; 
Chapman  v.  Austin,  44  Tex.  183;  Critchfield  y.  Por- 
ter, 8  Ohio,  518;  Hall  y.  Williams.  6  Pick.  832, 17  Am. 
Dec.  886;  Price  v.  Ward,  26  N.  J.  L.  225;  Great  West 
Min.  Co.  V.  Woodmas  of  Alston  Min.  Go.  12  Colo.  46; 
Hunter  v.  Bryant,  96  CaL  247:  Holbert  v.  Montgom- 
ery, 5  Dana,  IL 

But  although  an  authority  will  be  presumed  and 
the  appearance  is  prima  facie  evidence,  yet  when 
the  party  is  not  served  with  process,  and  it  is  proved 
that  the  attorney  bad  no  authority,  the  party*s 
rights  cannot  be  affected  by  the  attorney^  aot» 
Kepley  v.  Irwin,  14  Neb.  800;  Denton  v.  Noyes,  6 
Johns.  296, 5  Am.  Deo.  287;  Frye  v.  Calhoun  County, 
14  111.  182;  Legere  v.  Richard,  10  La.  Ann.  600;  Hand- 
ley  V.  Statelor,  Lift.  SeL  Gas.  186;  Hess  v.  Cole,  23  N. 
J.  L.  116;  Dobbins  v.  Dupree  and  Great  West  Min. 
Co.  V.  Woodmas  of  Alston  Min.  Co.  mtpra:  Napton 
y.  Leaton,  71  Mo.  866;  Sbumway  v.  Stillman,  supra** 
Thompson  V.  Bmmert,  15  IlL  415;  Hall  v.  Williams* 
suvra:  Shelton  y.  Tiffin,  47  U.  8. 6  How.  163, 12  L.  ed* 
887;  Chapman  v.  Austin,  supra;  Welch  v.  Sykes,  8 
HI.  197, 44  Am.  Dec  689;  Sheriff  v.  Smith,  47  How. 
Pr.  470;  Benalleck  v.  People,  81  Mich.  20Ql 

Yet  the  appearance  as  shown  by  the  record  is 
conclusive  as  to  the  fact  of    suot   appearance. 


6ee  also  21  L.  It.  A.  862;  24  L.    K.  A.  4«. 
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■aside  a  Judicial  sale  of  certain  real  estate  and 
to  lecoTer  pofiaession  thereof.    Rcrened. 

The  facta  are  stated  in  the  opinion. 

Memr9.  Batehelor  &  Devereaz  and  Ar- 
aiiatead  Jones  for  appellants. 

Mes9r».  Oeorf^  H.  Snow  and  Battle  Ik 
Mordeeal,  for  appellees: 

The  Judgment  coald  he  attacked  for  fraud 
t)T  this  independent  action,  because  the  action 
or  proceeding  in  which  thejudement  was  ren- 
tlered  had  been  ended  by  a  flnal  judgment. 

Carter  v.  Bountree,  109  N.  C.  29,  and  cases 
cited. 

In  Morrii  v.  Qentrjf,  89  N.  0.  248,  where 
the  court  lay  down  the  proposition  that  a  pur- 
chaser under  a  judgment,  where,  upon  the  face 
of  the  record,  it  appears  that  the  couit  had 
jurisdiction  of  the  parties  and  of  the  subject* 
matter,  would  be  protected,  the  court  is  also 
careful  to  say:  'This  implies,  however,  that 
the  third  person  purchased  honestly  on  his 
part,  and  without  knowledge  of  fraud  on  the 
part  of  others  in  procuring  or  bringing  about 


the  Fale.  He  will  not  be  allowed  to  take  ad- 
vantage of  his  own  fraudulent  conduct  or  that 
of  others,  of  which  he  had  knowledge  at  the 
time  of  the  purchase/' 

If  the  appearance  of  counsel,  although  un* 
authorized,  could  protect^a  purchaser  i^th  no- 
tice under  a  fraudulent  judgment,  still  that 
protection  is  only  extended  in  the  event  that 
the  attorney  be  able  and  responsible  to  make 
eood  the  damages  suffered  by  the  client  he  uq- 
dertook  to  represent 

Unitenity  ▼.  Lamter,  88  N.  C.  88. 

A  person  is  held  to  notice  of  every  fact  which 
an  examination  of  his  chain  of  title  wiU  reveal, 
etc. 

Thompton  v.  Blair,  7  N.  0.  688;  Holme9  v. 
HolmeB,  86  N.  C.  205;  Johman  y.  Prairie,  91 
N.  0.159. 

Bnrwell*  «7.,  delivered  the  opinion  of  the 
court: 

The  lot  of  land  in  controversy  In  this  ac- 
tion was  owned  at  the  time  of  his  death,  in 


Or«at  West  Min.  Go.  v.  Woodmas  of  Alston  Mln. 
-Co.  9Upra, 

And  where  the  decree  Is  sought  to  be  set  aside 
upon  the  ground  of  want  of  authority,  the  plaintiff 
must  prove  such  fact  oonolusivelv*  Olflord  v. 
Thorn,  9  N.  J.  Bq.  702;  Dey  v.  Hathaway  Printing, 
Teleg.  A  Telepb.  Ck>.  41  N.  J.  Eq.  419;  Benalleck  v* 
People,  mipra;  Low  v.  Settle,  8  W,  V«.  887;  Hsley  v. 
People,  28  Kan.  StS. 

« In  Louisiana,  however,  under  the  code,  the  courts 
hold  that  none  but  the  auLhorized  attorney  can 
bind  the  defendant  by  his  acts.  Marvel  v.  Manou- 
vrier,  14  La.  Ann.  8, 74  Am.  Deo.  4S1:  Dangerfleld  v. 
Thurston,  8  Marc  N.  8.  S84;  Britton  v.  Andrews,  1 
La.  Ann.  8B8;  Gonrey  v.  Brandegee,  t  Ijl  Ann.  188. 
8ee  the  Code,  •  177,  Infra,  head,  '"Statutes.** 

Yet  he  cannot,  in  the  absence  of  special  anthor- 
4ty,  admit  servloe  of  jurisdictionai  process  upon 
fafB  client.  Hardiey  v.  Blaokmarr,  80  Iowa.  181,  89 
Am.  Deo.  680;  Hills  v.  Boas,  8  U.  &  8  DaU.  831, 1  L. 
ed.  888;  Shelton  V.  TilBn,  Mipro. 

Where  the  attorney  has  acted  in  other  matter 
alone,  he  wiU  not  be  taken  to  bind  the  party  by 
.actmg  in  partition  proceedings.  Be  Van  Emon*s 
Estate,  S2  Pitta.  L.  J.  N.  S.  488. 

In  Miller  v.  Preston,  80  W.  N.  a  840.  where  the 
plaintiff's  attorney  had  received  pajrment  from 
defendant  under  a  confessed  judgment,  the  court 
refused  to  strike  ont  the  satisfaction  entered  upon 
the  ground  of  want  of  authority  after  the  attor- 
ney^ death. 

After  the  decease  of  a  party  the  attorney  must 
have  a  new  retainer  in  order  to  bind  his  representa- 
tives by  appearance.  Prior  v.  Kiso,  96  Mo.  808; 
•Gieason  v.  Dodd,  4  Met  8B8. 

So  where  the  attorney  had  authority  to  confess  a 
Judgment  at  a  particular  time  before  a  Juatloe  and 
Che  suit  was  disoontinued.  the  court  held  he  bad  no 
authority  to  confess  judgment  at  a  subsequent 
•court.    Hubbard  v.  Spencer,  16  Johns.  844. 

In  Scale  v.  McLaughlin,  88  Gal.  888,  the  court  held 
the  appearance  of  an  attorney,  even  though  unau- 
thorised, did  not  affect  the  Jurisdiction  of  the 
•court  over  the  person  of  the  defendant. 

In  an  action  upon  a  promissory  note  the  posses- 
-sion  of  the  note  was  held  to  be  suflBoient  proof  of 
AOthority.    Harris  v.  Galbralth.  48  UL  800. 

The  fact  of  a  nonsuit  in  an  action  brought  by 
-consent  has  been  held  to  be  sufficient  warranty  of 
authority  to  bring  a  second  action  and  render  the 
plaintiff  liable  for  the  costs.  Scott  v.  Elmendorf , 
22  Johns.  817. 

Such  nnaathoriwd  acts  may  be  ratlfled,  as  by 
lei  L.  ILA, 


paying  the  fees,  etc.,  of  such  attorney,  and  the 
judgment  thereby  rendered  valid.  Byan  v.  Doyle« 
81  Iowa,  6a 

The  want  of  authority  may  be  proved  by  the  at- 
torney himself,  woods  v.  Dickinson,  7  Maokey, 
9QQU  Shelton  v.  Tiffin,  47  U.  &  8  How.  ISO,  18  L.  ed. 
807. 

When  the  question  has  been  before  a  juiy  who 
find  against  the  authority  of  such  attorney ,  their 
nnding  is  conclusive.   Voroe  v.  Page,  88  Keb.  88^ 

Domegtie  judgments, 
a.  EaHy  doctrine. 

By'tbe  andent  common  law,  the  parties  to  an 
action  must  appear  personally  and  prosecute  or 
defend  unless  a  dedimtis  votestatem  de  attomato 
facUndo  was  procured.  Later  they  were  granted 
the  privilege  of  being  represented  by  an  attorney 
at  law  by  virtue  of  the  various  statutes.  Bacon* 
Abr.  title  Attorney^  b. 

In  a  Bdw.  nL,  46,  pL  84,  it  is  said,  if  one  answers 
for  another,  without  warrant,  the  defendant  may 
challenge  that  be  was  not  his  attorney  and  appeal 
to  the  record. 

It  is  also  stated  that  if  Judgment  be  rendered 
upon  the  plea  of  the  attorney,  the  only  remedy  of 
the  defendant  is  by  writ  of  deceit  against  the  at- 
torney to  recover  damages,  and  if  the  defendant 
be  a  party  to  the  deceit,  then  he  shall  recover  his 
lands  also.    IMd. 

A  distinction  was  made  in  the  early  cases  be- 
tween the  unauthorised  act  of  a  responsible  and  of 
an  irresponsible  attorney,  the  courts  holding  the 
party  bound  by  the  action  of  such  attorney  in  the 
former  case  and  left  him  to  his  remedy  against  the 
attorney  for  damages,  while  in  the  latter  relief  was 
granted  against  such  action. 

In  cases  therefore  falling  within  the  flrst-men- 
tioned  olasB,  namely  those  wherein  the  attorney 
was  solvent,  the  Judgment  iwas  held  conclusive. 
Thus: 

In  Anonymous,  1  Salk.  88,  the  court  ruled  that 
when  an  attorney  took  upon  himself  to  appear,  it 
would  look  no  further  but  proceed  as  if  the  attor- 
ney had  sufficient  authority  and  leave  the  party  to 
his  action  against  him. 

And  in  Anonymous,  1  Salk.  88,  where  the  Judg- 
ment was  sought  to  'be  set  aside,  the  attorney 
having  no  warrant  the  court  refused  the  order  a^ 
the  attorney  was  solvent,  although  it  would  have 
Interfered  had  he  been  insolvent. 

To  the  teme  effect  is  the  case  of  A  lieeley  v.  OoUey, 
Cro.  Jac  808,  where  the  court  refused  relief  upon 
64 
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1861,  by  8.  W.  Williams,  to  whose  widow, 
Polly  Williams,  it  was  assigned  as  dower. 
She  died  in  1886.  His  heirs-at-law  were  his 
six  children,  three  of  whom,  to  wit,  W. 
Qaston  Williams,  Frank  N.  Williams,  and 
Mary  J.  Smith,  are  plaintiffs,  each  claiming 
one  sixth  part  of  said  lot.  The  children  of 
a  daughter,  who  died  in  1878,  and  who  was 
the  wife  of  the  plaintiff  E.  Jefferson  Smith, 
are  also  plaintiffs,  and  claim  one  sixth  part 
of  said  lot  as  heirs  of  their  mother.  The  other 
two  children  of  S.  W.  Williams  are  not  par- 
ties to  this  action.  It  is  alleged  in  the  com- 
plaint that  the  defendants  hold  said  lot  under 
the  widow,  who  died,  as  above  stated,  in 
1886,  and  also  under  a  deed  made  to  the  de- 
fendant Emily  Johnson  bv  T.  F.  Lee,  sheriff 
of  Wake  county,  dated  April  26,  1878 ;  he 
having  sold  the  lot,  according  to  law,  on 
April  7,  1878,  under  an  execution  issued  to 
him  from  the  superior  court  of  said  county 
against  the  widow  and  children  of  S.  W. 
Williams,  and  also  against  I.  J.  Flowers,  the 


husband  of  one  of  the  daughters,  and  Jeffer- 
son Smith  (one  of  the  plaintiffs  in  this 
action),  the  husband  of  another  daughter, 
for  a  bill  of  costs  amounting  to  $16.10,  the 
consideration  expressed  in  said  deed  being 
$18.06,  bid  by  said  defendant.  It  la  further 
alleged  that  the  judgment  for  oosts  upon 
which  the  said  execution  was  issued  was  ir- 
regular and  fraudulent.  And  the  plaintiffs 
demand  Judgment— First,  that  the  said  judg- 
ment **  be  set  aside,  as  to  these  plaintiffs,  as 
being  irregular  and  fraudulent;"  second, 
that  the  deed  from  T.  F.  Lee,  sheriff,  to 
Emily  Johnson,  be  delivered  up  for  cancel- 
lation ;  and,  third,  that  they  are  the  ownere 
of  the  land  described  in  the  complaint.  Tlie 
primary  object  of  this  action  is  therefore  to 
have  a  judgment  rendered  against  the  plain- 
tiffs in  the  superior  court  of  Wake  county 
in  1879  declared  void  because  of  fraud,  and 
thus  destroy  the  force  and  validity  of  de- 
fendant's title  under  the  deed  made  to  her 
by  the  sheriff. 


itudita  querOa,  where  the  attorney  appeared  with- 
out authority,  and  suffered  Judflrment  whereby  the 
defendant*  upon  rum  turn  informatui  entered,  was 
taken  In  exeoution. 

The  same  oonuluslon  was  reached  In  Lorymer  v. 
Holllster,  1  Stranere,  608;  Bumfelld  v.  James,  8  Bam. 
E.  a  282;  Rex  v.  Addiafrton,  Bayer,  268. 

The  doctrine  established  by  the  Anonymous 
Gases,  1  Balk.  86,  and  88,  supra,  was  first  shaken  by 
Lord  Mansfield  In  Robeon  v.  Baton,  1  T.  R.  82, 
where  the  defendant  who  had  paid  the  attorney 
suiner  without  authority  was  held  liable  to  pay  the 
plaintiff  a«raia  and  seek  bis  remedy  affainst  such 
attorney,  the  record  showinff  no  authority. 

It  was  further  excepted  to  in  Bailey  v.  Buckland, 
B  Dowl.  ft  L.  116, 1  Bxch.  1,  and  the  rule  stated  thus: 

Where  defendant  is  served  and  an  appearance  is 
entered  without  authority,  the  Judflrmens  will 
proceed,  leavinir  the  party  to  bis  action  against 
the  attorney  if  solvent,  but  if  insolvent  the  defend- 
ant will  be  let  in  to  depend  upon  equitable  termsi 
Bailey  v.  Buckland,  tuprcu 

Where,  however,  there  is  no  service,  but  an  un- 
authorized appearance  by  attorney  under  which 
Judgment  is  taken,  the  same  wiH  be  set  aside,  and 
the  plaintiff  left  to  his  remedy  by  summary  pro- 
ceedinga  against  such  attorney  to  recover  his  costs. 
Ibid. 

The  doctrine  established  in  the  early  English 
oases  to  the  effect  that  where  an  attorney  takes 
upon  himself  to  appear,  the  court  looks  no  further, 
but  proceeds  as  if  the  attorney  had  suiBoient  au- 
thority, and  leaves  the  party  to  his  action  against 
him  when  the  attorney  is  solvent  has  been  upheld 
in  some  American  eases.  Denton  v.  Noyes,  8 
Johns,  286,  6  Am.  Dec.  887. 

And  in  McCuUough  v.  Ouetner,  1  BInn.  214, 
where  an  attorney  appeared  for  a  defendant  who 
was  not  summoned,  and  without  warrant,  the 
court  held  the  appearance  good. 

The  doctrine  as  established  in  Denton  v.  Noyes, 
8upr<k,  is  ttare  decteteas  to  cases  in  which  it  is  strict- 
ly applicable,  but  will  not  be  extended  to  cases 
fairly  and  reasonably  distinguishable,  as  where  the 
defendant  is  not  within  the  jurisdiction.  Yilas  v. 
Flattsburgh  ft  M.  B.  Oo.  0  L.  B.  A.  844, 128  N.  Y.  440. 

In  the  following  cases  it  was  held  that  the  judg- 
ment might  be  treated  as  conclusive  and  the  party 
left  to  his  remedy  as  against  the  attorney  when 
solvent,  or  responsible. 

Blodget  V.  Con  kiln,  9  How.  Pr.  442,  there  being 
BO  fraud  or  collusion;  Allen  v.  Stone.  10  Barb.  547, 
service  having  been  effected:  Williams  v.  Van 
21  Ti.  H.  A. 


Yalkenburg,  18  How.  Pr.  144;  Denton  ▼.  Noyes,  6 
Johns.  298, 5  Am.  Dec  287;  Powers  v.  Trevor,  8  Hnn, 
8;  Adams  v.  Oilbert,  9  Wend.  488;  American  Ins.  Co. 
V.  Oakley.  9  Paige,  488, 4  L.  ed.  789. 88  Am.  Dec  861: 
Dundas  v.  Dutens,  1  Yes.  Jr.  196;  Ex  parle  Btucker 
2  Cox,  Ch.  288:  Coxe  v.  NkshoUs,  2  Yeatee,  547;  Car- 
pentler  v.  Oakland,  80  CaL  416;  Ward  v.  Barber,  1 
B.  D.  Smith,  428;  Bunton  v.  Lyford,  87  N.  H.  512, 75 
Am.  Dec.  144;  Jose  v.  Mills,  6  Mod.  14;  Stephens  ?. 
Squire,  6  Mod.  206;  Jackson  v.  Stewart,  6  Johna  84: 
Beed  v.  Pratt,  2  Hill,  86;  Smith  v.  Bowditc^,  7  Pick. 
188;  Cyphert  v.  McClune,  22  Pa.  196;  Kent  v.  Bicards,. 
8  Md.  Ch.  892;  Hamilton  v.  Wright.  87  N.  Y. 
502:  Brown  v.  Nichols,  42  N.  Y.  28;  Field  t. 
GIbbe,  Pet.  C.  0.  156;  Schirling  v.  Scitee,  41  Mis. 
644;  Bust  v.  Frothingham,  1  HI.  280;  Jones  v.  Hunt- 
er, 4  How.  (Miss.)  842;  Henderson  v.  Hamer,  5  How. 
<Mi8S.)  526;  MUler  v.  Ewing,  8  Smedes  ft  M.  42k 
Lester  v.  Watkins,  41  Miss.  647;Tippack  v.  Briant, 
88  Ma  580;  Bradish  v.  Gee,  1  AmhL  228:  Smsrth  v. 
Balch.40  N.  H.  868;  Bverett  v.  Warner  Bank,68 
N.  H.840. 

So  upon  a  judgment  confessed  upon  a  warrant  of 
attorney  to  confess  judgment,  the  defendant  dift> 
putlog  the  attomey*s  authority  ,the  remedy  wa» 
held  to  be  airainst  him  upon  the  construction  of 
the  instrument.    Sweesey  v.  Kitchen,  80  Pa.  IGO. 

The  appearance  is  binding  whether  the  party  em- 
ployed the  attorney  or  not.  St.  Albans  v.  Bush, « 
Yt.  58,  28  Am.  Dec.  2i8;  Spaulding  v.  Swift.  18  Yt. 
214:  Kewcomb  v.  Peck.  17  Yt.  802,  44  Am.  Dec  840; 
Abbott  V.  Dutton,  44  Yt.  548. 8  Am.  Bep.  894. 

In  a  case  where  the  defendant  was  served  with 
process,  and  was  persistently  absent  from  court 
the  court  refused  to  set  the  judgment  aside  and 
left  the  party  to  his  remedy  against  such  attorney 
who  was  solvent.  University  v.  Lassiter,  88  N.  C. 
88. 

Where  in  a  foreclosure  suit,  peraonal  servict^ 
was  not  effected  upon  the  mortgieigor.  whose  son 
held  a  general  power  of  attorney  by  reason  of 
which  he  retained  attorneys  to  appear,  but  judg- 
ment went  by  default,  the  court  refused  to  allo^r 
the  judgment  to  be  set  aside  merely  because  un> 
authorised,  the  appearance  being  regular  a^  n> 
form  although  unauthorized  the  attorneys  bein^ 
solvent.  Powers  v.  Trevor,  8  Hun,  8;  Adams  v.  Oil- 
bert, 9  Wend.  480;  Hamilton  v.  Wright.  87  N.  Y.  Sffi: 
Brown  v.  Nichols,  42  N.  Y.  26;  American  Ina  Co. 
V.  Oakley.  9  Paige,  496.  4  L.  ed.  789, 88  Am.  Dec  561. 

A  judgment  in  divorce  obtained  by  such  an  ap- 
pearance was  held  binding,  and,  in  the  absence  of 
fraud,  collusion,  or  connivance,  Ifae  party  left  u> 
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In  the  complaint  Unit  filed,  the  plaintiffs 
only  alleged  tlieir  ownership  of  the  lot  in 
ooDtruver»y,  and  that  defendants  unlawfully 
withheld  the  same  from  them,  and  demanded 
poflsession  thereof.  The  amended  complaint 
changes  the  object  of  their  suit  to  that  above 
stated ;  their  learned  counsel  thus  conceding, 
as  it  seems,  that  they  cannot  oust  the  defend- 
ants from  the  land  until  they  have  first  had 
vacated,  and  set  aside,  the  Judgment,  exe- 
cution, and  sheriff's  deed  thereunder,  which 
constitute,  as  we  think,  the  defendants'  only 
muniment  of  title.  Upon  the  evidence  ad- 
duced, and  under  the  instructions  of  his 
honor,  the  jury  have  found  that  this  judg- 
ment against  the  plaintiffs  was  procured  by 
the  fraud  of  the  widow,  the  life  tenant,  and 
that  the  defendant  Emily  Johnson  had  notice 
of  this  fraud  when  she  bought  the  land  at 
the  execution  sale  made  under  said  judg- 
ment ;  and  because  of  this  fraud,  and  defend- 
ant's notice  thereof,  it  was  adjudged  that 
the  judgment,  execution,  and  deed  were  void. 


Upon  the  trial  the  counsel  for  the  defend- 
ants contended  that  there  was  no  evidence 
that  their  clients  hud  any  notice  of  the  al 
leged  fraudulent  conduct  of  the  widow,  and 
that  the  evidence  offered  to  establish  that 
fraud  was  incompetent  against  tliem.  His 
honor  decided  that  the  evidence  offered  to 
establish  the  alleged  fraud  was  competent 
against  the  defendants,  and  that  there  was 
evidence  from  which  the  jury  might  infer 
that  defendants  had  notice  of  that  fraud,  and 
he  so  instructed  the  jury. 

In  these  respects  we  think  he  erred.  There 
seems  to  be  little  conflict  in  the  testimony 
offered  by  the  parties  on  the  trial,  and  the 
conflict  is  about  matter  that  appears  to  us 
Immaterial.  It  is  alleged  in  the  complaint, 
and  admitted  in  the  answer,  that  at  the  fall 
term,  1863,  of  the  court  of  equity  of  Wake 
county,  an  ex  parte  petition  was  filed  by  the 
late  Sion  H.  Rogers,  a  oracticiner  attorney 
of  that  court,  in  behalf  of  the  widow  and 
heirs  of  8.  W.  Williams,  (the  husbands  of  the 


tola  remedy  against  the  attorney.  Hoffmire  v. 
Hoffmire,  8  Bdw.  Cta.  173, 6  L.  ed.  Sli. 

There  Is  no  distinotioa  between  the  caoes  of  an 
Attorney  appearing  without  authority,  and  suffer- 
ing  or  oonf  esslDfiT  Judfrment,  before  or  after  service 
upon  the  party.  Denton  v.  Noyes,  0  Johns.  206, 6 
Am.  Dec  287. 

But  In  Allen  ▼.  Stone,  10  Barb.  M7,  where  there 
'was  an  unauthorised  action  for  a  nominal  pialntifl, 
the  court  held  such  plaintiff  not  bound  tUl  after 
notice. 

The  doctrine  of  Denton  v.  Noyes,  supra,  was  dis- 
approved in  this  last-mentioned  case. 

h.  Modem  vractice. 

The  tendency,  however,  of  modem  decisions 
vrould  seem  to  be  in  favor  of  the  view  talcen  by 
Kent,  GA.  X,  in  Denton  v.  Noyes,  6  Johns.  206, 6 
Am.  Dec.  237,  namely,  to  allow  the  party  agerrieved 
by  such  unauthorized  act  to  make  a  direct  appU- 
oation  to  the  court  by  way  of  motion,  fiupported 
by  affidavit,  and  showincr  a  ffood  defenae  upon  the 
merits,  and  for  the  court  to  open  the  proceedings, 
letting  the  defendant  in  to  defend,  holding  the 
Judgrment  as  a  lien  to  abide  the  event. 

In  some  oases  such  Judgments  have  been  held  to 
be  reversible  on  writ  of  error  or  by  way  of  appeal. 
'While  in  others  the  courts  have  held  that  the 
question  of  solvency  or  insolvency  made  no  dif- 
ference. 

Tbe  court  la  not  compelled  to  leave  the  party  to 
his  remedy  by  action  for  damages  or  to  suit  in 
equity.  Lyon  v.  Boilvin,  7  Dl.  029. 
To  the  same  effect,  8I00  v.  State  Bank,  2  ni.  428. 
In  Legere  v.  Richard,  10  La.  Ann.  600,  the  couri; 
held  that  the  right  of  any  person,  who  bad  been 
placed  as  a  litigant,  whether  as  plaintiff  or  defend- 
ant, upon  the  records  of  a  court-,  to  repudiate  under 
oAtta  the  authority  ef  those  who  apparently  repre- 
sent him,  could  not  be  questioned. 

Tbe  court  has  power  to  inquire  into  such  author- 
ity.  Williams  v.  Uncompahre  Canal  Co.  13  Colo.  469. 
But  it  can  only  be  questioned  by  the  party  ag- 
grieved.   Baldwin  V.  Foes.  14  Neb.  45&. 

In  the  case  of  a  domestic  Judgment  rendered 
against  a  party  who  has  no  notice  of  tbe  action, 
never  appeared  therein  nor  submitted  to  the  Ju- 
risdiction of  the  court,  the  courts  hold  tbe  Judg- 
ment to  be  conclusive  and  free  from  collateral  at- 
tack inUr  partes  upon  all  matters  mentioned  in 
tbe  record,  until  set  aside  or  reversed  on  a  writ  of 
error.  Flnneran  v.  Leonard,  7  Allen,  54,  83  Am. 
Deo.  066;  Colt  v.  Haven,  80  Oonn.  190.  79  Am.  Dec 
21  L.R.A. 


244;  Ward  y.  Barber,  1  B.  D.  Smith,  428;  C6ok  v. 
Darling,  18  Pick.  898;  Spauldl ng  v.  Swift,  18  Vu 
214;  Abbott  V.  Dutton,  44  Vt.  64A,  8  Am.  Rep.  804. 

Where  a  direct  application  Is  made  to  the  court 
by  way  of  motion  relief  may  be  granted  against 
such  proceedings.  Brown  v.  Nichols,  42  N.  F.  S6; 
Reed  v.  Pratt»  2  HIU,  84;  New  York  v.  Smith,  48  N. 
Y.  S.  B.  688:  Vilas  v.  Plattsburgh  ft  M.  R.  Co.  9  L. 
R.  A  844,  128  N.  Y.  440.  where  there  was  neither 
service,  authority  to  appear,  nor  notice  of  action. 
American  Ins.  Co.  v.  Oakley,  9  Paige,  490, 4  L.  ed. 
780,  88  Am.  Dec  581;  Edwards  v.  Moore,  99  N.  a  1; 
Sumner  v.  Bessons.  04  N.  a  871:  Gates  v.  Pickett,  97 
N.  C.  21;  Bryn  Mawr  Nat  Bank  v.  James.  162  Pa. 
884,  a  case  of  acceptance  of  service  and  Judgment 
without  authority;  Williams  v.  Butler,  85  111.  544: 
Dillon  V.  Rand,  15  Colo.  372;  Great  West  Kin.  Co. 
V.  Woodmas  of  Alston  Min.  Co.  12  Colo.  48;  Lyon  v. 
Boilvin,  7  m.  628:  Sloo  v.  State  Bank,  2  HI.  428; 
Floyd  County  Agr.  ft  M.  Asso.  v.  Tompkins,  28Ind. 
848;  Ellsworth  v.  Campbell,  81  Barb.  184;  Plerson 
V.  Holman,  5  Blackf.  482;  Cyphert  v.  McClune,  28 
Pa.  195;  Spaulding  v.  Swift,  18  Yt.  214;  Abbott  v. 
Dutton.  44  Yt.  548.  8  Am.  Rep.  884;  Wiley  v.  Pratt, 
28  Ind.  629;  CritchHeld  v.  Porter,  8  Ohio.  618;  AUen 
V.  Stone,  10  Barb.  547;  Sterne  v.  Bentley,  8  How. 
Pr.  881;  Blodget  v.  Conklin.  9  How.  Pr.  442;  Bub- 
ton  V.  Lyf ord,  87  N.  H.  512, 75  Am.  Dec.  144;  Turner 
V.  Garutbera,  17  Oal.  432;  McKiernan  v.  Patrick,  4 
How.  (Miss.)  888;  Clark  v.  Willett,  85  Ckl.  540;  Peo- 
ple V.  Mariposa  County,  89  Oal.  684. 

And  where  there  is  want  of  Jurisdiction  in  a  do- 
mestic Judgment,  the  attack  may  be  either  oy  di- 
rect application  to  the  court  itself  or  by  way  of 
appeal.  McOahill  v.' Equitable  Life  Assur.  80c  of 
United  States,  28  N.  J.  Bq.  581;  Dickinson  v.  Tren- 
ton, 88  N.  J.  Bq.  63. 

The  party  aggrieved  may  be  allowed  to  come  In 
and  plead.  Denton  v.  Noyes,  6  Johns.  296.  5  Am. 
Dec.  237;  Ellsworth  v.  Campbell,  Critchfleld  v.  Por- 
ter, Wiley  V.  Pratt,  Floyd  County  Agr.  &  M.  Asso. 
v.  Tompkins,  and  Plerson  v.  Holman,  supra. 

And  in  such  case  the  court  will  preserve  the  lien 
established  by  such  Judgment  until  the  final  hear- 
ing. Ellsworth  V.  Campbell,  supra;  American  Ins. 
C^.  V.  Oakley,  9  Paige,  496.  4  L.  ed.  789. 88  Am.  Dec. 
561.  where  the  attorney  was  solvent,  and  rights  had 
been  acquired  by  tbe  adverse  party:  Wiley  v.  Pratt. 
Floyd  County  Agr.  &  M.  Asso.  v.  Tompkins,  Pier- 
son  V.  Holman.  Critchfleld  v.  Porter.  Allen  v.  Stone, 
Sterne  v.  Bentley,  Blodget  v.  Conklin.  and  Bunton 
v.  Lyford.  supra. 

To  the  same  elfect,  Blodget  v.  Conklin,  9  Ho«. 
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femm  eavert  being  alao  parties,)  asking  that 
H  sale  of  tlie  lot  here  in  controversy  be  made, 
in  order  that  the  fund  arising  from  such  sale 
might  be  reinvested  in  a  tract  of  land  to  be 
held  by  the  widow  for  life,  and  then  to  each 
of  the  other  petitioners  as  tenants  in  common 
according  to  their  rights  in  the  lot  sold. 
This  was  accompanied  by  an  affidavit  of  two 
persons  that  it  was  for  the  interest  of  all  the 
parties  that  the  sale  should  be  made,  and  the 
fund  invested,  as  proposed.  No  orders  or 
decrees  seem  to  have  been  made  while  the 
cause  was  pending  in  the  court  of  equity, 
but  it  was  transferred  to  the  superior  court 
in  1868,  and  was  continued  from  term  to  term 
till  fall  term,  1872,  when  a  judgment  was 
entered  against  the  petitioners  for  costs; 
amounting  to  $16.10,  and  execution  was  is- 
sued, and  a  sale  was  made  to  defendant  Emily 
Johnson,  as  heretofore  stated.  She  was  in 
possession  of  the  premises  at  the  time  of  the 
sale,  and  had  been  in  possession  since  No- 


vember, 1868.  when  she  hnd  purchased  the 
lot,  at  the  price  of  $2,500,  from  one  Overby, 
who  had  bought  it  from  W.  H.  High  on  the 
8d  dav  of  November,  1868.  Hiich  had  pur- 
chased  it  on  the  2d  day  of  August,  1863.  from 
one  Harris  Flowers,  and  the  latter  held  it 
under  the  following  contract:  ** Whereas, 
the  undersigned  have  this  day  sold  to  Har- 
ris Flowers  and  his  heirs  a  lot  of  ground 
near  the  city  of  Raleigh  ...  for  the  sum 
of  fourteen  hundred  dollars;  and  whereas, 
some  of  the  parties  interested  are  under  aee: 
Now.  know  yc,  that  the  undersigned.  Polly 
Williams,  David  Williams,  and  8.  W.  Wil- 
Hams,  bind  themselves,  their  heirs,  execu- 
tors, and  administrators,  to  make  to  the  f«id 
Harris  Flowers  and  his  heirs  a  good  and  in- 
defeasible title  to  the  same,  or  cause  to  be 
made  such  title,  by  procuring  a  decree  of  the 
court  of  equity  securing  said  title,  or  by 
procuring  the  execution  of  a  proper  deed  from 
the  parties  interested,  whether  of  age  now, 


Pr.  442,  where  there  was  no  collusion,  nor  alle- 
gatton  of  want  of  reBponsibiUty,  the  applicant 
BhowiDg  a  defense  upon  tbe  merits. 

It  may  be  controverted  while  tbe  action  is  pend- 
inir,  and  probably  at  any  time  before  tbe  expira- 
tion of  the  period  in  which  the  court  may  grant 
relief  under  section  75  of  the  Oolorado  Oode.  Dil- 
lon V.  Hand,  15  Oolo.  872. 

To  the  same  effect,  Great  West  Min.  Go.  v.  Wood- 
mas  of  Alston  Min.  Go.  12  Colo.  40. 

Such  steps  must  be  taken  before  tbe  adTorse 
party  has  acquired  any  rights  or  suffered  any  prej- 
udices. American  Ins.  Ck).  v.  Oakley,  9  Paige,  4S6, 
4  L.  ed.  789,  88  Am.  Dec.  6G9:  French  v.  French,  4 
Law  Bee.  N.  8.  128;  Wright  v.  CasUe,  8  Merlv.  12; 
Lord  V.  Kellett,  2  MyL  ft  K.  1. 

If  the  party  aggrieved  does  not  in  such  a  case  come 
in  and  plead  the  Judgment  stands.  Pierson  v.  Hol- 
man,  8  Blaokf.  482. 

And  where  the  defendant  in  such  an  action  oon- 
oedes  something  due  the  court  will  continue  the 
lien,  for  payment  of  such  amount  as  may  be  found 
due.    Bryant  y.  Williams,  21  Iowa,  829. 

Under  such  an  appearance  and  want  of  servloe 
the  court  has  no  Jurisdiction  except  to  grant  the 
relief  asked  for.    V orce  v.  Page,  28  Neb.  }»4. 

Bren  though  Jurisdiction  over  the  person  be  af- 
firmatively sbown  by  the  record.  Napton  v. 
Leaton,  71  Mo.  858;  Bager  v.  Stover,  60  Mo.  87. 

And  evidence  of  nonservioe  or  nonappearance, 
even  though  tbe  record  show  an  appearance  by  an 
attorney,  is  admissible.  Aldrlcb  v.  Kinney,  4  Con  n. 
880, 10  Am.  Dec.  151. 

Such  relief  will  be  granted  no  matter  wbether  tbe 
attorney  be  solvent  or  insolvent.  Bradley  v. 
Welch,  100  Mo.  258;  Harshey  v.  Blackmarr,  20  Iowa, 
161,  89  Am.  Dec.  520;  Critchfleld  v.  Porter,  8  Ohio, 
619:  Bunton  t.  Ly  ford,  87  N.  H.  612, 76  Am.  Deo.  144: 
Bailey  v.  DuckJand,  1  Bzch.  1. 

Want  of  service  or  of  appearanoe  by  authority 
maybe  shown  against  both  a  foreign  and  a  domes- 
tic Judgment.  Napton  v.  Leaton,  supra;  Marx  v. 
Fore,  61  Mo.  89, 11  Am.  Bep.  438. 

And  In  Bllsworth  v.  Campbell,  81  Barb.  184,  the 
oourt  held  that  such  practice  extended  to  every 


But  where  tbe  attorney  was  able  to  respond  in 
damages,  and  it  was  shown  that  the  defendant  had 
been  served  with  process,  and  was  ignorant  because 
of  hJs  persistent  absence  from  oourt,  relief  was  re- 
fused.  University  v.  Lassiter,  88  N.  0. 88. 

ho  where  the  defendant  had  been  duly  served, 
and  the  plaintiff  would  have  been  entitled  by  de- 
fault, the  court  refused  relief  against  the  Judgment 
21  L.  K  A. 


given  by  consent  of  attorneys,  bis  rights  not  being 
prejudiced.   Johnson  v.  Lyon,  14  Iowa,  4S1. 

Tbe  remedy  is  not  by  way  of  audita  queraa. 
Bpaulding  v.  Swifts  18  Vt.  214;  Abbott  v.  Datton.  44 
yt.548.8Am.Kep.a94. 

Where  tbe  attorney  was  insolvent  the  court  al- 
io wed  the  defendant  to  set  the  Judgment  aside,  ths 
defendant  having  no  other  relief  (Meacham  v. 
Dudley,  6  Wend.  614;  Campbell  v.  Bristol,  19  Wend. 
101,  where  relief  was  granted  against  costs.  Judg- 
ment and  execution  being  stayed  and  all  proceed- 
ing set  aside  upon  plaintiff  undertaking  not  to 
proeecuto;  Vilas  v.  Plattsburgb  &  M.  R.  Co.  9  Lb  R. 
A.  844, 128  N.  Y,  440]  even  though  such  attorney  was 
solvent  when  Judgment  was  rendered,  tbe  cred- 
itor's rights  not  having  changed  to  his  prejudice; 
(Campbell  v.  Brl8tol,supni),he  undertaking  to  bring 
no  action:  Sohlrling  v.  Bdtes,  41  Miss.  644;  Rust  v. 
Frothingbara,  1  111.  280;  Jackson  v.  Stewart,  6  Johns. 
84;  Jones  v.  Hunter,  4  How.  (Miss.)  842;  Hendecson 
V.  Hamer,  6  How.  (Miss.)  625;  Miller  v.  Swing.  8 
Smedes  ft  M.  421;  Smltb  v.  Bowdlccb,  7  Piok.  137: 
Lester  v.  Watkkis.  41  Miss.  647. 

In  St.  Albans  v.Busb,4  Vt. 68, 28  Am.  Dec 246, 
tbe  oourt  held  the  plaintiff  liable  for  the  defend- 
ant's costs  in  a  suit  prosecuted  without  authority. 

So  in  Post  V.  Cbarlesworth,  86  Hun,  266,  tbe  court 
upon  motion  compelled  the  attorney  to  pay  tbe 
Judgment  recovered  against  his  client,  together 
with  tbe  costs. 

In  this  case  the  attorney  bad  appeared  for  a  mar- 
ried woman  in  partition  proceedings  without  ber 
authority  or  that  of  her  husband  on  ber  behalf. 

And  where  in  an  action  brought  without  author- 
ity the  defendant  paid  tbe  costs,  tbe  oourt  held  be 
could  recover  them  in  an  action  for  money  had  and 
received  ltt>m  the  attorney.  Dupen  v.  Keeling,  4 
Car.  ftp.  102. 

Being  a  question  of  faot  it  is  for  tbe  Jury,  AJs- 
pauffb  V.  Jones,  64  N.  C.  201 

Whose  finding  against  such  authority  is  con- 
clusive.   Yoroe  v.  Page,  28  Meb.  294. 

Where  plaintiff  sought  to  set  aside  a  Jadgmeot 
upon  the  ground  that  he  was  not  personally  served 
and  the  appearance  entered  was  unauthorised,  tbe 
court  allowed  a  letter  written  to  tbe  attorney  to  be 
put  in  evidence  as  showing  authority  and  denied 
relief.    Eickman  v.  Troll,  29  Minn.  124. 

In  such  cases  the  remedy  is  not  by  review.  Vloyd 
County  Agr.  ft  M.  Assa  v.  TompUna,  88  Ind.  848. 

Belief  was  refused  by  way  of  injunction  in 
Bunton  v.  Lyf  ord,  87  N.  H.  612,  75  Am.  Deo.  144. 
•upro,  against  a  Judgment  on  execution  for  coats  in 
partition  in  the  absence  of  fraud  or  oollnsion. 
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or  of  nonage ;  and  in  default  thereof  we  bind 
ourselves,  our  heirs,  executors,  and  adminis- 
trators, the  full  and  just  sum  of  fourteen 
hundred  dollars,  and  all  interest  from  this 
date,  and  all  such  costs  as  he  may  be  put  to 
by  reason  of  a  failure  to  have  said,  title  made 
as  above  obligated.  In  witness  whereof," 
etc.  This  contract  was  executed  in  July, 
1868,  and  was  registered  soon  after  its  execu- 
tion, and  the  recitals  in  her  deed  were  such 
as  to  |ri  ve  notice  to  her  that  those  under  whom 
she  held  claimed  under  this  contract.  It  was 
also  proved  that  for  two  years  prior  to  her 
purchase  of  the  lot,  in  1868,  the  defendant 
Emily  Johnson  had  occupied  it  as  tenant  of 
the  widow,  Polly  Williams,  to  whom  she 
was  connected  by  marriage,  her  brother  hav- 
ing married  a  sister  of  Polly  Williams. 

Such  being  the  relation  of  the  parties  to 
one  another,  and  to  the  matter  in  controversy, 
the  plaintiffs  insist  that  the^r  shall  be  per- 
mitted to  prove  that  the  petition  in  the  court 


of  equity  of  Wake  county  for  the  sale  of  the 
lot,  and  the  reinvestment  of  the  fund,  was 
filed  by  Si  on  H.  Rogers  at  the  instance  and 
request  of  the  widow,  and  that  neither  he  nor 
she  had  any  authority  from  the  plaintiffs  to 
file  that  petition,  and  that  they  had  never 
ratified  their  action ;  that  they  were  indeed 
ignorant  of  the  fact  that  such  a  petition  had 
teen  filed,  or  that  any  judgment  for  costs 
had  been  entered  against  them,  or  that  any 
sale  had  been  made  thereunder,  till  shortly 
before  the  bringing  of  this  action ;  and  that 
this  petition  was  filed  by  the  widow  without 
the  knowledge  or  consent  of  the  heirs,  and 
this  judgment  for  costs  that  had  not  been 
.earned  was  entered,  and  this  sale  under  exe- 
cution was  made,  to  cheat  and  defraud  the 
heirs  of  S.  W.  Williams  of  their  reversion 
in  this  lot.  The  charge  of  fraud  broui;bt  at 
this  late  day  by  the  plaintiffs  against  their 
mother  is  founded  upon  the  idea,  not  that 
she  did  directly  any  act  to  deprive  them  of 


Where  the  attorney  was  not  employed  by  the 
company  direct,  or  through  its  authorized  agents, 
and  the  company  were  not  ioformed  by  him  of  bis 
aotloo,  the  court  held  his  appeamnoe  wholly  unau- 
thorized,  and  that  such  fact  might  be  shown  In  a 
proceeding  directly  attacking  the  judgment. 
Great  West  Min.  Go.  v.  Woodmas  of  Alston  Mln. 
Co.  IS  Colo.  46. 

So  where  there  was  no  motion  in  the  lower  court, 
the  court  refused  to  entertain  the  question  of  the 
authority  of  the  attorney  to  prosecute  upon  appeal. 
Hare  v.  Anderson,  12  Ky.  L.  Bep.  803. 

And -where  the  record  showed  tliat  an  attorney 
duly  appeared  for  the  applicant  the  court  refused 
to  set  the  Judgment  upon  appeal  aside  upon  the 
ground  of  want  of  authority  in  such  attorney  to 
accept  notice  thereof.  Newton  t.  Alabama  Mid- 
land B.  Co.  (Ala.)  Hay  18,  IfiSS. 

Where  the  pialntilf  waited  twenty-four  years, 
until  the  attorney  appearing  had  died,  and  then  tx 
varts  and  on  defective  proofs  entered  judgment 
when  the  defendant  moved  forthwith  to  set  the 
same  aside  upon  the  ground  of  no  notice  or  ap- 
pearance, the  court  vacated  the  judgment  uncon- 
ditionally.   New  York  v.  Smith,  48  N.  T.  8.  R.  68&. 

In  Jones  v.  Williamson,  5  Ooldw.  871,  the  court 
held  that  where  the  judgment  was  obtained  by 
consent,  the  attorney  being  without  authority,  it 
might  be  set  aside  it  being  shown  that  the  party 
aggrieved  acted  without  fault  or  negligence  and 
ahowed  a  defense. 

In  United  States  v.  Throckmorton,  SB  U.  8. 81, 26 
L.  ed.  OB,  It  was  held  that  where  an  attorney  fraud- 
ulently or  without  authority  assumes  to  represent 
a  party  and  connives  at  his  defeat,  there  never 
having  been  a  real  trial,  proceedings  may  be  had  to 
set  aside  and  annul  the  judgment  or  decree  and 
open  the  case  for  a  new  hearing. 

It  has  been  held  that  the  want  of  authority  in  an 
attorney  to  confess  judgment  may  be  shown  by 
pieuofnadeML  Hindman  v.  Mackall,  3  G.  Greene, 
170. 

Proof  nec£88ary  to  ettcLtAish  relief. 

The  defendant  has  a  right  to  show  the  want  of 
authority.    Legere  v.  Richard,  10  La.  Ann.  688. 

In  every  such  case,  however,  the  burden  is  upon 
the  applicant  to  prove  such  want.  State  v.  Passaic 
County  Agr.  Soa  M  N.  J.  L.  800. 

He  must  f  nllj  negative  the  authority  and  show  a 
good  defense.  Bussell  v.  Pottawottamie  County, 
28  Iowa,  268:  Heflerman  v.  Burt,  7  Iowa.  320, 71  Am. 
Deaiifc  fluntar  v.  Bryant,  88  CaL247;  Garrison  v. 
MoCtowan,  48  OaL  800;  Hanhey  v,  Blackmarr,  20 
Iowa,  181, 88  Am.  Deo.  SSKk 
21L.R.A. 


He  must  make  out  a  clear  and  unmixed  case; 
show  the  merits  by  prompt  action  and  cogent  and 
strong  evidence  establishing  his  rights.  Hunter  v* 
Bryant,  and  Garrison  v.  McGowan,  supra;  Jones  v. 
Williamson,  6  Coldw.  871;  Wiley  v.  Pratt  88  Ind.  828. 

Where  defendant  was  within  the  jurisdiction,  but 
not  served,  and  an  appearance  was  entered  for  him« 
it  was  held  that  he  must  show  defense,  and  that  the 
court  would,  if  no  bona  fide  purchssers  intervene, 
stay  the  proceedings,  preserving  the  lien  and  per- 
mitting defense  to  be  shown  to  the  extent  of  which 
the  judgment  will  be  relieved  against.  Wiley  v. 
Pratt,  88  Ind.  828;  Plerson  v.  Holman,  6  Blatchf .  48^ 
Denton  v.  Noyes,  8  Johna  288^  6  Am.  Dec.  237;  Critch. 
field  V.  Porter,  8  Ohio,  618;  Allen  v.  Stone,  10  Barb. 
547;  Sterne  v.  Bentley,  8  How.  Pr.  881;  Blodget  v* 
Conklin.  8  How.  Pr.  442;  Ellsworth  v.  CampbelU 
81  Barb.  184;  Bunton  v.  l4yford,87  N.  H.  612, 75  Am. 
Dec  144. 

,  Nalure  of  sueft  judamenJta, 

Void  or  votdabU. 

Upon  the  question  whether  such  judgments  are 
void  or  voidable  the  courts  have  held: 

In  Kansas,  that  a  judgment  rendered  without 
jurisdiction  is  void,  and  one  rendered  vHhout  no- 
tice is  void  for  want  of  jurisdiction.  Butcher  v. 
Bank  of  Brownsville,  2  Kan.  70, 88  Am.  Dec.  446; 
Kansas  Paa  R.  Co.  v.  Streeter,  8  Kan.  183;  Foreman 
V.  Carter,  8  Kan.  874;  Hanson  v.  Woloott,  19  Kan, 
207;  Mastin  v.  Gray,  19  Kan.  468, 87  Am.  Bep.  149; 
Reynolds  v.  Fleming,  80  Kan.  106,  48  Am.  Bep.  86; 
First  Nat  Bank  of  Newton  v.  The  Wm.  B.  Grimes 
Dry  Ctoods  Co.  46  Kan.  510. 

And  the  appearance  by  the  defendant  in  a  motion 
to  set  aside  a  judgment  void  as  to  iiim  by  reason  of 
such  appearance,  will  not  render  such  void  judg- 
ment valid.  Shaw  v.  Bowland,  38  Kan.  154;  Green 
V.  Green,  42  Kan.  664;  First  Nat.  Bank  of  Newton 
V.  The  Wm.  B.  Grimes  Dry  Goods  Co.  supra. 

So  a' judgment  obtained  without  service  is  void, 
and  jurisdiction  through  an  unauthorized  appear- 
ance is  of  no  effect.  Hanhey  v.  Blackmiirr,  20 
Iowa,  181, 89  Am.  Dec.  G2();  Newoomb  v.  Dewey,  27 
Iowa,  881:  Macomt>er  v.  Peck,  39  Town,  35L 

So  in  Vilas  v.  Pltittsburgh  ft  M.  R.  Co.,  9  L.  R.  A. 
844, 128  N.  Y.  440,  the  court  stated  that  such  a  judg- 
ment would  be  declared  absolutely  void  and  would 
be  set  aside  as.  such  where  the  attorney  was  in- 
solvent. 

In  Anderson  v.  Hawhe,  115  III.  83,  such  a  judg- 
ment was  held  to  be  absolutely  void,  the  court  being 
without  jurisdiction  and  subject  to  question. 

The  act  of  such  attorney  which  results  in  the  U* 
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their  title,  bat  that,  without  any  authority 
from  them,  she  employed  a  mo&t  respectable 
solicitor,  able  and  faithful,  to  ask  a  court  of 
equity  to  sell  the  lot,  and  itself  invest  the 
proceeds  in  other  real  estate.  We  deem  it 
unnecessary  to  discuss  the  evidence  that  tends 
to  prove  or  disprove  this  charge  of  fraud,  for 
we  find  no  testimony  that,  in  our  opinion,  in 
any  way  goes  to  show  that  the  defendant 
Emily  Johnson  knew  that  the  solicitor  who 
tiled  the  petition  was  acting  without  au- 
thority from  the  clients  he  professed  to  rep- 
resem,  or  that  the  widow  was  coatrivin^  to 
cheat  and  defraud  her  own  children.  The 
facts  that  she  was  distantly  connected  with 
the  widow  bv  marriage,  and  that  she  and  her 
husband  had  occupied  the  lot  from  1861  to 
1863  as  her  tenants,  go  for  nothing.  The  re- 
citals in  her  deed  pointing,  as  plaintiffs  con- 
tend, to  the  contract  made  by  the  widow,  and 
set  out  above  in  full,  seem  to  us  rather  an  as- 
surance that  the  proceeding  to  perfect  the 


title  through  the  intervention  of  a  cooit  of 
equity  was  properly  instituted,  and  that  all 
the  parties  to  the  petition  had  come  into  that 
court,  and  submitted  themselves  to  its  Juris- 
diction, than  the  contrary.  Ab  the  defendant 
had  no  notice  that  the  solicitor  had  no  au- 
thority to  represent  the  petitioners,  it  is  con- 
clusively presumed,  as  to  her,  that  he  did 
have  sudi  authorit^r,  and  no  evidence  tending 
to  disprove  the  existence  of  such  authority 
shoula  have  been  admitted  to  overthrow 
rights  which  she  had  acquired  while  ignorant 
of  such  want  of  authority.  Attorneys  and 
sol  icitors  are  officers  of  the  courts.  They  are 
expressly  empowered  to  represent  litigants, 
plainti£rs  and  defendants :  and  parties  who 
are  about  to  acquire  rights  under  the  judg- 
ments of  courts  are  not  at  all  bound  to  in- 
quire into  the  authority  of  the  attorneys  who 
profess  to  represent  the  plaintiffs  or  peti- 
tioners. It  is  said  of  such  persons  that  they 
''come  into  court  by  their  attorney."    It  is 


ability  OD  sooh  judgment  and  creates  a  lien  upon 
property,  is  a  wrongful  act  and  will  be  relieved 
against    Ellsworth  v.  Campbell.  81  Barb.  184. 

But  judflrmentB  obtained  by  reason  of  the  unau- 
thorized appearanoe  of  an  attorney  have  been  held 
to  be  neither  void  nor  Irregular.  Benton  v.  Noyes, 
6  Johns.  297, 6  Am.  Deo.  287:  Hamilton  v.  Wilght.  37 
N.  Y.  608;  Brown  v.  Nichols,  42  N.  Y.  2«;  New  York 
V.  Smith,  48  N.  Y.  8.  B.  586;  Edwards  v.  Moore,  99 
N.  C.  1;  Sumner  v.  Sessoms,  94  N.  C.  871;  Gates  v. 
Pickett,  97N.C.  21. 

Domestic  judgments,  where  the  defendant  has 
been  served,  were  held  valid,  and  tbe  attorney 
alone  liable,  in  Blodget  v.  Gonkllo,  9  How.  Pr.  442. 

The  appearanoe  being  binding  until  set  aside* 
Bush  y.  Bush,  48  Ind.  70. 

In  Bartlet  v.  Knight,  1  Mass.  401, 2  Am.  Deo.  86, 
the  judgment  was  against  an  Infant  without  actual 
notice  to  him  or  appearance  by  him  or  any  guardian 
for  him,  and  the  court  held  It  to  be  no  just  or  legal 
consideration  from  which  a  promise  to  pay  a  debt 
oould  be  inferred. 

CdUaterai  atlaek. 

Where  a  court  of  general  jurisdiction  is  required 
to  exercise  its  powers  upon  facts  proved  before  It, 
the  proof  is  presumed  to  have  been  made,  and  such 
facts  cannot  be  collaterally  attacked.  PillBbury  v. 
Dugan,  9  Ohio,  117, 84  Am.  Dea  427;  Thompson  v. 
Tolmie,  27  U.  S.  8  Pet.  168,  7  L.  ed.  388:  Weston  v. 
Ciharleston,  27  U.  8. 2  Pet.  449,  7  L.  ed.  481;  Ludlow 
V.  McBride,  8  Ohio,  857;  Ludlow  v.  Johnson,  8  Ohio, 
868, 17  Am.  Dec.  609. 

A  judgment  obtained  through  the  unauthorized 
appearance  of  an  attorney  is  not  subject  to  collat- 
eral attack.  Brown  v.  Nichols,  42  N.  Y.  26;  Reed  v. 
Pratt,  2  Hill,  64;  Gallen  v.  Ellison.  18  Ohio  St.  446, 82 
Am.  Dec.  448;  United  States  Electric  Lighting  Co. 
V.  Leiter,  8  Mackey,  575;  McOahill  v.  Equitable  Life 
Assur  Soc.  of  United  States,  28  N.  J.  Eq.  681;  Dick- 
inson  V.  Trenton.  88  N.  J.  Eq.  68;  Edwards  v.  Moore, 
99  N.  C.  1,  a  case  of  acceptance  of  service  without 
authority  where  third  persons  had  acquired  rights; 
Flnneran  v.  Leonard,  7  Allen,  54,  88  Am.  Dec.  665; 
Colt  V.  Haven.  80  Conn.  190,  68  Am.  Dec.  244;  Ward 
V.  Barber,  1  K  D.  Smith,  423;  Cook  v.  Darhng,  18 
Pick.  898. 

See  to  the  same  effect,  the  cases  cited  In  the  sec- 
ond paragraph  of  heading,  '^General  doctrine  of 
authority,"  tupro. 

If  the  defendant  allege  that  the  appearance  was 
without  authority,  the  fact  cannot  be  shown  at 
law  in  a  suit  upon  the  judgment.    Carpentier  v. 
Oakland,  80  Oal.  4801. 
21  L.  R.  A. 


Even  though  erroneous.  Derr  v.  Wilson*  84  Ky. 
14. 

The  decisions  of  a  court  will  not  be  inoldentaUy 
impeached  by  extrinsic  evidence  showing  that  the 
record  was  false  in  regard  to  a  material  fact  posi- 
tively asserted,  necessarily  implied  by  it.  Holbert 
V.  Montgomery,  5  Dana,  IL 

In  White  V.  Crow,  17  Fed.  Bep.  96,  the  court  held 
that  upon  a  confession  of  Judgment  by  a  corpora- 
tion the  court  must  of  necessity  judge  of  tbe  au- 
thority of  the  attorney  or  agent  to  appear,  and  its 
judgment  thereon  would  be  conclusive  in  all  other 
proceedings. 

Where  in  a  creditors*  biU  founded  upon  a  Judg- 
ment against  defendants  intestate,  the  judgment 
was  sought  to  be  impeached  upon  this  ground,  the 
court  overruled  the  defense,  as  the  judgment  could 
not  be  attacked  collaterally,  the  remedy  being  in 
the  suit  wherein  the  appearance  was  entered. 
Brown  v.  Nichols,  42  N.  Y.  8L 

But  In  Ferguson  v.  Crawford,  70  N.  Y.  258, 26  Am. 
Rep.  589,  the  court  held  that  upon  proof  of  non- 
service  and  non-appearance  the  judgment  thus  ob- 
tained could  be  attacked  collaterally  even  though 
service  and  appearanoe  by  attorney  appear  upon 
the  record. 

To  the  same  effect,  Hess  v.  Cole,  28  N.  J.  L.  116, 
wherein  it  was  stated  that  the  court  must  have  ju- 
risdiction over  both  the  person  of  the  defendant 
and  the  subject-matter. 

Where  there  Is  a  fraudulent  connivance  the  pro- 
ceeding may  be  attacked  collaterally.  Hubbard  v 
Spencer,  15  Johns.  244. 

Belief  in  egutty. 

VYaudor  eoOusUvn, 

A  domestic  judgment  may  be  relieved  against 
upon  the  ground  of  want  of  authority,  by  proceed- 
ings in  equity  to  set  tbe  same  aside.  Bryant  v. 
Williams,  21  Iowa,  829;  Carpentier  v.  Oakland,  80 
Cal.  446;  Ward  v.  Barber,  1  E.  D.  Smith,  423;  Griggs 
V.  Gear,  8  HI.  2;  Anderson  v.  Hawhe,  115 IIL  83. 

In  Carpentier  v.  Oakland,  inupra,  the  court  held 
that  equity  would  reUeve  where  the  attorney  was 
insolvent.  Smyth  v.  Balch,  40  N.  H.  863;  Bobson  v. 
Eaton,  IT.  H.  62;  Denton  v.  Noyes,  6  Johns.  800, 5 
Am.  Dec.  287;  People  v.  Bradt,  6  Johns.  318:  Anony- 
mous, 1  Salk.  88;  Bunton  v.  Lyf  ord,  87  N.  H.  612, 75 
Am.  Dec.  144;  Haddock  v.  Wright,  25  Fla.  202;  Budd 
V.  Gamble,  18  Fla.  277;  SchirUng  v.  Scltes,  41  Miss. 
644;  Rust  v.  Frothlngbam,  1  UL  260;  Jackson  v. 
Stewart,  6  Johns.  34;  Jones  v.  Hunter.  4  How. 
(Miss.)  842;  Henderson  v.  Hamer,  5  How.  (Mlai)  mi 
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not  permitted  to  them  to  Bay  that  they  did 
not  80  come,  when  the  rights  of  innocent 
third  persons  have  intervene.  So  far,  then, 
as  concerns  the  defendants,  the  court  of 
«qaitj  of  Wake  couDty,  and  its  successor, 
the  superior  court,  had  jurisdiction  of  the 
persons  named  as  petitioners  in  the  petition 
for  the  sale  of  the  lot ;  and  if  it  is  conceded, 
«s  plaintiffs  contend,  that  there  was  no  decree 
for  the  sale  of  the  lot,  still  a  judgment 
Against  the  petitioners  for  costs,  not  excepted 
to  or  appealed  from,  was  binding  upon  them, 
for  they  were,  to  all  intents  and  purposes, 
present  in  court,  and  subject  to  its  orders  and 
judgments  made  in  that  proceeding.  Upon 
this  judgment  for  costs,  which  the  plaintiffs 
now  say  they  did  not  owe,  but  to  which  they 
then,  thoueh  in  theory  present  in  court, 
offered  no  objection,  an  execution  was  issued, 
and  a  sale  was  made.  To  that  sale  the  de- 
fendant went,  in  the  person  of  her  agent. 
8be  and  the  heirs  were  antagonists.    Their 


interests  required  that  they  should  pay  off 
this  Judgment  for  costs,  and  thus  save  their 
reversionary  interests  from  sale.  Her  in- 
terests demanded  that  she  should  perfect  her 
defective  title  at  as  little  cost  to  herself  as 
possible.  She  had  a  right  to  presume  that 
the  sheriff  had  notified  each  one  of  the  heirs 
of  the  sale ;  for  the  law  (Act  1868-69,  chap. 
287,  §11)  required  him  to  do  so,  and  he  was 
liable  for  damages  if,  through  his  failure  to 
so  notify  them,  any  loss  came  to  them.  Be- 
ing a  stranger  to  the  judgment,  all  that  she 
was  requir^  to  ascertain  was  that  an  ofilcer 
was  making  the  sale,  and  that  he  was  em- 
powered to  do  so  by  a  court  of  competent 
jurisdiction.  Burton  v.  Spiers,  92  N.  C.  608. 
She  was  not  called  upon  to  bid  against  her- 
self, and,  under  the  circumstances  that  sur- 
rounded her,  she  acquired  by  her  bid,  and 
the  deed  made  pursuant  thereto,  a  good  title 
against  the  heirs  of  S.  W.  Williams  named 
in  the  execution,  and  their  heirs ;  for,  having 


Miller  v.  Bwlnff,  8  Smedes  ft  M.  ttl;  Smith  v.  Bow- 
ditob.  7  Pick.  1S7:  Lester  v.  Watklns,  41  MiSB.  647. 

In  Iowa  a  direct  action  to  set  such  a  Judflrment 
•side  lies  in  equity.  Bryant  v.  Williams,  21  Iowa, 
889;  HsTshey  v.  Blaokmaxr,  80  Iowa,  181,  80  Am. 
Dea60O. 

But  only  in  special  oases  will  chancery  interfere 
In  the  case  of  relief  affainst  such  a  Judgment. 
Johnson  v.  Lyon,  14  Iowa,  481. 

When  fraudulent  the  party  is  not  bound,  as  such 
«ot  is  void  at  law.  De  Louis  ▼.  Meek,  2  O.  Greene, 
IK.  50  Am.  Dec.  4fa;  ffloo  v.  State  Bank,  2I1L  444; 
Benton  v.  Noyes,  6  Johns, 200, 6  Am.  Dea  287;  Pow- 
ell V.  Spauldinff,  8  G.  Greene,  448, 

And  in  case  there  was  collusion  the  question 
of  authority  is  immaterial.  Yates  v.  Horanaon,  7 
Bobt,12. 

When  the  oonrt  baa  jurisdiction  of  the  cause  and 
IMison,  the  Judgment  can  only  be  attacked  for 
fraud.  Norwood  v.  Cobb,  24  Tez.  6S1:  Wiley  v. 
Pratt,  28  Ind.  828. 

Wbere  such  appearance  is  complicated  with 
fraud,  or  the  rights  of  purchasers  or  the  circum- 
stances show  that  the  right  to  or  measure  of  relief 
cannot  properly  be  determined  on  motion,  regard 
t)eing  had  to  all  Interested,  relief  may  be  sought  by 
way  o^an  equitable  action.  YUas  v.  Plattsburgh 
AM.R.G0.O  L.B.  A. 844, 128  N.  T.  440;  Truett  v. 
Wainwright.  0 IIL  4S0;  De  Louis  v.  Meek  and  Pow- 
ell V.  Bpauldtng,  lupro,  cases  of  fraud;  Wiley  v. 
Pratt,  mipra;  Tippack  v.  Briant,  68  Mo.  680;  Bradish 
T.  Gee,  1  Ambl.  220;  Bchfrlins  v.  Bcltes,  41  Miss.  644; 
Rust  V.  Frothlngham,  1  lit  200;  Jackson  v.  Stewart, 
«  Johns.  84;  Jones  v.  Hunter,  4  How.  (Miss.)  842; 
Henderson  v.  Hamer,  5  How.  (Miss.)  62S:  Miller  v. 
Bwmg.  8  Smedes  ft  M.  421;  Smith  v.  Bowditoh,  7 
Pick.  187;  Lester  v.  Watkina,  41  Miss.  647. 

Bquity  will  also  relieve  where  fraud  or  collusion 
exists  between  the  attorney  for  the  plainttflP  and 
the  attorney  who  appeared,  and  that  without  In- 
•quiring  whether  he  was  a  **beggar**  or  a  millionaire. 
Williams  V.  Van  Yalkenburg,  16  How.  Pr.  144; 
Blodget  V.  Conklin,  0  How.  Pr.  442;  Hoffmire  v, 
Hoffmire,  8  Edw.  Ch.  178, 6  L.  ed.  614. 

Even  if  the  court  had  jurisdiction  of  the  defend- 
■ant.   Norwood  v.  Oobb,  supra. 

The  fact  of  an  attorney  voluntarily  appearing 
In  the  proceeding  for  the  plaintiff  without  author- 
ity, was  held  not  to  affect  his  right  to  relief  or  the 
power  of  the  court  of  equity  to  grant  it.  Baker  v. 
O'iUordan,  65  OaL  868. 

And  m  case  of  an  unauthorised  consent  Judg- 
ment where  fraud  or  covin  is  shown,  the  remedy 
is  by  original  bill  to  review,  and  not  by  way  of 


appeal,  rehearing  or  petition.  Jones  v.  William- 
son, 6  Coldw.  871. 

But  such  fraud  must  be  proven  as  alleged.  Law- 
rence V.  Jarvis,  82  IlL  804. 

The  Justice  and  equity  of  the  verdict  must  be  im- 
peached upon  grounds  not  available  at  law,  or 
which  the  party  was  prevented  through  fraud,  ac- 
cident, or  mistake  from  taking  advantage  of,  with- 
out negligence  on  his  part.  Vilas  v.  Jones,  1 N.  T. 
28L 

Yet  it  has  been  held  that  equity  will  not  interfere 
by  way  of  injunction  wbere  the  attorney  is  solvent. 
Everett  v.  Warner  Bank,  68  N.  H.  840. 

Where  the  complainant  alleged  that  her  attorney 
had  no  authority  to  appear  for  her  and  consent  to 
the  decree  affecting  dower,  the  court  held  the  de- 
cree was  only  voidable  for  fraud.  Denton  v,  Bod- 
dy.  84  Ark.  642. 

The  question  of  the  authority  of  an  attorney  to 
sue  upon  a  note  In  his  possession  cannot  bo  ques- 
tioned in  equity.    Harris  v.  Galbraith,  48  HI.  800. 

In  a  suit  against  a  corporation  the  court  refused 
to  order  a  stay  of  execution  upon  a  consent  Judg- 
ment entered  by  an  attorney  no  fraud  being 
shown.  United  States  Electric  Lighting  Go.  v. 
Leiter,  8  Maokey,  676. 

Several  defendanU, 

In  McGullougb  v.  Guetner,  1  Blnn.  214,  where  an 
attorney  appeared  for  defendants,  one  of  whom 
was  not  summoned,  without  the  authority  of  such 
one,  the  court  held  the  appearance  good. 

Where  there  was  an  unauthorized  appearance  for 
one  of  the  defendants,  and  the  attorney  was  able 
to  respond  in  damages,  the  court  refused  relief, 
the  defendant  being  served  and  persistently  keep- 
ing away  tram  court.  University  v.  Lsssiter,  83 
N.C.88. 

Where  a  bill  was  filed  alleging  the  undue  service 
of  process,  unauthorized  appearance  by  the  attor- 
ney, and  want  of  notice,  disclosing  no  defense,  and 
no  allegation  of  insolvency  of  the  attorney  or 
fraud,  but  showing  the  appearance  under  author- 
ity of  one  of  the  defendants,  the  court  refused  re- 
lief.   Harris  v.  Gwln,  10  Smedes  ft  M.  668. 

But  where  the  defendant,  not  served,  was  con- 
victed, an  appearance  being  entered  for  both  de- 
fendants but  without  authority  as  to  the  one,  the 
court  granted  relief,  want  of  notice  being  proved* 
MoKelway  v.  Jones,  17  N.  J.  L.  846. 

And  the  appearance  of  one  partner  by  attorney 
cannot  bind  the  other  partner  who  is  out  of  the 
Jurisdiction.  Boylan  v.  Whitney,  8  Ind.  140;  Nor- 
linger  v.  De  Mler,  64  Hun,  278L 
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no  notice  of  any  Irregularity  or  fraud  in  the 
Judgment  under  which  she  bought,  as  we 
have  seen,  she  had  only  to  inquire  if  the  court 
from  which  the  execution  issued  had  juris- 
diction of  the  parties  and  the  subject-matter. 
England  v.  QwrMr,  90  N.  C.  107,  and  the 
cases  there  cited.  Aud  as  she  was,  as  we 
have  seen,  in  no  way  connected  with  the  al- 
leged fraud,  the  smallness  of  the  price  at 
which  the  lot  was  bid  off  by  her  cannot  affect 
her  title.  These  plaintiffs  cannot  be  heard 
to  complain  that  their  property,  sold  under 
an  execution  of  whicih  they  had  notice  (and 
as  to  these  defendants  such  notice  is  con-' 
clusively  presumed),  brought  too  little.  In 
Durant  v.  Oratcsll,  97  N.  C.  867,  the  In- 
adequacy of  the  price  bid  by  the  defendant, 
and  at  which  the  sale  was  confirmed  to  her, 
was  held  to  be  a  fact  from  which  she  should 
have  inferred  that  the  title  of  the  party  whose 
title  she  acquired  was  not  free  from  equities 
of  the  plaintiffs ;  but  no  such  contention  was 


made  as  that  she  did  not  acquire,  for  tbe- 
small  sum  bid,  the  title  of  the  party  whns^ 
interest  in  the  land  was  offered  for  sale. 
Creditors  of  the  execution  debtor  may  uso- 
inadequacy  of  price  bid  as  evidence  of  'fraud 
and  collusion  Ixstween  thepurchaser  and  th» 
debtor,  as  in  Osborne  v.  Wilkes,  108  N.  C. 
651,  but  no  case  can  be  found,  we  think,  that 
sustains  the  plaintiffs  in  their  contention  that 
they  can  use  the  inadequacy  of  price  to- 
destroy  the  title  of  one  who  bought  their  land 
at  execution  sale.  Taking  this  view  of  the 
matter  in  controversy,  we  do  not  deem  it  nec- 
essary to  consider  seriatim  all  the  exceptions^ 
taken  by  defendants.  They  are  entitled  to  ^ 
new  trial,  and  it  is  so  ordered. 
JV«i0  trial  granted. 


Clark,  J,,  dissenting: 

The  land  was  sold  under  a  jud^ent  for 
costs  rendered  at  fall  term,  1872,  in  a  pro- 
ceeding which  had  been  instituted  in  equity^ 


To  the  same  effect.  Shelton  v.  Tiffin,  47  U.  8.  S 
How.  188,  IS  L.  ed.  887;  Winten  v.  Means,  26  Neb- 
Ml. 

Such'a  defendant  was  let  In  to  defend  upon  sbow- 
Iner  a  irood  defense  and  that  bis  action  was  without 
fraud  or  collusion.  Sterne  v.  Bentley,  8  How.  Pr. 
881:  Blodicet  v.  Conklin,  9  How.  Pr.  44S. 

It  has  been  beld  that  one  oodefendant  may  em- 
ploy an  attorney  for  tbe  other  codefendants,  and 
the  appearance  by  suob  an  attorney  for  ail  will 
bind  all.  Scott  v.  Larkin,  18  Yt.  11%  Spauldinir  v. 
Swift,  18  Vt.  214;  Wbitney  v.  SUver,  82  Yt.  684;  Ab- 
bott V.  Dutton,  44  Yt  MS,  8  Am.  Bep.  8M. 

Sucb  appearance  has  been  held  prima  facie  evi- 
dence of  appearance,  and  not  subiect  to  rebuttal 
by  proof  of  nonaervloe  and  nonresidenoe  within 
tbe  state  by  such  defendant.  Baton  v.  Pennywit* 
26  Ark.  144. 

But  in  Wbitney  v.  Silver,  nipra,  the  court  re- 
stricted tbe  authority  of  sucb  a  oodefendant  to  em- 
ploy an  attorney  for  the  otber  codefendants  to  a 
caae  where  tbe  otber  codefendants  had  been  duly 
served  with  process,  and  were  before  tbe  court 
See  also  Abbott  ▼.  Dutton,  supm. 

Wbere  botb  defendants  were  served,  appeared 
and  demurred,  one  defendant  alone  appearing  by 
attorney  Judgment  being  taken  by  agreement,  the 
court  beld  that  the  district  court  bad  a  sufficient 
autborlty  for  entering  tbe  Judgment,  the  fact  of 
the  attorney  appearing  for  the  one  defendant  not 
rebutting  tbe  presumption  tbat  be  also  appeared 
for  tbe  other.   Jennings  v.  Conn,  U  Iowa,  542. 

Where  the  attorney  expressly  appeared  for  two 
of  the  defendants,  tbe  court  beld  that  thereafter 
his  signature  to  pleadings,  as  attorney  for  defend- 
ants, would  be  construed  as  limited  to  those  de- 
fendants alone.    Spangel  v.  Dellinger,  42  Gal.  148. 

In  the  case  of  a  foreign  Judgment  against  two, 
the  want  of  authority  as  to  one  defendant  may  be 
shown  and  the  record  reversed.  Bodurtba  v. 
Goodrich,  8  Gray,  608. 

A  confession  of  Judgment  by  an  attorney  for  sev- 
eral defendants  upon  autborlty  of  one,  must  be 
acted  upon  by  application  to  open  up  the  Judgment 
at  once  In  order  to  secure  relief.  Cyphert  v.  Mo- 
dune,  22  Pa.  196. 

Where  tbe  Judgment  was  entered  against  two  de- 
fendants, the  appearance,  etc.,  being  siimed  as  '^de- 
fendants' attorney,"  the  facts  showing  no  notice,  or 
authority,  a  denial  of  all  liability,  and  knowledge 
of  the  Judgment,  which  stood  for  two  years  against 
defendant  who  resided  in  the  same  town,  the 
court  set  the  Judgment  and  execution  aside  as  to 
such  defendants.  Yates  v.  Horanson,  7  Bobt.  12. 
21  L.  R.  A. 


Where  ejectment  was  brought  in  the  name  of 
both  the  grantor  and  grantee  against  one  holding 
adFcrsely  at  the  time  of  the  grant,  the  oourt  held 
that  the  grantor  was  liable  for  the  costs  though  he 
had  never  authorised  the  attorney's  action  and  had. 
no  knowledge.   Hamilton  v.  Wdght,  87  N.  Y.  G(tt» 

TTKrd  parties. 

The  right  to  deny  the  authority  of  an  attorney  t» 
appear  is  viewed  with  disfavor  whenever  Innooent 
third  parties  have  acquired  rights  under  the  Judg- 
ment. Kenyon  v.  Shreok,  62  lU.  882;  American  Ins. 
Oo.  V.  Oakley,  9  Paige,  406, 4  L.  ed.  780, 88  Anu  Dec 
601;  Denton  v.  Noyes,  8  Johns.  80Q,  6  Am.  Dea  287. 

In  order,  therefore,  to  entitle  the  party  to  relief 
from  such  a  fraudulent  Judgment,  it  must  appear 
that  there  are  no  intervening  purchasers  without 
notice  claiming  rights  under  the  sale  by  virtue  of 
sucb  Judgment.  Wiley  v.  Pratt,  28  Ind.  828;  Shel- 
ton V.  Tiffin,  47  U.  8. 0  How.  163. 12  L.  ed.  887;  Great 
West  Min.  Co.  v.  Woodmas  of  Alston  Min.  Co.  1^ 
Ck>lo.  45;  New  York  y.  dmith,  48  N.  Y.  8.  B.  688u 

Sucb  a  Judgment  cannot  be  impeached  agninst 
such  a  purchaser  where  the  proceedings  are  regu- 
lar upon  their  face,  the  court  competent,  a  mere 
error  In  such  Judgment  not  being  sufficient  to  af* 
feet  him.  Beeve  v.  Kennedy,  48  GaL  649;  Stpkes  v. 
Geddes,  46  GaL  17. 

But  a  Judgment  rendered  without  servioe  or  up- 
on the  unauthorised  appearance  of  an  attorney,, 
which  are  Jurisdictional  facts,  is  void,  and  all  sales, 
or  other  proceedings  bad  thereunder,  are  as  to  all 
persons  irrespective  of  notice  or  bona  tides,  ab- 
solute nullities.  Great  West  Min.  Co.  v.  Woodmae 
of  Alston  Min.  Co.  12  Colo.  46,  and  Sbelton  v.  Tlffin» 
supra. 

Therefore  tbe  fact  that  real  estate  sold  under  the 
Judgment  has  passed  into  the  hands  of  third  per^ 
sons  win  not  operate  to  defeat  the  right  to  show 
the  want  of  Jurisdiction  or  of  authority  to  accept 
service.  Newcomb  v.  Dewey,  27  Iowa,  881;  Flergu- 
son  y.  Crawford,  70  N.  Y.  288, 28  Am.  Bep.  680;  Har> 
shey  V.  Blackmarr,  20  Iowa,  161,  89  Am.  Dea  620; 
Mastin  V.  Gray,  19  Kan.  468, 27  Am.  Bep.  148;  Bry- 
ant  V.  WUliams,  21  Iowa,  829;  Ingle  v.  McCuzry,  1 
Helsk.  26;  8helton  v.  Ttifin,  supra. 

Where  the  defendant  was  a  nonresident,  without 
notice  or  service  either  actual  or  constructive;,  the 
answer  filed  by  him  being  fraudulent  and  unau- 
thorized, the  court  granted  relief  no  rights  having 
attached  after  bis  discovery  of  the  fraud.  Hanhey 
V.  Blackmarr,  supra. 

To  the  same  effect,  Beeve  v.  Kennedy,  48  GaL  649L 

When  the  Judgment  was  not  attacked  upon  tbie 


1893. 


WnxxAioi  T.  J0HN8QX. 


857 


in  1868,  by  Polly  Wniiams.  It  was  bouffht 
by  the  defendant  at  the  price  of  $18. 05.  The 
jury  find  that  the  aaid  proceedings,  including 
the  judgment  for  costs  at  fall  term,  1872, 
were  procured  by  the  fraud  of  Polly  Wil- 
liams ;  that  the  defendant  bad  notice  of  the 
fraud  when  she  bouj;ht  at  the  sale  under  the 
execution  for  costs,  m  April,  1878;  that  none 
of  the  plaintiffs  had  notice  of  the  rendition 
of  such  judgment ;  that  the  guardian  of  those 
of  the  plaintiffs  who  were  at  that  time  minors 
did  not  employ  counsel  in  said  proceedings 
in  equity,  and  none  of  these  plaintiffs  had 
knowledge  of  said  proceedings  being  pend- 
ing ;  that  the  land  was  sold  under  the  judg- 
ment for  costs,  and  not  under  a  decree  in  said 
cause ;  and  that  two  of  the  plaintiffs  were 
fvmu  cawrU  when  the  Judgment  was  en- 
tered. Upon  these  findings  the  plaintiffs 
were  unquestionably  entitled  to  recover.  But 
it  is  contended  that  there  was  not  evidence, 
■ufDcient  to  go  to  a  jury,  to  show  knowledge 


of  fraud  on  the  part  of  the  defendant,  and 
this  is  the  principal  point  presented  by  the 
appeal.  As  to  Polly  Williams,  the  evidence 
that  she  procured  counsel  to  file  a  petition  iiv 
the  names  of  plaintiffs,  some  of  whom  were 
then  adults,  and  some  minors,  without  their 
knowledge  and  consent^  and  that  these  plain- 
tiffs never  heard  of  the  pendency  of  such 
proceedings,  or  the  judgment  and  sale  there- 
under, is  evidence  of  fraud  on  her  part  suf- 
ficient, certainly,  to  be  submitted  to  the  jury, 
in  connection  with  the  other  testimony  in 
the  case,  especially  in  view  of  the  further 
evidence  that,  two  years  before  the  alleged 
proceeding  in  equity  was  begun,  Polly  Wil- 
liams had  bought  land,  and  taken  the  deed 
in  fee  therefor  to  herself  with  money  receiver! 
by  her  from  the  sale  bv  her  of  this  land 
for  which  she  attempted  to  obtain  title,  to 
the  purchaser,  (under  whom  the  defendant 
claims,)  by  filing  this  proceeding  to  have  it 
sold  in  the  name  of  the  plaintiffs,  used  with- 


ground  for  more  than  twenty-slz  years  after  ac- 
tion or  for  more  than  twenty  years  after  judg- 
ment, and  after  the  attomey*B  death,  the  oourt  re- 
fused to  Interfere  against  a  bona  fide  purchaser, 
and  excluded  the  .evidence.  Haddock  v.  Wright, 
SSFhuaoe. 

In  order  to  vacate  a  decree  where  parties  have 
acquired  rights  thereunder  the  proceeding  must  be 
Instituted  promptly  and  a  good  cause  must  be 
shown.    Bdwards  v.  Moore,  90  N.  C.  1. 

80  a  decree  and  sale  thereunder  cannot  be  ques- 
tioned in  a  collateral  proceeding  upon  the  ground 
of  want  of  authority  In  the  attorney  to  acknowl- 
edge service  of  the  subpoena  In  a  domestlo  pro- 
oeedlng.  Dickinson  v.  Trenton,  88  N.  J.  Eq.  68;  Mc- 
OahUl  V.  Equitable  Life  Assur.  800.  of  United 
States,  »N.  J.  Eq.88L 

Where  the  purchaser  at  an  execution  sale  of  land 
subject  to  a  mortgage  was  made  party  to  fore- 
closure proceedings  but  never  served  and  a  general 
appearance  was  entered  and  a  foreclosure  sale  de- 
creed under  which  the  property  was  sold,  the  ex- 
ecution purchaser  taking  no  steps  to  set  the  same 
aside,  the  court  held  in  a  redemption  suit  by  such 
exeoution  creditor  six  years  after,  that  the  author. 
ity  of  such  attorney  could  not  be  impeached.  Ken- 
yon  V.  Shreok,  62  m.  668. 

And  in  ejectment  against  a  purchaser  of  lands 
under  such  a  Judgment,  the  court  held  that  parol 
evidence  to  overturn  and  contradict  the  record  was 
not  admissible.  Marks  v.  Matthews.  60  Ark.  888; 
Boyd  V.  Boane.  48  Ark.  887;  Powler  v.  Whiteman,  2 
Ohio  St.  27B. 

Yet  it  has  been  held  that  such  want  of  authority 
may  be  shown  by  a  junior  ineumbrancer  in  order 
to  redeem  upon  the  foreclosure  of  a  mortgage  by 
a  prior  incumbrancer,  even  as  against  purchasers 
at  the  sale.    Newcomb  v.  0ewey,  27  Iowa,  SSL 

LaeheB,  negUgence,  etc 

The  party  must  act  promptly  upon  discovering 
the  fraud  or  mistake,  or  his  delay  will  work  an  es- 
toppel even  as  against  third  persons.  Bryant  v. 
Williams,  21  Iowa,  829. 

Where  the  defendant  knew,  before  Judgment,  of 
the  unauthorized  act  of  the  attorney,  and  took  no 
steps  for  a  considerable  time  to  set  the  same  aside, 
the  court  held  he  could  not  have  the  same  vacatc|(l 
even  though  he  had  not  been  served  with  process. 
Scale  V.  McLaughlin,  28  GaL  868. 

Where  the  record  showed  personal  service  and 
appearance  and  confession  of  Judgment  by  attor- 
ney and  seven  years  had  elapsed,  the  court  beid 
that  very  strong  evidence  would  be  required  to 
show  want  of  authority,  and  that  a  good  defense 
21  L.  R.  A. 


must  also  be  shown  before  relief  would  be  granted. 
Davant  v.  Carlton,  68  Gku  49L 

When  the  statute  of  limitations  has  intervened* 
equity  will  not  relieve  against  such  a  Judgment. 
Haddock  v.  Wright.  25  Fla.  202;  Budd  v.  Qamble* 
13Fla.277. 

Where  in  an  action  upon  a  promissory  note  the 
statute  of  limitations  had  intervened,  the  court 
held  that  equity  would  not  interfere  with  such 
judgment  upon  the  ground  that  the  attorneys*  ap- 
pearance was  unauthorised  unless  there  be  fraud 
or  unless  the  party  shows  clearly  that  he  has  been 
unfairly  deprived  of  the  opportunity  of  making  a 
valid  defense.    Budd  v.  Gamble,  mpra. 

Foreign  and  tiaUr  stale  judgments. 
No  man  is  to  be  condemned  without  opportunity 
of  making  a  defense,  or  to  have  his  property  taken 
from  him  by  a  Judicial  sentence  without  the  privi- 
lege of  showing.  If  he  can,  the  claim  against  him  to 
be  unfounded.  Starbuck  v.  Murray,  6  Wend.  166* 
21  Am.  Dec.  172:  Harris  v.  Hardeman,  56  U.  S.  14 
How.  884,14  L.  ed.444;  Marx  v.  Fore,  51  Mo.  09,  U 
Am.  Rep.  482. 

A  person  must  have  either  actual  or  constructive 
notice  of  such  proceedings  the  constitutional  re- 
quirements of  due  process  of  law  extending  to  all 
proceedings  Judicial  and  administrative.  Great 
West  Min.  Co.  v.  Woodmas  of  Alston  Min.  Go.  lH 
Ck>lo.  46;  Clark  v.  Mitchell,  08  Mo.  627;  Stuart  v. 
Palmer,  74  N.  Y.  188, 80  Am.  Rep.  280. 

It  is  necessary  that  thu  court  have  Jurisdiction 
over  the  person  of  the  defendant,  in  order  to  ren- 
der the  Judgments  of  sister  states  upon  appearance 
by  an  unauthorized  attorney  ^'olid  elsewhere  than 
where  rendered,  and  such  want  of  Jurisdiction  may 
be  shown  in  actions  upon  them  in  the  courts  of 
sister  states.  G rover  ft  B.  Sewing  Mach.  Co.  v. 
Radcllife,  187  U.  S.  287,  84  L.  ed.  670;  Anderson  v. 
Hawhe,116  III.  88;  WUey  v.  Pratt,  23  Ind.  627:  Kane 
V.  Cook,  8  Gal.  449:  Budd  v.  Gamble,  18  Fla.  265; 
Wright  V.  Andrews,  180  Mass.  149;  Enapp  v.  Abell, 
10  Allen,  485:  Hall  v.  Williams,  6  Pick.  232,  17  Aou 
Dec.  866;  Kewcomb  v.  Dewey,  27  Iowa,  881:  Hub- 
bard V.  Spencer,  15  Johns.  244;  Noyes  v.  Butler,  t 
Barb.  618:  Borden  v.  Fitch,  15  Johns.  140, 8  Am.  Dec 
225;  Long  v.  Long,  1  Hill,  507;  Bodurtha  v.  Good- 
rich, 8  Gray,  508;  Norlinger  v.  De  Mier,  54  Huo.  276; 
Thompson  v.  Whitman,  85  U.  S.  18  Wall.  457,  21  L. 
ed.  807;  Knowles  v.  Logansport  Gas- Light  &  Coke 
Co.  86  U.  S.  19  Wall.  68. 22  L.  ed.  70;  Pennywit  v. 
Foote,  27  Ohio  St.  600, 22  Am.  Uep.  340;  Wilson  v. 
Bank  of  Mount  Pleasant,  6  Leigh,  570:  Phelps  v,. 
Holker,  1  Dall.  281:  Benton  v.  Burgot,  lOSerfr.  &  R. 
240;  Green  v.  Sarmiento,  8  Wash.  C.  C.  17;  Gleasor» 
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oat  their  knowledge  and  consent.  The  con- 
tract by  Polly  Williams  with  Harris  Flowers 
for  the  sale  to  him  shows,  on  its  face,  that 
she  had  no  right  to  convey  the  land.  This 
was  not  only  referred  to  in  the  mesne  con- 
veyances under  which  the  defendant  claims, 
and,  indeed,  in  the  very  deed  to  her,  but  this 
contract  itself  was  In  the  possession  of  de- 
fendant, and  was  produced  at  the  trial.  She 
was  living  on  the  lot  in  1861  as  a  tenant  of 
Polly  Williams,  and  up  to  November,  1863, 
when  she  took  the  deed  for  it.  She  was  re- 
lated to  Polly  Williams,  and  was  fixed,  as 
we  have  seen,  with  notice  that  this  proceed- 
ing was  instituted  to  perfect  a  title  out  of 
these  plaintiffs  when  the  pa^rment,  by  the 
recitals  in  the  deeds  under  which  she  claims, 
had  been  made,  not  to  them,  but  to  Polly 
Williams.  She  knew,  also,  that  no  decree 
of  sale  had  been  made  in  the  cause ;  and  she 
buys  under  an  incidental  judgment  for  costs 
rendered,  as  the  jury  find,  without  knowledge 
on  the  part  of  the  plaintiffs  of  the  proceed- 


Inn,  the  judgment,  or  sale,  and  boys  •  vala- 
abie  tract  of  land,  without  any  consideration 
moving  from  her  to  the  true  owners,  nor,  in- 
deed, to  any  one,  beyond  a  trivial  sum 
($18. 05)  to  pay  costs.  All  these  things,  Uken 
together,  surely  were  sufficient  evidence  to 
be  submitted  to  a  jury,  from  which  the  Jury 
would  be  authorized  to  draw  an  inference 
that  the  defendants  had  notice  of  the  fraud 
perpetrated  by  Polly  Williams  on  Uiese 
plaintiffs.  If  so,  the  judge  properly  sub- 
mitted  that  issue  to  them. 

Aside  from  this,  the  land  certainly  be- 
longed to  these  plaintiffs,  subject  to  the 
dower  right  of  Polly  Williams.  The  title 
has  not  been  divested  out  of  them  bv  posses- 
sion and  the  lapse  of  time,  since  Polly  Wil- 
liams did  not  die  till  1886,  nor  has  the  title 
of  the  plaintiffs  passed  by  any  deed  executed 
by  them ;  and  the  jury  find,  upon  testimony, 
that  the  title  has  not  passed  from  them  by 
virtue  of  any  sale  or  decree  made  in  any 
cause  in  court,  to  which  the  plaintiffs  were 


V.  Dodd.  4  Met.  883:  D*Aro7  v.  Ketcbum,  52  U.  8.  U 
How.  166, 18  L.  ed.  048;  Harris  v.  Hardeman,  56  U. 
S.  U  How.  884,  U  L.  ed.  444;  Bbelton  v.  Tiffin,  47  U. 
&  6  How.  168, 12  L.  ed.  887. 

The  law  cannot  contemplate  the  ezlstenoe  of  at- 
torney and  ollent  In  any  given  case,  until  theoourt 
has  actually  acquired  Jurisdiction  over  the  penon 
of  the  party,  unless  that  relation  is  shown  by  a  war- 
rant of  attorney.    Hoffman  v.  Gage,  81  Tex.  696. 

And  jurisdiction  depends  upon  the  authority  of 
the  attorney  to  appear.  Colo.  Code,  •  168;  DlUon  v. 
Rand,  15  Golo.  872;  Atchison,  T.  ft  a  F.  R.  Co.  v. 
Nlcholls,  8  Colo.  188;  Chlvlngton  v.  Colorado  Springs 
Co.  9  Colo.  667. 

The  record  of  a  Judirment  of  a  sibter  state  show- 
Ing  service  and  appearance  either  In  person  or  by 
attorney,  is  prima  facie  presumptive  but  not  con- 
clusive evidence  of  jurisdiction  over  the  person 
and  also  of  the  authority  of  such  attorney.  Noyca 
V.  Butler,  6  Barb.  613;  Lawrence  v.  Jarvls,  32I1L  804; 
Shumway  v.  8tiQman,6  Wend.458;  Welcb  v.Sykes, 
8  IlL  197, 44  Am.  Deo.  689;  Thompson  v.  Emmert,  16 
lU.  415;  Baton  v.  Pennywit,  26  Ark.  144;  EbOl  v. 
Williams,  6  Pick.  832, 17  Am.  Dec.  866;  Scott  v.  Baton, 
28  Ark.  17;  Walker  v.  Witter,  Dougl.  1;  Aldrloh  v. 
Kinney,  4  Conn.  880,  10  Am.  Deo.  161;  Oilman  v. 
Oilman,  126  Mass.  26,  30  Am.  Rep.  646:  Oleason  v. 
Dodd,  4  Met  833;  Phelps  v.  Brewer,  9  Gush.  880,  S! 
Am.  Dec.  66;  Carleton  v.  Bickf ord.  18  Gray,  601,  74 
Am.  Deo.  662;  McDermott  v.  Clary,  107  Mass.  601; 
Wright  V.  Andrews,  180  Mass.  140;  Norwood  v.  Cobb, 
24  Tex.  651;  BisseU  v.  Wheelock,  11  Gush.  277:  Bo- 
durtba  v.  Goodrich,  8  Oray,  SOS;  Biseell  v.  Brlggs,  9 
Mass.  408, 6  Am.  Dec.  88;  Howard  v.  Smith,  1  Jones 
iES.124. 

The  want  of  Jurisdiction  takes  away  the  charac- 
ter of  the  record  and  the  proceedings  cannot  be  re- 
ceived in  evidence  as  such,  but  can  be  Inquired 
into.    Norwood  v.  Cobb,  auprcL. 

And  in  such  cases  the  record  may  be  denied. 
Yilas  V.  Plattsburgh  ft  M.  B.  Co.  9  L.  R.  A.  844, 128 
N.  Y,  440:  Starbuck  v.  Murray,  6  Wend.  148, 21  Am. 
Dec.  172;  Shumway  v.  Stillman,  6  Wend.  447;  Kerr 
V.  Kerr,  41  N.  Y.  278;  Ferguson  v.  Crawford,  70  N. 
Y.  257, 26  Am.  Hep.  688;  Denton  v.  Noyes,  6  Johns. 
297.  6  Am.  Dec.  237;  flofTman  v.  Hoffman,  46  N.  Y. 
ao,  7  Am.  Rep.  299,  where  the  proceedings  were  In 
divorce;  Kerr  v.  Kerr,  41  N.  Y.  272,  Judirment  In 
divorce. 

Even  though  it  states  facts  giving  the  court  juris- 
diction, as  such  facts  may  be  shown  to  be  untrue. 
Hoffman  v.  Hoffman,  auprti;  Mills  v.  Duryee,  11 17. 
6. 7  Cranch,  481, 8  L.  ed.  411;  Shumway  v.  Stillman 
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and  Starbuck  v.  Murray,  suprti;  Noyes  v.  Butter,  6 
Barb.  OS;  Kerr  v.  Keir,  41  N.  Y.  272;  Norwood  v. 
Cobb.  24  Tex.  6SL 

If  the  record  of  a  jodgment  shows  that  It  was 
rendered  without  service  or  appearance,  or  if  that 
fact  can  be  shown  without  contradicting  the  recit- 
als of  the  record.  It  will  be  treated  as  void  In  any 
other  state  notwithstanding  the  constltutiooal 
provisions.    Basley  v.  McCUnton,  88  Tex.  288. 

In  such  judfirments  when  the  court  acquires  Jurl^ 
diction  solely  by  the  appearance  of  an  attorney,  the 
latter^s  authority  may  be  denied  and  if  he  had  no 
authority  the  appearanoe  and  judgment  may  be 
vacated.  If  such  want  of  authority  be  dearly 
proved.  Winters  v.  Means,  25  Neb.  241;  Howard  v. 
Smith,  1  Jones  ft  R.  IM;  BaltxeU  v.  Nosier,  1  Iowa, 
689,  68  Am.  Deo.  466;  Harshey  v.  Blackmarr.  20 
Iowa,  161, 89  Am.  Dec.  620;  Hindmar  v.  Mackall,  8 
O.  Greene,  170:  Latterett  v.  Cook,  1  Iowa,  1, 68  Am. 
Dec.  428;  Sherrard  v.  Nevlus,  2  Ind.  241, 82  Am.  Deo. 
606;  Price  v.  Ward.  26  N.  J.  L.  22^-  Hess  v.  Cole,  23 
N.  J.  L.  116;  Thompson  v.  Bmmert,  16  IIL  416:  Nor- 
wood V.  Cobb,  24  Tex.  661:  Miller  v.  Gaskins,  8  Bob. 
(La.)  94:  Rape  v.  Heaton,  9  Wis.  828.  78  Am.  Dec. 
209;  Gleason  v.  Dodd,  4  Met.  888;  Wilson  v.  Bank  of 
Mount  Pleasant,  6  Lelffh,  670;  Aldrloh  v.  Kinney,  4 
Conn.  880, 10  Am.  Dec  161;  Starbuck  v.  Murray.  6 
Wend.  148, 21  Am.  Deo.  172:  Marx  v.  Fore,  SI  Mo. 
69, 11  Am.  Rep.  482;  Christmas  v.  Russell,  72  U.  S.  6 
WalL  806, 18  L.  ed.  479:  Harris  v.  Hardeman,  66  U. 
8, 14  How.  884, 14  L.  ed.  444;  Pollard  v.  Baldwin.  81 
Iowa,  828;  Prltchett  v.  Clark,  8  Harr.  (DeL)  241,  4 
Harr.  (Del.)  280:  Borden  v.  FItoh,  15  Johns.  121,  8 
Am.  Deo.  226;  Finneran  v.  Leonard,  7  AUen,  64.  88 
Am.  Dec.  666;  Carleton  v.  Bickf  ord.  18  Gray,  691, 74 
Am.  Dec.  662;  Anderson  v.  Hawhe.  116  HL  88;  fiwer 
V.  CofBn,  1  Cush.  24,  48  Am.  Dea  687;  Green  v.  Sar- 
miento.  Pet  C.  C.  74;  Clarke  v.  Day,  2  Lelffh,  178; 
Jacquette  v.  Hugunon,  2  McLean,  120;  Hall  v.  Wil- 
liams. 6  Pick.  282, 17  Am.  Dea  866;  Hoxle  v.  Wricrht, 
2  Yt.  268;  Mills  v.  Duryee,  U  U.  8.  7  Cranch,  48L.  8 
L.  ed.  411;  Harrod  v.  Barretto,  1  Hall,  166;  Silencer 
V.  Brockway,  1  Ohio,  260. 18  Am.  Deo.  616;  Field  v. 
Gibbs,  Pet,  C.  C.  166;  Dimick  v.  Broolcs,  21  Yt.  669; 
Kimmel  v.  Shultz.  1  HI.  129;  BisseU  y.  Briggs,  9 
Mass.  462. 6  Am.  Dec.  88;  Newell  v.  Newton,  10  Pick. 
473;  Hampton  v.  McConnel,  16  U.  S.  8  Wheats  284, 
4  L.  ed.  378;  Andrews  v.  Montgomery,  19  Johns.  16S, 
10  Am.  Dec.  218;  Benton  v.  Burgot,  10  Serg.  ft  R.  240; 
Welch  V.  Sykes,  8  IIL  198, 44  Am.  Deo.  689;  Lincoln 
V.  Tower,  2  McLean,  478;  Westervelt  v.  Lewis,  2 
McLean,  511:  Shumway  v.  8tUIman«  6  Wend.  447; 
Bradley  v.  Welch,  100  Mo.  252;  Eager  v.  Stover,  81 
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rarties,  or  of  which  tbey  had  any  notice. 
There  was  no  estoppel,  nor  can  the  plaintiffs 
be  affected  by  the  judgment  and  sale  for  cost 
in  an  action  to  which  they  were  not  parties. 
They  were  entitled  to  their  day  in  court. 
They  have  not  had  it.  It  is  as  old  as  the 
twelfth  section  of  Maena  Charta  (indeed, 
far  older ;  as  old,  indeed,  as  the  first  percep- 
tion of  the  principles  of  natural  justice) 
that  **no  man  shall  be  disseised  of  his  free- 
hold, or  deprived  of  his  life,  liberty,  or 
property,  except  by  the  law  of  the  land." 
This  is  incorporated  in  section  17  of  article 
1  of  the  Constitution  of  North  Carolina. 
One  of  the  latest  Amendments  to  the  Consti- 
tution of  the  United  States  (the  14th)  pro- 
vides, in  like  manner :  **  Nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law."  As  just 
said,  the  plaintiffs  once  owned  this  land. 
They  have  not  parted  with  it  by  conveyance. 
They  have  received  nothing  for  it.  There  is 
no  presumption  or  limitation  against  them 


by  possession  and  lapse  of  time,  nor  are  they 
in  any  way  estopped.  They  have  been  de- 
prived of  the  property,  upon  the  evidence 
adduced,  and  according  to  the  facts  found 
by  the  judge,  by  a  judgment,  execution, 
and  sale  in  a  cause  to  which  they  were  not 
parties.  Thev  have  not  had  "  due  process  of 
law"  nor  has  tnere  been  any  judgment  against 
them,  according  to  ""the  law  of  the  land." 
It  is  true  courts  lean — and  properly,  too— to 
upholding  the  integrity  of  legal  proceedings.* 
The  plaintiffs  having  been  named  as  partm 
to  the  legal  proceedings  in  which  the  judg- 
ment for  costs  was  rendered  under  which  the 
land  was  sold,  every  presumption  is  that 
they  were  parties.  But  they  have  conclu- 
sively rebutted  that  presumption.  The  jury 
have 'found  that  they  were  not  only  not  par- 
ties to  the  action,  but  never  had  any  notice 
of  the  proceedings,  or  the  judgment  and  sale. 
Under  these  circumstances  the  plaintiffs 
should  recover  the  land,  which  has  never 
legally  passed  from  them.     It  is  true  that 


Mo.  87;  Barlow  v.  Steel,  65  Mo.  610;  Napton  v.  Lea-  i 
ton.  71  Mo.  aST;  Wiley  v.  Pratt,  28  Ind.  633;  Nor- , 
Unger  v.  DeMier,  64  Hun,  276;  Bodurtha  v.  Good-  i 
rich,  8  Gray.  608;  Great  West  Min.  Co.  v.  Woodmas  '. 
of  Alston  Min.  Go.  12  Colo.  46;  Clark  v.  Mitchell,  60 
Mo.  627:  Stuart  v.  Palmer.  74  N.  Y.  183, 80  Am.  Rep. 
1B80;  Baton  v.  PennywiU  25  Ark.  144;  Barkman  v. 
Hopkins,  U  Ark.  167;  Penny  wit  v.  Foote.  107  Ohio 
St.  600,  22  Am.  Rep.  840;  Watson  v.  New  England 
Bank,  4  Met.  84B;  Sbelfcon  v.  Tiifin.  47  U.  S.  6  How. 
1B8«  12  L.  ed.  887;  Boylan  v.  Whitney,  8  Ind.  140; 
Wrirtt  V.  Andrews,  180  Mass.  148;  Phelps  v.  Brewer, 
«  Cu8h.  800.  S7  Am.  Dec.  56;  MoDermott  v.  Clary.  107 
Mass.  601;  May  v.  Shumway,  16  Gray,  86,  77  Am. 
Dec.  401;  Gilman  v.  Gllman,  126  Mass.  26,  80  Am. 
Bep.  646;  Osbom  v.  Bank  of  United  States,  22  U.  S. 
■0  Wheat.  738,  6  L.  ed.  204:  Compher  v.  Anawalt^  2 
Watts,  400:  Campbell  v.  Kent,  8  Pear,  ft  W.  75;  Den 
-v.  Headriokson,  16  N.  J.  L.  102;  MoKelway  v.  Jones, 
17  N.  J.  L.  845. 

And  the  court  will  allow  parol  evidence  to  prove 
that  the  appearance  entered  was  without  author- 
ity or  knowledge.  McNamara  v.  Carr,  84  Me.  200; 
Brewer  v.  Holmes,  1  Met.  288;  Price  v.  Ward,  2S  N. 
J.L.256. 

But  the  question  of  authority  has  been  held  to  be 
Immaterial  even  in  the  case  of  a  f  oreig-n  judgment 
when  it  appears  that  defendant  was  duly  served 
•and  would  have  been  out  of  court  without  appear- 
ance.   Woodward  v.  Wiilard,  88  Iowa,  542. 

The  party  must  be  served,  have  notice,  or  appear, 
flherrard  v.  Neviue,  2  lod.  241. 52  Am.  Deo.  508. 

In  Holbrook  v.  Murray,  .5  Wend.  161,  the  court 
eonaldered  the  denial  of  service  of  process  aod  of 
notice  of  suit  was  equivalent  to  denial  of  appear- 
ance f  n  an  action  upon  a  Judgment  of  a  sister  state. 

Such  a  Judgment  has  no  legal  or  binding  effect. 
McNamara  v.  Oarr,  84  Me.  200;  Brewer  v.  Holmes,  1 
Met  288:  Anderron  v.  Hawhe,  115  III.  83;  Woods  v. 
Dickinson,  7  Bfackey.  801;  Shelton  v.  Tiffin,  47  U.  8. 
«  How.  186, 12  L.  ed.  807;  Hess  v.  Cole,23  N.  J.  L.  116; 
Sherrard  v.  Nevius,  mApra;  Wright  v.  Andrews.  180 
Mass.  140;  Knapp  v.  Abeli,  10  AUen,  485:  Hall  v. 
WUliams,  6  Pick.  282, 17  Am.  Dec  866;  Newcomb  v. 
Dewey,  27  Iowa,  881;  Hubbard  v.  Spencer,  15  Johns. 
1M4;  Norwood  v.  Cobb,  15  Tex.  600:  Benton  v.  Bur- 
bot, 10  Serg.  ft  B.  242;  Thurber  v.  Biackboume,  1 
N.  H.  242;  Aldrich  v.  Kinney,  4  Conn.  380.  10  Am. 
Deo.  151;  Bradshaw  v.  Heath,  18  Wend.  407;  Robin- 
aon  V,  Ward,  8  Johns.  86.  5  Am.  Dec.  827;  Foncun  v. 
Chirlick,  8  Johna.  104;  Kilburn  v.  Wood  worth.  5 
Johna.  87:  Pawling  v.  Wilison,  18  Johns.  182:  Star- 
t>uck  V.  Murra3',  5  Wend.  161, 21  Am.  Dec  172;  Wes- 
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tervelt  v.  Lewis,  2  McLean,  511:  Bimeler  v.  Daw- 
son,  5  111.  586, 80  Am.  Dec  480;  Gleaaon  v.  Dodd,  4 
Met.  888;  Noyee  v.  Butler,  6  Barb.  613;  Warren  v. 
McCarthy,  25  Dl.  05;  Rape  v.  Heaton,  0  Wis.  828,  76 
Am.  Deo.  260;  Wood  v.  Watkinson,  17  Conn.  600,  44 
Am.  Dec.  562. 

Where  such  record  as  well  as  the  authority  of 
any  attorney  were  denied,  and  a  good  defense  al- 
leged, the  court  allowed  the  answer,  (he  fraud 
going  to  the  Jurisdiction  of  the  court  Marx  v« 
Fore,  51  Mo.  60, 11  Am.  Rep.  482. 

Foreign  judgments  are  prima  facie  evidence  of 
debt,  and  to  be  presumed  just,  until  the  contrary 
is  proved;  but  if  they  are  shown  to  be  unjust  or 
irregular,  a  suit  upon  them  will  not  be  sustained. 
Walker  v.  Witter,  Dougl.  1;  Aldrich  v.  Kinney,  4 
Conn.  380,  10  Am.  Dec  151:  Bartlet  v.  Knight,  1 
Mass,  401, 2  Am.  Dec.  86. 

Such  appearance  does  not  bind  the  party  ap- 
peared for.  Woods  V.  Dickinson.  7  Maokey.  801; 
Shelton  v.  Tiffin,  47  U.  S.  6  How.  186, 12  L.  ed.  88/. 

A  defendant  is  not  estopped  by  the  record  of  a 
foreign  Judgment  from  showing  non-service  and 
want  of  authority  in  an  attorney  to  appear.  Ar- 
nottv.  Webb,  1  Dill.  862;  Shelton  v.  Tiffin,  47  U.  S. 
6  How.  168,  12  L.  ed.  887:  Harshey  v.  Blackmarr.  20 
Iowa,  161,  80  Am.  Dec.  520;  Rogers  v.  Gwinn,  21 
Iowa,  58;  Bryant  v.  Williams,  21  Iowa,  820;  Pollard 
V.  Baldwin.  22  Iowa,  828. 

And  the  question,  being  one  of  fact,  should  be 
left  to  the  Jury.  Howard  v.  Smith,  1  Jones  ft  8. 
124. 

But  if  the  court  has  acquired  Jurisdiction  over  a 
nonresident  by  appearance  of  duly  authorized 
counsel,  it  cannot  be  oufted  by  the  subsequent 
withdrawal  of  the  attomeij*B  appearance.  Wilson 
V.  HUliard  (Pa.)  li^b.  8. 1880. 

It  will  be  presumed,  against  collateral  attack, 
that  the  defendant's  consent  was  presented  to  the 
court  in  such  a  manner  as  to  give  the  court  Juris- 
diction of  their  persons  at  the  date  of  the  rendition 
of  the  decree  Foote  v.  Richmond,  42  Cal.  480,  where 
service  was  effected  out  of  the  state  and  an  attor- 
ney appeared. 

The  defendant  must  aUege  his  non-indebted nesa 
to  plalntlir  in  the  case  of  a  foreign  Judgment 
wherein  the  want  of  authority  Is  made  an  equitable 
defense    Crawford  v.  White,  17  Iowa,  660. 

In  an  action  of  attachment  such  an  appearance 
cannot,  in  the  absence  of  personal  service  or  no- 
tice, confer  Jurisdiction  over  the  person  of  the 
defendant.   Anderson  v.  Hawhe,  115  IlL  83. 

Where  the  defendant  was  not  served  witJi  pro- 
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when  counsel,  who  are  able  to  respond  in 
damages,  represent  parties  to  an  action  with- 
out their  authority,  the  court  will  uphold 
the  title  of  an  innocent  purchaser  at  a  sale 
under  a  decree  in  the  cause,  because  then  the 
owner  of  the  land  is  not  deprived  of  his 
property  without  compensation.  University 
V.  Lamier,  88  N.  C.  38.  But  here  the  coun- 
sel is  dead,  and  the  essential  fact  that  the 
plaintiffs  can  get  compensation  for  their 
property  out  of  his  esta'te  does  not  appear. 
They  have  no  remedy  except  to  regain  their 
own.  Doubtless,  the  counsel,  misled  by 
Polly  Williams,  honestly  thought  he  repre- 
sent^ these  parties.  Nor  is  this  like  the 
case  where  there  is  defective  service  upon  a 


minor  who  appears  by  guardian,  which  de- 
fect is  cured  by  statute.  Ckxie,  §  887 ;  Har- 
rison ▼.  Barrisan,  106  N.  C.  282.  The  pro- 
ceeding  is  not  merely  irregular.  It  is  void. 
It  should  be  further  noted  that  in  University 
V.  Lassiter,  supra,  the  defendant  had  been 
served  with  process,  and,  being  thereby  fixed 
with  notice  of  all  orders  and  decrees  in  the 
cause,  he  was  bound  by  them,  and  it  was  hia 
own  negligence  that  he  allowed  an  attorney 
to  appear  for  him,  whom  he  had  not  author- 
ized. Here  these  plaintiffs  were  neither  par- 
ties, nor  had  any  notice  of  the  pendency  of 
such  proceeding.  In  Orantham  v.  Kenntdy, 
91  N.  C.  148,  it  is  said  that  a  judgment  ob- 
tained by  fraud  is  not^  strictly  speaking,  %. 


oew  and  nev«)r  appeared,  except  in  prooeedlnirs  for 
oontempt  In  resistiDfir  attachment  agatnst  his 
property,  when  he  appeared  b7  ooansel,  the  court 
in  seeking  to  enforce  such  Judirment  In  another 
state  held  that  no  action  was  malatalnahle  upon 
such  Judgment.   McDermott  v.  Clarj,  107  Mass.  601. 

Where  the  evidence  showed  that  the  defendant 
never  employed  nor  authorlaed  any  one  to  employ 
counsel  for  him,  and  that  his  appearance  at  the 
trial  was  that  of  a  witness  merely,  the  court  al- 
lowed It  as  competent  and  suflBcient  to  show  that 
the  court  of  a  sister  state  had  no  Jurisdiction,  as  it 
proved  no  voluntary  submission  to  the  jurisdiction. 
Wright  V.  Andrews,  180  Mass.  149;  Phelps  v.  Brewer, 
9  Cu8h.  890.  57  Am.  Deo.  66;  HcDermott  v.  Clary, 
ciipro;  May  v.  Shumway,  16  Gray,  86,  77  Am.  Dec 
401. 

The  testimony  showing  that  the  attorney  had 
no  authority  could  be  corrected  on  motion  for  a 
new  trial.    Scott  v.  Baton,  fA  Ark.  17. 

In  Fennywlt  v.  Foote,  27  Ohio  St.  600,  22  Am. 
Rep.  340,  the  question  was  raised  upon  a  judgment 
of  a  sister  state,  obtained  upon  the  waiver  of  the 
defendants*  rights  after  the  war  by  an  attorney, 
employed  by  them  before  the  war,  the  court  hold- 
ing that  his  retainer  before  the  war  gave  him  no 
authority  to  act  after  the  war. 

A  creditor*s  bUl  cannot  be  predicated  thereon* 
and  it  may  be  questioned  either  directly  or  collat- 
eraily.    Anderson  v.  Bawhe,  115  III.  83. 

In  Mills  V.  Duryee,  11 U.  8.  7  Cranch,  481,  B  L.  ed. 
411,  the  court  disallowed  the  plea  nH  debet  In  an 
action  upon  a  judgment  of  a  sister  state.  Hamp- 
ton V.  McConnel,  16  U.  8. 8  Wheat.  284, 4  L.  ed.  878, 
to  the  same  effect 

In  an  action  upon  a  confessed  judgment  of  a  sis- 
ter state  the  defendant  pleaded  non  est  factum^  and 
the  court  upheld  the  plea.  Wilson  ▼.  Bank  of 
Mount  Pleasant,  6  Leigh.  670. 

fitatttfory  provisions. 

The  Alabama  Civil  Code,  section  867,  page  247,  ed. 
1886.  provides  that  upon  allegation  and  proof  of 
want  of  authority,  the  court  may  relieve  the  party 
from  the  consequences  of  such  attomey^s  acts  at 
anv  stage  of  the  proceedings. 

The  Civil  Code  1888,  •  49,  provides  that  from  the 
time  of  service  the  court  acquires  jurisdiction  and 
control,  and  the  court  has  held  that  it  is  not  until 
then  that  jurisdiction  to  finally  hear  and.determlne 
the  case  exists.  Great  West  Mln.  Co.  y.  Woodmas 
of  Alston  Mln.  Co.  12  Colo.  46;  Baynolds  ▼.  Bay,  Id. 
108. 

The  question  of  such  authority  may  be  raised 
upon  notice  by  sworn  petition,  or  by  motion  sup- 
poited  by  affidavit,  and  the  issue  may  be  tried  as 
other  issues  of  fact,  or  ordinarily  in  a  summary 
way.  Oolo.  Code,  ••  178,  204;  Williams  v.  Uncom- 
pahgre  Canal  Co.  18  Colo.  469;  Dillon  y.  Rand,  16 
Colo.  872. 
21  L.  R.  A. 


By  section  411  of  the  Code  of  Georgia,  ed.  1882. 
p.  108,  in  case  of  an  unauthorized  appearance  by 
an  attorney,  the  court  may  relieve  the  party  from 
the  consequences  of  his  acts.  If  satisfied  of  th» 
truth  of  the  allegation,  at  any  stage  of  the  pro- 
ceedings. 

And  under  section  412,  such  attorney  is  guUty  of 
contempt  and  liable  to  a  fine  of  not  less  than  $500. 

Under  section  411  of  the  Code,  the  court  must  be- 
fully  satisfied  as  to  the  want  of  authority,  before 
relief  can  be  granted.  Davant  y.  Carlton,  58  G  a. 
40L 

Under  sections  446, 447, 448,  of  the  Georgia  Code,, 
the  acts  of  an  attorney  at  law,  within  the  scope  of 
his  duty  as  such,  are,  prima  facie,  held  to  be  au« 
thorized,  but  on  proof  to  the  contrary  the  court 
will  set  them  aside,  and  treat  them  as  null.  Dob- 
bins V.  Dupree.  89  Ga.  894. 

Under  section  971  of  the  Code  of  Civil  Procedure 
of  Indiana,  p.  14,  ed.  of  1888,  upon  an  allegation  of 
such  facts,  the  court  will  relieve  the  party  from 
the  consequences  of  such  acts,  at  any  stage  of  Ci» 
proceedings,  and  will  summarily  upon  motion 
compel  the  attorney  to  repair  the  injury  oonse- 
quent  upon  such  assumption  of  authority. 

Under  article  177  of  the  Louisiana  Code  of  Prac- 
tice, it  is  tTke  aJtXomey  of  the  defendant,  that  is,  some 
one  retained  and  employed,  who  is  authorized  to 
act.  Marvel  v.  Manouvrier,  14  La.  Ann.  8, 74  Am* 
Dec.  421. 

In  Marvel  v.  Manouvrier,  supra,  the  question 
was  whether  a  defendant  could  be  bound  by  an 
appearance  and  answer  entered  and  filed  without 
au  thori ty .  The  court  held  that  under  article  177  of 
the  Code  of  Practice  nonebut  the  authorized  attor- 
ney could  bind  the  defendant  by  his  acts.  To  the^ 
same  effect,  Dangerfleld  v.  Thurston,  8  Mart.  N.  & 
284;  Britton  v.  Andrews,  1  La.  Ann.  808;  Conrey  v* 
Brandegee.  2  La.  Ann.  18S. 

And  in  such  a  case  the  party  is  not  bound  to  show 
that  he  has  a  defense'  to  the  action.  Marvel  y. 
Manouvrier,  suprcL 

Under  section  7686,  subsection  &,  Annotated  Stat- 
utes of  Michigan,  judgments  shall  not  be  stayed 
for  the  want  of  any  warrant  of  attorney  by  eltber 
party  except  in  cases  of  judgments  by  conf  es^on. 

By  chapter  88,  section  11.  of  the  General  Statute* 
of  Minnesota,  p.  865,  ed.  1888,  the  court  has  power,  at 
any  stage  of  the  proceedings,  to  relieve  the  partx 
from  the  consequences  of  the  attomey*s  unauthor- 
ized acts;  and  may  sununarlly,  upon  motion,  com- 
pel him  to  repair  the  Injury. 

By  section  1040  of  Hiirs  Annotated  Laws  of  Ore- 
gon, chap.  14,  p.  688,  the  court  may  upon  allegation^ 
supported  by  affidavit,  of  the  want  of  such  author- 
ity and  upon  proof  thereof,  grant  relief. 

Section  96  of  HlU*s  Statutes  and  Codes  of  Wash- 
ington  provides  for  relief  against  the  unauthoi^ 
ized  acts  of  an  attorney,  and  for  reparation  of  tb» 
injury  sustained  by  summary  procedure  upon  mo- 
tion. B.  W. 
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Judgment  of  the  court  There  is  also  another 
principle,  still  older,  and  fully  as  well  rec- 
ognized,— ^that  a  Judgment  binds  only  par- 
ties and  privies,— and  these  plaintiffs  were 
neither.  Sumner  y.  BettoTM,  94  N.  C.  871, 
•holds  Uiat  where  it  appears  from  the  record 
that  a  person  was  a  party  to  an  action  the 
legal  presumption  that  ne  was  a  party  is 
•conclusiye  until  removed  by  a  direct,  not  a 
-collateral,  attack.  Here  we  have  the  attack 
made  directly.  It  is  the  foundation  of  the 
action.  That  such  direct  attack  may  be 
made  is  also  recognized  in  Edwardir,  Moore^ 
-99  N.  C.  1,  and  Brittain  y.  Mull,  *  N.  C. 
488.  QHme9  y.  Taft,  98  N.  C.  198,  decides 
•only  that  purchaners  at  Judicial  sales  will 
be  protected  against  the  errors  and  irregu- 
larities of  tne  court,  and  the  laches  of  the 
parties.  Here  there  was  none.  The  plain- 
-tiffs  were  not  parties  at  all.  In  the  latest 
oase  on  the  subject  {HarrtMn  y.  Bargrove, 
109  N.  C.  846),  the  court  held  the  purchaser 
protected  only  by  the  notice  which  the  com- 
plainants had  of  the  purchase  of  the  land, 
«nd  of  its  long  occupation  by  him, — seven- 
teen years.  Here  there  was  no  **  long  delay 
or  unexplained  laches  on  the  part  of  the 
oomplainant. "  It  is  found  as  a  fact  that 
they  had  no  knowledge  of  the  sale  and  pur- 
ohase,  nor  were  they  put  on  notice  by  pos- 
«es8ion  of  the  defendant,  inasmuch  as  the  de- 
fendant was  in  possession  of  the  land  by 
virtue  of  the  purchase  of  the  dower  right, 
«nd  after  the  death  of  the  doweress  they 
moved  in  apt  time  to  obtain  possession. 
Upon  discovery  of  the  defense  of  the  alleged 
-decree  and  sale,  they  were  properly  allowed 
by  the  court  to  amend  this  proceeaing  so  as 
lo  attack  the  former  proceedings  directly, 
and  to  pray  for  possession  as  one  of  the  con- 
46(3 uent  reliefs  asked. 

Jiarris  v.  Gentry,  89  N.  C.  348,  was  a  case 
in  which  the  court  appointed  a  next  friend 
without  notice  to  the  infanta  or  the  next 
friend.  This  was  treated  as  an  irregularity, 
and  the  purchaser  at  the  sale  under  the  de- 
cree, without  notice  of  the  irregularity,  was 
held  to  have  a  good  title.  It  will  be  noted 
there  was  an  oraer  or  judgment  of  the  court 
that  the  infants  were  parties  by  such  ap- 
pointment of  next  friends.  There  is  noth- 
ing of  the  kind  in  this  case,  as  to  the  adults, 
whose  names  appear  without  their  authority, 
or  any  order  of  court.  The  only  direct  au- 
thority in  our  Reports  that  the  owner  of  prop- 
■erty  can  be  deprived  of  it  by  virtue  of  the  de- 
cree of  court  in  a  cause  to  which  he  is  not  in 
fact  a  party  or  privy,  and  of  which  he  has  not 
notice,  is  England  v.  Gamer,  90  N.  0.  197. 
That  proceeds  upon  the  argument  ab  ineanven- 
denU  of  throwing  doubt  upon  judicial  pro- 
ceedings apparently  reeular.  But  in  such 
oases  we  should  follow  the  plain  language  of 
the  constitution,  rather  than  a  decision  of  a 
court,  else  we  would  **  make  the  word  of  no 
offect  by  our  traditions. "  But,  indeed,  exact- 
ly the  opposite  of  ISngland  v.  Gamer,  Is  held 
in  Ihyle  v.  Brown,  72  K.  0.  898,  which  is,  be- 
sides, supported  by  the  express  provisions  of 
fxilh  the  state  and 'federal  constitutions,  and 
181L.R.A. 


by  the  immutable  principles  of  natural  Jus* 
tfce,~that  property  shall  not  be  ti^en  mm 
its  owner  by  virtue  of  the  decree  of  any  court 
in  a  cause  unless  he  has  opportunity  to  be 
heard.  In  1  Freeman  on  Judgments,  §  120, 
it  is  said :  *^  Any  1  udgment  rendered  against 
one  who  has  neither  voluntarily  appeared, 
nor  been  served  with  process,  must  oe  treat- 
ed as  void. "  In  same  volume  (g  117)  :  "  A 
void  Judgment  is,  in  legal  effect,  no  Judir- 
ment.  By  it  no  rights  are  divested.  From 
it  no  rights  can  be  obtained.  Beine  worth- 
less in  itself,  all  proceedings  founded  upon 
it  are  equally  worthless.  It  neither  binds 
nor  bars  any  one.  The  purchaser  at  a  sale 
by  virtue  of  its  authority  finds  himself  with 
out  title,  and  without  redress."  In  section 
128  the  learned  author  discusses  the  effect  of 
the  unauthorized  appearance  by  attorney,  and 
holds  that  by  the  weight  of  authority  a 
judgment  based  on  that  ground  can  be  im- 
peached, even  collaterally.  It  would  be 
strange  if  this  were  not  so,  since  the  attorney 
cannot,  by  acceptance  of  process,  bring  his 
recognized  client  into  court.  A  fortiori  he 
cannot,  by  a  simple  entry  on  the  docket, 
bring  in  as  a  party  one  who  is  in  fact  not  a 
client.  As  to  the  argument  a6  inconvenienti, 
it  is  true  opportunities  for  fraud  may  arise 
if  judgments  in  cases  when  parties  are  ap- 
parentlv  regularly  in  court  may  be  im- 
peached bv  showing  that  in  fact  and  in  truth 
they  were  not  parties  at  all,  and  had  no 
knowledge  of  the  proceedings.  But  equal 
or  greater  frauds  will  follow  if  persons  can 
be  made  parties  in  proceedings  affecting 
their  rights,  and  be  absolutely  bound  b^  de- 
crees therein,  when  they  are  in  total  igno- 
rance of  the  pendency  of  the  action.  The 
constitutional  f^uaranty  that  no  one  shall  be 
deprived  of  his  property  or  privileges  or 
liberty  except  by  the  law  of  tJie  land  pro- 
tects  such  persons.  Whom  else  coula  it 
protect?  What  use  of  the  provision,  unless 
It  applied  to  such?  Mr.  Webster,  in  his 
argument  in  the  Dartmouth  College  Case,  thus 
defines  the  ''law  of  the  land"  and  **due  pro- 
cess of  law, "  and  his  definition  has  often  been 
quoted  by  the  courts  with  approval :  **  The 
general  law,  which  hears  before  it  condemns, 
which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial."  In  2  Freeman 
on  Judgments,  g  499,  the  doctrine  of  the 
binding  effect  of  the  unauthorized  appearance 
of  counsel  is  shown  to  be  repudiated  by  all 
of  the  later  cases,  as  subversive  of  natural 
justice. 

As  to  Mary  J.  Smith,  who,  though  an  in- 
fant, appeared  as  a  party  by  her  general 
f guardian,  the  proceedfings  would  be  bind- 
ng,  as  to  her,  but  for  the  finding  of  the 
Jury  that  the  judgment  and  proceedings  were 
had  by  fraud,  of  which  the  defendant  had 
knowledge ;  for  she  could  look  to  her  guard- 
ian, if  by  his  neglect  counsel  were  not  re- 
tained. Uhivereity  v.  Laeeiter,  88  N.  C.  88 ; 
Code,  g  887.  As  to  the  other  plaintiffs, 
never  having  been  made  parties,  they  are 
not  bound  by  the  decree,  even  in  the  absenco 
of  knowledge  by  defendant  of  the  fraud. 
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R  N.  HACEETT  €i  al,  AppU,, 

F.  J.  MoMILLANtf^oi. 
(USN.asis.) 


I  who  eonspire  to  make  iaftuitfl 
parties  plaintiff  to  an  aotton  witbout  lawful 
authority  are  liable  to  the  Infants  for  the  dam- 
'  ages  sostalned  by  them. 

(April  19,  ISnj 

APPEAL  by  plaintiffs  from  a  ludgment  of 
the  Superior  Court  for  Wilkes  County 
•ustaining  a  demurrer  to  the  complaint  in  an 
action  brought  to  recover  damages  for  an  al- 
leged wron^ul  and  fraudulent  combination  to 
use  plaintiffs'  names  in  an  action,  so  as  to  bar 
their  rights  to  property  involved.     Bewrsed. 

The  complaint  which  was  held  insufficient 
is  as  follows: 

"  The  plaintiffs  above  named  complain  and 
allege : 

"(1)  That  Mrs.  Rachel  Stokes,  late  of 
Wilkes  county,  North  Carolina,  died  in  the 
year  1860,  having  made  and  published  a  last 
will  and  testament,  in  whic'i  she  devised  her 
property,  of  every  description,  to  be  sold 
upon  a  credit  of  twelve  months  as  soon  as 
it  could  be  convenientl v  done  after  her  death, 
and  she  nominated  and  appointed  her  son, 
the  late  M.  S.  Stokes,  as  executor,  who 
caused  the  will  to  be  admitted  to  probate,  but 
died  without  executing  any  of  the  trusts  con- 
tained therein;  and  thereupon  one  Jacob 
Fraley  was  appointed  and  qualified  ad- 
ministrator de  oonis  non  with  will  annexed, 
giving  bond  and  security  as  required  by  law. 

**  (2)  That  she  left,  her  surviving,  her  sons, 
M.  S.  Stokes  and  Hugh  M.  Stokes,  and  her 
daughters,  Ann  Jones,  wife  of  Roland  Jones, 
and   Adelaide  R.    Craine,    wife  of 


Craine,  and  her  granddaughters.  Catherine 
J.  Alexander,  Sarah  A.  Boushell,  wife  of 
Thomas  S.  Boushell,  and  Mary  Hackett, 
which  said  sons,  daughters,  and  srand- 
daughters  were  her  next  of  kin  and  heirs- at- 
law ;  that  said  Hu^h  M.  Stokes  survived  his 
mother,  and  died  intestate,  without  issue; 
that  the  said  M.    S.    Stokes,    after  having 

Sualitied  as  aforesaid,  survived  his  brother 
[ugh  M. ,  and  was  killed  in  battle  in  1863, 
leaving  plaintiffs  L.  C.  Stokes  and  Minnie 

Hunt,  wno  intermarried  with Hunt, 

his  only  children  and  heirs- at- law  ;  that  by 
the  provisions  of  the  will  the  said  M.  S. 
Stokes  was  to  receive  one  half  of  the  proceeds 
of  sale  of  stock,  furniture,  and  other  perish- 
able property ;  one  fifth  of  all  property,  real 
and  personal ;  one  fifth  of  the  $1,000  left  in 
trust  for  Hugh  M.  Stokes ;  $1,000  to  be  paid 
to  him  to  make  him  equal  with  other  children 
for  certain  advances  made  and  mentioned  in 
the  will,  then  J9er  stripes  among  her  children 
was  her  estate  to  be  divided. 

**  (8)  That  of  the  property  described  in  the 
will  is  a  valuable  plantation,  situated  in  the 


NoTiL-On  the  effect  of  a  Judgrment  rendered 
npoD  unauthorized  appearance,  see  the  very  elab- 
orate note  to  the  next  preceding  case,  of  Williams 
V.  Johnson  (N.  C.)  anU^  848. 
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county  of  Wilkes  and  on  both  sides  of  the 
Yadkin  river,  known  as  the  'Old  Stokes 
Homestead, '  it  being  the  plantation  whereon 
the  said  Rachel  Stokes  and  her  husband  had 
always  lived,  and  worth  at  least  tl6, 000,  and 
also  a  great  quantity  of  valuable  personal 
property  and  other  effects. 

"  (4)  Professing  to  act  under  the  power 
contained  In  the  will,  the  said  Jacob  Fralev, 
on  the  1st  day  of  January,  1868,  sold  all  the 
property  belonging  to  the  estate  of  his  tes- 
tatrix, including  the  old  Stokes  homestead,, 
which  was  bid  off  by  Jesse  Bledsoe  and  one 
W.  P.  Maxwell  at  the  price  of  $26,180,  and 
on  the  21st  dav  of  the  same  month  the  said 
Maxwell  A  Bledsoe  paid  said  administrator 
the  sum  of  $16,180  in  Confederate  money, 
and  on  the  sixth  day  of  March,  1868,  said 
Bledsoe  &  Maxwell  sold  and  assigned  all 
their  interest  in  said  land  to  one  Joseph 
Gray,  and  executed  to  him  a  paper  writing 
in  the  following  words :  *I,  Jesse  Bledsoe 
and  W.  P.  Maxwell,  indorse  our  bid  in  the 
purchase  of  the  Rachel  Stokes  farm  on  the 
Yadkin  river,  sold  on  the  1st  day  of  January. 
1868,  to  Joseph  Gray.  We  transfer  our  bid  to 
Joseph  Gray  in  everything  purchased  by  us 
on  day  of  sale.  [Signed]  Jesse  Bledsoe. 
W.  P.  Maxwell.  March  6,  1863. »  At  the 
same  time  they  took  from  said  Gray  the  fol- 
lowing instrument:  *For  value  received,  1 
promise  to  pay  Jesse  Bledsoe  and  W.  P.  Max- 
well the  sum  of  $16, 180  in  payment  of  tlie 
Stokes  land,  the  remaining  part  to  be  paid 
the  administrator  of  the  deceased,  for  all  the 
balance  due  from  us  to  the  estate.  Giveit 
under  my  hand  and  seal,  6th  March,  1863. 
[Signedf  Joseph  Gray. ' 

"  (5)  That  on  the  11th  dav  of  April,  1863. 
Gray  offered  to  pay  to  Bledsoe  and  Maxwell 
the  said  sum  of  $16,180,  but  they  declined 
to  receive  the  whole  amount  from  him,  and 
thereupon  he  paid  them  the  sum  of  $10,680. 
in  such  money,  and  gave  them  another  bond. 
as  follows :  'Forty -five  months  after  date  1 
promise  to  pay  to  the  order  of  W.  P.  Max- 
well and  Jesse  Bledsoe  the  sum  of  seven 
thousand  five  hundred  dollars,  bearing  in- 
terest from  date  at  two  per  cent  for  the  first 
twenty-one  months,  the  remaining  time  at  six 
per  cent ;  the  above  amount  not  to  be  exucted 
in  specie.  [Signed]  Joseph  Gray.  [Seal.) 
April  18,  1868.' 

-  (6)  That  on  the  27th  day  of  July,  1866^ 
said  Gray,  being  insolvent,  conveyea  all  his 
interest  in  the  land  in  trust  to  secure  certaii» 
debts  which  he  was  then  owing  to  one  Bid- 
ding, and,  upon  failure  to  pay  the  same,  the 
trustee,  one  Job  Worth,  sold,  as  he  was  au- 
thorized to  do  by  said  deed,  the  interest  of 
said  Gray  in  said  land  at  public  sale,  whciv 
one  W.  L.  White  became  the  purchaser  and 
took  deed  for  the  same. 

""  (7)  That  the  said  Maxwell  having  died, 
one  A.  B.  Cox,  who  is  now  insolvent  and  a 
resident  of  some  foreign  country  unknown 
to  the  plaintiffs,  and  the  defendant  F.  J.  Mc- 
Millan were  duly  appointed  and  qualified  as 
his  administrators,  and  that  on  the  1st  of 
March,  1867,  the  said  Fraley,  administratoi 
with  will  annexed  of  Mrs.  Stokes,  execute*! 
a  deed  whereby  he  conveyed  the  said  tract  of 
land  to  the  said  Cox  and  McMillan  upo.> 
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trust  that,  in  case  the  balance  doe  the  said 
Fraley  upon  the  original  purchase  of  the  land 
should  not  be  paid  by  the  Ist  day  of  January, 
1809,  then  they  should  sell  the  land,  and  after 
paying  the  purchase  money,  diyide  the 
balance  equally  between  the  aefendant  Bled- 
soe and  the  heirs-al-law  of  said  Maxwell, 

"  (8)  Shortly  after  the  execution  of  this 
last-mentioned  deed,  and  before  the  adoption 
of  the  Constitution  of  1868,  the  said  Cox  and 
the  defendants  Bledsoe  &  McMillan,  and  the 
late  Nathaniel  Boy  den,  acting  as  the  counsel 
of  the  said  Bledsoe,  McMillan,  and  Cox,  and 
also  of  the  said  Fraley,  combined,  con- 
federated, and  agreed  together  to  oust  the 
said  Joseph  Gray,  who  was  then  in  posses- 
sion of  said  land,  from  the  possession,  and 
to  place  the  said  Bledsoe  in  possession  of  said 
land  for  the  use  and  benefit  of  himself  and 
said  McMillan,  said  McMillan  being  a 
creditor  of  Maxwell ;  and  in  pursuance  of 
said  agreement  and  combination  the  said 
Nathaniel  Boyden  advised  the  execution  of 
the  deed  already  mentioned  from  the  said 
Fraley,  as  administrator  with  will  annexed, 
to  said  Cox  and  McMillan,  and  thereupon 
they  immediately  began  an  action  of  eject- 
ment for  the  purpose  of  ousting  the  said 
Gray. 

"  (9)  That  after  the  said  action  was  in- 
stituted they  discovered  that,  the  legal  title 
to  the  land  being  in  the  heirs-atlaw  of  said 
Hachel  Stokes,  they  could  not  recover  in  the 
action  as  then  constituted,  and  thereupon  the 
baid  N.  Boyden  and  the  defendants  F.  J.  Mc- 
Millan, Jesse  Bledsoe,  and  others,  met  at 
points  designated  bv  the  said  Nathaniel 
Boyden,  and  after  full  consultation  between 
them  it  was  agreed  that  in  order  to  oust  the 
said  Joseph  Gray  from  the  possession  it  was 
necessary  to  make  the  plaintiffs  L.  C.  Stokes 
and  Minnie  Hunt,  the  children  and  heirs-at- 
law of  M.  S.  Stokes,  the  executor  named  in 
the  will,  and  who  had  been  killed  in  battle 
in  the  year  1868,  parties  plaintiff;  and  in 
pursuance  of  said  combination  and  agree- 
ment, at  the  next  term  of  the  superior  court 
of  the  county  of  Wilkes,  they  moved  the 
said  court,  through  the  said  Nathaniel  Boy- 
den, who  was  an  attorney  at  law  practicing 
in  said  court,  to  allow  an  amendment  of  the 
declaration  in  ejectment  so  as  to  state  a 
demise  to  the  fictitious  plaintiffs  by  the  said 
L.  C.  Stokes  and  Minnie  Hunt,  which  said 
motion  was  allowed,  and  upon  the  declara- 
tion thus  amended,  and  upon  the  court  al- 
leging a  demise  by  said  L.  C.  Stokes  and 
Minnie  Hunt,  they  recovered  in  said  action 
of  ejectment;  and  upon  the  judgment  so  re- 
covered a  writ  of  possession  issued,  and  said 
Joseph  Gray  was  ousted  of  the  possession  of 
the  said  land,  and  in  pursuance  of  said  com- 
bination and  agreement  the  said  Jesse  Bledsoe 
and  the  said  F.  J.  McMillan  were  placed  in 
the  possession  of  said  land  and  received  the 
rents  and  profits,  worth  $1,000  a  year,  from 
the  time  of  said  recovery  at  fall  term,  1869, 
until 

*  (10)  At  the  time  of  the  combination  and 
affreement  just  stated,  the  said  children,  L. 
C^  Stokes  and  Minnie  Hunt,  were  of  tender 
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years,  the  eldest  not  more  than  ten  years  old» 
and  without  guardian  to  the  suit»  nor  was 
any  guardian  ad  litem  appointed  for  them, 
and  the  said  defendants  well  know  that  they 
were  using  their  names  without  lawful  au> 
tbority,  and  for  their  own  use  and  benefit. 

''(ll)  That  afterwards  the  said  W.  L. 
White,  as  assignee  of  the  said  Joseph  Gray, 
under  sale  by  the  said  Worth,  brought  his 
suit  to  the  superior  court  of  Wilkes  county 
for  a  specific  performance  of  the  contract, 
which  said  suit  came  on  for  trial  at  spring 
term,  1881,  of  said  Wilkes  superior  court, 
upon  the  pleadings,  reports,  and  evidence, 
and  was  then  and  there  decided,  from  which 
judgment  so  rendered  an  appeal  was  taken  to 
the  supreme  court  of  North  Carolina,  and  de- 
termined at  February  term,  1888,  of  said 
court,  when  it  was  adjudged  and  decreed 
that,  inasmuch  as  the  said  Joseph  Gray  had 
been  ousted  by  the  legal  title  of  the  said 
children,  L.  C.  Stokes  and  Minnie  Hunt, 
and  upon  the  demise  so  fraudulently  made 
in  their  names,  the  rents  and  profits  received 
by  the  said  Bledsoe  and  McMillan,  or  either 
of  them,  during  the  period  elapsing,  as  afore- 
said«  was  to  be  applied  as  rents  and  profits 
to  the  same,  due  the  said  plaintiffs  in  this 
action,  which  rents  and  profits,  with  prin- 
cipal and  interest,  amounted  to  more  than 
$6,000,  and  the  same  received  as  rents  and 
profits  was  so  applied  and  extinguished  the 
lien  which  the  plaintiffs  had  upon  the  land 
for  the  unpaid  purchase  money ;  and  at  said 
term  it  was  decreed  that  they  should  con- 
vey the  said  land  to  the  said'  White,  all  of 
which  has  been  done. 

**  (13)  That  at  the  time  of  the  commence- 
ment of  the  said  action  and  the  amendment 
of  the  declaration,  as  aforesaid,  by  institut- 
ing a  count  in  the  names  of  the  children,  L. 
C.  Stokes  and  Minnie  Hunt,  they  were  in- 
fants when  the  case  was  put  at  issue  by  the 
answer  of  the  defendants,  when  tlie  several 
accounts  were  ordered,  and  were  Infants  up 
to  and  including  the  term  of  court  at  which 
the  decree  was  rendered  by  the  superior 
court;  that  they  were  not  represented  by 
guardian,  and  were  not  represented  in  said 

Eroceeding ;  in  short,  by  the  unlawful  com- 
ination  aforesaid  they  have  been  utterly  de- 
frauded of  their  rights  in  the  premises. 

**  (18)  That  said  Jacob  Fraley  is  dead,  and 
his  estate  is  utterly  insolvent,  and  nothing 
can  be  made  possibly  from  it  by  any  process 
known  to  the  law;  the  sureties  upon  his 
bond  are  also  insolvent,  and  nothing  can  be 
made  of  them ;  the  plaintiffs  are  informed 
and  believe  that  the  said  Jesse  Bledsoe  has 
contrived  to  put  his  property  beyond  the 
reach  of  creditors,  as  far  as  he  can,  so  that 
it  is  doubtful  whether  anything  can  be  made 
of  him,  and  the  plaintiffs*  only  available 
recourse  is  against  the  said  F.  J.  McMillan 
and  the  estate  of  N.  Boyden,  deceased. 

"*  (14)  That  the  said  N.  Boyden,  deceased, 
before  the  beginning  of  this  action,  having 
left  a  large  real  and  personal  estate,  ana 
having  appointed  the  defendant  A.  H.  Boy- 
den his  executor,  and  devised  the  real  estate 
to  his  children,  and  if  it  should  appear  by 
the  answer  of  the  defendants  that  the  personal 
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«state  haB  been  administered,  then  they  pray 
that  the  devisees  of  the  real  estate  may  be 
made  parties  in  this  action. 

"Relief:  (1)  Wherefore  plaintiffs  pray 
that  a  reference  may  be  had  to  ascertain  the 
sum  to  which  Uiey  were  entitled  by  reason  of 
the  unpaid  purchase  money,  and  which  was 
a  lien  on  the  land,  the  title  to  which  de- 
scended to  them;  (2)  that  all  proper  ac- 
<counts  may  be  taken  to  ascertain  the  said 
sum ;  (8)  that  for  the  same  they  have  judg- 
ment against  said  F.  J.  McMillan,  Jesse 
Bledsoe,  and  A.  H.  Boyden,  executor  of  N. 
Boyden,  deceased,  and  against  the  devisees 
and  heirs-at-law  of  said  N.  Boyden,  if  they 
should  be  made  parties,  to  the  value  of  the 
land  described  or  devised  to  them,  and  for 
costs  of  action." 

McMTi.  W.  W.  Barber,  R.  N*  Hack- 
«tt  and  G.  N.  Folk  for  appellants. 

Messrs.  D.  M.  Fnrekes  and  Glenn  A 
Manly  for  appellees. 

Bnrwell*  •/.,  delivered  the  opinion  of  the 
court: 

The  sole  question  presented  in  the  appeal 
is  this :  Does  the  complaint  state  facts  suf- 
ficient to  constitute  a  cause  of  action?  In 
White  V.  Jones,  88  N.  C.  166,  in  which  case 
the  plaintiffs  here  were  defendants,  Buffln, 
J.,  states  one  of  the  questions  presented  by 
that  appeal  as  follows :  **  Whether  the  sums 
due  from  the  defendant  Bledsoe  for  rents 
during  his  occupation  of  the  land  are  to  be  ap- 
propriated to  the  satisfaction  of  the  amount 
ascertained  to  be  due  him,  or  to  the  debt 
still  due  the  estate  of  Mrs.  Stokes  for  the 
balance  of  the  purchase  money  thereof.'' 
And  discussing  that,  in  a  subsequent  part  of 
his  opinion,  he  says :  "Virtually  the  relation 
subsisting  between  the  plaintiff  and  the 
heirs-at-law  of  Mrs.  Stokes  since  his  pur- 
chase of  the  equitable  interest  is  that  of 
mortgagor  and  mortgagee,  and  having  by 
their  action  evicted  nim,  and  put  the  de- 
fendant Bledsoe  in  possession,  tney  are  ac- 
countable to  him  for  the  rents,  and  must  look 
to  their  tenant  Bledsoe  for  the  same. "  And, 
Announcing  the  conclusion  to  which  he  had 
come,  he  says :    **It  is  also  declared  that  the 

Slaintiff  is  entitled  to  credit  upon  the  debt 
ue  the  defendant  Neal  as  the  administrator 
of  Mrs.  Stokes  for  the  balance  of  the  purchase 
money  for  the  rents  ascertained  to  have  been 
received  by  the  defendant  Bledsoe."  The 
Allegations  of  the  complaint  are  to  the  effect 
that  in  the  action— called  bv  Justice  Roffln 
^  the  action  of  the  heirs  of  Mrs.  Stokes"— by 
which  Gray  was  evicted  from  the  land,  and 
Bledsoe  was  put  in  possession,  the  plaintiffs, 
then  infants  of  tender  years,  were  made 
parties  plaintiff  by  the  defendants  here 
^without  lawful  authority,  and  for  their 
[defendants']  own  use  and  benefit,''  and  that 
this  was  done  by  **  combination  and  agree- 
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ment"  of  the  defendant  and  others.  If  two 
or  more  persons  combine  and  agree  to  do  a 
wrongful  act,  they  are  liable  to  the  person 
iniuied  by  that  act  for  such  damaees  as  re- 
sult. To  make  a  person  a  party  plaintiff  to 
an  action,  without  proper  authority  so  to  do. 
is  a  wrongful  act,  for  which  an  action  will 
lie  if  injury  comes  thereby  to  the  pemn 
whose  name  was  thus  improperly  used.  8 
Bl.  Com.  p.  166;  Metedlf  v.  AUey,  34  N.  C. 
88.  In  the  case  last  cited  the  injury  com- 
plained of  was  the  being  compelled  to  pay 
costs.  Here  the  injury  alleged  to  have  re- 
sulted from  the  unwarranted  use  of  plaintiffs' 
names  was  this :  They  lost  a  great  part  of 
what  Justice  Ruffin,  speakinii:  for  the  court, 
said  was  virtually  a  mortgage  debt  due  in 
effect  to  them,  though  payable  immediatelT 
to  the  administrator  of  Mrs.  Stokes  for  their 
benefit.  They  were  estopped  to  hold  him 
responsible  for  this  loss,  for  it  was  caused 
by  their  act,  and  the  rents  were  paid  to  one 
who  was  their  tenant,  as  the  law  adjudged. 
For  the  most  potent  reasons  it  Is  held  that  an 
innocent  person  is  protected  by  the  judgment 
of  a  court  having  jurisdiction  of  the  subject- 
matter  and  of  the  parties.  Appearance  by 
counsel  gives  jurisdiction  of  the  persons 
thus  appearing  {England  ▼.  Qamer,  90  N.  CL 
197) ,  though  counsel  have  no  authority  so  to 
appear ;  and  therefore  it  comes  about  that  the 
persons  thus  estopped  and  thus  injured  by 
an  adjudication  binding  upon  them,  though 
made  without  their  knowledge  or  consent, 
are  driven  to  seek  redress  from  those  who 
combined  and  agreed  to  procure  such  adjudi- 
cation. We  are  not  required  now  to  deter- 
mine what  is  the  measure  of  plaintiffs'  dam- 
ages, if  the  commission  of  the  wrongful  acts 
complained  of  is  established.  We  only  de- 
cide that  the  facts  set  out  in  the  complaint 
constitute  a  cause  of  action.  Error. 
Rgtersed. 

Clark,  J. ,  concurring : 

I  concur  in  the  opinion.  As  the  loss  was 
money  in  this  case,  there  is  probably  no  other 
remedy,  and  the  plaintiffs  could  in  any  event 
elect  to  take  this  recourse ;  but  if  the  property 
whose  possession  is  lost  is  in  esse,  as  real 
estate,  for  instance,  I  am  of  opinion  that  the 
owners  who  are  deprived  of  it  by  the  judg- 
ment of  the  court  made  in  a  cause  in  whidi 
their  names  appear  as  parties  without  their 
knowledge  or  consent,  and  without  process 
served  on  them,  are  not  denied  the  right  of 
recovery  of  the  specific  property,  when  not 
barred  by  the  statute  of  limitations  or  any 
act  amounting  to  an  estoppel.  CSertainly 
this  is  so  when  there  is  no  other  remedy,  by 
reason  of  those  perpetrating  the  wrong  of 
entering  them  as  parties  without  authority 
being  insolvent.  They  cannot  be  deprived 
of  their  property  without  compensation  or 
due  process  of  law.  This  is  forbidden  by 
both  the  state  and  federal  constitutions. 
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Adoption  of  eonstitutum. 

The  irovernor's  proclamation  of  the  adop- 
tion of  a  constitutional  amendment  ia  held  in 
Maryland  to  be  conclusive  on  all  other  depart- 
ments  of  the  government    (Md.)  716. 
Appointment  and  removal  of  offieeri. 

The  constitutional  provisions  as  to  the  sepa- 
ration of  the  departments  of  government  are 
discussed  in  an  Alabama  case,  in  which  it  is 
held  that  the  appointment  of  officers  is  not  in- 
faerenlly  an  executive  fuoction,  but  that  a  pro- 
bate judge  may  be  given  the  appointment  of 
polict  commissioners.    (A.Ia.)  529. 

Anothei  extensive  discussion  of  the  execu- 
tive power  in  respect  to  the  api>ointment  of 
officers  is  presented  in  a  North  Dakota  case, 
which  holds  that  the  governor  cannot  appoint 
an  officer,  as  in  case  of  vacancy,  where  the  sen- 
ate has  adjourned  without  acting  upon  his  ap- 
pointment of  successors  to  officers  h(Mdingover. 
<N.  Dak.)  589. 

The  power  of  the  legislature  to  deprive  a 
constitutional  officer  of  his  office  is  denied  in 
a  case  where  a  statute  attempted  to  abolish  a 
Judicial  circuit,  leaving  a  juoge  whose  office 
was  fixed  by  the  constitution  without  any  du- 
ties to  perform.    (Ind.)  634. 

Be  facto  ojfteen. 

The  question  whether  there  can  be  de  j^aeto 
offices  and  officers  under  an  unconstitutional 
statute  is  suggested  in  a  Pennsylvania  case, 
which  denies  the  right  to  question  the  validity 
of  street  work,  although  done  under  an  uncon- 
stitutional statute,  which  was  not  questioned 
at  the  time.    (Pa.)  141. 

DieereUon  a»  to  lieenees. 

The  right  of  officers  who  have  power  to 
arant  license  to  exercise  a  discretion  in  each 
individual  case  is  involved  in  a  Michi^n  case 
in  which,  against  strong  dissent,  the  discretion 
is  upheld  notwithstanding  the  conditions  pre- 
scribed by  an  ordinance  in  respect  to  bond, 
recommendation  of  character,  etc. ,  had  been 
complied  with.    (Mich.)  580. 

Assignment  of  salary. 

The  rule  that  an  assignment  of  an  officer's 
salary  before  it  is  earned  is  void  is  applied  in 
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a  Missouri  case  to  relieve  an  officer  from  the 
charge  of  embezzlement  by  appropriating  the 
salary  to  his  own  use  after  making  a  void  as- 
signment and  accepting  an  appointment  from 
the  assignee  as  agent  to  collect  his  money. 
(Mo.)  827. 

Liability  of  seleetmon. 
The  personal  liability  of  selectmen  of  a  town, 
who  serve  without  compensation  and  are  not 
at  liberty  to  decline  the  office,  is  denied  in  re- 
spect to  defects  in  highways  and  bridges. 
(Vt.)  877. 

Coroner^s  inguMt, 
An  inquest  upon  a  dead  body  can  be  held  by 
a  coroner  in  Nebraska  only  when  he  is  sup- 
posed to  have  died  by  unlawful  means;  and 
fees  for  viewing  the  body  are  allowable  only 
when  a  Jury  is  impaneled.    (Neb.)  394. 

Oourfs  order  at  to  pttUication. 
An  order  prohibiting  the  publication  of  in- 
decent testimony  in  a  divorce  case  is  held  un- 
authorized by  statutes  providing  for  the  ex- 
clusion of  the  public  from  the  hearing,  and 
making  unlawful  interference  with  the  pro- 
ceedings of  the  court  a  contempt.    (Cal.)  755. 

Appropriations, 
The  unconstitutionality  of  gifts  of  public 
money  is  held  applicable  to  a  statute  for  the 
relief  of  a  street  contractor  by  paying  him  what 
he  has  been  unable  to  collect  according  to  his 
contract.  The  moral  or  equitable  obligation 
is  not  sufficient.    (Cal.)  474. 

Municipal  matters, 

A  novel  question  as  to  the  time  for  which  an 
order  or  resolution  of  a  city  council,  which  is 
not  presented  to  the  mayor  for  approval  as  in 
case  of  an  ordinance,  wul  remain  operative  is 
presented  in  a  Pennsylvania  case,  which  holds 
that  no  repeal  is  necessary  to  make  such  an 
order  inoperative  after  the  expiration  of  a  rea- 
sonable time  for  the  accomplishment  of  the 
purpose  intended.    (Pa.)  691. 

Liabilities  of  municipal  corporations  for 
debts  created  before  the  corporation  was  formed 
and  during  the  existence  of  a  provisional  or- 
ganization  is  upheld  in  an   Oklahoma   case 
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"Which  extensively  discussed  the  law  applicahle 
to  such  cases.    (Okla.)  841. 

The  rule  that  a  city  is  not  liable  for  failure 
to  prevent  unlawful  acts  does  not  apply  where 
a  dangerous  display  of  fireworks  is  given  un- 
der a  permit  from  the  mayor  acting  under  au- 
thority of  an  ordinance.    (N.  T.)  641. 

As  to  libel  by  town,  see  infra,  VI. 

The  invalidity  of  the  covenant  of  a  munici- 
pal corporation  to  keep  open  a  street  for  its 
whole  width  in  consideration  of  a  conveyance 
of  a  strip  of  land  is  declared  in  a  Maine  case, 
which  80  far  is  similar  to  the  Tennessee  case 
in  19  L.  R.  A.  619:  but  the  court  further  holds 
that  the  land  conveyed  shall  be  returned  be- 
cause of  the  failure  of  the  consideration.  (Me.) 
657. 

Regulation  of  bttsinsss. 

and  second-hand  stores  is  held  applicable  only 
to  such  second-hand  stores  as  are  commonly 
known  as  Junk  shops,  and  not  to  a  store  in 
which  both  new  and  second-hand  furniture  is 
dealt  in.    (Minn.)  689. 

Power  to  fix  the  price  of  natural  gas  by  ordi- 
nance is  held  not  to  be  included  in  a  general 
power  to  regulate  its  supply,  etc,  in  this  respect 
overruling  a  former  decision  of  the  s&me  court 
(Ind.)  784. 

Statutes  restrieting  eotUracte, 

The  list  of  important  cases  as  to  the  consti- 
tutionality of  statutes  restricting  contracts  be- 
tween master  and  servant  is  increased  by  a 
valuable  Missouri  case,  which  condemns  the 
statute  of  thai  state.    (Mo.)  789. 

By  license. 
The  validity  of  an  occupation  tax  on  lawyers 
is  upheld  in  Texas  against  various  objections 
such  as  that  it  interferes  with  the  Judicial  de- 
partment, may  deprive  a  criminal  of  counsel, 
impairs  the  obligation  of  a  contract,  etc.  (Tex.) 


BAbukA  or  DsciaovB. 
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The  definition  of  peddlers,  hucksters,  and 
itinerant  vendors  who  must  be  licensed  is 
shown  by  a  case  which  denies  that  such  words 
apply  to  one  who  delivers  goods  previously 
ordered  and  at  the  same  time  takes  orders  for 
future  delivery.    (N.  J.)  786. 

Cfferrjf. 

The  penalty  for  unreasonably  detaining  a 
person  at  a  public  ferry  is  enforced  in  a  case 
where  a  rule  not  to  carry  persons  after  dark 
until  daylight  was  held  unreasonable.  (Ala.) 
787. 

Building  restrictions. 

The  establishment  by  statute  or  ordinance  of 
a  building  Hue  on  a  boulevard,  by  which  own- 
ers are  prevented  from  building  on  their  own 
lots  within  a  certain  distance  of  the  street,  is 
held  unconstitutional  as  a  taking  of  property 
without  compensation  and  also  as  depriving 
owners  of  property  without  due  process  of  law. 
(Mo.)  226. 

Public  rights  in  shore. 

The  rights  of  a  state  in  shore  lands  below 
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high- water  mark  are  presented  in  a  voluminoua 
case  construing  the  Florida  Riparian  Act, 
which  denies  that  the  grant  of  the  fee  to  indi- 
viduals for  certain  purposes  releases  the  public 
trust  therein.    (Fla.)  180. 

In  streets. 
The  rights  of  the  public  in  a  street  are  held 
not  to  be  lost  by  laches,  estoppel,  or  limitation 
of  time  during  which  a  private  obstraction  haa 
existed.    (Ala.)  63. 

TatsaOon, 

The  sufficiency  of  the  description  of  land  in 
tax  lists  where  parts  of  sections  are  described 
merely  by  combinations  of  letters  and  figurea 
such  as  NW*,  etc.,  is  denied  in  a  North  Dakota 
case.    (N.  Dak.)  828. 

That  water  mains  are  taxable  where  they  are 
located,  although  connected  with  the  pumping 
station  and  reservoir  in  another  town,  is  decid- 
ed by  a  Maine  decisiou,  which  disapproves  the 
Iowa  decision.    (Me.)  625. 

Cf  franchise. 
What  constitutes  a  franchise  is  itlustrated  in 
a  case  holding  that  a  mere  right  of  way  for  a 
water  pipe, which  any  person  could  have,  with- 
out auy  right  to  take  toll,  or  any  other  special 
advantage,  was  not  taxable  as  a  franchise. 
(Gal.)  416. 

Assessment  for  improvements. 
Charging  on  each  lot  the  cost  of  an  improve- 
ment in  front  of  it  is  held  in  Illinois  to  be  not 
authorized  by  power  to  levy  a  special  tax  upon 
contiguous  property.    (HI.)  668. 

Water  rates. 
The  imposition  of  water  rates  by  a  city  t» 
not  an  exercise  of  the  taxing  power;  and  fail- 
ure to  enforce  an  ordinance  as  to  part  of  the 
consumers  does  not  make  it  unlawful  aa  to 
others.    (HI.)  519. 

Women's  rights. 

The  broad  ground  of  equal  rights  of  women 
to  practice  law  is  taken  in  an  Indiana  case- 
which  refuses  to  follow  the  decisions  in  the 
majority  of  the  states  on  that  question,  and 
holds  that  there  is  no  implied  denial  of  the 
rights  of  women  to  practice  law  by  the  consti- 
tutional provision  that  every  voter  of  good 
moral  character  shall  be  entitled  to  practice 
law.    (Ind.)  701. 

On  the  question  of  the  right  of  women  to 
vote  for  school  and  city  officers,  it  was  held  in 
Kansas  that  they  could  not  vote  for  justices  of 
the  peace  in  cities,  since  they  are  not  strictly 
city  officers.    (Kan.)  669. 

The  right  of  women  to  vote  at  city,  village, 
and  school  elections  is  denied  in  Michigan,  on 
the  ground  that  such  elections  are  included  in 
the  term  "electloas"  as  used  in  the  constitution. 
(Mich.)  662. 

Buying  vote. 
A  statute  giving  a  voter  the  right  to  recover 
a  penalty  from  a  person  who  buys  his  vote  is 
held  not  to  be  unconstitutionaL    (Ind.)  767. 
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i  effect  of  an  Impossibility  to  perform  a 
iCt  on  liability  for  failure  U  Illustrated  in 


Tbe 

contriiCt 

a  case  which  holds  that  mere  difficulty,  if  per 
formance  Is  possible,  will  not  excuse  for  non- 
performance.   (Or.)  726. 

The  fact  of  an  act  of  God  making  it  impos 
dble  to  perform  a  contract  cannot  be  an 
equivalent  of  performance  so  as  to  authorize  a 
recovery  without  performance,  although  it 
might  constitute  a  defense.  (Gal.)  646. 
Condition  wbKgtient. 

That  a  condition  subsequent  may  be  entirely 
destroyed  by  a  statute  malting  the  perform- 
ance of  the  condition  unlawful  is  decided  in  a 
Connecticut  case  touching  the  effect  upon  such 
a  condition,  as  to  lands  conveyed  for  cemetery 
purposes,  of  a  statute  prohibiting  such  use. 
(Conn«)68. 

Skiiute  qf  flratid9. 

An  agreement  to  reconvev  land  conveyed  as 
security  upon  payment  of  the  debt  is  not  with- 
in the  statute  of  frauds.    (Yt)  616. 
Opti<m. 

An  option  is  denied  specific  performance  for 
want  of  mutuality  in  a  Kentucky  case,  page 
127,  and  also  in  a  Virginia  case,  page  188. 
Alteration. 

An  alteration  in  a  mortgage  made  by  the  at- 
torney who  drew  it,  without  the  knowledjB:e  of 
the  mortgagee  and  with  the  purpose  of  pro- 
curing the  assent  of  the  mortgat^or  and  his 
reacknowledffment,  will  not  invalidate  the  in- 
strument.   (N.  Y.)  210. 

JSesdsaon. 

The  right  to  rescind  a  sale  is  held  in  a  Wis- 
consin case  to  be  lost  by.  the  use  of  a  portion 
of  the  property,  although  it  was  made  for  tbe 
sole  purpose  of  testing  the  question  whether 
it  complied  with  the  contract.  (Wis.)  185. 
A^enUf  contract. 

The  question  of  individual  liability  on  a 
contract  signed  by  agents  or  officers  is  illus- 
trated in  the  case  of  school  directors  who  were 
held  liable  on  a  contract  signed  by  their  in- 
dividual names,  though  they  were  described 
in  the  instrument  as  mem  tiers  of  the  school 
board.    (8.  Dak.)  671. 

Stockbrokerif  contract. 

The  relations  of  a  stockbroker  and  his  cus- 
tomers in  transactions,  carri^  on  in  the  ordi- 
nary mode  of  dealing  in  margins,  are  dis- 
cussed and  analyzed  very  carefully  in  a 
Connecticut  case,  which  reviews  the  author- 
ities to  a  considerable  extent.  (Conn.)  102. 
Bank  matters. 

A  bank  custom  is  held  inoperative  to  make 
the  acceptance  by    its  depositor  operate   as 
payment  as  against  the  drawer,  who  is  not  a 
party  to  the  custom.    (M^ch.)  758. 
Negotiability. 

The  fact  that  a  note  is  made  payable  with 
current  exchange  on  another  place  than  that 
of  payment  is  held,  in  a  Minnesota  case  re- 
viewing the  conflicting  decisions,  not  to  defeat 
its  negotiability.  (Minn.)  178, 
Buretiee, 

Sureties  on  a  sheriff's  bond  are  held,  by  a 
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Tennessee  decision,  to  be  not  liable  for  wrong- 
ful acts  dona  under  a  process  which  was  void 
upon  its  face.    (Tenn.)  788. 

A  breach  of  warranty  in  the  principal  con- 
tract is  held  not  available  to  a  surety  on  a 
note  given  for  the  purchase  price.    (Cal.)  406. 

Suretyship  for  a  surety  is  discussed  in  a 
Connecticut  case  on  a  claim  for  contribution 
between  apparent  joint  and  several  makers  of 
a  note,  both  of  whom  were  sureties,  and  one 
of  whom  claimed  to  be  a  surety  only  for  the 
other  surety.    (Conn.)  247. 

PubUe  poUcy. 

The  question  of  public  policy  in  respect  to 
contracts  touching  the  action  of  public  officers 
is  discussed  with  a  very  extensive  collation  of 
illustrations  in  a  New  Jersey  case,  in  which  a 
combination  between  two  rival  newspapers  to 
alternate  and  divide  the  profits  of  public  print- 
ing was  held  void.  (N.  T.)  617. 
Contract  with  attorney. 

The  voidable  nature  of  an  agreement  pend- 
ing litigation  to  give  an  attorney  a  part  of 
the  proceeds  thereof  for  his  services  is  declared 
in  an  Illinois  case  which  distinguishes  such  an 
agreement  from  one  made  at  the  time  of  em- 
ploying the  attorney.  (111.)  866. 
Onaraniy. 

The  intoxication  of  a  person  from  whom  a 
euaraoty  was  obtained  by  fraud  is  held  to  be  no 
defense  as  against  one  to  whom  the  guaranty 
was  addressed  who  has  acted  upon  it  In 
good  faith  to  his  prejudice.  (N.  T.)  409. 
Building  ratriction. 

A  case  involving  the  consideration  of  the 
words  "a  single  dwelling"  in  buildine  restric- 
tions holds  that  they  mean  a  single  building 
and  not  a  dwelling  for  a  single  family,  and 
will  permit  a  flat  or  apartment  house  on  the 
lot.    (n.)  891. 

See  also  supra,  I.  as  to  statutory  restriction. 
Lease, 

The  tenant's  liability  to  pay  rent  is  held  ter- 
minated on  condemnation  of  the  whole  estate 
in  the  premises.    (U1.)  212. 

Of  stall  in  market. 

The  rights  of  a  lessee  of  a  stall  in  a  public 
market  are  discussed  in  a  Pennsylvania  case, 
which  denies  him  any  damages  on  condemna- 
tion of  the  property.    (Pa.)  224. 
Water  company. 

The  liability  of  a  water  company  to  a  person 
whose  property  is  destroyed  on  account  of  its 
failure  to  furnish  water  as  required  by  the  or- 
dinance giving  the  franchise,  ia  denied  in  a 
Nebraska  case.    (Neb.)  658. 

Compuisory  service. 

The  right  to  compel  service  from  a  gas  com- 
pany is  affirmed  in  an  Indiana  case,  notwith- 
standing the  applicant  was  already  receiving 
gas  from  another  company.    (Ind.)  689. 
Carriers. 

The  liability  of  a  carrier  for  conversion  of 

goods  is  discussed  in  an  Ohio  case  in  which 
rearms  were  carried  away  from  their  destina- 
tion in  order  to  prevent  them  from  coming 
into  the  hands  of  strikers  during  a  time  of  ex« 
dtement.    (Ohio)  117. 
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A  8treet-rar  passeoger  cannot  be  ejected  for 
failure  to  put  his  fare  in  the  box  on  receipt  of 
a  package  containing  only  forty-five  Instead  of 
fifty  cents  In  excbanoe  for  a  fifty-cent  piece, 
although  be  is  assured  that  the  mistake  will  be 
corrected  at  the  company's  office.  (Ey.)  649. 
Steeping  ears. 

The  liability  of  a  sleeping  car  company  is 
held  in  a  Tennessee  case,  contrary  to  a 
Nebraska  case  in  6  L.  R.  A.  809,  to  be  not  that 
of  a  common  carrier  or  innkeeper:  but  the 
company  is  held  liable  for  money  stolen  by  its 
porter.    (Tenn.)  298. 

The  liability  of  carriers  as  to  passen$:er8  on 
sleeping  cars  is  also  presented  in  a  case  as  to 
ejecting  a  passenger  from  a  berth.  (U.  8,  C. 
C.  App.)  289. 

Ineuranee. 

A  policy  against  loss  by  accident  or  explosion 
is  held  not  to  cover  an  explosion  of  starch  dust 


caused  by  an  attempt  to  put  out  a  fire,  where 
the  policy  excludes  loss  by  Are.    (U.  8.  C.  C. 


App.)  672. 
Thei 


provision  for  suit  within  twelve  months 
after  the  fire  in  an  insurance  policy  is  held  ia 
Wisconsin  to  mean  within  twelve  months  from 
the  date  of  the  fire  and  not  from  the  ascertaining 
of  the  loss.    (Wis.)  748. 

The  question  of  insurable  interest  in  life  ap- 
pears in  a  Wisconsin  case,  which  decides  that 
one  to  whom  a  policy  is  made  payable  on  ex- 
press agreement  to  hold  the  proceeds  as  trustee 
cannot  repudiate  this  agreement  after  receiving 
payment  of  the  policy,  on  the  ground  that  the 
beneficiaries  haa  no  insurable  interest.  (Wis.) 
747. 

CHioking  to  death  in  an  attempt  to  swallow 
food  is  held  to  be  caused  by  "external,  violent^ 
and  accidental  means,    (f  y.)  651. 


ILL  Ck>BPOBATioirs  ahd  AseociATiONa. 


A  single  stockholder  is  held  sufficient  to 
constitute  a  quorum  at  a  regular  meeting  of  a 
corporation,  in  the  absence  of  any  provision  to 
the  contrary.    (Minn.)  174. 

The  doctrine  that  the  director  of  an  insolv- 
ent corporation  cannot  obtain  a  preference 
over  other  creditors  is  affirmed  in  a  South  Car- 
olina case,  in  which  the  corporation  consisted 


of  but  two  persons,  who  were  both  directors 
and  officers,  and  unanimously  voted  that  one 
should  confess  Judgment  for  the  corporation 
to  the  other.    (N.  C.)  600. 

The  use  of  an  improper  firm  name  in  viola- 
tion of  statute  is  held  not  to  bar  the  recovery  of 
a  debt  to  the  firm.    (La.)  772. 


lY.  DOMBSnC  RBLATI01T& 


Adoption, 

The  validity  of  a  proceeding  for  the  adoption 
of  a  child,  when  attacked  by  persons  claiming 
the  estate  of  the  adopting  father,  is  upheld,  af 
though  a  statutory  provision  that  the  child 
slioufd  be  examined  by  the  court  was  not  com- 
plied with.    (Oal.)880. 

But  the  question  of  the  validity  of  the  pro- 
ceedings for  the  adoption  of  a  child  without 
notice  to  the  parent  is  considered  in  a  Wiscon- 
sin case,  which  holds  such  proceeding  to  be  a 
nullity,  so  far  as  the  parent  is  concerned. 
(Wis.)  488. 

Marriage  of  minor. 

Marriage,  notwithstanding  a  statute  operat- 
ing to  teftninate  guardianship  of  a  minor,  is 
held  not  to  make  a  girl  under  twenty-one  of 
legal  age  for  the  purpose  of  receiving  property 
under  a  will.    (N.  M.)  699. 

Marriage  in  mistaken  helitf  of  right. 

The  unusual  question  of  the  effect  of  a  mar- 
riage after  divorce  nisi  but  before  it  became 
abM)lute,  in  the  mistaken  belief  that  the  divorce 
was  absolute,  is  held  to  defeat  the  right  to 
have  the  decree  made  absolute,  if  the  belief 
was  merely  a  mistake  of  law,  but  not  if  it  was 
due  to  a  mistake  of  fact  without  negligence  or 
moral  fault.    (Mass.)  97,  100. 

Reliance  upon  an  attorney's  statement  that 
a  divorce  had  been  granted  and  upon  an  al- 


leged copy  of  the  decree  which  he  showed,  will 
not  make  plaintiff's  cohabitation  under  a  sub- 
sequent marriage  before  the  divorce  is  actually 
granted  innocent  or  prevent  it  from  barring  a 
right  to  the  divorce.  (IlL)  887. 
Alimony. 

A  separate  suit  for  alimony  is  held  to  be 
barred  by  an  absolute  divorce  for  the  wife's 
wrong,  previously  granted,  allowing  both  par- 
ties to  remarry.    (Ala.)  677. 

The  power  to  give  temporary  alimony  in 
addition  to  suit  money  to  a  wife  pending  a 
suit  for  separate  maintenance  under  the  niinois 
statute  is  not  defeated  by  the  fact  that  she  has 
separate  property  if  the  income  of  this  is  less 
than  is  necessary  to  maintain  her  comfortably 
in  the  station  to  which  «he  has  been  accQ8> 
tomed.    (IlL)  810. 

Loan  to  wife  for  neeeesaries. 

Money  loaned  to  a  wife  to  purchase  neces- 
saries is  held  not  to  create  a  valid  charge 
aeainst  the  husband,  —  especially  where  the 
statutes  provide  a  way  by  which  she  can  obtain 
funds  from  him  upon  petition  to  a  court. 
(Mass.)  678. 

Action  for  loss  of  toif^s  baggage. 

A  husband  is  held  entitled  to  recover  for  the 
loss  of  his  wife's  baggage,  where  she  was  trav- 
eling with  him  on  tickets  which  he  bought  and 
he  bad  the  checks  for  the  baggage.    (Fla.)  487. 


V.   FiDUCIARISS  AND  RbFRBSBNTATIYES. 


The  effect  of  notice  to  a  sub-agent  is  dis- 
cussed in  a  case  which  imputes  such  notice  to 
the  principal.    (S.  C.)  840. 

The  trust  relation  of  an  agent  to  his  princi- 
21  L.  R.  A. 


pal  is  clearly  illustrated  In  a  Florida  caw, 
which  holds  that  a  purchase  by  an  agent  for 
himself  in  violation  of  his  duty  to  his  princi- 
pal,makes  him  a  trustee  for  the  latter.  (FU.)  64. 


jOoecutar  under  invalid  will. 
The  right  of  ao  executor  to  represent  a  de- 
cedent's estate  a«  defendant  In  foreclosure 
where  the  will  has  heen  probated  but  la  in  fact 
faiTalid  because  revoked  dy  marriage  is  denied 
in  a  Florida  case  although  by  statute  the  pro- 
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bate  is  prima  facie  eridenoe  of  the  validity  of 
the  will  and  if  the  will  had  been  valid  bis  au- 
thority would  have  been  complete  and  the  beir 
would  have  been  bouiid  by  the  decree  of  fore* 
closure.    (Fhi.)  146. 


VI.  ToBTS;  Nbgugkhcb. 


Procuring  wrongful  appearance  for  infant  in 
suit. 
Conspiring  to  make  infants  parties  to  an  ac- 
tion without  lawful  authority  is  held  to  create 
a  liability  for  the  damages  caused  them.  (N. 
G.)862. 

Falie  impHeonment, 
The  order  of  an  officer  of  special  and  limited 
jurisdiction  to  hold  defendant  to  bail  in  a  civil 
aciion  for  libel  is  held  to  be  no  protection 
whatever  to  the  plaintiff  when  sued  for  false 
imprisonment,  if  the  affidavit  for  the  order 
showed  that  the  alleged  libelous  matter  was 
absolutely  privileged.    (Mich.)  278. 

Libel 

A  somewhat  notable  libel  case,  in  which 
language  strictly  true  is  held  actionable,  is  one 
where  a  circular  letter  stating  that  a  former 
eraplovS  was  no  longer  in  the  writer's  employ, 
and  askine  that  no  recognition  be  given  him 
on  the  wnter's  account  was  held  libelous  on 
the  ground  that  the  purpose  was  not  to  protect 
the  writer  or  his  customers,  but  to  injure  the 
former  em  ploy6.    (La. )  502. 

False  charges  of  crime  against  a  csndidate 
for  office  are  not  privileged;  and  the  fact  that 
they  are  copied  from  another  newspaper  is  no 

iustification,  although  it  may  reduce  danuiges 
»y  showing  lack  of  malice.    (Or.)  498. 

The  liability  of  a  town  for  libel  in  publish- 
ing the  report  of  an  investigating  committee  is 
denied  in  a  Massachusetts  case  on  the  ground 
that  it  acted  aa  a  political  body  and  as  part  of 
the  government  In  making  the  publication. 
(Mass.)  600. 

Belling  dangerous  food. 
For  selling  meat  which  is  dangerous  for  use, 
the  seller  is  held  liable  in  case  he  knew  of  its 
dangerous  condition,  or  could  have  known  of 
it  with  reasonable  care.    (Mich.)  189. 


The  validity  of  a  boycott  consisting  merely 
of  an  agreement  of  dealers  not  to  de^  with  a 
person  violating  certain  regulations  is  upheld 
in  a  Minnesota  case.    (Minn.)  887. 

Inducing  breach  of  contract. 
The  malicious  inducement  of  another  person 
to  break  a  contract  is  held  not  to  be  actionable 
in  a  California  case.    (Oal.)  283. 

Negligenee  in  temptation  to  children, 
A  Massachusetts  case  holds  that  a  street  rail- 
way company  is  not  liable  to  children  injured 
by  playing  on  a  street  car  left  in  the  street, 
even  if  the  company  knew  that  children  were 
attracted  by  it;  and  also  that  the  youth  of  the 
children  does  not  prevent  their  contributory 
negligence    from    constituting    %     defense. 

(ALasa*^  440. 

91L.R.A. 


neglisence  in  respect  to 
ved  In  a  Wisconsin  case 


Hole  in  ice  near  line  cf  travel. 

The  rule  that  damage  must  concur  with 
negligence  in  order  to  create  a  right  of  action 
is  illustrated  by  a  decision  that  a  hole  in  ice 
near  a  line  of  public  travel,  not  guarded  as  re- 
quired by  statute,  will  not  create  a  liability,  if 
the  required  guard  would  not  have  prevented 
the  loss.    (Vt.)  728. 

rceonwtlk. 

The  liability  of  a  municipality  for  ice  on  a 
sidewalk  is  denied  in  a  Wiscoosin  case,  where 
it  was  due  entirely  to  the  action  of  the  ele- 
ments and  was  only  an  inch  or  two  thick, 
covering  only  a  part  of  the  walk.  (Wis.)  268. 
Sudden  stopping  of  procession. 

The  sudden  stopping  of  a  street  car  at  a 
crossing,  causing  damage  to  one  carriage  in  a 
funeral  procession  by  another,  is  held  to  make 
the  street-car  company  liable  for  the  damage. 
Wis.)  721. 

Imputed  negligence. 

The  doctrine  of  iooputed  negligence  in  re- 
spect to  infant  p1ainti£»  in  negligence  cases  is 
repudiated  by  the  supreme  court  of  Illinois. 
(DL)  76. 

Negligent  fires. 

The  Question  of  negligei 
prairie  nres  is  Involvei 
which  holds  that  a  person  may  be  negligent  in 
failing  to  bum  the  grass  around  his  stacks  in 
order  to  protect  them  from  an  approaching 
flre.    (Wis.)  265. 

Kicking  cars. 

Shunting  or  kicking  cars,  which  is  usually 
held  to  be  negligence,  is  held  not  to  be  so  aa 
matter  of  law  in  a  railroad  yard,  where  the 
trains  are  made  up  and  the  emp1ov6s  are  ac- 
customed to  the  practice.  (Mich.)  660. 
Fence  or  screen  at  depot. 

The  claim  that  a  railroad  company  is  guilty 
of  negligence  in  failing  to  have  a  fence  or  screen 
to  prevent  frightening  horses  at  a  railroad 
depot  by  trains  is  presented,  but  denied,  in  a 
Michigan  case.    (Mich.)  885. 

Injury  to  passenger. 

Jumping  from  a  train  in  motion  which  baa 
not  stopped  a  reasonable  time  is  held  not  ne- 
cesAarilv  negligent  on  the  part  of  a  passenger, 
(Cal.)  854. 

The  question  of  the  negligence  of  a  member 
of  a  theatrical  company  in  riding  in  the  show 
car  is  presented  in  an  Iowa  case,  in  which  it 
was  held  to  be  a  question  for  the  jury,  under 
the  circumstances.  (Iowa)  559. 
Speed  of  train. 

Excessive  speed  of  a  train  is  held  not  to  bo 
the  proximate  cause  of  the  death  of  a  boy  at- 
tempting to  catch  on  for  a  free  ride.  (Ala.) 
816 
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VII.  Pbofbrtt  Rights;  Libmb;  Gifts. 


Seat  in  stock  exchange. 

A  seat  in  a  stock  exchange  is  beld  not  sub- 
lect  to  levy  and  sale,  where  a  membership  can 
be  had  only  by  election  and  the  members  have 
DO  title  to  property  until  after  dissolution. 
(CaJ.)  899. 

Tree^ 

Trees  overhanging  boundaries  are  held  to  be 
a  nuisance  as  to  the  overhanging  branches 
which  may  be  removed.    (Mich.)  '^. 

j  Judicial  tale. 

The  protection  of  a  Judgment  creditor  as  a 
bona  fide  purcliaser  at  a  sale  under  his  own 
judgment,  is  discussed  at  much  length  in  an 
Important  California  case.    (Cal.)  88. 
Hofneetead. 

The  right  of  the  surviving  wife  to  dispose 
by  will  of  the  family  homestead  is  upheld  in  a 
IHorida  case.    (Fla.)  889. 

Lease  to  dowreee. 

The  effect  of  a  lease  to  one  entitled  to  dower, 
which  has  not  been  assigned,  is  declare<l  in  an 
Illinois  case,  basing  the  decision  on  early  Eng- 
lish authorities,  to  estop  the  lessee  from  claim- 
ing dower  in  such  premises.  The  court  says 
it  has  been  referred  to  in  no  case  decided  in 
this  country  where  the  question  has  arisen. 
(Dl.)  484. 

Damaffesfor  detention  qf  dower. 

The  right  to  damages  for  detention  of  dower 
in  land  aliened  duriog  the  husband's  lifetime  is 
held,  in  a  Florida  case,  to  be  a  mere  incident  of 
the  principal  right  which  cannot  survive  the 
death  of  the  widow  pending  suit  for  admeas- 
urement of  dower;  and  it  is  also  held  that  the 
right  to  mesne  profits  for  detention  of  dower, 
if  recoverable  at  all  against  the  husband's 
alienee,  begins  only  on  a  refusal  of  the  widow's 
demand.    (Fla.)  180. 

Rights  of  nonresident  widow. 

The  construction  of  statutes  of  exemption  in 
favor  of  residents  only  is  applied  to  a  Tennes- 
see statute  giving  a  year's  support  to  the  wid- 
ow of  a  deceased  person,  and  it  is  held  that 
the  widow  of  a  nonresident  is  excluded. 
(Tenn.)  241. 

Liability  of  heir. 

The  liability  of  an  heir  or  devisee  to  credi- 
tors of  the  decedent  being  defined  by  the  New 
Jersey  statutes  with  reference  to  the  question 
whether  or  not  he  has  aliened  the  property,  it 
Is  beld  that  a  prior  Judgment  and  levy  by  his 
individual  creditor  is  not  an  alienation.  (N. 
J.)  89. 

Adverse  possession  over  boundary. 

The  question  of  adverse  possession  of  land 
occupied  under  a  mistake  as  to  the  true  bound- 
ary is  considered  in  a  Maine  case,  which 
makes  the  adverse  possession  depend  on  the 
intention  to  claim  beyond  the  true  line.  (Me.) 
829. 

Adverse  possession  of  burial  lot. 

The  use  of  a  lot  for  burial  purposes  with 
gravestones  indicating  the  use  is  held  to  con- 
stitute adverse  possession  by  which  an  ease- 
ment for  that  purpose  may  be  acquired.  (Ey.) 
96. 
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Mortgage  of  building. 

A  mortgage  by  a  lessee  of  land  for  tweotf 
years  is  held  to  cover  a  brick  yeneered  build- 
ing which  was  to  be  taken  on  the  termination 
of  the  lease  by  the  lessor  at  an  appraised  yalne, 
which  the  lessee  bound  himself  to  rebuild  if 
burned.    (Iowa)  847. 

Dividend  on  trust  mortgage, 

A  somewhat  peculiar  case  of  distribution  of 
the  proceeds  of  a  trust  mortgage  among  par- 
ties whose  claims  are  secured  tnereby,  when 
the  total  amount  is  insufiScient  to  pay  in  full. 
is  furnished  in  a  case  in  which  one  party  bad 
receiyed  from  other  sources  a  part  of  his  claim, 
but  it  was  held  that  he  was  entitled  to  divi- 
dend on  the  whole  amount,  provided  that  be 
should  receiye  no  more  than  the  amount  re- 
maining due.    (Mich.)  822. 

Riparian  rights. 

State  law  is  held  to  govern  the  <piestion  of 
riparian  rights,  although  property  is  held  un- 
der a  grant  from  the  United  States.    (Ala.)62. 
Rights  in  water  of  stream. 

The  right  to  take  water  from  a  stream  for 
the  supply  of  a  village  through  which  it  flows 
is  contested  in  a  Vermont  case  by  a  water  com- 
pany having  a  reservoir  lower  down  the  stream 
for  the  supply  of  another  village,  and  it  is  held 
that  a  supply  for  all  necessary  uses  in  the  up- 
per village  may  be  taken,  even  if  it  deprives 
those  below  of  water.    (Vt.)  789. 

Boundary  on  waters;  accretions. 

An  interesting  application  of  the  law  as  to 
boundaries  on  watercourses  and  accretion  is 
furnished  in  a  Missouri  case,  where  the  bed  of 
a  former  channel  of  the  Missouri  river,  which 
had  shifted  its  course,  and  the  title  to  an  island 
which  had  been  formed  in  the  river  channel, 
and  of  accretions  which  connected  it  with  the 
shore,  were  in  question.  (Mo.)  800. 
Division  of  waJUt  front. 

An  exceedingly  important  decision  by  a 
Wisconsin  court  is  made  in  respect  to  the  di- 
vision between  coterminous  riparian  owners 
of  the  land  under  shallow  water  alone  an  ir- 
regular water  front  for  their  use  for  dockage 
and  wharfage  purposes.  (Wis.)  778. 
BurfoMwaUTS, 

Rights  in  surface  waters  are  discussed  in  the 
case  which  applies  in  an  extreme  form  the 
right  to  relieve  one's  land  of  surface  waters. 
(111.)  811. 

The  right  to  obstruct  the  flow  of  surface 
water  in  order  to  keep  it  from  coming  upon 
one's  land  is  denied  in  Oalifomia,  and  the  rule 
extended  to  include  seepage  water  coming 
through  a  levee  along  the  river.    (Cal.)  593. 

The  rule  as  to  obstruction  of  surface  water, 
in  Iowa,  is  based  on  the  principle  that  one  may 
improve  his  own  land  as  he  pleases,  with  the 
modification  that  he  nlust  not  unnecessarily 
injure  his  neighbor.  (Iowa)  606. 
lAens. 

Labor  in  the  performance  of  one's  own  sab- 
coo  tract  together  with  those  employed  by  him 
does  not  make  him  a  laborer  within  the  mean 
ing  of  a  statute  giving  liens  to  laborers  em- 
ployed in  building  a  railroad.    (Me.)  528. 


COevzii 

The  fact  that  labor,  to  be  the  basia  for  a  me- 
chanic'a  lien,  must  baye  been  rendered  under 
an  express  or  implied  contract  for  compensa- 
tion is  illustrated  in  a  case  which  denies  that 
a  trifling  ser?ice.  rendered  as  a  courtesy,  can 
be  regaided  as  labor,  even  to  saye  a  right  to  a 
lien  for  prior  services,  where  the  time  for  fil- 
ing a  statement  has  expired.    (Me.)  714. 

The  right  to  a  lien  for  repairs  made  under  a 
contract  with  a  lessee,  whose  lease  is  forfeited 
for  nonpayment  of  rent,  is  denied  in  an  Illi- 
nois case,  applying  the  rule  that  a  lieo  can 
bind  only  the  leasehold  interest;  and  a  claim 
for  an  equitable  lien  is  also  denied.  (111.)  489. 
Innketper^M  lien. 

The  lien  of  an  innkeeper  is  held  to  extend 
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to  goods  in  possesAion  of  a  guest  under  a  con- 
tract of  purchase  but  belonging  to  a  stranger, 
where  the  innkeeper  has  no  notice  of  this  fact. 
(Minn.)  229. 

Gift. 

An  intended  gift  by  assignment  of  a  mort- 
gage is  denied  effect  as  a  declaration. of  trust 
where  it  cannot  operate  as  a  gift  for  lack  of 
delivery.    (N.  Y.)  893. 

ChariiabU  gift  for  library. 

A  case  of  great  importance  involving  the 
validity  of  a  gift  for  a  free  public  library  is 
decided  in  favor  of  the  gift,  although  provis- 
ions for  incorporating  a  library  corporation 
might  be  regarded  as  within  the  rule  against 
perpetuities,  or  illegal    (111.)  454. 


YIIL  Civil  Rbmxddbb;  Ruues  and  PRDvciFLBa 


The  doctrine  that  a  debtor  is  entitled  to  use 
bis  time,  talents,  and  industry  as  he  pleases 
and  bestow  his  services  gratuitouf>ly,  even  in 
the  management  of  his  wife's  business,  is  up- 
held in  a  Wisconsin  case,  with  a  review  of  the 
authorities.    (Wis.)  828. 

Suit  bp  nanruident  lunatic. 

The  fact  that  a  lunatic  is  a  nonresident  is 
held  insufficient  to  prevent  a  suit  by  him  with 
%  guardian  ad  litem.    (Minn.)  675. 

Contempt  a»  affecting  remedy. 

The  rule  that  a  party  in  contempt  will  not 
be  allowed  to  prosecute  his  case,  is  held  not  ap- 
plicable to  a  defendant,  and  therefore  it  is 
held  that  neglect  to  pay  alimony  according  to 
%  decree  will  not  shut  out  a  defendant  from 
defending  a  suit  for  divorce.  (HI.)  387. 
Poeteuion  to  give  right  of  action. 

A  passenger  having  the  money  of  another  in 
bis  charge  for  the  Journey  is  held  entitled  to 
recover  from  a  sleeping  car  company  by  whose 
porter  it  was  stolen.    (Tenn.)  298. 

See  also  eupna^  lY.,  as  to  action  by  husband. 
Trover. 

A  former  decision  in  South  Carolina  that 
goods  damaged  during  tran8|>ortation  may  be 
recovered  in  trover  vdthout  payment  of  the 
freight  charges  seems  to  be  doubted  by  a  re- 
cent decision  in  that  state,  which  in  any  event 
denies  such  right  of  action  without  proof  that 
the  damages  are  equal  to  or  more  than  the 
freight.    (S.  C.)  123. 

Seplevin. 

Repayment  of  money  paid  on  a  sale  induced 
by  fraud  is  held  not  necessary  before  bringing 
suit  in  replevin.    (R.  L)  206. 

Action  for  death. 

That  a  husband  is  not  of  his  wife's  next  of 
kJn  is  decided  in  a  Kansas  case,- which  also  de- 
nies him  any  right  to  damages  for  the  death 
of  his  wife,  where  the  statutes  give  damages 
for  death  to  widow  and  children,  or  next  of 
kin.    (U.  S.  C.  C.  App.)  818. 

The  right  of  a  widow  who  has  no  children 
to  compromise  an  action  bv  the  administrator 
for  her  sole  benefit,  bsMa  on  the  wrongful 
death  of  her  husband,  is  denied  on  the  ground 
that  the  damages  to  be  recovered  would  be 
chargeable  with  the  expenses  of  administration 
«nd  of  attorney's  fees,    (Ind.)  158. 


Qamiehing  debt  to  nonresident. 

The  question  of  jurisdictiou  to  enforce 
claims  against  nonresidents  by  attaching  in 
some  form  debts  due  them  from  residents  of 
the  state  is  discussed  with  much  force  in  a 
Wisconsin  case  in  which  the  situs  of  the  debt 
for  such  purpose  is  declared  to  be  at  the  resi- 
dence of  the  debtor.  (Wis.)  161. 
lniun4stion. 

A  suit  in  another  state  on  a  claim  against  an 
intesute  barred  bv  statute  at  bis  domicil  is 
held  not  inequitable  and  an  injunction  against 
it  was  refused.    (HI.)  71. 

The  power  to  grant  an  inlunction  against 
criminal  proceedings  is  denied  in  a  Mississippi 
case,  although  a  disputed  property  right  was 
involved  th^n.    (Miss.)  84. 

An  injunction  against  a  prospective  ouisanoe 
is  denied  in  respect  to  an  open-air  pleasure  r&> 
sort  and  beer  garden,  on  the  ground  that  such 
use  will  not  necessarily  constitute  a  nuisance. 
(Ky.)  669. 

Set-off. 

The  rule  that  a  persooal  demand  cannot  be 
set  off  agaiost  a  mortgage  is  applied  in  a  suit 
in  equity  brought  to  redeem  from  the  mort- 
gage by  setting  up  a  persouai  demand.  (N.  J.) 
821. 

The  right  of  set-off  between  an  insoWent 
bank  and  its  debtor  is  denied  in  a  Michigan 
case,  where  the  debt  to  the  bank  was  due  at 
suspension,  and  the  debtor  subsequently,  but 
before  appointment  of  a  receiver,  procured  a 
certificate  of  deposit  from  another  person. 
(Mich.)  280. 

Damageefor  mental  euffering. 

The  right  to  recover  damages  for  mental 
suffering  on  account  of  default  in  delivering  a 
telegram  is  denied  in  a  Florida  case,  in  which 
the  conflicting  decisions  are  very  exhaustively 
reviewed.    (Fla.)  810. 

Likewise  the  circuit  court  of  appeals  in 
Texas,  in  an  elaborate  review  of  the  authori- 
ties, repudiates  the  Texas  doctrine  allowing 
damag^  for  mental  anguish  on  account  of 
negligence  in  the  transmission  of  a  telegram; 
and  also  holds  that  the  one  to  whom  the  mes- 
sage was  sent  has  no  right  of  action,  where  it 
was  sent  and  paid  for  by  another  and  no  privity 
on  his  part  ia  shown,  or  even  that  it  was  for 
his  benefit.    (U.  &  0.  C.  App.)  706. 
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Exeeuiion  sale. 

A  sale  of  land  under  execution  for  costs  of  a 
proceeding,  in  which  the  owner  was  fraud- 
ulently made  a  party  without  his  knowledge  is 
held  binding  in  favor  of  an  innocent  purchaser 
at  the  sale,  although  the  price  was  inadequate. 
(N.  C.)  848. 

Delay  to  drfeat  adminietration. 

The  delay  of  a  creditor  for  more  than  ten 
years  after  the  death  of  the  debtor,  who  left 
the  state  after  the  naaturity  of  the  debt  and 
did  not  return,  to  apply  for  administration  or 
take  any  steps  to  collect  his  debt,  is  held  fatal, 
where  his  right  to  administration  could  have 
been  asserted  fifty  days  after  the  death.  (Kan.) 
650. 

Chndusiveneee  cf  probate. 

Probate  of  a  will  after  a  contest  before  a 
Jury  is  held  to  be  conclusive  against  collateral 
attack  by  a  party  to  the  proceeding  on  the 
question  of  testamentary  capacity.     (Mass.) 

JBkidenee. 

Evidence  of  a  custom  among  banks  Is  held 
inadmissible  to  show  that  a  blank  indorsement 
of  a  check  upon  another  bank,  followed  by  a 
credit  for  the  amoant.  was  intended  to  consti- 
tute a  taking  of  the  check  for  collection  merely. 
(Iowa)  440. 

The  question  of  the  admissibility  of  evidence 
of  prices  paid  for  similar  propertv  is  discussed 
in  an  Illinois  case,  in  which  evidence  of  the 


R6bum6  of  Decisions. 
(Gbiminax*  Law  ajxh  PsAonoa.) 

prices  paid  by  a  railroad  company  for  other 
parcels  of  land  taken  for  its  right  of  way  is 
held  not  admissible  as  to  the  value  of  land  con- 
demned, because  the  prices  paid  by  the  com- 
pany in  such  a  case  may  be  regarded  as  paid 
upon  a  compromise,  even  if  prices  paid  on  or- 
dinary sales  were  to  be  held  admissible.  (UL) 
873. 

Preiumption  a$  to  late  of  eieter  etate. 

The  presumption  as  to  the  law  of  a  sister 

state  is  held  to  be  that  it  is  the  same  as  that  of 

the  forum,  where  its  Jurisprudence  was  not 

derived  from  the  common  law.    (Ark.)  467. 

Contradicting  own  witneu. 

The  right  to  prove  previous  statements  of 
one's  own  witness  to  contradict  his  testimony 
is  held  to  be  within  the  discretion  of  the  court, 
by  a  Minnesota  case,  which  holds  that  the  old 
rule  to  the  contrary  is  unreasonable.  (Minn.) 
418. 

Privilege  <f  party  or  ioitnen. 

The  exemption  nom  process  of  a  party  or 
witness  is  held  not  to  extend  to  one  merely 
passing  through  the  state  to  attend  court  in  an- 
other jurisdiction.    (U.  8.  C.  C.  D.)  819. 
Pritdlege  of  extradited  person. 

The  doctrine  that  a  person  brought  from  an- 
other state  under  extradition  procaines  is  not 
exempt  from  prosecution  for  other  offenses  ia 
extended  in  a  late  Minnesota  case  to  denying 
him  an  exemption  from  civil  proceedings  while 
in  its  custody.    (Minn.)  283. 


IX.  ChtDcmAii  Law  aub  Pbaotigb. 


The  rule  that  a  person  cannot  be  compelled 
to  incriminate  himself  is  applied  to  a  proceed- 
ing for  contempt  of  an  injunction.    (Cal.)  761. 

Allowing  the  trial  in  a  criminal  case  to  pro- 
ceed upon  a  plea  of  not  guilty  before  the  same 
Jury  that  has  disagreed  upon  a  special  issue  as 
to  insanity  is  held  to  be  a  fatal  error.  (Wis.) 
402. 

Indictment. 
The  sufflciencv  of  statutory  words  in  an  in- 
dictment is  considered  in  a  case  as  to  prizefight- 
ing.   (Mich.)  287. 

Jurisdiction. 
The  Jurisdiction  of  state  courts  to  punish 
crimes  committed  on  Indian  reservations  is 
discussed  in  a  Minnesota  case,  In  which  an  In- 
dian is  held  not  punishable  under  the  state 
law  for  the  crime  of  adulterv  committed  on 
the  reservation,  but  that  a  haff  breed  woman, 
not  sustaining  any  tribal  relation,  with  whom 
the  offense  was  committed,  was  subject  to  the 
state  law.  (Minn.)  VSk 
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Druggies  sale  of  liquors. 

The  effect  of  a  physician's  certificate  to  Jus* 
tify  the  sale  of  liouors  by  a  druggist  is  dis- 
cussed in  a  Massacbussetts  case  which  requires 
good  faith  on  the  part  of  the  druggist  as  well 
as  the  purchaser.  (Mass.)  449. 
Seduction. 

Marrying  the  prosecuting  witness  bars  a  pros- 
ecution for  seduction,  even  if  the  marriage  is 
entered  into  merely  to  avoid  punishments 
(Ind.)  788. 

Priu  fghting. 

What  constitutes  prize  fighting  is  considered 
in  a  Michigan  case  which  holds  that  an  intent 
to  do  some  bodily  harm  to  the  contestant  and 
an  expectation  of  reward  to  be  gained  by  the 
contest  are  necessary.  (Mich.)  1^7. 
JUegtU  possession  qfflsh. 

The  Oregon  act  to  protect  salmon  daring 
close  seasons  is  held  not  to  be  violated  by  hay- 
ing them  in  possession,  or  offering  them  for 
sale  during  such  seasons,  if  they  were  caught 
when  it  was  lawful  to  catch  thenu    (Or.)  478L 
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Adverse  poMoerion?  in  case  of  Ignoranoe 
or  mistake  as  to  boundary^— claim  and 
occupancy  to  fcoice;  recoflrnitlon  of 
true  line;  effect  of  belief  based  on  mis- 
take: (a)  cases  boldlag  mistake  fatal; 
(b)  oases  boldinff  possession  the  important 
fact;  possession  neoesBary;  necessity  of 
knowledge  or  dispute;  possession  follow- 
ing agreement  as  to  boundary;  aoquies- 
ceooe  in  boundary  ttB 

AUnwion.   SeeWATUia. 

Attorneys;  right  of  women  to  practice  law    701 

Banks?  banking  customs:— as  to  maturity 
and  payment;  demand  and  notice;  as  to 
days  of  grace;  as  to  collections;  as  to 
checks;  miscellaneous  cases  as  to  custom 
and  usage;  necessity  of  knowledge  of  us- 
age; effect  of  usage  to  bind  bank;  what 
suflSoient  to  establish  usage  440 

Bills  and    notes.     See   Pbinoipax<  ajd 

SURBTT. 

Bonds;  suits  on  official  bonds  for  trespasses 
or  unaathorlaed  acts  of  officers  done  colors 
offleli:  liability  of  sureties  where  the  offi- 
cer has  no  writ,  or  acts  under  a  void  writ; 
oppression  In  office;  fraud  of  officer  788 

Bovindary ;  property-rights  in  trees  on  728 

Carriers;  payment  or  tender  of  freight 
charges  as  a  condition  precedent  to  an 
action  of  trover  against  carrier  117 

Uabllity  as  to  passenger  on  sleeping  can— 
(I.)  liability  of  sleeping-car  company:  (a) 
for  baggage;  as  innkeepers;  as  common 
oarriem  for  negligence;  (b)  extent  of  lia- 
bility for  baggage;  effect  of  notice;  (c) 
oontlnuous  passage;  (d)  ejectment  and  re- 
.  fttsal  of  accommodation;  (e)  personal  In- 
juries; (IL)  liability  of  railroad  company  £89 
Injuries  in  getting  on  and  off  raihroad 
trains:— Injuries  received  by  persons  as- 
Blatlng  passengers  on  board  the  cars;  as  to 
rights  of  persons  assisting  pasMngcra  on 
board:  parties  compelled  to  aligbt;  chil- 
dxen  Jumping  on  and  off  trains  in  mo- 
tion; boarding  moving  train;  alighting 
from  moiring  trains:  (a>  generally;  (b) 
alighting  after  being  warned;  (c)  getting 
off  before  train  stops;  (d)  getting  off 
where  train  makes  preliminary  stop; 
(e)  where  train  does  not  stop;  (f)  where 
party  Is  directed  by  conductor  or  em- 
ploy6  to  alight;  (g)  alighting  from  a  train 
in  motion  where  it  had  stopped  suffi- 
cient time  at  station;  (h)  where  time  Is  not 
given  passenger  to  alight  864 

Oase;  liability  for  inducing  another  to  break 
oontract  with  third  person:— fundamental 
principles;  malice  as  gist  of  action;  con- 
tracts generally:  between  master  and 
servant  £88 

CSoaapromlse;  power  to  compromise  action 

for  death  VSB 
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Condition*  See  Rial  Pbophbtt. 

CoBsCitntional  law;  as  to  statutes  restrict- 
ing contracts  and  business:— due  process 
of  law:  (1)  testing  statutes  by  the  unwrit- 
ten  constitution;  (2)  class  legislation;  (8) 
freedom  of  contract;  (i)  contracts  moulded 
by  statute:  (5)  police  restraints  upon  busi- 
ness; (6)  American  legislation  upon  kin- 
dred topics:  (a)  laws  concerning  hours  of 
labor  or  a  day*s  labor,  (b)  statutes  regulat- 
ing time  of  payment  of  wages;  (c)  statutes 
bearing  upon  mode  of  payment  of  wages; 

(d)  statutes  forbidding  or  regulating  con- 
tracts for  the  labor  of  children  or  women; 

(e)  statutes   against  ^'company  stores;** 

(f)  statutes  giving  a  priority  to  claims  of 
certain  laborers;  (g)  miscellaneous  laws 
affecting  the  relations  of  employers  and 
employed;  (7)  Bngllsb  legislation  and  opin- 
ions; (8)  restrictions  placed  by  courts  upon 
freedom  of  contract;  (9)  literature  788 

Contracts;  inducing  breach  of,  see  Cass. 
Bee  also  CoNBnrunoNAi*  Law;  Oftxoh; 
Sals. 

Coroners;  when  ooroner*B  inquest  necessary 
or  propen— second  inquest;  one  Inquest  on 
several  bodies;  locality;  statutory  provi- 
sions 8M 

Corporations;  what  constitutes  a  quorum 
for  a  meeting  of  stockholders:— where 
number  indefinite;  where  number  defi- 
nite; where  **8took**  votes;  presumptions 
as  to  quorum;  modifications  by  statute  or 
by-law  17ft 

Courts*   Bee  Iztdianb. 

Custom.   Bee  Banxb. 

l>eath;  oompromlse  of  action  for  "  '  158 

l>ebtor  and  ereditor;  rights  K>f  creditors 
in  personal  services  of  debtor:— subject- 
ing earnings  not  yet  due;  contracts  to  pay 
debtor  wages  In  advance;  gift  of  services 
by  debtor  generally;  exceptions  and  limita^ 
tions;  products  raised  on  wife's  fftrm;  im- 
provements on  wife's  land  *  888 

I>eseent  and  distribution;  UabQlty  of 
heirs  for  obligations  of  ancestor:— in  gen- 
eral; liability  on  covenant  or  specialty 
debt;  remedy  in  equitir;  conditions  of  suit 
against  heirs;  pleading  and  proof;  parties; 
Judgment;  in  Louisiana  88 

Dower;  right  of  dowress  to  mesne  profits  or 
damages  for  detention  of  dower  180 

Drnp  ;  liability  of  vendor  of,  for  negligence  188 

Eminent  domain;  rights  of  tenants  and 
reversioners  of  property  taken  by:— (L) 
American  cases;  effect  on  liability  for 
rent;  taking  of  part;  damages,  applica- 
tion of;  right  to  an  estimation  of;  license; 
practice;  remedies;  life  tenants,  reversion- 
ers, and  remaindermen;  ground  rents;  (II.) 
English  cases;  life  tenants,  reversioners, 
and  remaindermen;  Jurisdiction;  practice; 

878 


674 
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riffhts  of  tenant  reoeivlnff  proper  notioe 
to  quit;  as  to  duration  of  tenanoy;  effect 
on  the  lease  and  rent;  estimation  and  ap- 
plioation  of  damages  212 

Eridenee;  presumption  as  to  tbe  law  of  other 
Btatest-as  to  statutes;  Interest  and  usury; 
pKsumpdons  as  to  oommon  law  .  407 

Executors    and  administrators*   See 
also  Judgment. 
Blffht  of  nonresident  widow  to  statutory 
allowance  211 

Fires;  liability  for  settlnff  fires  which  spread 
to  property  of  others:-- the  statutory  lim- 
itation of  liability:  neffligenoe  or  miscon- 
duct essential  to  liability:  what  is  neffli- 
ffence  In  such  case;  liability  for  acts  of 
others;  extent  of  liability;  general  rules; 
effect  of  interyeniofir  property;  interven- 
ing building;  effect  of  distance;  effect  of 
time;  statutes;  regulating  prairie  fires: 
timber  fires:  railroad  fires;  notioe  266 

Flats.   SeeWATBBS. 

Food;  liability  of  vendor  in  cases  of  tort  for 
sale  of  unwholesome  food  or  drug:— per- 
sonal damages  from  negligent  sale  of 
drug:  proylsions  sold  to  a  consumer;  food 
for  cattle  189 

Fraud  and  Ik^ndnlent  eonweyanees. 
See  Debtor  and  Cbeditor. 

Gilt;  undelivered  written  transfer  or  assign- 
ment of  property  as  gift:— unsealed  instru- 
ment; sealed  instrument:  delivery  sufll- 
cieot;  delivery  insufficient;  effect  of 
recording;  English  decisions  6B6 

Heirs.   See  Descent  and  DiSTRiBunoir. 

Hifl^hways;  liability  of  municipal  corpora- 
tions for  ice  on  streets  or  sidewalks:— 
foundation  of  liability;  original  liability; 
ordinance;  negligence  in  general;  notice 
of  accumulation,  obstruction,  or  defect; 
reasonable  time  to  remove;  mere  slipperl- 
ness;  accumulations  and  obstructions; . 
ridges  of  snow  and  ice;  structural  defects; 
new  formation;  contributing  causes;  ad- 
joining buildings;  question  for  Jury  SOB 

Husband  and  wife;  suit  for  alimony  after 
decree  of  divorce:— in  general;  limitations 
and  exceptions;  English  cases  697 

Indians;  Jurisdiction  to  punish  crimes  com- 
mitted by  or  against:— crime  In  United 
States  territory;  on  reservations  within 
state  limits;  by  Indians  against  Indians; 
Onited  States  or  territorial  courts;  crime 
committed  by  nontribal  Indian  or  off  from 
reservation;  regulation  of  commerce         160 

Iijiinction;  against  suit  in  f orei«m  Jurisdic- 
tion:—general  principles;  after  final  de- 
cree; pending  proceedings  or  to  prevent 
harassing  suits;  in  case  of  design  to  avoid 
domestic  laws  or  contract;  in  case  of  f  or- 
eijni  defendant  or  propertsr;  in  adminis- 
tration proceedings;  in  insolvency  pro- 
ceedings; attachment  proceedings;  In 
divorce  suits:  before  oonsnl;  rule  in  case 
of  state  courts  Tl 

Against  criminal  proceedings:— proseoa- 
tions  by  the  crown  or  state:  prosecutions 
under  city  ordinances:  (1)  affecting  per- 
sonal right;  (2)  affecting  property  or  fran- 
chises 84 

Ikmkeoperst  Uen  oft— dftrtinotlon  between 
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guest  and  boarder;  what  property  Babjeot; 
property  of  third  persons:  master's  goods 
in  possession  of  servant;  where  several 
are  in  one  company;  how  relation  of  guest 
effected:  waiver  of  lien;  enforcement  of 
lien  » 

Xntozieatlnf  liqnors;  riffht  to  rely  on 
physlcian^s  certificate  in  selling  4tt 

Discretion  in  granting  license :— general 
doctrine:  implied  from  statutory  con- 
struction; the  limit  of  disoretloii;  control 
of  discretion  5BI 

JTiidf^ent;  conclusiveness  of  probate  as  rm 
jtMKeata;— nature  of  the  decree:  Jurisdic- 
tional conoluidvenees  of  the  decree;  con- 
clusiveness generally;  with  respect  to  real 
estate;  facts  established  by  the  decree:  In 
ejectment;  In  chancery;  notice  of  pro- 
ceedings; under  state  statutes  M 
Effect  of  when  obtained  upon  an  anautbor- 
Ised  appearance  by  an  attomey^-a.)  gen- 
eral doctrine  of  authoritT;  (IL)  domestic 
Judgments:  (a)  early  doctrine;  (b)  modem 
practice;  proof  necessary  for  relief ;  na^ 
ture  of  such  Judgments:  void  or  voidable; 
collateral  attack;  relief  In  equity;  fraud 
or  collusion;  several  defendants;  third 
parties;  laches,  negligence,  etc.;  (in.)  for- 
eign and  sister  state  Judgments;  (IT.)  stat- 
utory provisions  811 

JTadieial  sale;  how  far  a  puiohaaer  at  ez- 
ecution  or  Judicial  sale  is  protected  as  a 
bona  fide  purchaser:— who  Is  a  bona  fide 
purchasen  (1)  records  and  want  of  notice: 

(a)  unrecorded  deeds;  (Z»  unrecorded 
deeds  where  purchaser  has  notioe:  (s) 
want  of  notice  to  purchaser,  generally;  (dD 
constructive  nodoe;  (e)  priority  of  record; 
(/)  mortgagee  and  liens;  (a)  vendors*  liens; 
ob  title  of  purchaser  as  affected  by  Irre^ 
ularities:  (a)  Irregularity  of  ofllcer  and 
records  generally;  (Jb)  amount  of  par- 
chase;  (o)  matten  of  description;  (d)  sals 
en  nuuse;  (e)  failure  to  give  bond  tor  In- 
fant*8  land;  (/)  Judgment,  execution,  and 
levy;  (a)  notice  of  sale:  ih)  parties;  (^ 
process;  0)  time  and  place  of  sale;  (It)  want 
of  revivor;  (I)  proceedings  subsequent  to 
purchase;  (m)  where  Judgment  was  satis- 
fied before  sale;  (n)  fiduciary  relation  of 
tbe  purchaser;  (^)  title  acquired:  (4)  com-  • 
pelling  the  purchaser  to  complete  tbe  pur- 
chase: (a)  objection  on  account  of  irreg- 
ularity of  proceedings:  (h)  objections  on 
account  of  doubtful  title:  (e)  incumbran- 
ces; (d)  defect  of  parties;  (e)  apportioning 
the  purchase;  (/)  curing  the  tnie;  (9) 
buildings:  (ft)  possession;  (f)  outlet  from 
premises;  (6)  subrogation:  (a)  subrogation 
on  void  execution  sale;  (b)  subrogation  on 
void  Judicial  sale;  (6)  reimbursement:  (o) 
reimbursement  on  void  execution  sales; 

(b)  reimbursement  at  void  Judicial  sale;  (7) 
recourse;  (8)  reversal:  (a)  purchase  made 
by  party  or  attorney;  (b)  purchase  by 


Xiaadlord  and  tenant.     8e< 

DOHAIV;  HOBTOAOa 

Xaws;  presumptions  as  to,  see  Bvxdbhcb. 
IJbel  and  slaaderi  truth  as  a  defense  to 
libel  or  slander:— effect  of  motives  and 
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ffWiBOiiB',  6iffeot  of  pftrdon  or  diwhtrgo; 
JoBttfloation  as  to  the  whole  of  the  charge: 
jostif  ylDff  as  to  the  Imputation:  justtflca- 
tlon  by  KivtDg  particulars;  Juatlfloatlon 
as  to  Identltj  of  oflimae  chargod;  criminal 
proaecatloDS  forlihel;  pleading  and  pror- 
ing  the  troth  generally;  atate,  oonatita- 
tional,  and  Rtatatory  provisions  ttC 

See  XaroxiOATaro  LniuoBik 

Lden*   See  ImncsBFiBS. 

Ldte  teiuuitg.  See  EKnmiT  DoMAnr.        , 

xJimitetlon  of  aetlong;  effect  of  statutory 
tar  of  principal  debt  on  the  right  to  fore- 
close a  ortgage  or  deed  of  tmsU-CL) 
states  holding  that  limitation  laws  as  to 
debt  do  not  apply  to  mortgage;  (II.)  fed- 
eral decisions;  (IIL)  states  holding  differ- 
ent mle  660 

MasterandaoFvant.  BeeOORBnTDnovAX. 
Law. 

Mesne  profits*   SeeBowsR. 

Mort^a^^   See  also  Lzmhaxxoh  or  Ao- 

TIOVS. 

On.building8  upon  leased  premises:— in  gen- 
era]; priority  of  liens  or  claims  M7 

ICei^lig^eiieet  in  sale  of  food  or  drug,  see 
Food. 
Contributory  negligence  of  parent  or  cus- 
todian as  bar  to  an  action  by  child  for 
negligent  injuriesi—where  the  parentis 
negligence  actlTCly  contributed;  negll- 
gence  in  permitting  the  child  to  stray 
into  danger;  exercise  of  due  care  by  the 
child:  where  defi^ndant  might  have  avoid- 
ed the  injury  after  discovery  of  peril; 
where  child  is  able  to  take  care  of  him- 
self 79 
Denial  of  liability  for  negligence  in  failing 
to  take  precautions  required  by  statute, 
on  the  ground  that  they  would  have  been 
insulBcient  to  prevent  injury:— failure  to 
signal  for  crossing,  etc.;  neglect  to  take 
precautions  to  inevent  injury  to  animals; 
neglect  to  fence  track;  burden  of  proof     TS8 

If  ottce;  effect  of  notice  to  a  subagenu— gen- 
erally; to  insurance  agent  840 

Oflteenk  See  BoHiMk 

Optloni  rights  conferred  by  a  **refU8sl**  or 
**optlon:**— <L)  the  contract  and  its  va- 
lidity; the  early  Bnglish' doctrine;  modem 
▼lews  of  thesubject;  acceptance  of  an  of- 
fer makes  a  contract;  offer  may  be  with- 
drawn; what  isan  option;  effect  of  option; 
necessity  of  consideration;  effect  of  writ- 
ing: time  and  manner  of  accepting  offer; 
time  for  performance;  retraction  of  offOR 
effect  of  possession  under  option;  (IL)  en- 
f orcemeot  of  option;  enforcement  of  con- 
tract not  to  withdraw:  enforcement  of 
completed  contract;  what  is  an  accept- 
ance; necessity  for  a  consideration;  en- 
forcement against  third  persons;  no  re- 
lief prior  to  acceptance;  the  contraot 
must  be  specific;  action  for  breach  of 
option  contraot;  effect  of  option  to  re- 
pudiate: (IIL)  transferability  of  option     127 

Principal  and  agent,  8eeironoB;8AXA. 

Principal  and  surety;  tZie  law  as  to  be- 
coming surety  for  a  surety-makoR— 
methods  of  becoming  surety  for  surety; 
words   added  to  the   signature;  words       j 

81  L.  R.  A. 


ooupled  with  droomstanoes:  signatora 
by  payee  to  make  paper  available;  time 
of  signing;  after  liability  of  first  surety 
is  fixed;  guaranty:  expressly  limiting  lia- 
blllty:  necessity  of  oontraot  with  first 
surety;  signing  at  request  of  surety;  re- 
quest and  promise  to  save  harmless:  lia- 
bility towards  payee;  remedy  against 
other  parties  on  the  paper;  effect  of  re- 


Iilabllity  on  guaranty  or  surety  obligation 
obtained  by  fraud^-<I.)  In  case  of  fraud 
of  principal:  (IL)  In  esse  of  fraud  of 
obligee;  secret  stipulation  between  prin- 
cipal and  obligee;  concealment  of  f  aots; 
surety  fOr  employ^  holding  agent  out 
as  honest;  public  oflicers;  negligence  of 
surety  40$ 

Probate.   SeeJuDOMsm. 

Public  improwements;  valldtty  of  assess- 
mentB  upon  abutting  property  made  by 
charging  upon  each  piece  the  cost  of 
the  improvement  in  front  of  it;  grading 
and  paving  streets:  sidewalks  AM 

<{iiomni»   See  Cobporaziohs. 

Rftal  property;  effect  on  a  condition  sub- 
sequent«  of  a  succeeding  law  or  act  of  <3od 
preventing  ItB  performance:— (I.)  act  of 
law;  (IL)  act  of  Ood  81 

Remaindermen*  See  BMnmrr  Domain. 

Replewin;  necessity  of  returning  coosidera- 
tlon  before  bringing  repleiio  for  proper- 
ty obtained  by  fraudulent  purchase:^ 
value  of  consideration;  returning  worth- 
less notes;  when  title  not  parted  with; 
where  restoration  impossible;  objection 
by  third  person:  where  vendee  has  made 
a  profit  from  use  of  article:  equitable 
principles  206 

Sale.   See  also  Food;  BMPiMvat. 

Waiver  of  right  to  rescind  by  use  of  prop- 

ertytoteetit  18S 

Breach  of  warranty  in  the  principal  con- 
traot as  defense  to  a  surety  406 

8et-ofl^  right  agalost  insolvent  as  to  claims 
purchased  after  the  insolvency:— bank- 
ruptcy statutes;  insolvency;  receiver- 
ship; assignment  for  creditors;  bank  bills; 
decedents*  estates  280 

On  mortgage  foreclosure:— generally;  es- 
tates; usury;  coexisting  demands;  rents, 
waste,  and  injury;  fraud:  breach  of  cov- 
enants; title  and  incumbrances:  contract 
for  credits;  special  grounds  for  equitable 
interference,  as  insolvency,  etc.;  privity 
as  to  parties;  practice;  sufllclency  of  evi- 


Slaader.  See  Lnsi.  ahd  Skandsb. 

Sleeping^  cars.   See  Gasbibiis. 

Treesi  on  boundary  line;  rights  of  property 
in^— trees  on  line;  fruit  and   clippings 
from  trees  near  the  line;  removal  of  trees 
near  boundary  as  nuisance  720 

TrcivBP,   SeeCARBzsBS. 

▼oters  and  elections;  right  of  women  to 
vote  660 

Waters;  water  rates  as  tax  mo 

Bights  ss  tofiow  of  surface  waten— (I.)  the 

two  rules;  (IT.)  the  upper  proprietor  not 

bound  to  permit  the  water  to  fidw  to  the 

lower  estate;  (IIL)  right  to  collect  or  dl- 
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Teit  water  In  masMK  (k)  right  to  dtveit 
water;  (b)  rUrbt  to  aooelerate  flow;  (o) 
rule  applioable  to  railroad  oompanieB;  (d) 
rule  appUoableto  munloipal  corporatiODs; 
(IV.)  the  oorrelative  rights  as  to  the  ob- 
struotton  of  the  natural  flow:  (a)  cases 
reoognizing  a  servitude;  (b)  oases  deny- 
ing the  servitude;  (o)  illustrations  and 
limitations;  (d)  right  to  improve  property; 

(1)  obstructing  water  by  improvements; 

(2)  casting  down  surface  waten  (8)  the  ef- 
fect of  negligent  or  illegal  action;  (4)  the 
rule  as  to  city  lots;  (5)  the  effect  of  the 
eivll  law:  (V.)  duty  to  care  for  water 
where  it  falls;  (VX)  drainibg  ponds;  (VTL) 
casting  water  into  natural  stream;  (VUDL) 
obstructing  water  flowing  in  a  body;  dZ.) 
prescriptive  rights:  CX.)  fixing  servitudes 
before  ^subdivision  of  tracts;  (XL)  tl|e 
maxim.  Ho  titere  tua,  etc  i 

Division  of  water  fkonti  alluvion,  and  flats 
S1L.R.A. 


between  adjoining  riparian  owners:  gen- 
eral  rules;  the  d  vision  to  be  proportional; 
running  Unes  as  nearly  as  possible  at  right 
angles  with  the  water  line;  where  the 
outer  boundary  is  not  straight;  where  the 
oove  is  shut  in;  the  rule  of  the  stzaight 
base  line:  effect  of  the  coune  of  the  side 
lines  of  the  uplands:  effect  of  contract 
or  course  of  action  of  the  parties  ns 

right  to  impeach  one^  own  wit- 
0  neas:— <D  general  rule;  (2)  limits  of  the 
rule;  dD  exceptions  to  the  rule:  (o)  com- 
pulsory witness;  (Z»  hostile  or  unwill- 
ing witness:  (e)  surprise  or  mistake;  (d) 
opponent  as  witness;  («>  oontradiotoiy  or 
inconsistent  statement;  (i)  conflicting  tes- 
timony; (6)  prior  interrogation  necessary; 
(8)  effect  of  rocalllng;  (7)  effect  of  calling 
opponent*i  witness;  (8)  state  statutes  4tt 
Women}  right  to  vote  60 

Bight  of,  to  practloe  law  Vfl 
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ABATEMENT.    See  AonoK  or  Strrr,  9. 

ABBREVIATIONS.    Bee  EviDsircB,  8. 

ACCOUNT*    See  InrBBxsT,  1,  3. 

ACCRETIONS.    See  Watebs,  8. 

ACTION  OR  SUIT.    See   also  Attob- 
NETS,  4;  Tboyboeu 

1.  One  who  reoeWes  a  telegram  from  bis 
nephew,  anDouncing  the  dangerous  illness  of 
his  brother,  has  no  right  of  action  against  the 
telegraph  company  for  delay  in  sending  the 
message,  where  he  was  not  a  party  or  privy 
to  the  contract  for  sending  it,  and  it  does  not 
even  appear  that  it  was  sent  for  his  benefit. 
Western  U.  Teleg.  Oo.  v.  Wood(0.  C.  App.  5th 
C.)  706 
But  see  next  case. 

2,  The  person  to  whom  a  telegram  is  sent 
can  maintain  an  action  for  whatever  legal 
damage  results  to  him  from  the  negligence  of 
the  company  in  its  transmission  or  delivery, 
where  the  message  shows  that  he  is  interested 
in  it,  or  that  it  is  for  his  benefit,  or  that  dam- 
age will  result  to  him  from  such  negligence. 
International  Ocean  Teleg,  Ck>,  ▼.  aaunder$ 
(Fla.)  810 

8.  A  widower  is  not  a  proper  party  to  an  ac- 
tion for  the  wrongful  death  of  his  wife,  where 
the  recovery  enures  to  the  benefit  of  the  chil- 
dren and  next  of  kin.  Wettem  U.  Teleg.  Co. 
▼.  MeOiU  (G.  0.  App.  8th  C.)  818 

4.  An  assignee  of  a  judgment,  bringing  a 
creditors' suit  for  himself  and  others  for  whom 
he  is  trustee,  may  loin  as  defendant  one  who 
was  the  coplaintin  of  his  assignor  in  obtain- 
iug  the  judgment,  and  who  atterwards  at- 
tempted to  discbarge  the  judgment.  Bragg  v. 
Gayncr  (Wis.)  161 

5.  A  husband  can,  in  his  own  name  alone, 
without  joining  his  wife,  maintain  an  action 
for  damages  upon  a  contract  made  with  him 
for  the  carriage  of  himself  and  wife  and  their 
baggage,  for  the  breach  thereof  by  the  rail- 
way in  failing  to  deliver  the  baggage  of  the 
wife.  JaekionvUle,  St.  A,  d  H.  B.  B.  Co,  v. 
Jliite?M  (Fla.)  487 

6.  A  passenger  who  is  entrusted  with  the 
money  of  another  in  his  care  for  the  journey 
has  such  aright  in  the  money  that  he  can  re- 
cover from  a  sleeping-car  company  by  whose 
servant  it  is  stolen.  Pullman  PMace-  Car  Co. 
T.  Oavin  (Tean.)  298 
31  L.  R.  A 


7.  The  right  to  defend  a  salt  for  a  divorce 
cannot  be  denied  on  account  of  defendant's 
failure  to  pay  alimony  as  ordered  by  the  court. 
Q^yrdon  v.  Gordon  (d.)  3b7 

8.  A  libel  for  diyoroe  which  has  been  di<h 
missed  from  the  docket  after  a  decree  nin  is  a 
pending  action  within  the  meaning  of  a  statute 
which  exempts  pending  actions  from  its  pro- 
visions.   Darrow  t.  Barrow  (Mass.)  100 

9.  Fla.  Act  June  9,  1891, '  chap.  4048, 
which  gives  to  the  board  of  phosphate  com- 
missioners control  of  the  phosphate  interests  of 
the  state,  and  authorizes  it  to  Institute  suits 
and  legal  proceedings  in  the  name  of  the  slate 
to  protect  such  Interests,  does  not  abate  an  ac- 
tion previously  instituted  by  the  attorney- gen- 
eral in  the  name  of  the  state.  8taU  v.  Black 
Bizer  PhotjMte  Co.  (Fla.)  189 

ACT  OF  GOD.    See  Contracta,  6,  7. 

ADOPTION.    See  Pabbht  ahd  Child. 

ADULTERY.    See  Indians,  8. 

ADVERSE  POSSESSION. 

1.  The  rii^hts  of  the  public  in  a  street  are  not 
lost  by  acquiescence  in  its  obstruction  or  private 
use  by  a  citizen,  or  by  laches  in  resorting  to 
legal  remedies,  or  by  the  Statute  of  Limita- 
tions, or  prescription.  WM  v.  DemopoHs 
(Ala.)  62 

2.  Adverse  possession  of  a  burial  lot  is  held 
by  its  use  for  a  burial  place,  with  or  without 
enclosure,  as  long  as  gravestones  stand  mark- 
ing the  place  as  burial  ground.  Hook  v.  Jct/ee 
(Ky.)  96 

8.  Possession  to  a  fence  beyond  the  true 
boundary,  in  ignorance  of  the  true  line,  may 
constitute  an  adverse  possession,  if  there  is  an 
intention  to  claim  title  and  to  acquire  it.  if 
necessary,  by  possession  up  to  the  fence.  Pre- 
ble V.  Maine  O.  B.  Co.  (Me.)  829 

4.  Occupancy  of  land  up  to  a  certain  fence, 
believing  it  to  be  the  true  line,  but  with  no  in- 
tention to  claim  title  beyond  the  true  boun- 
dary, is  not  an  adverse  possession  beyond  the 
true  line.  IcL 

NarEB  Avno  BRnura. 

Adverse  posseasioQ;  in  case  of  ignorance  or 
mistake  as  to  boundary;  claim  and  occupancy 
to  fence,  recognition  of  true  line;  effect  of  be- 
lief based  on  mistake:  (a)  cases  holding  mis* 

877 


878 


Aphdayit— Appaofbiattons. 


take  fatal;  (b)  cases  holding  possessioD  the  im- 
portaDt  fact;  possession  necessary;  necessity  of 
knowledge  or  dispute;  possession  following 
agreement  as  to  boundary;  acquiescence  in 
boundary.  829 

AFFIDAVIT.    See  Attornbts'  FsnBs. 

AGGRAVATION.    See  Libsl  ahd  BhAS- 

DBB,  7. 

ALIMONY.    See  HusBAin>  akd  Wifb,  8- 
18. 

ALLUVION.    See  Waters,   Notes  and 

BRIEF& 

ALTERATION  OF  INSTRUMENTS. 

See  also  Guarantt.  1. 

An  alteration  In  a  mortgage,  made  by  the 
attorney  who  drew  it,  without  the  knowledi^ 
of  the  mortgagee  and  with  the  purpose  of  pro- 
curing the  assent  of  the  mortgagor  and  his  re- 
acknowledgment,  will  not  invalidate  the  in 
■trument.    Qleattmr.  BdmiUon  (N.  T.)     210 

Notes  ahd  Briefs. 

Alteration  of  instruments;  materiality  and 
effect  of.  210 

APPEAL  AND  ERROR. 

1.  An  assignment  of  error  that  the  court 
erred  in  refusinff  a  motion  for  a  new  trial  is 
too  general    Siover  v.  Bryant  (Minn.)      418 

2.  The  Louisiana  statute  authorizing  objec- 
tion to  be  noted  in  lieu  of  a  bill  of  exceptions 
does  not  supersede  the  rule  that  the  particular 
grounds  of  objections,  and  the  materiality  of 
the  action  complained  of,  and  the  reasons  of 
the  judge  for  his  rulings,  must  be  stated. 
"Warner  v.  CUirk  (La.)  503 

B.  It  is  the  duty  of  a  commissioner  who  has 
been  appointed  by  the  Supreme  Judicial  Court 
of  Massachusetts  to  report  upon  a  petition  to 
establish  the  truth  of  allegations  in  a  bill  of 
exceptions  disallowed  by  the  superior  court, 
to  consider  the  statements  in  the  certificate 
disallowing  the  bill  wherein  the  judge  points 
out  the  amendments  which  are  necessary  to 
make  the  bill  conform  to  the  truth.  Com.  v. 
Jodin  (Mass.)  449 

4.  Error  in  striking  out  evidence  of  declara- 
tions as  to  ownership  of  land  is  cured  by  find- 
ing ownership  in  tbe  person  whom  such  dec- 
larations tend  to  show  to  be  the  owner.  BUey 
▼.  Martindli  (Cal.)  88 

5.  The  exclusion  of  eyideoce  in  oorrobora- 
tion  of  an  interested  party,  on  the  ground  that 
it  is  cumulative  or  that  the  fact  is  no  longer 
open  to  dispute, being  uncontradicted, is  ground 
for  reversal  if  tbe  judge  in  his  charge  does  not 
treat  the  fact  as  established,  but  submits  the 
question  to  the  jury  on  such  party's  uncorrob- 
orated testimony.    Fagt  v.  KrekeyO^.  Y.)  409 

6.  Findings  of  fact  will  not  be  disturbed  on 
appeal,  when  they  have  evidence  to  support 
them  and  are  not  against  the  weight  of  the 
evidence.  Baie$  v.  Ammiean  Mortgage  Oo.  (S. 
C.)  840 
21L.RA. 


7.  A  judgment  by  a  court  of  equity  will  not 
be  disturbed  because  the  uncontradicted  tesd- 
mony  of  a  witness  examined  by  commission 
was  rejected,  where  the  court  states  that  it  is 
not  favorably  impressed  with  such  testimoDj, 
and  does  not  believe  the  witness  to  have  been 
actuated  by  a  desire  to  speak  the  whole  tmth. 
and  believes  him  interested  in  the  result    id. 

8.  The  decision  of  a  single  justice  on  a  ques 
tion  of  fact  in  a  cause  for  divorce  cannot  be 
revised  by  tbe  Supreme  Judicial  Court  of  Mai- 
sachusetts,  either  on  appeal  or  on  report.  Bar- 
row V.  Darrow  (Biass.)  100 

9.  An  excessive  verdict  cannot  be  supported 
on  the  ground  that  it  may  include  interest, 
where  no  clnim  was  set  up  in  the  complaint  for 
interest,  and  no  testimony  or  instructions  con- 
cerning it  given  on  the  trial.  Miami  Powder 
Co.  V.  PortBoyal  db  W.  C.  B.Co.  (8.  C.)    128 

10.  Tbe  refusal  of  parts  of  instructions  asked 
in  the  aggregate  is  not  available  as  error  on  ap- 
peal, where  the  instructions  as  a  whole  contain 
objectionable  matter.  Mann  Boudoir  Gar.  Co. 
V.  Dupre  (C.  C.  App.  6th  C.)  289 

11.  Refusal  to  give  instructions  is  not  caose 
for  reversal  in  an  equity  case,  although  tbe  court 
adopts  the  answer  of  the  jury  in  its  findings  of 
fact,  where  it  proceeds  at  length  to  find  upon 
all  the  issues  in  the  case.  Buey  ▼.  MartineUi 
(Gal.)  88 

13.  An  objection  that  liens  cannot  be  litigated 
in  an  action  to  determine  adverse  estates  and 
interests  cannot  be  raised  for  tbe  first  time  oo 
appeal,  where  such  liens  have  been  passed  up 
on  without  objection.     Power  v.  Bowdie  (N.  D.) 

828 
18.  A  defendant  cannot, on  appeal,  insist  that 
his  answer  was  bad,  for  the  purpose  of  show- 
ing error  in  refusing  him  the  closing  argument 
if,  after  the  overruling  of  a  demurrer  which 
settled  the  law  of  the  case,  he  denied  facts, 
proof  of  which  was  necessary  to  a  recovery, 
and  thereby  attempted  to  place  the  burden  on 
plaintiff.    American  Aeci,  Co.  v.  Beigart  iKj.) 

14.  A  reply  to  a  counterclaim  is  waived  where 
both  parties  treat  the  new  matter  as  traversed, 
and  put  in  evidence  thereon  without  objection, 
and  obtain  a  decision  upon  IL  Power  v.  Bow 
die  (N.  D.)  828 

Notes  and  Briefs. 

Appeal  and  error;  sufficiency  of  evidence  to 
sustain  verdict  874 

APPROPRIATIONS. 

1.  The  prohibited  "gift'' of  public  money, 
in  the  California  Oonstitution,  is  not  limited 
to  a  mere  voluntary  transfer  of  personal  prop- 
erty without  consideration,  as  defined  by  Cal. 
Civ.  Code,  §  1146,  but  includes  every  appro- 
priation of  public  money  for  which  there  is  no 
authority  or  enforceable  claim,  or  which  rests 
merely  upon  some  moral  or  equitable  obliga- 
tion, even  if  it  is  one  which  a  generous  or  just 
individual  dealing  with  his  own  money  might 
recognize  as  worthy  of  reward.  Oonlin  v.  San 
Francieeo  dupere.  (Cal.)  474 

8.  A  statute  for  the  relief  of  a  street  con- 
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tractor,  which  directs  the  board  of  raper- 
▼isora  of  the  city  and  couDty  of  8aD  Francisco 
to  pay  him  the  amount  unpaid  on  his  contracts, 
which  he  has  not  been  able  to  obtain  by  rea- 
son of  the  errors,  omisrions,  and  irregularities 
of  the  municipal  officers,  is  an  unconstitution- 
al attempt  to  make  a  g^ft  of  public  money, 
where  his  contracts  were  made  on  the  express 
condition  that  in  no  case  would  the  city  and 
county  be  liable  for  any  portion  of  the  ex- 
pense of  the  work,  or  for  an  v  delinquency  of 
persons  or  property  aseessea.  Id. 

N0T£8  AHD  BUEFBb 

Appropriations;  of  public  funds,  ▼slidity  of. 

474 

ASSIGNMENT.    See  also  Action  ob  Burr, 

4. 

An  assignment  by  a  mail  carrier  in  the  post- 
offlce  department,  of  a  month's  salary  not  yet 
earned.  \b  void  as  against  public  policy.  Stats 
T.  Williamdon  {y[o,)  827 

NOTBS  AHD  BRIBF8. 

Assignment;  of  unearned  compensation  of 
officer.  827 

ASSIGNMENT  OF  ERROR.    See  Ap- 

PBAL  Aim  Ebbob,  1. 

ASSOCIATIONS.    See  Botoott,  1. 

ATTORNEYS.    See  also  Contbacts,  10. 

1.  The  power  to  prescribe  reasonable  rules  for 
the  admission  of  persons  to  practice  law  is  one 
of  the  inherent  privileges  of  the  courts,  and 
necessarily  extends  to  control  over  the  mem- 
bership of  the  bar.    Be  Leach  (Ind.)  701 

2.  A  woman  is  not  excluded  from  the  right  to 

§Tactice  law  by  the  provision  of  Ind.  Const,  art 
,  g  21,  that  "every  person  of  good  moral  char- 
acter, being  a  voter,  shall  be  entitled  to  admis- 
sion to  practice  law,"  and  the  corresponding 
provision  of  Ind.  Rev.  Stat.  1881,  §  982.  Id. 
8w  Lawyers  are  not  exempt  from  occupation 
lax  under  the  Texas  Constitution,  on  the  ground 
that  as  officers  of  the  court  they  are  a  part  of 
the  judicial  system,  which  such  occupation  tax 
would  tend  to  cripple  or  destroy.  Ex  parte 
Williams  (Tex.  Crim.  App.)  783 

4.  An  occupation  tax  will  not  be  held  un- 
constitutional as  to  lawyers,  on  the  nound 
that  some  criminal  might  be  deprived  or  coun- 
ael  b^  reason  of  the  law, — at  least  without 
ahowinflr  that  some  criminal  has  been  actually 
deprived  thereby  of  legal  counsel.  Id, 
See  also  Comtractb,  10. 

5.  A  contract  between  attorney  and  client 
during  the  pendency  of  a  litigation  as  to  the 
title  of  propertv,  to  give  a  part  of  the  prop- 
erty involved  therein  as  compensation  for  the 
attorney's  services  in  the  litigation,  is  voidable 
at  the  election  of  the  client,  irrespective  of  the 
fairness  or  unfairness  of  the  contract,  pro- 
vided such  election  is  exercised  within  a  rea- 
sonable time.    Elmore  v.  Johneon  (111.)       866 

6.  In  determining  the  value  of  the  pro- 
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fessional  services  of  an  attorney,  the  import- 
ance of  the  case  to  the  client  may  be  consid- 
ered.   Belowr  v.  Bryant  (Minn.)  418 

NOTBB  ABD  BbXEFB. 

8ee  also  Cobtraot& 
Attorneys;  right  of  women  to  practice  law. 

701 


Lioense  tax  upon. 
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ATTORNEYS'   FEES.    See  also  Dam- 
ages, 8,  9. 

An  affidavit  for  an  attorneys'  fee  filed  by  an 
attorney  employed  pending  the  suit,  after  the 
one  who  brought  the  action  has  withdrawn, 
may  be  regarded  as  an  amendment  of  the  affi- 
davit made  by  the  latter  atthecommcDcement 
of  the  action.    FUtcher  v.  Kelly  (Iowa)       847 

BANKS.    Bee  also  Bills  Ain>  Notes,  4 ; 
EvTDKNCB,  7,  16;  Bet- Off  ajtd  Couh- 

TERCLADC 

1.  No  custom  of  a  bank  to  receive  checks  or 
acceptances  from  a  depositor  as  payment  can 
be  operative  as  against  one  not  a  party  to  the 
custom,  whose  draft  on  one  of  its  depositors 
is  received  by  the  bank  for  collection.  State 
Bank  v.  Byrne  (Mich.)  753 

2.  Pavment  of  a  draft  presented  by  a  collect- 
ing bank  to  the  drawee,  who  is  its  own  deposit- 
or, is  not  made,  as  between  him  and  the  drawer, 
by  bis  acceptance  of  the  draft,  which  was  re- 
garded by  him  and  the  bank  as  equivalent  to 
a  check.  Id. 

Notes  Aia>  Bbiefs. 

Banks;  taking  check  to  pay  draft  held  for 
collection.  763 

Baokinic  customs:— as  to  maturity  and  pay- 
ment; demand  and  notice;  as  to  da^s  of  grace; 
as  to  collections;  as  to  checks;  miscellaneous 
esses  as  to  custom  and  usage;  necessitv  of 
knowledge  of  usaec;  effect  of  usage  to  bind 
bank;  what  sufficiciit  to  establish  usage.     440 

BEER  GARDEN.    Bee  ImmrcriOK,  2. 

BILLS  AND  NOTES.     Bee    also   En- 
DBNCB,  12-14;  Principal  akd  Bubett. 

1.  A  note  made  payable  with  current  ex- 
change on  a  plsce  other  than  the  place  of  pay- 
ment is  not,  by  that  fact,  made  non-negotia- 
ble.   Haetingey.  Tfiompeon  Q/L\iin,)  178 

2l  The  defense  of  breach  of  warranty  of  a 
machine  is  not  available  to  a  surety  on  a  note 
given  therefor,  although  it  would  be  available 
to  his  principal,  since  it  constitutes  a  counter- 
claim not  due  to  him,  and  not  a  mere  fsilure 
of  consideration:  but  the  defense  that  the  sale 
hss  been  rescinded  because  of  such  breach  is 
avsilablc.  Stockton  Sav,  d  L.  Soc.  v.  Oid- 
dinge  (Cal.)  406 

8.  Mere  absence  from  the  record  of  one  of 
the  vendees  of  a  machine,  who  was  not  a  psriy 
to  the  note  given  for  its  purchsse  price,  will 
not  prevent  the  defendants,  in  a  suit  upon  the 
note,  from  setting  up  failure  of  consideration 
because  of  the  machine's  proving  worthless. 

Id. 


660 
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4.  A  bank  to  which  &  non-Degotiahle  note  is 
made  payable,  instead  of  to  a  corporation 
with  whom  the  transactioo  in  which  the  note 
arose  was  had,  and  which  holds  it  as  collateral 
security  for  an  existine  debt  of  such  corpora- 
tion, takes  subject  to  all  defenses  which  might 
have  been  made  had  the  note  been  made  to  the 
corporation,  except  such  as  arise  from  subse- 
quent transactions  or  subsequent  assignments 
of  claims  against  the  corporation.  Stockton 
Sav.  dkL.  8o6.  Y.  Oiddings  (Cal.)  406 

5.  A  non-negotiable  note  intended  to  be 
given  a  manufacturing  corporalion  in  payment 
for  machinery,  but  in  terms  payabie  to  a  bank, 
is  not  rendered  void  for  want  of  delivery  by  the 
fact  tbat  it  was  sent  to  a  person  who  was  an  of- 
ficer both  of  such  corporation  and  the  bank, 
and  by  him  deposited  with  the  latter  as  collat- 
eral security  for  overdrafts  by  the  manufac- 
turing corporation,  under  an  agreement  be- 
tween the  two  corporations  by  which  the  bank 
was  to  take  all  notes  of  the  other,  since  the 
bank  acts  as  agent  of  the  manufacturing  cor- 
poration. 2tL 

KOTBS  ABD  BbIEFB. 

See  also  PiiraciPAL  ahd  Sorbtt. 

Bills  and  notes:  negotiability  as  affected  by 
provision  for  exchange.  178 

BONDS.    Bee  also  Insolvekgt. 

1.  A  sheriff  is  not  liable  in  an  action  on  his 
official  bond  in  the  name  of  the  state  for  acts 
done  under  process  which  was  void  upon  its 
face.    McLendon  v.  State,  Kennedy  (Tenn.) 

788 

3.  The  sureties  on  a  sheriff's  bond  are  not 
liable  for  his  wrongful  acts  under  process 
which  is  void  upon  its  face.  id 

KOTES  AND  BbIEFS. 

Bonds ;  suits  on  official  bonds  for  trespasses 
or  unauthorized  acts  of  officers  done  colore 
officii ;  liability  of  sureties  where  the  officer 
has  no  writ,  or  acts  under  a  void  writ ;  oppres- 
sion in  office ;  fraud  of  officer.  788 

BOUNDARIES.    See  also  Adybrsb  Pos- 
SBBSiON,  8, 4 ;  Waters,  6. 

1.  The  boundary,  under  a  grant  by  the 
United  States,  without  reservation  or  condi- 
tion, of  lands  on  the  Missouri  River,  Is  the 
water  line,  and  not  the  centre  thread  of  the 
channel.     CMoy  v.  Oolden  (Mo.)  800 

a.  The  rule  most  applicable  to  the  condi- 
tion of  the  Missouri  River  is  that  applied  by 
the  common  law  to  navigable  rivers;  and  a  n- 
parian  owner  takes  title  to  the  water's  edge 
only.  Id, 

8.  The  abandoned  bed  of  the  Missouri 
River,  on  a  sudden  change  of  its  course,  does 
not  belong  to  the  riparian  owners,  although 
the  bed  of  the  new  channel  thereby  becomes 
subject  to  public  use.  Id. 

4.  The  meander  line  of  agovemmeni  survey 
along  a  navigable  bay  is  not  to  be  taken  as  the 
shore  line  for  the  purpose  of  determining  the 
respective  rights  of  coterminous  riparian  own- 
ers of  lands  fronting  on  the  bay.  Harihorn 
Pine- Land  Co.  ▼.  Bigelow  (Wis.)  776 
21L.RA. 


6.  A  verbal  agreement  recognizing  a  boim- 
dary  line  which  is  not  then  in  dispute  is  not 
binding  as  to  the  boundary, — especially  when 
made  by  a  lessee  who  had  no  authority  to 
make  any  agreement  on  the  subject  JUL 

KOTSS  ASD  BBDcn. 
Boundary ;  property-rights  in  trees  on.    790 

BOYCOTT. 

1.  A  voluntary  association  of  a  large  num- 
ber of  retail  lumber  dealers,  by  which  thev 
mutually  agreed  that  they  would  not  deal  wiu 
any  manufacturer  or  wholesale  dealer  who 
should  sell  luml)er  directly  to  consumers  not 
dealers,  at  any  point  where  a  member  of  the 
association  was  carrying  on  a  retail  yard,  pro- 
viding in  the  by-laws  that,  whenever  any 
wholesale  dealer  or  manufacturer  made  any 
such  sale,  their  secretary  should  notify  all  the 
members  of  the  fact,  without  providing  for 
any  coercion  to  prevent  them  from  dealing 
with  hinx, — is  not  unlawfuL  Bohn  Iffg.  Co.  v. 
Norihweetem  Lumbormen'^  Aeeo.  (Minn.)     837 

3.  Any  man,  unless  under  contract  obli^ 
tion,  or  unless  his  employment  charges  him 
with  some  public  duty,  has  a  right  to  refuse  to 
work  for  or  deal  with  any  man  or  class  of  men, 
as  he  sees  fit ;  and  this  right,  which  one  man 
may  exercise  singly,  any  number  may  agree  to 
exercise  jointly.  Id. 

BROKERS.    See  also  Evidenob,  8l 

1.  The  relation  of  pledgor  and  pledgee  is 
created  where  a  broker  purchases  and  carries 
stocks  upon  a  margin  by  advancing  the  bal- 
ance of  the  purchase  price,  and  holding  the 
stock  as  security  therefor.  Skiff  v.  Stoddard 
(Conn.)  103 

2.  The  custom  of  brokers  in  a  certain  mar- 
ket to  repledge  stocks  which  they  are  carrying 
for  customers  on  a  margin  fives  impliea 
authority  for  such  repledge  when  they  are 
employed  to  deal  in  that  market  Id. 

8.  The  insolvency  of  a  stockbroker  does  no} 
deprive  a  customer  of  the  right  to  redeem 
stocks  which  the  broker  is  carrying  for  him 
on  a  margin,  although  the  stock  has  been 
transferred  to  the  broker  on  the  books  of  the 
corporation,  provided  it  is  capable  of  idenUfl- 
cation.  Jd. 

4.  Stock  specifically  held  by  a  firm  of  brok- 
ers at  the  time  of  their  insolvencv,  for  the  firm 
or  its  members,  and  not  carried  for  its  custom- 
ers, can  be  claimed  by  the  assignee  for  cred- 
itors as  against  customers  for  whom  the  brok- 
ers bad  agreed  to  carry  such  stocks.  Id. 

5.  A  block  of  stock  carried  by  a  firm  of 
brokers  at  the  time  of  their  insolvency,  for 
customers  on  margins,  but  which  is  insuftlcient 
to  meet  all  the  demands  of  such  customers  as 
pledgors  of  the  stock,  is  to  be  divided  pro  rata 
among  those  customers  for  whom  the  firm  was 
holding  to  carry  such  stock.  Jd. 

6.  The  burden  of  discharging  a  pledge  of 
stocks  belonging  to  different  persons,  made  by 
brokers  with  implied  authori^  from  their  cus- 
tomers, from  whom  the  brokers  themselves 
hold  it  in  pledge  while  carrying  it  on  margins, 
is  to  be  averaged  among  all  tlie  stocks  and 
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Mcurlties  included  in  mdi  pledge  made  by  the 
brokers.  Id. 

7.  The  perticular  certilicetes  of  ef ock  bought 
by  a  firm  of  brokers  for  a  customer  or  carried 
for  him  in  fulflUmeut  of  his  order  can  be 
daimed  by  the  customer  in  case  of  the  broker's 
insolveDcy,  as  against  other  customers  for 
whom  DO  particular  stock  was  held,  but  for 
all  of  whom  together,  iucluding  the  brokers 
themselves,  a  block  of  stocks  was  held.       Id. 

8.  There  is  a  sufficient  identification  of  the 
shares  of  stock  claimed  by  customers  of  an  in 
fiolTent  broker,  where  he  carried  for  them  a 
single  block  of  certain  stock,  and  their  inter 
esla  are  satisfied  by  a  distribution  to  each  of 
hia  proper  number  of  shares.  Id, 

Notes  avd  Briefs. 

Brokers;  doctrine  as  to  pledge  in  case  of  pur- 
chase on  margin.  102 

BUILDINGS.  See  also  CoNmrrnnoHAL 
Law,  6;  Co\^nast\  Eminbnt  Domain,  4; 
FizTUBsa. 

A  provision  in  a  deed  restricting  building  on 
a  lot  to  "a  single  dwelling"  must  be  construed 
to  mean  a  single  building  used  for  a  dwelling, 
and  does  not  prevent  the  building  of  a  flat  or 
apartment  house  thereon  to  be  occupied  by 
more  than  one  family.  Hutehimon  ▼.  Ulrieh 
<ia)  891 

BURDEN  OF  PROOF.  See  £yn>BNCE, 
6-10. 

BURIAL  LOT.  See  Adybbsb  PoesBSBiON, 
2;  EAasMSMTa 

CARRIERS.  Bee  also  Action  ob  Suit,  6, 
6;  Dahaoes,  2,  8;  Tbover,  2,  4,  6. 

1.  A  sleeping-car  company  is  not  a  com- 
mon carrier  or  an  innkeeper.  Pullman  Palace- 
Car  Co.  ▼.  Gaifin  (Tenn.)  298 

2.  The  theft  of  the  money  of  a  passenger 
on  a  sleeping  car  by  a  porter  In  charge  of  the 
car  renders  the  sleeping-car  company  liable 
therefor  to  the  passenger.  Id. 

8.  A  sleeping-car  company  Ib  not  liable  in 
damages  for  ejecting  a  passenger  from  a  berth 
which  has  been  assigned  her  by  the  conductor 
of  the  car,  where  hj  its  standing  order  such 
berth  was  reserved  for  psssengers  getting  up- 
on the  car  at  a  station  further  along  the  road, 
and  the  conductor  erroneously  assiffned  such 
berth  to  such  {Mssenger,  but  notified  the  latter 
of  the  error  within  a  reasonable  time  before 
reaching  such  station,  and  offered  her  another 
berth  in  the  car  equal  in  accommodation  to 
that  originally  assigned  her,  and  she  refused 
to  accept  such  berth  and  left  the  car  without 
t>eing  compelled  to  do  so.  Mann  Boudoir  Car 
Co.  V.  Dupre  (0.  C.  App.  5th  0.)  289 

4.  Starting  a  train  without  notice  or  warn- 
ing is  negligence,  where  it  has  not  stopped  a 
reasonable  length  of  time  for  passengers  to  get 
on  and  off.  Cofrr  ▼.  Eel  Biv&r  d  IB.  B.  Co, 
<Ca1.)  864 

5.  Jumping  from  the  steps  of  a  car  while 
the  train  is  MTina  a  statinn  is  not  necessarily 
negligent,  where  uie  train  has  not  stopped  a 
21L.R.A. 


reasonable  time  to  allow  the  passenger  to  get 
off,  and  an  ordinarily  cautious,  careful,  and 
prudent  person  would  not  apprehend  danger 
from  the  act.  Id. 

6.  A  member  of  a  theatrical  troupe,  riding 
in  the  show  enr,  does  not,  as  matter  of  law, 
assume  the  hazard  of  the  Journey, — especially 
where  it  is  not  shown  that  the  car  was  not  a  safe 
one  to  ride  in  or  that  he  had  been  forbidden  to 
ride  there,  but  there  is  some  evidence  that  his 
employment  requires  him  to  ride  there.  Blake 
V.  Burlington,  O.  B,  dJf.B,  Co.  (Iowa)     559 

7.  A  passenger  on  a  street  car  who  receives 
from  the  driver  a  package  of  nickels  marked 
"50  cents"  but  actually  containing  but  45  cents, 
in  exchange  for  a  50-cent  piece,  cannot  be  law- 
fully ejected  for  refusal  to  put  5  cents  in  the 
box,  although  he  is  assured  bv  the  driver  that 
if  he  will  put  the  fare  in  the  box  the  mistake 
will  be  corrected  at  the  office  of  the  company. 
Ourtie  v.  lumiwiUe  City  B.  Co,  (Ey.)  649 

8.  Accidents  and  obstructions,  although  ex- 
cusing a  carrier's  delay,  do  not  put  an  end  to 
the  contract,  which  must  be  completed  as  soon 
as  the  impediment  to  transportation  is  removed 
or  can  reasonably  be  overcome.  Baltimore  A 
0.  B.  Co,  T.  (ynonneU  (Ohio)  117 

NoTXB  Asjy  Briets. 

Carriers;  payment  or  tender  of  freight 
charges  as  a  condition  precedent  to  an  action 
of  trover  against  carrier.  1 17 

Right  to  freight  charges  on  damaged  goods 
before  delivery.  119,  123 

Liability  for  ejecting  passenger.  649 

Who  are  protected  as  passengers.  559 

Liability  as  to  passenger  on  sleeping  car: — 
(I.)  liability  of  sieeping-car  company;  (a)  for 
baggage;  as  innkeepers;  as  common  carriers; 
for  negligence;  (b)  extent  of  liability  for  bag- 
gage: effect  of  notice;  (c)  continuous  passage; 

(d)  ejectment  and  refusal  of  accommodation; 

(e)  personal  injuries;  (II.)  liability  of  railroad 
company.  289 

Injuries  in  getting  on  and  off  railroad  trains: 
—injuries  received  by  persons  assisting  passen- 
gers on  board  the  cars;  as  to  rights  of  persons 
assisting  passengers  on  board;  parties  com- 
pelled to  alight;  children  jumping  on  and  off 
trains  in  motion;  boarding  roovmg  train;  aligbt- 
ing  from  moving  trains:  (a)  generally:  (b) 
alighting  after  being  warned;  (c)  getting  off  be- 
fore train  stops;  (d)  getting  off  where  train 
makes  preliminary  stop;  (e)  where  train  does 
not  stop:  (f)  where  party  is  directed  by  con- 
ductor or  employ6to  alight;  (g)  alighting  from 
a  train  in  motion  where  it  had  stopped  suffi- 
cient time  at  station;  (h)  where  time  is  not 
given  passenger  to  alight.  854 

CASE.    See  also  Coiispibaot. 

Maliciously  inducing  another  to  break  a 
contract  with  a  third  person  will  not  create  a 
liability  to  the  latter,  when  it  is  done  without 
threats,  violence,  fraud,  falsehood,  deception, 
or  benefit  to  the  person  inducing  the  breach. 
Boyeen  v.  Thorn  (OaL)  288 

KOTBB  AHD  BbUFB. 

Case :  liability  for  inducing  another  to  break 
contract   with   third   person:  —  fundamental 
66 
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principles ;    malice  as  gist  of   action ;   con- 
tracts geixeiallj  ;  between  master  and  servant. 

288 

CASHIER.    See  Eyidencb,  7. 

CEMETERIES.  See  ADVEnsK  Pobsksston, 
2 ;  EA8BMS17T8 ;  Eminent  Domain,  6. 

CERTIORARI.    See  Cont£MFT,  8. 

CHARITIES. 

1.  The  Statute  of  Cliaritable  Uses  of  48  Eliz. 
is  not  abropaled  in  Illinois  by  III.  Rev.  Stat, 
chap.  23,  providing  for  state  charitable  institu- 
tions.    CrerarY.  Williams  (l\l)  454 

2.  A  gift  for  a  free  public  library  in  a  great 
city  is  charitable.  Id. 

8.  The  rule  that  gifts  to  charity  are  not 
^iihin  the  rule  against  perpetuities  is  not  lim- 
ited to  such  gifts  after  they  become  vested, 
but  applies  to  such  gifts  without  limitation, 
except  where  the  violation  of  the  rule  against 
perpetuities  is  made  by  a  gift  to  a  prior  taker, 
which  the  gift  to  charity  follows.  Id. 

4.  A  gift  to  executors  in  trust  for  the  crea- 
tion of  a  free  public  library  is  not  made  con- 
ditional by  a  provision  for  the  or^^anization  of 
a  corporation  to  administer  the  charity  ;  and 
such  gift  will  not  fail  because  the  provision 
for  the  organization  of  the  corporation  may 
violate  the  rule  against  perpetuities,  or  even 
because  the  corporation  cannot  be  legally 
or/;anized  for  that  purpose.  Id, 

5.  Authorizing  trustees  in  a  gift  for  a  char- 
ity to  set  aside  a  proper  amount  to  raise  an  in- 
come to  pay  certain  charges  or  expenses,  all  of 
which  are  either  fixed  by  law  or  by  the  terms 
of  the  will  must  be  reasonable,  does  not  give 
them  arbitrary  powers  which  will  make  the 
gift  invalid,  or  authorize  them  to  expend  any 
part  of  the  estate  for  purposes  "noncbarttable. 

Id, 

6.  Whether  the  doctrine  of  ey  pris  can  be 
properly  applied  in  Illinois  to  give  effect  to 
conveyances  for  charitable  uses,  or  not,  a 
court  of  chancery  will,  if  the  mode  pointed 
out  in  the  conveyance  or  will  for  carrying  it 
into  effect  fails,  provide  another  mode  by 
which  the  charity  may  take  effect  la. 

NoTBs  Ain>  Briefs. 

Charities;  validity  of  irifts  for;  certainty 
and  definiteness  ;  eypHt  doctrine.  456 

CHECK.    See  Eyidenoe,  16. 

CIRCULAR.    See  Libel  and  Slakdeb, 
2,8. 

CLOTTD  ON  TITLE. 

A  claim  of  title  in  himself,  with  a  demand 
that  it  be  quieted,  may  be  set  up  by  a  defend- 
ant as  a  counterclaim  in  an  action  to  deter- 
mine adverse  estates  and  interests  in  real  estate, 
under  N.  D.  Comp.  Laws,  g  6449.  P&vDer  v. 
Bou>dle  (N.  D.)  828 


COLLECTIONS. 

21  L.  R.  A. 


See  Banks. 


COMMISSIONER. 

£bkor,3. 


See   AfFEAi.    ISD 


COMMON  LAW.    Bee  Evtdbncb.  5u 

COMPROMISE        AND         SETTLE- 
MENT. 

The  widow  of  a  person  having  no  chil 
dreo  and  killed  by  the  negligence  of  another 
cannot  compromise  or  settle  an  action  brought 
by  the  administrator,  under  a  statute  provid 
ing  that  an  action  may  be  brought  for  a  death 
caused  by  the  wrongful  act  or  administration 
of  another,  by  the  personal  representatives  of 
the  deceased,  and  that  the  damages  recovered 
shall  enure  to  the  exclusive  benefit  of  the  wid- 
ow and  children  of  the  deceased,  since  such 
damages  will  be  chargeable  with  the  expenses 
of  the  administrator's  services,  attorneys'  fees, 
and  of  administration.  Ydtoa  y.  EvansoiUe 
dkI.B.Co.  (Ind.)  168 

Notes  and  Briefs. 

Compromise;  power  to  compromise  action 
for  death.  158 


CONDITION.     See     Rbai. 

Notes  and  Buiefb. 


168 
Pbopertt, 


CONFLICT  OF  LAWS. 

A  suit  in  another  state  to  collect  from  an  in- 
testate estate  a  claim  barred  by  the  Statute  of 
Limitations  of  the  decedent's  domicil,  but  not 
of  the  state  where  the  suit  is  brought,  is  not 
inequitable;  and  an  injunction  against  it  will 
not  be  granted  by  a  court  of  his  domiciL 
Thamdike  v.  Thorndike  (Ul.)  71 

Notes  and  Briefs 
Conflict  of  laws  as  to  marriage.  100 

As  to  garnishment.  164 

CONSPIRACY. 

Persons  who  conspire  to  make  infants  par 
ties  plaintiif  to  an  action  without  lawful  au- 
thority are  liable  to  the  infants  for  the  dam 
ages  sustained  by  them.  Baekett  y.  McMillan 
(N.  0.)  862 

Notes  and  Briefs. 
Conspiracy;  to  control  business  of  another 

CONSTITUTIONAL  LAW.  See  al!K> 
Appropriations ;  Contracts,  10; 
Courts,  1;  Officers,  1. 

1.  Constitutional  provisions  are  to  be  ex- 
pounded in  the  light  of  conditions  existir.t;  at 
the  time  of  their  adoption,  with  former  condi 
tions  and  historical  facts  relating  to  the  ori^n 
of  the  political  institutions  of  the  stale  and 
the  practice  under  them.  Fax  v.  McDonald 
(Ala.)  529 

2.  The  constitutional  provision  in  regard  to 
the  distribution  of  the  powers  of  government 
into  three  departments,  and  forbidding  the  ex> 
ercise  by  an  officer  of  one  department  of  any 
act  proper] V  belonging  to  another,  was  not  in- 
tended to  declare  that  every  act  pertaining  to 


OoirrsicFT;  Contbactb. 
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tlie  ^ovcrnmeDtand  the  refcolationof  tbe  social 
aDd  property  rights  of  the  citizen  should  be 
exercised  exclualvelj  by  the  legislative,  execu- 
tive, or  judicial  department,  or  some  member 
of  it,  according  as  the  act  possessed  a  legisla- 
tive, executive,  or  judicial  character.  I<L 
Constitutional  amendment. 

8.  An  Act  proposing  a  constitutional  amend- 
ment need  not  be  set  out  verbatim  in  the  legis- 
lative journal?,  where  the  bill  is  fully  and  clear- 
ly identified  by  its  title,  and  the  Houses  each 
have  the  bill  in  possession  when  it  Is  passed. 
Worman  v.  Hagan  (Md.)  716 

4.  The  governor's  proclamation  of  the  adop- 
tion of  a  constitutional  amendment  is  con- 
clusive of  that  fact,  under  the  Maryland 
Conf^titution;  and  the  amendment  thereby  he- 
roines €0  instanti  a  part  of  the  Consfituiion, 
and  no  other  officer,  or  any  other  department 
of  the  government,  can  review  his  decision. 

Jd, 

5.  The  amendment  to  Md.  Const,  art.  7,  §  1, 
Cflopted  in  November,  1891,  providing  for  the 
e<octton  of  county  commissioners,  commenc- 
ing: in  that  year,  and  prescribing  their  term  of 
o(t!cp,  must  be  construed  to  be  applicable  to 
the  term  of  office  of  the  commissioners  chosen 
tti  that  election,  although  the  amendment  did 
not  apply  to  their  election.  Id. 
As  to  private  rig^hts. 

6.  The  establishment  of  abuilding  line  merely 
bv  statute  or  ordinance,  without  notice  to  lot- 
owners,  who  are  thereby  prevented  from  build- 
ins;  OD  their  own  lots  within  a  certain  distance 
from  the  street,  deprives  them  of  property 
without  due  process  of  law.  St,  Louts  v. 
nil{Uo,)  226 

7.  Due  process  of  law  in  proceedings  for 
the  adoption  of  a  child  on  the  ground  of  the 
parent's  abandonment  requires,  as  to  the  pa- 
rent, some  notice  and  opportunity  to  be  heard. 
Sc/iiUe  v.  Jioenitz  {Wis.)  488 

8.  The  '  'liberty"  guaranteed  by  the  Constitu- 
tion includes  the  right  to  freely  buy  and  sell, 
make  contracts  and  have  them  enforced  as 
others  may.    State  v.  Loomis  (Mo.)  789 

9.  A  statute  prohibiting  mining  or  manufac- 
turing concerns  from  issuing  forthe  pavment  of 
wapes  anv  order  or  other  evidence  of  fndebted- 
DP9S  payable  otherwise  than  in  lawful  money 
or  the  United  Slates,  unless  the  same  is  nego- 
tiable and  redeemable  without  discount  in  cash 
or  in  supplies  at  the  option  of  the  holder,  is 
void  as  depriving  persons  of  liberty  without 
due  process  of  law.  Id, 

10.  The  classification  of  mining  and  manu 
fnoturing  enterprises  for  legislation  regulating 
the  mode  of  payment  of  employes  is  unreason 
able,  arbitrary,  and  cannot  be  upheld.  Id, 

NoTBB  Ain)  Briefs 

As  to  appointment  and  removal  of  officers, 
see  Officers. 

Constitutional    law;    adoption    of   amend- 
ment. 716 
Effect  of  contemporaneous  construction.  581 
Rules  in  construction  of  constitution.        664 
As  to  statutes  restricting  contracts  and  busi- 
ness:— due  process  of  law:  (1)  testing  statutes 
31L.R.A- 


by  the  unwritten  constitution;  (2)  class  legis- 
lation; (3)  freedom  of  contract;  (4)  contracts 
moulded  bv  statute;  (5)  police  restraints  upon 
business;  (6)  American  legislation  upon  kindred 
topics:  (a)  laws  concerning  hours  of  labor  or  a 
day's  ]al)or;  (b)  statutes  regulating  time  of  pay- 
ment of  wages;  (c)  statutes  bearing  upon  mode 
of  payment  of  waces;  (d)  statutes  forbiddina; 
or  regulating  contracts  for  the  labor  of  chil- 
dren or  women;  (e)  statutes  against  company 
stores;  (f)  statutes  giving  a  priority  to  claims 
of  certain  laborers;  (g)  miscellaneous  laws  af- 
fecting the  relations  of  employers  and  em- 
ployed; (7)  English  legislation  and  opinions:  (8) 
restrictions  placed  by  courts  upon  freedom  of 
contract;  (9)  literature.  789 

CONTEMPT. 

1.  A  person  charged  with  contempt  of  an  in- 
junction cannot  be  compelled  to  be  a  witness 
against  himself,  as  the  proceeding  is  of  a  crim- 
inal nature.    Ex  parte  Oould  {C^,)  761 

2.  An  orderof  court  prohibiting  the  publica- 
tion of  evidence  in  a  divorce  case,  because  it 
is  unfit  for  publication,  is  not  authorized  by 
Cal.  Code  Civ.  Proc.  t^  125,  authorizing  the 
court  to  exclude  persons  other  than  officers  of 
the  court,  parties,  counsel,  and  witnesses,  or 
by  §  1209.  making  disobedience  of  any  lawful 
judgment  or  unlawful  interference  with  the 
proceedings  a  contempt  of  court.  B$  Short- 
ridge  (Cal.)  •         755 

8.  A  finding  of  unlawful  interference  with 
the  proceedings  of  a  court,  which  is  adjudged  a 
contempt,  is  not  conclusive  on  certiorari,  where 
the  facts  found  show  that  there  was  no  con- 
tempt. Id. 

NoTBs  AND  Briefs. 

Contempt;  power  of  court  to  prevent  pub- 
lication of  proceedings  as  contempt.  762 

CONTRACTS.    See  also   Attorneys.  5; 
Case;  Constituttonal  Law,  8;  Part- 

KEBSHCP. 

1.  An  agreement  to  reconvey  land  whicii 
had  been  conveyed  as  a  mortgage,  upon  pay- 
ment of  the  mortgage  debt,  is  not  a  contract 
for  the  sale  of  an  interest  in  lands  within  the 
Statute  of  Frauds.    Mussey  v.  Bates  (Vt.)  516 

2.  A  contract  between  theowners  of  two  news- 
papers belonging  to  the  same  political  party, 
only  one  of  which  could  obtain  a  contraci 
for  public  printing  under  a  statute  requir- 
ing certain  state  officers  to  make  the  selec- 
tion having  reference  to  the  larger  circulation, 
by  which,  in  order  to  prevent  rivalry,  they 
agree  that  for  two  years,  in  case  of  the  desig 
nation  of  either  paper, the  profits  shall  be  equal- 
ly divided,  and  that  each  paper  shall  be  alter- 
nately se1ei;ted  for  that  purpose,  is  contrary 
to  public  policy  and  void  as  contravening:  the 
statute  requiring  the  selection  to  be  made  by 
the  Slate  officers,  and  the  policy  of  the  statute, 
which  requires  publication  to  be  made  in  the 
one  having  the  larger  circulation.  Brooks  v. 
Cooper  (N.  J.  Err.  &  App.)  617 

8.  The  court  will  not  aid  in  the  enforcement 
of  an  illegal  contract,  but  will  leave  the  parties 
to  it  just  where  it  finds  them.  Id, 
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4.  A  contract  is  to  be  coDStrued  in  the  light 
and  with  the  koowledKe  of  surrounding  cir- 
cumstancea.    Remy  v.  Olds  (Gal.)  645 

6.  A  con  tract  for  planting  grape  vines  may 
be  construed  to  permit  the  planting  of  cut- 
tings without  roots.  Id. 

6.  The  act  of  Qod  cannot  excuse  failure  to 
perform  a  contract,  so  as  to  give  a  person  the 
right  to  recover  upon  it  without  performance, 
although  for  the  purpose  of  a  defense  nonper- 
formance might  be  thereby  excused.  Jd. 

7.  Heavy  rains  preventing  a  person  from 

glowing  land  in  the  fall,  as  he  agreed  to  do, 
1  order  to  fit  it  for  setting  out  grape  vines  in 
the  spring,  will  not  allow  him  to  recover  for 
his  labor  in  plowing  the  land  in  February  and 
setting  out  the  vines  thereafter,  where  they 
prove  to  be  a  failure.  Id. 

8.  The  impossibility  of  repairing  leased  dams 
or  races  ten  days  after  the  water  falls  to  the 
average  winter  stage,  as  agreed  upon  by  the 
lease,  because  the  water  immediately  rises 
again  and  continues  high,  releases  the  lessor 
from  liability  for  breach  of  the  covenant,  if  he 
makes  the  repairs  as  soon  as  possible.  Pengra 
V.  Wheeler  {Ot,)  726 

9.  Failure  to  repair  leased  dams  or  races 
within  ten  da^^s  after  the  water  has  fallen  to 
the  average  winter  stage,  as  required  by  a  con- 
tract leasing  the  water-power,  is  not  excused, 
if  the  water  continues  below  that  stage,  by  the 
fact  that  the  work  could  not  profitably  be  done 
within  the  time  agreed  upon.  Jd. 

10.  The  oblif2:ation  of  the  state's  contract 
with  one  to  whom  it  grants  a  license  to  prac- 
tice law  is  not  impair^  by  a  subsequent  stat- 
ute requiring  him  to  procure  a  further  license 
from  the  county  clerk  as  a  means  of  compel- 
ling him  to  pay  an  occupation  tax.  Ex  parte 
WMianu  (Tex.  Crim.  App.)  788 

Notes  and  Bkhsfs. 

Contracts;  inducing  breach  of,  see  Cabb. 
See   also   Con8titt7Tional    Law;    Option; 
Sales. 
Agreement  between  attorney  and  client  868 

CONTRIBUTION. 

One  who  signs  a  note  which  is  on  its  face 
Joint  and  several,  to  satisfy  the  demand  of  the 
payee,  prefixing  to  his  name  the  word '  *surety ," 
without  anv  knowledge  that  the  apparent  joint 
and  several  makers  are  not  all  principals  in 
fact,  cannot  be  compelled  to  contribute  to  one 
of  them  who  was  in  reality  only  a  surety  for 
the  real  principal,  and  who  did  not  request  or 
know  of  the  signing  by  the  later  surety,  where 
he  has  been  compeUed  to  pay  a  portion  of  the 
note.    BuUceUy  v.  Haute  (Conn.)  247 

CORONERS. 

1.  The  "viewinff"inNeb.  Comp.  Stat  chap. 
28,  g  7,  allowing  fees  to  a  coroner  for  viewinc^ 
a  dead  body,  means  an  inspection  and  investi- 
gation by  a  coroner  with  a  jury;  and  he  is  not 
entitled  to  fees  for  viewing  the  body  of  a  per- 
son found  dead,  unless  a  jury  is  impaneled. 
Laneaeter  County  v.  Holyoke  (JNeb.)  894 

d.  A  coroner  can  lawfully  hold  an  inquest^ 
2LL.R.A. 


under  the  Nebraska  statutes,  upon  the  dead 
bodies  of  only  such  persons  as  are  supposed  to 
have  died  by  unlawful  means,  although  at 
common  law  a  coroner  was  required  toehold 
an  inquest  over  the  body  of  a  person  who  died 
from  visitation  of  God,  by  chance  or  accident, 
or  by  his  own  hand  or  the  band  of  another. 

Id. 
Notes  ahd  Bbirvbw 

Coroners:  when  coroner's  inquest  necessary 
or  proper: — second  inquest;  one  inquest  on  sev 
eral  bodies;  locality;  statutory  provisions.    394 

CORPORATIONS.    See  also  Pi^sadino, 
& 

1.  There  can  be  no  d!0  faeto  corporation  in 
the  absence  of  any  legislative  provision  for  the 
organization  of  dejvre  oorporationa.  (Jtit/irte 
V.  Territory,  Loeey  (Okla.)  841 

2.  A  transfer  of  stock  in  a  corporation  is  not 
sufficient  to  authorize  the  transferee  tc  voie 
upon  it,  until  the  transfer  is  made  on  the  hooks 
of  the  company,  where  it  is  provided  that  the 
stock  is  transferable  only  on  tbe  hooka.  Mar- 
TiU  V.  lAttle  FalU  Mfg.  Co.  (Minn.)  174 

8.  Such  of  the  stockholders  as  actually  as- 
semble at  a  properlv  convened  meeting,  al- 
though a  minority  of  the  whole  number  and 
representing  only  a  minority  of  the  stock,  eveu 
if  but  one  is  present,  constitute  a  quorum  fur 
the  transaction  of  business,  unless  otherwi^ 
provided  in  the  charter  or  by-laws.  Id, 

4.  Sufficient  notice  to  stockholders  of  regu- 
lar meetings  is  given  by  a  charter  or  by-luws 
which  fix  the  time  and  place.  Id, 

5.  A  corporation  may  be  liable  in  tort  for 
false  imprisonment,  even  though  a  malicious 
intent  is  necessary  to  be  provea.  Waehtmvih 
V.  Merchants  Nat.  Bank  (Mich.)  278 

6.  A  director  cannot  take  advantage  of  bis 
superior  means  of  information  lo  secure  his 
debt  ai^ainst  the  corporation,  either  by  confes- 
sion of  judgment  or  otherwise.  HiU  v.  PCotteer 
Lumber  Co.  (N.  C.)  560 

Notes  asd  Bribfb. 

Corporations;  right  of  directors  to  obtain 
preference.  560 

liabUity  of.  for  torts.  501 

What  constitutes  a  quorum  for  a  meeting  of 
stockholders: — where  number  indefinite; where 
number  definite;  where  * 'stock"  votes;  pre- 
sumptions as  to  quorum;  modifications  by  sut- 
ute  or  by-law.  174 

COUNTIES.    See  Con8Ittotionai«  Law,  5. 

COURTS.  See  also  Ck>NTEMFT;  iHDiAmk 
1,  Notes  A2n>  Brdefb;  OFncBRS*  5; 
Statutes,  1. 

1.  A  probate  judge  may  be  constitutioDally 
authorized  to  appoint  police  commissioners  for 
a  city.    Fox  v.  McDonald  (Ala.)  529 

2.  The  liability  of  a  telegraph  companr  lo 
damages  for  mental  anguish  on  account  of 
negligence  in  transmitting  a  message  is  a  qm^s- 
tion  of  general  law  on  which  a  f^eral  cuuri 
is  not  bound  by  the  decisions   of   the  suta 
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where  the  catme  of  actloD  arisei.     Wutern  U, 
reUg.  Co.  V.  WoodiP.  C.  App.  5th  C.)       706 

COVENANT.    See  also  Municipal  Gob- 

FORATIOJro,  1. 

1.  The  GovenaDt  of  a  {pnntor  with  a  purcfaafler 
of  one  of  seyeral  lots  m  a  tract,  hiodinig;  the 
grantor  to  ioclade  certain  buildiDg  restrictions 
in  deeds  of  ibe  other  lots,  enures  to  the  benefit 
of  subsequent  purcbasers  of  such  lots,  and  en- 
titles them  to  enforce  such  building  restrictions 
against  one  of  such  ffranteea  who  violates  them. 
MutehinaanY.  Ulnch(l\h)  891 

2.  Restrictions  and  prohibitions  as  to  the 
use  of  real  property  by  the  grantee  should 
generally  be  resolved  In  favor  of  the  free  use 
of  the  property.  Id, 

CREDITORS*  BILL. 

1.  An  injunction  to  prevent  defendants  from 
paying  nonresident  creditors,  granted  in  a  cred- 
itors' suit,  under  Wis.  Rev.  Stat.  §  3029,  suffi- 
ciently asserts  dominion  and  control  over  the 
indebtedness  to  subject  it  to  final  judgment 
i^pointing  a  receiver.  Bragg  v.  Gaynor 
(Wis.)  161 

2.  Debts  owing  to  nonresidents,  although 
represented  by  notes  and  mortgages,  have  their 
ntu»  within  the  state  for  the  purpose  of  gar- 
nishment or  creditors'  bills  in  tavor  of  those  to 
whom  the  creditor  is  indebted.  Id, 

CRIMINAL  LAW.    See  also  GASfre  Laws; 
Ikdianb;  Tbiax,  6,  Notes  and  Briefs. 

1.  The  record  in  a  murder  case,  which  does 
not  show  that  the  prisoner  was  present  at  any 
time  during  the  trial  except  when  he  was  ar- 
raigned and  pleaded,  does  not  shoi^  that  he 
had  a  legal  and  constitutional  trial,  and  is  fa- 
tally defective.    French  v.  State  (Wis.)      402 

2.  A  person  is  not  twice  put  in  jeopardy  he- 
cause  he  is  subjected  loan  action  for  a  penalty 
aa  well  as  to  a  criminal  prosecution  for  the 
same  offense.  8tate,  Beedle,  v.  tichoonorer 
(Ind.)  767 

CRIMINATION.    See  Contbicft,  1. 

CROPS.    See  Damages,  7. 

CUSTOM.    See  also  Banks,  1,  Notes  akd 
Briefs;  Bbokbrs,  2;  Evidence,  16,  In- 
junction, 8;  Taxes,  4. 
When   one  employs  another  to  deal   in   a 
particular  marlcet,  he  will  be  held  to  intend 
that  the  mode  of  performance  should  be  in  ac- 
cordance   with  the  established  customs  and 
usages  of  the  market,  so  long  as  the  custom  or 
usage  is  neither  immoral,  unlawful,  unreason- 
able, contrary  to  the  express  agreement  of  the 
parties.norsuch  asto  change  the  intrinsic  char- 
acter of  the  undertaking.    Skiff  v.  Stoddard 
(Conn.)  102 

CY  PRES.    See  Charities,  6. 

DAMAGES.    See  also  Libbl  and  Slan- 
der, 7. 

1.  The  measure  of  damages  for  a  con  version 
by  a  carrier  of  goods  which  the  consignee  has 
not  thereafter  accepted  is  their  value  at  the 
21  L.  R.  A. 


time  when  they  should  have  been  delivered, 
and  not,  as  in  the  case  of  mere  delay,  the  dif- 
ference between  their  value  at  that  time  and  at 
the  time  of  actual  delivery.  Baltimore  db  0, 
R  Co,  V.  aBonneU^OXAo)  117 

2.  A  woman  whose  miscarriage  is  proxi- 
mately caused  by  the  misconduct  of  a  servant 
of  a  carrier  may  recover  damages  therefor, 
although  her  condition  was  unknown  to  the 
carrier  or  its  employes,  liann  Boudoir  Gar 
Oa.  V.  Dvpre  (C.  C.  App.  6th  C.)  289 

8.  Although  the  general  ownership  of  a  lost 
trunk  and  its  contents  is  in  a  wife,  her  hus- 
band has  such  a  special  ownership  therein  as 
will  enable  him  to  recover  in  his  own  name 
alone  the  value  of  such  lost  trunk  and  its  con- 
tents as  his  damages  for  the  breach  of  a  con-, 
tract  made  with  him  for  its  safe  carriage  and 
delivery.  JnckmtmUe,  St.  A,  d  B.  M.  R.  Co. 
y.  Mitc/tett  (F\&.)  487 

4.  Damages  for  mental  an^ish  resulting 
from  simple  negligence  in  the  prompt  delivery 
of  a  telegram  are  too  uncertain,  remote,  ana 
speculative  to  be  recoverable.  Western  XT. 
TeUg.  G<k  v.  Wood  (C.  C.  App.  5th  C.)       706 

6.  Mental  pain  and  suffering  is  not  an  ele- 
ment of  damage  for  which  a  recovery  can  be 
had  in  an  action  sounding  in  tort,  but  for  com- 
pensatory damages  for  the  breach  of  a  con- 
tract by  a  telegraph  company  to  promptly 
send  or  deliver  a  telegraphic  message.  Inter- 
national Ocean  Teieg,  Go.  v.  Saunders  (Fla.) 

810 
0.  An  agreement  for  a  pro  rata  deduction 
of  the  agreed  rents  for  water-power,  in  case  of 
a  delicicncv  of  water,  does  not  preclude  a  re- 
covery of  damages  for  breach  of  contract  by 
the  lessor  to  repair  the  dams  and  races  if  in- 
jured, by  which  failure  the  lessee  loses  the  use 
of  his  mill,  the  rental  value  of  which  is  $20 
or  $25  per  day,  while  the  rent  of  the  water- 
power  is  only  $2.83  per  daj.  Pengra  v. 
WJuder  (Or.)  726 

7.  The  value  of  a  crop  destroyed  by  an 
overflow  of  surface  water  is  not  allowable  as 
damages  for  an  obstruction  to  the  flow  of  the 
water,  if  it  was  plainly  useless  to  plant  any 
crop  because  it  was  certain  to  be  flooded  and 
destroyed;  but  in  such  cases  the  rental  value 
and  permanent  injury  to  the  land,  if  any,  con- 
stitute the  measure  of  damage.  Willitts  v. 
Chicago,  B.  dkE,  O.R.  Co.  (Iowa)  608 

8.  Services  rendered  in  attempting  to  pro- 
cure a  dissolution  of  an  injunction  penrfente 
lite  in  a  suit  to  enjoin  an  increase  in  the  flow 
of  surface  water  are  to  be  distinguished  from 
those  rendered  in  making  a  general  defense  lo 
the  injunction  suit,  for  the  purpose  of  award- 
ing counsel  fees  as  part  of  the  damages  occa- 
sioned by  the  injunction.  LcmiJbert  v.  Alcorn 
(111.)  611 

9.  An  award  of  solicitor's  fees  as  part  of  the 
damages  on  dissolution  of  an  injunction  cannot 
be  sustained  if  there  is  nothing  to  show  what 
portion  of  the  services  were  rendered  in  at- 
tempting to  procure  such  dissolution,  as  distin- 
guished 'from  those  rendered  in  general  de- 
fense of  the  suit  Id, 

Notes  and  Briefs. 
Damages  for  mental  suffering.         708,  811 
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DSATH— DOWEB. 


DEATH.    See   also   Action   ok   Sdtt,  8; 

Co&iPK03fI6K  AND  SETTLEMENT. 

1.  A  widower  is  Dot  given  any  lifi^bt  to  the 
recovery  of  damages  for  the  death  of  his  wife, 
under  Sen.  Gen.  Stat.  If  451R,  providing  that 
damages  in  an  action  for  death  must  enure  "to 
the  benefit  of  the  widow  and  children,  if  any, 
or  next  of  kin."  Wenier/i  U,  Teleg.  Co,  ▼.  Me 
^»W(C.  C.  App.  8thC.)  818 

2.  A  husband  is  not  of  the  next  of  kin  of 
bis  wife  so  as  to  be  entitled  to  share  with  the 
next  of  kin,  who  are  given  by  statute  an  inter- 
est in  the  damages  recovered  for  wrongful 
death.  IdL 

.KOTBB  AND  BniEFa. 

'    Death;  right  of  action  for.  810 

Compromise  of  action  for.  158 

DEBTOR  AND  CREDITOR. 

A  debtor's  time,  talents,  and  industry  are  at 
his  own  disposal,  and  his  creditors  have  no 
claim  thereto.    May&r»  v.  Kaiser  (Wis.)     623 

KoTEs  AND  Briefs. 

Debtor  and  creditor:  rights  of  creditors  in 
personal  services  of  debtor;  subjecting  earn- 
ings not  yet  due;  contracts  to  pay  debtor 
wages  in  advance;  gift  of  services  by  debtor 
generally;  exceptions  and  limitations;  prod- 
ucts raised  on  wife's  farm;  improvements  on 
wife's  land.  623 

DECREE  NISI.    See  Action  or  Sxtit,  8; 
EviDENCB,  18;  Husband  and  Wife,  6, 6. 

DEDICATION. 

The  adoption  by  a  statute  incorporating  a 
town,  of  a  map  showing  its  limits,  is  an  ac- 
ceptance of  the  dedication  of  a  street  shown 
thereon  and  on  which  abutting  lots  have  been 
sold,  although  the  street  has  not  been  made 
passable  in  all  places.  WM  v.  Demopolis 
(Ala.)  62 

DEED.    See  also  Buildinob. 

A  conveyance  to  a  city  in  consideration  of  a 
covenant  which  is  ultra  vires  and  void  is 
without  conMderation,  and  the  land  should  be 
returned.    JPenley  v.  Auburn  (Me.)  657 

KOTBS  AND  BbUEFB. 

Deeds;  construction  of.  892 

DEFENSE.    See  Attornbtb,  4;  Bills  and 
NoTEB,  2,  8l 

DEFINITION.    See  Buildings;  Coroner, 
1;  Markets;  Taxes,  8;  Waters,  10. 

DESCENT  AND  DISTRIBUTION. 

A  jud^ent  against  an  heir  or  devisee  upon 
his  individual  debt,  and  the  levy  of  an  execu- 
tion issued  thereon  upon  lands  descended  or  de- 
vised prior  to  the  commencement  of  an  action 
against  him  upon  a  debt  of  his  ancestor,  the 
testator,  under  the  New  Jersey  Act  fixing  the 
liability  of  an  heir  or  devisee  for  such  debt,  is 
not  nn  alienation  of  the  property  which  sub- 
21  L.  H,  A. 


Jects  htm  to  a  personal  Jod^cnt  for  the  value 
of  the  lands.  Muldoon  v.  Muore  <N.  J.  Sup.)  89 

l^oTBs  AND  Briefs. 

Descent  and  tiistribution;  liability  of  heirs 
for  obligations  of  ancestor: — in  general;  liabil- 
ity on  covenant  or  specialty  debt;  remedy  in 
equity;  conditions  of  suit  against  heirs;  plead- 
ing and  proof;  parties;  judgment^  in  Louisi- 
ana. b9 

DITCH.    See  NuxBANcsa 

DIVORCE.  See  Action  or  Suit,  7,  8; 
Appeal  and  Error,  8;  Husband  and 
Wife,  &-7.  9. 

DOWER.     See    also  Spbcifio  Pskfokm- 

ANCB,  8. 

1.  An  inchoate  right  of  dower  of  a  woman 
who  has  Joined  in  a  mortgage  of  her  husband's 
premises  can  be  devested  by  reason  of  the  coo- 
ditional  release  in  the  mortgage,  only  by  sale 
u nder  a  d ecree  of  foreclosure.  Roan  v.  IJcimei 
(Fla.)  180 

2.  A  purchaser  on  a  sale  under  a  Judemeoi 
against  the  debtor  acquires  the  same  status,  su 
far  as  the  ri^ht  of  the  debtor's  wife  to  dower 
in  the  premises  sold  is  concerned,  as  thong!) 
he  were  the  alienee  of  the  husband  by  bio 
own  voluntary  act  and  deed.  Id. 

8.  Mesne  profits  by  way  of  damages  for  de 
tention  of  dower,  if  recoverable  at  all  as 
against  the  alienee  of  the  husband,  can  be  re- 
covered only  from  the  time  of  the  widow's  de- 
mand for  her  dower  interest,  and  refusal  there 
of  by  thd  alienee.  Id, 

4.  The  right  to  damages  for  detention  of 
dower  in  premises  aliened  during  the  HfetinK" 
of  the  husband  is  an  incident  to  the  principal 
rijErht  to  dower,  and  falls  on  the  death  of  tbe 
widow,  pending  her  suit  for  admeasuremeot 
of  dower,  before  any  adjudication  of  her  con- 
tested right.  M- 

6.  The  right  of  a  husband  in  Illinois  to 
dower  in  his  wife's  lands  before  assignment  is 
not  an  estate  in  the  lands  in  which  a  leasehoid 
estate  will  be  merged.    Heisen  v.  Heisen  till.) 

434 

6.  A  man  entitled  to  dower  in  his  wife's 
lands,  which  has  not  been  assigned,  is  estopped, 
bv  taking  a  lease  from  the  owner  of  the  fee,  io 
claim  dower  in  the  land  so  far  as  it  is  covered 
by  the  lease.  Id. 

7.  A  guardian  of  a  minor,  having  no  power 
to  assign  dower  in  lands  of  the  ward,  canaoi 
by  his  void  act  or  parol  agreement  as  to  such 
assignment,  made  to  induce  leasing  the  lands 
to  one  entitled  to  dower,  whereby  the  rent  is 
to  be  less  than  is  expressed  in  a  written  lease, 
estop  the  ward  from  denying  the  validity  of 
his  acts  or  agreement,  or  prevent  him  from 
claiming  the  whole  amount  of  the  rent  named 
in  the  lease.  Id, 

8.  The  appointment  of  commissioners,  under 
the  Illiuois  Dower  Act,  §  34,  is  not  necessary, 
where  dower  is  assigned  under  §  89.  on  a  find- 
ing that  the  premises  cannot  be  divided  with- 
out great  injury.  Id. 


DBUGaiBT— Etidbnob. 
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Notes  akd  Briefb. 

Dower;  effect  upon,  of  a  lease  to  widow. 

434 
Right  of  dowress  to  mesne  profits  or  dam- 
ages for  detention  of  dower.  180 

DRUGGIST.   Bee  Imtozicating  LiquoRS, 
3,  5-7. 

DRUGS. 

NoTBS  Aim  Bribfb. 

Liability  of  vendor  of,  for  negligence.  189 
DRUNKENNESS.    Bee  Guabantt,  8. 

DUE   PROCESS.    Uee  Constitutional 
Law,  6,  7,  9. 

EASEMENTS. 

The  title  to  an  easement  of  a  burial  lot  may 
be  acquired  by  prescription,  where  adverse 
possession  for  that  purpose  is  held  for  the  stat- 
utory period.    Hook  v.  Joyce  (Ey.)  96 

Notes  and  Briefs. 

Easement;  equitable,  under  rpvenant  with 
third  person.  892 

EMBEZZLEMENT. 

A  mail  carrier  is  not  guilty  of  embezzlement 
by  appropriating  to  his  own  use  salary  earned 
by  him,  although  he  had  made  a  void  assign- 
ment thereof  before  it  was  earned,  and  taken 
an  appointment  as  agent  from  the  assignee  to 
collect  it  for  the  latter,  since  he  was  not  in  fact 
an  agent  in  collecting  the  money,  because  the 
assignment  was  void.  8taU  v.  WiUiam^on 
<Mo.)  827 

EMINENT  DOMAIN.    See  also  Land- 
ix>RD  AND  Tenant,  1. 

1.  Tbe  right  of  a  tenant,  on  the  condemna- 
tion of  leased  property,  is  to  tbe  excess,  if  any, 
of  the  value  of  the  leasehold  estate  over  the 
rent.     Corrigan -9.  Chicago  (l\\.)  212 

2.  The  rights  of  a  lessee  of  a  stall  or  stand  in 
a  market  are  subject  to  all  qualifications  and 
restrictions  which  the  municipalily  may  im- 
pose. He  has  no  right  to  the  ground  or  estate 
in  the  building,  which  will  sustain  an  action 
for  damaaes  from  the  condemnation  of  the 
market  building  for  a  railroad.  Strickland  v. 
Penngylvania  &  Co,  (Pa.)  224 

'  8.  A  statute  giving  a  right  of  action  for 
4]amages  to  property  caused  by  grading  a 
street  without  consent  of  or  compensation  to 
the  owner  cannot  make  it  lawful  to  cause  such 
injury  without  first  paying  the  compensation 
to  him  or  into  court,  as  required  by  Mo.  Const. 
art.  2,  8  21.    8t.  Louis  v.  Htll  (Mb.)  226 

4.  There  is  a  taking  of  property  within  the 
meaning  of  the  Constitution,  when  the  owner 
of  a  lot  fronting  on  a  boulevard  is,  by  author- 
ity of  a  statute  or  ordinance,  prohibited  from 
building  upon  a  certain  portion  of  it  between  a 
building  line  thereby  established  and  the 
street.  Id. 

5.  No  part  of  the  money  paid  upon  con- 
21  L.  R.  A. 


demnation  for  a  public  park  of  lands  formerly 
held  under  a  condition  subsequent  for  use  as  a 
cemetery  can  be  claimed  by  those  entitled  to 
re-enter  upon  breach  of  the  condition,  where, 
before  the  condemnation,  the  condition  had 
been  entirely  defeated  by  a  law  prohibiting  its 
further  use  for  cemetery  purposes.  Scomll  v. 
McMahoYi  (Conn.)  58 

6.  The  jury  in  a  condemnation  case  are  not 
entitled  to  rely  entirely  upon  their  own  judg- 
ment in  making  their  assessment  of  damages, 
and  reject  the  evidence  of  competent  witnesses, 
although  after  in^^pection  they  determine  thai 
it  is  a  more  reliable  basis  for  the  estimate  than 
the  testimony.  Peoria  Oaslight  db  0,  Co,  v. 
Peoria  Terminal  B,  Co.  (Dl.)  878 

Notes  Ain>  Bbdcfb, 

Eminent  domain;  what  constitutes  a  depriva- 
tion of  property  by.  227 

Rights  of  tenants  and  reversioners  of 
property  taken  by: — (I.)  American  cases;  effect 
on  liability  for  rent;  taking  of  part;  damages, 
application  of;  right  to  an  estimation  of;  li- 
cense; practice;  remedies;  life  tenants,  rever- 
sioners, and  remaindermen;  ground  rents;  (II.) 
English  cases;  life  tenants,  reversioners,  ana 
remaindermen;  jurisdiction;  practice;  rights  of 
tenant  receiving  proper  notice  to  quit;  as  to 
duration  of  tenancy;  effect  on  the  lease  and 
rent,  estimation  and  application  of  damages. 

212 
EQUITT.    See  Injunction. 

ESTOPPEL.    See  also  Dowbr,  6,  7. 

1.  The  doctrine  of  equitable  estoppel  cannot 
apply  to  defeat  the  right  of  a  city  to  remove 
obstructions  in  the  street.  Wehb  v.  Demopdie 
(Ala.)  62 

2.  A  woman  to  whom  purchasers  of  prop- 
erty from  her  husband  pay  the  purchase 
money  on  her  claim  of  equitable  ownership  is 
not  estopped  as  a^inst  them,  by  the  fact  of 
her  previous  acquiescence  in  his  appearance  of 
ownership,  to  deny  that  he  was  the  owner, 
when  they  attempt  to  make  the  property  liable 
for  his  fraud  in  the  sale.  Brown  y.  Wright 
(Ark.)  467 

EVIDENCE. 
Judicial  notice* 

1.  Judicial  notice  is  taken  by  the  Supreme 
Court  of  California  of  the  statutes  under  which 
city  improvements  are  made  in  the  city  and 
county  of  San  Francisco.  Oonlin  v.  San 
Francisco  Supers,  (Cal.)  474 

2.  Judicial  notice  is  taken  that  at  the  meet- 
ing of  the  Indiana  Legislature  of  1880  there  was 
a  strong  public  sentiment  in  favor  of  more 
stringent  laws  to  secure  the  purity  and  free- 
dom of  the  ballot,  and  prescribe  adequate  pun- 
ishment for  the  violation  of  their  provisions, 
and  that  tbe  pressure  of  this  sentiment  was 
greatly  augmented  by  charges  of  fraud  and 
corruption  attending  previous  recent  elections. 
State,  BeedU,  v.  Schoonover  (Ind.)  767 

8.  Courts  must  Judicially  notice  the  vernac- 
ular language  and  such  abbreviations  and  sym- 
bols of  ideas  as  have,  from  immemorial  use, 
been  adopted  by  the  people  generally  and 
thereby  have  become  a  part  of  the  common 


EVIDKMCU. 


usage  of  the  lanffoace.  PnDer  ▼.  Btwdle  (N. 
dT  828 

4.  It  is  nommon  knowledge  that  in  many, 
and  possibly  in  the  majority  of.  cases  where 
the  carriage  of  a  {>as8enger  upon  a  sleeping 
car  begins  at  a  terminal  point  or  in  a  large  city 
or  considerable  town,  the  passenger  receires  a 
ticket  at  the  ticket  office  and  snrrenders  it 
upon  entering  the  car,  and  receives  from  the 
conductor  of  the  car  a  berth  check.  Mann 
Boudoir  Oar  Co.  v.  Dupn  (C.  C.  App.  6th  C.) 

280 
Preeumpiions  and  burden  of  proof. 

6.  The  common  law  will  not  be  presumed 
to  be  in  force  in  a  sister  state  the  jurispru- 
dence of  which  was  not  founded  upon  or  de- 
rived from  the  common  law:  but  m  the  ab- 
sence of  proof  the  law  of  that  state  will  be 
presumed  to  be  that  of  the  forum.  Brown  v. 
TFn^A/(Ark.)  467 

6.  Fraud  cannot  be  presumed,  and  the  bur- 
den of  showing  it  Is  on  him  who  alleges  it. 
Mayen  v.  KaUer  (Wis.)  623 

7.  The  cashier  of  a  bank  must  be  presumed 
prima  facie  to  have  bad  authority  to  direct  the 
commencement  of  a  libel  suit  by  capiat,  where 
the  regular  attorneys  of  the  blank  conducted 
the  suit,  one  of  tbem  being  a  director,  and  tbe 
bank  paid  the  expenses  of  the  suit  and  of  an 
application  for  a  mandamus  to  set  aside  an  or- 
der quashing  the  capias,  Wachtmuth  ▼.  Afer- 
chants  Nat  Bank  (Mich.)  278 

8.  Stocks  on  hand  when  a  broker  becomes 
insolvent  will  be  presumed,  in  ihe  absence  of 
e7iden(*e  to  the  contrary,  to  be  held  for  his 
customers,  where  his  contracts  require  him  to 
carry  such  stock  for  them.  Bkiff  y.  Stoddard 
(Conn.)  102 

9.  No  presumption  will  be  indulged  to  sup- 
ply the  record  in  a  criminal  case,  where  it  does 
not  show  tbe  necessary  fact  of  the  prisoner's 
presence.    French  v.  iMate  (Wis.)  402 

10.  Complainant  has  tbe  burden  of  proof  in 
a  suit  to  restrain  tbe  draining  of  surface  water 
oyer  complainant's  lands  out  of  its  natural 
course,  if  defendant  denies  all  intention  to  do 
so;  and  if  such  burden  is  not  sustained  com- 
plainant cannot  have  a  decree  in  his  favor. 
Lambert  v.  Aleom  (111.)  611 
Parol  as  to  writings. 

11.  Parol  evidence  is  inadmissible  to  show 
that  a  written  agreement  which  upon  its  face 
is  a  plain  and  unambiguous  contract  of  sale 
should  be  construed  merely  as  a  broker's  sold 
note,  and  that  tbe  ostensible  seller  acted  sim- 
ply as  a  broker.  Oream  City  Olau  Co.  v. 
Friedlander  (Wis.)  135 

12.  Evidence  as  to  the  true  payee  of  a  note 
made  payable  to  bis  agent  is  not  inadmissible 
in  an  action  tbereon  by  the  agent,  as  varying 
or  adding  to  the  contract.  Stockton  Sav,  dt  L. 
Soe.  V.  Giddings  (Cal.)  406 

18.  In  a  suit  for  contribution  to  an  apparent 
joint  and  several  maker  of  a  note  by  a  signer 
who  prefixes  the  word  "surety"  to  his  name, 
parol  evidence  is  admissible  to  show  that  plain- 
tiff also  was  in  fact  only  a  surety.  Buikekiy  v. 
Uoitee  (Conn.)  247 

14.  If  the  genuineness  of  an  alleged  indorse- 
ment is  not  denied  in  writing  under  oath,  it  is 
21  L.R.  iu 


held,  under  Iowa  Code.  8  2780,  to  be  genuine 
and  admitted,  and  no  evidence  can  be  given 
to  impeach  it    Bhato  v.  Jaeobe  (Iowa)         440 

15.  Tbe  words  "only  a  single  dwelling,"  in 
a  building  restriction,  are  not  words  of  art; 
hod  testimony  of  architects,  realestate  men, 
and  loaners  of  money  upon  real  estate,  is  not 
admissible  to  explain  their  meaning.  Sutehir^ 
$onY.  Ulriehim.)  891 

16.  Evidence  of  a  custom  among  banks  by 
which  tbe  credit  given  on  taking  a  dieck  upon 
another  bank  is  merely  by  way  of  a  receipt, 
and  not  as  payment,  so  as  to  show  that  the 
bank  Is  not  a  purchaser  for  value,  is  not  ad- 
missible to  control  the  agreement  of  the  par- 
ties as  shown  by  such  credit  and  by  blank  in- 
dorsements upon  the  check.  Shaw  v.  Jacobs 
(Iowa)  440 

17.  There  la  no  such  necessity  of  the  sleep- 
ing car  service,  or  such  sufficient  reason  for 
giving  the  berth  check  issued  to  passengera  on 
a  sleeping  car  upon  the  surrender  of  their 
tickets  conclusive  force  as  evidence  of  ihe 
contract  between  tbe  passenger  and  the  sleep- 
ing car  company,  as  to  exclude  parol  evidence 
of  the  agreement  made  between  the  conductor 
and  the  passenger.  Mann  Boudoir  Car  Co.  ▼. 
Dupre  (C.  C.  App.  6th  C.)  28» 

18.  A  rule  of  court  requiring  a  statement  of 
oblections  to  the  making  absolute,  at  tbe  expi- 
ration of  a  six  months' period,  of  a  divorce  ntsi, 
to  be  in  writing,  verified  by  affidavit,  if  suifi 
cient  to  prevent  the  introduction  of  oral  evi- 
dence within  that  period,  is  not  effectual  to 
exclude  such  evidence  of  a  cause  arising  after 
such  period,  which  may  influence  the  judge  in 
refusing  to  make  the  aecree  absolute.  Prati 
V.  P>a/^  (Mass.)  97 
Declarations  and  dealin|pa« 

19.  Declarations  of  plaintiff  m  an  action  to 
be  declared  the  owner  of  lands  and  lo  set 
aside  a  sheriff's  sale  thereof  on  execution 
against  her  husband,  as  to  her  owneiship  of 
the  property,  are  inadmissible  in  the  absence 
of  any  offer  to  bring  knowledge  of  such  dec- 
Isrations  home  to  the  purchaser  at  such  sale. 
Riley  v.  MartineUi  (Cal.)  83 

20.  Evidence  of  the  dealings  between  tbe 
vendor  and  vendee  of  a  machine  for  the  pur- 
chase price  of  which  a  note  is  given  to  tbe 
vendor's  agent  is  admissible  in  a  suit  by  ibe 
latter  on  tbe  note,  in  support  of  the  defense  of 
failure  of  consideration.  Stockton  Sav.  db  L. 
Soc.  V.  Giddings  (Cal.)  405 
Relevancy* 

21.  Evidence  upon  a  collateral  issue  may  be 
relevant,  if  the  fact  which  it  tends  to  establiah 
will  tend  to  prove  or  disprove  the  fact  in  issue. 
Remy  v.  Olds  (Cal.)  645 

22.  On  the  question  whether  vines  planted 
by  plaintiff  died  from  lack  of  water,  which  it 
was  defeodani's  duty  to  furnish,  evidence  that 
tbe  vines  of  another  person  similarly  sitoaied 
died  notwithstanding  abundance  of  water  is 
admissible.  Id, 

28.  Evidence  that  a  railroad  company  batl 
promised  to  drain  the  land  is  admissible  to*i>bow 
a  reason  for  planting  a  crop  on  land  which  was 
subject  to  overflow  by  reason  of  the  railroad 
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embankment     W%Ritt$Y.  Chicago,  B,dZ.C. 
It  Co.  (Iowa)  e08 

24.  Evideoce  of  the  prices  peid  by  a  rail- 
road oompeay  to  other  property-ownera  for  tbe 
right  of  way  along  its  line  is  incompeteDt  on 
tbe  question  of  the  ralue  of  land  coodemned 
for  such  right  of  way.  Peoria  QoMlight  d  0. 
Co.  Y.  Ptoria  Terminal  B.  Go.  (SI.)  878 

25.  To  prove  the  aubetantive  fact  of  dam- 
age, but  not  to  prove  the  meaning  of  the  words 
used  or  the  inouendo  charged,  witnesses  who 
received  an  alleged  libelous  circular  letter  may 
testify  in  favor  of  the  plaintiff  as  to  tbe  effect 
produced  upon  them  thereby.  Warner  ▼. 
Clark  (La.)  602 

26.  Evidence  that  culverts  through  a  rail- 
road embankment  would  be  a  material  help  in 
draining  land  is  admissible  as  showing  one  of 
the  means  by  which  the  railroad  company 
could  avoid  injury  by  its  embankment  Wil- 
lilts  T.  Chicago,  6,  A  K.  O,  B.  Co.  (Iowa)  608 

27.  Words  spoken  or  published  on  another 
occnsion,  charging  a  separate  and  distinct 
crime  from  that  mentioned  in  the  complaint, 
are  not  admissible  in  evidence  for  the  purpose 
of  showing  malice  or  for  any  other  purpose. 
Upton  V.  Hume  (Or.)  498 

28.  The  mere  denial  by  a  corporation  of  the 
execution  of  a  deed  will  not  permit  evidence 
of  fraud.  MorriU  v.  LiUle  FalU  MJg.  Co. 
(Minn.)  174 

KoTBs  Ain>  Bbiefb. 

Evidence;  by  iwrol,  to  show  omitted  pro- 
vision. 436 

Presumption  as  to  the  law  of  other  states: — 
as  lo  statutes;  interest  and  usury;  presumptions 
as  to  common  law.  467 

EXCHANOE.    See  Bills  Ain>  Notes,  1. 

EXECUTION.    See   Lwt  akd  Seizube. 

EXECUTORS   AND  ADMINISTRA- 
TORS. 

1.  The  executor  of  a  will  which  has  been 
probated,  although  it  was  in  fact  invalid  be- 
cause revoked  by  marriage,  cannot  represent 
the  heir  as  defendant  in  a  foreclosure  suit  so  as 
to  make  the  decree  of  foreclosure  binding  on 
the  heir,  although  the  probate  is  by  statute 
made  prima  facie  evidence  of  the  validity  of 
the  will,  even  as  to  real  propertv,  and  the  de- 
cree would  be  conclusive  if  the  will  were 
valid.    Bdton  v.  Summer  (Fla.)  146 

2.  A  statute  providing  for  a  year's  support 
for  the  widow  of  a  deceased  person  does  not 
apply  to  a  widow  of  a  nonresident.  QraMm 
V.  StuU{Ttnii.)  241 

Notes  akb  Bbiefs. 

See  also  Jttdgheiit. 

Executors  and  administrators;  right  of  non- 
resident widow  to  statutory  allowance.       241 

EXPLOSION.    See  Inbubahcb,  8. 

EXTRADITION. 

A  fugitive  from  Justice  brought  by  inter- 
21  L.lt  A. 


state  extradition  proceedings  from  anolhfi- 
state  is  not  exempt  from  civil  prosecution  while 
detained  under  such  proceedings.  Eeid  v. 
^am  (Minn.)  282 

NoTBS  Ain>  Bkibfs. 
Extradition;  privilege  of  person  extradited. 


FALSE    IMPRISONKENT.    See    also 

GORPOBATIONB,  6. 

1.  There  can  be  no  Justification  of  an  arrest 
and  imprisonment  in  a  civil  cause  upon  a  void 
process.  Wachtmuih  v.  Merchante  Nat.  Bank 
(Mich.)  278 

2.  An  arrest  in  a  civil  suit  for  Hbel  is  upon 
void  process  when  it  is  based  on  an  afildavit 
which  shows  upon  its  face  that  tbe  alleged 
libelous  matter  was  absolutely  privileged,  and 
is  ordered  by  an  officer  of  special  and  limited 
Jurisdiction.  Id, 

FARE.    See  Oabboers,  7. 

FENCE.    See  Railboads,  1. 

FERRT. 

A  rule  not  to  carry  any  person  across  a  ferry 
after  dark,  until  daylight,  is  unreasonable  and 
will  not  relieve  from  a  statutory  penalty  for 
unreasonably  detaining  any  person  at  a  public 
ferry,  where  the  statutes  also  require  keepers 
of  public  ferries  to  have  "safe  and  convenient 
boats,  with  a  sufficient  number  ol  ferrymen.'' 
Karelke  v.  Irtoin  (Ala.)  787 

Notes  A2n>  BmEFa. 

Ferry;  duty  as  to  operation  of.  788 

FIRES.    See  also  Tbial,  8. 

1.  Burning  grass  around  stacks  of  hay  to 
prevent  their  destruction  by  a  pr  irie  fire  is  not 
negligence,  if  done  at  a  suitable  time  and 
place,  with  due  diligence  to  prevent  the  fire 
from  spreading  to  the  property  of  others. 
Brown  v.  Bro(UGi  (Wis.)  255 

2.  Lack  of  reasonable  prudence  in  failing  to 
bum  the  grass  around  one's  stack  of  hay,  in 
order  to  protect  it  from  a  prairie  fire  started 
by  another  person,  may  constitute  such  negli- 
gence as  to  prevent  his  recovery  of  damages 
for  the  burning  of  the  stack,  if  he  saw  the  fire 
and  danger  in  time  to  protect  his  property 
against  it.  Id, 

Notes  Ain>  Bbiefb. 

Fires;  liability  for  setting  fires  which  spread 
to  property  of  others: — the  statutory  limitation 
of  liability;  negligence  or  misconduct  essential 
to  liability;  what  is  negligence  in  such  case; 
liability  for  acts  of  others;  extent  of  liability; 
{general  rules;  effect  of  intervening  proper^; 
intervening  building;  effect  of  distance;  effect 
of  time;  statutes;  regulating  prairie  fires;  tim- 
ber fires;  railroad  fires;  notice.  255 

FIREWORKS. 

1.  As  to  one  injured  by  fireworks  dis- 
charged under  a  permit  from  the  mayor  acting 
under  an  ordinance,  the  city  is  bound  by  the 
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mayor's  oonstruction  of  the  ordfDance  Id 
respect  to  his  power  to  grant  the  permit, — 
e8];)ecia11y  where  such  construction  was  a 
plausible  one  and  bad  been  acted  upon  for 
years.     Speir  v.  Brooklyn  (N,  Y.)  641 

2.  A  city  is  liable  for  injury  to  property  by 
an  explosion  of  fireworks  constituting  a  dan- 
gerous public'nuisance,  where  the  display  was 
made  under  a  permit  given  by  the  mayor  of 
the  city  acting  under  authority  of  a  city  ordi- 
nance. 2d, 

8.  A  discharge  of  fireworks  including  pow- 
erful explosives,  in  a  large  city,  at  the  junc- 
tion of  narrow  streets  completely  built  upon, 
when  it  is  managed  b^  private  persons  under 
no  official  responsibility,  is  unreasonable  and 
unlawful  and  constitutes  a  public  nuisance. 

Id, 

NOTSS  ASD   BRIBFa 

Fireworks;  as  a  nuisance.  642 

FISHERIES.    See  also  Game  Lawb. 
Notes  jjxd  Briefs. 
Fisheries;  illegal  possession  of  fish.         478 

FIXTURES. 

A  large  brickveneered  hotel  built  on  land 
under  a  twenty  years'  lease,  which  the  lessee 
was  obliged  to  rebuild  if  burned,  and  which 
the  lessor  was  to  take  at  an  appraised  value  on 
the  termination  of  the  lease,  is  included  in  a 
mortgage  by  the  lessee  of  his  interest  in  the 
really.    FUteher  v.  J&rf/y(Iowa)  847 

FLATS.    See  Waters,  Notes  and  Briefs. 

FOOD.    See  also  Trial,  2. 

One  who  is  negligent  in  selling  meat  that  is 
dan^^erous  to  those  who  eat  it  is  liable  for  the 
cousequence  of  his  act,  if  he  knew  it  to  be  dan- 
gerous, or,  by  proper  care,  could  have  known 
its  condition.     Critft  v.  Parker  (Mich.)        189 

Notes  and  Briefs. 

Food ;  liability  of  vendor  in  cases  of  tort  for 
sale  of  unwholesome  food  or  druff:— personal 
damages  from  negligent  sale  of  drug ;  provi- 
sions sold  to  a  consumer;  food  for  cattle.    189 

FORFEITURE.    See  Landlord  and  Ten- 
ant, 2, 8. 

FORMER  JEOPARDT.    See  Criminal 
Law,  2. 

FRANCHISES.    See  Taxes,  8. 

FRAUD  AND  FRAUDULENT  CON- 

VE YANCES.  See  Debtor  and  Cred- 
itor, Notes  and  Briefs;  Evidence,  6, 
28;  Husband  and  Wife,  2;  Judicial 
Sale,  1. 

GAME  LAWS. 

Having  in  possession  or  offering  for 
ftale  during  the  close  season  flah  caught  when 
21  L.  R.  A. 


It  was  lawful  to  catch,  them  is  not  an  offense 
under  the  Oregon  Act  of  1891  to  protect  sal- 
mon, as  amended  in  1893,  which  prohibits  fish- 
ing for  salmon  in  certain  waters  during  seasoDi 
specified,  and  also  makes  it  unlawful  to  hava 
in  possession  or  offer  for  sale  during  close  sea- 
sons any  such  fish  '* which  may  be  caughi  in 
any  of  these  streams  as  aforesaid."  8tate  v. 
McGuire  (Or.)  478 

GARNISHMENT.  See  Conflict  of 
Laws,  Notes  and  Briefs;  Creditors' 
Bill,  2. 

GAS*    See  also  Hiohwatb,  4;  Mandamus.  8. 

1.  The  price  at  which  natural  gas  should  be 
furnished  cannot  be  regulated  bv  an  ordinance 
under  a  general  power  to  provide  reasonable 
regulations  for  the  safe  supply,  distribution.aod 
consumption  of  natural  gas.  LewiindUe  ifat- 
ural  Qai  Co,  v.  State,  Beynoldt  (Ind.)  734 

2.  The  fact  that  a  person  is  already  supplied 
with  gas  by  another  company  does  not  exca% 
a  gas  company  from  furnishing  him  with  gas, 
on  his  application  and  compliance  with  reason- 
able regulation?.  Portland  Natural  Ga$  A  0. 
Co,  V.  State,  Keen  (Ind.)  839 

GIFT.  See  also  Appropriations,  1 ;  Trt^ts. 
8. 

A  gift  of  a  bond  and  mortgage  is  not  shown 
by  an  assignment  which  was  not  acknow- 
ledged, recorded,  or  personally  delivered  to  the 
donee,  but  which  was  deposited  in  a  bank,  in 
accordance  with  the  donor's  directions,  with 
other  papers  belonging  to  him,  although  the 
assignment  was  made  with  intent  to  make  a 
gift.     Wadd  V.  Bazelton  (N.  T.)  693 

NoTBS  AND  Briefs. 

Gift;  undelivered  written  transfer  or  assign- 
ment of  property  as  gift: — unsealed  Idsitu- 
ment;  sealed  instrument;  delivery  sufficient; 
delivery  insufficient;  effect  of  recording;  Eng- 
lish decisions.  6w 

GRAPE.    See  Contracts^  A. 

GUARANTY. 

1.  An  alteration,  whether  material  or  not.  in 
a  contract  which  a  third  party  has  agreed  in 
advance  to  guarantee,  wQl  relieve  him  from 
liability  on  the  guaranty.  P<iffe  v.  Krekey  (N. 
Y.)  409 

2.  A  guaranty  obtained  by  fraud  from  an 
intoxicated  person  who  is  chargeable  with  neg- 
ligence may  be  enforced  against  him  by  an  in- 
nocent party  who  has  acted  to  his  prejudice 
upon  the  faith  of  the  guaranty,  which  was  ad- 
dressed to  him.  Id, 

GUARDIAN  AO  LITEM.  See  Inoom- 
PBTENT  Persons.  1,  2. 

HEIRS.  See  Descent  AND  DiSTBiBxrnoN, 
Notes  and  Briefs. 

HIGHWATS.  See  also  Adyersb  Po68e» 
BiON,-l;  Dedication;  Eminbnt  Domain, 
8,  4;  Estoppel,  1;  Public  Impbovb- 
ICENTB,  1;  Street  Railwatb. 
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J.  Ice  OD  a  sidewalk,  extending  partly  across 
it,  which  is  caused  by  melting  snow  and  ice 
from  a  building  merely  through  (he  laws  of 
gravitation  and  temperature,  is  not  a  defect  in 
a  street  for  which  the  municipality  is  liable, 
where  it  lies  only  an  inch  or  two  thick  and 
nearly  level,  except  close  to  the  building  where 
pedest  rians  do  not  w alk.  Uauaman  n  v.  Madi- 
son (Wis.)  268 

2.  One  who  slips  upon  ice  covering  only  part 
of  the  width  of  a  sidewalk,  without  seeing  the 
ice  although  it  is  plainly  visible  and  there  is 
Dothing  to  divert  his  attention,  while  he  knows 
that  there  is  ice  at  various  places  along  the  side- 
walk, is  guilty  of  contiibutorv  negli^nce  which 
will  bar  any  claim  against  the  municipality  for 
Ilia  Injuries.  Id, 

8.  Selectmen  of  a  town  being  required  to 
serve  without  compensation,  ann  not  entitled 
to  refuse  the  office,  are  not  personally  liable  for 
omission  to  perform  the  duty  imposed  upon 
the  board  of  selectmen  by  Vt.  Acta  1884,  No. 
17,  to  keep  highways  and  bridges  in  repair,  in 
the  absence  of  any  other  officers  or  agents  ap- 
pointed by  the  town,  since  the  performance  of 
fiuch  duties  requires  the  exercise  of  judgment 
and  discretion,  and  such  duties  are  quasi  judi- 
cial, and  the  primarv  duty  rests  upon  the  town, 
which  is  not  itself  liable.  Daniels  v.  Hatha- 
u>ay  (Vt.)  877 

4.  A  gas  companv  which,  in  accordance 
with  the  directions  of  the  municipal  authori- 
ties, laid  its  pipes  in  land  declared  by  such 
authorities  to  be  a  public  street,  under  pro- 
ceedings in  strict  conformity  with  the  then  ex- 
isting statute,the  validity  of  which  was  not  then 
questioned,  cannot  be  compelled  to  remove 
Buch  pipes  by  the  owners  of  the  fee  of  the  land, 
although  some  years  afterward  such  statute  is 
pronounced  unconstitutional,  and  the  street  at 
(be  time  the  pipes  were  laid  had  not  been  actu- 
ally opened.    King  v.  Philadelphia  Go.  (Pa.) 

141 

Notes  Aim  Briefs. 

Highways;  liability  of  municipal  corpora- 
tions for  ice  on  streets  or  sidewalks: — founda- 
tion of  liability;  original  liability;  ordinance; 
negligence  in  general;  notice  of  accumulation, 
obstruction,  or  defect;  reasonable  time  to  re- 
move; mere  sltpperiness;  accumulations  and 
obstructions;  ridges  of  snow  and  ice;  structural 
defects;  new  formation;  contributing  causes; 
adjoining  buildings;  question  for  jury.        268 

HOMESTEAD. 

The  holder  of  a  homestead  who  is  without 
children  can  legallv  dispose  of  it  by  last  will 
and  (pfttament,  under  Fla.  Const.  Ib85,  art.  10, 
§  4,  subject,  however,  where  such  disposition 
Is  made  by  the  husband,  to  the  widow's  right 
to  dower  therein  as  provided  for  by  statute. 
Purndl  V.  Beed  (Fla.)  839 

HUSBAND  AND  WIFE.  See  also  Ac- 
tion or  Suit,  6, 7, 8;  Damaoes,  3;  Death, 
2;  DowBB,  5;  Estoppel,  2;  Evidence, 
18;  Infants,  1;  Judgment,  2;  Trusts,  2. 

1.  A  husband  is  not  chargeable  for  money 
loaned  to  his  wife  on  his  credit,  even  for  the 
purchase  of  necessaries  by  her, —especially 
2i  L.  R.  A 


where  a  statute  has  provided  for  an  order  upon 
a  husband  to  pay  money  to  the  wife  for  her 
support  upon  petition  to  a  court  Skinner  v. 
Tirrai  (Mass.)  673 

2.  A  debtor  may  give  his  personal  time,  at- 
tention, and  services  to  the  management  and 
conduct  of  his  wife's  business  for  a  series  of 
years  without  making  the  principal  invested 
in  or  produced  by  such  business,  or  any 
part  thereof,  subject  to  his  creditors,  if  the 
wife  is  actually  the  owner  of  the  business. 
Mayeri  v.  Kai»er  (Wis.)  628 

8.  A  man  who  buys  property  with  his  wife's 
money  which  was  in  his  possession  holds  it,  in 
Arkansas,  as  a  trustee  for  her  benefit.  Brown 
V.  Wright  {Ark,)  487 

4.  A  wife's  acceptance  of  money  for  prop- 
erty equitably  belonging  to  her  and  sold  by 
her  husband  is  not  a  raUflcation  of  his  fraud 
in  the  sale,  of  which  she  has  no  knowledge. 

Divorce. 

6.  Marriage  after  a  divorce  nisi  and  before 
a  decree  absolute  will  defeat  the  right  to  have 
the  decree  made  absolute,  although  the  party 
believed  the  divorce  was  absolute,  if  this  was 
merely  a  mistake  of  law,  but  not  if  his  mistake 
was  due  to  a  mistake  of  fact  and  he  was  not 
chargeable  with  negligence  or  any  moral  fault. 
Darraw  v.  Barrow  (Mass.)  100 

6.  One  who  has  obtained  a  divorce  m«i  may 
have  the  decree  made  absolute,  notwithstand- 
ing he  has  married  again,  if  before  doing  so 
he  waited  the  time  required  by  law,  and  then 
married  believing,  and  having  reasonable 
grounds  to  believe,  that  the  decree  had  been 
made  absolute,  and  was  guilty  of  no  negli- 
gence.   Pratt  V.  Pratt  (Mass.)  97 

7.  The  erroneous  belief  that  a  divorce  has 
been  granted,  and  reliance  upon  the  statement 
of  an  attorney  to  that  effect,  who  shows  what 
purports  to  be  a  copy  of  a  decree  of  divorce, 
and  a  subsequent  marriage  contracted  on  the 
faith  of  the  supposed  divorce,  will  not  prevent 
cohabitation  thereunder  from  being  adulterous, 
so  as  to  bar  a  claim  for  divorce  in  the  pending 
action.  Gordon  v.  Gordon  (Dl)  887 
Alimony. 

8.  A  bill  for  alimony  cannot  be  maintained 
after  a  decree  of  absolute  divorce  for  miscon- 
duct of  the  wife,  which  allows  each  parly  to 
remarry.    Downey  v.  Downey  (Ala.)  677 

0.  An  allowance  to  a  wife  for  the  support  of 
minor  children  pending  a  divorce  suit  cannot 
be  allowed  where  no  order  is  made  as  to  their 
custody,  and  the  father  wishes  to  keep  them 
at  his  home  where  he  is  ready  to  provide  for 
them  suitably.    Harding  v.  Harding  (111.)  310 

10.  The  fact  that  a  wife  has  property  in  her 
own  right  will  not  prevent  an  allowance  to  her 
of  temporary  alimony  in  a  suit  for  separate 
maintenance ;  but  if  her  income  is  insufficient 
and  that  of  her  husband  ample,  she  may  be 
allowed  from  his  income  such  a  sum  as  will, 
when  added  to  her  own,  enable  her  to  live 
comfortably  pending  the  litigation,  in  the  sta- 
tion in  life  to  which  he  has  accustomed  her. 

Id. 

11.  Provisional  alimony  in  addition  to  suit 
money  may  be  allowed  in  a  suit  for  separate 
maintenance  under  the  Illinois  statute,  which 
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authorizes  an  allowance  in  sacb  cases  '*  to  en- 
able the  wife  to  prosecute  bersuit  as  in  case  of 
divorce."    Harding  ▼.  Harding  (Ill»)  810 

13.  The  denial  by  the  husband  of  his  wife's 
allegations  in  a  suit  for  separate  maintenance 
will  not  prevent  an  allowance  of  temporary 
alimony,  but  the  court,  in  the  exercise  of  iVB 
discretion »  may  make  such  allowance  if  the 
wife  shows  a  meritorious  cause  of  action  by 
her  pleadings,  and  the  court  is  satisfied  that  she 
is  proceeding  in  good  faith.  Id. 

KOTBS  AKD  BRIBF& 

Bee  also  Coi^flict  of  Laws. 

Husband  and  wife ;  right  t    recover  for  loan 

to  wife  to  buy  necessaries.  678 

Suit  by  husband  for  wife's  property.  487 
Effect  of  decree  niH  for  divorce.  08 

Divorce   for   unlawful   cohabitation    with 

another  under  a  mistaken  belief.  888 

Right  of  wife  to  temporary  alimony.  810 
Suit  for  alimony  after  decree  of  divorce : — 

in  general ;  limitatlona  and  exceptiona ;  £n|^• 

lish  cases. 
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ICE.    See  also  Highways,  1,  9. 

Leaving  a  hole  in  ice  upon  a  lake  without 
being  guarded  as  required  by  statute,  when  it 
Is  near  a  line  of  public  travel,  does  not  make 
one  liable  for  the  loss  of  horses  which  plunge 
into  the  hole  when  frightened  and  running 
away,  unless  the  guard  required  by  statute 
would  have  prevented  the  loss.  Howiea  v. 
Moore  (Vt.)  728 

IMPUTED  NEGLIGENCE.  SeeNEGLi- 

GBNCB,  2. 

IMPUTED  NOTICE.    See  Nones. 

INCOMPETENT  PERSONS. 

1.  A  lunatic,  although  a  nonresident,  may 
be  allowed  to  sue  and  have  a  guardian  ad  litem 
or  next  friend  appointed  by  the  court.  Plymp- 
ton  V.  Ball  (Minn.)  676 

2.  The  authority  of  probate  courts  to  ap- 
point general  gusrdians  for  insane  persons  does 
not  defeat  the  jurisdiction  of  the  district  courts 
of  suits  by  insane  persons  represented  by  next 
friends  or  guardians  ad  litem.  Id, 

8.  A  suit  by  a  lunatic  mav,  in  the  discretion 
of  the  court,  be  discontinued  or  stayed  to  await 
the  due  appointment  of  a  general  guardian. 

Id. 

Notes  Ain>  Bribfs. 

Incompetent  persons;  who  may  bring  action 
for.  676 

INDIANS. 

1.  Crimes  committed  on  an  Indian  reserva- 
tion by  persons  other  than  tribal  Indians  are 
within  the  Jurisdiction  of  state  courts,  unless 
otherwise  provided  by  treaty  with  an  Indian 
tribe  or  by  the  Act  admitting  the  state  into  the 
Union,  and  except  so  far  as  restricted  by  the 
authority  of  Congress  to  regulate  commerce 
21  L.  R.  Au 


with  Indian  tribesi    SlaU  v.  (kmpbea  (Misn  , 

m 

2.  Indians  while  preserving  their  tribal  re- 
lations and  residing  on  a  reservation  set  apart 
for  them  by  the  I^ited  States  are  not  subject 
to  the  criminal  laws  of  a  state.  li, 

8.  The  fact  that  an  Indian  belonging  to  the 
tribe  is  not  subject  to  the  criminu  laws  of  a 
state  for  the  cnme  of  adultery  committed  oo 
the  reservation  does  not  exempt  a  half-breed 
woman,  with  whom  the  offense  was  com- 
mitted, who  did  Bot  sustain  any  tribal  rela 
tion.  Id. 

4.  The  half-breed  daughter  of  a  white  father 
and  an  Indian  mother,  who  does  not  sustain 
any  tribal  relations,  but  has  lived  with  her 
white  husband  on  a  farm  where  she  was  raised, 
does  not  become  an  Indian  so  as  to  be  exempt 
from  the  criminal  laws  of  the  state  by  aban- 
doning her  husband  and  going  upon  an  Indian 
reservation,  and  by  the  fact  that  she  has  drawn 
one  annuity  as  an  Indian  from  the  United 
States.  U. 

Notes  and  Bbizf& 

Indians:  Jurisdiction  to  punish  crimes  eom- 
mitted  by  or  against:— crime  in  United  States 
territory;  on  reservations  within  state  limits; 
by  Indians  against  Indians;  United  Stales  or 
territorial  courts;  crime  committed  by  non- 
tribal  Indian  or  off  from  reservation;  regula 
tion  of  commerce.  169 

INDICTMENT. 

1.  The  words  of  the  statute  sulBciently  de- 
fine the  statutory  offense  in  an  indictment,  un- 
less they,  by  their  generality,  embrace  cases 
which,  while  falling  within  its  literal  terms, 
are  not  within  its  meaning  or  spirit.  BeopU 
V.  ray/or  (Mich.)  287 

2.  Alledng  that  defendant  unlawfully  en- 
gaged in~a  prize  fight  with  another  person 
named,  or  in  a  fight  in  the  nature  of  a  prize 
fight,  sufiQcieotly  charges  the  offense  of  prize 
figbtinir.  under  the  Michigan  statute,  without 
statin g'furt  her  particulars  as  to  the  character 
of  the  fight  M. 

Notes  and  BiuBFa. 

Indictment;  sufilciency  of.  287 

INFANTS.  See  also  Conspiract;  Intoxi 
GATING  Liquors,  4;  Limitation  of  A<- 
TIOKS,  6;  Nbguqkncb. 

1.  Marriage  does  not  make  a  girl  of  legal 
age  within  tlie  meaning  of  a  will  giving  her 
property  when  she  t>ecomes  of  legal  age.  Mon- 
taya  de  Antonio  v.  Miller  (N.  M.)  699 

2.  A  statute  terminating  the  guardianship 
of  minors  upon  marriage  does  not  make  them 
of  legal  age.  Id. 

Notes  aud  Bbiefs. 

Infants;  termination  of  disability  ot       ^^ 

INJUNCTION.  See  also  Conflict  of 
Laws;  Cbedftobs'  Bill,  1;  Damagez*, 
8,9. 

1.  A  court  of  equity  cannotgrant  an  injuoc^ 
tion  against  the  prosecution  of  criminal  pro 
ceedings,  even  in  case  of  a  criminal  prosecuti-  •* 
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for  trespam  in  which  a  dUrptited  property-right 
18  iDYclved,  as  to  which  equity  hasjurisdictioD 
to  afford  relief.  Orighto  v.  i>(iAjn«r(Mii8.)  84 
2.  The  prospective  use  of  premises  aa  an 
open-air  pleasure  resort  and  beer  garden  will 
not  be  enjoined  as  a  nuisance,  since  such  use 
of  the  place  will  not  necesaarily  constitute 
a  nuisance,  although  It  has  been  so  as  previ- 
ously conducted  by  other  parties.  P/ingit  v. 
Senn  (Ey.)  669 

NOTBS  AKD  BsiBFfl. 

Injunction;  against  suit  in  foreien  Jurisdic- 
tion:— general  principles;  after  final  decree; 
pending  proceedings  or  to  prevent  harassing 
suits;  in  case  of  design  to  avoid  domestic  laws 
or  contract;  in  case  of  foreign  defendant  or 
property;  in  administration  proceedings;  in 
insolvency  proceedings;  attachment  proceed- 
ings; in  divorce  suits;  before  consul;  rule  in 
case  of  state  courts.  71 

Against  criminal  proceedings: —prosecutions 
by  the  crown  or  state;  prosecutions  under  citv 
ordinances:  (1)  affecting  personal  right;  (2)  af- 
fecting property  or  franchises.  84 

Against  prospective  nuisance  in  use  of  prem- 
isea.  669 

INNKEEPERS.    Bee  also  CAKBnERB,  1. 

1.  Goods  in  the  possession  of  a  boarder  at  an 
inn,  who  is  not  received  as  a  guest  or  traveler, 
are  not  subject  to  an  innkeeper's  lien.  Singer 
Affg.  Co,  V.  Afiller  (Minn.)  229 

2.  An  innkeeper's  lien  attaches  to  goods  In 
the  possession  of  his  guest  under  a  contract  of 
purchnse,  though  they  belong  to  a  stranger, 
provided  the  inokeeper  has  no  notice  of  that 
fad.  Id. 

KoTBS  Amy  Briefs. 

Innkeepers;  lien  of: — distinction  between 
guest  and  boarder;  what  property  subject; 
property  of  third  persons;  master's  goods  in 
possession  of  servant;  where  several  are  in  one 
company ;  how  relation  of  guest  effected;  waiv- 
er of  lien;  enforcement  of  lien.  229 

INQUEST*    See  Ooroiteb. 

INSANE  PERSONS.    See  Incompbtebt 
Persons. 

INSOLVENCT.    See  also  Brokers,  4. 

The  proceeds  of  bonds  belonging  to  a  dece- 
dent's eBtate,  which  had  been  sold  under  a 
power  of  aitomev  from  the  admioistratrix,  can 
be  recovered  by  Ler  from  the  estate  of  an  in- 
solvent broker  who  has  received  them.  Skiff 
V.  Stoddard  (Conn.)  1& 

INSURANCE. 

1.  The  means  which  cause  the  fnjuiy  only, 
and  not  the  injury  itself,  are  referred  to  by  a 
<'lau8e  of  an  accident  insurance  policy  provid- 
ing that  the  insurer's  liability  shall  attach  only 
when  the  injury  is  through  "external,  violent, 
)tnd  accidental  means."  American  Acci,  Co. 
V.  Beigart  (Ky.)  661 

2.  Death  caused  bv  choking  on  food  which, 
111  an  attempt  to  swallow  it,  accidentally  passes 
*nto  the  windpipe,  is  covered  by  an  accident 
21  L.  ^l.  A. 


insurance  policy  which  proTides  that  the  In- 
surer's liability  shall  only  attach  when  the 
injury  is  through  "external,  violent^  and  acci- 
dental means.  "^  Id, 


8.  Damage  caused  by  the  ezplndon  of  a 
cloud  of  starch  dust  rismg  from  starch  in  a 
dextrine  kiln,  upon  which  a  stream  from  an 
extinguisher  is  thrown  in  the  attempt  to  put 
out  a  fire  which  is  burning  in  some  charred 
starch  in  the  kiln,  is  a  loss  by  fire,  and  is  not 
coyered  by  a  policy  of  insurance  against  ex- 

f>losion  and  accident,  which  expressly  excludes 
lability  for  loss  or  damage  by  fire  resulting 
from  any  cause  whatever.  American  Steam 
Bailer  Ins.  Co.  v.  Chicago  Sugar  Rtf,  Co.  (C. 
C.  App.  7th  C.)  572 

4.  The  statute  of  14  Geo.  III.  chap.  48,  pro- 
hibiting life  insurance  in  favor  of  those  who 
have  no  insurable  interest  in  the  life  insured, 
was  never  in  force  in  Wisconsin.  Hurdv. 
Doty  (Wis.)  746 

5.  One  who  has  receiyed  the  proceeds  of  a 
life  insurance  policy  made  payable  to  her  on 
her  express  agreement  to  hold  it  as  trustee  can- 
not refuse  to  pay  the  money  to  the  beneficiaries 
agreed  upon,  on  the  ground  that  they  have  no 
insurable  interest  in  the  life  insured.  Id. 

6.  A  provision  that  a  suit  on  a  policy  must 
be  brought  within  "12  months  after  the  fire" 
requires  the  time  to  be  computed  from  the  date 
of  the  fire,  and  not  from  the  time  the  loss  is 
ascertained  and  established.  Eart  ▼•  Citizem^ 
In:  Co.  (Wis.)  743 

Notes  Aim  Briefs. 

What  are  external,  violent,  and  accidental 

means.  651 

Construction  of  policy  ;    as  to  explosion. 

574 
Insurable  interest  in  life.  748 

Limitation  of  time  to  bring  suit  for.       748 

INTEREST. 

1.  Accounts  purchased  from  third  parties 
are  not  mutual  accounts  so  as  to  prevent  the 
running  of  interest  upon  them,  under  Hill's 
(Or.)  Code,  §  8587,  providing  for  interest  on  ac- 
counts from  the  day  the  balance  is  ascertained. 
Pengray.  Wheeler  \,0t.)  726 

2.  Interest  on  an  ascertained  balance  of  ma- 
tured accounts,  which  is  authorized  by  Hill's 
(Or.)  Code,  §  8587,  does  not  accrue  on  deferred 
payments  of  rental,  where  they  are  subject  to 
a  set-off  for  the  purchase  price  of  goods, 
money  paid,  and  repairs  made  upon  the  leased 
premises,  and  the  balance  is  not  ascertained. 

Id. 

8.  Interest  on  installments  of  rent  of  a  water 
power,  which  are  payable  quarterly,  cannot  be 
allowed  until  the  amount  due  is  ascertained, 
where  the  water  supply  is  deficient  and  a  de- 
duction from  the  rent  is  provided  for  by  the 
contract  Id. 

INTOXICATING  LIQUORS. 

1.  The  discretion  of  the  mayor  and  council 
of  a  city  to  pass  on  each  individual  applica- 
tion for  a  license,  so  far  as  the  location  and 
suitableness  of  the  place  are  concerned,  is  not 
precluded  by  an  ordinance  which  prescribes 
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ccrtaiD  conditloDS  as  to  recommendatioD,  bond, 
eic,  io  makiDg  application  for  a  license.  Sher- 
lock V.  Stuart  (Mich.)  680 

2.  Officers  who  have  power  to  prant  licenses 
for  the  sale  of  intoxicating  liquors  have  the 
ri(;ht  to  exercise  a  sound  judicial  discretion  in 
respect  to  granting  each  individual  license, 
even  though  such  officers  are  the  common 
council  of  a  city.  Id, 

8.  The  good  faith  of  a  druggist's  clerk  in  be- 
lieving a  minor  to  whom  he  sells  liquor  to  be 
of  Rpe  will  not  relieve  his  employer  from  crimi- 
nal liability  for  such  sale,  if  made  with  his 
knowledge  or  consent.     Com,  v.  Joslin (Mass.) 

449 

4.  Delivery  of  intoxicating  liquors  to  a  mi- 
nor acting  as  the  agont  of  a  disclosed  adult 
principal  is  within  the  prohibition  of  Mass. 
Fub.  Stat.  chap.  100.  §  9,  cl.  4,  against  any 
Bale  or  delivery  to  a  minor  "either  for  bis  own 
use,  the  use  of  a  parent,  or  of  any  other  per- 
son." id. 

5.  Since  the  passage  of  Mass.  Stat.  1887, 
chap.  431,  as  before,  a  retail  dru^zfgist  holding 
a  license  of  the  sixth  class  is  bound  at  his  peril 
to  keep  within  the  condition  imposed  by  Mnss. 
Pub.  Slat.  chap.  100,  §  9,  cl.  4,  not  to  sell  liquor 
to  a  minor  either  for  his  own  use.  that  of  a 
parent,  or  of  any  othpr  person,  as  the  exemp- 
tion by  chap.  481,  of  druggists  from  a  specified 
condition,  implies  that  they  are  subject  to  the 
other  conditions  imposed  by  earlier  statutes. 

Id. 

6.  The  mere  existence  of  reasonable  cause 
to  know  that  liquors  sold  by  a  druggist  are  to 
be  used  for  a  purpose  for  which  he  has  no 
right  to  sell  will  not  justify  his  conviction  for 
illegal  selling.  There  must  be  circumstances 
attending  the  sale,  or  reckless  or  negligent 
conduct,  from  which  the  jury  may  infer  a 
knowledge  or  belief  on  his.  part  that  the  sale 
was  illegal.  Id. 

7.  The  presentation  by  a  customer  to  a  drug- 
gist licensed  to  sell  liquor  for  mechanical,  me- 
dicinal, or  chemical  purposes,  of  a  certificate 
stating  the  use  for  which  liquor  is  wanted,  as 
required  by  Mass.  Stat.  18»7,  chap.  431.  will 
not  protect  the  latter  from  a  prosecution  for  il- 
legal selling,  if  tbe  liquor  was  in  fact  purchased 
to  be  used  as  a  beverage,  and  this  was  known 
or  believed  by  the  seller;  but  it  will  be  a  pro- 
tection if  either  purchaser  or  seller  acted  in 
goo4  faith.  Id, 

Notes  and  Briefb. 

Intoxicating  liquors;  discretion  in  granting 
license:— general  doctrine;  implied  from  btatu- 
tory  constructiun ;  the  limit  of  discretion;  con- 
trol of  discretion.  680 

Bight  to  rely  on  physician's  certificate  in 
Belling.  449 

ISLAND.    See  Waters,  4. 

JUDOE.    See  Officers,  5. 

JUDGMENT.  See  also  Agtton  or  Suit, 
4.  8;  Executors  and  Administrators. 
1;  Judicial  Sale,  1. 

1.  A  judgment  against  several  defendants  is 
not  conclusive  as  between  themselves  in  respect 
Si  L.  R  A. 


to  their  rights  and  liabilities  toward  each  other. 
BvlkeUy  v.  House  (Conn.)  247 

8.  A  recovery  by  the  husband  for  the  loss  of 
baggage  belonging  to  his  wife  while  sha  is  trav- 
eling with  him  is  a  complete  bar  to  any  subse- 
quent suit  upon  the  same  cause  of  action  that 
might  be  instituted  by  the  wife.  Jacksontilie, 
81.  A.  A  H.  R.  B.  Co.  v.  Mitdtell  (Fla.)     487 

8.  A  decree  on  a  bill  praying  to  have  a 
conveyance  decreed  a  mortgage,  and  for  an 
account,  does  not  bar  a  claim  for  damages  on 
account  of  the  mortgagee's  failure  to  perform 
stipulations  made  as  a  part  of  tbe  contract  of 
loan.     Mutsep  v.  Bates  (Yt.)  516 

4.  The  probate  of  a  will  which  was  contested 
and  tried  by  a  iury  is  conclusive  against  a  party 
to  the  proceeding,  in  any  collateral  action,  as 
to  the  testamentary  capacity  of  the  testatrix. 
Sip  V.  Bunt  {Mass.)  6S0 

6.  Tbe  vendee  of  a  judgment  debtor  has  tbe 
same  rights  only  as  the  vendor  in  respect  to  a 
collateral  attsck  on  the  judgment.  Wolf  v. 
Touhert  (La.)  772 

6.  A  judgment  becomes  a  lien  from  the  date 
of  its  record,  under  La.  Stat.  1888,  whicb  pro- 
vides that  judgments  of  the  same  term  outside 
of  the  parish  of  Orleans  shall  take  effect  con- 
currently, and  that  as  between  judgment  cred- 
itors any  judgment  rendered  during  the  term 
shall  operate  only  from  the  time  of  adjourn- 
ment. Id. 

Notes  and  Briefs. 

Judgment;    what  questions  concluded  bv. 

516 

Conclusiveness  of  probate  as  res  jttdicatn; 
nature  of  the  decree;  jurisdictional  con  elusive 
ness  of  the  decree;  conclusiveness  generally: 
with  respect  to  real  estate;  facisesiablisbed  by 
the  decree;  in  ejectment;  in  chancery;  notice  of 
proceedings;  under  state  statutes.  6$0 

EfTect  of ,  when  obtained  upon  an  unauthorized 
appenrance  by  an  attorney; — (I.)  general  doc- 
trine of  authority;  (II.)  domestic  judgments: 
(a)  early  doctrine;  (b)  modern  practice;  proof 
necessary  for  relief;  nature  of  such  judgments; 
void  or  voidable;  collateral  attack;  relief  io 
equity;  fraud  or  collusion;  several  defend 
anis;  third  parties;  laches,  negligence,  etc.; 
(III.)  foreitrn  and  sister  state  judgments;  (IV.) 
statutory  provisions.  848 

JUDICIAL  NOTICE.   See  Evidkncs.  1- 
4;  MuNiciFAL  Corporations,  4. 

JUDICIAL  SALE.    Bee  also  Dower,  2. 

1.  Fraud  in  joining  parties  to  a  petition,  and 
having  them  represented  by  an  attorney,  with- 
out their  knowledge,  will  not  give  them  any 
right  to  set  aside  a  sale  of  tbeir  land  under  ex- 
ecution for  costs  of  the  proceeding,  though 
made  witbout  any  notice  lo  them  and  for  a 
nominal  price,  where  the  purchaser  had  no 
notice  of  the  frai^d.  Williama  v.  Johnson  (N. 
C.)  848 

2.  A  judgment  creditor  who  bids  at  bis  own 
sale,  and  as  tbe  effecttbereof  satisfies  hi'«i  judg- 
ment in  whole  or  in  part,  is  a  purchaser  for 
value  in  a  sense  which  entitles  him  to  pro- 
tection against  a  trust  unknown  to  him  result- 
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!rg  m  favor  of  the  wife  of  the  judgnent  debt- 
or by  ibe  purcbase  of  land  in  the  name  of  the 
laiter  with  the  mooeys  of  the  former.  Biley 
T.  MartineUi  (Gal.)  83 

K0TB8  Ain>  Bbisfbl 

How  far  a  purchasec  at  execution  or  Judi- 
cial sale  is  protected  as  a  bona  fide  purchaser: 
^-who  is  a  bona  fide  purchaser:  (1)  records  and 
want  of  notice:  (a)  unrecorded  deeds;  (b)  un- 
recorded deeds  where  purchaser  has  notice;  (c) 
want  of  notice  to  purchaser,  generally;  (d)  con- 
structive notice;  (e)prioiityof  record;  (f)  mort- 
gages and  liens;  (g)  vendors'  liens;  (2)  title  of 
purchaser  as  affected  by  irregularities:  (a)  ir- 
regularity of  officer  and  records  generally;  (b) 
amount  of  purchase;  (c)  matters  of  description; 
(d)  sale  en  viasse;  (e)  failure  to  give  bond  for 
infant's  land;  (f)  judgment,  execution,  and 
levy;  (g)  notice  of  sale;  (h)  parties;  (i)  process; 
(j)  time  and  place  of  sale;  (k)  want  of  revivor; 
(I)  proceedings  subsequent  to  purchase;  (m) 
where  judgment  was  satisfied  before  sale;  (n) 
fiduciary  relation  of  the  purchaser;  (8)  title 
acciuired;  (4)  compelling  the  purchaser  to 
complete  the  purchase:  (a)  objection  on  ac- 
count of  irregularity  of  proceedings;  (b)  ob- 
ject i<>ns  on  account  of  doubtful  title;  (c) 
idcumbrances;  (d)  defect  of  parties;  (e)  appor- 
tioning the  purchase;  (f)  curing  the  title;  (g) 
buildings;  (h)  possession;  (i) outlet  from  prem- 
ises; (5)  subrogation:  (a)  subrogation  on  void 
exc^cuiion  sale;  (b)  subrogation  on  void  judi- 
cial sale;  (6)  reimbursement:  (a)  reimburse- 
ment on  void  execution  sales;  (b)  reimburse- 
ment at  void  judicial  sale;  (7)  recourse;  (8) 
reversal:  (a)  purchase  made  by  party  or  attor 
ney ;  (b)  purchase  by  stranger.'  88 

JUNK  SHOPS.    See  Licbnrb,  d. 

JUSTICE  OF  THE  PEACE. 

Justices  of  the  peace  In  cities  of  Kansas, 
whose  civil  and  criminal  jurisdiction  is  coex- 
tensive with  their  counties,  except  as  otherwise 
provided  by  law,  are  not  strictly  city  officers, 
but  must  be  regarded  as  township  officers 
within  the  meaning  of  the  Constitution  and 
statutes  concerning  elections.  State,  Scott,  v. 
Parry  (Kan.)  669 

KICKING  CARS.  See  Master  akd 
Sekvant. 

LANDLORD  AND  TENANT.  See  also 
Dower,  5-7;  Eminent  Domain.  1,  2; 
Liens,  4-7. 

1.  The  liability  of  a  tenant  to  pay  rent  ceases 
upon  condemnation  of  the  property,  including 
the  estate  of  the  landlord  as  well  as  that  of  the 
tenant.  Corriganv,  Chicago  (111.)  212 
bee  also  Eminent  Domain,  1,  2. 

2.  A  landlord  does  not  lose  his  right  to  de- 
clare a  forfeiture  for  nonpayment  of  rent  by 
failure  to  forfeit  it  on  the  very  day  the  rent 
falls  due,  under  2  Starr  &C.  (111.)  Ann.  Stat, 
p.  1464,  chap.  80,  abrogating  the  common- 
law  rule  on  this  point.  Williams  ▼.  Vander- 
bilt  (HI.)  489 

8.  A  Tolantary  surrender,  instead  of  a  for- 
21  U  R.  A 


feituie  of  a  lease,  is  not  shown  by  the  mere 
willingness  of  one  of  the  lessees  to  have  the 
lease  canceled,  where  other  lessees  are  not 
consulted  and  a  re-entry  ia  made  for  nonpay- 
ment of  rent.  Id. 

NOTB8  AND  BuncFSL 

See  also  Eminent  Domain;  Liens:  Mort- 
gage. 

Landlord  and  tenant;  what  constitutes  a 
tenancy.  224 

LAWS. 

Notes  and  Brtef& 
Presumptions  as  to,  see  Eyidsncb. 

LEGACIES.    See  WHiLS,  2,  8. 

LETTER,    Beo  Libel  and  Slander,  2,  8^ 

LEVY  AND  SEIZURE. 

A  levy  upon  and  sale  of  a  seat  in  a 
stock  exchange,  which  is  a  voluntary  associa- 
tion without  capital  stock  or  shares,  and  the 
members  of  which  have  no  ricbt  or  title  to 
any  of  its  property  until  after  dissolution,  and 
in  which  a  member  cannot  dispose  of  his  seat 
except  to  some  one  whom  the  association  has 
elected  as  a  member, — ^is  ineflTectual  to  pass 
title  to  the  seat.  Lowenberg  y.  Qreenebaum 
(Cal.)  &99 

LIBEL  AND  SLANDER.    See  also  Evi- 
dence, 25. 

1.  Louisiana  courts  are  not  bound  by  the 
technical  distinction  of  the  common  law  as  to 
words  actionable  per  m  and  not  actionable  per 
«.     WarTier  v.  Clark  (La. )  502 

2.  A  circular  letter  stating  that  a  person 
formerly  in  the  employ  of  the  writer  is  no  lon^^- 
er  so,  and  that  friends  and  customers  will 
kindly  note  the  fact  and  give  him  no  recogni- 
tion on  the  writer's  account,  is  libelous,  when 
sent  for  the  purpose  of  injuring  the  former 
em  ploy  S,  who  is  now  openly  soliciting  for  a 
rival  house,  and  not  as  a  protection  either  to 
the  writer  or  his  customers.  Id, 

8.  A  circular  letter  sent  to  all  the  customers 
of  a  firm  whose  names  were  on  their  address 
books,  staling  that  a  former  employ^,  who  is 
now  openly  soliciting  orders  for  a  rival  house, 
is  no  longer  in  the  writer's  employ,  is  not  a 
privileged  communication.  Id. 

4.  Falsely  imputing  crime  to  a  candidate 
for  oflSce  is  not  privileged.  Upton  ▼.  Hume 
(Or.)  '  498 

5.  The  publisher  of  a  newspaper  has  no 
more  immunity  from  liability  on  account  of  a 
libelous  publication  than  otner  citizens.      Id, 

6.  The  fact  that  a  defamatory  publication 
was  copied  from  another  newspaper,  in  the 
honest  belief  that  it  was  true,  is  not  a  justifi- 
cation, although  it  may  go  in  mitigation  of 
damages.  Id. 

7.  A  plea  of  the  truth  in  an  action  for 
libel,  although  not  proved,  will  authorize  an 
aggravation  of  damages,  under  a  statute  which 
aUows  both  the  truth  and  matter  in  mitigation 
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to  be  pleaded,  obIv  when  tbe  plea  is  not  made 
in  good  faith,  wltb  an  expectation  of  provlns 
it.     Upton  ▼.  Httme  (Or.)  4»8 

8.  A  town  cannot  be  made  snbject  to  an  ac- 
tion for  libel  in  publisbinf:  a  report  of  an  in- 
restigating  committee  as  to  tbe  manner  in 
which  a  contract  with  the  town  has  been  per- 
formed*   Boicland  t.  Maynard  (Mass.)      600 

N0TB8  AKB  Bribfs. 

Libel  and  slander;  privilege  as  to  communica- 
tions. 494 

Truth  as  a  defense  to  libel  or  slander: — effect 
of  motives  and  reasons;  effect  of  pardon  or  dis- 
charge; justification  as  to  the  whole  of  the 
charge;  Justifyiog  as  to  tbe  imputation;  justi- 
fication by  giving  particulars;  justification  as 
to  identity  of  offense  charged;  criminal  prose- 
cutions for  libel;  pleading  and  proving  the 
truth  generally;  state,  constitutional »  and  stat- 
utory provisiona.  503 

LIBRARY.    See  CHAsrnss,  3. 

LICENSE.  See  also  Attorkbys,  8,  4;  CoN- 
TRAOTB,  10;  Iktoxicatikg  LiqUORS,  1,  2; 
Peddlers. 

1.  An  occupation  tax  is  equal  and  uniform 
if  all  persons  in  the  same  calling,  trade,  or  pro- 
fession are  taxed  alike.  Ex  parte  WiUiams 
(Tex.  Crim.  App.)  788 

2.  An  ordinance  requiring  a  license  for  the 
business  of  "  pawnbroker,  or  dealer  in  second- 
hand goods,"  requiring  a  register  of  property 
received  in  pledge,  and  applying  this  provision 
to  every  **  secondhand  store  or  junk  shop,"  is 
meant  to  apply  to  such  secondhand  storep  only 
as  are  commonly  known  as  junk  shops,  and 
does  not  apply  to  a  store  in  which  furniture, 
both  new  and  secondhand,  is  exclusively  dealt 
in.    DtUuth  V.  Bloom  (Minn.)  080 

Notes  ajtd  Briefs. 
License;  for  attorneys,  see  AxroRNBTa 
See  also  Ii^toxicatino  Liquors. 
Reasonableness  of.  000 

LIENS.  See  also  Innkeepers;  Jrwatanxr, 
6;  Statutes,  5. 

1.  There  can  be  no  mechanics'  lien  for  ser- 
vices voluntarily  performed,  without  express 
or  implied  promise  of  payment  Cols  v.  Clark 
(Me.)  714 

2.  A  friendly  loan  of  tools  and  a  trifling 
service  rendered  as  a  courtesy,  without  expec- 
tation of  payment  therefor,  cannot  be  regarded 
as  labor,  for  the  purpose  of  extending  tbe  time 
for  filing  a  mechanics'  lien  based  on  previous 
services.  Id, 

8.  A  subcontractor  is  not  a  laborer  within 
the  meaning  of  Me.  Rev.  Stat.  chap.  61,  g  141, 
so  as  to  give  him  a  right  to  a  lien,  even  for  his 
own  personal  labor  in  working  with  those  em- 
ployed by  him  in  the  performance  of  his  con- 
tract for  grubbing  for  the  building  of  a  road. 
Bogeri  v.  Ikxtor  db  P.  B.  Co,  (Me.)  628 

4.  A  lien  for  repairs  made  under  a  contract 
with  a  lessee  extends  0^  to  the  lessee's  inter- 
est in  the  premisei.  WiUiam$  y.  VanderbiU 
(Ql.)  480 

21  L.  It  A. 


5.  An  equitable  lien  cannot  be  allowed 
against  a  lessor  for  repairs  made  under  a  con- 
tract with  a  lessee  whose  lease  is  forfeited  for 
nonpayment  of  rent.  Id, 

6.  A  landlord,  knowing  that  repairs  are  be- 
ing made  under  a  contract  with  his  lessee,  does 
not  lose  his  right  as  against  a  claim  to  a  liea 
for  the  work,  to  forfeit  the  lease  for  nonpay- 
ment of  rent,  by  bis  mere  failure  to  declare  1  'S 
forfeiture  immediatelv  upon  default,  where  ue 
does  not  know  that  the  lessee  is  inaolveni  or 
unable  to  pay  his  debta.  Id, 

7.  Tbe  rent  must  be  paid  or  tendered  in 
order  to  give  tbe  holder  of  a  lien  for  work  done 
under  a  contract  with  the  lessee  a  right  to  t lie 
lessee's  interest,  where  the  lease  is  forfeited  for 
failure  to  pay  rent.  M 

8w  The  lien  of  the  materialman  who  fur- 
nishes material  for  improving  a  mortgaged 
building  does  not  attach  to  any  part  of  tlie 
building  so  as  to  take  precedence  of  the  mort- 
gage.   FUteher  v.  Kelly  (Iowa)  S47 

0.  A  mechanics'  lien  holder  Is  not  a  "pur- 
chaser" within  the  meaning  of  a  statute  which 
requires  mortgages  to  be  recorded  in  order  10 
be  valid  as  against  a  purchaser  for  value.    Id^ 

N0TK8  AND  Briefs. 

See  also  Innkeepers. 
Liens;  what  service  will  sustain.  714 

For  improvements  on  leased  property  ns 

affecting  lessor.  '  480 

Who  are  laborers  within  statute  for.        528 

LIFE  TENANTS.    Bee  Eminent  Dohain, 
Notes  and  Bbibfs. 

LmiT  ATION  OF  ACTIONS.    See  also 

Insorancs,  8. 

1.  A  creditor  who  must  take  afBrmative  ac- 
tion to  obtain  a  right  or  remedy  cannot  safely 
sit  still  when  he  might  act,  or  long  delay  ttie 
taking  of  such  initiatoiy  steps  as  will  enable 
him  to  maintain  the  action;  and  where  he  fails 
to  act  or  take  the  essential  steps  within  a  rea- 
sonable time  the  statutory  limitation  will  run. 
Kulp  ▼.  Kulp  (Kan.)  660 

2.  A  suit  to  set  aside  a  deed  given  to  an 
attorney  as  compensation  for  legaiservices.  in 
execution  of  a  contract. which  was  voidable 
because  of  the  relation  of  the  parties,  is  barred 
by  laches  when  not  brought  until  nearly  seven 
years  after  the  conveyance,  where  the  com- 
plainant knew  at  the  tame  of  the  conveyance 
that  the  value  of  his  services  was  much  less 
than  that  of  the  property  conveyed,  and  in  tbe 
mean  time  has  recognized  and  dealt  with  him 
as  the  owner  thereof,  during  which  delay  the 
property  has  increased  many  times  in  value. 
Elmore -v.  John  eon  (111.)  866 

8.  A  wife  who  has  paid  the  purchase  price 
of  land  the  title  to  which  is  taken  and  recorded 
in  the  name  of  her  husband,  but  who  fails  to 
enforce  her  equitable  right  to  the  property  for 
manv  years  and  until  the  sale  thereof  on  ex- 
ecution against  the  husband  and  the  recording 
of  the  conveyance  on  such  sale,  is  guilty  of 
such  laches  as  will  bar  her  right  to  relief  against 
tbe  purchaser  at  the  sale  without  notice  of  such 
rights.    She  occupies  no  better  position  than 
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Che  would  hsTo  done  bad  she  held  en  unre- 
corded conyeyanoe.    BiUy  ▼.  MarUndU  (Cal.) 

88 

4.  Where  a  promiMory  note  secured  br  a 
mortgage  is  barred  by  the  Statute  of  Limlta- 
tioQs,  an  action  to  foreclose  the  mortgage  can- 
not be  maintained.    Kulp  v.  Eviip  (Kan.)  660 

5.  An  action  for  obstruction  of  surface  water 
by  a  railroad  embankment,  which  is  in  reality 
ba<^ed  upon  failure  to  keep  open  a  ditch  along 
the  side  of  the  embanlunent,  is  not  for  a  single 
permanent  injury  which  accrues  with  the  mak- 
ing of  the  embankment,  but  an  action  accrues 
with  each  injury  from  failure  to  keep  the  ditch 
open.  WiU%U$  ▼.  Chicago,  TS.  d  K,  0.  R.  Co. 
(Iowa)  608 

6.  The  statutory  provision  which  affords 
minors  the  right  to  redeem  lands  from  tax  sale 
after  they  reach  majoriiy  applies  only  to  lands 
that  are  owned  by  minors  or  in  Hbich  they 
liave  an  interest  at  the  time  of  the  tax  sale. 
Kulp  V.  Kulp  (Kan.)  651 

7.  The  maker  of  a  note  secured  by  a  mort- 
gage having  removed  from  the  state  after  the 
maturity  of  the  note,  and  remained  absent  un- 
til his  death,  the  failure  to  hare  any  adminis- 
tration upon  his  estate  or  to  take  any  steps  to 
enforce  the  collection  of  the  secured  debt  until 
about  ten  years  after  his  death  bars  an  action 
to  foreclose  the  mortgage.  Kiilp  ▼.  Kvlp 
<Kan.)  650 

Notes  Ain>  Briefs. 

Limitation  of  actions;  effect  of  statutory  bar 
of  principal  debt  on  the  right  to  foreclose  a 
mortgage  or  deed  of  trust: — (I.)  states  holding 
that  limitation  laws  as  to  debt  do  not  apply  to 
mortgage;  (II.)  federal  decisions;  (III.)  states 
holding  different  rule.  650 

I«OSS.    See  Troyer,  8. 

IjUNATIC«     See  Incompetent  Pebsoks. 


CARRIER. 

EUBBZZLEKBNT. 


See    AseiGimsNT; 


MALICE.    See  Eyidemce.  27. 

MANDAMUS. 

1.  The  discretion  of  a  mayor  In  vetoing  the 
granting  of  a  license  cannot  be  controlled  by 
mandamus.    Sherlock  v.  Stuart  (Mich.)      680 

3.  Mandamus  lies  to  compel  the  issuance  of 
a  warrant  by  city  ofScers  for  the  oompensaUon 
of  referees,  under  a  statute  providing  for  a  refer- 
ence of  certain  claims  against  the  city,  and  that 
the  compensation  of  the  referees  shall  be  paid 
by  the  city  u  pon  the  order  of  the  Judge.  WAth- 
rie  V.  Territory,  Lo$ey  (Okla.)  841 

8.  A  gas  company  occupying  city  streets 
with  its  mains  may  be  compelled  by  mandamus 
to  furnish  gas  to  occupiers  or  owners  of  houses 
abutting  on  such  a  street,  if  they  comply  with 
reasonable  regulations.  Portland  NaturcU  Om 
A  O.  Co.  V,  BlaU,  Keen  (Ind.)  689 

Notes  and  Briefsl 
Mandamus;  to  corporation.  040 

«1  L.  R  A.  57 


MAP*    Bee  Dedigatioh. 

See    also     Emibent     Do- 


MAiir,  a. 

A  market  is  a  place  designated  by  the  mu- 
nicipal authorities  of  a  city  or  an  incorporated 
(own  for  the  sale  of  articles  necessary  or  con- 
venient for  the  subsistence  of  men  and  do- 
mestic animals.  Strickland  v.  Pennm/ltania 
E,  Co.  (Pa.)  224 

MARRIAGE.    See  HnasAin)  Ain>  Wifb. 

MASTER  AND   SERVANT.    See  also 

CONSTITOTIONAL   LaW,  9,  10. 

1.  To  shunt  or  kick  cars  without  an  attend- 
ant, in  a  railroad  yard,  where  trains  are  being 
made  up  and  where  the  employes  well  know 
of  Ibis  manner  of  making  up  trains,  is  not 
negligence  as  matter  of  law.  Sehaible  v.  Lake 
Snore  d  M.  S.  R  Co,  (Mich.)  660 

2.  A  trackman  is  guilty  of  contributory  neg- 
ligence if  p  knowing  that  a  train  is  being  made 
up  in  the  yard  where  he  is  at  work,  and  that 
at  such  times  it  is  customary  to  shunt  or  kick 
cars  about  the  yard  without  an  attendant,  he 
pursues  his  work  upon  a  track,  with  Jiis  back 
turned  to  the  moving  cars.  Id. 

Notes  Ain>  Briefs. 

See  also  Constit  utional  Law. 

Master  snd  servant  ^  assumption  of  risk  by 
employe.  660 

MAXIMS. 

1.  Ezpressio  unius  est  exclusio  alteriua. 
Ex  parte  WiUiame  (Tex.  Crim.  App.)  788; 
Western  U.  Teleg,  Co.  v.  MeOiU  (0.  C.  App. 
8th  G.)  818 

2.  He  who  considers  merely  the  letter  of  an 
inatrument  goes  but  skin-deep  into  its  mean- 
ing.   Be  Johneon's  EetaU  (Cal.)  880 

8.  In  jure  causa  proxima  non  remota  specta- 
tur.  UueUer  v.  Milwaukee  Street  R  Co. 
(Wis.)  721 

4.  Where  one  of  two  innocent  parties  must 
suffer,  he  who  put  it  in  the  power  of  a  third 
party  to  commit  the  fraud  must  sustain  the 
loss.    Plage  v.  Krekey  (JN.  Y.)  409 


MAYOR.    See  Maiydaiius,  1. 
MEAT.    See  Food;  Trial,  2. 


MENTAL 

4.6. 


ANGUISH.    See     DAMAaBSi 


MESNE     PROFITS. 

Notes  anp  Bbiets. 


See    DowBR,    8, 


MINES.    See  Phosphates. 
MISCARRIAGE.    See  Damages,  2. 
MISTAKE.    See  Husbahd  ajnd  Wife,  5. 
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SEORTGAGE.    See  slso  Altrrattok  ov 

ISBTRUMENTS;     DOWSB,      1;    EXECUTORS 

A]«D  Administratobb,  1;  GiFT;  Judg- 
ment, 8;  LiXKB,  8,  9;  LnoTATioir  of 
Actions,  4. 

1.  A  mortgagor  cannot  redeem  his  mortgage 
by  setting  up  any  independent  personal  de- 
mand against  the  mortgagee.  Brown  ▼.  OorteU 
(N.  J.  Err.  &  App.)  821 

2.  One  of  several  persons,  whose  claims  for 
both  existing  indebtedness  and  liability  as  in- 
dorser  are  secured  by  a  trust  mortage,  but 
wbo  has  received  a  part  of  the  amount  due  on 
one  claim  from  other  source;:,  is  not  obliged  to 
deduct  the  amount  so  received  from  the 
amount  originally  secured  in  order  to  obtain 
the  amount ^on  which  he  is  entitled  to  a  divi- 
dend on  each  claim,  where  the  property  is  in- 
sufflcient  to  pay  all  the  claims  in  full;  but  he  is 
entitled  to  a  dividend  on  each  claim  for  its 
total  amount  as  secured  by  the  mortgage,  sub- 
ject to  the  proviso  that  this  shall  not  exceed 
the  amount  actually  remaining  due  on  such 
claim.    Iiig?i  v.  American  Wheel  Co.  (Mich)  822 

Notes  anb  Briefs. 

See  also  Limitation  of  Aotions. 

Mortgages;  on  buildings  upon  leased  prem- 
ises:—in  general;  priority  of  liens  or  claims.  847 

In  trust;  application  of  proceeds  on  several 
debts.  828 

MUNICIPAL  CORPORATIONS.    See 

also  Deeds;  Estoppel,  1;  Fireworks, 
1,  2;  Gas,  1;  License,  S;  Statutes,  4; 
Taxes,  1;  Wharves. 

1.  A  covenant  bv  a  city  to  keep  a  street  open 
for  its  whole  width,  in  consideration  of  the 
conveyance  of  a  certain  strip  of  land  to  it,  is 
ultra  vires  and  void.    Penley  v.  Auburn  (Me.) 

657 

2.  A  city  which  succeeds  to  all  the  rights, 
franchises,  and  property  of  a  village,  is  bound 
by  the  obligations  of  the  latter.  Outhriev. 
Territory,  Lottey  (Okla.)  841 

8.  A  municipal  corporation  may  be  com- 
pelled bv  a  retrospective  statute  to  pay  the  debts 
Incurred  for  legitimate  municipal  purposes  of 
a  provisional  organization,  made  in  the  absence 
of  any  legislative  provision  for  the  organiza- 
tion of  cities  and  village,  to  whose  property, 
gublic  improvements,  people,  and  territory  it 
as  succeeded.  Id. 

4.  The  major  of  a  cfty  must  take  judicial 
notice  of  the  appointment  of  police  commis 
sioners,  and  of  their  organization  and  selection 
of  necessary  officers,  when  properly  certified 
to  him,  and  cannot  lawfully  refuse  to  admin- 
ister the  oath  of  office  to  an  officer  so  appoint- 
ed and  certified,  or  inquire  into  the  regularity 
of  his  appointment.    Fox  v.  McDonald  (Ala.) 

629 

6.  The  omission  from  a  statute  of  a  provi- 
sion that  officers  appointed  for  a  city  shall  be 
residents  thereof  is  not  fatal,  where  the  inten- 
tion that  they  shall  be  residents  is  manifest  on 
the  face  of  the  statute.  Id, 

6.  Legislation  by  order  or  resolution  not 
presented  to  the  mayor  for  his  approval  is  not 
authorized  by  Pa.  Act  1870,  amending  the 
21  L.  R.  A 


Lancaster  city  charter,  which  declares  that  ft 
shall  not  be  necessary  for  any  order  or  resolo- 
tioD  to  be  presented  to  the  mayor  for  his  ap- 
proval, and  providing  that  councils  ma?  trans' 
act  business  by  order  or  resolution.  Skauh  v. 
XanaM«0r(Pa.)  ttl 

7.  An  order  or  resolution  authorizing  the 
majror  to  offer  a  reward  for  the  arrest  and  con- 
viction of  any  person  setting  fire  to  buUdings^ 
and  a  proclamation  of  the  mayorin  accordance 
therewith,  where  such  order  or  resolution  was 
never  presented  to  the  mayor  for  his  approval 
as  required  in  case  of  an  ordinance,  be»>me 
inoperative  after  a  reasonable  time,  without 
any  formal  repeaT  or  rescisMon,  so  as  to  pre- 
vent recovery  of  a  reward  for  the  arrest  and 
conviction  of  a  person  who  sets  fire  to  a  build- 
ing ten  years  after  such  proclamation.         LL 

Notes  and  Briefs. 

Municipal  corporations;  effect  of  resolution 
for  reward.  691 

Legislative  power  to  subject  to  liabilities. 

841 

Liability  for  authorizing  dangerous  nuisance, 
such  as  fireworks.  64^ 

Liability  of,  for  damages.  600 

UUra  vires  contracts  of.  658 

NATURAL  GAS.    See  Gas,  1 

NECESSARIES.  See  Husband  Aai> 
Wife,  1. 

NEGLIGENCE.  See  also  Cabribrs,  4, 6; 
Fires;  Food;  Ice;  Railroads,  2;  Trial, 
2,8. 

1.  A  child  six  years  old  cannot  be  held  neg- 
ligent in  failing  to  see  and  avoid  a  cable  car 
coming  from  the  other  direction  as  he  passes 
behind  a  car  on  another  track.  Chicago  Cit$ 
R  Co,  V.  Wilcox  (111.)  7ft 

2.  Negligence  of  parents,  or  others  standing 
in  ioco parentis,  cannot  be  imputed  to  a  child 
of  tender  years,  so  as  to  support  the  defense  of 
contributory  negligence  in  his  suit  for  damagea 

Id, 

8.  Leaving  street  cars  in  tbe  street  is  not  an 
invitation  or  license  to  children  to  play  upon 
them,  even  though  the  street-car  companv 
knows  that  they  are  calculated  to  attract  cbil- 
dren,  and  do  in  fact  attract  tbenL  Qay  ▼.  Es- 
sex Electric  Street  H,  Co.  (Mass. )  448 

4.  The  youth  of  a  wrongdoer  and  trespasser, 
although  he  acted  as  reasonably  as  might  he 
expected  of  him,  if  his  conduct  contributes  to 
an  injury  which  he  receives,  will  not  prevent 
his  contributory  negligence  from  constituting 
a  defense  to  a  person  whose  negUgenoe  also 
contributed  to  tbe  injury.  Id, 

Notes  abd  Bribfb. 

Negligence  in  sale  of  food  or  drug,  see  Food. 

Denial  of  liability  for  neffligence  in  failing 
to  talie  precautions  requirea  by  statute,  on  the 
ground  tbat  they  would  have  been  insufficient 
to  prevent  injury: — failure  to  signal  for  cross- 
ing, etc. ;  neglect  to  take  precautions  to  prevent 
injury  to  animals;  neglect  to  fence  track;  bur- 
den of  proof  729. 


Nkw0papb]I8~Pariu;t  and  Child 


SOO^ 


Contributory  Dcglfgence  of  parent  or  cnsto- 
diaD  as  bar  to  an  action  by  cbild  for  negli|;ent 
injuries:— wbere  the  parent's  negligent^  active- 
ly contributed;  negligence  in  permitting  the 
dtiild  to  stray  into  danger;  exercise  of  due  care 
by  the  child;  where  defendant  might  have 
avoided  the  injury  after  discoverv  of  peril; 
where  child  is  sole  to  take  care  of  himself.    76 

KE WSPAPERS.    See  Contraotb,  2;   La- 

BBL  A3SD  SlaKDBB,  5. 

KEXT  FRIEND.    Bee  Inoompetent  Per- 

BONB,  1. 
KEXT  OF  KIN.    See  Dbath,  3 

VONRESIDENT.  See  Cbeditors*  BrLL, 
2;  Executors  akd  Adhijcibtrators,  2; 
Limitation  of  Acnoita,  7;  Writ  and 
Process,  2,  8. 

NOTICE.    See  also  Nuisances. 

Notice  to  a  subagent  is  imputable  to  the 
priDcipal,  where  the  intermediate  agent  is  not 
an  independent  employer,  but  both  perform 
their  respective  parts  in  one  transaction  under 
the  general  direction  of  the  principal.  Bates 
▼.  American  Mortgage  Co,  (8.  C.)  840 

Notes  and  Briefs. 

Notice;  effect  of  notice  to  a  subagent:— gen- 
erally; to  insurance  agent.  840 

NUISANCES.  See  also  Fireworks,  8;  In- 
junction, 2;  Trees. 

A  railroad  company  Itnowing  that  failure 
to  keep  open  a  ditch  along  its  embankment  as 
it  existed  when  the  compaoy  became  the  own- 
er of  the  road  caused  damage  to  adjoining 
property  is  liable  therefor  without  any  express 
notice  of  the  nuisauce,  or  that  the  damages 
therefor  bad  not  been  paid  on  condemnation 
of  the  ri^ht  of  way,  since  such  damages  did 
not  constitute  a  proper  element  in  determining 
the  compensation  for  land  taken.  Willitis  v. 
Chicago,  B.  A  K,  G,  R  Co.  (Iowa)  608 

Notes  and  Brief8. 
See  also  Injunction. 
Nuisance;  of  fireworks  in  street  642 

OCCUPATION  TAX.  See  Attorneys, 
8,  4;  License,  1. 

OFFIC ERS.  See  also  Assignment;  Coxtrts, 

1;  MCNICIFAL  CORPORATIONS,  6. 

1.  The  power  to  appoint  to  ofBce,  or  to  fill 
Tacancies,  is  not  inherently  an  executive  func- 
tion, and  belongs  to  the  governor  only  when 
conferred  by  law.    Fox  v.  McDonald  (Ala^ 

9.  The  power  to  appoint  to  office  is  not 
ttn  implied  executive  function  of  the  governor 
in  cases  where  the  constitution  of  a  state  is 
Bilent  upon  the  question;  and  a  constitutional 
provision  authorizing  appointment  in  certain 
cases  is  exclusive.  State,  Standith,  v.  BoucTier 
<N.  D.)  539 

8.  The  adioumment  of  the  Senate  without 
confirming  the  apnolntment  of  a  successor  to 
1B1  L.  R.  A. 


an  officer  holding  ever  after  expiration  of  his 
"ierm  does  not  create  a  vacancy  which  can  be 
filled  by  the  governor  alone,  where,  except  in 
case  of  vacancy,  it  can  be  filled  only  by  con- 
currence of  governor  and  Senate.  Id, 

4.  A  vacancy  in  office  cannot  exist  when 
an  incumbent  of  the  office  is  there  in  the  actual 
discharge  of  official  duties.  Id. 

6.  A  Judge  whose  term  of  office  is  fixed  by 
the  constitution  cannot  be  deprived  of  his  of- 
fice or  of  the  right  to  exercise  its  duties,  before 
the  expiration  of  his  term,  by  a  statute  at- 
tempting to  abolish  the  judicial  district  to 
which  be  was  elected*  ^Hate,  Gibson,  v.  Fried- 
ley  (Ind.)  384 

6.  An  order  of  a  criminal  court  in  excess  of 
its  jurisdiction,  directing  the  sheriff  to  take 
the  body  of  a  certain  person  and  redeliver  hi  in 
to  prison  whstever  the  decision  of  a  certain 
court  which  had  jurisdiction  of  (be  case  upon 
a  habeas  corpus  proceeding  might  be  ss  to  the 
legality  of  his  detention,  is  utterly  void  upon 
its  face,  and  constitutes  no  protection  to  the 
sheriff.    McLendon  v.  State,  Kennedy  (Tenn.) 

788 

Notes  and  Briefs. 

See  also  Bonds. 

Officer;  constitutional  power  of  appoint- 
ment. 539 

Constitutional  power  of  removal  of.        684 

OPTION.     See  also  Specific  Perform- 
ance, 1,  2. 

Notes  and  Briefs. 
Option,  validity  of.  188 

Rights  conferred  by  a  "refusnl"  or  "option:" 
— <I.)  the  contract  and  its  valid.. y;  the  early 
English  doctrine,  modern  views  of  the  subject; 
acceptance  of  an  oflTer  makes  a  contract;  offer 
may  be  withdrawn;  what  is  an  option;  effect 
of  option;  necessity  of  consideration;  effect  of 
writing;  time  and  manner  of  accepting  offer; 
time  for  performance;  retraction  of  oner;  ef- 
fect of  possession  under  option;  (II.)  enforce- 
ment of  option;  enforcement  of  contract  not  to 
withdraw;  enforcement  of  completed  contract; 
what  is  an  acceptance;  necessity  for  a  consid- 
eration; enforcement  against  third  persons; 
no  relief  prior  to  acceptance:  the  contract  must 
be  specific;  action  for  breach  of  option  con- 
tract; effect  of  option  to  repudiate;  (IIL)  trans- 
ferability of  opuon.  187 

PATMENT.    See  Banks,  81 

PARENT  AND  CHILD. 

1.  A  parent  cannot  be  deprived  of  his  rights 
in  respect  to  a  child  by  proceedings  for  its 
adoption  based  on  a  charge  of  his  abandon- 
ment of  the  child,  where  he  has  no  notice  of 
the  proceeding  or  opportunity  to  defend. 
Schiltz  V.  Boenitz  (Wis.)  488 

2.  The  failure  of  the  judge,  in  proceedings 
for  the  adoption  of  a  child,  to  examine  the 
child  separately,  as  required  by  the  language 
of  Cal.  Civ.  Code,  §  227,  does  not,  where  the 
child  is  under  the  age  at  which  its  consent  is 
necessaiy,  make  the  proceeding  void  on  col- 
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Pabtnabship— Pond. 


lateral  attack  by  the  administrator  and  next  of 
kin  of  the  adopting  father.  Be  Johmon'i  Sk- 
tate  (Cal.)  880 

8.  The  fact  that  papers  for  the  adoption  of 
a  child  were  signed  and  filed  with  the  clerk  of 
the  court  before  the  parties  appeared  before 
the  Judge  is  imnaaterial,  under  a  statute  pro- 
viding that  the  parties  shall  appear  before  the 
judge  *'and  the  necessary  consent  must  there- 
upon be  signed/'  when  tbev  were  presented  to 
him  at  the  time  he  made  hu  order  thereon.  Id. 

NOTBB  AND  BriBFS. 

Parent  and  child;  yalldity  of  proceedings 
for  adoption.  488 

PARTNERSHIP. 

The  use  of  a  misleading  or  Improper  firm 
name,  which  is  prohibited  by  statute,  does  not 
prevent  the  firm  from  recovering  a  debt  which 
has  been  incurred  in  the  firm  businesa.  Wolf 
▼.  ToubertijA.)  772 

PEDDLERS. 

An  agent  who  deliverB  from  a  wagon  goods 
previously  ordered,  and  takes  other  orders  fo 
subsequent  aelivery,  is  not  a  huckster,  peddler, 
or  itinerant  vendor  within  the  meaning  of  a 
statute  requiring  a  license  from  such  persons. 
BetDwn  V.  EngUvood  Twp,  (N.  J.  Sup.)      786 

Notes  akd  Bkief8. 

Peddlers ;  who  are.  786 

PENALTY.    See  also  Ferrt. 

A  statute  giving  to  a  voter  who  has  sold  his 
▼ote  a  ri^ht  of  action  to  recover  a  penalty 
from  the  person  who  buys  It  is  not  unconstitu- 
tional.   State,  Beedle,  v.  Scfioonover  (Ind.)  767 

PERPETUITIES.    See  also  Charitibs,  8. 
Notes  and  Briefs. 
Perpetuities ,  as  affecting  charities.         455 

PHOSPHATES.      See   also   Action   or 
Suit,  9. 

The  right  of  a  riparian  owner  to  take  phos- 
phates for  the  purpose  of  sale  from  the  beds  of 
navigable  streams,  bays  of  the  sea,  or  harbors, 
below  high-water  mark  and  out  to  the  edge  of 
the  channel,  is  not  conferred  by  Fla.  Act  Dec. 
87,  1856,  entitled  "An  Aci  to  Benefit  Com- 
merce," and  commonly  known  as  the  Riparian 
Act  of  1856  (Fla.  Rev.  btat  ^§  454,  455}.  al- 
though by  the  language  of  that  Act  the  state 
devests  itself  of  all  right,  title,  and  interest  to 
land  covered  by  water  in  front  of  any  tract 
owned  by  a  citizen,  or  by  the  United  States 
for  public  purposes,  and  expressly  vests  the 
full  title  to  the  same  in  the  riparian  proprie- 
tors ;  but  the  sole  uses  and  purposes  for  which 
the  grant  was  made  to  riparian  proprietors  are 
those  for  the  benefit  of  commerce,  as  specified 
in  the  Act,  such  as  the  building  of  wharves, 
warehouses,  or  other  buildings.  State  v.  Black 
River  Phosphate  Co,  (Fla.)  189 

81L.R.A. 


PLEADING.     See  also  Apfbai.  ahd  Bb- 
BOB,  18, 14. 

1.  A  flupplemental  bill  which  preaentB  a 
continuation  of  the  same  trespassing  does  not 
introduce  a  new  sablect'matter  of  litigattoo. 
State  V.  BUtck  Rider  Phoephate  Go.  (Fla.)    189 

2.  An  averment  of  a  demand  and  refusal  ii 
not  essential  in  a  complaint  for  conversion, 
where  there  are  proper  allegationa  of  owner- 
ship and  value  of  the  property  and  that  de> 
fendant  converted  it  Baltimore  db  0.  R.  Co. 
V.  (/DonneU  (Ohio)  117 

8.  The  want  of  authority  of  the  agent  of  a 
corporation,  to  constitute  a  defense,  must  be 
pleaded.  Waehemuth  ▼.  MerdiOTU^  Nat.  Back 
(Mich.)  278 

4.  An  answer  In  an  action  on  a  contra(i 
a^rainst  school  directors,  alleging  that  they 
signed  it  as  members  of  the  school  board  and 
in  no  other  capacity,  and  that  their  act  was 
never  ratified  by  the  board,  does  not  state  facts 
sufiQcient  to  constitute  a  defense,  where  the 
contract  is  sufficient  to  bind  them  individually. 
Western  Pub,  Houne  v.  Murdick  (8.  D.)       671 

5.  In  an  action  by  an  administrator  for  the 
death  of  his  intestate,  an  answer  alleging  that 
after  the  commencement  of  the  suit  the  defend- 
ant made  a  settlement  with  the  widow  of  ibe 
decedent,  and  paid  to  her  a  certain  sum  in  full 
for  all  damages  on  account  of  the  death  of  ber 
husband,  and  agreed  to  pay  In  addition  there- 
to the  costs,  and  alleging  payment  of  the  costs, 
is  not  bad  as  setting  up  the  distinct  defenses  of 
a  compromise  and  settlement,  and  a  payment 
and  release,  but  the  aUegations  as  to  payment 
merely  show  the  completion  of  the  compro- 
mise.    YeUon  v.  EvanstiUe  A  L  H,  Co.  (lod.) 

158 

6.  A  demurrer  to  a  bill  to  declare  a  will  void 
should  not  be  overruled  to  admit  proof  of  lue 
laws  of  states  in  which  is  situated  property  de- 
vised, where  there  is  no  allegation  as  to  what 
the  laws  of  those  stales  are.  Crerar  ▼.  WiU- 
iame  (111.)  454 

PLEDGE.    See  also  Bhokers,  1-8,  6,  6. 

1.  A  pledgee,  in  the  absenceofauthoritv  ex- 
pressed or  implied,  is  not  permitted  to  repfedgs 
as  security  for  his  own  debt.  Skiff  v.  SM- 
dard  (Conn.)  102 

2.  Stock  pledged  by  a  broker  with  im- 
plied authority  must  be  first  applied  to  the 
discharge  of  the  pledge  before  other  stock 
which  he  pledged  at  the  same  time  without 
authority  Id, 

Notes  and  BniBFa. 

Pledge;  in  respect  to  stocks  bought  by 
brokers  on  margin.  102 

POLICE  COMMISSIONERS.    See  also 
CouBTS,  1;  Statutes,  a. 

The  terms  of  the  several  police  oflScers  serv- 
ing in  the  city  of  Birmingham  at  the  passage 
of  Ala.  Act  Dec.  12,  1882,  providing  for  the 
appointment  of  police  commissioners,  expire 
with  the  appointment  of  such^  commiaaioners. 
Fox  ▼.  McDonald  (Ala. )  621^ 

POND.    See  Waters,  8. 


Pofl0nKioH--QnoKijic. 
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POSSESSION.    See  Oamb  Lawil 
PRESCRIPTION.    See  EABSMEinia. 
PRESUMPTIONS.    See  Etidbncb,  6>10. 
PRICES.    See  'Eytdksok,  24. 
PRINCIPAL  AND  AGENT.     See  also 

H0BBA19D  AND  WiFB,  4;  TbUBTS,  1. 

1.  All  the  proflu  and  advantages  gained  by 
a  purchase  for  himself  by  an  agent  who  was 
employed  to  purchase  the  property  for  bis 
principal  will  belong  to  the  pnncipaL  Bonoell 
▼.  Cunningham  (P\^)  64 

2.  An  a^:ent  for  the  purchase  of  land  cannot, 
withoat  the  consent  of  his  priDcipal,  acquire 
an  interest  in  the  subject  matter  of  the  agency 
adverse  to  the  principal.  id 

8.  Members  of  a  school  board  are  individu- 
ally bound  by  a  contract  si<^ned  by  a  majority 
of  the  board  in  their  individual  names  with 
the  addition  of  their  postofSce  address,  where 
the  body  recitea  an  agreement  "  between  the 
undersigned  members  of  the  board"  and  that 
"  we,  the  tindersigned,  hereby  order  .  .  .  pro- 
vided a  majority  of  said  board  sign  this  agree- 
ment," adding,  "We  agree  to  pay  for  the 
above  named  goods  when  delivered.  Western 
Pub.  Bouie  V.  Murdick  (S.  D.)  671 

KOTBS  A2n>  BBEBFa. 

See  also  Notice;  Saub. 
Liability  on  contract  signed  by  agent.     671 

PRINCIPAL  AND  SURETY.  See  also 
Bills  and  Notes,  2;  Bokds,  2;  Contri- 
bution; Evidence,  13. 

1.  A  person  may  sign  as  surety  for  a  surety 
on  the  same  promissory  note.  Id, 

2.  The  fact  that  a  surety  who  was  apparent- 
ly a  Joint  and  several  maker  of  a  note  did  not 
con<^eDt  to  or  know  of  the  subsequent  signing 
of  the  note  by  another  person  as  surety  for  an 
the  makers,  without  notice  that  they  were  not 
all  principals,  will  not  make  the  latter  a  co- 
surety for  tbe  former.  Id, 

Notes  and  Bbisfb. 

Principal  and  surety;  the  law  as  to  becoming 
Butety  for  a  surety  maker: — methods  of  becom- 
ingr  surety  for  surety;  words  added  to  the  sig- 
nature; words  coupled  with  circumstances; 
fiigoature  by  payee  to  make  paper  available; 
time  of  signing;  after  liabilitv  of  first  surety 
is  fixed;  guaranty;  expressly  limiting  liability; 
necessity  of  contract  with  first  surety;  sieoing 
at  request  of  surety;  request  and  promise  to 
save  harmless;  liability  towards  payee;  remedy 
against  other  parties  on  the  paper;  effect  of  re- 
lease. 247 

Liabilitv  on  guaranty  or  surety  obligation 
obtained  bjr  fraud:— (I. )  in  case  of  fraud  of  prin- 
cipal; (XL)  in  case  of  fraud  of  obligee;  secret 
fttipulation  l)etween  principal  and  obligee: 
concealment  of  facts ;  surety  for  employe; 
holding  agent  out  as  honest;  public  officers; 
negligence  of  surety.  409 

PRIVILEGED  COMMUNICATIONS. 

See  LiBBL  AND  Slandbb,  4» 
21L.R.A. 


PRIZE   FIGHTING.    See  also   Ihdiov- 

MKMT,  2;  STATUTSS,  8. 

An  expectation  of  reward  to  be  gained  by 
tbe  contest  or  competition,  and  an  intent  to  in- 
flict some  degree  of  bodily  harm  upon  the  con- 
testant, are  necessary  to  constitute  prize  fight- 
ing.   F^pU  ▼.  Tayi&r  (Mich.)  287 

PROBATE.     See  Judovent,   4,   Notes 
▲kd  Brieps. 

PROBATE  JUDGE.    See  Coubts,  1. 

PROXIMATE  CAUSE. 

1.  The  sudden  stopping  of  a  street  car  in 
front  of  a  funeral  procession,  which  causes 
the  carriages  to  stop  so  suddeoly  that  the  pole 
of  the  second  one  breaks  into  the  carriage  in 
front  of  it,  is  the  cause  of  the  damage  to  such 
carriage,  and  makes  the  street  railway  com- 
pany liable  therefor,  if  the  stopping  was  negli- 
gent. Mueller  r.  Milwaukee  Street  R,  Go. 
(Wis.)  721 

2.  Running  a  train  through  a  town  at  a 
speed  in  excess  of  that  prescribed  by  ordi- 
nances if  not  a  proximate  cause  of  the  death 
of  a  boy  who  is  killed  in  attempting  to  catch 
on  the  train  for  the  purpose  of  e  a  Joying  a 
free  ride  through  the  town,  so  as  to  render 
the  company  liable  therefor.  Western  R.  of 
Ala.Y.Muteh{A\9L.)  816 

Notes  and  Bribfb. 

Proximate  cause;  as  to  injury  on  highway. 

721 

PUBLICATION.     See    Contempt,    d; 
Warr  and  Pbooess,  8. 

PUBLIC  IMPROVEMENTS. 

1.  The  opening,  grading,  or  paving  of 
streets,  construction  of  drains  and  sewers, 
erection  of  muoicipal  buildings,  or  other  pub- 
lic improvements,  must  be  regarded  as  law- 
fully done,  although  constructed  under  a 
statute  which  some  years  afterwards  is  de- 
clared unconstitutional,  where  no  question  as 
to  the  validity  of  the  statute  is  made  at  the 
time.     King  v.  Philadelphia  Co.  (Pa.)         141 

2.  Charging  each  lot  or  tract  of  land  with 
the  cost  of  the  improvements  in  front  of  it  is 
not  authorized  by  power  to  levy  a  special  tax 
upon  contiguous  property.  Such  an  arbitrary 
ind  forced  contribution  can  be  sustained,  if 
at  all,  only  when  made  under  an  express  grant 
by  the  Legislature.    Dame  ▼.  Litchfield  (111.) 

568 
Notes  and  Bbikfs. 

Public  improvements;  validity  of  assess- 
ments upon  abutting  property  made  by 
charging  upon  each  piece  the  cost  of  the  im- 
piovement  in  front  of  it;  grading  and  paving 
streets;  sidewalks.  563 

PUBLIC  MONET.    See  Affbofriationb. 

PUBLIC     POLICY.    See    AssiaincBNT; 
Contracts,  2. 

QUORUM.    See  Oobporations,  8,  Noria 

▲ND'BRIEFa. 
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HAIIiROADS.    See    slao    Mavfeb   iun> 
Bbbyant;  Prozimatb  Caxtsb,  9. 

1.  A  flcreen  or  fence  at  a  railway  station  to 
preTent  horses  from  being  f riffhteoed  by  trains 
18  not  required,  where  it  would  be  a  great  in- 
convenience both  to  the  public  and  xht  com- 
pany. Flagg  v.  Chicago^  D.  A  0.  Q.  T.  J,  B. 
€o.m\ch.)  885 

2.  A  woman  in  a  wagon  behind  a  four-year- 
old  colt  at  a  railway  depot  is  guilty  of  con- 
tributory negligence  in  keeping  her  seat  while 
a  train  is  approaching,  where  she  has  oppor- 
tunity to  gel  out  after  seeing  that  the  colt  is 
frightened  at  the  noise  of  the  train,  but  relies 
on  the  ability  of  persons  at  the  colt's  head  to 
hold  him.  H, 

NOTBS  kSD  BbIEFB. 

Railroads;  negligence  in  frightening  horse  at 

depot.  885 

Liability  for  injuries  to  trespassers.         816 

RAINS.    See  Contraots,  7. 


RATIFICATION. 

WiFB,  4. 


See    Husband    and 


REAL  PROPERTY. 

1.  A  condition  subsequent  is  destroyed  by  a 
law  which  makes  its  performance  unlawful,  as 
in  the  case  of  land  conveyed  for  cemetery  pur- 
poses only,  when  its  further  use  for  such  pur- 
poses is  prohibited  by  law.  SeaviU  ▼.  Mc- 
Mahon  (Conn.)  58 

2.  A  provision  requiring  the  erection  of  a 
fence  around  a  cemetery  for  which  land  is  con- 
veyed does  not  constitute  a  condition  subse- 
quent Id. 

Notes  and  Bbibfs. 

Real  property;  effect  on  a  condition  subse- 
quent, of  a  succeeding  law  or  act  of  God  pre- 
venting its  performance:— (1)  act  of  law;  (2)  act 
of  Qod.  68 

RECORD.     See  Eyidbnob,  9;  Cbdonal 
Law,  1. 

REMAINDERMEN.    See  Emdcbnt  Do- 
main, Notbs  and  Bbibfs. 

REPLEVIN. 

The  return  of  money  received  on  a  contract 
of  sale  induced  by  fraud  is  not  a  condition  pre- 
cedent to  the  commencement  of  a  suit  in  re- 
plevin for  the  property,  but  the  court  can  re- 
quire plaintiff  to  repay  as  a  condition  of  relief 
anv  excess  of  money  received  over  the  damage 
to  nis  property  and  the  value  of  any  that  is  not 
recovered,    timon  v.  Mil  (R.  L)  206 

NOTBB  AND  BBIBFa 

Replevin;  necessity  of  returning  considera- 
tion before  bringing  replevin  for  property  ob- 
tained by  fraudulent  purchase: — value  of  con- 
sideration; returning  worthless  notes;  when 
title  not  parted  withT  where  restoration  impos- 
sible; objection  by  third  person;  where  vendee 
has  made  a  profit  from  use  of  article;  equitable 
principles.  2^' 
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RESOLUTION.    See  Mttntoifal  Oobfo- 

RATIONS,  6,  7. 

RESTR  ^TIONS.    SeeBuiLDiHoa 

RESUME. 

Subjects  discussed  and  points  decided.    885 

REWARD.     See    Mitntcipaii    Cobfora- 
TiONS,  Notes  and  Bbibfs. 

RISK.    See  Tbovbb,  8. 
RIVER.    See  Boundabies,  1-3. 

SALE.    See  also  Bills  and  Notibb.  2. 

A  puTcbaser  of  soda  ash  who,  upon  inspeo> 
tion,  determines  that  it  is  unfit  for  his  purpose 
of  manufacturing  glass,  and  so  notifies  the 
sailer  and  rejects  the  whole,  waives  his  right 
to  rescind  the  sale  and  becomes  liable  for  the 
purchase  price  by  subsequently  subjecting  a 
substantial  portion  of  the  material  to  a  piac- 
tical  teat  of  its  fitness  for  making  glass.  Crfam 
Oily  Qkui  Oo.  v.  Friedlander  (Wis.)  185 

Notes  and  Bkiefb. 
See  also  Food;  Rbpleyin. 

Sale;  waiver  of  right  to  rescind  by  use  of 
property  to  test  it.  "185 

Breach  of  warranty  in  the  principal  contract 
as  defense  to  a  surety.  406 

SCHOOLS.    See  Pleading,  4;  Pbincifal 

AND  AOENT,  8;  YOTEBB  AND  ELECTIONS. 

SECONDHAND      STORES.    See    Li- 

CENSE,  2. 

SEDUCTION. 

A  person  cannot  be  convicted  for  seduction 
after  marrying  the  prosecuting  witness,  al- 
though he  marries  her  to  avoid  prosecution. 
Btate  V.  Oiu  (Ind.)  788 

SELECTMEN.    See  Highways,  8. 

SET-OFF.     See  also   Cloud   on   TrrLs; 

MOBTGAGB.  1. 

A  debtor  to  'an  insolvent  bank,  whose  debt 
is  due  at  the  time  of  its  suspension,  cannot  set 
up  a  certificate  of  deposit  procured  by  him  sub- 
sequently but  befoie  the  appointment  of  a 
receiver,  where  the  statutes  prohibit  any  ap- 
plication of  its  assets  which  would  create  a 
preference  or  prevent  a  proportionate  division 
of  the  assets  after  an  act  of  insolvuicy.  Stom 
V.  Bodii€  (Mich.)  280 

Notes  and  Bbibf& 

Set-off;  right  against  insolvent  as  to  claims 
purchased  after  the  insolvencv:— bankruptcy 
statutes:  insolvency;  receivership;  assignment 
for  creditors;  bank  bills;  decedent's  estate.  280 

On  mortgH^  foreclosure: — ^generally;  estates: 
usury;  coexisting  demands;  rents,  waste,  and 
injury:  fraud;  breach  of  covenants;  title  and 
incumbrances;  contract  for  credits;  special 
grounds  for  equitable  interferefice»  as  insol- 
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Teii<7,  etc.;  privity  as  to  parties;  practice;  su£9- 
ciencj  of  evidence.  821 

SHERIFF.    Bee  Boitds;  Ofiicebb,  d 

8HUNTINO.    SeeMABTBB  jjid  Sbbyaht. 

SIjANDEB.  Bee  Libbl  ahd  Slajcdsb, 
NoTBB  Aim  Bbibfs. 

SIaEEPING  cars.  See  Action  ob 
Suit,  6;  Cabribbb,  1-S,  Notes  ahd 
Bbisfb;  Eyidengb,  i,  17. 

SPECIFIC  PERFORMANCE. 

1.  Specific  performance  caDnot  be  enforced 
for  want  of  mutualitjof  an  agreement  reciiing 
a  consideration  of  $1  to  sell  land  for  a  certain 
price,  the  completion  of  which  rests  wholly  in 
the  discretion  of  the  purchaser,  it  being  stipa- 
lated  that  in  case  the  bareain  is  not  completed 
within  a  specified  time  all  obligations,  express 
or  implied,  under  the  agreement,  shall  cease. 
Litz  V.  OooBling  (Ky.)  1«7 

2.  Want  of  mutuality  will  prevent  specific 
performance  aeainst  the  vendor,  of  a  contract 
to  couvey  land  which  is  not  signed  by  the 
▼endee  and  is  without  consideration,  although 
reciting  a  consideration  of  $1  which  was  never 
paid,  and  which  expressly  states  that  there 
shall  be  no  obligation  on  the  vendee  unless 
within  ten  months  he  pays  one  third  of  the 
purchase  price.     Qraybiu  v.  Bmgh  (Ya.)    183 

8.  A  contract  to  sell  land  wiil  not,  in  the 
absence  of  fraud,  be  enforced  free  from  the 
wife's  dower  interest,  against  one  whose  wife 
has  not  signed  it,  but,  upon  hesring  of  it,  im- 
mediately notifies  the  vendee  of  a  refusal  to  be 
bound  by  it.  Id, 

STATE.    See  Contbacts,  10. 

STATUTE    OF    FRAUDS.    Bee    Con 

tbacts,  1. 

STATUTES. 

1.  Provisions  of  a  statute  as  to  terms  of 
court,  intended  for  a  new  cousolidated  circuit, 
are  inoperative  where  the  consolidation  of  the 
circuits  is  Invalid.  State,  Qibsan,  v.  Friedley 
(Ind.)  684 

2.  The  failure  of  the  title  of  a  statute  pro- 
Tiding  for  the  appointment  of  police  commis- 
sioners, to  indicate  a  provision  that  the  term 
of  prior  ofScers  shall  be  terminated  by  the 
appointment  of  the  commissioners,  is  not  fatal 
lo  the  Act.    Fox  v.  McDonald  (Ala.)  629 

8.  A  provision  as  to  "any  other  fight  in  the 
nature  of  a  prize  fight"  is  not  outside  the  title 
of  an  Act  "To  Prohibit  .  Prize  Fighting." 
People  Y.  Tayfor(Mich.)  287 

4.  A  statute  providing  for  the  payment  by 
a  vflla^  of  debts  of  a  provisional  organization 
which  it  has  succeeded  is  not  special  legislation 
changing  or  amending  a  charter  or  granting 
special  privileges  or  immunities,  within  the 
prohibition  of  24  U.  &  Stat,  at  L.  chap.  818. 
p.  170,  relating  to  territorial  legislatures. 
Guthrie  v.  Territory,  Loeey  (Okla.)  811 

5.  A  statute  giving  a  mechanics'  lien  is  in 
21L.R.A. 


derogation  of  the  common  law,  and  must  be 
strictly  construed.  WiUidmi  y.  YanderHlt 
(Hi)  489 

6.  Ind.  Act  March  9, 1889,  '*To  Secure  the 
Purity  and  Freedom  of  the  Ballot/'  which  pro- 
vides a  penalty  for  buying  a  vote,  to  be  recov- 
ered by  the  voter  who  sells  it,  is  not  repealed 
by  the  later  Act  signed  the  same  day,  '*Con- 
cerning  Elections  and  Nominating  Oonven- 
tions,'^as  the  Acts  are  not  in  confiirt,  but  in 
aid  of  each  other.  State,  Beedle,  v.  Scfioonoter 
(Ind.)  761 

STOCK  AND  PRODUCE  EX* 
CHANGE.      See     also     Lett     aki> 

SSIZURB. 

Notes  and  Briefs. 

Stock  and  produce  exchange,  nature  of 
property  interest  in  membership.  899 

STOLEN  PROPERTY.    SeeTBOTER,^. 

STREET  RAILWAYS.  See  also  Cab- 
RiEfis,  7;  Negliobngb,  8;  Pboxhcatr 
Oaubb,  1. 

Obstructing  a  street  by  a  street  car  in  viola- 
tion of  a  penal  ordinance  Is  sufficient  proof  of 
negligence  on  the  part  of  the  street-railway 
company  to  make  it  liable  for  damages  to  one 
carriage  by  the  pole  of  another  in  a  funeral 
procession  which  is  suddenly  stopped  by  the 
slopping  of  the  car  at  a  crossing.  Mueller  v. 
Milwaukee  Street  B,  Co.  (Wis.)  721 

SUBROGATION. 

The  doctrine  that  a  mere  Tolunteer  is  not 
entitled  to  subrogation  applies  to  one  who 
loans  monev  to  a  married  woman  for  the 
purchase  of  necessariea.  Skinner  v.  TirreW 
(Mass.)  67a 

TAXES.  See  also  LnaTATioir  of  Ac^ 
TioNS,  6;  Waters,  10. 

1.  The  power  of  a  territorial  le^slature  ta 
levy  assessments  on  the  property  within  a  mu~ 
nlcipal  corporation  hy  proper  legislation  is  not 
limited  by  24  U.  S.  Stat,  at  L.  chap.  818,  g  4, 
providing  that  no  municipal  corporation  sbaU 
become  indebted  in  any  manner,  exceeding  4 
per  cent  of  its  taxable  property.  Outhrie  v. 
Territory,  Lasey  {OklvL.)  841 

2.  Descriptions  of  land  in  tax  lists  must 
point  out  the  parcels  of  land  clearly  and  dis- 
tinctly, by  the  use  of  terms  commonly  under- 
stood.   Fotcer  V.  Bowdle  (N.  D.)  82d 

8.  A  description  of  land  in  a  tax  list,  which 
is  inherently  and  fatally  defective,  cannot  he- 
rendered  valid  bv  showing  that  it  corresponds 
to  a  description  furnisbed  the  assessor.        Id. 

4.  A  description  in  a  tax  roll  cannot  be  held 
sufficient  by  virtue  of  a  custom  in  one  county 
or  locality,  if  such  custom  does  not  exist  ia 
other  parts  of  the  state,  as  a  description  to  be 
valid  in  one  county  must  be  good  in  all  parts 
of  the  state.  Jd. 

5.  A  particular  description  of  real  estate  od 
an  assessment  roll  as  required  by  N.  D.  Comp. 
Laws,  gg  1544,  1582,  is  not  made  by  merely 
stating  the  number  of  acres  of  land  and  the 
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name  of  the  owner,  with  the  section,  town, 
and  range.  In  which  the  land  lies.  Potoer  ▼. 
BowdU  (1^.  D.)  828 

6.  The  uae  of  letters  and  figures  in  such 
combinations  as  "NW*;"  "NW*  of  NE*;" 
"NESW;"  "W*SW,"— is  not  sufBdent  to  de- 
scribe portions  of  sections  of  land  on  a  tax 
list  Id. 

7.  Water  mains,  pipes,  etc.,  are  to  be  con* 
sidered  real  estate  and  taxable  where  they  are 
located,  although  connected  with  a  pumping 
station  and  reservoir  in  another  town.  Paris 
V.  Norway  Water  Co.  (Me.)  625 

8.  A  water  company  has  no  "  franchise" 
which  is  taxable  in  a  county  in  which  it  has 
only  a  water-pipe  and  right  of  way  therefor, 
such  as  any  other  person  might  have,  without 
any  privilege  to  take  tolls,  collect  water-rates, 
or  enjoy  any  other  special  prerogative  or  ad- 
vantage. Spring  VaUey  Waterworks  v.  Barber 
(Cal.)  416 

Notes  akd  Bribfs. 

Taxes;  sufficiency  of  description  of  property 

taxed.  329 

On  pipes  and  conduits.  525 

TELEGRAPHS.    See  Action  ob  Suit, 
1,2. 

TENDER*    See  Trover.  8. 


THEATRICAL    TROUPE. 

RIBRB,  0. 

TORT.    See  Corporations.  5. 


See  Car- 


town.    See  Libel  and  Slandsb,8L 

TREES. 

1.  Branches  which  overhang  property  ad- 
joining that  on  which  the  trees  are  growing 
constitute  a  nuisance  which  the  owner  of  such 
adjoining  property  may  remove.  Hiekey  v. 
Michigan  0,  B.  Co,  (Mich.)  729 

2.  The  owner  of  trees  with  branches  which 
overhang  adjoining  property,  who  refuses  a 
cash  offer  by  the  owner  of  such  property  as 
compensation  for  cutting  them,  which  offer  is 
accompanied  with  notice  that  the  latter  con- 
siders  them  a  nuisance,  cannot  demand  any 
further  notice  before  the  injured  party  pro- 
^eeda  to  remove  them  himself.  Id, 

r  NoTBS  AND  Briefs. 

Trees;  on  boundarv  line;  rights  of  property 
In: — trees  on  line;  fruit  and  clippings  from 
trees  near  the  line;  removal  or  trees  near 
boundary  as  nuisance.  729 

TRIAL. 

1.  Refusal  to  compel  an  election  between 
counts  or  causes  of  action  is  proper,  although 
the  same  cause  is  differently,  stated  in  separate 
counu.    Bemy  v.  Olds  (Cal.)  645 

2.  It  is  a  question  for  the  lury  whether  a 
person  was  nes'liKent  or  not  In  selling  meat 
which  was  unfit  for  food  and  dangerous. 
Orqft  V.  Parker  (Mich.)  189 

8.  Whether  or  not  a  person  fails  to  exercise 
2lL.aA. 


reasonable  prudence  by  neglecting  to  bum  the 
grass  around  a  haystack,  to  protect  it  from  an 
approaching  prairie  fire  which  he  sees  twenty- 
four  hours  before  it  reaches  his  stack,  is  a 
question  for  the  jury.  Brawn  v.  Brooks  (Vfv^) 

255 

4.  Instructing  the  jury  that  plaintiff  can  re- 
cover if  defendants  failed  to  perform  their  con- 
tract is  erroneous,  where  there  is  a  question 
whether  plaintiff  had  failed  to  perform  on  his 
part.    Bemyy.  Olds  {Cal,)  645 

5.  Ordering  the  trial,  upon  a  plea  of  "not 
guilty"  in  a  criminal  case,  to  proceed  before  tbe 
same*  jury  that  has  disagreed  and  been  dis- 
charged upon  a  special  issue  of  insanity,  is  er- 
ror, under  a  statute  which  provides  that  in  case 
of  such  disagreement  the  court  shall  order  the 
trial  to  proceed  on  tbe  plea  of  "not  guilty," 
without  providing  that  it  shall  proceed  before 
the  same  Jury,     l^neh  v.  State  (Wis.)       402 

Notes  A2n>  Briefs. 
Trial;  rights  of  prisoner  as  to.  402 

Election  as  to  cause  of  action.  646 

TROVER*  See  also  Carbiebs,  Notes  akd 
Bbiefs;  Dajcagbs,  1;  Pleadu^o,  2. 

1.  The  motive  by  which  a  party  was  con- 
trolled in  the  conversion  of  property  is  of  no 
avail  as  a  defense,  though  it  mav  be  shown  to 
prevent  the  recoveir  of  exemplair  damages. 
BalHmoredO.B.  do.  v.  a BonneU  {Ohio)  117 

2.  A  common  carrier  is  liable  for  tbe  con- 
version of  goods,  where,  having  received  them 
to  be  carri^  to  a  designated  place,  it  transports 
them  to  another  place  for  the  purpose  of  pre- 
venting their  coming  to  the  possession  of  the 
consignee  and  depriving  him  of  their  use  sod 
disposition.  Id. 

8.  Tender  of  goods  to  the  owner  after  con- 
version, and  his  refusal  to  accept  them,  wiU 
not  cast  on  him  the  loss  If  they  are  subsequent- 
ly stolen.  Id, 

4.  The  rule  that  a  consignee  must  pay  or 
tender  to  a  carrier  the  legail  charges  in  order  to 
entitle  him  to  the  possession  of  his  goods  has 
no  application  in  an  action  against  the  carrier 
for  conversion  of  the  goods.  Id 

5.  Trover  against  a  carrier  for  goods  dam- 
aged during  transportation  will  lie  without 
payment  of  the  freight,  if  at  all,  only  where 
the  damages  equal  or  exceed  the  amount  of 
the  freight.  Miami  Powder  Go.  v.  Port  Boyal 
d  W,  aR  Co,  (S.  0.)  128 

TRUSTS*  See  also  Hubbakd  and  With, 
8;  iMfiOLVBNCT;  Judicial  Sale,  2;  Mobt- 
eAOE,  2. 

1.  An  agent  for  the  purchase  of  prooerty 
will  be  held  to  take  tbe  title  as  trustee,  where, 
in  violation  of  his  duty  to  his  principal,  be 
makes  the  purchase  for  himself.  Bomtell  v. 
Gun  n  inyham  (Fla. )  54 

2.  Land  purchased  In  the  name  of  ahusband, 
but  paid  for  by  his  wife,  is  held  by  him  in 
trust  for  her.    Biley  v.  Martinelli  (Cal.)       33 

8.  An  absolute  written  assignment  intended 
as  a  gift  cannot  operate  as  a  declaration  of 
trust,  where  the  gift  fails  for  want  of  delivery, 
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if  tbere  is  do  evidence  of  any  intention  to  create 
a  trust.     Wadd  y.  EatdUm  (K.  T.)  698 

VACANCY.    See  OFncsBS,  8,  4. 

VENDOR    AND   PURCHASER.    See 

JcDOHBNT,  6;  Judicial  Sale,  2. 

VIEWING.  See  Coroneb,  1;  Emihbnt 
Domain,  6. 

VILLAGE.    See  Watsbs,  11. 

VINES.    See  Contracts,  5. 

VOTE.    See  Corporations,  2. 

VOTERS  AND  ELECTIONS.  See  also 
Eyidbncb,  2;  Justice  op  the  Peace; 
Penalty;  Statutes,  6. 

1.  The  rijfht  of  women  to  vote  for  city  or 
school  officers,  under  Kan.  Sess.  Laws  1887, 
chap.  280,  does  not  extend  to  the  election  of 
justice  of  the  peace  io  cities,  as  tbey  are  town- 
ship officers,  rather  than  city  officers.  Stat^, 
Seott,  V.  Parry  (Kan.)  669 

2.  An  Act  to  give  women  the  right  to  vote 
for  school,  village,  and  city  officers,  is  in  vio- 
lation of  a  Constitution  which  irives  to  men 
only  the  right  to  vote  "in  all  elections,"  al- 
though other  provisions  of  the  Constitution 
allow  the  Legislature  to  provide  for  the  orgao- 
ization  of  cities  and  villacres,  and  to  direct  ibe 
manner  in  which  their  officers,  other  than  ju- 
dicial, shall  be  elected  or  appointed.  Coffin  v. 
Thompson  (Mich.)  662 

NoTBS  AKD  Briefs. 
Voters  and  elections;  right  of  women  to  vote. 

662 
WAGES.    See  Constitutional  Law,  9. 

WARRANT.    See  Mandamus,  2. 

WATERS.  See  also  Boundaries,  1-4; 
Damages,  6.  7;  Limitation  of  Actions, 
5;  Nuisances;  Phosphates;  Taxes,  7,  8. 

1.  The  title  of  a  proprietor  of  land  on  a 
navigable  river  extends,  in  Alabama,  to  low- 
water  mark.     Webb  v.  Demopolis  (Ala.)         62 

2.  The  laws  of  the  state  govern  in  determin- 
ing riparian  rights  on  a  navigable  river,  al- 
tbou^rh  the  property  is  held  under  a  grant  from 
the  United  States.  Id, 

3.  Accretions  which  gradually  connect  an 
Island  in  a  navigable  river  with  the  main  land 
belong  to  a  riparian  owner  only  so  far  as  they 
are  formed  upon  his  land:  and  the  accretions  to 
the  island  do  not  belong  to  bim.  Cooley  v. 
Qolden  (Mo.)  800 

4.  An  island  which  springs  up  in  the 
midst  of  a  navigable  river,  no  matter  on  which 
side  of  the  thread  of  the  stream,  does  not  belong 
to  the  riparian  owner.  Id. 

5.  The  division  between  riparian  proprietors 
of  the  water  front  covered  by  shallow  water, 
for  dockage  and  wharfage  purposes,  where 
both  Uie  shore  line  and  the  line  of  navigable 
water  are  irregular,  should  be  made  by  divid- 
ing the  navigable  water  front  between  them 
in  proportion  to  the  length  of  their  actual 
shore  lines  taken  according  to  the  general  trend 
of  the  shore;  and  the  line  of  naviga[bility  which 
is  to  be  divided  should  be  Uken  according  to 


its  general  trend  between  the  points  where  it 
is  intersected  by  lines  drawn  at  right  angles 
with  the  shore  from  the  outside  or  extreme 
boundaries  of  the  lands  of  the  parties  fronting 
on  the  shore.  Noriham  IHne-Land  Co.  v. 
Bigelow  (Wis.)  776 

Surface  water. 

6.  The  owner  of  land  next  a  river  has  an 
easement  or  right  to  have  surface  water,  in* 
cludins:  seepage  water  escaping  from  a  levee 
along  the  river,  flow  without  obstruction  from 
bis  land  to  lower  land  of  an  adjoining  owner. 
Gray  v.  Mc  William*  (Cal.)  593 

7.  The  right  to  interfere  with  the  flow  of 
surface  water  is,  in  Iowa,  governed  by  the  rule 
that,  although  one  may  improve  his  own  land 
as  he  pleases,  he  must  do  it  in  a  manner  such 
as  not  unnecessarilv  to  injure  his  neighbor. 
WilUtU  V.  Chicago^,  B,  dt  K.  0\  R.  Co.  (Iowa) 

608 

8.  The  rule  preventing  the  removal  of  nat- 
ural barriers  so  as  to  let  water  flow  onto  lower 
lands,  which  would  not  otherwise  flow  in  that 
direction,  does  not  apply  to  the  deepening  of 
the  natural  outlet  over  'the  rim  of  a  surface- 
water  pond  so  as  to  drain  the  pond.  Lambert 
V.  Alcorn  (111.)  611 

9.  Widening,  deepening,  or  even  construct- 
ing a  drain  beneath  the  surface  of  a  water- 
course, for  the  drainage  of  surface  water,  does 
not  constitute  an  abandonment  of  the  natural 
watercourse  so  as  to  destroy  any  rights  as  to 
the  drainage  of  surface  water  into  it.  Id, 

10.  A  watercourse  exists  within  the  rule  that 
the  owner  of  a  dominant  heritage  may,  b^ 
ditches  and  drains,  cast  surface  water  from  his 
own  land  into  a  watercourse,  even  if  the  quan- 
tity of  water  thrown  upon  the  servient  heritage 
is  increased,  if  the  conformation  of  the  land  is 
such  as  to  give  to  the  surface  water  flowing 
from  one  tract  to  the  other  a  flxed  and  deter- 
minate course  so  as  to  uniformly  discbarge  it 
upon  the  servient  tract  at  a  fixed  and  definite 
point.  Id, 
Supply  of  pvblie. 

11.  The  owner  of  a  franchise  for  supplying 
water  to  a  village  from  a  stream  which  flows 
through  it,  under  legislative  authority  to  sup- 
ply the  inhabitants  m  the  same  manner  that 
they  could  individually  or  collectively  supply 
themselves,  cannot  be  prevented  from  using  so 
much  of  the  stream  as  is  necessary  for  domes- 
tic, flre.  and  sanitary  purposes,  because  a  water 
company  had  previously  established  a  reservoir 
below  the  village  for  the  supply  of  another  vil- 
lage.   Barre  Water  Go.  v.  Carnes  (Vt.)       769 

12.  No  liability  of  a  water  company  to  a 
private  person  for  failure  of  its  supply  can  be 
based  on  its  assumption  of  municipal  func- 
tions, since  the  municipality  would  not  be 
liable  under  such  circumstances.  Eaton  v. 
Fairbury  Waterworks  Co.  (Neb.)  653 

18.  A  water  company  is  not  liable  to  an  in- 
dividual for  the  destruction  of  his  property, 
which  results  from  the  failure  of  its  water  sup- 
ply, although  it  is  required  by  the  ordinance 
which  gives  it  the  franchise  to  keep  all  fire 
hydrants  supplied  with  water  for  instant  serv' 
ice.  id, 

14.  That  a  city  intended  when  constructing 
a  system  of  waterworks  to  furnish  water  to  its 
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iD>mbitaoU  without  profit  to  itself  will  not 
prevent  an  abandonmeDt  of  such  plan  after  the 
works  are  iu  operation,  and  the  fixing  of  rales 
which  will  yield  a  revenue  to  the  city,  if  such 
rates  are  reasonable  and  the  city  has  power  to 
use  its  waterworks  for  raising  revenue.  Wag- 
ner V.  Bock  Island  (III.)  619 

15.  Inequality  in  water  rates,  resulting  mere- 
ly from  the  failure  of  city  officers  to  enforce 
au  ordinance  as  to  some  of  the  consumers, 
does  not  constitute  a  cause  of  complaint  to  a 
consumer  against  whom  the  ordinance  is  en- 
forced. Jd. 

16.  Water  rates  charged  as  compensation  for 
the  use  of  water  furnished  by  a  city  are  not  an 
exercise  of  the  taxing  power  so  as  to  be  within 
the  constitutional  requirement  as  to  uniform- 
ity of  taxation.  Jd, 

Notes  and  Briefb. 
Waters;  water  rates  as  tax.  619 

Grant  of  lands  under.  189 

Right  to  use  of  streams.  769 

Private  action  for  failure  of  water  supply 
under  contract  with  city.  653 

Riparian  rights  in  property  dedicated  to  the 
public  68 

Rights  in  accretions  or  avulsions.  802 

Disposal  of  surface  water  by  drainage.  613 
Rights  as  to  flow  of  surface  water:— (I.)  the 
two  rules;  (II.)  the  upper  proprietor  not  bound 
to  permit  the  water  to  flow  to  the  lower  estate; 
(III.)  right  to  collect  or  divert  water  in  masses: 
(a)  right  to  divert  water;  (b)  right  to  accelerate 
flow;  (c)  rule  applicable  to  railroad  companies: 
(d)  rule  applicable  to  municipal  corporations; 
,  (lY.)  the  correlative  rights  as  to  the  obstruc- 
*  tion  of  the  natural  flow:  (a)  cases  recognizing 
a  servitude;  (b)  cases  denying  the  servitude;  (c) 
illustrations  and  limitations;  (d)  right  to  im- 
prove property;  (1)  obstructing  water  by  im- 
provements; (2)  casting  down  surface  water; 
(8)  the  effect  of  negligent  or  illeflral  action; 
(4)  the  rule  as  to  city  lots;  (6)  the  effect  of  the 
civil  law;  (V.)  duty  to  care  for  water  where  it 
falls;  (VI.)  draining  ponds;  (VII. )  casting  wat- 
er into  natural  stream ;  (VIII.)  obstructing 
water  flowing  in  a  body;  (IX.)  prescriptive 
rights;  (X.)  fixing  servitudes  before  subdivision 
of  tracts;  (XL)  the  maxim,  nc  utere  iuo,  etc.  593 
Division  of  water  front,  alluvion,  and*  flats 
between  adjoining  riparian  owners :->-ffeneral 
rules;  the  division  to  be  proportional;  run- 
ning lines  as  nearly  as  possible  at  right  angles 
with  the  water  line;  where  the  outer  boundary 
is  not  straight;  where  the  cove  is  shut  in;  the 
rule  of  the  straight  base  line:  effect  of  the 
course  of  the  side  lines  of  the  uplands;  effect 
of  contract  or  course  of  action  of  the  parties. 

776 
WHARVES. 

A  city  has  an  implied  right  to  construct  suit- 
able ancl  convenient  approaches  to  the  water 
line  of  a  navigable  river  to  which  one  of  its 
streets  extends,  and  may  make  reasonably 
necessary  and  proper  structures  or  excavations 
even  beyond  the  water  line,  to  enable  the  pub- 
lic to  avail  themselves  of  the  ri&hts  of  com- 
merce and  transportation  afforded  by  the  river, 
although  it  cannot  engage  in  the  business  of 
wharflug  and  charge  the  public  for  access  to 
21  L.  R.  A. 


the  river  without  special  legislative  power. 
WM  V.  Demojxdis  (Ala.^  <» 

WILLS.  See  also  Hoics8TKAD;JuDaicERT,i 

1.  Wills  must  be  sustained  and  the  iDteotion 
of  the  testator  given  effect  whenever  it  cad  be 
done  without  violating  established  rules  of  law 
or  public  policy.    Orerar  v.  WiUiaiM  (III)  464 

2.  Lapsed  or  void  legacies  in  a  will  contain- 
ing  a  valid  general  residuary  bequest  are  not 
affected  by  a  statutory  provision  relating  to 
partial  intestacy.  li. 

8.  Legacies  are  personal  property,  where  the 
will  requires  all  the  estate  to  be  converted  into 
cash  for  the  purpo^  of  carrying  out  its  pro- 
visions, and  contains  a  residuary  clause,  even 
if  the  validity  of  some  of  the  gifts  is  denied. 

WITNESSES. 

1.  A  party  or  witness  is  not  exempt  from 
service  of  process  in  a  state  through  which  be 
is  passing  to  attend  court  in  a  different  juris- 
diction. Holyoke  A  8,  H.  FalU  Ice  Co.  v. 
Amtden  (C.  G.  D.  Mass.)  319 

2.  A  party  surprised  by  adverse  testimony 
of  his  own  witness  may.  In  the  discretion  of 
the  court,  be  allowed,  after  proper  preliminary 
proof,  to  show  that  the  witness  had  previons- 
ly  made  statements  contrary  to  his  testimony. 
Selover  ▼.  Bryant  (Minn.)  418 

KOTBS  AND  BbIEFS. 

Witnesses:  right  to  impeach  one's  own  wit- 
ness:—  (1)  general  rule:  (2)  limits  of  the  rule; 
(8)  exceptions  to  the  rule:  (a)  compulsory  wit- 
ness; (b)  hostile  or  unwilling  witness;  {e)  sur- 
prise or  mistake;  ((f)  opponent  as  witness; 
(e)  contradictory  or  inconsistent  statement; 
(4)  conflicting  testimonv;  (5)  prior  interrogation 
necessary;  (6)  effect  of  recalling:  (7)  effect  of 
calling  opponent's  witness;  (8)  state  statutes. 

418 

WOMEN.    See  also  Attornbtb,  2;  Votebs 

AND  ELBCnON&. 

Notes  and  BBUsn, 
Women;  right  to  vote.  6ffi8 

Right  of,  to  practice  law.  701 

WRIT  AND  PROCESS.    See  also  Om- 

OBRS,  6;  WITNB88BB,  1. 

1.  An  order  to  serve  the  purpose  of  a  writ 
is  not  valid  in  Tennessee  unless  it  runs  in  the 
name  of  the  state.  McLendan  v.  State,  Ken- 
nedy (Tenn.)  738 

2.  Orders  for  service  of  summons  and  com- 
plaint on  nonresident  defendants  are  not,  un- 
der Saob.  &  B.  (Wis.)  Stat.  §  2640,  void  be- 
cause the  affidavits  to  obtain  them  did  not 
describe  any  property  of  the  defendants  with- 
in the  state,  where  the  propertv  is  sufllciently 
described  in  the  compkmt.  Bragg  v.  Qaywr 
(Wis.)  181 

8.  Any  debt  having  a  situs  within  the  state 
and  subject  to  iurisdiction  and  control  of  the 
courts,  although  it  is  not  such  as  to  be  seized 
on  attachmeot  or  execution,  miiy  be  the  basis 
of  an  order  of  publication,  under  Sanb.  &  B. 
(Wis.)  Stat.  §  2640,  in  an  action  against  non- 
residents to  reach  property  within  the  state. 
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CASES  IN  21  L.  R  A. 


21  L.  R.  A.  33,  RILEY  v.  MARTINELLI,  97  Cal.  575,  33  Am.  St.  Rep.  209,  32 

Pac.  579. 
HiiHl»«jid  as  trustee  for  vrlfe. 

4    Cited  in  footnote  to  Stearns  v.  Fraleigh,  39  L.  R.  A.  705,  which  sustains  right 
#0  appoint  husband  trustee  of  property  conveyed  by  him  in  trust  for  wife  and 
•  children. 

Protection  of  bona  flde  pnrctaasers  against   nnknoirn   equities. 

Approved  in  DeLany  v.  Knapp,  111  Cal.  169,  52  Am.  St.  Rep.  160,  43  Pac.  598, 
holding  judgment  creditor  purchasing  without  notice  of  secret  trust,  bona  fide 
purchaser  and  protected  against  unknown  equities;  Pugh  v.  Highley,  152  Ind. 
258,  44  L.  R.  A.  396,  footnote  p.  392,  71  Am.  St.  Rep.  327,  53  N.  E.  171,  hold- 
ing judgment  creditor  purchasing  in  good  faith  protected  against  unknown 
equities. 

Cited  in  footnotes  to  Johnson  v.  Equitable  Securities  Co.  56  L.  R.  A.  933, 
which  holds  bona  fide  purchaser  paying  purchase  money  protected  from  unknown 
equities;  Pennock  v.  Douglas  County,  27  L.  R.  A.  121,  denying  duty  of  city  to 
];t!fund  money  received  on  sale  for  special  assessment,  when  land  was  not  subject 
thereto. 

Cited  in  note  (55  L.  R.  A.  282)  on  effect  of  levy  under  void  or  voidable  judg- 
Jttnent. 

T     Distinguished  in  Murphy  v.  Clayton,  113  Cal.  157,  45  Pac.  267,  holding  general 
icreditors,  neither  purchasers  nor  lien  holders,  not  protected  against  unknown 
^equities. 
Inbrosatlon  under  iw^ritten  contract. 

Cited  in  footnote  to  Faires  v.  Cockrill,  28  L.  R.  A.  528,  which  denies  right  to 
[>ntribution  or  subrogation  between  co-obligors  on  written  contract. 

II  L.  R.  A.  54,  BOSWELL  v.  CUNNINGHAM^  32  Fla.  277,  13  So.  354. 
Necessity  of  agent's  arood  fatth. 

Cited  in  footnotes  to  Holmes  v.  Cathcai-t,  60  L.  R.  A.  734,  which  requires 
agent,  authorized  to  make  sale  or  exchange  at  specified  terms,  to  disclose  to 
principal  facts  as  to  more  advantageous  one  learned  of;  Strong  v.  Brennan,  47 
L.  R.  A.  792,  which  denies  right  of  attorney  to  recover  for  services  to  association 
employing  him,  when  also  engaged  and  paid  by  adverse  party;  Trice  v.  Comstock, 
61  L.  R.  A.  176,  which  denies  right  of  one  employed  to  conduct  probable  cus- 
L.  R.  A.  Au.— Vol.  III.— 27. 
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tomers  to  principals  engaged  in  reselling  at  advances  options  procured  from 
owners,  to  purchase  If  or  own  benefit  adversely  to  principals,  even  after  agency 
terminates. 

'When  constrnctlve  trnst  created. 

Approved  in  Waller  v.  Jones,  107  Ala.  342,  18  So.  277,  holding  that  one  agree- 
ing to  redeem  property  or  purchase  tax  titles  for  benefit  of  owner  upon  promise 
of  repayment,  by  taking  title  to  himself,  raises  constructive  trust;  Woodfin  v. 
Marks,  104  Tenn.  519,  58  S.  W.  227,  holding  one  agreeing  with  widow  to  bid  off 
husband's  lands  for  her  benefit  compelled  to  surrender  benefit  upon  her  assump- 
tion of  obligations. 

21  L.  R.  A.  58,  SCOVILL  y.  McMAHON,  62  Conn.  378,  36  Am.  St.  Rep.  350,  26 

Atl.  479. 
'When  condition  created. 

Approved  in  Kilpatrick  v.  Baltimore,  81  Md.  193,  27  L.  R.  A.  645,  48  Am.  St 
Rep.  509,  31  Atl.  805,  holding  condition  not  created  by  habendum  clause  "to 
have  and  to  hold    ....     as  and  for  a  street,"  following  granting  clause. 

21  L.  R.  A.  62,  WEBB  v.  DEMOPOLIR,  95  Ala.  116,  13  So.  289. 
Title  to  land  on  streams. 

Cited  in  note  (42  L.  R.  A.  174)  on  title  to  land  under  water. 

Qualified  in  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  348,  64  L.  R.  A.  342,  86  Am. 
St.  Rep.  143,  30  So.  645,  Affirmed  in  187  U.  S.  485,  47  L.  ed.  271,  23  Sup.  Ct. 
Rep.  170,  holding  that  grant  from  government  of  land  adjoining  shore  where 
tide  ebbs  and  flows  only  extends  to  high-water  mark. 

Rll!i:ht  to  erect  Kvharves. 

Cited  in  note  (40  L.  R.  A.  645)  on  right  to  erect  wharves. 
IVhat  constltntes  dedication  and  effect   thereof. 

Approved  in  Avondale  Land  Co.  v.  Avondale,  111  Ala.  529,  21  So.  318.  hold- 
ing irrevocable  dedication  of  land  for  public  park  made  by  land  company's  im- 
provement tliereof  as  such,  refusal  to  pay  taxes  thereon,  and  designation  thereof 
as  park  on  plat  shown  purchasers;  Ralston  v.  Weston,  46  W.  Va.  551.  76  Am. 
St.  Kep.  834,  33  S.  E.  326 ;  Western  R.  Co.  v.  Alabama  G.  T.  R.  Co.  96  Ala.  278, 
17  1m  R.  a.  480,  11  So.  483;  Roberts  v.  Mathews,  137  Ala.  528,  97  Am.  St.  Rep. 
56,  34  So.  624. —  holding  dedication  of  land  as  roads  made  by  making  and  re- 
cording map  showitig  lots  and  roads  and  selling  lota  according  to  numbers  there- 
on; Ham  V.  Dadeville  100  Ala.  203,  14  So.  9,  holding  neither  nonuser,  prescrip- 
tion, nor  statute  of  limitations  available  where  town,  laid  out  and  streets  dedi- 
cated, becomes  incorporated;  Douglass  v.  Montgomery,  118  Ala.  606,  43  L.  R.  A. 
378,  24  So.  745,  holding  that  cities  have  no  right  to  sell  lands  dedicated  and 
used  as  parks,  etc.,  or  to  divert  them  from  uses  to  which  originally  dedicated; 
Ralston  v.  Weston,  46  W.  Va.  555,  76  Am.  St.  Rep.  834,  33  S.  E.  326,  holding 
neither  prescription,  adverse  possession  under  statute  of  limitations,  nor  equi- 
table estoppel  available  to  destroy  casement  of  public  in  dedicated  highway; 
McClellan  v.  Weston,  49  W.  Va.  678,  55  L.  R.  A.  906,  footnote  p.  898,  39  S.  E. 
670,  holding  title  by  adverse  possession  not  acquirable  in  streets,  etc..  dedicated 
to  public  use;  Turner  v.  Hillsboro,  127  X.  C.  155,  37  S.  E.  191,  holding  title  to 
streets,  parks,  etc.,  not  acquirable  by  adver.se  possession,  however  long,  so  as  to 
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bar  tovm;  Wright  v.  Doniphan,  169  Mo.  614,  70  S.  W.  146,  holding  that  neither 
failure  of  city  to  prosecute  person  encroaching  upon  public  highway,  nor  his 
occupancy  thereof  for  ten  or  twelve  years  without  objection,  nor  assessment  ami 
collection  of  taxes  from  him,  estops  city  from  setting  up  title  to  land  encroached 
upon. 

Cited  in  footnotes  to  Norrell  v.  Augusta  R.  &  Electric  Co.  69  L.  R.  A.  101, 
which  holds  title  by  prescription  not  acquired  by  adverse  possession  of  land  dedi- 
cated and  accepted  as  city  street;  St.  Paul  A  D.  R.  Co.  v.  Duluth,  43  L.  R.  A.  433, 
which  holds  mere  construction  and  occasional  use  of  railroad  track  across  unim- 
proved platted  street  not  adverse  possession;  Reuter  v.  Lawe,  34  L.  R.  A.  733. 
which  sustains  estoppel  against  claim  to  park  by  dedication  on  plat  by  one  con- 
tinuing in  possession. 

I^leense  of  noluince  in  pablle  afreet. 

Approved  in  Costello  v.  State,  108  Ala.  52,  35  L,  R,  A.  306,  18  So.  820,  hold- 
ing that  city  authorities  cannot  permit  obstruction  of  streets,  but  not  every  ob- 
Htniction  illegal  although  inconvenient,  and  only  becoming  so  from  unnecessary 
delay  in  removal;  First  Nat.  Bank  v.  Tyson,  133  Ala.  473,  59  L.  R.  A.  4C2,  91 
Am.  St.  Rep.  46,  32  So.  144,  denying  city's  right  to  license  erection  cr  commis- 
sion of  nuisance  in  or  on  public  street;  Pettit  v.  Grand  Jimction,  119  lov.a,  358, 
03  X.  W.  381,  holding  town  buildings  constructed  by  authority  of  town  officers, 
in  public  street,  public  nuisance. 

Cited  in  notes  (39  L.  R.  A.  654)  on  municipal  power  over  nuisances  affecting 
highways  and  waters;  (42  L.  R.  A.  818)  on  injunctions  by  municipalities  against 
nuisances  on  highways  and  streets;  (53  L.  R.  A.  898,  901)  on  prescriptive  right 
to  maintain  public  nuisance. 

Distinguished  in  Dennis  v.  Mobile  &  M.  R.  Co.  137  Ala.  658,  97  Am.  St.  Rep. 
69,  35  So.  30,  denying  equitable  relief  to  abutter  for  permanent  obstruction  in 
street,  in  view  of  remedy  at  law. 

21  L.  R.  A.  71,  THORNDIKE  v.  THORNDIKE,  142  111.  450,  33  Am.  St.  Rep.  90, 

32  X.  E.  510. 
Tnjanction  affatnMt  suit  in   forel«rn  Jurisdiction,  after  final   decree. 

Cited  in  notes  (30  L.  R.  A.  125)  on  injunctions  against  execution  sales  or 
other  proceedings  under  final  process;  (30  L.  R.  A.  360)  on  injunctions  against 
judgments  in  garnishment  proceedings. 

—  In  case  of  design  to  avoid  domestic  lairs  or  contract. 

Cited  in  footnotes  to  Miller  v.  Gittings,  37  L.  R.  A.  654,  which  sustains  right 
to  enjoin  prosecution  of  action  in  other  state  to  evade  laws  of  state  where  par- 
ties reside;  Kempson  v.  Kempson,  58  L.  R.  A.  484,  which  sustains  jurisdiction 
in  state  where  parties  married  and  wife  resides,  of  suit  to  enjoin  fraudulent 
divorce  suit  by  husband  in  otlirr  state. 

Cited  in  note  (36  L.  R.  A.  682)  on  debtor's  right  of  action  against  creditor  for 
collecting  debt  in  another  jurisdiction  in  evasion  of  exemption  laws  of  other 
domicil. 

—  In   administration   proceed  In  as. 

Cited  in  footnote  to  Russell  v.  Hooker,  35  L.  R.  A.  495,  which  denies  right  to 
maintain  action  in  other  state  for  stock  given  by  testator,  who  resided  in  state 
where  will  probated. 
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—  In  Insol-rency  proceedlns*. 

Cited  in  footnote  to  Sandage  v.  Studebaker  Bros.  Mfg.  Co.  34  L.  R.  A.  3©, 
which  upholds  right  to  injunction  against  prosecuting  actions  for  instalments 
commenced  by  assignee  in  ether  state. 

Cited  in  note  (23  L.  R.  A.  41)  on  transfer  of  property  out  of  state  by  bank- 
ruptcy or  insolyency  proceedings  or  assignment  for  creditors. 

Statute  of  limitations. 

Cited  in  note  (48  L.  R.  A.  635)  as  to  when  statute  of  limitations  will  govern 
action  in  another  state  or  country. 

21  L.  R.  A.  76,  CHICAGO  CITY  R.  CO.  v.  WILCOX,  138  111.  370,  27  N.  E.  899. 
Impntlns    nearllirence  —  IVtaen    action    bronirl&t    by    ctallCren. 

Cited  in  Heldmaier  v.  Taman,  88  111.  App.  212,  holding  negligence  of  mother 
not  imputable  to  child  of  four,  injured  by  wagon  in  street;  Berry  v.  Lake  Erie 
&  W.  R.  Co.  70  Fed.  682,  holding  negligence  of  parent  in  permitting  child  of 
seven  to  wander  alone  not  imputable  to  it,  when  injured;  Chicago  City  R.  Co. 
V.  Tuohy,  196  111.  431,  58  L.  R.  A.  273,  63  N.  E.  997,  holding  negligence  of  parent 
not  imputable  to  child  of  six,  injured  by  car;  Chicago  G.  W.  R.  Co.  v.  Kowalski, 
34  C.  C.  A.  4,  92  Fed.  313,  holding  contributory  negligence  of  parent  not  im- 
putable to  child  of  three  months,  injured  at  railway  crossing;  Evansville  v. 
Senhenn,  151  Tnd.  55,  41  L.  R.  A.  732,  footnote  p.  728,  68  Am.  St.  Rep.  218,  47 
N.  E.  634,  holding  negligence  of  parent  not  imputable  to  child  of  five,  injured 
by  falling  off  lumber  pile;  Jeffersonville  v.  McHenry,  22  Ind.  App.  15,  53  N.  E.  183, 
holding  negligence  of  parent  not  imputable  to  child  of  three,  injured  by  defective 
sidewalk ;  Profit  v.  Chicago  G.  W.  R.  Co.  91  Mo.  App.  375,  holding  negligence  of 
parent  not  imputable  to  child  of  sixteen  months,  injured  at  street  crossing; 
Louisville  &  St.  L.  Consol.  R.  Co.  v.  Gob  in,  52  111.  App.  569,  holding  negligence 
of  parent  not  imputable  to  child  of  six,  injured  on  track;  Metropolitan  West 
Side  Elev.  R.  Co.  v.  Kersey,  80  111.  App.  304,  holding  negligence  of  man  on  street 
car  platform,  with  five-year-old  child,  not  imputable  to  her;  Watson  v.  Southern 
R.  Co.  66  S.  C.  50,  44^8.  E.  375,  denying  doctrine  of  imputable  contributory  neg- 
ligence of  custodian  to  child  of  tender  years;  Jansen  v.  Siddal,  41  111.  App.  280, 
holding  negligence  of  person  in  charge  of  six-year-old  child  will  not  affect  its 
right  to  recover  for  injury;  Daube  v.  Tennison,  154  111.  212,  39  N.  E.  989,  hold- 
ing instruction  that  failure  of  mother  in  charge  of  child,  to  exercise  due  care 
and  caution,  contributing  to  injury,  would  prevent  recovery,  favorable  to  child; 
Elgin,  J.  &  E.  R.  Co.  v.  Raymond,  148  111.  251,  35  N.  E.  729,  stating  that  counsel 
conceded  that  negligence  of  parents  might  be  imputed  to  child;  Donk  Bros.  Coal 
&  Coke  Co.  V.  Leavitt,  109  111.  App.  389,  holding  doctrine  of  imputed  negligence 
repudiated  in  Illinois. 

Cited  in  footnotes  to  Ploof  v.  Burlington  Traction  Co.  43  L.  R.  A.  108,  which 
holds  parent's  negligence  in  allowing  ten-year-old  boy  to  be  in  street  not  prox- 
imate cause  of  accident  from  his  attempt  to  cross  street  in  front  of  street  car: 
Ives  v.  Welden,  54  L.  R.  A.  854,  which  holds  child  injured  by  explosion  of  un- 
labeled gasoline  not  affected  by  father's  negligence;  Nashville  R,  Co.  v.  Howard, 
64  L.  R.  A.  437,  which  holds  negligence  of  mother  not  imputable  to  child  of  four 
years,  jolted  from  car. 

Cited  in  notes   (22  L.  R.  A.  562)   on  rights  of  children  to  protection  against 
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dangerous  condition  of  highway;   (26  L.  R.  A.  791)  on  care  required  of  railroad 
companies  to  prevent  injury  to  small  children  on  track. 

—  l¥ken  aetlon  broos^t  by  iMtrents,  aa  avcb. 

Cited  in  Atlanta  &  C.  Air  Line  R.  Co.  v.  Gravitt,  93  Ga.  379,  26  L.  R.  A.  557, 
footnote  p.  553,  44  Am.  St.  Rep.  145,  20  S.  E.  550,  holding  negligence  of  cus- 
todian chosen  by  father  not  imputable  to  mother. 

•^  l¥ben  action  brovK^t  by  parent*  a«  administrators. 

Cited  in  Bamberger  v.  Citizens'  Street  R.  Co.  95  Tenn.  28,  28  L.  R.  A.  490, 
footnote  p.  486,  49  Am.  St.  Rep.  909,  31  S.  W.  163,  holding  parent's  negligence 
defeats  recovery  by  him  as  administrator,  where  he  is  sole  beneficiary;  Pekin  v. 
McMahon,  154  111.  153,  27  L.  R.  A.  210,  45  Am.  St.  Rep.  114,  39  N.  E.  484,  hold- 
ing  contributory  negligence  of  parent  of  eight-year-old  child,  drowned  in  pit, 
may  be  shown  in  bar;  O'Shea  v.  Lehigh  Valley  R.  Co.  79  App.  Div.  258,  79  N.  Y. 
Supp.  890,  holding  father,  sole  next  of  kin  of  infant  nearly  nine,  not  entitled  to 
recover  when  his  own  negligence  contributed  to  death ;  Chicago  &  A.  R.  Co.  v.  Logue, 
158  111.  626,  42  N.  E.  53,  holding  negligence  of  parent  contributing  to  death  of 
child  of  two  imputable  to  parent,  especially  where  present;  Warren  v.  Manchester 
Street  R.  Co.  70  N.  H.  361,  47  Atl.  735,  holding  recovery  for  death  of  infant  not 
defeated  by  father's  negligence,  though  he  will  be  indirectly  benefited  thereby; 
Donk  Bros.  Coal  &  Coke  Co.  v.  Leavitt,  109  111.  App.  392,  holding  that  negligence 
of  mother  alone  in  caring  for  child  does  not  preclude  father's  recovery  for  its 
death,  under  statute. 

Cited  in  footnote  to  Wolf  v.  Lake  Erie  &  W.  R.  Co.  36  L.  R.  A.  812,  which 
denies  right  to  recover  for  death  of  person  guilty  of  contributory  negligence. 

Denied  in  Chicago  &  N.  W.  R.  Co.  v.  Des  Lauriers,  40  111.  App.  657,  holding 
slight  negligence  of  parent  in  intrusting  child  to  another's  care  does  not  pre- 
vent recovery  for  his  death,  through  gross  negligence  of  railway  company. 

—  IVben  action  brovsbt  by  occniiants  of  -rebicles. 

Cited  in  Carmi  v.  Ervin,  59  111.  App.  557,  holding  negligence  of  driver  over 
dangerous  roa^.  not  imputable  to  person  riding  with  him  by  invitation  and 
ignorant  of  surroimding  cricumstances ;  Chicago  G.  W.  R.  Co.  v.  Kowalski,  34 
C.  C.  A.  4,  92  Fed.  310,  and  Profit  v.  Chicago  G.  W.  R.  Co.  91  Mo.  App.  375, 
holding  negligence  of  parent  driving  team  not  imputable  to  child  of  sixteen 
months,  injured  at  crossing;  Chicago  v.  McCarthy,  61  111.  App.  301,  holding  care- 
lessness of  driver  not  imputable  to  occupant. 

Contributory  nesllsence  of  Infants. 

Cited  in  North  Chicago  Street  R.  Co.  v.  Wrixon,  150  111.  633,  37  N.  E.  895, 
and  Theobald  ▼.  Chicago,  M.  &  St.  P.  R.  Co.  75  111.  App.  217,  remarking  that 
it  has  been  held  question  for  jury  whether,  in  a  particular  case,  child  has  exer- 
cised proper  care;  Illinois  C.  R.  Co.  v.  Jernigan,  101  111.  App.  5,  holding  that 
law  requires  of  child  of  seven,  care  and  caution  that  may  reasonably  be  expected 
imder  the  circumstances;  Conlon  v.  Bailey,  58  III.  App.  262,  holding  that  in- 
fancy of  five-year-old  child  excuses  him  from  exercise  of  care;  Chicago  City  R, 
Co,  V.  Tuohy,  196  111.  420,  58  L.  R.  A.  273,  63  N.  E.  997,  Affirming  95  111.  App. 
318,  holding  child  of  six  or  under  exempt  from  contributory  negligence  and  exer- 
cise of  due  care;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ohlsson,  70  111.  App.  489,  holding 
child  of  six  only  required  to  exercise  care  and  caution  which  children  of  like  age, 
capacity,  and  experience  may  reasonably  be  expected  to  use,  under  like  circum- 
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stances;  Krenzer  v.  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  151  Ind.  000,  68  Am.  St. 
Rep.  252,  52  N.  E.  220,  holding  question  whether  boy  of  seven  used  such  care  a-s 
children  of  same  age  usually  do,  for  jury;  Illinois  C.  R.  Co.  v.  Bandy,  88  HI. 
App.  632,  holding  question  of  contributory  negligence  of  child  between  s^*ven  and 
eight,  question  for  jury;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Roemer,  59  111.  App.  97, 
holding  that  court  cannot,  as  matter  of  law,  fix  age  when  minor  acquires  capacity 
of  adult;  Elwood  Electric  Street  R.  Co.  v.  Ross,  26  Ind.  App.  263,  58  N.  E.  5.35, 
holding  that  up  to  a  certain  age,  limit  of  which  cannot  be  well  defined,  child  ia 
incapable  of  contributory  negligence  as  matter  of  law, 

Neiffllfrence  In  oromiliiflr  street  ear  traek. 

Cited  in  footnote  to  Baltimore  Traction  Co.  v.  Helms,  36  L.  R.  A.  215,  which 
holds  attempt  by  one  alighting  from  street  car  to  cross  other  track  without  look- 
ing for  car,  negligence. 

21  L.  R.  A.  84,  CRIGHTO  v.  DAHMER,  70  Miss.  602,  35  Am.  St.  Rep.  666,  13 

So.  237. 
Enjoiningr  erlmlnal   proceedinK«. 

Approved  in  State  ex  rel.  Kenamore  v.  Wood,  155  Mo.  449,  48  L.  R.  A.  600, 
footnote  p.  596,  56  S.  W.  474,  denying  right  to  injunction  against  enforcing 
alleged  unconstitutional  statute  for  inspection  of  beer;  State  v.  O'1-.eary,  155  Ind. 
535,  52  L.  R.  A.  305,  58  X.  E.  703,  refusing  injunction  to  .suppress  gambling 
house  quarter  of  a  mile  from  any  dwelling,  without  proof  of  annoyance  or  injury 
therefrom,  while  criminal  process  available;  People  v.  Condon,  102  111.  App.  401, 
refusing  to  enjoin  criminal  acts  without  proof  of  injury  to  public  property  or 
rights;  Davis  &  F.  Mfg.  Co.  v.  Los  Angeles,  115  Fed.  538,  denying  right  to  enjoin 
criminal  proceedings  under  alleged  unconstitutional  ordinance,  though  prosecu- 
tion intended  to  injure  property  rights. 

Cited  in  footnote  to  Paulk  v.  Sycamore,  41  L.  R.  A.  772,  which  denies  injunc- 
tion against  prosecution  for  violation  of  statute  or  ordinance. 

21  L.  R.  A.  89,  MrLDOON  v.  MOORE,  55  N.  J.  L.  410,  26  Atl.  892, 
Lifabllit:r  of  helm  for  ancestor's  oblii^atlons. 

Approved  in  Newark  Lime  &  Cement  Mfg.  Co.  v.  Harrington,  62  N.  J.  L.  6.36, 
42  Atl.  417,  holding,  in  absence  of  averment  of  alienation  by  devisees,  plaintiff 
at  law  entitled  to  special  judgment  to  be  levied  on  ancestor's  land  although  of 
nominal  value  only;  Myers  v.  Weger,  62  N.  J.  L.  437,  42  Atl.  280,  holding  that 
devisee  confesses  assets  by  devise  sufficient  to  answer  claim  if,  by  plea,  he  neither 
admits  nor  denies  them;  Brinkerhoff  v.  Ransom,  57  N.  J.  Eq.  316,  41  Atl.  725, 
holding  nominal  value  of  estate  and  bona  fide  alienation  admitted  by  creditor        j 
failing  to  reply  to  answer  of  devisees  that  they  aliened  estate  before  action;        ' 
McClure  v.  Dee,  115  Iowa,  549,  91  Am.  St.  Rep.  181,  88  N.  W.  1093,  holding  heir        | 
and  devisees  liable,  after  settlement  of  ancestor's  estate,  upon  breach  of  covenants 
running  with  land  conveyed  by  him,  to  extent  of  property  descending  to  them.  | 

Cited  in  footnote  to  Powers  v.  Morrison,  28  L.  R,  A.  621,  which  holds  grand- 
son's distributive  share  not  subject  to  deduction  for  parent's  debt. 

21  L.  R.  A.  96,  HOOK  v.  JOYCE,  94  Ky.  450,  22  S.  W.  651. 
Prescription   by  adverse   user   for  statutory   period. 

Cited  in  footnote  to  Boyce  v.  Missouri  P.  R,  Co.  58  L.  R.  A.  442..  which  aui- 
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tains  conclusive  presumption  of  prescriptive  right  by  lost  grant  from  adverse  user 
of  easement  for  statutory  periods. 

U«er  «a  alTectlnar  rlffhts  in  barlal  lots. 

Approved  in  Hollman  v.  Platteville,  101  Wis.  97,  70  Am.  St.  Rep.  899,  76  X.  W. 
1119,  holding  that  person  using  public  cemetery  lot  for  burial  purposes  with 
consent  of  authorities  has  easement  therein,  even  against  owners;  Jacobus  v. 
Congregation  of  Children  of  Israel.  107  Oa.  520,  73  Am.  St.  Rep.  141,  33  S.  E. 
853,  holding  that  possession  once  established  by  burial,  continued  while  graves 
marked  and  cemetery  used. 

Cited  in  footnote  to  Roumillot  v.  Gardner,  53  L.  R.  A.  729,  which  holds  entry 
into  possession  of  part  of  cemetery  lot,  inclosing  with  fenoe,  adverse  possession. 

N«tiire  of  owner'n  Interest  In  barlal  lot. 

Cited  in  McWhirter  v.  Xewell,  200  111.  590,  66  N.  E.  345,  holding  that  sale 
of  lots  in  public  cemetery  passes  to  grantee  easement  only,  and  not  title  in  fee 
thereto. 

Cited  in  footnote  to  Doe  ex  dem.  Stewart  v.  Garrett,  64  L.  R.  A.  99,  which 
holds  that  purchaser  of  lot  in  cemetery  acquires  easement  only,  w^hich  will  not 
support  ejectment. 

21  L.  R.  A.  97,  PRATT  v.  PRATT,  157  Mass.  503,  32  N,  E.  747. 
E:ifect  of  conrt  roles. 

Approved  in  Magnuson  v.  Billings,  152  Tnd.  180,  52  N.  E.  803,  holding  rules 
adopted  by  courts  obligatory  upon  court  and  parties. 

ESlfect   of  Mobseqnent  marrlaare  of  divorced   person. 

Cited  in  Darrow  v.  Darrow,  159  Mass.  265,  21  L.  R.  A.  101,  footnote  p.  100, 

34  N.  E.  270,  as  to  effect  of  marriage  after  divorce  nisi  on  right  to  have  decree 
made  absolute;  Whippen  v.  Whippen,  171  Mass.  661,  51  N.  E.  174,  expressing 
belief  in  invalidity  of  remarriage  though  libelant  was  ignorant  of  statutory  dis- 
ability upon  libele^,  and  married  in  good  faith;  Peirce  v.  Peirce,  160  Mass.  217, 

35  N.  E.  462,  holding  libel  rightly  dismissed  where  wife  contracted  another  mar- 
riage under  mistake  of  law,  believing  former  marriage  "run  out;"  Mathewson 
V.  Mathewson,  18  R.  I.  459,  49  Am.  St.  Rep.  782,  28  Atl.  801,  as  to  circum- 
stances excusing  cohabitation  with  second  husband  while  first  marriage  sub- 
sisting. 

Cited  in  footnote  to  Gordon  v.  Gordon,  21  L.  R.  A.  387,  which  holds  marriage 
and  cohabitation  under  belief  that  divorce  was  granted,  bar  to  subsequent  divorce. 

21  L.  R.  A.  100,  DARROW  v.  DARROW,  159  Mass.  202,  34  N.  E.  270. 
Effect  of  subsequent  marriage  of  divorced   person. 

Cited  in  Peirce  v.  Peirce,  160  Mass.  217,  35  N.  E.  462,  holding  libel  properly 
dismissed  where  wife  contracted  another  marriage  under  mistake  of  law,  be- 
lieving former  marriage  "run  out." 

Cited  in  footnotes  to  Pratt  v.  Pratt,  21  L.  R.  A.  97,  which  holds  one  obtaining 
divorce  nisi  entitled  to  absolute  decree,  notwithstanding  his  remarriage  after 
waiting  required  time;  Gordon  v.  Gordon,  21  L.  R.  A.  387,  which  holds  marriage 
and  cohabitation  under  belief  that  divorce  was  granted,  bar  to  subsequent  divorce. 
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21  L.  R:  a.  :02,  skiff  v.  STODDARD,  63  Conn.  198,  28  Atl.  874,  28  Atl.  104. 
Rlirl^ts  of  equitable  O'vrner  of  stock. 

Approved  in  New  York  Commercial  Co.  v.  Francis,  28  C.  C.  A.  201,  51  U.  S. 
App.  663,  83  Fed.  772,  h^olding  beneficial  owner  of  stock  not  precluded  from 
asserting  right  thereto  as  against  creditor  of  nomina^l  owner  by  permitting  it  to 
stand  in  another's  name;  Le  Marchant  v.  Moore,  150  N.  Y.  218,  44  N.  E.  770, 
holding  that  broker  is  pledgee,  banker  is  owner,  and  that  title  passes  to  customer 
on  notice  of  purchase,  where  banker  buys  stock  from  broker  for  another,  with- 
out disclosing  principal,  allowing  amount  to  be  charged  against  him,  and  stock  to 
remain  as  security  for  general  account. 

Cited  in  note  (43  L.  R.  A.  739,  741)  on  pledgee's  conversion  of  pledged  prop- 
erty by  invalid  sale. 

Distinguished  in  Weston  v.  Jordan,  168  Mass.  404,  47  N.  E.  133,  holding  cus- 
tomer procuring  from  insolvent  broker  shares  worth  more  than  amount  paid  by 
him,  secured  preference  in  violation  of  insolvent  laws;  Re  Swift,  105  Fed.  497, 
holding  broker  purchasing  for  customer  on  margin  not  pledgee,  and  may  pledge 
or  sell  stock  without  conversion  or  breach  until  demand  and  refusal. 

Constmctlve  notice  of  establinhed  custom*. 

Cited  in  Pennsylvania  R.  Co.  v.  Naive  (Tenn.)  64  L.  R.  A.  446,  79  S.  W.  124, 
holding  one  consigning  goods  to  agent  at  certain  market  held  to  have  constructive 
notice  of  custom  of  suspending  business  on  legal  holiday. 

21  L.  R,  A.  117,  BALTIMORE  &  0.  R.  00.  v.  O'DONNELL,  49  Ohio  St  489, 
34  Am.  St.  Rep.  579,  32  N.  E.  476. 

Snfflclency  of  complaint  In  action  for  convemlon. 

Approved  in  Reynolds  v.  Fitzpatrick,  23  Mont.  64,  67  Pac.  452,  holding  com- 
plaint sufficient  which  avers  ownership  of  plamtiff,  value  of  property,  deprivative 
acts  of  defendant,  and  asks  damages. 

Motive  aa  defense. 

Approved  in  Cemahan  v.  Chrisler,  107  Wis.  648,  83  N.  W.  778,  holding  motive 
controlling  party  converting  goods  not  a  defense,  except  in  mitigation  of  ex- 
emplary damages. 

Measure  of  liability  for  delay  In  delivery. 

Cited  in  footnote  to  Illinois  C.  R.  Co.  v.  Southern  Seating  &  Cabinet  Co.  50 
L.  R.  A.  729,  which  holds  carrier's  liability  for  delaying  delivery  of  goods  is  loss 
sustained  by  shipper  under  penalty  clause,  known  to  carrier. 

Conditions  precedent  to  action  of  trover. 

Cited  in  footnotes  to  Kohn  v.  Richmond  &  D.  R.  Co.  24  L.  R,  A.  100,  which 
holds  carrier's  refusal  to  surrender  goods  on  demand  by  constable,  acting  without 
legal  process  and  merely  as  agent  of  chattel  mortgagee,  not  conversion;  Miami 
Powder  Co.  v.  Port  Royal  &  W.  C.  R.  Co.  21  L.  R.  A.  123,  which  denies  right  to- 
maintain  trover  for  carrier's  refusal  to  deliver  damaged  goods  without  paying 
freight,  unless  damages  equal  same. 

Cited  in  note  (21  L.  R.  A.  123)  on  payment  or  tender  of  freight  charges  a» 
condition  precedent  to  action  of  trover  against  carrier. 
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21  L.  R.  A.  123,  MIAMI  POWDER  CO.  v.  PORT  ROYAL  &  W.  C.  R.  CO.  38  S.  a 

78,  16  8.  £.  339. 
Condltionii  precedent  to  aetlon  aflrainst  carrier  for  convemlon. 

Approved  in  47  5-  C.  326,  68  Am.  St.  Rep.  880,  25  S.  E.  153,  holding,  on  second 
appeal,  payment  of  freight  unnecessary  before  suing  carrier  for  damages  to 
goods,  or  for  delivery,  where  damages  equal  or  exceed  freight. 

Cited  in  footnote  to  Kohn  v.  Richmond  &  D.  R.  Co.  24  L.  R.  A.  100,  which 
holds  carrier*s  refusal  to  surrender  goods  on  demand  by  constable,  acting  without 
legal  process  and  merely  as  agent  of  chattel  mortgagee,  not  conversion. 

Poorer  to  Interfere  vrlth  excessive  verdlet. 

Cited  in  note  (26  L.  R.  A.  385)  on  power  of  appellate  court  to  interfere  with, 
verdict  for  excessive  damages. 

21  L.  R.  A.  127,  LITZ  v.  GOOSLING,  93  Ky.  185,  19  S.  W.  627. 
Optional  contracts. 

Approved  in  Beulah  Marble  Co.  v.  Jklattice,  22  Colo.  556,  45  Pac.  432,  holding- 
option,  without  consideration  and  unaccepted,  nudum  pactum,  and  withdrawal 
by  owner  permissible  before  acceptance  or  payment;  Black  v.  Maddoz,  104  Ga. 
162,  30  S.  E.  723,  holding  option  founded  on  consideration  cannot  be  withdrawn 
during  time  specified;  Walker  v.  Bamberger,  17  Utah,  246,  54  Pac.  108,  holding- 
vendor  obliged  to  perform  when  offer  to  sell  and  keep  open  founded  on  sufficient 
consideration  and  referring  particularly  to  annotation  in  21  L.  R.  A.  127;  Davis 
V.  Petty,  147  Mo.  383,  48  S.  W.  944,  holding  option  to  purchase  at  specified  price 
unenforceable  without  consideration,  although  under  seal,  there  being  no  mu- 
tuality of  right  or  remedy;  Williams  v.  Graves,  7  Tex.  Civ.  App.  366,  26  S.  W. 
334,  holding  option  to  sell  at  fixed  price  and  time  may  be  withdrawn  before 
acceptance,  unless  based  on  consideration  separate  from  stipulated  price;  Brown 
V.  San  Francisco  Sav.  Union,  134  Cal.  452,  66  Pac.  592,  holding  option  to  sell 
within  limited  time,  without  consideration  and  unaccepted,  nudum  pactum,  and 
withdrawable  before  acceptance. 

Cited  in  Hanly  v.  Watterson,  39  W.  Va.  220,  19  S.  E.  536,  holding  option  a 
contract,  whereby  owner  agrees  that  another  shall  have  right  to  purchase  at  fixed 
price  within  certain  time;  Washington  v.  Rosario  Min.  &  Mill.  Co.  28  Tex.  Civ. 
App.  434,  67  S.  W.  459,  holding  burden  on  one  desiring  to  enforce  option  to  show 
assurance  on  his  part,  to  satisfaction  of  other  party,  of  ability  to  carry  out  terms 
stipulated,  and  referring  particularly  to  annotation  in  21  L.  R.  A.  127. 

Cited  in  footnotes  to  Hayes  v.  O'Brien,  23  L.  R.  A.  555,  which  holds  lessee's 
privilege  of  purchasing  premises  not  lacking  in  mutuality;  Bigler  v.  Baker,  24 
L.  R.  A.  255,  which  holds  want  of  mutuality  no  defense  to  specific  performance 
of  unilateral  contract  after  conditions  performed  by  party  not  bound;  Booth  v. 
People,  50  L.  R.  A.  762,  which  sustains  statute  making  unlawful,  options  for 
sale  of  commodities  which  have  been  subject  of  gambling  operations;  La  Dow  v. 
£.  Bement  &  Sons,  45  L.  R.  A.  479,  which  holds  that  contract  to  repurchase  stock 
at  end  of  two  years,  if  called  on,  gives  reasonable  time  to  make  call  after  expira- 
tion of  period. 

Distinguished  in  Bacon  v.  Kentucky  C.  R.  Co.  95  Ky.  376,  25  S.  W\  747,  hold- 
ing stipulation  that  lessee  might  purchase,  binding  on  lessor,  although  lessee  not 
obliged  to  purchase,  other  undertakings  being  sufficient  consideration. 

Annotation  in  21  L.  R.  A.  127  referred  to  with  approval  in  D>'er  v.  Duffy, 
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39  W.  Va.  156,  24  L.  R.  A.  341,  footnote  p.  339,  19  S.  E.  540,  holding  proposal  to 
sell  land  not  sale  till  notice  of  acceptance  given. 

21  L.  R.  A,  133,  GRAYBILL  v.  BRUGH,  89  Va.  895,  37  Am.  St.  Rep.  894,  17 

S.  E.  558. 
Speclflc  performance  of  contract. 

Approved  in  Wood  v.  Dickey,  90  Va.  164,  17  S.  E.  818,  refusing  specific  per- 
formance when  contract  provides  no  mutuality  of  obligation  and  remedy;  Cen- 
tral Land  Co.  v.  Johnston,  95  Va.  224,  28  S.  E.  175,  holding  contract  signed  by 
one  party  only,  enforceable  against  him;  Rison  v.  Newberr}',  90  Va.  520,  18  S.  E. 
916,  refusing  vendor  specific  performance  after  decline  in  prices,  where,  without 
good  excuse,  he  refused  to  perform  his  part  for  considerable  time. 

Cited  in  footnote  to  Dyer  v.  Duflfy,  24  L.  R.  A.  339,  which  holds  that  mere 
option  to  purchase  vests  no  right  until  accepted. 

Cited  in  note  (24  L.  R.  A.  763)  on  specific  performance  of  contract  for  con- 
veyance where  wife  refuses  to  unite  in  conveyance. 

21  L.  R.  A.  135,  CREAM  CITY  GLASS  CO.  v.  FRIEDLAXDER,  84  Wis.  63,  36 

Am.  St.  Rep.  895,  54  N.  W.  28. 
Parol  evidence  to  vary  'written  airreement. 

Approved  in  Harness  v.  Eastern  Oil  Co.  49  \V.  Va.  218,  38  S.  E.  662,  holding 
evidence  of  oral  agreement  not  to  assign  lease  inadmissible;  Providence  Washing- 
ton Ins.  Co.  V.  Board  of  Education,  49  W.  Va.  377,  38  S.  E.  679,  holding  verbal 
agreement  inadmissible  to  contradict  written  stipulation  of  submission. 

l¥alver  of  rlirht  of  resclsulon  hy  use. 

Approved  in  Kingman  v.  Watson,  97  Wis.  612,  73  N.  W.  438,  holding  that 
vendee  of  machine  loses  right  to  return  for  defects,  etc.,  by  continuing  pos.session 
and  use  thereof. 

Cited  in  footnotes  to  Wind  v.  Her,  27  L.  R.  A.  219,  w^hich  holds  reservation  of 
right  to  inspect  goods  no  indication  that  title  shall  not  pass  till  goods  tested; 
Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit  Packing  Co.  53  L.  R.  A. 
68 1,  which  requires  buyer  to  pay  for  fruit  received  under  contract,  knowing  full 
amount  cannot  be  delivered. 

21  L.  R.  A.  139,  CRAFT  v.  PARKER,  W.  &  CO.  96  Mich.  245,  55  N.  W.  812. 
Lilablllty  of  vendor  of  unfit  article. 

Approved  !n  Little  v.  G.  E.  Van  Syckle  &  Co.  115  Mich.  483,  73  N.  W.  554. 
holding  piano  dealer  liable  on  implied  warranty  that  instrument  is  properly 
constructed;  Skinn  v.  Reutter  (Mich.)  63  L.  R.  A.  745,  97  N.  W.  152,  holding 
one  knowingly  selling  hogs  infected  with  infectious  disease  liable  for  damages 
resulting  therefrom,  although  to  persons  not  immediately  connected  with  sale. 

Cited  in  Wiedeman  v.  Keller,  58  111.  App.  384,  denying  existence  of  implied 
warranty  of  soundness  of  provisions  not  prepared  by  vendor,  when  he  was  with- 
out notice  and  unable  by  proper  care  to  ascertain  their  unwholesome  condition. 

Cited  in  footnotes  to  Shelf er  v.  Willoughby,  34  L.  R.  A.  464,  which  denies  lia- 
bility for  furnishing  unwholesome  food  at  restaurant,  in  absence  of  negligence; 
Lewis  V.  Terrj',  31  L.  R.  A.  220,  which  holds  seller  of  folding  bed  liable  for  in- 
juries to  any  person  using  it;  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe 
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Co.  60  L.  R.  A.  117,  which  holds  one  contracting  vnth  owner  to  heat  portion  of 
building   retained   liable   to   tenants  of  lower   floor  for  injury   by   freezing  and 
bursting  of  water  pipes  designed  for  their  protection  from  fire. 
KeKliflrence  In  «DppIylnfr  danserons  article. 

Cited  in  Gibson  v.  Torbert,  115  Iowa,  107,  56  L.  R.  A.  100,  footnote  p.  98, 
91  Am.  St.  Rep.  147,  88  N.  W.  443,-  denying  liability  of  druggist  for  failure  to 
instruct  one  of  age  of  discretion  as  to  safe  method  of  handling  phosphorus; 
Franklin  v.  Missouri,  K.  &  T.  R.  Co.  97  Mo.  App.  480,  71  S.  W.  540,  holding 
admissible,  evidence  of  defective  condition  of  mauls  from  which  servant  was 
directed  by  master  to  select  one,  to  prove  defective  condition  of  maul  selected, 
and  master's  notice  thereof. 

Cited  in  footnotes  to  Burgess  v.  Sims  Drug  Co.  54  L.  R.  A.  364,  which  holds 
druggist  liable  for  injury  from  prescription  negligently  put  up  by  registered 
pharmacist  employed  by  him;  Peters  v.  Jackson,  50  W.  Va.  651,  57  L.  11.  A. 
430,  footnote  p.  428,  88  Am.  St.  Rep.  909,  41  S.  E.  190,  which  holds  one  mis- 
taJcenly  selling  poisonous  drug  for  harmless  medicine  liable  to  third  person  tak- 
ing it;  Smith  v.  Middleton,  56  L.  R.  A.  484,  which  holds  druggist  liable  in 
punitive  damages  for  filling  order  for  calomel  tablets  with  morphine,  without 
notice  of. fact;  Huset  v.  J.  1.  Case  Threshing  Mach.  Co.  61  L.  R.  A.  303,  which 
holds  manufacturer  supplying  dangerous  machine  to  another,  without  notice  of 
dangerous  character,  liable  for  injury  to  vendee's  employee;  Wise  v.  Morgan, 
44  L.  R.  A.  548,  which  holds  druggist  not  required  to  label  as  "poison,"  medi- 
cines compounded  from  physician's  prescription;  Meyer  v.  King,  35  L.  R.  A.  474, 
which  denies  right  of  action  for  sale  of  chloroform  to  intoxicated  minor  taking 
same;  Green  v.  Ashland  Water  Co.  43  L.  R.  A.  117,  which  denies  liability  of 
water  company  for  death  of  consumer  from  impurities  in  water  furnished,  imless 
it  fails  to  disclose  danger  known  to  it;  West  v.  Emanuel,  53  L.  R.  A.  329,  which 
denies  druggist's  negligenoe  in  selling  patent  medicine  without  analyzing  contents. 

Cited  in  note  (27  L.  R.  A.  199)  on  master's  civil  responsibility  for  wrongful 
or  negligent  act  of  servant  or  agent  toward  one  who  has  no  claim  on  master  by 
contract,  incipient  or  perfected. 

21  L.  R.  A.  141,  KING  v.  PHILADELPHIA  CO.  154  Pa.  160,  35  Am.  St.  Rep. 

817,  26  Atl.  308. 
Act«   under  statu  ten  ■nbseqnently  ▼olded. 

Approved  in  State  v.  Blize,  37  Or.  409,  61  Pac.  735,  holding  act  under  appar- 
ently legal  statute,  between  immediate  parties,  lawful,  though  statute  subse- 
quently declared  void. 

Cited  in  footnote  to  State  v.  Gardner,  31  L.  R.  A.  660,  which  denies  right  to 
collaterally  attack  oflBcial  acts  of  officers  created  by  void  statute. 

21  L.  R.  A.  146,  BELTON  v.  SUMMER,  31  Fla.  139,  12  So.  371. 
Implied  revocation  of  will. 

Approved  in  Colcord  v.  Conroy,  40  Fla.  106,  23  So.  561,  holding  Avill  of  un- 
married woman,  not  made  in  contemplation  of  matrimony,  revoked  by  subse- 
quent marriage;  Baacke  v.  Baacke,  50  Neb.  22,  69  N.  W.  303,  sustaining  doctrine 
implying  revocation  of  will  from  changes  in  testator's  condition  or  circum- 
stances, when  not  modified  by  statute. 
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Bffect  vpon  heir,  of  foreclosure  against  executor. 

Approved  in  Walker  v.  Redding,  40  Fla.  128,  23  So.  565,  holding  foreclosure 
decree  upon  homestead  against  executor  not  binding  upon  heir  not  party 
thereto. 

21  L.  R.  A.  158,  YELTON  v.  EVANSVILLE  &  I.  R.  CO.  134  Ind.  414,  33  N. 

E.  629.      , 
Rlstats  of  administrators,  etc.,  brtnirlns  actions. 

Cited  in  Cincinnati,  H.  &  D.  R.  Co.  v.  Thiebaud,  52  C.  C.  A.  544,  114  Fed. 
924,  holding  that  administrator  suing  for  damages  for  intestate's  death  is 
trustee,  and  his  citizenship,  not  that  of  beneficiary,  determines  jurisdiction; 
Curran  v.  Abbott,  141  Ind.  499,  50  Am.  St.  Rep.  337,  40  N.  E.  1091,  holding 
guardian  entitled  to  equitable  lien  on  judgment  to  reimburse  him  for  expenses 
incurred  in  prosecuting  action  for  estate. 

Compromlslnar  dalnt   for  damaire** 

Cited  in  footnote  to  Foot  v.  Great  Northern  R.  Co.  52  L.  R.  A.  354,  which 
sustains  administrator's   power  to  compromise  cause  of  action   for  death. 

Cited  in  note  (34  L.  R.  A.  793)  on  how  many  distinct  causes  of  action  arise 
from  injuries  resulting  in  death. 

Disapproved  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Gipe,  160  Ind,  372,  65 
N.  £.  1034,  sustaining  right  of  executors  or  administrators,  acting  as  plaintiff 
in  suit  to  recover  for  wrongful  death,  to  make  compromises. 

Pleading  Inconsistent  defenses. 

Cited  in  note  (48  L.  R.  A.  197)  on  right  to  plead  inconsistent  defenses. 
Liability  of  decedent's  estate  to  cbarires  In  action  for  vrronarfnl  death. 

Cited  in  Lake  Erie  A  W.  R.  Co.  v.  Charman,  161  Ind.  109,  67  N.  E.  923,  hold- 
ing party  interested  adversely  to  decedent's  estate  not  thereby  rendered  in- 
competent to  testify  in  action  for  wrongful  death  brought  in  widow^s  behalf, 
since  decedent's  estate  is  not  therein  involved;  Chicago  &  E.  R.  Co.  v.  Harsh- 
man,  21  Ind.  App.  25,  51  N.  E.  343,  holding  solvent  estate  liable  for  costs 
against  administrator  in  action  for  death  of  intestate. 

21  L.  R.  A.  161,  BRAGG  v.  GAYNOR,  85  Wis.  468,  55  N.  W.  919. 

Appeal  from  order  approving  receiver's  report  and  discharging  him,  dismissed 
in  Bragg  v.  Blewett,  99  Wis.  352,  74  N.  W.  807. 

Jurisdiction  In  creditor's  action. 

Approved  in  Northwestern  Iron  Co.  v.  Land  &  River  Improv.  Co.  92  Wis.  493, 
66  N.  W.  515,  holding  bringing  suit  and  obtaining  order  restraining  interfer- 
ence with  assets,  equitable  levy,  subjecting  insolvent's  property  to  jurisdiction 
of  court  without  manual  seizure;  Murray  v.  Murray,  115  Cal.  276,  37  L.  R.  A. 
629,  56  Am.  St.  Rep.  97,  47  Pac.  37,  holding  that  court  acquires  jurisdiction 
to  render  judgment  in  rem  affecting  property  described  in  complaint,  by  ap- 
pointment of  receiver  with  service  of  sununons  by  publication,  notwithstanding 
absence  of  owner  from  state. 

Cited  in  Pierstoff  v.  Jorges,  86  Wis.  138,  39  Am.  St.  Rep.  881,  56  N.  W.  735, 
holding  that  equity  will  enforce  and  make  effectual  in  creditor's  action,  another's 
statutory  remedy,  although  judgment  be  one  in  bastardy. 
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Cited  in  footnote  to  Harper  v.  Clayton,  35  L.  R.  A.  211,  which  denies  power 
to  reach  unassigned  right  of  dower  by  creditor's  bill. 

Garnishment' against  nonresident*. 

Cited  in  Cross  v.  Brown,  19  R.  I.  228,  33  Atl.  147,  holding  situs  of  debt  for 
purpose  of  attachment  by  garnishment  is  at  domicil  of  garnished  debtor; 
Louisville  &  X.  R.  Co.  v.  Nash,  118  Ala.  486,  41  L.  R.  A.  333,  72  Am.  St.  Rep. 
181,  23  So.  825,  holding  situs  of  debt  is  at  domicil  of  creditor  for  purpose  of 
garnishment. 

Cited  in  footnotes  to  Tootle  v.  Coleman,  57  L.  R.  A.  120,  which  holds  right 
to  garnish  debtor  not  limited  to  situs  of  chose  in  action;  BuUard  v.  Chaffee, 
51  L.  R.  A.  715,  which  holds  person  garnishable  only  in  state  where  debt  payable, 
if  creditor  resides  there ;  Strause  Bros.  v.  ^tna  Ins.  Co.  48  L,  -R.  A.  452,  which 
holds  debt  of  insurance  company  for  loss  in  other  state  without  situs,  where 
company  has  agent,  for  garnishment  purposes,  in  third  state;  Xeufelder  v.  Ger- 
man American  Ins.  Co.  22  L.  R.  A.  287,  which  holds  fund  kept  by  foreign  insur- 
ance company  in  own  state  for  payment  of  losses  there  and  elsewhere  subject 
to  garnishment;  O'Connor  v.  Walter,  23  L.  R.  A.  650,  which  holds  garnishment 
of  wages  in  other  state  by  assignee  of  claim  against  employer  not  conclusive 
as  between  assignor  and  employee;  Lancashire  Ins.  Co.  v.  Corbetts,  36  L.  R.  A. 
640,  which  authorizes  garnishment  of  foreign  corporation  for  debt  due  non- 
resident; Wyeth  Hardware  &  Mfg.  Co.  v.  Lang,  27  L.  R.  A.  651,  which  sustains 
garnishment  of  debt  due  to  nonresident;  Hawley  v.  Kurd,  52  L.  R.  A.  195,  which 
sustains  discrimination  between  banks  in  and  out  of  state  as  to  attachment  of 
negotiable  paper;  Louisville  &  N.  R.  Co.  v.  Nash,  41  L.  R.  A.  331,  which  holds 
garnishment  of  debt  due  nonresident  not  personally  served  in  state  invalid; 
Root  V.  Davis,  23  L.  R.  A.  445,  which  authorizes  garnishment  on  service  by 
publication,  of  debt  due  from  resident  to  nonresident  of  county;  Ward  v.  Boyce, 
36  L.  R.  A.  549,  which  holds  trustee  process  in  other  state  to  reach  note  held 
by  nonresident  not  personally  served,  ineffectual;  Pennsylvania  R.  Co.  v.  Rogers, 
62  L.  R.  A.  178,  which  holds  -  nonresident  not  subject  to  garnishment  unless 
having  property  of  debtor  in  his  possession  within  state,  or  bound  to  deliver 
money. or  property  to  debtor  within  state. 

21  L.  R.  A.  169,  STATE  v.  CAMPBELL,  53  Minn.  354,  55  N.  W.  553. 
Jvrlsdlctlon  over  Indian  reservations  and  Indians. 

Approved  in  Hankey  v.  Bowman,  82  Minn.  331,  84  N.  W.  1002,  holding  that 
state  election  statutes  extend  over  White  Earth  reservation. 

Cited  in  State  v.  Spotted  Hawk,  22  Mont.  45,  55  Pac.  1026,  holding  that 
state  courts  have  jurisdiction  of  crimes  committed  against  whites,  outside  res- 
ervation by  Indians  maintaining  tribal  relations  on  reservation,  in  charge  of 
Federal  government;  Re  Blackbird,  109  Fed.  141,  holding  that  Wisconsin  au- 
thorities have  no  jurisdiction  to  enforce  state  fish  and  game  laws  against  Chip- 
pewa Indians  for  acts  committed  on  Bad  River  reservation;  Bem-way-bin-ness  v. 
Eshelby,  87  Minn.  113,  91  N.  W.  291,  holding  that  tribal  Indians,  for  acts  com- 
mitted within  reservation,  are  not  subject  to  state  laws,  but  action  may  be 
maintained  in  state  courts  to  redress  wrong  committed  without  reservation; 
State  V.  Williams,  13  Wash.  339,  43  Pac.  15,  holding  that  Indian  who  has  sev- 
ered tribal  relations  may  be  prosecuted  in  state  courts  whether  offense  com- 
mitted within  or   »vithout  reservation,  and  one  retaining  such  relation  for  of- 
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fenses  not  within  reservation;  Selkirk  v.  Stephens,  72  Minn.  337,  40  L.  R.  A. 
760,  75  N.  W.  380,  remarking  that  it  has  been  rightly  held  that  criminaJ  laws 
of  state  do  not  apply  to  tribal  Indians  on  White  Earth  reservation;  State  v. 
Columbia  George,  39  Or.  136,  65  Pac.  604,  holding  that  allottee  on  Umatilla 
reservation  is  triable  only  in  Federal  courts  for  offenses  committed  on  reserva- 
tion; Re  Lincoln,  129  Fed.  248,  denying  that  allotment  of  reservation  lands 
operates  to  give  state  courts  jurisdiction  over  crime  committed  by  allottee  upon 
his  land. 

Cited  in  footnotes  to  Pablo  v.  People,  37  L.  R.  A.  636,  which  holds  tribal 
Indian  killing  member  of  tribe  while  off  reservation  subject  to  trial  in  state 
court;  Stacy  v.  Labelle,  41  L.  R.  A.  419,  which  holds  action  by  white  man 
against  Indian  belonging  to  tribe  and  reservation,  within  jurisdiction  of  state 
court;  People  v.' Bray,  27  L.  R.  A.  158,  which  holds  valid,  prohibition  against 
i^elling  or  giving  liquor  to  Indians. 

21   L.  R.  A.   174,  MORRILL  v.  LITTLE  FALLS  MFG.   CO.  53  Minn.  371,  55 
N.  W.  547. 
Report  of  later  appeal  in  60  Minn.  406,  62  N.  W.  548. 

Notice  of  stocktaoldem'  meetingr* 

Cited  in  footnote  to  Bagley  v.  Reno  Oil  Co.  56  L.  R.  A.  184,  which  requires 
previous  notice  to  authorize  change  at  regular  annual  meeting  of  by-laws  in- 
creasing number  of  directors. 

l¥hat  coniititates  qnoram. 

Cited  in  Re  Schuylkill  Haven  Nominations,  20  Pa.  Co.  Ct.  420,  holding  ma- 
jority constitutes  quorum  unless  changed  by  by-law. 

Limitation  of  actions  In  cases  of  fraud. 

Approved  in  Duxbury  v.  Boice,  70  Minn.  119,  72  N.  W.  838,  holding  that  party 
seeking  relief  from  fraud,  more  than  six  years  after  commission  thereof,  must 
allege  and  prove  same  not  discovered  within  six,  years  before  action;  First  Nat. 
Bank  v.  Strait,  71  Minn.  72,  73  N,  W.  645,  holding  burden  on  party  seeking 
relief  from  fraud  to  prove  that  it  was  not  discovered  within  six  years  before 
death  of  plaintiff's  intestate. 

Distinguished  in  Schmitt  v.  Hager,  88  Minn.  416,  93  N.  W.  110,  holding  de- 
fense of  statute  of  limitations  waived  by  failure  to  plead  it  and  by  going  to 
trial  upon  merits,  although  it  appears  on  face  of  complaint  that  statute  has 
run. 

21  L.  R.  A.   178.  HASTINGS  v.  THOMPSON,  54  Minn.   184,  40  Am.  St.  Rep. 

315,  55  N.  W.  968. 
Effect  on  neirotiablllty  of  provision  for  exctaangre. 

Cited  in  Harris  v.  Johnston,  54  Minn.  182,  40  Am.  St.  Rep.  312,  55  N.  W.  970, 
holding  instrument  for  payment  of  specific  sum,  promissory  note,  though  with 
current  exchange  on  place  other  than  that  of  payment;  Clark  v.  Skeen,  61  Kan. 
532,  49  L.  R.  A.  192,  78  Am.  St.  Rep.  337,  60  Pac.  327,  and  Haslaoh  v.  Wolf, 
66  Neb.  601,  60  L.  R.  A.  435,  92  N.  VV.  374,  holding  that  stipulation  for  cur- 
rent exchange  on  place  other  than  that  of  payment  does  not  destroy  negotiability 
of  instrument  for  payment  of  certain  sum;  First  Nat.  Bank  v.  Slette,  67  Minn. 
427,  64  Am.  St.  Rep.  429,  69  N.  W.   1148,  holding  promissory  note  not  nego- 
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liable  because  payable  by  bills  of  exchange,  and  not  in  money;  Flagg  v.  School 
Dist.  No.  70,  4  N.  D.  40,  25  L.  R.  A.  368,  58  N.  W.  499  holding  instrument  i.ot 
negotiable  because  providing  for  payment  of  exchange  on  point  other  than  that 
of  payment,  in  addition  to  principal  and  interest;  Culbertson  v.  Nelson,  93 
Iowa,  190,  27  L.  R.  A.  226,  57  Am.  St.  Rep.  266,  61  N.  W.  854,  holding  bill  of 
exchange  for  stated  sum  "with  exchange"  not  negotiable  for  want  of  certainty; 
Nicely  v.  Commercial  Bank,  15  Ind.  App.  566,  57  Am.  St.  Rep.  245,  44  N.  E. 
572,  holding  that  stipulation  for  exchange  in  promissory  note  renders  same  non- 
negotiable  for  indefiniteness  and  uncertainty;  Second  Nat.  Bank  v.  Basuier, 
12  C.  C.  A.  578,  27  U.  S.  App.  541,  65  Fed.  59,  holding  note  drawn  and  payable 
in  South  Dakota,  "with  exchange  and  costs  of  collection,"  non-negotiable  by 
statute. 

Cited  in  note    (27  L.  R.  A.  222,  225)    on  provision  for  exchange  as  elTecting 
negotiability. 


21  L.  R.  A.  180,  ROAN  v.  HOLMES,  32  Fla.  295,  13  So.  339. 
liiablllty  for  use  and  occupation  of  land. 

Cited  in  Re  Pennock,  122  Iowa,  627,  98  N.  W.  480,  holding  administrator 
not  liable  to  widow  for  rents  until  her  distributive  share  is  set  aside. 

Cited  in  footnote  to  Credle  v.  Ayers,  48  L.  R.  A.  761,  which  holds  defaulting 
vendee  chargeable  with  mesne  profits  for  time  possession  of  land  withheld 
pending  ejectment  against  him. 

Specific  lien   of  mortRavc. 

Cited  in  Seedhouse  v.  Broward,  34  Fla.  522,  16  So.  425,  holding  mortgage  and 
note  secured  thereby  not  void  because  payable  in  alternative  to  definite  payees, 
under  statutes  making  mortgages  nothing  more  than  ^  ific  liens  requiring 
judicial  action  to  enforce  them. 


21  L.  R.  A.  189,  STATE  v.  BLACK  RIVER  PHOSPHATE  CO.  32  Fla.  82,  13 

So.  640. 
Rlffltts  In  •nbmcrgred  lands. 

Applied  in  Axline  v.  Shaw,  35  Fla.  309,  28  L.  R.  A.  392,  17  So.  411,  holding 
that  intent  of  grantor  that  submerged  land  shall  or  shall  not  pass  with  upland 
is  to  be  found  in  terms  of  conveyance. 

Cited  in  Sullivan  v.  Richardson,  33  Fla.  118,  14  So.  692,  holding  that  grant 
of  water  front  did  not  intend  land  and  water  as  such,  but  right  to  use  same 
for  wharves  and  bath  houses  to  exclusion  of  others,  and  subordinate  to  public 
rights;  Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  132  N.  C.  517,  61  L.  R.  A. 
945,  44  S.  E.  39,  holding  rights  of  riparian  owner  in  land  under  water,  conveyed 
to  him  by  state  for  purpose  of  building  wharf,  not  absolute  title  which  may 
be  separated  from  upland. 

Cited  in  note  (40  L.  R.  A.  393)  on  separation  of  riparian  rights  from  upland. 

Construction  of  an*ant«  from,  iitatc. 

Cited  in  Hawkins  v.  Mitchell,  34  Fla.  421,  16  So.  311,  denying  liability  of 
state,  in  absence  of  express  statutory  obligation,  for  interest  after  maturity 
om  internal  improvement  bonds,  on  which  it  was  guarantor. 
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21  L.  B.  A.  206,  SISSON  v.  HILL,  18  R.  L  212,  26  Atl.  196. 
Retnrn  of  consideration  on  rescission  of  frandnlent  sale. 

Approved  in  John  V.  Farwell  Co.  v.  Hilton,  39  L.  R.  A.  581,  84  Fed.  294, 
liolding  return  of  partial  payment  on  sale  not  condition  precedent  to  replevin 
for  goods  unsold,  where  fraudulent  purchaser  sold  a  part  exceeding  value  of 
payment. 

Cited  in  Skinner  v.  Michigan  Hoop  Co.  119  Mich.  471,  75  Am.  St.  Rep.  413, 
78  N.  W.  547,  remarking  that  it  seems  unnecessary  in  replevin  to  tender  back 
negotiable  paper,  past  due,  given  for  goods  fraudulently  purchased,  provided 
it  be  made  to  appear  that  it  has  not  been  negotiated;  Friend  Bros.  Clothing  Co. 
V.  Hulbert,  98  Wis.  188,  73  N.  W.  784,  holding  vendor  seeking  to  rescind  for 
fraud  not  required  to  do  unreasonable  or  impossible  things  in  particular  transac- 
tion; Gay  V.  D.  M.  Osborne  &  Co.  102  Wis.  648,  78  N.  W.  1079,  holding  that 
retention  or  enforcement  of  payment  for  goods  sold  by  fraudulent  vendee  to 
innocent  third  party  not  ratification  of  original  sale,  but  only  of  subsequent 
one. 

Cited  in  footnotes  to  Baird  v.  Howard,  22  L.  R.  A.  846,  which  holds  formal 
rescission  unnecessary  before  suit  for  obtaining  property  from  intoxicated  per- 
son at  inadequate  price;  Springfield  F.  &  M.  Ins.  Co.  v.  Hull,  25  L.  R.  A.  37, 
which  upholds  right  to  maintain  suit  for  balance  due  on  policy  without  tender- 
ing back  less  sum  accepted  under  threats  of  groundless  prosecution;  McGhee  v. 
Bell,  59  L.  R.  A.  761,  which  sustains  right  of  one  induced  to  purchase  land  by 
fraudulent  representations  as  to  quantity,  to  retain  land  and  obtain  adjust- 
ment of  equities  as  to  deficiency;  Munzer  v.  Stern,  29  L.  R.  A.  859,  which  denies 
necessity  of  tendering  back  before  rescission  amount  obtained  on  compromise  of 
fraudulent  purchase  of  goods. 

Questioned  in  Crossen  v.  Murphy,  31  Or.  120,  49  Pac.  858,  holding  that  de- 
frauded party  electing  to  rescind  sale  must  return  consideration  or  deposit  it  in 
court. 

21  L.  R.  A.  210,  GLEASON  v.  HAMILTON,  138  N.  Y.  353,  34  N.  E.  283. 
Alteration  of  Instruments  by  agents. 

Approved  in  Waldorf  v.  Simpson,  15  App.  Div.  302,  44  N.  Y.  Supp.  921,  hold- 
ing note  not  invalidated  by  obliteration  of  indorsement  by  unauthorized  agent; 
Kingman  v.  Silvers,  13  Ind.  App.  96,  37  N.  E.  413,  holding  alteration  of  nole 
by  unauthorized  agent  mere  spoliation  not  preventing  enforcement  in  original 
form. 

21  L.  R.  A.  212,  CORRIGAN  v.  CHICAGO,  144  HI.  537,  33  N.  E.  746. 
Sffect  of  condemnation   on   liability   for   rent. 

Approved  in  M.  Born  &  Co.  v.  Stafford,  93  111.  App.  12,  holding  that  tenant 
cannot  dispute  landlord's  title,  but  may  show  that  landlord's  interest  has  ter- 
minated; Rubel  v.  Title  Guarantee  &  T.  Co.  199  111.  114,  64  N.  E.  1033,  Affirming 
101  111.  App.  443,  holding  lessee  whose  interest  is  condemned  liable  for  rent 
until  entry  of  judgment  and  payment  of  compensation  and  damages;  Gluck  v. 
Baltimore,  81  Md.  322,  48  Am.  St.  Rep.  515,  32  Atl.  515,  holding  taking  part  of 
demised  land  by  condemnation  not  eviction,  and  tenant  liable  for  rent;  Lodge  v. 
Martin,  31  App.  Div.  14,  52  N.  Y.  Supp.  385,  holding  that  tenant's  liability  for 
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rent  ceased  with  judgment  in  condemnation  and  payment  of  compensation  to 
oivner. 

Cited  in  footnote  to  Rhode  Island  Hospital  Trust  Co  ▼.  Hayden,  42  L.  R.  A. 
107,  which  holds  tenant  of  land  condemned  for  highway  liable  for  rent  up  to 
time  of  actual  eviction. 

Cited  in  notes  (22  L.  R.  A.  616)  on  rights  and  liabilities  of  tenant  on  de- 
struction of  leased  building;  (23  L.  R.  A.  160)  on  liability  of  landlord  as  to 
condition  of  part  of  premises  not  controlled  by  tenant. 

Denied  in  Rhode  Island  Hospital  Trust  Co.  t.  Hayden,  20  R.  I.  550,  42  L.  R.  A. 
109,  .40  Atl.  421,  holding  tenant  liable  for  rent  accruing  after  condemnation 
and  before  actual  eviction  under  highway  act. 

Title  to  bnlldlns  erected  nnder  ooveiiant  ywtth,  leaaor. 

Cited  in  Bass  v.  Metropolitan  West  Side  Elev.  R.  Co.  39  L.  R.  A.  714,  27 
C.  C.  A.  151,  53  U.  S.  App.  542,  82  Fed.  862,  holding  that  title  to  building 
vested  at  once  in  lessor  subject  to  lessee's  rights  imder  lease,  where  erected  under 
covenant  with  lessor  to  buy  at  end  of  term,  or  renew  lease  and  own  it  at  end 
of  renewed  term. 

21  L.  R.  A.  224,  STRICKLAND  v.  PENNSYl.VANIA  R.  CO.  154  Pa.  348,  26 

Atl.  431. 
Revocation  of  licenses. 

Approved  in  Hutchins  v.  Durham,  118  N.  C.  468,  32  L.  R.  A.  706,  24  S.  £. 
723,  holding  occupant  of  market  stall  under  town  license  revocable  for  any 
cause,  licensee,  not  lessee,  and  unable  to  regain  possession  by  ejectment;  Wallace 
V.  Reno  (Nev.)  63  L.  R.  A.  343,  73  Pac.  528,  sustaining  right  of  city,  by  reason 
of  statute,  to  revoke  license  to  sell  intoxicants,  when  necessary  for  public  wel- 
fare. 

Cited  in  note  (24  L.  R.  A.  584)   on  market  regulations  restricting  sales. 

21  L.  R.  A.  226,  ST.  LOUIS  v.  HILL,  116  Mo.  527,  22  S.  W.  861. 
"Wltnt  eonstltntes  n  talUns  of  property. 

Cited  in  footnote  to  White  v.  Northwestern  North  Carolina  R.  Co.  22  L.  R.  A. 
627,  which  holds  use  of  street  for  steam  railroad  a  taking  of  same. 

Validity  > of  bnlldlns  ordinances. 

Approved  in  St.  Louis  v.  Dorr,  146  Mo.  485,  42  L.  R.  A.  691,  68  Am.  St.  Rep. 
575,  41  S.  W.  1094,  refusing  to  uphold  ordinance  providing  that  houses  front- 
ing on  certain  street  "shall  be  used  for  residences  only;"  Carpenter  v.  Reliance 
Realty  Co.  103  Mo.  App.  494,  77  S.  W.  1004,  holding  municipal  ordinance  throw- 
ing burden  of  shoring  up  adjoining  property  upon  owner  engaged  in  excavating, 
invalid. 

Cited  in  footnotes  to  Bostock  v.  Sams,  59  L.  R.  A.  282,  which  holds  unau- 
thorized, ordinance  authorizing  refusal  of  permits  for  erecting  buildings  not 
conforming  in  size,  appearance,  etc.,  to  existing  buildings;  Summers  v.  Beeler, 
48  L.  R.  A.  54,  which  holds  restriction  in  deed  as  to  building  line  not  available 
to  prior  grantee  of  other  lot. 

Cited  in  note  (21  L.  R.  A.  795)  on  constitutionality  of  statutes  restricting 
contracts  and  business. 

L.  R.  A.  Au.— Vol.  III.— 28. 
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BonleTards  as  public  hlirlt'ivaT's. 

Cited  in  footnotes  to  Burridge  v.  Detroit,  42  L.  R.  A.  684,  which  hold* 
boulevard  a  street,  so  as  to  make  city  liable  for  defective  sidewalks;  Cicero  Lum- 
ber Co.  V.  Cicero,  42  L.  R.  A.  696,  which  sustains  conversion  of  public  highway 
into  pleasure  driveway  from  which  loaded  vehicles  excluded. 

21   L.  R.  A.  229,  SINGER  MFG.  CO.  v.  MILLER,  62  Minn.  516,  38  Am.  St. 

Rep.  568,  55  N.  W.  56. 
Innkeeper's  lien. 

Approved  in  Reed  v.  Teneyck,  103  Ky.  68,  44  S.  W.  356,  holding  that  lien  of 
innkeeper  at  common  law  does  not  extend  to  one  not  guest,  but  boarder. 

Cited  in  footnotes  to  BroixTi  Shoe  Co.  v.  Hunt,  39  L.  R.  A.  291,  which  uphold* 
innkeeper's  lien  on  samples  of  traveling  salesman  belonging  to  employer;  Mc- 
Clain  V.  Williams,  49  L.  R.  A.  610,  which  denies  innkeeper's  lien  on  third  per- 
son's property  brought  to  inn  by  guest. 

Innkeeper's  liability  to  grneot  for  loss  of  property. 

Cited  in  footnote  to  Meacham  v.  Galloway,  46  L.  R.  A.  319,  which  holds  land- 
lord not  liable  as  insurer  for  property  of  persons  at  hotel  under  contract  for 
special  rate. 

21   L.  R.  A.  232,  REID  v.  HAM,  54  Minn.  305,  40  Am.  St.  Rep.  333,  56  N. 

W.  35. 
Extradition  I  prosecution  for  different  offense. 

Approved  in  Re  Walker,  61  Neb.  816,  86  N.  W.  510,  holding  that  one  brought 
into  state  on  requisition  in  good  faith  may  be  prosecuted  on  any  other  criminal 
charge  or  for  civil  obligation  or  liability. 

Cited  in  footnote  to  Re  Little,  57  L.  R.  A.  295,  which  holds  prisoner  trans- 
ferred to  other  state  for  trial  in  Federal  court  may  be  turned  over  to  state 
authorities. 

21  L.  R.  A.  233,  BOYSEN  v.  THORN,  98  Cal.  578,  33  Pac.  492. 
Indndnv  breack  of  contracts  accompanied  by  -vrronsfnl  act* 

Cited  in  West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.  50  W.  Va.  622,  5^ 
L.  R.  A.  810,  88  Am.  St.  Rep.  895,  40  S.  E.  591,  holding  persons  maliciously 
conspiring  to  induce  breach  of  contract  for  purpose  of  destroying  business  of 
contracting  party  liable  to  person  injured;  Raymond  v.  Yarrington,  96  Tex.  450,. 
62  L.  R.  A.  967,  97  Am.  St.  Rep.  914,  73  S.  W.  800,  sustaining  action  against 
parties  who,  through  conspiracy,  induce  another  to  break  contract,  to  injury 
of  one  by  whom  action  is  brought. 

Cited  in  footnote  to  Doremus  v.  Hennessy,  43  L.  R.  A.  797,  which  holds  action- 
able, maliciously  persuading  one  to  break  contract  with  third  person  for  purpose 
of  destroying  business  of  latter. 

Indndnar  breach  of  contract  ^fvltbont  vrronsfnl  act. 

Cited  in  Glencoe  Land  &  Gravel  Co.  v.  Hudson  Bros.  Commission  Co.  138  Mo. 
446,  36  L.  R.  A.  806,  footnote  p.  804,  60  Am.  St.  Rep.  560,  40  S.  W.  93,  holding 
notice  to  desist  from  taking  gravel  from  premises  to  which  title  claimed  give» 
no  right  of  action  to  third  person  having  contract  for  drawing  it. 
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InduclBK   lOM  or  Injury   to  buslneMi  or  property   of  ttnottker,   "wltere  no 
contrmet  exists. 

Cited  in  Guethler  v.  Altman,  26  Ind.  App.  590,  84  Am.  St.  Rep.  313,  60  N.  £. 
355,  holding  teacher  maliciously  preventing  pupils  from  patronizing  store  not 
liable  though  using  threats. 

Cited  in  footnotes  to  Gore  v.  Condon,  40  L.  R.  A.  382,  which  holds  selling 
of  land  under  fraudulent  mortgages,  and  preventing  payment  of  rent  to  real 
owner,  actionable  wrong;  Jackson  v.  Stanfield,  23  L.  R.  A.  588,  which  holds- 
combination  of  retail  lumber  dealers  to  destroy  business  of  brokers  by  com- 
pelling refusal  of  sales  to  them,  actionable;  Graham  v.  St.  Charles  Street  R.  Co> 
27  L.  R.  A.  416,  which  holds  intentional  causing  of  loss  to  another  without 
justifiable  cause,  actionable. 

Cited  in  note  (47  L.  R.  A.  440)  on  action  by  general  creditor  for  damages- 
against  third  party  on  account  of  fraud  in  disposing  of  debtor's  property  or  pre- 
venting  plaintiff  from  collecting  his  claim. 

In^.erferenee  by  third  parties  -vrltlt  relation  of  master  and  servant. 

Cited  in  Kline  v.  Eubanks,  109  La.  247,  33  So.  211,  denying  recovery  for 
enticement  of  laborer  in  absence  of  malice  or  fraud  in  defendant;  Chain  Belt 
Co.  V.  Von  Spreckelsen,  117  Wis.  120,  94  N.  W.  78,  sustaining  dissolution  of 
preliminary  injunction  restraining  skilled  mechanic  from  leaving  employment 
in  violation  of  contract,  through  inducement  of  third  party. 

Cited  in  footnotes  to  Flaccus  v.  Smith,  54  L.  R.  A.  640,  which  authorizes  in- 
junction against  representative  of  labor  union  enticing  apprentices  to  abreak 
contract  not  to  join  union;  Re  Young,  48  L.  R.  A.  153,  which  sustains  state 
statute  against  soliciting  seaman  to  desert  from  any  vessel  within  jurisdiction, 
of  state;  Moran  v.  Dunphy,  52  L.  R.  A.  115,  which  holds  actionable,  maliciously 
procuring  discharge  of  servant  employed  at  will;  Raycroft  v.  Tayntor,  33  L.  R» 
A.  225,  which  denies  liability  regardless  of  motive,  for  procuring  discharge  of 
employee;  Baker  v.  Metropolitan  L.  Ins.  Co.  55  L.  R.  A.  271,  which  denies  lia- 
bility for  discharge  by  reason  of  conspriracy  of  servant  employed  for  indefinite 
time;  Curran  v.  Galen,  37  L.  R.  A.  802,  w^hich  holds  illegal,  agreement  that  all 
members  of  employers'  association  shall  be  members  of  labor  association;  Plant 
V.  Woods,  51  L.  R.  A.  339,  which  sustains  injunction  against  threats  by  labor 
union  to  make  employers  induce  employees  to  leave  other  union  and  rejoin 
former. 


Riarlit  of  action  o 

Cited  in  footnote  to  Royce  v.  Oakes,  39  L.  R.  A.  845,  which  holds  that  action 
on  case  does  not  lie  for  servant's  failure  to  pay  over  on  demand,  money  col- 
lected for  principal. 

Cited  in  note  (62  L.  R.  A.  682,  690)  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

21  L.  R.  A.  241,  GRAHAM  v.  STULL,  92  Tenn.  673,  22  S.  W.  738. 
Rlifbts   of  nonresidents   nnder  statutory   exemptions. 

Approved  in  Hascall  v.  Hafford,  107  Tenn.  357,  89  Am.  St.  Rep.  952,  65  S.  W. 
423,  holding  that  statutory  provision  for  year's  support  for  ^nridow  inures  to 
benefit  of  widows  of  residents  only;  Farris  v.  Si  pes,  99  Tenn.  300,  41  S.  W.  443, 
holding  that  constitutional  provisions  and  statutes  exempting  homesteads  inure 
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to  benefit  of  citizens  only;  Coile  v.  Hudgins,  109  Tenn.  220,  70  S.  W.  66,  holding 
that  removal  of  widow  from  state  operates  as  forfeiture  of  her  honestead  rights. 
Cited  in  footnote  to  Bond  v.  Martin,  44  L.  R.  A.  430,  which  sustains  nonresi- 
dent's right  to  exemption  of  household  furniture  from  execution. 

21  L.  R.  A.  247,  BULKELEY  v.  HOUSE,  62  Conn.  459,  26  Atl.  352. 
Construction  of  contract  of  •oretyshlp. 

Cited  in  State  v.  Hunter,  73  Conn.  441,  47  Atl.  665,  holding  that  liabilities 
of  surety  cannot  be  extended  by  implication  beyond  precise  terms  and  scope  of 
contract. 

Concln«lvcne««  of  JadKinent  agralnst  several  defendants. 

Cited  in  Westfield  Gas  &  Mill.  Co.  v.  Noblesville  &E.  Gravel  Road  Co.  13  Ind. 
App.  484,  65  Am.  St.  Rep.  244,  41  N.  E.  955,  holding  judgment  against  two  tort 
feasors,  sued  severally,  res  judicata  of  liability  of  each  in  action  for  contribution. 

Parol  evidence  to  vary-  or  explain  •larnature  to  note. 

Cited  in  footnotes  to  Hofl'man  v.  Habighorst,  53  L.  R.  A.  908,  which  holds 
parol  evidence  admissible  that  signers  of  note,  unsigned  by  principal  debtor, 
signed  as  sureties  to  payee's  knowledge;  Second  Nat.  Bank  v.  Midland  Steel  Co. 
52  L.  R.  A.  307,  which  holds  parol 'evidence  admissible  that  note  signed  by  indi- 
vidual name,  followed  by  word  "president,"  a  corporate  contract;  Shuey  v.  Adair, 
39  L.  R.  A.  473,  which  holds  oral  evidence  inadmissible  to  show  maker  of  note 
agent  X)nly;  Young  v.  Sehon,  62  L.  R.  A.  499,  holding  parol  evidence  admissible 
to  show  relation  that  signers  of  non-negotiable  note  bear  to  one  asserting  lia- 
bility against  them  thereon. 


21  L.  R.  A.  255,  BROWN  v.  BROOKS,  85  Wis.  290,  65  N.  W.  395. 
Llabllltr  for  damases  by  spreadlnv  of  Are. 

Cited  in  footnotes  to  Day  v.  H.  C.  Akeley  Lumber  Co.  23  L.  R.  A.  613,  which 
holds  manufacturer's  liability  for  communication  of  fire  used  in  manufacturing, 
to  another's  property,  dependent  on  negligence  or  misconduct;  Owen  v.  Cook, 
47  L.  R.  A.  646,  which  holds  one  starting  back  fire  to  protect  own  property  not 
liable  for  loss  which  would  have  resulted  from  original  fire;  Cook  v.  Minneap- 
olis, St.  P.  &  S.  Ste.  M.  R.  Co.  40  L.  R.  A.  457,  which  denies  liability  of  one 
negligently  causing  fire  for  property  burned  after  joinder  with  other  fire. 

Cited  in  notes  (26  L.  R.  A.  162)  on  constitutionality  of  statutes  making  rail- 
road companies  absolutely  liable  for  damage  by  fire  set  by  them,  or  for  stock 
killed  by  them,  irrespective  of  negligence;  (27  L.  R.  A.  167)  on  master's  civil 
responsibility  for  wrongful  or  negligent  act  of  servant  or  agent  toward  one  who 
has  no  claim  on  master  by  reason  of  contract,  incipient  or  perfected. 

Jnry's  province  In  neffllarence  actions. 

Approved  in  Omaha  &  R.  Valley  R.  Co.  v.  Brady,  39  Neb.  43,  57  N.  W.  767, 
holding  question  whether  negligence  sho\^Ti  by  driver  in  failing  to  observe  ap- 
proaching train  in  time  to  prevent  fright  of  horses,  for  jury;  Omaha  Street  R. 
Co.  V.  Craig,  39  Neb.  614,  58  N.  W.  209,  holding  question  of  contributory  negli- 
gence in  stepping  from  platform  of  moving  car  without  using  hand  hold,  for 
jury. 
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21  L.  R,  A.  263,  HAUSMANN  v.  MADISON,  85  Wis.  187,  39  Am.  St.  Rep.  834, 

55  N.  W.  167. 

JLlability  for  lee  on  streets  and  ^fvnllui. 

Approved  in  Beaton  v.  Milwaukee,  97  Wis.  418,  73  N.  W.  63,  holding  city  not 
liable  for  injury  on  icy  sidewalk  consisting  of  only  three  boards  8  inches  wide; 
Dapper  v.  Milwaukee,  107  Wis.  91,  82  N.  W.  725,  holding  city  not  liable  for 
injury  received  on  icy  sidewalk,  crossing  alley,  in  absence  of  structural  defects. 

Cited  in  footnotes  to  Gavett  v.  Jackson,  32  L.  R.  A.  861,  which  denies  lia- 
bility of  city  for  thin  strip  of  ice  across  sidewalk,  due  to  sag  in  eavestrough; 
Reedy  v.  St.  Louis  Brewing  Asso.  53  L.  R.  A.  805,  which  holds  city  and  abutter 
jointly  liable  for  ice  on  sidewalk,  remaining  for  unnecessary  period;  Huston  v. 
Council  Bluffs,  36  L.  R.  A.  211,  which  holds  city  liable  for  ice  and  snow  allowed 
to  remain  on  sidewalk. 

Cited  in  note  (58  L.  R.  A.  325)  on  liability  for  permitting  water  to  accumu- 
late and  freeze  on  sidewalk  to  injury  of  travelers. 

Annotation  in  21  L.  R.  A.  263,  referred  to  particularly  in  Magaha  v.  Hagers- 
town,   95  Md.   76,  51   Atl.   832,   holding   city's  liability   for   injury   from  lai^e 
sheet  of  ice  in  street,  caused  by  drain  from  house,  question  for  jury. 
Contributory  neslisence. 

Approved  in  Devine  v.  Fond  du  Lac,  113  Wis.  61,  88  N.  W.  913,  holding  one 
negligent  who,  in  daytime  and  with  knowledge  of  circumstances,  walks  upon 
slippery  portion  of  walk,  part  of  which  rendered  safe  by  plank  covering. 

Distinguished  in  Gerrard  v.  La  Crosse  City  R.  Co.  113  Wis.  259,  57  L.  R.  A. 
468,  89  N.  W.  125,  holding  that  jury  must  say,  under  proper  instructions, 
whether  person  accustomed  to  handling  horses  was  negligent  in  attempting  to 
cross  car  track  obstructed  by  snow. 

21  L.  R.  A.  278,  WACHSMUTH  v.  MERCHANTS*  NAT.  BANK,  96  Mich.  426, 

56  N.  W.  9. 
Privileged  eommunlentlons. 

Approved  in  Trebiloock  v.  Anderson,  117  Mich.  41,  75  N.  W.  129,  holding  com- 
munication from  mayor  to  council  absolutely  privileged,  at  least  as  to  pertinent 
matter. 
SnlBeleney  of  nffldavlt  for  ivarrant. 

Approved  in  Kaeppler  v.  Red  River  Valley  Nat.  Bank,  8  N.  D.  410,  79  N.  W. 
869,  holding  warrant  in  insolvency  proceedings  illegal,  when  issued  on  affidavit 
upon  information  and  belief  without  giving  grounds  therefor;  Paulus  v.  Grobben, 
104  Mich.  49,  62  N.  W.  160,  holding  case  of  false  imprisonment  presented  by 
affidavit  showing  connection  of  defendant  with  arrest  'and  imprisonment  based 
on   void  affidavit. 

Cited  in  footnote  to  Whaley  v.  Lawton,  56  L.  R.  A.  649,  which  denies  liability 
to  action  for  false  imprisonment  of  one  making  affidavit  for  warrant  under  which 
arrest  made. 

21  L,  R.  A.  280,  STONE  v.  DODGE,  96  Mich.  514,  56  N.  W.  75. 
RIarlits  of  depositor  In  Insolvent  bank. 

Approved  in  Sherwood  v.  Central  Michigan  Sav.  Bank,  103  Mich.  115,  61 
N.  W.  352,  holding  that  receiver  of  bank,  closing  its  doors  on  day  money  credited 
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as  special  deposit  was  received,  took  same  charged  with  bank's  legal  and  equi- 
table obligations. 

Cited  in  note  (26  L.  R.  A.  648)  on  exceptions  to  prohibition  of  preferences 
by  insolvent  national  banks. 

Rlflrht  of  set-off  In  Insolvency  proeeedlnffs. 

Approved  in  Northern  Trust  Co.  v.  Healy,  61  Minn.  232,  63  N.  W.  625,  hold- 
ing that  debt  purchased  with  knowledge  of  debtor's  insolvency  cannot  be  set  off 
in  assignee's  action  upon  debt  due  from  purchaser  to  insolvent;  Johnston  v. 
Humphrey  91  Wis.  81,  61  Am.  St.  Rep.  873,  64  N.  W.  317,  holding  that  banker's 
debtor  may  set  off,  in  insolvency  proceedings,  deposit  certificates  purchased  after 
bank  closed  its  doors,  where  right  is  given  by  statute;  Thompson  v.  Union  Trust 
Co.  130  Mich.  610,  97  Am.  St.  Rep.  494,  90  N.  W.  294,  sustaining  depositor's 
right  to  set  off  amount  standing  to  his  credit  at  time  of  insolvency  of  bank 
against  notes  payable  by  him,  but  not  then  due. 

Cited  in  notes  (55  L.  R.  A.  69)  on  set  off  in  bankruptcy  cases;  (23  L.  R.  A. 
316)  on  right  to  set  off  insolvent's  obligation  on  claim  in  hands  of  his  receiver, 
assignee,  or  trustee  for  creditors. 

Distinguished  in  Franzen  v.  Hutchinson,  94  Iowa,  100,  62  N.  W.  698,  holding 
that  domestic  agent  of  foreign  insolvent,  assignee  of  unearned  premiums,  may 
set  off  same  against  his  debt  to  assignor,  although  assignee  had  unofficial  notice. 

21  L.  K.  A.  287,  PEOPLE  v.  TAYLOR,  96  Mich.  676,  56  N.  W.  27. 
Snlllcttfncy  of  information. 

Cited  in  People  v.  Kennedy,  106  Mich.  78,  62  N.  W.  1020,  holding  charge  in 
language  of  statute  sufficient  when  alleging  violation  of  statute  regulating 
saloons;  People  v.  Comstock,  115  Mich.  313,  73  N.  W.  245,  holding  information 
in  language  of  statute,  with  copy  of  draft  annexed,  alleging  violation  of  banking 
law,  sufficient;  People  v.  Butler,  122  Mich.  39,  80  N.  W.  883,  holding  informa- 
tion good  after  verdict,  even  though  defective  in  not  stating  times  and  places 
of  former  convictions;  State  v.  Patton,  159  Ind.  251,  64  N.  W.  850,  holding 
information  alleging  that  defendant,  by  previous  appointment,  imlawfully  en- 
gaged in  fight  with  fists  for  certain  wager,  sufficient  charge  of  prize  fighting 
within  statute. 

Cited  in  footnote  to  Haughn  v.  State,  59  L.  R.  A.  789,  which  holds  following 
statutory  language  in  indictment  for  bunco  steering  insufficient. 

"What  constitutes  prise  flffltt. 

Cited  in  State  v.  Purtell,  56  Kan.  482,  43  Pac.  782,  holding  that  to  constitute 
prize  fight,  there  must  be  intent  to  use  violence  for  purpose  of  inflicting  injury. 

21  L.  R.  A.  289,  MANN-BOUDOIR  CAR  CO.  v.  DUPRE,  4  C.  C.  A.  640,  13  U.  S. 

App.  183,  54  Fed.  646. 
Transportation  on  sleeping  or  palace  car  tickets. 

Cited  in  footnote  to  Duvai  v.  Pullman's  Palace  Car  Co.  33  L.  R.  A.  715,  which 
holds  ticket  for  room  in  palace  car  train  not  contract  to  carry  over  particular 
route. 
Liability  for  loss  of  sleeping  car  passenger's  effects. 

Cited  in  footnotes  to  Pullman's  Palace  Car  Co.  v.  Adams,  45  L.  R.  A.  767, 
which  holds  sleeping  car  company  liable  for  theft  df  passenger's  property  where 
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porter  went  to  sleep  while  on  watch;  Cooney  v.  Pullman  Palace  Car  Co.  63 
L.  R.  A.  690,  which  holds  sleeping  car  company  liable  for  loss  of  passenger's 
Talise,  intrusted  to  employees  of  company;  Pullman's  Palace  Car  Co.  v.  Hunter, 
47  L.  R.  A.  286,  which  sustains  liability  for  theft  of  diamond  rings  from  woman 
while  asleep  in  sleeping  car ;  Pullman's  Palace  Car  Co.  v.  Martin,  29  L.  R.  A.  498, 
which  holds  sleeping  car  company  liable  for  property  of  passenger  stolen  by  em- 
ployee; Pullman  Palace  Car  Co.  t.  Gavin,  21  L.  R.  A.  298,  which  holds  sleeping 
car  company  liable  for  porter's  theft  of  passenger's  money;  Adams  v.  New  Jersey 
S.  B.  Co.  34  L.  R.  A.  682,  which  holds  steamboat  company  liable  for  theft  of 
money  from  clothing  of  passenger  during  night;  Pullman's  Palace  Car  Co.  v. 
Hall,  44  L.  R.  A.  790,  which  denies  liability  for  theft  of  passenger's  valise  from 
sleeping  car,  through  window. 

Cited  in  notes  (30  L.  R.  A.  161)  on  railroad  companies  as  private  carriers  in 
drawing  special  trains  or  cars;  (29  L.  ^  A.  93)  on  liability  of  bailee  for  wrong- 
ful appropriation  of  thing  bailed  by  his  servant. 

Recovery  for  mlscarrlaire  or  nervous  slioclc. 

Cited  in  Sloane  v.  Southern  California  R.  Co.  Ill  Cal.  682,  32  L.  R.  A.  197, 
44  Pac.  320,  sustaining  right  of  passenger  to  recover  for  paroxysms  of  nervous 
system  resulting  from  indignity  and  humiliation  of  being  wrongfully  ejected; 
St.  Louis  S.  W.  R.  Co.  v.  Ferguson,  26  Tex.  Civ.  App.  464,  64  S.  W.  797,  holding 
degree  of  care  requisite  in  carriers  influenced  by  presumption  of  their  knowledge 
that  people  in  delicate  condition  constantly  travel  on  their  trains. 

Cited  in  note  (32  L.  R.  A.  143)  on  recovery  of  damages  for  miscarriage. 
Mat  ten  considered  on  appeal. 

Cited  in  Walker  v.  Windsor  Nat.  Bank,  5  C.  C.  A.  429,  5  U.  S.  App.  423,  56 
Fed.  78,  referring,  without  deciding,  to  power  of  appellate  court  to  notice  omis- 
sion to  instruct  on  point  to  which  lower  court's  attention  inaptly  called  by  re- 
quest for  instructions. 

21  L.  R.  A.  298,  PULLMAN  PALACE  CAR  CO.  v.  GAVIN,  93  Tenn.  53,  42  Am. 

St.  Rep.  902,  23  S.  W.  70. 
Llabllltr  for  servant's  ivron^fnl  act. 

Approved  in  Meacham  v.  Galloway,  102  Tenn.  425,  46  L.  R.  A.  322,  73  Am. 
St.  Rep.  886,  52  S.  W.  859,  holding  hotel  proprietor  not  liable  for  loss  of  boarder's 
goods,  by  theft  or  otherwise,  unless  resulting  from  wrongful  or  negligent  act  of 
himself  or  servants. 

Cited  in  Knoxville  Traction  Co.  v.  Lane,  103  Tenn.  384,  46  L.  R.  A.  551,  53 
S.  W.  557,  requiring  common  carrier  selecting  agents  to  perform  its  contract, 
to  assume  responsibility  for  conduct  of  agents  insulting  passengers;  Voss  v. 
Wagner  Palace  Car  Co.  16  Ind.  App.  297,  43  N.  E.  20  (dissenting  opinion),  ma- 
jority holding  company  liable  for  loss  of  passenger's  cape  by  negligence  or  dis- 
honesty of  porter;  Pullman  Palace  Car  Co.  v.  Hatch,  30  Tex.  Civ.  App.  304,  70 
S.  W.  771,  holding  proof  of  perfect  watch  kept  to  prevent  theft,  and  lack  of 
proof  connecting  watchman  with  theft  of  passenger's  money,  complete  defense  to 
charge  against  sleeping  car  company  of  failure  to  exercise  reasonable  care. 

Cited  in  footnote  to  Pullman's  Palace  Car  Co.  v.  Hunter,  47  L.  R.  A.  286,  which 
sustains  liability  for  theft  of  diamond  rings  from  woman  while  asleep  in  sleeping 
car. 

Cited  in  note  (21  L.  R.  A.  291)  on  liabilities  as  to  passengers  on  sleeping  cars. 
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"Who  may  sue  for  loss  of  baarffas®* 

Cited  in  footnote  to  Jacksonville,  St.  A.  A  H.  River  R.  Co.  v.  Mitchell,  21  L.  R. 
A.  487,  which  authorizes  action  by  husband  alone  for  failure  to  deliver  wife^a 
baggage. 

21  L.  R.  A.  300,  COOLEY  v.  GOLDEN,  117  Mo.  33,  23  S.  W.  100. 
Bxtent  of  riparian  o^fvner's  title. 

Approved  in  Vogelsmeier  v.  Prendergast,  137  Mo.  288,  39  S.  W.  83,  holding 
that  title  of  owner  of  island  in  navigable  stream  extends  only  to  water's  edge; 
Cox  v.  Arnold,  129  Mo.  341,  50  Am.  St.  Rep.  450,  31  S.  W.  592;  Hahn  v.  Dawson, 
134  Mo.  591,  36  S.  W.  233;  Widdicombe  v.  Rosemiller,  118  Fed.  298;  St.  Louis, 
K.  &  N.  W.  R.  Co.  V.  St.  Louis  Union  btock  Yards  Co.  120  Mo.  552,  25  S.  W.  399, 

—  holding  that  riparian  proprietor  of  navigable  stream  owns  to  water's  edge; 
Perkins  v.  Adams,  132  Mo.  139,  33  S.  W.  778,  holding  that  riparian  owner  on 
Missouri  river  has  title  only  to  water's  edge. 

Cited  in  McBaine  v.  Johnson,  155  Mo.  201,  56  S.  W.  1031;  Moore  v.  Farmer, 
156  Mo.  47,  79  Am.  St.  Rep.  504,  56  S.  W.  493;  State  ex  rel.  Citizens'  Electric 
Lighting  &  P.  Co.  v.  Longfellow,  169  Mo.  127,  69  S.  W.  374,— holding  that 
riparian  owner  owns  to  low-water  mark  in  Missouri. 

Cited  in  notes  (42  L.  R.  A.  172)  on  title  to  land  under  water;  (38  L.  R.  A. 
849)  on  effect  of  sudden  submergence  on  title  to  land. 

—  Of  state  or  ■ubdlvlslon. 

Cited  in  Belief ontaine  Improv.  Co.  v.  Niedringhaus,  181  111.  439,  72  Am.  St. 
Rep.  269,  55  N.  E.  184,  holding  that  boundary  between  Illinois  and  Missouri  is 
center  thread  of  stream  between  Willow  Bar  island  and  Missouri  bank;  McBaine 
v.  Johnson,  155  Mo.  203,  55  S.  W.  1031,  holding  that  county  boundaries  were 
changed  by  change  of  Missouri  river  channel  in  dropping  southward. 

Title  to  island  formed  in  navigable  rlTer. 

Cited  in  Holman  v.  Hodges,  112  Iowa,  719,  58  L.  R.  A.  680,  84  Am.  St.  Rep. 
367,  84  N.  W.  950,  holding  state  to  be  owner  of  new  island  rising  in  bed  of  navi- 
gable river;  East  Omaha  Land  Co.  v.  Hanson,  117  Iowa,  100,  90  N.  W.  705, 
holding  island  springing  up  in  navigable  river,  accretion  to  soil  of  bed  of  stream, 
and  not  to  land  of  riparian  owner. 

Cited  in  footnote  to  Wallace  v.  Driver,  31  L.  R.  A.  317,  as  to  o^i'nership  of 
island  formed  in  navigable  river. 

Cited  in  note   (58  L.  R.  A.  674)   on  title  to  islands. 

Title  to  accretions  to  land. 

Cited  in  Vogelsmeier  v.  Prendergast,  137  Mo.  288,  39  S.  W.  83,  holding  that 
owner  of  island  in  navigable  river  loses  land  washed  away,  and  can  extend 
boundaries  only  by  gradual  accretion;  Tatum  v.  St.  Louis,  125  Mo.  655,  28  S.  W. 
1002,  holding  that  accretion  to  island  in  Mississippi  river  belongs  to  owner  of 
island,  not  shore;  Moore  v.  Farmer,  156  Mo,  47,  79  Am.  St.  Rep.  504,  58  S.  W. 
493,  holding  riparian  ownership  not  extended  where  accretion  to  newly  made 
island  unites  it  with  main  shore;  Glassell  v.  Hansen,  135  Cal.  551,  67  Pac.  964, 
holding  that  state  owns  accretions  to  island  in  middle  of  Sacremento  river  which 
grow  toward  mainland;  Hahn  v.  Dawson,  134  Mo.  591,  36  S.  W.  233,  holding 
island  in  Missouri  river  not  accretion  to  main  land  because  accretions  to  both 
become  united  by  change  in  river;  De  Lassus  v.  Faherty,  164  Mo.  372,  58  L.  R.  A 
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203,  64  S.  W.  183,  holding  gradual  accretions  to  shore  land  joined  to  mainland 
belongs  to  owner  of  shore  land;  McBaine  v.  Johnson,  155  Mo.  201,  55  S.  W.  1031, 
holding  title  to  accretions  to  shore  or  surveyed  lands  in  riparian  owner. 
Cited  in  note  ( 58  L.  R.  A.  205 )  on  law  of  accretions  to  shore  lands. 

21  L.  R,  A.  310,  HARDING  v.  HARDING,  144  111.  588,  32  N.  E.  2C6. 
Alimony,  etc.  —  IVlieii  w^lfe  proceeds  In  sood  fnltli. 

Approved  in  Razor  v.  Razor,  149  111.  625,  36  N.  E.  063,  sustaining  allowance  ' 
of  temporary  alimony  and  one  third  of  husband's  annual  income  for  separate 
maintenance;  Ck)oper  y.  Cooper,  185  111.  169,  56  N.  £.  1059,  Affirming  85  111. 
App.  584,  sustaining  allowance  of  $1,500  counsel  fees  and  suit  money  from  an- 
nual income  of  $250,000;  White  v.  White,  50  111.  App.  152,  sustaining  allowance 
of  $250  counsel  fees  and  $150  monthly  temporary  alimony  where  husband  worth 
$200,000;  Marney  v.  Marney,  50  111.  App.  296,  sustaining  allowance  of  $100 
counsel  fees  and  $10  weekly  temporary  alimony  from  annual  income  of  $4,500; 
Gamble  v.  Gamble,  57  III.  App.  184,  sustaining  allowance  of  $25  counsel  fees  and 
$5  weekly  temporary  alimony;  Anderson  v.  Steger,  173  111.  118,  50  N.  E.  665, 
holding  that  allowance  of  suit  money  should  be  to  wife,  not  counsel;  Lynch  v. 
Lyncxi,  99  111.  App.  459,  holding  that  allowance  for  temporary  alimony,  etc., 
should  be  to  wife  personally;  People  ex  rel,  Earle  v.  Circuit  Court,  169  111.  214, 
48  N.  E.  717,  refusing  w^rit  restraining  court  from  entering  further  orders  allow- 
ing appeal  money  and  temporary  alimony;  Earle  t.  Earle,  60  111.  App.  362,  hold- 
ing that  allowance  of  suit  money  and  temporary  alimony  rests  in  discretion  of 
court;  Cooper  v.  Cooper,  185  111.  169,  66  N.  E.  1059,  Affirming  85  111.  App.  583, 
holding  grant  of  temporary  alimony  not  affected  by  merits,  but  dependent  only 
on  good  faith;  Milliron  v.  Milliron,  9  S.  D.  183,  62  Am.  St.  Rep.  863,  68  N.  W. 
286,  holding  that  equity  may  grant  allowance  of  temporary  alimony,  etc.,  though 
allegations  of  complaint  denied;  Long  v.  Long,  78  Mo.  App.  37,  sustaining  allow- 
ance of  temporary  alimony,  etc.,  in  absence  of  statute,  though  marriage  denied; 
Arnold  v.  Arnold,  140  Ind.  201,  39  N.  E.  862,  holding  action  not  maintainable 
at  common  law  though  statute  makes  it  partake  of  nature  of  equity  suit;  Rump 
V.  Rump,  94  111.  App.  585,  holding  that  statute  gives  right  to  proceed  in  equity 
for  relief. 

Cited  in  Harding  t.  Harding,  180  111.  522,  54  N.  E.  587,  Affirming  79  111. 
App.  612,  reducing  on  later  appeal  annual  alimony  from  $6,400  to  $3,600  when 
$19,000  had  previously  been  allowed  for  temporary  alimony,  etc. 

Cited  in  footnote  to  Hite  v.  Hite,  45  L.  R.  A.  793,  which  holds  prima  facie  case 
of  marriage  made  by  wife  on  own  showing  insufficient  to  authorize  alimony. 

—  "Wlien  ywlte  ha*  property. 

Cited  in  Lumpkin  v.  Lumpkin,  78  HI.  App.  326,  sustaining  allowance  of  $250 
counsel  fees,  etc.,  and  $20  temporary  monthly  alimony;  White  v.  White,  50  111. 
App.  151,  holding  that  wife  may  have  temporary'  alimony;  Cooper  v.  Cooper,  185 
111.  169,  56  N.  E.  1059,  Affirming  85  111.  App.  583,  holding  grant  of  temporary 
alimony  proper;  DeRuiter  v.  DeRuiter,  28  Ind.  App.  22,  91  Am.  St.  Rep.  107^ 
62  N.  E.  100,  sustaining  allowance  for  attorney's  fees. 

»-.  For  custody  of  children. 

Approved  in  David  v.  David,  87  111.  App.  187,  sustaining  order  requiring  pay- 
ment for  children's  support;   Harding  v.  Harding,   180  111.  508,  54  N.  E.  587, 
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Affirming  79  111.  App.  617,  sustaining  allowance  for  support  in  part,  of  minora 
remaining  with  mother  before  she  is  awarded  custody. 

Cited  in  footnote  to  Foss  v.  Hartwell,  37  L.  R.  A.  589,  which  denies  divorced 
father's  liability  to  subsequent  husband  of  wife  for  support  of  child  surrepti- 
tiously taken  by  mother. 

21  L.  R.  A.  316,  WESTERN  R,  CO.  v.  MUTCH,  97  Ala.  194,  38  Am.  St.  Rep.  179, 
11  So.  894. 

Proximate  cause  of  Injury. 

Approved  in  Gadsden  v.  A.  Union  R.  Co.  v.  Causler,  97  Ala.  236,  12  So.  439, 
holding  riding  on  platform  not  proximate  cause  of  injury  from  backing  train 
after  passenger  alighted;  Louisville  &  N.  R.  Co.  v.  Stutts,  105  Ala.  377,  53  Am. 
St.  Rep.  127,  17  So.  29,  holding  breaking  of  stop-block  not  proximate  cause  of 
engine  plunging  oflf  trestle;  Williams  v.  Woodward  Iron  Co.  106  Ala.  259.  17 
So.  617,  holding  escape  of  car  not  proximate  cause  of  death  of  brakeman  on  an- 
other train,  where  unauthorized  party  threw  switch;  Jefferson  v.  Birmingham  R. 
A  Electric  Co.  116  Ala.  301,  38  L.  R.  A.  459,  67  Am.  St.  Rep.  116,  22  So.  646. 
holding  failure  to  prevent  trespassing  on  moving  train  not  proximate  cause  of 
injury  to  child  of  five;  Postal  Teleg.  Cable  Co.  v.  Hulsey,  132  Ala.  462,  31  So. 
627,  holding  negligent  breaking  of  leg  proximate  cause  of  rebreaking  same  while 
confined  to  bed;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott,  20  L.  R.  A.  587,  5 
C.  C.  A.  352,  12  U.  S.  App.  381,  65  Fed.  954,  holding  conductor's  statement  that 
caboose  would  not  be  changed  not  proximate  cause  of  injury  to  one  stepping  on 
same  just  as  it  was  kicked  off;  Southern  P.  Co.  v.  Yeargin,  48  C.  C.  A.  504,  109 
Fed.  443,  holding  question  for  jury  whether  failure  of  engineer  to  properly  con- 
strue message  was  sole  proximate  cause,  where  proper  headlight  was  lacking; 
Louisville  &  N.  R.  Co.  v.  Quick,  125  Ala.  562,  28  So.  14,  striking  out  allegations 
of  mental  suffering  and  exposure  as  remote  and  not  following  from  ne<rligence 
complained  of;  Perdue  v.  Louisville  &  N.  R.  Co.  100  Ala.  539,  14  So.  366,  holding 
defective  brakes  on  train  running  25  or  30  miles  an  hour  not  proximate  cause  of 
death  of  brakeman  falling  from  train ;  Decatur  Car  Wheel  &  Mfg.  Co.  v.  Mehaffey , 
128  Ala.  255,  29  So.  646,  sustaining  instruction  that  no  liability  existed,  if  other 
efficient  cause  intervened  between  alleged  negligence  and  injury;  Cole  v.  German 
Sav.  &  L.  Soc.  63  L.  R.  A.  424,  59  C.  C.  A.  602,  124  Fed.  122,  holding  burden 
upon  plaintiff,  in  action  for  personal  injury,  to  establish  that  negligence  charged 
was  proximate  cause  of  injury;  Kansas  City,  M.  &  B.  R.  Co.  v.  Foster,  134  Ala. 
254,  92  Am.  St.  Rep.  25,  32  So.  773,  overruling  motion  to  strike  from  complaint, 
in  action  for  wrongful  ejection  at  point  of  prevalence  of  yellow  fever,  allegations 
of  fear  on  that  account,  on  ground  that  fear  is  natural  sequence  of  ejection  at 
such  point. 

21  L.  R,  A.  319,  HOLYOKE  &  S.  H.  F.  ICE  CO.  v.  AMSDEN,  55  Fed.  693. 
Bxemptlon  from  arrest. 

Cited  in  footnote  to  Monroe  v.  Atkinson,  52  L.  R.  A.  189,  which  denies  privi- 
lege from  arrest  to  owner  of  libeled  vessel  going  to  court  at  request  of  purchaser, 
under  contract  for  sale  free  from  liens. 
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21  L.  R.  A.  321,  BROWN  v.  CORIELL,  50  N.  J.  Eq.  753,  35  Am.  St.  Rep.  7S9, 

26  Atl.  915. 
Defenses  on  mortsave  forecloanre. 

Cited  in  McMichael  v.  Webster,  67  N.  J.  Eq.  302,  73  Am.  St.  Rep.  630,  41 
Atl.  714,  holding  waste  by  mortgagee  while  in  possession  in  another  right,  no 
defense;  McMichael  v.  Webster,  57  N.  J.  Eq.  302,  73  Am.  St.  Rep.  630,  41  Atl. 
714,  holding  claim  for  use  and  occupation  against  mortgagee  remaining  in  posses- 
sion after  conveyance  to  mortgagor,  not  defense. 

Cited  in  footnote  to  Price  v.  Ward,  46  L.  R.  A.  459,  which  denies  adminis- 
trator's right  to  sue  to  redeem  from  mortgage,  land  in  other  state,  by  setting 
off  waste  o^mmitted  by  mortgagee  in  possession. 

21  L.  R.  A.  328,  POWER  v.  BOWDLE,  3  N.  D.  107,  44  Am.  St.  Rep.  611,  54 

N.  W.  404. 
SnAclency  of  description. 

Approved  iii  Iowa  &  D.  Land  Co.  v.  Barnes  County,  6  N.  D.  603,  72  N.  W. 
1019,  holding  description  by  symbols  invalid,  but  no  protection  to  tax-sale  pur- 
chasers who  take  title  with  notice  of  defects;  Lee  v.  Crawford,  10  N.  D.  490,  88 
N.  D.  97,  holding  description  by  symbols  insufficient  in  notice  of  sale,  and  sale 
and  tax  deed  void;  Stokes  v.  Allen,  16  8.  D.  423,  89  N.  W.  1023,  holding  descrip- 
tion by  symbols  in  assessment  defective  as  unintelligible;  Sheets  v.  Paine,  10 
N.  D.  105,  86  N.  W.  117,  holding  assessment  by  symbols  and  tax  deed  based 
thereon  void,  and  not  cured  by  oral  evidence;  Eaton  v.  Bennett,  10  N.  D.  349, 
87  N.  W.  188,  holding  assessment  fatally  defective  by  failure  to  annex  affidavit 
not  aided  by  evidence  aliunde,  and  tax  deeds  based  thereon  void;  Richardson  v. 
Simpson,  82  Md.  162,  33  Atl.  467,  holding  notice  of  tax  sale  describing  tract  as 
containing  64  acres  insufficient,  and  sale  void,  when  actually  containing  103  acres. 

Distinguished  in  Auditor  General  v.  Sparrow,  116  Mich.  586,  74  N.  W.  881, 
holding  description  by  symbols  in  assessment  roll  sufficient. 
Allearlns  title  In  answer. 

Cited  in  Betts  v.  Signor,  7  N.  D.  399,  75  N.  W.  781,  holding  counterclaim  set 
up  by  alleging  ownership  and  praying  that  title  be  quieted;  United  States  Se- 
curity &  Bond  Co.  V.  Wolfe,  27  Colo.  219,  60  Pac.  637,  suggesting  that  plea  of 
title  in  answer  would  be  affirmative  defense  requiring  reply. 
Adjudication  ns  to  liens. 

Cited  in  McHenry  v.  Kidder  County,  8  N.  D.  416,  79  N.  W.  875,  holding  that 
court  may  pass  upon  liens  derived  through  tax  sale,  but  not  others,  in  action  to . 
quiet  title;  Buxton  v.  Sargent,  7  N.  D.  512,  75  N.  W.  811,  holding  that  court 
will  pass  upon  lien  tried  by  both  parties  in  action  to  quiet  title. 
Xntnre  of  lien  npon  land. 

Cited  in  Morrison  v.  Clarksburg  Coal  &  Coke  Co.  52  W.  Va.  341,  43  S.  E.  102, 
holding  that  conveyance  of  whole  interest  in  lands,  without  limitation,  passes 
whole  interest  of  grantor  including  lien  upon  coal  previously  granted. 

21  L.  R.  A.  337,  BOHN  MFG.  CO.  v.  NORTHWESTERN  LUMBERMEN'S  ASSO. 

54  Minn.  223,  40  Am.  St.  Rep.  319,  55  N.  W.  1119. 
Boycott  and  trade  combinations. 
Approved  in  Greer,  M.  &  Co.  v.  StoUer,  77  Fed.  8,  holding  that  suspended  mem- 


444         L.  R.  A.  CASES  AS  AUTHOEITIES  [21  L.  R.  A. 

ber  seeking  restoration  must  accept  or  repudiate  contract  with  association  in  its- 
entirety;  ^tna  Ins.  Co.  v.  Com.  106  Ky.  892,  45  L.  R.  A.  362,  61  S.  W.  624, 
holding  conspiracy  to  fix  insurance  rates  not  indictable  by  statute  or  at  common 
law;  Ulery  v.  Chicago  Live  Stock  Exchange,  64  111.  App.  241,  holding  it  lawful 
for  person  or  combination  to  seek  to  raise  wages,  and  refuse  to  trade  with  mer- 
chant, and  advise  others  not  to  do  so;  New  York,  C.  &  St.  L.  R.  Co.  v.  Schaffer,. 
65  Ohio  St.  421,  62  L.  R.  A.  935,  87  Am.  St.  Rep.  628,  62  N.  E.  1036,  holding  that 
railroad  combination  may  lawfully  discharge  employee  who  has  engaged  in  strike 
or  proved  inefficient:  Master  Builders'  Asso.  v.  Domascio,  16  Colo.  App.  32,  6a 
Pac.  782,  refusing  injunction  restraining  enforcement  of  notice  to  architect  that 
members  of  association  would  refuse  to  bid  if  certain  other  bid  was  considered; 
Tanenbaum  v.  New  York  F.  Ins.  Exchange,  33  Misc.  136,  68  N.  Y.  Supp.  342,  re- 
fusing injunction  to  unlicensed  broker  against  agreement  to  pay  commissions  only 
to  brokers  licensed  by  association;  Dowries  v.  Bennett,  63  Kan.  663,  55  L.  R.  A. 
563,  footnote  p.  560,  88  Am.  St.  Rep.  256,  66  Pac.  623,  denying  right  of  one  only 
remotely  affected,  to  injunction  against  fining  or  expelling  member  for  violation 
of  by-law  as  to  dealing  with  nonmembers  or  those  dealing  with  them;  Brewster 
V.  C.  Miller's  Sons,  101  Ky.  379,  38  L.  R.  A.  508,  footnote  p.  505,  41  S.  W.  301, 
sustaining  agreement  between  undertakers  to  refuse  to  render  services  to  any- 
one failing  to  pay  bill  to  any  of  them;  West  Virginia  Transp.  Co.  v.  Standard 
Oil  Co.  60  W.  Va.  620,  66  L.'r.  A.  809,  footnote  p.  804,  88  Am.  St.  Rep.  895,  40 
S.  E.  591,  denying  right  of  action  for  effort  to  get  customers  from  rival,  and 
obtain  business  for  one's  self,  though  prompted  by  malice. 

Cited  in  Schulten  v.  Bavarian  Brewing  Co.  96  Ky.  227,  28  S.  W.  504,  requiring^ 
petition  for  criminal  conspiracy  to  show  combination  to  do  unlawful  act  and 
injury  to  person,  property,  or  business;  Bailey  v.  Master  Plumbers'  Asso.  10.? 
Tenn.  117,  46  L.  R.  A.  666,  62  S.  W.  853,  holding  by-law  illegal  whech  permits 
purchases  only  from  dealers  selling  exclusively  to  association  members;  Vegelahn 
V.  Guntner,  167  Mass.  99,  35  L.  R.  A.  724,  57  Am.  St.  Rep.  443,  44  N.  E.  1017, 
sustaining  injunction  prohibiting  patrol  in  front  of  premises  as  part  of  con- 
spiracy to  injure  business;  Foster  v.  Retail  Clerks'  International  Protective 
Asso.  39  Misc.  57,  78  N.  Y.  Supp.  860,  holding  picketing  of  store,  without  use  of 
intimidation,  threats,  or  other  than  peaceable  means,  not  illegal ;  Plant  v.  Woods, 
176  Mass.  501,  61  L.  R.  A.  343,  79  Am.  St.  Rep.  330,  67  N.  E.  1011,  granting  in- 
junction restraining  members  of  imion  from  threatening  strikes  and  boycotts  to 
induce  employers  to  discharge  help  failing  to  ask  reinstatement  in  union;  Cote 
V.  Murphy,  169  Pa.  431,  23  L.  R.  A.  138,  39  Am.  St.  Rep.  686,  28  Atl.  190,  hold- 
ing employers'  association  to  resist  demand  for  increased  wages  not  rendered  un- 
lawful by  notice  that  members  will  withdraw  patronage  from  wholesalers  selling- 
to  persons  acquiescing  in  such  increase;  Longshore  Printing  Co.  v.  Howell,  26 
Or.  543,  28  L.  R.  A.  472,  46  Am.  St.  Rep.  640,  38  Pac.  647,  holding  strike  not 
per  8€  illegal,  and  agreement  to  quit  employer  lawful ;  Gray  v.  Building  Trades 
Council,  63  L.  R.  A.  757,  holding  strike  to  secure  better  wages,  or  otherwise  bet- 
ter condition  of  strikers,  not  unlawful;  Longshore  Printing  Co.  v.  Howell,  26 
Or.  554,  28  L.  R.  A.  476,  46  Am.  St.  Rep.  640,  38  Pac.  547,  holding  that  complaint 
alleging  conspiracy  should  state  facts  justifying  relief  asked,  not  conclusions; 
Macaulej'  Bros.  v.  Tierney,  19  R.  I.  261,  37  L.  R.  A.  460,  footnote  p.  455,  61  Am. 
St.  Rep.  770,  33  Atl.  1,  holding  law^ful,  agreement  by  members  of  association  of 
plumbers  not  to  deal  with  wholesalers  selling  to  nonmembers;  Jackson  v.  Stan- 
field,  137  Ind.  615,  23  L.  R.  A.  596,  footnote  p.  588,  36  N.  E.  345,  holding  com- 
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bination  of  retail  lumber  dealers  to  destroy  business  of  brokers  by  compelling 
refusal  of  sales  to  them,  actionable;  Brown  v.  Jacob's  Pharmacy  Co.  115  Ga.  450, 
57  L.  R,  A.  554,  90  Am.  St.  Rep.  126,  41  S.  E.  553,  granting  injunction  restrain- 
ing members  of  combination  from  compelling  dealer  to  sell  at  fixed  prices  or, 
upon  refusal,  to  prevent  wholesalers  selling  to  him;  Continental  Ins.  Co.  v. 
Underwriters,  67  Fed.  317,  holding  association  of  fire  underwriters  for  purpose 
of  r^;ulation  of  rates,  and  nonintercourse  with  nonmembers,  not  illegal;  Straus 
V.  American  Publishers'  Asso.  177  N.  Y.  473,  64  L.  R.  A.  718,  101  Am.  St.  Rep. 
819,  69  N.  E.  1107  (dissenting  opinion),  holding  association  of  publishers,  agree- 
ing not  to  sell  books  to  dealers  suspected  of  selling  below  copyright  price,  illegal. 

Cited  in  footnotes  to  Doremus  v.  Hennessy,  43  L.  R.  A.  797,  which  holds  mem- 
bers of  trade  association  combining  to  prevent  other  persons  dealing  with  non- 
member  liable  for  resulting  injury;  Hartnett  v.  Plumber's  Supply  Asso.  38  L. 
R.  A.  194,  which  holds  plumbers'  supply  association  subject  to  quo  warranto  for 
assuming  to  prevent  giving  credit  by  members  to  delinquent  dealer;  Gatzow  v. 
JBuening,  49  L.  R.  A.  475,  which  holds  by-law  of  liverymen's  association,  pro- 
hibiting furnishing  hearse  or  carriages  to  nonunion  liverymen,  illegal;  Ertz  v. 
Produce  Exchange,  51  L.  R.  A.  825,  which  holds  produce  exchange  discriminating 
against  nonmembers  and  controlling  delivery  of  goods,  an  illegal  combination. 

Cited  in  note  (62  L.  R.  A.  675,  678,  702,  712,  728)  on  effect  of  bad  motive  to 
make  actionable  what  would  otherwise  not  be. 

Distinguished  in  Ertx  v.  Produce  Exchange,  79  Minn.  144,  48  L.  R.  A.  02,  foot- 
note p.  90,  79  Am.  St.  Rep.  433,  81  N.  W.  737,  holding  malicious,  conspiracy  to 
injure  dealer  by  inducing  other  people  not  to  deal  with  him;  Hopkins  v.  Oxley 
Stave  Co.  28  C.  C.  A.  106,  49  U.  S.  App.  709,  83  Fed.  919,  holding  combination 
to  compel  manufacturing  cooper  to  discontinue  hooping  machine  by  boycott,  ac- 
tionable; Ferd  Heim  Brewing  Co.  v.  Belinder,  97  Mo.  App.  69,  71  S.  W.  691, 
holding  agreement  by  breweries  not  to  sell  to  debtors  of  parties  thereto,  unlaw- 
ful; Walsh  V.  Association  of  Master  Plumbers,  97  Mo.  App.  293,  71  S.  W.  455, 
holding  agreement  of  plumbers  not  to  sell  td  nonmembers,  and  to  boycott  any 
•dealer  found  so  selling,  unlawful;  Martell  v.  Wliite,  185  Mass.  262,  64  L. 
R.  A.  264,  footnote  p.  260,  69  N.  E.  1085,  sustaining  action  by  quarry  owner 
against  association  of  stone  dealers  imposing  fine  upon  members  who  deal  with 
nonmembers,  to  his  damage. 

^1  L.  R.  A.  340,  BATES  v.  AMERICAN  MORTG.  CO.  37  S.  C.  88,  16  S.  E.  883. 

Mortiswtgem  by  married  -women. 

Cited  in  American  Mortg.  Co.  v.  Owens,  18  C.  C.  A.  515,  25  U.  S.  App.  659, 
72  Fed.  221,  holding  married  woman  in  South  Carolina  incompetent  to  mortgage 
estate  to  secure  husband's  contract,  apart  from  her  separate  estate. 

Conatmctlve  notlee. 

Approved  in  American  Freehold  Land  Mortg.  Co.  v.  Felder,  44  S.  C.  481,  22  S. 
E.  598,  holding  client  bound  by  notice  to  attorney  that  wife's  mortgage  was  to 
raise  money  for  husband's  use. 

Cited  in  Richardson  v.  Penny,  6  Okla.  342,  50  Pac.  231,  stating  rule  that 
notice  to  authorized  agent  generally  binds  principal;  American  Freehold  Land 
Mortg.  Co.  V.  Whaley,  63  Fed.  747,  and  Whaley  v.  American  Freehold  Land- 
Mortg.  Co.  20  C.  C.  A.  310,  42  U.  S.  App.  90,  74  Fed.  78,  holding  agreement  be- 
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tween  lawyer  and  bank  negotiating  loan  with  mortgage  company,  without 
missions,  not  binding  on  latter,  both  companies  denying  relation  of  agency. 

Cited  in  footnote  to  Wittenbrock  v.  Parker,  24  L.  R.  A.  197,  holding  knowledge 
of  one  member  of  firm  of  lawyers  while  transacting  business  of  firm  relating 
thereto,  constructive  notice  to  other  members. 

21  L.  R.  A.  347,  FLETCHER  v.  KELLY,  88  Iowa,  475,  55  N:  W.  474. 

Later  appeal  in  Kelly  V.  Chicago,  M.  &  St.  P.  R.  Co.  93  Iowa,  443,  61  N.  W. 
957. 
Rights  under  mecluLiilcs'  Hem*. 

Approved  in  Nashua  Trust  Co.  v.  W.  S.  Edwards  Mfg.  Co.  99  Iowa,  112,  61 
Am.  St.  Rep.  226,  68  N.  W.  587,  holding  unrecorded  assignment  of  bond  and 
mortgage  effective  against  mechanic's  lien  acquired  after  such  assignment; 
Noyes  v.  Crawford,  118  Iowa,  21,  96  Am.  St  Rep.  363,  91  N.  W.  799,  as  to 
mechanic's  lien-holder  not  being  subsequent  purchaser  so  as  to  be  protected 
against  prior  unrecorded  deeds. 

Cited  in  footnote  to  Fisher  v.  Wineman,  52  L.  R.  A.  192,  which  holds  void,, 
judgment  giving  preference  to  labor  debt  over  pre-existing  lien  without  making 
lienor  party. 

Distinguished  in  Eagle  Iron  Works  v.  Des  Moines  Suburban  R.  Co.  101  Iowa, 
301,  70  N.  W.  193,  holding  that  mortgagee  could  not  object  on  foreclosure  of 
mechanic's  lien  because  sale  decreed  subject  to  lien  of  mortgage  merely. 

MoTtgWLK^m  on  bvildinffa  upon  leased  premises. 

Cited  in  footnote  to  Sanitary  District  v.  Cook,  39  L.  R.  A.  369,  which  denies, 
right  to  remove,  after  new  lease  expires,  trade  fixtures  erected  by  tenant. 

21  L.  R.  A.  354,  CARR  v.  EEL  RIVER  &  E.  R.  CO.  98  Cal.  366,  33  Pac.  213. 
Liability  for  injury  ^rhile  boardinar  or  leavinar  train. 

Cited  in  footnote  to  Ephland  v.  Missouri  P.  R.  Co.  35  L.  R.  A.  107,  which 
holds  carrier  liable  for  exclamations  of  brakeman  causing  passengers  to  jump- 
from  car  to  escape  anticipated  collision. 

Cited  in  notes  (24  L.  R.  A.  711)  on  duty  of  carrier  permitting  cars  to  become 
overcrowded;    (42  L.  R.  A.  293)   on  starting  car  before  passenger  is  seated. 
Contributory  nearliffence  in  arettinar  on  or  off  train. 

Approved  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Hughes,  55  Kan.  500,  40  Pac  919^ 
holding  alighting  from  slowly  moving  train  upon  request  of  conductor  not  neg- 
ligence per  86 ;  Mahar  v.  New  York  C.  &  H.  R.  R.  Co.  5  App.  Div.  35,  39  N.  Y» 
Supp.  63,  holding  attempt  to  alight  from  slowly  moving  train  not  negligence- 
per  ae. 

Cited  in  footnotes  to  Distler  v.  Long  Island  R.  Co.  35  L.  R.  A.  762,  which 
holds  stepping  from  station  platform  onto  slowly  moving  train  not  negligence 
per  se;  Odom  v.  St.  Louis  S.  W.  R.  Co.  23  L.  R.  A.  162,  which  holds  stepping^ 
off  car  which  starts  after  steps  reached  not  negligence;  Howell  v.  Illinois  C.  R. 
Co.  36  L.  R.  A.  545,  which  holds  thirteen-year-old  boy  negligent  in  trying 'to  get 
off  train  moving  20  miles  an  hour;  Boggess  v.  Chesapeake  &  O.  R.  Co.  23  L.  R. 
A.  777,  which  holds  jumping  from  train  justified  by  conductor's  threat  to  eject 
if  person  does  not  jump;  Woolsey  v.  Chicago,  B.  &  Q.  R.  Co.  25  L.  R.  A.  79^ 
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which  holds  negligent,  one  jumping  from  freight  locomotive  to  avoid  apprehend- 
ed arrest;  Cicero  &  P.  Street  R.  Co.  v.  Meixner,  31  L.  R.  A.  331,  which  holds 
getting  on  or  off  electric  car  while  in  motion  not  negligence  per  se;  Brashear 
v.  Houston  C.  A.  &  N.  R.  Co.  28  L.  R.  A.  811,  which  sustains  right  of  recovery 
of  passenger  going  on  platform  with  intent  to  get  off,  when  thrown  off  by  sud- 
den increase  of  speed;  Watkins  v.  Birmingham  R.  &  Electric  Co.  43  L.  R.  A. 
297,  which  holds  getting  on  lower  step  of  car  while  slowing  up  at  street  crossing, 
with  intention  of  getting  off,  not  negligence  per  se;  Poole  v.  Consolidated  Street 
R.  Co.  25  L.  R.  A.  744,  which  holds  alighting  from  car  at  pleasure  resort  station 
on  opposite  side  to  that  prepared  not  negligence  per  se;  Jefferson  v.  Birmingham 
K.  &  Electric  Co.  38  L.  R.  A.  458,  which  denies  liability  for  injury  to  child  get- 
ting on  slowly  moving  dummy  car  in  city;  Jones  v.  New  York  C.  &,  H.  R.  R.  Co. 
41  L.  R.  A.  400,  which  denies  right  of  one  attempting  to  enter  car  of  mixed 
train  at  distance  from  station,  to  recover  for  injury  from  suaden  jolting  of  car 
in  coupling. 

'Wlio  are  jfmmmengeru. 

Cited  in  note  (24  L.  R.  A.  521)  as  to  when  person  who  has  started  for  train 
becomes   passenger. 

21  L.  R.  A.  366,  ELMORE  v.  JOHNSON,  143  111.  513,  36  Am.  St  Rep.  401, 

32  N.  E.  413. 
DeAlii&sa  betvveen  attorney  and  client. 

Approved  in  Herr  v.  Payson,  157  111.  252,  41  N.  E.  732,  holding  attorney 
not  precluded  from  purchasing  client's  property  at  public  sale  by  retain?r  in 
another  action;  Dockery  v.  McLellan,  93  Wis.  390,  67  N.  W.  733,  holding  at- 
torney not  boimd  to  show  fairness  of  contract  made  with  client  while  dealing 
at  arm's  length;  Ross  v.  Payson,  160  HI.  359,  43  N.  E.  399,  holding  that  at- 
torney receiving  deed  from  wasteful  client  must  establish  its  fairness,  etc.; 
United  States  v.  CoflSn,  83  Fed.  344,  holding  attorney  must  show  fairness  in 
transaction  with  client  whereby  he  gains  an  advantage;  French  v.  Cunningham, 
149  Ind.  637,  49  N.  £.  797,  holding  attorney  must  show  fairness  of  contract  for 
compensation,  made  while  relation  of  attorney  and  client  existed;  Cassem  v. 
Heustis,  201  111.  232,  94  Am.  St.  Rep.  160,  66  N.  E.  283,  holding  oral  agreement 
permitting  retention  of  property  for  services  not  enforceable  against  client  after 
bill  has  been  paid. 
Eividence  of  property  -ralne  In  damage  action. 

Cited  in  Chicago  v.  Baker,  30  C.  C.  A.  366,  58  U.  S.  App.  669,  86  Fed.  755,. 
holding  proof  of  decrease  of  rental  value  of  neighboring  property  inadmissible 
as  to  damages  by  closing  of  street.   ' 

21  L.  R.  A.  373,  PEORIA  GASLIGHT  &  COKE  CO.  v.  PEORIA  TERMINAL  R. 
CO.   146  111.  372,  34  N.  E.  550. 

Evidence  as  to  -ralne. 

Approved  in  Lyon  v.  Hammond  &  B.  I.  R.  Co.  167  111.  529,  47  N.  E.  775,. 
holding  price  paid  by  another  company  for  right  of  way  not  competent  on 
question  of  value;  Illinois,  I.  &  M.  R.  Co.  v.  Humiston,  208  111.  106,  69  N.  E, 
880,  holding  price  paid  for  other  land  similarly  located,  by  railroad  company 
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upon  taking  by  eminent  domain,  inadmissible  in  estimating  damages  for  tak- 
ing of  particular  piece. 

Cited  in  Walker  v.  People,  192  111.  110,  61  N.  E.  489,  holding  that  fair  market 
value  of  stocks  is  not  what  it  would  bring  at  forced  sale;  Lanquist  y.  Chicago, 
200  111.  72,  65  N.  E.  681,  holding  price  paid  by  owner  seven  years  before  in- 
admissible upon  question  of  value;  Chicago  v.  Baker,  30  C.  C.  A.  366,  58  U.  S. 
App.  569,  86  Fed.  755,  holding  decrease  of  rental  value  of  neighboring  property 
inadmissible  on  question   of   damages. 

Distinguished  in  Seaverns  v.  Lischinski,  82  111.  App.  301,  holding  that  bill  of 
exceptions  must  contain  all  the  evidence  and  must  purport  to  do  so;  St.  Louis 
Terminal  R.  Co.  v.  Heiger,  139  Mo.  320,  40  S.  W.  947,  holding  testimony  as  to 
value  of  land  inadmissible  when  based  partly  on  recent  purchases. 

Restrictions  on  Jury  In  determining  -ralne. 

Cited  in  Chicago,  R,  I.  &  P.  R,  Co.  v.  Farwell,  60  Neb.  325,  83  N.  W.  71,  hold- 
ing that  jury  may  base  verdict  on  observations  at  locus  in  quo  in  connection  with 
other  evidence;  Bigelow  v.  Draper,  6  N.  D.  173,  69  N.  W.  570,  holding  that 
verdict  as  to  land  value,  based  on  inspection,  must  be  within  limits  of  other 
evidence.  . 

Cited  in  note   (42  L.  R.  A.  389)   on  view  by  jury. 

21  L.  R.  A.  377,  DANIELS  v.  HATHAWAY,  65  Vt.  247,  26  Atl.  970. 
liiablllty  of  to-wnu  and  ofllcera  for  injuries  on  hiarhiray. 

Approved  in  Bates  v.  Horner,  65  Vt.  474,  22  L.  R.  A.  828,  27  Atl.  134,  hold- 
ing municipal  officer  not  liable  for  injury  through  fright  of  horse  by  stone 
crusher;  Moody  v.  Bristol,  71  Vt.  476,  45  Atl.  1038,  holding  town  not  liable 
for  injury  through  want  of  railing  at  dangerous  point,  other  than  bridge  or 
culvert. 

21  L.  R.  A.  380,  Re  JOHNSON,  98  Cal.  531,  33  Pac.  460. 
Validity  and  effect  of  adoption. 

Cited  in  Re  McKeag,  141  Cal.  409,  99  Am.  St.  Rep.  80,  74  Pac.  1039,  holding 
that,  court  having  obtained  jurisdiction  of  parties,  failure  of  judge  to  examine 
them  is  error  of  procedure  merely,  which  cannot  affect  validity  of  adoption. 

Cited  in  footnotes  to  Schiltz  v.  Roenitz,  21  L.  R.  A.  483,  which  requires  notice 
to  parent  of  proceedings  for  adoption  of  child,  based  on  abandonment;  Van  Matre 
V.  Sankey..  23  L.  R.  A.  665,  which  authorizes  descent  of  land  to  child  adopted  in 
other  state. 

21  L.  R.  A.  387,  GORDON  v.  GORDON,  141  111.  160,  33  Am.  St.  Rep.  294,  30 

N.   E.  446. 
Remarriage  before  diasolntion  of  former  marriairo* 

Cited  in  Schmisseur  v.  Beatrie,   147   111.  214,  35  N.   E.  525,  holding  second 
marriage  void  when  either  party  has  undivorced  former  husband  or  wife  still 
living. 
Riffht   of   defenae. 

Approved  in  People  ea?  rel.  Crymble  v.  Horton,  46  111.  App.  438,  holding  that 
right  to  defend  and  appeal  cannot  be  denied  because  in  contempt  for  nonpayment 
of  alimony;  McMakin  v.  McMakin,  68  Mo.  App.  61,  and  Bachelor  v.  Bachelor, 
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30  Wash.  041,  71  Pac.  193,  holding  failure  to  pay  alimony  does  not  justify 
striking  out  answer;  Ward  v.  Ward,  70  Vt.  433,  41  Atl.  435,  holding  right  to 
defend  parental  rights  in  person  or  by  counsel  not  lost  because  of  constructive 
<!onten]pt;  Kripner  v.  Lincoln,  54  111.  App.  678,  holding  defense  permitted  as 
though  plea  unverified  where  defendant  denies  verification. 

Cited  in  Larson  v.  Larson,  9  S.  D.  3,  67  N.  W.  842,  holding  that  answer  and 
cross  bill  cannot  be  dismissed  on  failure  to  pay  alimony,  when  order  served  only 
on  counsel. 

21  L.  R.  A.  391,  HUTCHINSON  v.  ULRICH,  145  111.  336,  34  N.  E.  556. 
Rifflits  under  restrictions  In  bvlldlns  covenant*. 

Approved  in  Postal  Teleg.  &  Cable  Co.  v.  Western  U.  Teleg.  Co.  155  111.  348, 
40  N.  £.  587,  holding  that  covenant  against  leasing  offices  to  another  tele- 
graph company  will  not  prevent  such  company  purchasing  fee,  subject  to  leases, 
from  using  building  for  its  offices;  Star  Brewery  Co.  v.  Primas,  163  111.  659, 
45  N.  E.  145,  granting  injunction  against  breach  of  clause  providing  that  grantee 
shall  not  use  for  saloon,  as  valid  n^^tive  covenant;  Ewertsen  v.  Gerstenberg, 
186  111.  349,  51  L.  R.  A.  312,  57  N.  E.  1050,  holding  grantee  bound  by  knowledge 
of  building  restrictions  not  expressly  referred  to  in  his  deed;  Hays  v.  St.  Paul 
M.  E.  Church,  196  111.  636,^63  N.  E.  1040,  holding  party,  not  grantor,  seeking 
to  enforce  building  restriction,  must  show  intention  to  benefit  her  property  by 
deed  itself;  Clark  v.  McGee,  159  111.  524,  42  N.  E.  965,  holding  covenant  restrict- 
ing building  on  lot,  intended  to  benefit  another  retained  by  grantor,  inures  to 
benefit  of  grantee  of  retained  lot. 

Cited  in  Skillman  v.  Smatheurst,  57  N.  J.  Eq.  6,  40  Atl.  855,  holding  condi- 
tion restricting  building  to  "private  dwelling"  violated  by  erection  of  flat- 
house  adapted  for  three  families;  Stone  v.  Pilsbury,  167  Mass.  337,  45  N.  £. 
768,  holding  restriction  that  building  be  maintained  as  "single  dwelling"  not 
violated  by  using  it  for  treatment  of  liquor  habit,  etc.;  McMurtry  v.  Phillips 
Invest.  Co.  103  Ky.  313,  40  L.  R.  A.  491,  footnote  p.  489,  45  S.  W.  96,  holding 
apartment  house  for  residence  purposes  not  breach  of  condition  against  using 
property  for  other  than  residence  purposes;  Frantz  v.  Weaver,  20  Lane.  L.  Rev. 
334,  construing  condition  that,  nothing  less  than  two-story  brick  building  should 
be  erected  upon  land  granted,  to  permit  erection  of  one-story  brick  church; 
Wakefield  v.  Van  Tassell,  202  111.  48,  65  L.  R.  A.  515,  95  Am.  St.  Rep.  207, 
66  N.  E.  830,  sustaining  condition  in  deed  of  small  parcel  of  land,  that  no  grain 
elevator  should  ever  be  erected  thereon,  as  not  unreasonable  or  against  public 
policy. 

Cited  in  footnotes  to  Peabody  Heights  Co.  v.  Willson,  36  L.  R.  A.  393,  which 
holds  covenant  for  vendee  that  houses  shall  be  built  according  to  approved 
designs  not  strictly  enforceable  as  to  rebuilding  structure  destroyed;  Summers 
V.  Beeler,  48  L.  R.  A.  54,  which  holds  restriction  in  deed  as  to  building  line  not 
available  to  prior  grantee  of  other  lot. 

21  L.  R.  A.  394,  LANCASTER  COUNTY  v.  HOLYOKE,  37  Neb.  328,  55  N.  W. 

950. 
NcceMilty  or  propriety  of  Inquest. 

Cited  in  footnote  to  Smalls  v.  State,  40  L.  R.  A.  369,  which  holds  verdict  of 
coroner's   jury  advisory  only,  and  not   reviewable. 
L.  R.  A.  Au.— Vol.  III.— 29. 
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Cited  in  note  (31  L.  R.  A.  540)  on  power  of  coroner  to  order  post  mortem 
examination. 

21  L.  R.  A.  399,  LOWENBERG  v.  GREENEBAUM,  99  Cal.  162,  37  Am.  St.  Rep. 

42,  33  Pac.  794. 
"What  comstttatea  property. 

Cited  in  Bank  of  California  v.  San  Francisco,  142  Cal.  290,  64  L.  R,  A.  924, 
100  Am.  St.  Rep.  130,  75  Pac.  832  (dissenting  opinion),  majority  sustaining 
taxation  of  corporate  franchises  as  property. 

Cited  in  footnote  to  Cleveland  Nat.  Bank  v.  Morrow,  38  L.  R.  A.  758,  which 
holds  perpetual  scholarship  in  college  in  consideration  of  donation  not  property 
subject  to  payment  of  debts. 
—  stock  exchange  seats. 

Approved  in  San  Francisco  v.  Anderson,  103  Cal.  70,  42  Am.  St.  Rep.  98, 
36  Pac.  1034,  holding  seat  in  San  Francisco  stock  and  exchange  board  not  taxa- 
ble property;  People  ex  reL  Lemmon  v.  Feitner,  66  App.  Div.  282,  67  N.  Y. 
Supp.  893,  holding  nonresident's  seat  in  New  York  stock  exchange  not  taxable, 
although  "property"  within  meaning  of  statutory  construction  law;  Baltimore 
V.  Johnson,  96  Md.  739,  61  L.  R.  A.  570,  footnote  p.  568,  54  Atl.  646,  holding 
seat  in  Baltimore  stock  exchange  not  taxable  because  not  "property"  within  bill 
of  rights  and  revenue  laws. 

Cited  in  footnote  to  Re  Page,  59  L.  R.  A.  94,  which  holds  title  to  bankrupt's 
seat  in  stock  exchange  vests  in  trustee. 

21  L.  R.  A.  402,  FRENCH  v.  STATE,  85  Wis.  400,  39  Am.  St.  Rep.  855,  55  N. 
W.  566. 

Later  appeal  in  98  Wis.  341,  73  N.  W.  991. 

Prosecution  for  adultery  in  marrying  and  living  with  defendant's  wife,  in  State 
V.  Duket,  90  Wis.  282,  31  L.  R,  A.  522,  48  Am.  St.  Rep.  928,  63  N.  W.  83. 
Trial  of  Imsaalty  iMiiie. 

Later  appeal  in  French  v.  State,  93  Wis.  326,  67  N.  W.  706,  sustaining  validity 
of  statute  providing  for  trial  of  main  issue  together  with  insanity  issue,  after 
disagreement  of  another  jury  in   special   insanity  issue. 

Cited  in  note  (38  L.  R.  A.  583)  on  insanity  after  commission  of  criminal  act. 
Presence  of  prisoner  at  trial. 

Cited  in  Hoffman  v.  State,  88  Wis.  173,  59  N.  W.  588,  permitting  amendment 
of  record  in  murder  case  to  show  defendant's  presence  during  trial;  Hughes  v. 
State,  109  Wis.  405,  85  N.  W.  333,  holding  record  in  murder  trial  sufficient 
when  showing  defendant's  presence  at  opening  of  sessions  each  day;  Kraimer  v. 
State,  117  Wis.  354,  93  N.  W.  1097,  holding  omission  of  clerk's  minutes  to 
show  presence  of  accused  in  court  at  time  verdict  was  announced,  omission 
fatal  to  judgment. 

Cited  in  note  (39  L.  R.  A.  821)  on  right  of  prisoner  to  appear  unmanacled 
at  trial. 

21  L.  R.  A.  406,  STOCKTON  SAV.  &  L.  SOC.  v.  GIDDINGS,  96  Cal.  84,  31  Am. 

St.  Rep.  181,  30  Pac.  1016. 
ESlfect  of  Indoraenient  vrlthont  reeonrae. 

Cited  in  Carroll  v.  Nodine,  41  Or.  415,  93  Am.  St.  Rep.  743,  69  Pac  51,  hold- 
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ing   that   indorsement   conveyed   title   and   implied   a   warranty   by   seller  that 
it   and   previoujs   indorsements   were  genuine. 

21  L.  R,  A.  400,  PAGE  v.  KREKEY,  137  N.  Y.  307,  60  N.  Y.  S.  R.  650,  33  Am. 

St.  Rep.  731,  33  N.  E.  311. 
BflTect  of  fraud  on  contn^ct. 

Approved  in  Williamson  v.  Lawrence,  8  Misc.  74,  28  N.  Y.  Supp.  594,  holding 
bill  of  sale  and  release  procured  from  intoxicated  person  invalid;  Hutkoff  v. 
Moje,  20  Misc.  634,  46  N.  Y.  Supp.  905,  holding  negotiable  instrument  procured 
by  fraud  void  in  hands  of  bona  fide  holder  unless  maker  guilty  of  laches. 

Cited  in  Kelley  v.  Chenango  Valley  Sav.  Bank,  21  Misc.  245,  79  N.  Y.  S.  R. 
654,  45  N.  Y.  Supp.  651,  holding  bank  liable  to  depositor  relying  upon  false 
statements  by  cashier  that  pass  book  was  upon  that  bank;  Larremore  v.  Squires, 
30  Misc.  65,  62  N.  Y.  Supp.  885,  holding  tenant  estopped  from  denying  statements 
made  by  her  in  lease  relied  upon  by  mortgagee  of  subsequent  grantee  of  premises. 

Cited  in  note  (54  L.  R.  A.  451)  on  validity  of  contract  made  with  intoxicated 
person. 

Distinguished  in  Marden  v.  Dorthy,  160  N.  Y.  49,  46  L.  R.  A.  698,  54  N.  E. 
726  (approved  in  dissenting  opinion).  Affirming  12  App.  Div.  195,  42  N.  Y.  Supp. 
827,  holding  grantor  whose  signature  was  procured  by  fraud,  but  acknowledg- 
ment forged,  not  liable  to  mortgagee  relying  on  record  without  making  inquiries 
of  owner  in  possession. 

Liability  of  surety,  generally. 

Cited  in  Rothschild  v.  Frank,  16  Misc.  622,  39  N.  Y.  Supp.  54,  holding  bond 
not  inforceable  against  sureties  relying  upon  false  statement  in  certificate  of 
trust. 

Cited  in  footnote  to  Connecticut  General  L.  Ins.  Co.  v.  Chase,  53  L.  R.  A. 
610,  which  holds  concealment  of  prior  shortage  of  agent,  fraud  releasing  sure- 
ties on  his  bond. 

^—  Ho^r  affected  by  alteration  of,  or  nomcompliance  tvith,  terms  of  con* 
tract. 

Approved  in  Livingston  v.  Moore,  15  App.  Div.  18,  44  N.  Y.  Supp.  125,  hold- 
ing surety  discharged  by  substantial  change  in  terms  of  contract  or  payment,  re- 
gardless of  injury;  Antisdel  v.  Williamson,  165  N.  Y.  375,  59  N.  £.  207,  Affirm- 
ing 37  App.  Div.  172,  55  N.  Y.  Supp.  1028,  holding  guarantor  of  bond  and  mort- 
gage discharged  by  mortgagee  extending  time  of  payment;  French  v.  Graves, 
50  App.  Div.  524,  64  N.  Y.  Supp.  74,  holding  surety  discharged  where  terms  of 
bond  altered  by  obligor  and  obligee  without  notice;  Challenge  Com  Planter  Co. 
V.  Diel,  92  Hun,  171,  36  N.  Y.  Supp.  364,  holding  surety  discharged  by  change 
of  time  of  payment  without  his  consent ;  Tradesmen's  Nat.  Bank  v.  National  Sure- 
ty Co.  169  N.  Y.  567,  62  N.  E.  670,  holding  surety  released  by  permitting  agent 
to  collect,  when  contract  imported  that  obligee  should  do  so;  American  Casualty 
Ins.  Co.  V.  Green,  70  App.  Div.  270  note,  75  N.  Y.  Supp.  407,  holding  surety 
released  by  alteration  of  arrangements  between  agent  and  company. 

Cited  in  Union  Ins.  Co.  v.  Central  Trust  Co.  157  N.  Y.  655,  44  L.  R.  A.  236, 
52  N.  E.  671,  holding  that  surety's  undertaking  cannot  be  enlarged  by  construc- 
tion or  implication;  American  Copper  Co.  v.  Lowther  25  Misc.  443,  54  N.  Y. 
Supp.  960,  holding  guarantors  liable,  they  having  assented  to  deviation  as  di- 
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rectors  of  obligor  corporation;  Smith  v.  Molleson,  148  N.  Y.  247,  42  N".  E.  669, 
stating  rule  that  surety  is  released  where  contract  is  changed,  or,  as  finally  made, 
is  not  one  which  he  guaranteed;  United  States  v.  Freel,  92  Fed.  302,  stating 
rule  that  surety  is  released  by  any  alteration  in  contract  without  his  consent; 
New  York  L.  Ins.  Co.  v.  Casey,  178  N.  Y.  390,  70  N.  E.  916  (dissenting  opinion), 
majority  holding  surety  not  discharged  by  voluntary  submission  of  grantee  for 
short  period,  to  direction  of  mortgagee  to  increase  rate  of  interest. 

Cited  in  footnote  to  Fidelity  Mut.  Life  Asso.  v.  Dewey,  54  L.  R.  A.  945,  which 
holds  sureties  on  bond  of  employee  released  by  continuing  him  in  employ  with- 
out  weekly   reports   required   by   contract. 

Distinguished  in  Shipman  v.  Kelley,  9  App.  Div.  321  41  N.  Y.  Supp.  328, 
holding  guarantor  discharged  by  extension  of  time  of  payment  without  his 
consent;  Bank  of  Buffalo  v.  Schwartz,  53  App.  Div.  522,  05  N.  Y.  Supp.  981, 
stating  rule  that  surety  is  released  by  extension  of  time  of  payment  without 
consent,   regardless  of  injury. 

AdmtaalblUty  of  corroborative  evidence. 

Approved  in  People  v.  Barberi,  149  N.  Y.  269,  52  Am.  St.  Rep.  717,  43  N. 
E.  635,  holding  exclusion  of  evidence  corroborating  interested  party  in  homicide 
case,  error,  where  trial  proceeded  upon  erroneous  theory. 

21  L.  R.  A.  416,  SPRING  VALLEY  WATERWORKS  v.  BARBER,  99  Cal.  36, 

33    Pac.    735. 
Taxation  of  corporate  franchtsea. 

Cited  in  Bank  of  California  v.  San  Francisco,  142  Cal.  287,  64  L.  R.  A.  923, 
100  Am.  St.  Rep.  130,  75  Pac.  832,  holding  taxation  of  corporate  franchises  not 
unjust  discrimination  because  corporation  is  engaged  in  business  which  indi- 
vidual might  carry  on  without  payment  of  tax. 

Cited  in  note  (57  L.  R.  A.  37)  on  taxation  of  corporate  franchises  in  United 
States. 

21  L.  R.  A.  418,  SELOVER  v.  BRYANT,  64  Minn.  434,  40  Am.  St.  Rep.  349, 

56  N.  W.  58. 
Riarht  to  impeach  oipvn  witnewi. 

Approved  in  Hall  v.  Manson,  99  Iowa,  707,  34  L.  R.  A.  211,  68  N.  \\\  922, 
holding  that  own  witness  may  be  impeached  for  contradictory  statements  while 
testifying  for  other  party;  Hays  v.  Tacoma  R.  &  Power  Co.  106  Fed.  51,  hold- 
ing that  party  surprised  by  testimony  as  to  speed  of  car  may  show  contradictory 
statements. 

Cited  in  Fall  Brook  Coal  Co.  v.  Hewson,  158  N.  Y.  152,  43  L.  R.  A.  677,  foot- 
note p.  676,  70  Am.  St.  Rep.  466,  52  N.  E.  1095,  holding  that  party  excusing 
witness  before  giving  material  testimony  may  impeach  him  when  called  for 
opposite  party;  George  v.  Triplett,  5  N.  D.  51,  63  N.  W.  891,  holding  that  party 
surprised  by  testimony  disproving  case  may  question  own  witness  as  to  contra- 
dictory statements;  Carpenter's  Appeal,  74  Conn.  436,  51  Atl.  126,  holding  it  mat- 
ter of  privilege  for  party  surprised  by  own  witness  to  question  as  to  contradictory 
statements;  People  v.  Elco,  131  Mich.  524,  94  N.  W.  1069,  holding  that  prosecu- 
tion in  criminal  case  may  show  contradictory  statements  made  by  hostile  wit- 
ness whom  they  were  compelled  by  law  to  call. 
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Cited  in  footnote  to  Fall  Brook  Coal  Co.  v.  Hewson,  43  L.  R.  A.  676,  which 
sustains  right  to  discredit  witness  put  on  stand,  but  excused  without  being  asked! 
material  questions. 

AvAllAblllty    of    aMilarnment    of    error. 

Approved  in  Cook  v.  Kittson,  68  Minn.  476,  71  N.  W.  670,  holdinjgr  assignment 
indefinite  and  insufficient  when  stating  that  court  erred  in  denying  "motion  for 
new  trial;"  First  Nat.  Bank  y.  Holan,  63  Minn.  534,  65  N.  W.  952,  holding  as- 
signment insufficient  that  "court  erred  in  denying  plaintiff's  motion  to  set  aside- 
verdict  and  grant  new  trial." 

fnportAne«  of  case  mm  determimliis  Talve  of  attorney's  •errlcea. 

Cited  in  Gorman  v.  Banigan,  22  R.  I.  29,  46  Atl.  38,  holding  that  amount 
of  property,  difficulties,  and  result  obtained  may  be  considered  in  fixing  value 
of  attorney's  services;  Tullock  v.  Mulvane,  61  Kan.  662,  60  Pac.  749,  holding^ 
that  witness  may  be  asked  hypothetical  question  as  to  value  of  attorney's  services- 
based  on  importance  of  case. 

21  L.  R.  A.  434,  HEISEN  v.  HEISEN,  145  111.  658,  34  N.  E.  597. 
ESIfect  of  lease  on  life  tenancy. 

Approved  in  Wright  v.  Stice,  173  111.  579,  51  N.  E.  71,  holding  interest  of  life 
tenant  suspended  during  term  of  lease  of  premises  accepted  by  him. 

Nntnre  of  dower  or  enrtesy  before  aaalarnment. 

Approved  in  Grubbs  v.  Leyendecker,  153  Ind.  352,  53  N.  E.  940,  holding 
widow's  right  of  dower,  unassigned,  not  life  estate,  but  chose  in  action;  Cravens. 
v.  Winzenberger,  97  111.  App.  336,  holding  dower  rignc  not  an  estate,  and  until 
petition  therefor  holder  of  fee  entitled  to  crops  and  rents;  Luttrell  v.  Boggs,. 
168  111.  363,  48  N.  £.  171,-  holding  that  husband  may  release  to  wife  his  con- 
tingent right  of  dower  and  heirship. 

AMilffnment  of  dourer  by  svardian. 

Approved  in  Sill  v.  Sill,  185  III.  609,  57  N.  E.  812,  holding  demand  upon  guard- 
ian for  dower  ineffectual  because  without  power  to  assign  dower  for  minor. 
Pnrol  evldenfse  to  -vary  ^rrltten  contract. 

Approved  in  Ryan  v.  Cooke,  172  111.  308,  50  N.  E.  213,  holding  that  sealed  con- 
tract cannot  be  changed  or  modified  by  proof,  of  subsequent  parol  agreement; 
Mumford  v.  Tolraan,  54  111.  App.  479,  holding  that  promissory  note  cannot  be 
varied  by  proof  of  contemporaneous  parol  agreement. 

21  L.  R.  A.  440,  SHAW  v.  JACOBS,  89  Iowa,  713,  48  Am.  St  Rep.  411,  56  N.  W. 

684,  55  N.  W.  333. 
GennlnencMi  of  undented  alffnature. 

Cited  in  Sawin  v.  Union  Bldg.  &  Sav.  Asso.  95  Iowa,  480,  64  N.  W.  401,  holding 
genuineness  of  signed  exhibit  attached  to  answer  not  presumed,  though  not  denied 
under  oath. 

Validity  of  banking  cnstonia. 

Cited  in  footnotes  to  Givan  v.  Bank  of  Alexandria,  47  L.  R.  A.  270,  which  holds 
sending  check  directly  to  drawee  bank  for  collection,  negligence;  Kershaw  v. 
Ladd,  44  L.  R.  A.  236,  which  holds  reasonable,  custom  of  banks  to  send  checks 
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directly  to  drawee  bank  for  collection;  State  Bank  v.  Byrne,  21  L.  R.  A.  753, 
which  holds  bank's  custom  to  receive  checks  from  depositors  as  payment  inopera- 
tive as  against  one  not  party  to  custom. 

21  L.  R.  A.  448,  GAY  v.  ESSEX  ELECTRIC  STREET  R.  CO.  159  Mass.  238,  38 

Am.  St.  Rep.  415,  34  N.  E.  186. 
lilablllty    for    Injury    to    trenpasslnar    child. 

Approved  in  Gay  v.*  Essex  Electric  Street  R.  169  Mass.  244,  34  N.  E.  258,  deny- 
ing right  to  recover  for  death  of  child  injured  by  unfastened  brake  while  playing 
on  cars  left  standing  unguarded  for  several  days  in  city  street;  Grindley  v.  Mc- 
Kechnie,  163  Mass.  495,  40  N.  E.  764,  denying  liability  of  owner  or  contractor  for 
death  of  trespassing  child  falling  into  trench;  Savannah,  F.  &  W.  R.  Co.  v. 
Beavers,  113  Ga.  413,  54  L.  R.  A.  321,  39  S.  E.  82,  holding  owner  not  liable  for 
drowning  of  child  of  six  in  excavation  on  premises;  Ritz  v.  Wheeling,  45  W.  Va. 
267,  43  L.  R.  A.  152,  31  S.  E.  993,  denying  right  of  recovery  for  drowning  of  child 
of  five  in  reservoir;  Ryan  v.  Towar,  128  Mich.  478,  55  L.  R.  A.  315,  92  Am.  St.  Rep. 
481,  87  N.  W.  644,  holding  owner  not  liable  for  injury  to  girl  of  thirteen  by  over- 
shot water  wheel;  Richards  v.  Connell,  45  Neb.  471,  63  N.  W.  916,  denying  re- 
covery for  drowning  of  child  in  pond;  Casey  v.  Maiden,  163  Mass.  508,  47  Am.  St. 
Rep.  473,  40  N.  E.  849,  denying  recovery  for  injury  to  boy  of  ten  by  falling  into 
manhole  while  walking  backward;  Holbrook  v.  Aldrich,  168  Mass.  17,  36  L.  R.  A. 
495,  60  Am.  St.  Rep.  364,  46  N.  E.  115,  denying  recovery  to  child  under  seven 
years  for  loss  of  fingers  by  interfering  with  coflFee  grinder  in  store;  McGuiness  v. 
Butler,  159  Mass.  237,  38  Am.  St.  Rep.  412,  34  N.  E.  259,  denying  recovery  to  boy 
of  nine  injured  by  interfering  with  marble  slab  on  walk. 

Cited  in  footnotes  to  George  v.  Los  Angeles  R.  Co.  46  L.  R.  A.  829,  which  de- 
nies company's  liability  to  boys  hurt  while  playing  with  trolley  car  left  in  street, 
after  loosening  brake;  Gleason  v.  Smith,  55  L.  R.  A.  622,  which  denies  liability 
for  injury  by  collision  with  team,  to  twelve-year-old  boy  using  street  as  play- 
ground; Missouri,  K.  &  T.  R.  Co.  v.  Edwards,  32  L.  R.  A.  825,  which  denies  liabil- 
ity of  railroad  company  for  injuries  to  child  playing  on  bridge  ties  in  fenced  rail- 
road yard;  Kaumeier  v.  City  Electric  R.  Co.  40  L.  R.  A.  385,  which  holds  leaving 
platform  car  without  brake  on  street  car  track  not  negligence  towards  children; 
Kopplekom  v.  Colorado  Cement  Pi-pe  Co.  54  L.  R.  A.  284,  which  holds  owner  of  un- 
inclosed  city  lot  liable  for  injury  to  young  child  by  toppling  over  of  large  cement 
pipe  used  by  children  as  plaything. 

21  L.  R.  A.  449,  COM.  v.  JOSLIN,  158  Mass.  482,  33  N.  E.  653. 
UnlaTvfiil  sale*  of  liquor. 

Cited  in  Com.  v.  Gould,  158  Mass.  507,  33  X.  E.  656,  holding  evidence  showing 
that  minor  purchased  liquor  for  sick  mother  inadmissible;  State  v.  Neal,  133  N. 
C.  691,  45  S.  E.  756,  holding  druggist  not  liable  for  act  of  clerk  in  selling  intoxi- 
cating liquor  unlawfully,  without  his  knowledge,  and  against  his  orders. 

—  Knovvledgre  of   Intended   nse. 

Approved  in  Owens  v.  People,  56  111.  App.  570,  holding  sale  of  liquor  by  drug- 
gist, under  permit  restricting  use,  legal  when  he  acted  in  good  faith;  State  v. 
Shinn,  63  Kan.  642,  66  Pac.  650,  holding  druggist  not  criminal  because  he  believed 
that  liquors  sold  were  intended  for  unlawful  use  when  in  fact  they  were  pur- 
chased for  lawful  purpose. 
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21  L.  R,  A.  454,  CRERAR  v.  WILLIAMS,  146  111.  625,  34  N.  E.  467. 
Validity  of  citarltable  trvats. 

Approved  in  Trafton  v.  Black,  187  111.  38,  58  N.  E.  292,  sustaining  validity  of 
bequest  to  executors  for  erection  of  church  buildings  upon  sites  and  of  denomina- 
tion to  be  selected  by  executors  from  those  named  in  will;  Trustees  of  Schools  v. 
Petefish,  181  111.  259,  54  N.  E.  920,  holding  that  equity  would  enforce  devise  to 
"the  school"  of  specified  town,  in  trust  for  teaching  religion  and  morals;  Hoeffer 
V.  Clogan,  171  111.  468,  40  L.  R.  A.  732,  63  Am.  St.  Rep.  241,  49  N.  E.  527,  sus- 
taining validity  of  devise  in  trust  to  religious  society  for  masses,  as  charitable 
bequest;  Morgan  v.  Grand  Prairie  Seminary,  70  111.  App.  583,  sustaining  validity 
of  bequest  for  education  of  boys  between  certain  ages,  residents  of  state,  imable 
to  eaucate  themselves;  Lackland  v.  Walker,  151  Mo.  255,  52  S.  W.  414,  holding 
that  equity  may  direct  sale  of  property  devoted  to  charity  or  modify  directions 
concerning  alienation  thereof;  Ingraham  v.  Ingraham,  169  111.  451,  48  N.  E.  561, 
holding  trust  to  accumulate  for  charitable  purposes  not  within  rule  against  per- 
petuities, in  absence  of  statute;  Alden  v.  St.  Peter's  Parish,  158  111.  637,  30  L. 
R.  A.  234,  footnote  p.  232,  42  N.  E.  392,  holding  gift  to  rector,  etc.,  of  unincor- 
porated religious  seciety  for  church  purposes,  for  charitable  use;  Re  John,  30  Or. 
616,  36  L.  R.  A.  249,  footnote  p.  242,  41  Pac.  341,  sustaining  bequest  for  mainte- 
nance of  free  public  schools;  Brigham  v.  Peter  Bent  Brigham  Hospital,  126  Fed. 
799,  holding  that  devise  to  executors  of  residue  of  estate  for  charity,  to  be  ad- 
ministered through  corporation  to  be  formed,  vests  immediately  upon  testator's 
death,  and  is  not  conditional  upon  formation  of  corporation. 

Cited  in  footnotes  to  Philadelphia  v.  Masonic  Home,  23  L.  R.  A.  545,  which 
holds  home,  open  to  Free  Masons  only,  not  exempt  as  charity;  People  ex  rel, 
EUert  V.  Cogswell,  35  L.  R.  A.  269,  which  sustains  trust  for  educating  boys  and 
girls  not  confined  to  poor  ones;  Johnson  v.  Johnson,  22  L.  R.  A.  179,  which  holds 
devise  to  trustees  for  some  charitable  purpose,  with  preference  for  something 
of  educational  nature,  bad  for  indefiniteness ;  Teele  v.  Bishop  of  Derry,  38  L. 
R.  A.  629,  which  denies  right  to  divert  fund,  bequeathed  for  building  of  chapel 
which  people  became  too  poor  to  support,  for  repair  of  neighboring  parish  church; 
People  V.  Powers,  35  L.  R.  A.  502,  which  holds  trust  to  dispose  of  property  among 
«uch  charitable  and  benevolent  institutions  as  trustee  shall  choose,  void  for  in- 
definiteness; Webster  v.  Wiggin,  28  L.  R.  A.  510,  which  holds  charitable,  gift 
to  promote  efficiency  of  public  schools;  People  ex  rel.  New  York  Inst,  for  Blind 
▼.  Fitch,  38  L.  R,  A.  691,  which  holds  incorporated  institution  for  blind,  largely 
supported  by  state,  subject  to  visitations  and  rules  of  board  of  charities. 

DlapoaitloA  of  lapsed  or  T-old  lesrades. 

Cited  in  English  v.  Cooper,  183  111.  208,  55  N.  E.  687,  Affirming  83  111.  App. 
153,  holding  that  lapsed  gifts  of  personal  property  fall  into  general  residuary 
bequest  unless  contrary  intention  appears;  Dorsey  v.  Dodson,  104  111.  App.  592, 
holding  that  lapsed  legacies  or  void  gifts  of  personalty  fall  into  general  residuary 
bequest  in  absence  of  other  intention. 
Eavltable  coaverslon. 

Approved  in  Glover  v.  Condell,  163  111.  580,  35  L.  R.  A.  367,  45  N.  E.  173, 
holding  will  directing  executors  to  pay  legacies  from  proceeds  of  real  estate,  be- 
quest of  personalty;  Nevitt  v.  Woodburn,  175  111.  382,  51  N.  E.  593,  holding 
devise  of  real  estate  to  trustees,  to  be  sold  and  proc?eds  distributed,  one  of 
money;  Dorsey  v.  Dodson,  104  111.  App.  592,  holding  devise  of  land,  to  be  con- 
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verted  into  money  and  distributed,  one  of  personalty;  English  v.  Cooper,  183 
111.  208,  55  N.  E.  687,  Affirming  83  111.  App.  153,  holding  gift  of  real  estate  to 
be  converted  into  money  for  distribution,  a  bequest  of  money;  Primm  v.  Primm,, 
111  111.  App.  247,  holding  that  direction  in  will  to  change  property  from  realty 
to  personalty  should  be  construed  as  devise  of  personal  property;  lash  v.  Lash, 
209  111.  604,  70  N.  E.  1049,  holding  that  direction  of  testator  to  sell  lands  and 
divide  proceeds  in  specified  amounts  among  children  effects  equitable  conversion; 
Dorsey  v.  Dodson,  203  111.  36,  67  N.  E.  396.  denying  application  of  doctrine  of 
equitable  conversion  when  change  from  realty  to  personalty  unnecessary  to  ac- 
complish lawful  purposes  of  will. 

21  L.  R.  A.  467,  BROWN  v.  WRIGHT,  58  Ark.  20,  22  S.  W.  1022. 
Presamptlon  as  to  forelarn  la-vr. 

Cited  in  Kennebrew  v.  Southern  Automatic  Electric  Shock  Mach.  Co.  106  Ala. 
379,  17  So.  545,  holding  that  law  of  forum  is  applied  in  absence  of  proof  of  law 
of  other  siate. 

Cited  in  footnotes  to  Meuer  v.  Chicago,  M.  A  St.  P.  R.  Co.  25  L.  R.  A.  81,  which 
denies  presumption  of  similarity  between  local  laws  of  forum  and  other  state; 
Bath  Gaslight  Co.  v.  Claify,  36  L.  R.  A.  664,  which  holds  law  of  forum  will  be  ap- 
plied on  failure  to  prove  law  of  other  state;  Aslanian  v.  Dostumian,  47  L.  R.  A. 
495,  which  denies  presumption  that  law  merchant  as  to  protest  of  draft  prevails 
in  Asiatic  Turkey;  First  Nat.  Bank  v.  National  Broadway  Bank,  42  L.  R.  A.  139, 
which  denies  presumption  that  statutory  restrictions  on  alienation  of  interests 
of  cestui  que  trust  are  law  of  other  state. 

Estoppel. 

Approved  in  Martin  v.  Hickman,  64  Ark.  220,  41  S.  W.  852,  denying  ratifica- 
tion because  of  acceptance  of  advantages  by  principal  ignorant  of  facts. 

Cited  in  footnotes  to  O'Connor  v.  Clark,  29  L.  R.  A.  607,  which  holds  one  per- 
mitting another  to  have  name  and  occupation  painted  on  wagon  estopped  to 
assert  title  as  against  innocent  purchaser;  Thompson  v.  New  South  Coal  Co.  62 
L.  R.  A.  651,  which  holds  a(?ceptance  of  portion  of  purchase  money  insufficient  to 
estop  principal  from  asserting  invalidity  of  unauthorized  contract  made  by  agent* 

Cited  in  note  (22  L.  R.  A.  258)   on  estoppel  of  landowner  by  allowing  record 
title  to  remain  in  another. 
Husband  an  rvite*m  trustee. 

Cited  in  footnote  to  Steams  v.  Fraleigh,  39  L.  R.  A.  705,  which  sustains  right 
to  appoint  husband  trustee  of  property  conveyed  by  him  in  trust  for  wife  and 
children. 

21  L.  R.  A.  474,  CONLIN  v.  SAN  FRANCISCO,  99  Cal.  17,  37  Am.  St.  Rep.  17^ 

33  Pac.  753. 
Appropriations  of  public  money. 

Approved  in  Molineux  v.  State,  109  Cal.  381,  50  Am.  St.  Rep.  49,  42  Pac.  34, 
holding  retrospective  statute  providing  payment  of  interest  on  mere  moral  obli- 
gation unconstitutional;  Conlin  v.  San  Francisco,  114  Cal.  410,  33  L.  R.  A.  754, 
footnote  p.  752,  46  Pac.  279,  denying  legislative  right  to  direct  use  of  city  money 
to  pay  claim  based  on  merely  moral  obligation;  Taylor  v.  Mott,  123  Cal.  500,  56 
Pac.  256,  holding  firemen's  relief  statute  unconstitutional  as  creating  a  liability 
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not  previously  existing;  Powell  v.  Phelan,  138  Cal.  274,  71  Pac.  335,  holding: 
juror's  fee  statute  invalid  as  being  mere  legislative  gift;  Allen  v.  State  Auditors,. 
122  Mich.  328,  47  L.  R.  A.  119,  80  Am.  St.  Rep.  573,  81  N.  W.  113,  holding  joint 
resolution  providing  compensation  to  unjustly  convicted  man  invalid  as  being 
for  private  purpose. 

Cited  in  Steele  County  v.  Erskine,  39  C.  C.  A.  178,  98  Fed.  219,  sustaining 
retroactive  statute  conferring  power  on  county  to  make  contract  previously  ad- 
judged invalid. 

Cited  in  footnotes  to  Re  Stanford,  46  L.  R.  A.  788,  which  holds  statute  exempt- 
ing certain  persons  from  liability  for  inheritance  tax  invalid;  Dodge  v.  Mission 
Twp.  54  L.  R.  A.  242,  which  holds  promotion  of  construction  and  operation  of 
sugar  mills  a  private  purpose  not  authorizing  taxation;  Pritchard  v.  Magoun,.. 
46  L.  R.  A.  381,  which  authorizes  taxes  to  aid  in  building  for  highway  and  rail- 
way purposes  toll  bridge  owned  by  private  corporation;  Board  of  Education  v. 
State,  25  L.  R.  A.  770,  which  holds  unconstitutional,  act  authorizing  board  of 
education  to  levy  tax  to  pay  claim  for  which  no  obligation  exists;  Opinion  of 
Justices,  49  L.  R.  A.  564,  which  holds  legislative  right  to  appropriate  money  for 
widow,  heirs,  etc.,  of  deceased  officer  dependent  on  whether  public  good  will  be 
served;  Ingram  v.  Colgan,  28  L.  R.  A.  187,  which  upholds  bounty  for  killing 
coyotes;  State  ex  rel.  Garrett  v.  Froehlich,  61  L.  R.  A.  345,  which  holds  that 
legislature  cannot  appropriate  money  from  public  funds  to  redeem  warrants  in 
hands  of  innocent  purchasers,  issued  under  invalid  law ;  People  ex  rel.  Einsfeld 
V.  Murray,  32  L.  R.'A.  344,  which  holds  valid  law  graduating  according  to  popu- 
lation of  cities,  excise  taxes  which  are  divided  between  cities  and  state. 


21  L.  R-  A.  478,  STATE  v.  McGUIRE,  24  Or.  366,  33  Pac.  666. 
Poa»tfMiion  of  vnlavrfal  object  am  basts  of  liability. 

Approved  in  Dickhaut  v.  State,  85  Md.  463,  36  L.  R.  A.  766,  60  Am.  St.  Rep.. 
332;,  37  Atl.  21,  holding  statute  prohibiting  possession  of  game  during  certain 
months  inapplicable  to  game  law^fully  killed  in  another  state. 

Cited  in  Ex  parte  McClain,  134  Cal.  112,  54  L.  R.  A.  780,  86  Am.  St.  Rep.  243„ 
66  Pac.  69,  sustaining  ordinance  making  it  unlawful  to  have  possession  of  lot- 
tery ticket. 

Cited  in  note  (39  L.  R.  A.  591)  on  governmental  control  over  right,  of  fishery^ 

Distinguished  in  State  v.  Schuman,  36  Or.  20,  47  L.  R.  A.  155,  footnote  p.  153,. 
78  Am.  St.  Rep.  754,  58  Pac.  661,  holding  that  statute  making  it  unlawful  to  sell 
trout  applies  to  that  shipped  from  state  where  lawfully  caught. 

Denied  in  Smith  v.  State,  155  Ind.  621,  51  L.  R.  A.  409,  58  N.  E.  1044  (dis- 
senting opinion ) ,  majority  holding  possession  of  quail  during  close  season  unlaw- 
ful, though  procured  during  open  season;  Javins  v.  United  States,  11  App.  D.  C. 
351,  holding  possession  of  game  during  close  season  unlawful,  regardless  of  where 
taken  or  killed. 

21  L.  R.  A.  483,  SCHILTZ  v.  ROENITZ,  86  Wis.  31,  39  Am.  St.  Rep.  873,  56 

N.  W.  194. 
Parent'*  riirht  of  custody. 

Cited  in  Markwell  v.  Pereles,  95  Wis.  414,  69  N.  W.  798,  holding  that  father 
has  right  to  care  and  custody  of  child,  if  suitable  person;  Johnston  v.  Johnston^ 
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89  Wis.  420,  62  N.  W.  181,  holding,  if  father  unfit,  custody  may  be  awarded 
mother  or  another  in  best  interests  of  child. 
Rlffht  of  adoption. 

Cited  in  Parsons  v.  Parsons,  101  Wis.  81,  70  Am.  St.  Rep.  894,  77  N.  W.  147, 
holding  notice  to  parent  necessary  to  determine  question  of  abandonment;  Re 
McCtormick,  108  Wis.  238;  81  Am.  St.  Rep.  890,  84  N.  W.  148,  holding  adoption 
without  consent  of  living  parent  invalid  where  abandonment  not  judicially  deter- 
mined. 

Cited  in  footnote  to  Van  Matre  v.  Sankey,  23  L.  R.  A.  665,  which  authorizes 
descent  of  land  to  child  adopted  in  other  state. 

21  L.  R.  A.  487,  JACKSONVILLE,  ST.  A.  &  H.  RIVER  R.  CO.  v.  MITCHELL, 

32  Fla.  77,  13  So.  673. 
Husband's  rlffht  of  action  for  injury  to  ^rlfe. 

Disapproved  in  Aiken  v.  Southern  R.  Co.  (Ga.)  62  L.  R.  A.  669,  footnote  p. 
666,  44  S.  E.  828,  holding  mere  purchase  of  ordinary  ticket  by  husband  fer  wife 
does  not  constitute  contract  between  him  and  company,  for  her  safe  transporta- 
tion, sufficient  to  give  him  right  of  action  for  injury  to  her  from  negligence  of 
carrier. 

21  L.  R.  A.  489,  WILLIAMS  v.  VANDERBILT,  145  111.  238,  36  Am.  St.  Rep.  486, 

34  N.  E.  476, 
Construction  of  mechanic's  lien  statute. 

Approved  in  May,  P.  &  B.  Brick  Co.  v.  General  Engineering  Co.  180  111.  540, 
54  N.  E.  638,  Affirming  76  111.  App.  380,  holding  that  mechanic's  lien  must  be 
strictly  construed  because  in  derogation  of  common  law. 

Surrender   of  leased    premises. 

Approved  in  Edmonds  v.  Mounsey,  15  Ind.  App.  404,  44  N.  E.  196,  holding 
that  one  tenant  in  common  cannot  bind  cotenants  by  surrender  without  consent; 
Goldstein  v.  Reynolds,  190  111.  127,  60  N.  E.  65,  holding  party  entitled  to  in- 
struction on  his  theory  of  surrender  and  its  effect,  when  opponent  has  had  like 
instruction;  Alschuler  v.  Schiff,  164  111.  304,  45  N.  E.  424,  holding  admissible, 
evidence  tending  to  show  surrender  of  sealed  lease  and  acceptance  thereof. 

Cited  in  Perkins  v.  Potts,  52  Neb.  115,  71  N.  W.  1017,  holding  tenant's  attorn- 
ment to  third  party  void  without  landlord's  consent  by  grant  or  otherwise;  Rec- 
tor V.  Hartford  Deposit  Co.  190  111.  385,  60  N.  E.  528,  holding  surrender  of  writ- 
ten lease  may  be  by  parol*  and  inferred  from  conduct  of  parties ;  Rector  v.  Hart- 
ford Deposit  Co.  192  111.  App.  558,  stating  rule  that  surrender  of  lease  may  be 
inferred  from  conduct  of  parties;  Grommes  v.  St.  Paul  Trust  Co.  147  111.  649, 
37  Am.  St.  Rep.  248,  35  N.  E.  820,  holding  landlord  estopped  from  denying  con- 
sent to  surrender  by  creating  new  tenancy;  Palmer  v.  Myers,  79  111.  App.  412, 
holding  consent  to  surrender  of  lease  may  be  inferred  from  reletting  to  another 
after  vacation. 

Distinguished  in  Hoerdt  v.  Hahne,  91   111.  App.  521,  holding  lessee  not  dis- 
charged from  covenant  to  pay  *ent  by  landlord's  receipt  of  rent  from  assignee. 
Liability-  for  Improvements  on  leased  premises. 

Cited  in  Crandall  v.  Sorg,  198  111.  61,  64  N.  E.  769,  Reversing  99  111.  App.  29, 
holding  lessor  not  liable  to  liens  for  labor  and  material  for  improvements,  unless 
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authorizing  them;  Carey-Lombard  Lumber  Co.  v.  Jones,  IS7  111.  210,  68  N.  E. 
347,  holding  lessor's  title  subjected  to  liens  when  authorizing  erection  of  buildings 
upon  demised  premises;  Green  v.  McDonald,  76  Vt.  96,  63  Atl.  332,  denying  equit- 
able lien  in  absence  of  contract  looking  toward  it,  or  fraud  upon  which  to  base  it. 

In  reliance  on  defective  title. 

Cited  in  Butler  v.  Butler,  164  111.  180,  45  N.  E.  426,  holding  reimbursement  not 
allowed  for  improvements  while  relying  on  defective  title,  except  when  owners 
seek  equitable  relief;  Ames  v.  Witbeck,  179  111.  482,  53  N.  E.  969,  holding  good 
faith  essential  to  reimbursement  for  improvements  while  relying  on  defective 
title. 

Rlfflita  as  to  forfeiture. 

Cited  in  Crandall  v.  Sorg,  99  111.  App.  29,  holding  that  owner  of  lien  must  pay 
arrears  to  acquire  lessee's  rights  upon  forfeiture;  Morrison  v.  Smith,  90  Md.  83, 
44  Atl.  1031,  holding  landlord's  right  of  forfeiture  for  nonpayment  not  waived 
by  subsequent  receipt  of  rent. 

21  L.  R.  A.  493,  UPTON  v.  HUME,  24  Or.  420,  41  Am.  St.  Rep.  863,  33  Pac.  810. 
Libel  of  candidates  and  officers. 

Cited  in  footnotes  to  State  v.  Hoskins,  47  L.  R.  A.  223,  which  denies  privilege 
to  publication  of  charges  against  candidate  for  office  of  judge,  outside  his  judi- 
cial district;  Eikhoflf  v.  Gilbert,  51  L.  R.  A.  451,  which  denies  privilege  to  cir- 
cular to  voters  announcing  that  candidate  for  re-election  has  championed  legis- 
lation opposed  to  moral  interests  of  community;  Coffin  v.  Brown,  55  L.  R.  A. 
732,  which  denies  right  to  falsely  attack  character  of  appointee  of  governor 
to  prevent  latter's  re-election;  Wofford  v.  Meeks,  55  L.  R.  A.  214,  which  holds 
libelous,  publication  imputing  to  county  officials  prostitution  of  county  finances 
hy  awarding  contracts  to  persons  of  same  political  faith. 

Effect  of  arood  faith  on  libel. 

Cited  in  Clemmons  v.  Danforth,  67  Vt.  625,  48  Am.  St.  Rep.  836,  32  Atl. 
626,  holding  malice  rebutted  by  showing  good  faith  of  party  or  counsel  using 
libelous  words  in  judicial  proceeding;  Kansas  City  Star  Co.  v.  Carlisle,  47  C. 
C.  A.  393,  108  Fed.  354,  holding  that  punitive  damages  may  be  given  for  plea 
of  truth  not  interposed  in  good  faith. 

Cited  in  footnote  to  Brewer  v.  Chase,  46  L.  R.  A.  397,  which  sustains  lia- 
bility  of  author  of  libelous  articles  stating  that  he  is  informed   that  certain 
things  have  occurred. 
Immnnlty  of  press  from  libel. 

Cited  in  Arnold  v.  Sayings  Co.  76  Mo.  App.  181,  holding  that  press  has 
no  special  immunity  from  liability  for  libelous  publications. 

21  L.  R.  A.  600,  HOWLAND  v.  MAYNARD,   159  Mass.  434,  38  Am.  St  Rep. 

445,  34  N.  E.  515. 
Liability  for  nnanthorlsed  acts  of  commissioners. 

Cited  in  Sampson  v.  Boston,  161  Mass.  293,  37  N.  E.  177,  holding  city  not  lia- 
ble for  injury  to  workman  on  public  building,  under  commissioners'  unauthor- 
ized   contract    assuming    liability. 


460  L.  R  A.  CASES  AS  AUTHORITIES.  [21  L.  R  A. 

Libel  I  prlTlleared  publication. 

Cited  in  Conner  v.  Standard  Pub.  Co.  183  Mass.  47C,  67  N.  E.  596,  holding 
publication  of  fire  marshars  report,  including  statement  of  origin  of  firea,  privi- 
leged. 

21  L.  R.  A.  502,  WARNER  v.  CLARK,  45  La.  Ann.  863,  13  So.  203. 
SvfllcleiiGy  of  exceptions. 

Cited  in  Birba's  Succession,  48  La.  Ann.  658,  19  So.  575,  refusing  new  trial 
on  exceptions  under  general  objections,  as  not  full  and  certain. 
Necemity  of  showinir  special  damaares. 

Approved  in  Billet  v.  Times-Democrat  Pub.  Co.  107  La.  761,  58  L.  R.  A. 
66,  32  So.  17,  holding  allegation  of  special  damages  unnecessary,  as  it  may  be- 
inferred  from  words  and  circumstances;  Mequet  v.  Silverman,  52  La.  Ann.  1374, 
27  So.  885,  holding  evidence  of  special  or  specific  injury  not  essential,  though 
admissible. 
Trnth  as  defense  to  libel  or  slander. 

Cited  in  Quaid  v.  Tipton,  21  Tex.  Civ.  App.  133,  51  S.  W.  264,  holding  that 
all  elements  of  crime  must  be  fastened  upon  party  to  justify  charge  of  crime;. 
Amos  v.  Stockert,  47  W.  Va.  120,  34  S.  E.  821,  holding  that  plea  of  truth  of 
defamatory  matter  must  specify  particular  facts  relied  on. 

Cited  in   footnote  to  State  v.  Hoskins,  47   L.  R.  A.  223,  which  holds  belief 
in  truth  of  libelous  charge  no  defense. 
Malice  in  slander  and  libel. 

Cited  in  Poissenot  v.  Reuther,  51  La.  Ann.  968,  25  So.  937,  holding  employer 
liable  for  slander  uttered  while  in  heat  of  passion  over  quarrel  between 
employees;  Fellman  v.  Dreyfous,  47  La.  Ann.  910,  17  So.  422,  holding  words, 
written  or  spoken,  calculated  to  injure  another,  actionable  when  uttered  malO' 
animo, 
PriTilegred  communications. 

Cited  in  footnotes  to  Howland  v.  Maynard,  21  L.  R.  A.  500,  which  holds 
town  not  subject  to  libel  action  for  publishing  report  of  committee  as  to  manner 
in  which  contract  with  town  performed;  Sullivan  v.  Strahom-Hutton-Evans 
Commission  Co.  47  L.  R.  A.  859,  which  holds  imputation  of  evil  motives  and  dis- 
honesty in  letter  complaining  of  nonpayment  of  debt  by  third  person  through 
bank  not  privileged. 
Adniissibility  of  testimony  proT^inar  damages. 

Cited  in  Bickham  v.  Hutchinson,  50  La.  Ann.  767,  23  So.  902,  holding  that  losfr 
of  credit,  etc.,  may  be  proved,  amounting  to  gross  sum  covering  each  item;  Gra- 
ham v.  Western  U.  Teleg.  Co.  109  La.  1074,  34  So.  91,  sustaining  admissibility 
of  evidence  of  sorrow  and  mental  distress  in  action  to  recover  for  failure  to 
deliver  telegram. 

21  L.  R.  A.  516,  MUSSEY  v.  YATES,  65  Vt.  449,  27  Atl.  167. 

21  L.  R.  A.  519,  WAGNER  v.  ROCK  ISLAND,  146  111.  139,  34  N.  E.  545. 

Later  appeal  in  61  111.  App.  584,  from  allowance  of  interest  on  water  rates^ 
payment  of  which   resisted. 
"Waterworks  —'Powers   and   liabilities   of  municipality. 

Approved  in  Ysleta  v.  Babbitt,  8  Tex.  Civ.  App.  436,  28  S.  W.  702,  holding  city 
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operating  water  works  liable  for  ita  officers'  wrongful  denial  to  citizen  of  his 
proportion  of  water;  State  ex  rel.  White  v.  Barker,  116  Iowa,  104,  67  L.  R. 
A.  250,  93  Am.  St.  Rep.  222,  89  N.  W.  204,  holding  that  municipal  corporations 
have  power  to  supply  local  needs  and  conveniences  as  private  corporations; 
Xitchfield  v.  Litchfield  Water  Supply  Co.  95  III.  App.  651,  holding  that  munici- 
pality operating  water  works  does  so  as  private  corporation,  not  in  exercise  of 
sovereignty;  Chicago  v.  Selz,  S.  k  Co.  104  III.  App.  381,  holding  city  operating 
inrater  works  liable  for  negligence  as  private  corporation;  Pikes  Peak  Power 
Co.  V.  Colorado  Springs,  44  C.  C.  A.  343,  105  Fed.  11,  holding  city  bound  as  pri- 
vate corporation  on  contract  for  enlargement  of  water  system,  lighting,  etc.; 
itieker  v.  Lancaster,  42  W.  N.  C.  164,  15  Lane,  L.  Rev.  174,  7  Pa.  Super.  Ct. 
158,  Affirming  14  Lane.  L.  Rev.  399,  holding  that  city  may  operate  water-works 
system  at  a  profit,  as  private  corporation;  Illinois  Trust  &  Sav.  Bank  v.  Ar- 
kansas City,  34  L.  R.  A.  525,  22  C.  C.  A.  182,  40  U,  S.  App.  257,  76  Fed.  282, 
sustaining  power  of  city  to  contract  with  private  party  for  construction  and 
operation  of  water  works,  etc.;  Illinois  Central  Hospital  v.  Jacksonville,  61  111. 
App.  201,  holding  municipality  not  authorized  to  contract  to  furnish  water  for 
period  of  years  at  fixed  price;  St  Louis  Brewing  Asso.  v.  St,  Louis,  140  Mo. 
429,  37  S.  W.  525,  holding  that  payment  for  water  supplied  by  city  rests  on  con- 
tract, not  on  city's  taxing  power;  Illinois  Trust  &  Sav.  Bank  v.  Arkansas  City, 
^4  L.  R.  A.  531,  22  C.  C.  A.  193,  40  U.  S.  App.  257,  76  Fed.  294,  holding 
municipalities  governed  by  rules  applicable  to  private  corporations  in  exer- 
cise of  proprietary  rights  over  water  works;  Illinois  Trust  &  Sav.  Bank  v. 
Arkansas  City,  34  L.  R.  A.  525,  22  C.  C.  A.  182,  40  U.  S.  App.  257,  76  Fed.  282, 
holding  city  coimcil  may  contract  for  water  supply  for  longer  period  than  term 
of  its   members. 

Cited  in  Joliet  v.  Alexander,  194  111.  465,  62  N.  £.  861,  holding  that  indebt- 
«dnes8  incurred  for  enlargement  of  water  works  system  is  within  constitutional 
limitation. 

Cited  in  footnotes  to  Silkman  v.  Water  Comrs.  37  L.  R.  A.  827,  which  holds 
water  rents  not  taxes  entitling  users  to  notice  before  establishing;  Springfield 
F.  &  M.  Ins.  Co.  V.  Keeseville,  30  L.  R.  A.  660,  which  holds  imposition  of 
water  rents  by  city,  mode  of  taxation. 

Cited  in  note  (61  L.  R.  A.  34,  109,  113,  117)  on  establishment  and  regulation 
of  municipal  water  supply. 

-^  Banality  of  service. 

Cited  in  Danville  v.  Danville  Water  Co.  178  111.  309,  69  Am.  St.  Rep.  304, 
53  N.  E.  118,  holding  that  persons  conducting  business  of  public  nature  must 
serve  all  equally  and  at  reasonable  rates;  Carlyle  v.  Carlyle  Water,  Light  & 
P.  Co.  52  111.  App.  581,  holding  that  proprietors  of  water  supply  system  of  pub- 
lic nature  must  serve  all   on  equal   terms. 

Cited  in  footnotes  to  Ladd  v.  Boston,  40  L.  R.  A.  171,  which  upholds  re- 
moval of  water  meter,  though  fixtures  so  arranged  as  to  cost  consumer,  after 
removal,  twenty  times  as  much  as  others  pay;  Detroit  v.  Water  Comrs.-  31  L. 
R.  A.  463,  which  denies  right  to  compel  incorporated  board  of  water  commis- 
sioners to  furnish  water  free  to  house  of  correction;  Brymer  v.  Butler  Water 
Co.  36  L.  R.  A.  260,  which  holds  that  system  of  water  rates  yielding  only 
fair  profit  to  owners  after  paying  charges  should  not  be  reduced. 

Distinguished  in  Chicago  v.  Cicero,  210  111.  297,  71  N.  £.  356,  sustaining  leg- 
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islation  requiring  municipality  to  furnish  water  in  suburbs  at  same  rates  as 
those  charged  consumers  wthin  city  limits;  Powell  v.  Duluth,  91  Minn.  59,  97 
N.  W.  450,  holding  that  uniform  system  of  water  rates,  applicable  upon  same 
basis  to  all  consumers,  not  requisite. 

21  L.  R.  A.  525,  PARIS  v.  NORWAY  WATER  CO.  85  Me.  330,  35  Am.  St  Rep. 

371,  27  Atl.   143. 
"Where  'water  po^Frer  taxable. 

Approved  in  Union  Water  Power  Co.  v.  Auburn,  90  Me.  66,  37  L.  R.  A.  653^ 
60  Am.  St.  Rep.  240,  37  Atl.  331,  holding  mill  dam  and  property  on  which  located 
taxable  where  power  used,  though  located  elsewhere. 

Cited  in  footnotes  to  Amoskeag  Mfg.  Co.  v.  Concord,  32  L.  R.  A.  621,  which 
holds  value  of  water  power  apportionable  between  lands  in  different  towns  cov- 
ered by  water;  Amoskeag  Mfg.  Co.  v.  Concord,  29  L.  R.  A.  57,  which  sustains 
taxation  in  town  in  which  land  under  water  of  dam  lies,  according  to  enhanced 
value  for  furnishing  power.' 

Cited  in  note  (60  L.  R.  A.  851)  on  taxation  of  municipal  water  worka. 

Property  nature  of  tbln^rs  alllxed.  to  boU. 

Approved  in  Colorado  Fuel  &  Iron  Co.  v.  Pueblo  Water  Co.  11  Colo.  App. 
357,  53  Pac.  232,  holding  mains,  pipes,  machinery,  etc.,  realty  for  purposes 
of  taxation;  Dover  v.  Maine  Water  Co.  90  Me.  182,  38  Atl.  101,  holding  aque- 
ducts, pipes,  etc.,  of  water  company  taxable  where  laid,  though  owned  by 
nonresident  corporation. 

Cited  in  Readfield  Teleph.  &,  Teleg.  Co.  y.  Cyr,  95  Me.  293,  49  Atl.  1047,. 
holding  wires,  insulators,  etc.,  of  company,  erected  by  permission  of  authorities,, 
chattels  subject  to  execution;  Foxcroft  v.  Straw,  86  Me.  77,  29  Atl.  950,  holding 
cottage  erected  under  parol  lease  in  perpetuam  properly  assessed  to  tenant  in 
possession  as  real  estate. 

21  L.  R.  A.  528,  ROGERS  v.  DEXTER  &  P.  R.  CO.  85  Me.  372,  27  Atl.  257. 
Rl^rbtB  under  mecbanic's  lien  atatntea  ^renerally. 

Cited  in  footnotes  to  Kirchman  v.  Standard  Coal  Co.  52  L.  R.  A.  318,  which 
holds  lienor  not  estopped  to  enforce  lien  by  mistaken  statement  of  its  pay- 
ment, without  knowledge  of  other  person's  intention  to  buy  property;  Nanz  v. 
Cumberland  Gap  Park  Co.  47  L.  R.  A.  273,  which  denies  mechanic's  lien  for 
enriching  soil  and  beautifying  grounds,  including  construction  of  unimportant 
rustic  bridge. 

— •  "Wbo  are  laborers. 

Approved  in  Meands  v.  Park,  95  Me.  529,  50  Atl.  706,  holding  word  "labor" 
in  statute  refers  to  use  of  physical  force  under  another,  for  fixed  wages;  Kansas 
City  use  of  Mullins  v.  McDonald,  80  Mo.  App.  448,  holding  subcontractor  not 
entitled  to  maintain  statutory  action  as  laborer;  Blanchard  v.  Portland  &  R. 
F.  R.  Co.  87  Me.  245,  32  Atl.  890,  holding  time  keeper  who  supervises  building 
of  bridges,  at  $7  per  day,  not  "laborer"  within  statute. 

Cited  in  George  v.  Washington  County  R.  Co..  93  Me.  138,  44  Atl.  377,  holding 
laborers  of  subcontractor  included  in  statute  authorizing  laborers  of  contractor 
to  sue  company  for  wages;  Littlefield  ▼.  Morrill,  97  Me.  507,  94  Am.  St.  Rep. 
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513,  54  Atl.  1109,  holding  statute  giving  lien  on  logs  not  designed  for  protection 
of  independent  contractors. 

Cited  in  footnote  to  Little  Rock,  H.  S.  &  T.  R.  Co.  v.  Spencer,  42  L.  R.  A. 
334,  which  denies  lien  on  railroad  to  contractors  not  personally  performing 
work. 

21  L.  R.  A.  529,  FOX  v.  McDONALD,  101  Ala.  51,  46  Am.  St  Rep.  98,  13  So. 

416. 
Governor*a  po'wer  of  appointment. 

Approved  in  Atty.  Gen.  ex  ret  Maybury  v.  Bolger,  128  Mich.  360,  87  N.  W. 
366,  holding  power  of  appointment  not  essentially  executive  function,  but  con- 
ferable  on  other  departmoits  in  absence  of  constitutional  restrictions;  State 
€x  rel.  Winter  v.  Sayre,  118  Ala.  48,  24  So.  89  (dissenting  opinion),  majority 
holding  constitutional  provision  for  appointment  by  governor  of  judges  or  chan- 
cellors inapplicable  to  inferior  courts;  State  ex  reL  Trauger  v.  Nash,  66  Ohio 
St.  619,  64  N.  E.  558,  holding  appointment  by  governor  valid  as  ministerial  func- 
tion, where  legislature  directed  it  to  be  done;  State  ex  rel,  Lamar  v.  Dillon, 
32  Fla.  593,  22  L.  R.  A.  141,  14  So.  383,  holding  appointment  of  election  com- 
missioners by  legislature  valid,  as  being  not  essentially  an  executive  function; 
State  ex  rel  Atty.  Gen.  y.  Bums,  38  Fla.  405,  21  So.  290  (dissenting  opinion), 
majority  holding  appointment  of  harbor  master  by  mayor  of  Pensacola  uncon- 
stitutional, where  customarily  made  by  governor. 

Cited  in  State  ex  rel.  Little  v.  Foster,  130  Ala.  161,  30  So.  477,  holding  gov- 
ernor powerless  to  appoint  state  university  trustees  unless  permitted  by  organic 
or  statute  law. 

Cited  in  footnotes  to  State  ex  rel,  Standish  y.  Boucher,  21  L.  R.  A.  539,  which 
holdn  appointment  to  office  not  implied  function  of  governor;  Johnson  v.  State, 
38  L.  R.  A.  373,  which  holds  void,  statute  depriving  governor  of  power  to 
appoint  judges  of  inferior  court  by  changing  its  name. 

Exercise  of  different  ^royemmental  po'vreni  by  same  ollleiflil* 

Cited  in  Sisk  v.  Cargile,  138  Ala.  173,  35  So.  114,  as  to  exercise  by  officers 
in  assessment  and  collection  of  taxes,  of  ministerial  and  quasi-judicial  powers. 

Nonjndielal  powers  of  eonrts. 

Cited  in  State  ex  rel.  Godard  v.  Johnson,  61  Kan.  841,  49  L.  R.  A.  674,  foot- 
note p.  662,  60  Pac.  1068,  holding  act  creating  court  of  visitation  unconstitu- 
tional as  commingling  judicial,  legislative,  and  administrative  functions;  State 
ex  rel.  Merchants  Nat.  Bank  v.  Hull,  37  Fla.  585,  20  So.  762,  holding  clerk 
of  circuit  court  competent  by  long  usage  to  convert  perishable  property  into 
money  pending  appeal. 

Cited  in  footnotes  to  Zanesville  v.  Zanesville  Teleg.  &  Teleph.  Co.  52  L.  R. 
A.  150,  which  sustains  statute  empowering  probate  court  to  direct  mode  of 
constructing  telegraph  or  telephone  line  in  street;  Re  Davies,  56  L.  R.  A.  855, 
which  holds  supreme  court  justice  may  be  empowered  to  appoint  referee 
to  take  testimony  to  aid  in  suppressing  monopoly. 

Reoldenee  requirements. 

Cited  in  Johnson  v.  State,  132  Ala.  46,  31   So.  493,  sustaining  ordinance  re- 
quiring policeman  to  be  resident  and  elector  of  city  where  appointed. 
Cited  in  footnote  to  Gibson  v.  Wood,  43  L.  R.  A.  699,  which  holds  residence 
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in  suburb  before  annexation,  residence  within  city  for  purpose  of  determining 
•eligibility  to  city  office. 

Effect  of  Btatnte  appointing  police  commlBsloners. 

Cited  in  Oldham  v.  Birmingham,  102  Ala.  363,  U  So.  793,  holding  that  city 
may  abolish  office  of  police  sergeant  created  by  ordinance,  though  -legislature  ere- 
mites   commissioners. 


«1  L.  R.  A.  539,  STATE  ex  rel,  STANDISH  v.  BOUCHER,  3  N.  D.  389,  66  N. 

VV.   142. 
Validity  of  appointments  by  ^rovernor. 

Approved  in  State  ex  rel.  Richardson  v.  Henderson,  4  Wyo.  552,  22  L.  R. 
A.  757,  footnote  p.  751,  35  Pac,  617,  holding  no  vacancy  in  office  of  state  ex- 
aminer for  governor  to  fill,  by  adjournment  of  legislature  without  consid- 
ering nomination;  Pruitt  v.  Squires,  64  Kan.  861,  68  Pac.  643,  holding  that 
postponement  of  election  created  no  vacancy  in  sheriff's  office  within  meaning 
of  statute  authorizing  governor  to  fill  vacancies;  State  ex  rel.  Pollock  v.  Mil- 
ler, 3  N.  D.  446,  67  N.  W.  193,  holding  governor  powerless  to  remove  agricul- 
tural college  trustees  from  office  and  appoint  successors;  Atty.  (Jen.  ex  rel.  May- 
bury  V.  Bolger,  128  Mich.  360,  87  N.  W.  366,  holding  appointive  power  not  es- 
sentially executive  function,  but  conferable  on  other  departments  in  absence 
of  constitutional  restriction;  People  ex  rel.  Jlichardson  v.  Henderson,  4  Wyo. 
545,  22  L.  R.  A.  755,  footnote  p.  751,  35  Pac.  617,  denying  inherent  power  of 
executive  to  appoint  officers. 

Cited  in  State  ex  rel.  Holmes  v.  Finnerud,  7  S.  D.  244,  64  N.  W.  121,  holding 
that  governor  may  constitutionally  fill  vacancy  in  board  of  regents  for  unex- 
pired term  of  member. 

Cited  in  footnotes  to  Fox  v.  McDonald,  21  L.  R,  A.  629,  which  holds  power 
to  appoint  to  office  or  fill  vacancies  not  inherently  an  executive  function;  John- 
son V.  State,  38  L.  R.  A.  373,  which  holds  void,  statute  depriving  governor  of 
power  to  appoint  judges  of  inferior  court  by  changing  its  name;  Ijams  v. 
Duvall,  36  L.  R.  A.  127,  which  holds  vacancy  not  created  by  decision  in  con- 
tested election  case  that  judge  commissioned  was  not  elected,  and  order  for  new 
election. 

21  L.  R.  A.  650,  KULP  v.  KULP,  61  Kan.  341,  32  Pac.  1118. 
Klfect  of  bar  of  debt  on  mortffaare. 

Cited  in  Dumont  v.  Taylor,  67  Kan.  728,  74  Pac.  234,  holding  lien  of  mort- 
gage, merged  in  decree  foreclosing  it,  cannot  be  made  basis  of  second  foreclosure. 

Cited  in  footnotes  to  Mulvane  v.  Sedgley,  55  L.  R.  A.  552,  which  holds  action  " 
against  mortgagors  barred  by  bar  of  action  against  purchaser  assuming  pay- 
ment of  mortgage;  Connecticut  Mut.  L.  Ins.  Co.  v.  Dunscomb,  58  L.  R.  A.  694, 
which  holds  creditor's  right  to  enforce  policy  on  debtor's  life  not  defeated  by  bar 
of  debt  by  limitation;  Kerr  v.  Lydecker,  23  L.  R.  A.  842,  which  holds  mort- 
gage a  specialty  within  act  fixing  time  for  commencing  actions. 

Annotation  in  21  L.  R.  A.  550,  referred  to  particularly  in  Houghton  v.  Tol- 
man,  74  Vt.  469,  62  Atl.  1032,  declaring  that  bar  of  note  does  not  also  bar 
mortgage,  if  aebt  remains  unpaid. 
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Effect  of  delay  on  limitatlona. 

ApproTed  in  Travelers'  Ins.  Co.  y.  Stucki,  4  Kan.  App.  431,  46  Pac.  42,  and 
Wey  V.  Schofield,  53  Kan.  250,  36  Pac.  333,  holding  action  for  penalty  for  fail- 
ure to  discharge  mortgage  record  barred  by  laches  in  making  demand;  Fox  v. 
First  Nat.  Bank,  9  Kan.  App.  23,  57  Pac.  241,  and  West  v.  Topeka  Sav.  Bank, 
66  Kan.  527,  63  L.  R.  A.  141,  97  Am.  St.  Rep.  385,  72  Pac.  252,  holding  action 
against  stockholder  on  individual  liability  barred  by  delay  in  taking  preliminary 
steps;  Black  v.  Elliott,  63  Kan.  211,  88  Am.  St.  Rep.  239,^65  Pac.  215,  holding 
limitation  runs  upon  demand  against  decedent's  estate  after  reasonable  time, 
though  no  executor  appointed;  First  Nat.  Bank  v.  King,  60  Kan.  737,  57  Pac. 
952,  holding  limitation  not  postponed  by  creditor's  failure  to  perfect  right 
against  stockholder  for  more  than  a  year;  Harrison  v.  Masonic  Mut.  Ben.  Soc. 
59  Kan.  31,  51  Pac.  893,  holding  action  to  recover  on  policy  barred  by  statute 
for  unreasonable  delay  in  furnishing  proof  of  death. 

Redemption  by  minora. 

Cited  in  McMillan  v.  Hogan,  129  N.  C.  317,  40  S.  £.  63,  holding  minor  must 
own  property  at  time  of  sale  for  taxes  to  gain  extension  for  redemption. 

21  L.  R.  A.  559,  BLAKE  v.  BURLINGTON,  C.  R.  A  N.  R.  CO.  89  Iowa,  8,  56 

N.   W.   405. 
RidlnflT  on  'wron^  car  aa  nearligrence. 

Cited  in  footnote  to  Florida  C.  &  P.  R.  Co.  v.  Sullivan,  61  L.  R.  A.  410, 
which  denies  negligence  of  white  passenger  in  riding  in  car  set  apart  for 
negroes. 

21  L.  R.  A.  560,  HILL  v.  PIONEER  LUMBER  CO.  113  N.  C.  173,  37  Am.  St. 

Rep.  621,  18  S.  E.   107. 
Application  of  fnnda  of  Insolvent  corporations. 

Approved  in  Graham  v.  Carr,  130  N.  C.  274,  41  S.  E.  379,  holding  insolvent 
corporation  director  cannot  apply  corporate  property  to  payment  of  debts  for 
which  he  is  surety;  Stough  v.  Ponca  Mill  Co.  54  Neb.  503,  74  N.  W.  868,  hold- 
ing assets  of  insolvent  corporation  a  trust  fund  in  hands  of  directors  for  pay- 
ment of  corporate  debts;  Cooper  v.  Adel  Security  Co.  122  N.  C.  464,  30  S.  E. 
348,  holding  balance  due  on  stock  subscriptions  a  trust  fund  for  corporate  cred- 
itors and  subjected  to  payment  of  debts. 

Cited  in  Thomson-Houston  Electric  Light  Co.  v.  Henderson  Electric  Light  Co. 
116  N.  C.  119,  21  S.  E.  951,  holding  that  creditor  has  no  equitable  title  to  assets 
of  corporation,  whether  solvent  or  insolvent. 

Cited  in  note  (22  L.  R.  A.  809)  on  preferences  among  creditors  given  by 
insolvent  corporations. 

Distinguished  in  Howard  v.  Central  Tobacco  Warehouse  Co.  123  N.  C.  91, 
31  S.  E.  371,  holding  no  equities  in  favor  of  creditor  against  preference  to  presi- 
dent of  corporation,  in  absence  of  fraud. 

Denied  in  Ford  v.  Hill,  92  Wis.  193,  53  Am.  St.  Rep.  902,  66  N.  W.  115,  hold- 
ing that  insolvency  of  corporation  does  not  convert  corporate  property  into  trust 
fund,  preventing  preferences;  Merchants  Nat.  Bank  v.  Newton  Cotton  Mills,  115 
N.  C.  513,  20  S.  E.  765,  holding  that  insolvent  corporations  may  prefer  creditors 
not  officers  or  corporators,  if  without  intent  to  defraud  others. 
L.  R.  A.  Au.— Vol.  III.--30. 
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21  L.  R,  A.  663,  DAVIS  v.  LITCHFIELD,  145  111.  313,  33  N.  E.  888. 
ReasonableneMi  of  local   improTement   ordinance. 

Cited  in  Hawes  v.  Chicago,  158  111.  659,  30  L.  R.  A.  227,  42  N.  E.  373,  holding 
unreasonable,  ordinance  compelling  substitution  of  cement  for  plank  walk  erected 
six  weeks  belore  under  ordinance. 

Po-vrer  of  city  authorities  a«  to  local  lniproTeni<entB. 

Cited  in  Church  v.  People,  179  111.  206,  53  N.  E.  554,  holding  location  of  sewer 
outlet  discretionary  with  city  council. 

AucMin&enta  for  local  ImproTementn. 

Cited  in  Lightner  v.  Peoria,  150  111.  86,  37  ^.  E.  69,  holding  that  whole  cost  of 
local  improvement  may  be  assessed  upon  contiguous  property  benefited;  Wilson 
V.  Philippi,  39  W.  Va.  83,  19  S.  E.  553,  sustaining  Code  provision  permitting 
assessment  of  sidewalk  improvement  upon  adjacent  owner  who  fails  to  make  it; 
Chicago  &  A.  R.  Co.  v.  Joliet,  153  111.  652,  39  N.  E.  1077,  holding  benefits  to 
property  subjected  to  special  taxation  for  improvement  determined  by  municipal 
authority;  Rich  v.  Chicago,  152  111.  31,  38  N.  E.  255,  holding  measure  of  benefits 
determined  by  increased  value  of  property  assessed  for  local  improvements; 
Brewster  v.  Peru,  180  111.  128,  54  N.  E.  233,  holding  honest  compliance  with  legal 
requirements  necessary  in  exercising  special  taxing  powers;  West  Chicago  Park 
V.  Baldwin,  162  111.  91,  44  N.  E.  404,  holding  authority  to  improve  boulevard  con- 
fers no  power  to  levy  assessment  for  sewers,  etc.;  Chicago  v.  Blair,  149  111.  314, 
24  L.  R.  A.  415,  36  N.  E.  820,  holding  improvements  authorized  to  be  made  by 
special  assessments  or  taxation,  public  ones  only;  Storrs  v.  Chicago,  208  III.  367, 
70  N.  E.  347,  sustaining  special  assessment  for  construction  of  system  of  side- 
walks when  streets  are  not  so  separate  that  sidewalks  upon  one  do  not  benefit 
property  upon  other;  People  ex  reU  Raymond  v.  Latham,  203  111.  17,  67  N.  E. 
403,  holding  that  single  ordinance  cannot  provide  for  construction  of  number  of 
sidewalks  in  separate  neighborhoods. 

Cited  in  footnote  to  Smith  v.  Worcester,  59  L.  R.  A.  728,  which  holds  con- 
clusive, decision  of  legislature  that  land  owners  within  assessment  district  bene- 
fited by  sewer. 

Cited  in  notes  (24  L.  R.  A.  412)  on  right  to  impose  on  abutting  owners  duty  or 
expense  of  sprinkling,  sweeping,  and  cleaning  streets  or  sidewalks;  (28  L.  R. 
A.  499)  on  charging  expense  of  grading  for  sidewalk  upon  abutting  owner;  (34 
L.  R.  A.  200)    on  municipal  ta.xation  on  rural  lands  within  coiporate  limits. 

—  Aceordlnir  to  f rontagre. 

Approved  in  Chicago  &  N.  W.  R.  Co.  v.  Elmhurst,  165  111.  155,  46  N.  E.  437, 
sustaining  ordinance  for  payment  of  improvement  by  special  tax  on  contiguous 
property  in  proportion  to  frontage;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Moline,  158 
111.  73,  41  N.  E.  877,  sustaining  special  tax  of  specified  percentage  upon  right  of 
way,  though  abutting  property  assessed  by  frontage;  Chicago  &  A.  R.  Co.  v. 
Joliet,  153  111.  655,  39  N.  E.  1077,  sustaining  ordinance  assessing  cost  of  improve- 
ment upon  abutting  property  in  proportion  to  frontage. 

Cited  in  footnotes  to  Webster  v.  Fargo,  56  L.  R,  A.  156,  which  sustains  statute 
charging  entire  cost  of  paving  on  abutters  according  to  frontage ;  Ramsey  County 
v.  Rol)ert  P.  Lewis  Co.  53  L.  R.  A.  421,  which  sustains  annual  frontage  tax  on 
land  in  front  of  which  water  pipes  laid.. 
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— -  Uniformltr  tn. 

Cited  in  Ware  v.  Jerseyville,  158  111.  237,  41  N.  E.  736,  and  Scranton  ▼.  Koeh- 
ler,  14  Pa.  Super.  Ct.  7,  holding  that  frontage  assessments  for  local  improvements 
must  be  uniform;  Alfalfa  Irrig.  District  v.  Ck)llinB,  40  Neb.  425,  64  N.  W.  1086, 
holding  provision  for  uniform  taxation  not  applicable  to  assessments  for  local 
improvements;  Palmer  v.  Danville,  154  III.  166,  38  N.  E.  1067,  holding  that  tax  on 
contiguous  property  for  cost  of  sewer  should  be  uniform. 

Effect  of  amendinar  ordinance. 

Later  appeal  in  155  III.  388,  40  N.  E.  354,  holding  Validity  of  original  local 
improvement  ordinance  not  affected  by  illegal  amendment. 

21  L.  R.  A.  569,  PFINGST  v.  SENN,  94  Ky.  656,  23  S.  W.  358. 
Bnjolnlnv  threatened  nuisances. 

Cited  in  Albany  Christian  Church  v.  Wilborn,  112  Ky.  511,  66  S.  W.  285,  deny- 
injf  injunction  against  erection  of  private  stable  near  church ;  Haggart  v.  Stehlin, 
137  Ind.  68,  22  L.  R.  A.  590,  35  N.  E.  997  (dissenting  opinion),  majority  holding 
saloon  in  purely  residential  nei^^hborhood  an  actionable  nuisance. 

Cited  in  footnotes  to  Windfall  Mfg.  Co.  v.  Patterson,  37  L.  R.  A.  381,  which 
denies  right  to  enjoin  business  which  threatens  to  become  nuisance;  Chambers  v. 
Cramer,  54  L.  R.  A.  545,  which  holds  injunction  not  granted  against  what  is  not 
nuisance  per  sc,  though  it  may  become  such;  Pearce  v.  Gibson  County,  55  L.  R. 
A.  477,  which  sustains  right  to  enjoin  intended  discharge  of  waterclosets  through 
sewer  on  another's  land;  Chicago  v.  Union  Stockyards  &  Transit  Co.  35  L.  R.  A. 
281,  which  denies  right  of  city  to  remove  railroad  tracks  of  stockyards  company, 
though  nuisance  created  by  mode  of  use;  St.  Lawrence  v.  Gross,  47  L.  R.  A.  572, 
which  denies  injunction  against  removal  of  building  from  town  till  town's  in- 
debtedness paid. 

21  L.  R.  A.  572,  AMERICAN  STEAM  BOILER  INS.  CO.  v.  CHICAGO  SUGAR 

REF.  CO.  6  C.  C.  A.  336,  9  U.  S.  App.  186,  57  Fed.  294. 
Constmctlon  of  Insurance  policies. 

Cited  in  footnotes  to  Vorse  v.  New  Jersey  Plate-Glass  Ins.  Co.  60  L.  R.  A.  838, 
which  holds  breaking  of  plate-glass  window  by  explosion  of  gas  generated  by 
gasoline  used  to  clean  clothes  not  caused  by  blowing  up  of  building;  Germanla 
F.  Ins.  Co.  V.  Roost,  36  L.  R.  A.  236,  which  holds  building  destroyed  by  explosion 
of  powder  house  struck  by  lightning  not  covered  by  policy  insuring  against  light- 
ning; Hustace  v.  Phenix  Ins.  Co.  62  L.  R.  A.  651,  which  holds  fall  of  building 
caused  by  explosion  in  nearby  burning  building  not  protected  by  policy  insuring 
against  direct  loss  by  fire,  but  expressly  excepting  loss  by  explosion. 

Cited  in  note  (30  L.  R.  A.  636)  on  effect  of  riders  or  slips  attached  to  insur- 
ance policies. 

21  L.  R.  A.  580,  SHERLOCK  v.  STUART,  96  Mich.  193,  56  N.  W.  845. 
Restrictions  on  Ilaaor  tralllc. 

Approved  in  State  ex  rel.  Noble  v.  Cheyenne,  7  Wyo.  436,  40  L.  R.  A.  715,  foot- 
note p.  710,  52  Pac.  975,  holding  valid,  ordinance  giving  city  council  discretion 
as  to  issuing  licenses  in  certain  part  of  city;  O'Halloran  v.  Jackson,  107  Mich. 
140,  64  N.  W.  1046,  holding  that  legislature  may  confer  power  on  city  council  to 
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determine  where  saloons  may  be  kept;  People  v.  Blom,  120  Mich.  48,  78  K.  W. 
1015,  sustaining  ordinance  requiring  annual  license  of  $300  to  $500,  certificate 
of  character,  bond,  and  restriction  of  location. 

Cited  in  State  v.  Gerhardt,  145  Ind.  462,  33  L.  R.  A.  322,  44  N.  E.  469,  holding 
that  no  one  has  constitutional  right  to  keep  saloon;  Saginaw  v.  Circuit  Judge, 
106  Mich.  35,  63  N.  W.  986,  holding  ordinance  invalid  because  imposing  fee  on  non- 
residents only;  State  ex  rel,  Brockett  v.  Alliance,  65  Neb.  536,  91  N.  W.  387, 
holding  that  right  to  grant  or  withhold  liquor  licenses  rests  within  sound  legal 
discretion  of  city  council;  Boomershine  v.  Uline,  159  Ind.  503,  65  N.  E.  513,  hold- 
ing that  remonstrance  to  grant  qf  liquor  license  need  not  state  grounds  upon 
which  remonstrators  rely. 

Cited  in  footnote  to  Ex  parte  Sikes,  24  L.  R.  A.  774,  which  holds  prohibition 
of  sale  of  liquor  not  included  in  authority  to  "license  and  regulate." 

Distinguished  in  People  v.  Wenzel,  105  Mich.  73,  62  N.  W.  1038,  holding  liquor 
statute  not  repealed  by  implication. 


21  L.  R.  A.  593,  GRAY  v.  McWILLIAMS,  98  Cal.  157,  35  Am.  St.  Rep.  163,  32 

Pac  976. 
Baaements  as  to  sarface  'vrateni. 

Approved  in  Los  Angeles  Cemetery  Asso.  v.  Los  Angeles,  103  Cal.  467,  37  Pac 
375,  sustaining  right  to  discharge  surface  waters  over  lower  land  in  accustonK^il 
channel;  Cloverdald  v.  Smith,  128  Cal.  233,  60  Pac.  851,  holding  it  nui5i.qncc  to 
maintain  ditch  diverting  surface  waters  from  natural  flow;  Sanguinetti  v.  Pock. 
136  Cal.  469,  89  An*.  St.  Rep.  169,  69  Pac.  98,  holding  lower  owner  liable  to  uppi-r 
for  injuriously  interrupting  natural  flow  of  surface  water;  Garland  v.  Aurin,  103 
Tenn.  559,  48  L.  R.  A.  863,  footnote  p.  862,  76  Am.  St.  Rep.  699,  53  S.  W.  94(1 
denying  right  of  city  lot  owner  to  prevent  natural  flow  of  surface  water  from 
higher  ground  by  raising  surface  of  lot. 

Cited  in  Brandcnberg  v.  Zeigler,  62  S.  C.  23,  55  L.  R,  A.  417,  footnote  p.  414, 
89  Am.  St.  Rep.  887,  39  S.  E.  790,  denying  owner's  right  to  drain  surface  water 
from  pond  on  neighbor's  land  by  cutting  through  natural  rim  of  basin. 

Cited  in  footnotes  to  Gilfillan  v.  Schmidt,  31  L.  R.  A.  547,  which  sustains 
power  to  deepen  natural  line  of  drainage  of  marsh,  fed  entirely  by  surface  water; 
Franklin  v.  Durgee,  58  L.  R,  A.  112,  which  denies  right  to  fill  depressions  in  land, 
casting  surface  water  back  on  highway  to  its  injury;  St.  Paul  &  D.  R.  Co.  r. 
Duluth,  23  L.  R.  A.  88,  which  upholds  city's  right  to  continue  deposit  of  surface 
waters  on  swamp  after  its  improvement;  McAskill  v.  Hancock,  55  L.  R.  A.  738, 
which  holds  township  liable  for  causing  surface  water  to  overflow  private  prop- 
erty; Chamberlain  v.  Hemingway,  22  L.  R.  A.  45,  which  holds  sluiceway  between 
parts  of  bridge  not  water  course;  Edwards  v.  Charlotte,  C.  &  A.  R.  Co.  22  L.  R. 
A.  246,  which  holds  land  owner  entitled  to  throw  surface  water  back  on  neighbor- 
ing land;  Willitts  v.  Chicago,  B.  &  K.  C.  R.  Co,  21  L.  R.  A.  608,  which  requires 
one  changing  flow  of  surface  water  not  unnecessarily  to  injure  neighbor;  Lam- 
bert V.  Alcorn,  21  L.  R.  A.  611,  which  authorizes  deepening  of  natural  outlet  so 
as  to  drain  surface  water  pond;  Sheehan  v.  Flynn,  26  L.  R.  A.  633,  which  up- 
holds right  to  cast  surface  water  on  adjoining  land;  Albany  v.  Sikes,  26  L.  R. 
A,  653,  which  holds  no  common  law  as  to  surface  water  established  by  adjudica- 
tion before  independence  of  country;  Jacobson  v.  Van  Boening,  32  L.  R.  A.  229, 
which  holds  land  owner  liable  for  discharging  large  body  of  surface  water  on 
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another's  land,  contrary  to  natural  course  of  drainage;  Jordan  v.  Benwood,  36 
L.  R.  A.  519,  which  denies  liability  of  city  for  change  of  street  grade,  preventing 
flow  of  surface  water  from  lot;  Churchill  v.  Beethe,  35  L.  R.  A.  442,  which  sus- 
tains right  of  county  to  divert  surface  water  in  exercise  of  right  of  eminent  do- 
main; Chicago,  R.  I.  k  P.  R.  Co.  v.  Shaw,  56  L.  R.  A.  341,  which  holds  railroad 
company  liable  for  damming  back  surface  water  flowing  in  ravine  by  construction 
of  roadbed. 

Cited  in  note  (25  L.  R,  A.  527,  529,  530)  on  what  is  surface  water. 

Annotation  in  21  L.  R.  A.  593,  referred  to  particularly  in  Baltzeger  ▼.  Caro- 
lina Midland  R.  Co.  54  S.  C.  246,  32  S.  E.  358,  holding  damages  caused  by  ac- 
cumulation of  surface  water  not  actionable  unless  accumulation  becomes  nuisance 
per  se. 

Adoption  off  common  la'VF* 

Cited  in  note  (22  L.  R.  A.  506)  on  adoption  of  common  law  in  United  States. 

Municipal  liability  for  damaares. 

Cited  in  note  (23  L.  R.  A.  659)  on  damage  to  abutting  owner  by  first  grading 
and  improvement  of  street. 


21  L.  R.  A.  608,  WILLITTS  t.  CHICAGO,  B.  &  K.  C.  R.  CO.  88  Iowa,  281,  55 

N.  W.  313. 
Easenaents '  as  to  snrfface  'vrateni. 

Approved  in  Waverly  v.  Page,  105  Iowa,  231,  40  L.  R.  A.  471,  74  N.  W.  938, 
enjoining  interruption  of  natural  flow  of  surface  water  through  walled  channel 
erected  by  city;  Houghtaling  v.  Chicago  G.  W.  R.  Co.  117  Iowa,  541,  91  N.  W. 
811,  holding  railroad  company  constructing  road  across  stream  bound  to  provide 
passageway  for  water  reasonably  suflicient  to  allow  it  to  pass  without  backing 
up  to  damage  of  property. 

Cited  in  Schrope  v.  Pioneer  Twp.  Trustees,  111  Iowa,  114,  82  N.  W.  466,  refus- 
ing to  enjoin  drainage  culvert  not  increasing  water  or  diverting  natural  flow. 

Cited  in  footnotes  to  Brandenberg  v.  Zeigler,  55  L.  R.  A.  414,  wliich  denies 
owner's  right  to  drain  surface  water  from  pond  on  neighbor's  land  by  cutting 
through  natural  rim  of  basin;  Franklin  v,  Durgee,  58  L.  R.  A.  112,  which  denies 
right  to  fill  depressions  in  land,  casting  surface  water  back  on  highway  to  its 
injury;  Chamberlain  v.  Hemingway,  22  L.  R.  A.  45,  which  holds  sluiceway  be- 
tween parts  of  bridge  not  watercoursfe. 

«—  Damagres  front  violation  of. 

Cited  in  note  (59  L.  R.  A.  896)  on  liability  for  damming  back  water  of  stream. 

Liia1>lllty  for  contlnnlnfp  nuisance. 

Cited  in  footnotes  to  Rockport  v.  Rockport  Granite  Co,  51  L.  R.  A.  779,  which 
holds  land  owner  liable  for  permitting  guy  rope  to  derrick  to  remain  stretched 
across  highway;  Lion  v.  Baltimore  City  Pass.  R.  Co.  47  L.  R.  A.  127,  which  holds 
notice  to  original  wrongdoer  unnecessary  to  create  liability  for  injury  to  subse- 
quent owner  of  property;  Church  of  Holy  Communion  v.  Paterson  Extension  R. 
Co.  55  L.  R.  A.  81,  which  holds  limitation  begins  to  rim  for  injuries  to  church 
wall  from  insufficiency  of  retaining  wall  built  in  constructing  track,  from  time 
injury  occurs. 
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21  L.  R,  A.  611,  LAMBERT  v.  ALCORN,  144  111.  313,  33  N.  K  53. 
'What  is  'water  coarse. 

Approved  in  Ribordy  v.  Murray,  177  111.  140,  52  N.  E.  325,  Affirming  70  111. 
App.  533,  holding  that  water  course  exists  where  conformation  of  land  gives 
surface  water  fixed  and  determinate  course. 

Cited  in  footnote  to  Chamberlain  v.  Hemingway,  22  L.  R.  A.  45,  which  holds 
sluiceway  between  parts  of  bridge  not  water  course. 

Dralna^re  of  anrface  'waters. 

Approved  in  Waverly  v.  Page,  105  Iowa,  231,  40  L.  R.  A.  471,  74  N.  W.  938, 
holding  that  natural  flow  of  surface  water  cannot  be  interrupted  to  injury  of 
adjoining  proprietor;  Helm  v.  Richmond,  72  HI.  App.  519,  holding  that  higher 
owner  may  drain  surface  water  into  natural  channel  upon  lower  lands;  Ribordy 
v.  Murray,  177  111.  140,  52  N.  E.  326,  Affirming  70  111.  App.  533,  holding  that 
dominant  owner,  may  construct  drains,  though  increasing  flow  in  natural  channel 
on   servient   estate. 

Cited  in  notes  (21  L.  K  A.  606)  on  right  as  to  flow  of  surface  water;  (25  L. 
R.  A.  528)   on  what  is  surface  water. 

Damases  in  Injanctlon. 

Approved  in  Milligan  v.  Nelson,  88  III.  App.  513,  holding  damages  intended 
as  reimbursement  for  procuring  dissolution  of  temporary  injunction,  not  for 
general  defense;  Independent  Medical  .College  v.  Zeigler,  86  111.  App.  364,  hold- 
ing award  of  solicitor's  fees  restricted  to  services  in  actually  procuring  disso- 
lution of  injunction;  (jooch  v.  Furman,  62  111.  App.  347,  refusing  damages  for 
defense  when  bill  for  injunction  and  mandatory  relief  dismissed  on  final  hear- 
ing; Ridgley  v.  Minneapolis  Threshing  Mach.  Co.  61  111.  App.  174,  refusing  dam- 
ages on  dissolution  of  injunction  which  record  fails  to  show  was  ordered  or 
issued;  Kotz  v.  Glos,  53  111.  App.  487,  denying  counsel  fees  for  conducting  de- 
fense, where  no  motion  made  to  dissolve  injunction;  Densch  v.  Scott,  58  111. 
App.  36,  holding  allowance  of  counsel  fees  for  procuring  dissolution  of  injunc- 
tion  not  for  defense  generally. 

Cited  in  Lomax  v.  Ragor,  85  111.  App.  680,  holding  measure  of  damages  on 
dissolution  of  injunction  shall  be  customary  fee  for  such  services;  Holden  v.  Al- 
ton, 179  HI.  325,  53  N.  E.  556,  holding  party  performing  illegal  contract  after 
jurisdiction  acquired  liable  to  restore  conditions  existing  when  bill  filed;  Milli- 
gan V.  Nelson,  188  111.  141,  58  N.  E.  938,  jefusing  counsel  fees  when  incurred 
after  injunction  made  perpetual,  when  cause  reinstated  after  reversal;  Landis 
V.  Wolf,  206  111.  403,  69  N.  E.  103,  denying  as  damages  allowance  of  counsel 
fees  to  attorney,  upon  dissolution  of  temporary  injunction,  when  services  in 
that  regard  not  separable  from  general  defense  of  suit;  Jameson  v.  Bartlett, 
63  Neb.  643,  88  N.  W.  860,  holding  damages  incurred  in  defending  main  action 
not  collectible  as  damages  which  obligee  sustains  by  reason  of  temporary  in- 
junction in  suit  on  bond. 

21  L.  R.  A.  617,  BROOKS  v.  COOPER,  50  N.  J.  Eq.  761,  35  Am.  St.  Rep.  793, 

26  Atl.  978. 
Public  policy  a*  affectlns:  contracts. 

Approved  in  Anderson  v.  Wainwright,  67  Ark.  67,  53  S.  W.  566,  holding  party 
not  permanently  precluded  from  enforcing  legal  remedies  by  contracting  not  to 
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enforce  lien;  Tarbell  v.  Rutland  R.  Co.  73  Vt.  350,  66  L.  R.  A.  657,  87  Am.  St. 
Rep.  734,  51  Atl.  6,  holding  contract  void  which  seeks  to  relieye  company  from 
liability   for  future  n^ligence. 

Cited  in  Montclair  Military  Academy  v.  Xorth  Jersey  Street  R.  Co.  65 
N.  J.  L.  337,  47  Atl.  890,  sustaining  contract  to  sell  stock  in  consideration  of 
consent  to  locate  road;  Haddock  v.  Salt  Lake  City,  23  Utah,  528,  65  Pac. 
491,  holding  entire  agreement  void  when  inseparable  part  invalid;  Pittsburg, 
C.  C.  &  St.  L.  R.  Co.  V.  Montgomery,  152  Ind.  20,  71  Am.  St.  Rep.  301,  49  N. 
E.  582,  holding  contract  invalid  where  injured  employee  agrees  to  release  claim, 
accepting  certain  benefits;  Berka  v.  Woodward,  125  Cal.  127,  45  L.  R.  A.  424, 
73  Am.  St  Rep.  31,  57  Pac.  777,  holding  contract  void  when  founded  upon  act 
penalized,  though  not  prohibited  by  statute;  Wakefield  v.  Van  Tassell,  202  HI. 
45,  05  L.  R.  A.  514,  95  Am.  St.  Rep.  207,  66  N.  E.  830,  holding  condition  in 
deed  preventing  erection  of  public  grain  elevator  on  premises  not  against  pub- 
lic policy;  Bath  Gaslight  Co.  v.  Rowland,  84  App.  Div.  508,  82  N.  Y.  Supp.  841, 
denying  validity  of  lease  executed  in  Maine,  which  is  ultra  vires  according 
to  Maine  decision  in  reference  to  similar  instrument. 

21   L.  R.  A.  623,  MAYERS  v.  KAISER,  85  Wis.  382,  39  Am.  St.  Rep.  849,  35 

N.  W.  688. 
Borden  of  proof  a*  to  frauds. 

Cited  in  note    (56  L.  R.  A.  824)    on  burden  of  proof  of  husband's  debt  to 
wife   on   account  of  property  received   from  her. 
RlflTlAts  of  creditors  to  debtor's  services. 

Approved  in  Martin  v.  Remington,  100  Wis.  548,  69  Am.  St.  Rep,  941,  76 
N.  W.  614,  holding  that  husband's  creditors  cannot  reach  increment  to  wife's 
estate  produced  by  his  industry;  Kendall  v.  Beaudry,  107  Wis.  184,  83  N. 
W.  314,  holding  creditor  not  entitled  to  fruit  of  debtor's  labor,  though  per- 
formed  for  wife. 

Cited  in  footnotes  to  Trefethen  v.  Lynam,  38  L.  R.  A.  190,  which  holds  wife 
liable  to  husband's  creditors  for  amount  in  which  value  of  her  property  enhanced 
by  improvements  made  by  his  earnings;  Boggess  v.  Richards,  26  L.  R.  A.  537, 
which  upholds  right  to  apportion  between  wife  and  creditors,  profits  from  hus- 
band carrying  on  business  in  wife's  name;  Roberts  v.  Winton,  41  L.  R.  A.  276, 
which  denies  rights  of  creditors  in  insurance  obtained  by  insolvent  without  pay- 
ing premium  other  than  by  giving  worthless  check;  Flynn  v.  Baisley,  45  L.  R. 
A.  645,  which  denies  creditor's  rights  in  earnings  of  emancipated  minor  child. 

Distinguished  in  Ansorge  v.  Barth,  88  Wis.  554,  43  Am.  St.  Rep.  928,  60  N. 
W.  1055,  holding  that  wife's  title,  fraudulently  acquired  with  her  knowledge, 
should  be  transferred  to  husband's  assignee  for  creditors. 

21  L.  R.  A.  634,  STATE  ex  rel.  GIBSON  v.  FRIEDLEY,  135  Ind.   119,  34  N. 

E.  872. 
I^eflri«lative   alteration    of   constltntloaal   office. 

Followed  without  discussion  in  State  ex  rel,  Howard  v.  Bear,  135  Ind.  701, 
34  N.  E.  877. 

Approved  in  Gratopp  v.  Van  Eps,  113  Mich.  591,  71  N.  W.  1080,  holding  jus- 
tice of  peace  not  legislated  out  of  office  by  reincorporation  of  city  with  fewer  jus- 
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tices;  Proulx  v.  Graves,  143  Cal.  247,  76  Pac.  1025,  sustaining  authority  of 
board  of  supervisors  to  abolish  townsliips,  including  justice's  courts  therein,  sub- 
ject to  legal  rights  of  incumbents. 

Cited  in  McCully  v.  State,  102  Tenn.  567,  46  L.  R,  A.  582,  63  S.  W.  134  (dis- 
senting opinion),  majority  holding  that  legislature  may  abolish  circuit  or  chan- 
cery division,  thereby  depriving  incumbent  of  powers  and  salary;  Scott  v.  State, 
151  Ind.  571,  52  N.  E.  163  (dissenting  opinion),  majority  sustaining  statute 
postponing  time  when  term  of  county  treasurer  shall  begin,  thus  extending  term 
of  incumbent;  Henderson  v.  State,  137  Ind.  565,  24  L.  R.  A.  475,  36  X.  E.  257, 
holding  enforceable,  valid  portion  of  statute  partly  void  when  separable  with- 
out destroying  sense  or  intent;  Aikman  v.  Edwards,  55  Kan.  754,  30  L.  R.  A 
151,  footnote  p.  149,  42  Pac.  366,  upholding  act  abolishing  judicial  district 
before  expiration  of  judge's  term  of  office;  State  ex  rcl.  Taylor  v.  Mount,  151 
Ind.  691,  51  N.  E.  417,  holding  judges  elected  to  preside  over  court  limited  to 
six  years  cannot  hold  beyond  that  period,  although  life  of  court  and  term  of 
judges  was  subsequently  extended  four  years  by  statute. 

Cited  in  footnotes  to  McCulley  v.  State,  46  L.  R.  A.  567,  which  upholds 
legislative  power  to  abolish  existing  courts  and  change  counties  from  one  circuit 
to  another;  State  Prison  v.  Day,  46  L.  R.  A.  295,  which  holds  prohibition  against 
transferring  office  violated  by  statute  abolishing  office  of  prison  superintendent 
and  placing  management  under  directors;  People  ex  rel.  Burby  v.  Houland, 
41  L.  R.  A.  838,  which  holds  void,  statute  depriving  justices  of  peace  of  single 
town  of  criminal  jurisdiction. 

21  L.  R.  A.  639,  PORTLAND  NATURAL  GAS  &  OIL  CO.  v.  STATE,  135  Ind. 

54,   34   N.   E.   818. 
Liability  of  gnu  company  to  conanmera. 

Approved  in  Coy  v.  Indianapolis  Gas  Co.  146  Ind.  660,  36  L.  R.  A.  536,  foot- 
note p.  535,  46  N.  E.  17,  holding  duty  of  company  under  franchise  to  supply  nat- 
ural gaa  to  consumer  not  released  by  contract  for  gas;  State  ex  rel.  Wood  v. 
Consumers  Gas  Trust  Co.  157  Ind.  351,  55  L.  R.  A.  248,  footnote  p.  245,  61 
N.  E.  674,  authorizing  mandamus  to  couipel  natural  gas  company  to  permit  par- 
ticipation in  gas  furnished;  State  ex  rel.  Wood  v.  Consumers  Gas  Trust  Co. 
157  Ind.  352,  55  L.  R.  A.  248,  61  N.  E.  674,  and  State  ex  rel.  Snyder  v.  Portland 
Natural  Gas  &  Oil  Co.  153  Ind.  488,  53  L.  R.  A.  415,  74  Am.  St.  Rep.  314,  53 
N.  E.  1089,  holding  that  company  must  impartially  serve  all  complying  with 
reasonable  regulations;  Charleston  Natural  Gas  Co.  v.  Lowe,  52  W.  Va.  671, 
44  S.  E.  410,  holding  gas  company  occupying  streets  of  city  bound  to  furnish 
gas  to  every  person  applying  therefor  and  complying  with  reasonable  regula- 
tions; Indiana  Natural  &  Illuminating  Gas  Co.  v.  Anthony,  26  Ind.  App.  321, 
58  N.  E.  808,  holding  company  liable  for  failure  to  furnish  sufficient  supply 
of  gas  when  reasonable  regulations  observed;  Indiana  Natural  &  Illuminating 
Gas  Co.  V.  State,  158  Ind.  519,  57  L.  R.  A.  762,  footnote  p.  761,  63  N.  E.  220, 
denying  right  of  natural  gas  company  to  discriminate  against  single  consumer 
by  enforcing  meter  rate,  instead  of  flat  rate,  against  him. 

Cited  in  Richmond  Natural  Gas  Co.  v.  Clawson,  155  Ind.  668,  51  L.  R.  A. 
747,  footnote  p.  744,  58  N.  E.  1049,  holding  unreasonable,  charge  of  20  cents  per 
1,000  feet  from  those  using  natural  gas  for  both  fuel  and  light,  and  only  12^ 
cents  for  those  using  it  for  fuel  only. 


034-645.]         L.  R.  A.  CASES  AS  AUTHORITIES.  473 

Cited  in  footnote  to  State  em  rel,  Milsted  v.  Butte  City  Water  Co.  32  L.  R.  A. 
697,  v'bich  denies  right  of  water  company  to  refuse  to  supply  water  to  tenant. 

21   L.  R.  A.  641,  SPEIR  v.  BROOKLYN,  139  N.  Y.  6,  64  N.  Y.  S.  R.  416,  36 

Am.   St.   Rep.   664,   34  N.  E.   727. 
litablllty  of  mvnicipalltleB  for  injuries* 

Cited  in  Hall  v.  Oyster  Bay,  61  App.  Div.  611,  70  N.  Y.  Supp.  710,  holding 
ultra  vires  acts  of  town  board  imavailable  against  town;   Costich  v.  Rochester, 
68  App.  Div.  630,  73  N.  Y.  Supp.  835,  holding  city  liable  only  for  compensatory 
damages   for   causing   overflow  of   water   course   by   trunk   sewer. 
—  By   Itrevrork*. 

Distinguished  in  Fifield  v.  Phoenix,  4  Ariz.  288,  24  L.  R.  A.  432,  36  Pac  916, 
holding  city  not  liable  for  explosion  of  fireworks  in  street,  under  permit  from 
city  marshal;  Bartlett  v.  Clarksburg,  45  W.  Va.  394,  43  L.  R.  A.  296,  footnote 
p.  295,  72  Am.  St.  Rep.  817,  31  S.  E.  918,  denying  liability  of  town  for  injuries 
from  fireworks,  etc.,  fired  on  streets  with  consent  of  town  authorities;  Landau 
V.  New  York,  90  App.  Div.  56,  85  N.  Y.  Supp.  616,  holding  city  merely  suspend- 
ing ordinance  prohibiting  use  of  fireworks  not  liable  for  injuries  resulting  from 
explosion  thereof  in  city  streets. 

Cited  in  footnote  to  Love  v.  Raleigh,  28  L.  R.  A.  192,  which  denies  city's 
liability  for  acts  of  servants  in  managing  fireworks. 

»—  By  bicycles. 

Distinguished  in  Howard  v.  Brooklyn,  30  App.  Div.  224,  51  N.  Y.  Supp.  1058, 
holding  city  not  liable  for  mere  failure  to  prohibit  bicycle  riding  on  sidewalk; 
Lechner  v.  Newark,  19  Misc.  456,  44  N.  Y.  Supp.  556,  holding  village  not  lia- 
ble for  negligence  of  one  riding  bicycle  on  sidewalk  under  license. 

21  L.  R,  A.  645,  REMY  v.  OLDS    (Cal,)    34  Pac.  216. 
Effect  of  intervening  Impouibillty  of  performance. 

Cited  in  Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit  Packing 
Co.  134  Cal.  25,  53  L.  R.  A.  684,  footnote  p.  681,  86  Am.  St.  Rep.  231,  66  Pac. 
28,  denying  liability  for  failure  to  deliver  specified  quantity  of  fruit  contracted 
for,  from  failure  of  crop,  due  to  unusual  climatic  conditions. 

Cited  in  footnotes  to  Lorillard  v.  Clyde,  24  L.  R.  A.  113,  which  holds  dis- 
solution of  corporation  a  defense  to  guaranty  of  dividends  for  term  of  years; 
Buffalo  &  L.  Land  Co.  v.  Bellevue  Land  &  Improv.  Co.  51  L.  R.  A.  951,  which 
denies  right  to  rescind  contract  for  sale  of  land  for  vendor's  breach  of  agree- 
ment as  to  operating  street  cars  due  to  unusual  snow  drifts;  Eppens,  S.  k  W. 
Co.  V.  Little  John,  52  L.  R.  A.  811,  which  holds  unreasonable  delay  in  delivering 
goods  not  excused  by  vendor's  inability  to  procure  them,  from  personal  disad- 
vantages peculiar  to  him;  Pengra  v.  Wheeler,  21  L.  R.  A.  726,  which  holds 
lessor  released  from  covenant  to  repair  leased  dams  within  specified  time  by 
impossibility  of  making  repair;  Fisher  v.  Walsh,  43  L.  R.  A.  810,  which  holds 
employee  quitting  service,  in  breach  of  contract  because  of  strikers'  threats  lia- 
ble for  resulting  injury  to  employer;  Pinkham  v.  Libby,  49  L.  R,  A.  693,  which 
denies  right  to  recover  amount  paid  for  fruitless  service  of  stallion  under  agree- 
ment for  return,  prevented  by  its  death;  Angus  v.  Scully,  49  L.  R.  A.  562,  which 
sustains  right  to   recover   under  contract  to   move  building,   destroyed  by   fire 
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before  work  completed;  Board  of  Education  v.  Townsend,  52  L.  R.  A.  868,  which 
holds  that  blowing  down  of  schoolhouse  does  not  excuse  one  from  contract  to 
remove  and  rebuild. 

ISvldence  a»  to  other  instance*. 

Cited  in  footnote  to  Bemis  v.  Temple,  26  L.  R.  A.  254,  which  upholds  right 
to  show  effect  on  different  horses  of  suspended  flag. 

21  L.  R.  A.  649,  CURTIS  v.  LOUISVILLE  CITY  R.  CO.  94  Ky.  573,  23  S.  W. 

363. 
Dvty  of  paying:  fare  -wronfffnlly  demanded. 

Cited  in  note  (43  L.  R.  A.  714)  on  dut"  of  passenger  to  pay  fare  wrongfully 
demanded,  in  order  to  avoid  expulsion  and  lessen  damages. 

21  L.  R.  A.  651,  AMERICAN  ACCI.  CO.  v.  REIGART,  94  Ky.  547,  42  Am.  St 

Rep.   374,  23  S.   W.    191. 
Construction  of  accident  policy. 

Cited  in  Westmoreland  v.  Preferred  Acci.  Ins.  Co.  75  Fed.  246,  holding  no 
recovery  for  death  caused  in  part  by  surgeon's  administering  chloroform,  under 
clause  forbidding  same;  Campbell  v.  Fidelity  &  C.  Co.  109  Ky.  669,  60  S.  W. 
492,  holding  that  accident  policy  insuring  against  death  by  "accidental  tBeans" 
includes  death  unforeseen  by  assured,  intentionally  inflicted  upon  him  by  an- 
other; Dezell  v.  Fidelity  &  C.  Co.  176  Mo.  290,  75  S.  W.  1102,  holding  death 
resulting  from  overdose  of  morphine  taken  to  relieve  pain  embraced  within  pol- 
icy insuring  "against  bodily  injuries  sustained  through  external,  violent,  and 
accidental  means,"  altliough  excepting  injuries  or  death  from  poison  or  any- 
thing accidentally  taken. 

Cited  in  note  (30  L.  R.  A.  212)  on  what  constitutes  an  accident  within  mean- 
ing of  accident  insurance  policy. 

Rlgrht  to  open  and  close. 

Cited  in  note  (61  L.  R.  A.  545)  on  effect  of  admission  to  change  burden  of 
proof  and  right  to  open  and  close. 

21   L.  R.  A.   653,  EATON  v.   FAIRBURY   WATERWORKS  CO.   37   Neb.  646, 

40  Am.  St.  Rep.  610,  56  N.  W.  201. 
Liability  of  'water  company  on  municipal  contracts. 

Approved  in  Boston  Safe-Deposit  &  T.  Co.  v,  Salem  Water  Co.  94  Fed.  240, 
denying  recovery  for  loss  through  lack  of  water  pressure,  no  privity  of  contract 
existing;  Stone  v.  Uniontown  Water  Co.  13  Lane.  L.  Rev.  157,  16  Pa.  Co.  Ct. 
331,  4  Pa.  Dist.  R.  432,  holding  water  company  not  liable  to  citizens  for  loss 
by  fire,  no  privity  in  city's  contract  existing;  Fitch  v.  Seymour  Water  Co. 
139  Ind.  220,  47  Am.  St.  Rep.  258,  37  N.  E.  982,  holding  water  company  not 
liable  for  insufllicient  pressure,  as  citizen  has  no  privity  in  cit^'^s  contract;  House 
v.  Houston  Waterworks  Co.  88  Tex.  239,  28  L.  R,  A.  533,  31  S.  W.  179,  hold- 
ing water  company  not  liable  to  citizen  for  failure  to  perform  contract  with 
city;  Montgomery  v.  Rief,  15  Utah,  501,  50  Pac.  623  holding  citizen  cannot  main- 
tain action  unless  contract  intended  for  his  personal  benefit;  Ukiah  City  v.  Uldah 
Water  &  Improv.  Co.   142  Cal.   178,  64  L.  R.  A.  234,   100  Am.  St.   Rep.  107, 
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75  Pac.  773,  denying  liability  of  water  company  merely  agreeing  with  city  to 
furnish  water  for  general  fire  purposes,  to  compensate  city  for  loss  due  to  negli- 
gent failure  to  furnish  water. 

Cited  in  note  (23  L.  R.  A.  150)  on  liability  for  loss  by  fire  due  to  lack  of 
adequate  water  supply. 

21  L.  R.  A.  657,  PENLEY  v.  AUBURN,  85  Me.  278,  27  Atl.  158. 
"Wbat  eonstitvtea  nviMiiice. 

Approved  in  Corthell  v.  Holmes,  88  Me.  380,  34  Atl.  173,  holding  obstruction 
within  limits  of  highway  a  nuisance  not  depending  upon  interruption  of  travel, 

Distinguished  in  Leavitt  v.  Bangor  &  A.  R.  Co.  89  Me.  519,  36  L.  R.  A.  384, 
36  Atl.  998,  holding  railroad  company  not  liable  for  fire  communicated  by  in- 
dependent contractor's  car,  not  itself  a  nuisance. 

BItect  of  ultra  vires  contract. 

Approved  in  Field  v.  Shawnee,  7  Okla.  75,  54  Pac.  318,  holding  municipal  cor- 
poration not  bound  by  contract  ultra  vires  as  against  public  policy. 

Cited  in  footnote  to  Fergus  Falls  v.  Fergus  Falls  Hotel  Co.  50  L.  R.  A.  170. 
which  holds  enforceable  by  foreclosure,  ultra  vires  loan  of  city's  money  on  mort- 
gage. 

21  li.  R,  A.  660,  SCHAIBLE  v.  LAKE  SHORE  &  M.  S.  R.  CO.  97  Mich.  318,  56 

N.  W.  565. 
Nesrllsrence  In  ■'vrltchlnff. 

Approved  in  Hunt  v.  Hurd,  39  C.  C.  A.  228,  98  Fed.  686,  holding  making 
flying  switch  in  usual  manner  not  negligence  per  se  as  to  employee  with  notice; 
Carr  v.  St.  Clair  Tunnel  Co.  131  Mich.  594,  92  N.  W.  110,  holding  practice  of 
making  "flying  switches,"  being  in  common  use,  not  negligence  toward  em- 
ployees. 

Cited  in  Carlson  v.  Cincinnati,  S.  &  M.  R.  Co.  120  Mich.  485,  79  N.  W.  688, 
holding  section  hand  negligent  in  failing  to  notice  movements  of  switch  en- 
gine while  working  on  track;  Tobey  v.  Burlington,  C.  R.  &  N.  R.  Co.  94  Iowa, 
273,  33  L.  R.  A.  502,  62  N.  W.  761,  holding  failure  of  inexperienced  track  hand 
to  notice  kicked  cars  not  negligence  per  se. 

HVlftO  arc  fcllcvF  aervanta. 

Distinguished  in  Balhoff  v.  Michigan  C.  R.  Co.  106  Mich.  613,  65  N.  W.  592, 
holding  brakeman  injured  through  section  hand's  failure  to  keep  tracks  free 
from  ice,  not  fellow  servant  to  section  hand;  Anderson  v.  Michigan  C.  R,  Co. 
107  Mich.  695,  65  N.  W.  585,  holding  railroad  company  liable  for  injury  to 
brakeman  from  depression  in  track,  existing  through  neglect  of  sectionmen  to 
repair   it. 

21  L.  R.  A.  662,  COFFIN  v.  THOMPSON,  97  Mich.   188,  56  N.  W.  567. 
<(iiallflcatlon«  of  clcctoni  and  officers. 

Cited  in  footnote  to  Hanna  v.  Young,  34  L.  R.  A.  55,  which  sustains  act  pre 
scribing   property   qualification   for   voters   at  city   election. 

Cited  in  note   (25  L.  R.  A.  480 )   on  how  far  right  to  vote  is  absolute. 
Distinguished  in  State   ex  rel.   Lamar   v.   Dillon,   32    Fla,   669   22   L.  R.   A, 
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134,  footnote  p.  124,  14  So.  383,  holding  legislature  entitled  to  prescribe  qual- 
ifications of  voters  at  municipal  elections. 

^—  'Women. 

Cited  in  footnotes  to  Opinion  of  Justices,  32  L.  R.  A.  350,  which  denies  right 
to  authorize  appointment  of  women  as  notaries;  Re  Gage,  25  L.  R.  A.  781,  which 
denies  right  of  women  to  vote  for  school  commissioner  having  authority  over 
many  districts;  State  ew  rel.  Scott  v.  Parry,  21  L.  R,  A.  669,  which  denies 
woman's  right  to  vote  for  justice  of  peace  in  city;  Gougar  v.  Timberlake,  37 
L.  R.  A.  644,  which  denies  right  of  women  to  vote  under  provision  giving  right 
to  "male"  citizens;  Harris  v.  Burr,  39  L.  R.  A.  768,  which  sustains  right  of 
women  to  vote  at  school  meeting  for  director  of  district. 

Cited  in  note   (38  L.  R.  A.  215)   on  right  of  women  to  hold  office. 

Maklnir  statute  contlnireiit  on  appro'ral  by  people. 

Cited  in  note  (23  L.  R.  A.  114)  on  power  of  legislature  to  make  statute  con- 
tingent on  approval  by  vote  of  the  people. 

21  L.  R.  A.  669,  STATE  ex  rel.  SCOTT  v.  PARRY,  52  Kan.  1,  33  Pac.  956. 
Wonien  a«  electors. 

Cited  in  note   (21  L.  R.  A.  662)   on  right  of  women  to  vote. 

21  L.  R.  A.  671,  WESTERN  PUB.  HOUSE  v.  MURDICK,  4  S.  D.  207,  56  N.  W. 

120. 
Individual    liability   on    corporation   promise. 

Distinguished  in  Small  v.  Elliott,  12  S.  D.  573,  76  Am.  St.  Rep.  630,  82  N.  W. 
92,  holding  parol  evidence  admissible  between  original  parties  to  explain  sig- 
nificance of  signature  followed  by  letters  "Pt." 

21  L.  R.  A.  673,  SKINNER  v.  TIRRELL,  159  Mass.  474,  38  Am.  St.  Rep.  447,  34 

N.  E.  692. 
Sabrofiratlon  as  to  volunteers. 

Cited  in  note  (23  L.  R.  A.  125,  126,  132)  on  effect  of  payment  of  debt  by  volun- 
teer or  stranger  to  original  undertaking. 

Liability  for  loan  for  necessaries. 

Cited  in  footnote  to  Kirk  v.  Chinstrand,  56  L.  R.  A.  333,  which  holds  husband 
refusing  to  permit  wife  to  live  with  him  liable  for  her  support  where  she  chooses. 

21  L.  R.  A.  675,  PLY]MPTON  v.  HALL,  55  Minn.  22,  56  N.  W.  351. 
Actions    by    lunatics. 

Approved  in  Wood  v.  Throckmorton,  26  Colo.  252,  57  Pac.  699,  holding  actions 
on  behalf  of  lunatics  permitted  only  when  necessary  for  protection  of  their  in- 
terests; Wager  v.  Wagoner,  53  Neb.  513,  73  N.  W.  937,  holding  insane  person 
without  guardian  may  sue  by  next  friend,  though  not  adjudged  incompetent;  Isle 
V.  Cranby,  199  111.  43,  64  L.  R.  A.  520,  64  N.  E.  1065,  sustaining  action  by  de- 
ranged person  without  conservator,  through  next  friend,  though  not  adjudged  in- 
competent. 

Cited  in  note  {04  L.  R.  A.  616)  on  right  of  insane  person  to  institute  proceed- 
ings by  next  friend. 
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21  L.  R.  A.  677,  DOWNEY  v.  DOWNEY,  98  Ala.  373,  13  So.  412. 
Alimony  after  decree  of  dlTorce. 

Cited  in  Golden  v.  Golden,  102  Ala.  354,  14  So.  638,  holding  decree  of  divorce 
must  be  set  aside  before  alimony  granted. 

21  L.  R.  A.  680,  SLY  v.  HUNT,  159  Mass.  151,  38  Am.  St.  Rep.  403,  34  N.  B. 

187. 
Conclusiveness  of  Jadsment. 

Approved  in  Com.  v.  Ellis,  160  Mass.  165,  35  N.  E.  773,  holding  record  of  prior 
conviction  for  nonsupport  of  child  conclusive  as  to  paternity. 

Cited  in  Com.  v.  Reed,  162  Mass.  218,  38  N.  E.  364,  holding  judgment  in  seiz- 
ure of  liquor  conclusive  against  government  only  as  to  facts  necessarily  involved. 

Cited  in  footnotes  to  Re  Newman,  45  L.  R.  A.  780,  which  holds  probate  decree 
adjudging  person  to  be  widow  of  decedent  not  conclusive  in  other  state  that  she 
was  not  other  person's  wife;  Chicago  Title  &  T.  Co.  v.  Brown,  47  L.  R.  A.  798, 
which  holds  probate  of  will  not  subject  to  collateral  attack  years  afterward  be- 
cause attesting  witness  disqualified. 

Cited  in  note  (48  L.  R.  A.  153)  on  eflfect  of  probate  of  will  in  another  state. 

21  L.  R.  A.  689,  DULUTH  v.  BLOO]M,  55  Minn.  97,  56  N.  W.  580. 
Police  rearulations  as  to  Jank  dealers,  etc. 

Approved  in  Com.  v.  Ringold,  182  Mass.  309,  65  N.  E.  374,  holding  dealer  in 
new  scrap  iron  not  junk  dealer,  and  license  unnecessary. 

Cited  in  note  (32  L.  R.  A.  121,  123)  on  police  power  as  exercised  by  munici- 
palities over  business  of  pawnbrokers,  junk  dealers,  and  dealers  in  second-hand 
clothes. 

21  L.  R.  A.  691,  SIIAUB  v.  LANCASTER,  156  Pa.  302,  26  Atl.  1067. 
liegrlslatlve  and   adnilnlstratiTc   acts   of   manleipalltles. 

Approved  in  Seitzinger  v.  Tamaqua  Co.  187  Pa.  543,  43  W.  N.  C.  238,  41  Atl.  454, 
sustaining  resolution  authorizinj?  street  lighting,  though  not  transcribed  into 
ordinance  book,  nor  advertised;  Loughry  v.  Pittsburgh,  29  Pittsb.  L.  J.  N.  S. 
431,  holding  selection  of  kind  of  pavement  to  be  laid  pursuant  to  ordinance 
passed  by  council,  administrative  act,  which  may  be  delegated  to  director  of 
public  w^orks;  Com.  ex  rel.  McChesney  v.  Diamond  Nat.  Bank,  43  W.  N.  C.  380, 
9  Pa.  Super.  Ct.  121,  holding  motion  by  borough  council  directing  warrants  signed 
by  president  instead  of  by  burgess,  not  legislative  act  requiring  latter's  signature ; 
Girardville  v.  Schuylkill  Light,  Heat  &  Power  Co.  25  Pa.  Co.  Ct.  605,  sustaining 
resolution  awarding  lighting  contract  without  chief  burgess's  signature; 
Schweers  v.  Muhlenberg,  19  Pa.  Super.  Ct.  390,  holding  order  of  council  directing 
payment  of  paving  bill  disapproved  by  mayor,  not  legislation  requiring  two-thirds 
Tote  to  pass  over  mayor's  veto;  Ricker  v.  Lancaster,  42  W.  N.  C.  163,  7  Pa. 
Super.  Ct.  155,  15  Lane.  L.  Rev.  172,  holding  resolution  approving  committee 
report  on  water  rates  schedule  not  legislation  requiring  mayor's  approval;  Hein- 
itsh  V.  Pennsylvania  Teleph.  Co.  16  Lbluc.  L.  Rev.  399,  5  Lack.  Legal  News,  330, 
holding  that  council  may  by  resolution  authorize  laying  of  conduit;  Lansdowne  v. 
Citizens  Electric  Light  &  P.  Co.  206  Pa.  191,  55  Atl.  919,  holding  resolution  of 
borough  council  accepting  offer  of  electric  lighting  company  to  light  city,  purely 
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ministerial  and  binding  when  ordinance  exists  authorizing  council  to  make,  such 
contract;  Schweera  v.  Muhlenberg,  19  Lane.  L.  Rev.  123,  holding  that  resolution 
by  borough  council  as  to  amount  due  for  work  done  fixes  amount,  making  mayor's 
signature  purely  ministerial  act. 

Cited  in  footnotes  to  Mullan  v.  Stat«,  34  L.  R.  A.  262,  which  holds  concurrent 
resolution  of  legislature,  ratifying  appointment  by  governor,  not  express  author- 
ity of  law;  Swindell  v.  State,  35  L.  R.  A.  60,  which  denies  power  to  repeal  by 
mere  majority  vote,  rule  fixed  by  ordinance  as  to  requirements  in  passage  of 
ordinance. 

Offerlnsr   re^rarda. 

Cited  in  People  ex  rel,  Atty.  Gen.  v.  Holly,  119  Mich.  638,  44  L.  R.  A.  678,  75 
Am.  St.  Rep.  435,  78  N.  W.  665,  holding  that  incorporated  village  may  offer 
reward  for  conviction  of  incendiary. 

Cited  in'  footnotes  to  Mitchell  v.  Abbott,  25  L.  R.  A.  503,  which  holds  offer  of 
reward  revoked  by  nonperformance  within  reasonable  time;  Haskell  v.  Davidson, 
42  L.  R.  A.  155,  which  holds  person  informing  proper  person  of  facts  necessary 
to  secure  arrest  and  conviction  of  unknown  perpetrator  of  crime  entitled  to  re- 
ward for  his  "arrest  and  conviction." 

21  L.  R.  A.  693,*WADD  v.  HAZELTON,  137  N.  Y.  215,  50  N.  Y  S.  R,  400,  33  Am. 
St.  Rep.  707,  33  N.  E.  143. 

Necessity  of  delivery  to  establlsli  irlft. 

Approved  in  Re  Dimock,  4  App.  Div.  311,  39  N.  Y.  Supp.  501,  holding  creditors 
entitled  to  fund  intended  for  wife,  but  not  delivered  to  trustee  until  after  in- 
solvency; Langworthy  v.  Crissey,  10  Misc.  454,  31  N.  Y.  Supp.  85,  sustaining 
trust  in  unindorsed  note  left  with  third  party  with  parol  instructions  to  deliver 
on  donor's  death;  Liebe  v.  Battmann,  33  Or.  245,  72  Am.  St.  Rep.  703,  54  Pac. 
179,  holding  no  gift  established  by  leaving  indorsed  note  in  addressed  envelope 
in  room  where  writer  shoots  himself;  Luther  v.  Hunter,  7  N.  D.  551,  75  N.  W. 
916,  holding  no  gift  established  by  forwarding  assignment  to  probate  judge  with- 
out instructions  to  deliver  to  assignee;  Partridge  v.  Keams,  32  App.  Div.  485, 
53  N.  Y.  Supp.  154,  holding  gift  causa  mortis  not  created  by  leaving  note  with 
third  party,  not  in  contemplation  of  death. 

Cited  in  McElroy  v.  Albany  Sav.  Bank,  8  App.  Div.  48,  40  N.  Y.  Supp.  422, 
holding  delivery  of  joint  pass  book  not  necessary  to  validity  of  gift  to  wife;  Star- 
buck  V.  Farmers'  Loan  &  T.  Co.  28  App.  Div.  279,  51  N.  Y.  Supp.  8  (dissenting 
opinion),  majority  holding  written  statement  by  party  that  he  would  carry  in- 
terest in  ship,  to  be  transferred  when  paid  for,  when  supplemented  by  parol 
acknowledgment  of  ownership,  sufficient  to  establish  trust;  Schwind  v.  Ibert,  60 
App.  Div.  381,  69  N.  Y.  Supp.  921,  holding  no  gift  as  against  receiver  where 
money  deposited  in  joint  names  without  delivery  of  book;  Holmes  v.  McDonald, 
119  Mich.  565,  75  Am.  St.  Rep.  430,  78  N.  W.  647,  holding  gift  established  by  re- 
cording mortgage  with  intent  to  pass  title,  though  subsequently  discharged;  Slee 
V.  Kings  County  Sav.  Inst.  78  App.  Div.  536,  79  N.  Y.  Supp.  630,  holding  that 
execution  by  husband  of  assignment  of  bank  deposit  does  not,  in  absence  of  de- 
livery, pass  title  to  wife;  Allen-West  Commission  po.  v.  Grumbles,  63  C.  C.  A. 
404,  129  Fed.  290,  holding  delivery  of  certificates  of  stock,  if  capable  of  delivery, 
indispensable  to  establish  gift  thereof. 

Distinguished  in  Millard  v.  Clark,  80  Hun,  151,  29  N.  Y.  Supp.  1012,  holding 
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trust  created  by  depositing  money  to  another's  credit  attaches  to  bonds  purchased 
therewith,  though  pass  book  not  delivered. 

•nfllclency-  of  evidence  to  .establlsli  tnuit. 

Cited  in  Leary  ▼.  Corvin,  29  Misc.  80,  60  N.  Y.  Supp.  563,  holding  that  trust 
may  be  implied  from  acts  or  words,  but  intention  must  be  unequivocal ;  Starbuck 
T.  Fanners*  Loan  &  T.  Go.  28  App.  Div.  279,  51  N.  Y.  Supp.  8  (dissenting  opinion), 
majority  holding  written  statement  that  party  would  carry  interest  in  ship,  when 
■upplemented  by  parol  acknowledgment  of  ownership  of  beneficiary,  sufficient  to 
establish  trust. 

Distinguished  in  Hutchins  v.  Van  Vechten,  140  N.  Y.  121,  35  N.  K  446,  holding 
letter  by  grantee  in  absolute  deed  acknowledging  that  proceeds  of  sale  belonged  to 
himself  and  another  jointly  and  equally,  sufficient  to  establish  trust. 

21  L.  R.  A.  699,  MONTOYA  DE  ANTONIO  v.  MILLER,  7  N.  M.  289,  34  Pac.  40. 
Ifarrlave   terminating   Brnardlanslilp. 

Approved  in  Decker  v.  Fessler,  146  Ind.  21,  44  N.  E.  657,  holding  person  may 
be  appointed  guardian  of  minor's  estate,  though  married  to  minor. 

Cited  in  footnote  to  State  ex  rel.  Scott  v.  Lowell,  46  L.  R.  A.  440,  which  de- 
nies father's  right  to  prevent  girl,  marrying  under  statutory  age,  living  with  her 
husband  if  she  so  elects. 

21  L.  R.  A.  701,  Re  LEACH,  134  Ind,  665,  34  N.  E.  641. 
Constitutional    rlKhts* 

Cited  in  Jordan  v.  Andrus,  26  Mont.  43,  91  Am.  St.  Rep.  396,  66  Pac.  502,  hold- 
ing bill  unconstitutional  which  attempts  to  regulate  physical  form  of  pleadings 
in  supreme  court. 

— —  Of  Tvomen. 

Cited  in  Re  Maddox,  93  Md.  733,  55  L.  R.  A.  300,  footnote  p.  298,  50  Atl.  487, 
denying  right  of  woman  to  practise  law  and  referring  particularly  to  annotation 
in  21  L.  R.  A.  701;  Atty.  Gen.  v.  Abbott,  121  Mich.  554,  47  L.  R.  A.  98,  80  N.  W. 
372  (dissenting  opinion),  majority  holding  woman  ineligible  to  hold  elective  of- 
fice of  prosecuting  attorney  in  absence  of  enabling  act;  Ritchie  v.  People,  155  111. 
112,  29  L.  R.  A.  85,  46  Am.  St.  Rep.  315,  40  N.  E.  454,  holding  that  sex  alone  does 
not  justify  statute  limiting  woman's  right  to  make  labor  contract. 

Cited  in  footnotes  to  Opinion  of  Justices,  32  L.  R.  A.  350,  which  denies  right 
to  authorize  appointment  of  women  as  notaries;  Re  Ricker,  24  L.  R.  A.  740, 
which  upholds  married  woman's  right  to  admission  to  bar. 

Cited  in  note  (38  L.  R.  A.  213,  215)  on  right  of  women  to  hold  office. 

Distinguished  in  Cougar  v.  Timberlake,  148  Ind.  48,  37  L.  R.  A.  651,  62  Am. 
St.  Rep.  487,  46  N.  E.  339,  holding  females  excluded  under  constitutional  provi- 
sion that  "every  male,  etc.,     .     .     .     shall  be  entitled  to  vote." 

21  L.  R.  A.  706,  WESTERN  U.  TELEG.  CO.  v.  WOOD,  6  C.  C.  A.  432,  13  U.  S. 

App.  317,  57  Fed.  471. 
Rlirlits  of  strangers  In   telearram*. 

Approved  in  McComick  v.  Western  U.  Teleg.  Co.  38  L.  R.  A.  686,  25  C.  C.  A. 
39,  49  U.  S.  App.  116,  79  Fed.  452,  holding  company  not  liable  to  stranger  who 
sees  and  acts  upon  inaccurate  telegram. 
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Action    by    addressee's    principal. 

Cited  in  footnote  to  Shingleur  v.  Western  U.  Teleg.  Co.  30  L.  R.  A.  444,  which 
denies  right  of  one  voluntarily  carrying  out  contract  by  agent,  in  accordance  with 
telegram  wrongly  transmitted,  to  recover  against  company. 

Federal  eonrts  folloTvlngr  state   decisions. 

Approved  in  Dygert  v.  Vermont  Loan  &  T.  Co.  37  C.  C.  A.  391,  94  Fed.  915, 
holding  state  decisions  not  controlling  upon  Federal  courts  when  opposed  to  un- 
derlying principles  and  weight  of  authority. 

Mental  snfferlngr  as  actionable  Injury. 

Approved  in  Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  546,  39  L.  R.  A.  467,  foot- 
note p.  463,  43  S.  W.  965,  and  Western  U.  Teleg.  Co.  v.  Sklar,  61  C.  C.  A.  287, 
126  Fed.  301,  denying  right  to  damages  for  mental  anguish  without  physical  in- 
jury, for  delay  in  delivering  telegi'am;  Butner  v.  Western  U.  Teleg.  Co.  2  Okla. 
238,  4  Inters.  Com.  Rep.  771,  37  Pac.  1087,  denying  recovery  for  mental  pain  and 
suffering  from  ne^jliorent  failure  to  deliver  message  announcing  relative's  death; 
Summerfield  v.  Western  U.  Teleg.  Co.  87  Wis.  10,  41  Am.  St.  Rep.  17,  57  X.  W. 
973,  denying  recovery  for  mental  distress  caused  by  negligent  delay  in  delivering 
message;  Curtin  v.  Western  U.  Teleg.  Co.  13  App.  Div.  255,  42  N.  Y.  Supp.  1109, 
denying  damages  for  mental  suffering  caused  by  delay  in  delivering  message  an- 
nouncing brother's  death;  Western  U.  Telog.  Co.  v.  Ferguson,  157  Ind.  76,  54  L. 
R.  A.  850,  footnote  p.  846,  60  N.  E.  674,  denying  recovery  for  damage  for  mental 
anguish  resulting  from  negligent  failure  to  deliver  message;  Connelly  v.  Western 
U.  Teleg.  Co.  100  Va.  59,  56  L.  R.  A.  667,  93  Am.  St.  Rep.  919,  40  S.  E.  618,  deny- 
ing dmages  for  m'^re  mental  suffering  caused  by  negligent  failure  to  deliver 
telegram;  Mitchell  v.  Rochester  R.  Co.  151  N.  Y.  109,  34  L.  R.  A.  783,  56  Am. 
St.  Rep.  604,  45  N.  E.  354,  refusing  damages  for  injuries  occasioned  by  fright, 
without  immediate  personal  injur\';  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Stewart, 
24  Ind.  App.  382,  56  N.  E.  917,  denying  recoverj'  for  injury  from  mere  fright  un- 
accompanied by  impending  or  apparent  danger. 

Cited  in  footnotes  to  International  Ocean  Teleg.  Co.  v.  Saunders,  21  L.  R.  A. 
810,  w^hich  holds  mental  suffering  not  element  of  damage  for  failure  to  promptly 
deliver  telegram;  Francis  v.  Western  U.  Telog.  Co.  25  L.  R.  A.  406,  which  holds 
damages  for  mental  suffering  through  failure  to  deliver  telegram  not  recoverable; 
Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which  sustains  recovery  for 
mental  anguish  for  failure  to  promptly  deliver  telegram  announcing  serious  ill- 
ness of  grandchild ;  Cowan  v.  Western  U.  Teleg.  Co.  64  L.  R.  A.  546,  holding  that 
mental  anguish  will  sustain  action  for  breach  of  contract  promptly  to  deliver 
telegram;  Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607,  which  sustains 
statute  rendering  telegraph  companies  liable  for  delay  in  delivering  messages. 

Denied  in  Mentzner  v.  Western  U.  Teleg.  Co.  93  Iowa,  756,  28  L.  R.  A.  73,  57 
Am.  St.  Rep.  294,  62  N.  W.  1,  sustaining  recovery  by  addressee  for  mental  an- 
guish caused  by  negligent  delay  in  delivering  telegram. 

21  L.  R.  A.  714,  COLE  v.  CLARK,  85  Me.  336,  27  Atl.  186. 
Payment  for  volunteer  services. 

Approved  in  Saunders  v.  Saunders,  90  Me.  290,  38  Atl.  172,  holding  contract  to 
pay  for  services  not  implied  when  circumstances  tend  to  negative  such  expecta- 
tion. 
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Prefer  vat  ion  of  riffkt  to  'file  mechanles'  lien. 

Approved  in  Dole  v.  Bangor  Auditorium  Asso.  94  Me.  535,  48  Atl.  115,  and 
Woodruff  V.  Hovey,  91  Me.  124,  39  Atl.  469,  holding  lien  not  revived  by  subse- 
•quent  work,  when  onoe  lost. 

Distinguished  in  Farnham  v.  Richardson,  91  Me.  564,  40  Atl.  553,  holding  time 
for  filing  lien  extended  by  bona  fide  charge  for  requested  exchange  of  materials. 

-21  L.  R.  A.  716,  WORMAN  v.  HAGAN,  78  Md.  152,  27  Atl.  616. 
Conatltiatioaal    anftemdmeats. 

Cited  in  State  ex  rel.  Adams  v.  Berried,  10  S.  D.  116,  72  N.  W.  93,  holding  en- 
try upon  journals  of  proposed  constitutional  amendment  in  full  in  Senate,  and  by 
title  in  House,  sufficient;  State  ea?  rel.  McClurg  v.  Powell,  77  Miss.  568,  48  L.  R. 
A.  655,  27  So.  927,  holding  question  as  to  validity  of  constitutional  amendment 
Judicial,  not  legislative. 

Distinguished  in  Bott  v.  Wurts,  63  N.  J.  L.  297,  45  L.  R.  A.  265,  43  Atl.  744, 
holding  question  as  to  validity  of  constitutional  amendment,  judicial. 

<;ontrol  of  electloaa. 

Approved  in  Wells  v.  Munroe,  86  Md.  448,  88  Atl.  987,  holding  that  nominee*8 
name  will  not  be  placed  on  ballot  when  no  vacancy  lawfully  exists. 

Cited  in  Covington  v.  Buffett,  90  Md.  578,  47  L.  R.  A.  623,  45  Atl.  204,  hold- 
ing that  courts  cannot  declare  state  senator's  office  vacant  when  Constitution 
makes  legislature  judge  of  members'  qualifications,  etc. 

Cited  in  footnotes  to  Com.  ex  rel,  Elkin  v.  Griest,  50  L.  R.  A.  568,  which  holds 
^vemor's  approval  of  proposed  constitutional  amendment  unnecessary;  Edwards 
V.  Lesueur,  31  L.  R.  A.  815,  which  holds  proposed  constitutional  amendment  for 
■chan'ging  location  of  seat  of  state  government  not  invalidated  by  new  conditions 
imposed;  State,  Bott,  Prosecutor,  v.  Wurts,  45  L.  R.  A.  251,  which  holds  provi- 
sion for  counting  uncanceled  proposition  for,  and  canceled  propositions  against, 
•constitutional  amendments,  sufficient  submission  to  separate  votes;  State  ex  rel, 
Wineman  v.  Dahl,  34  L.  R.  A.  97,  which  holds  submission  to  popular  vote  of  pro- 
posal for  constitutional  convention  properly  made  by  legislature. 

21  L.  R.  A-  721,  MUELLER  v.  MILWAUKEE  STREET  R.  CO.  86  Wis.  340,  56 

N.  W.  914. 
Tiriaat   eonstltatea  complaint   in  tort. 

Approved  in  McKeon  v.  Chicago,  M.  k  St.  P.  R,  Co.  94  Wis.  482,  35  L.  R.  A. 
256,  59  Am.  St.  Rep.  909,  69  N.  W.  175,  holding  action  in  tort  established  by  de- 
manding damages  for  injury  through  porter's  failure  to  properly  awaken  pas- 
senger. 
Violation  of  atatatea  and  ordlnancen  as  neirliKence. 

Approved  in  Omaha  Street  R.  Co.  v.  Duvall,  40  Neb.  35,  58  N.  W.  531,  holding 
that  negligence  may  be  inferred  from  failure  to  c  .serve  ordinances  enacted  for 
public  safety;  Smith  v.  Milwaukee  Builders'  &  T.  Exchange,  91  Wis.  367,  30  L.  R. 
A.  507,  51  Am.  St.  Rep.  912,  64  N.  W.  1041,  holding  contractor  negligent  in  fail- 
ing to  erect  covered  passageway  as  required  by  st/itute. 

Proximate  cause  of  Injary. 

Approved  in  Crouse  v.  Chicago  k  N.  W.  R.  Co.  104  Wis.  483,  80  N.  W.  752, 
L.  R.  A.  Au.— Vol.  III.— 31. 
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sustaining  recovery  when  damage  flows  directly  froiA  negligent  act,  though  not 
"natural  and  probable"  result. 

Cited  in  Ewald  v.  American  News  Ck).  18  Misc.  469,  41  N.  Y.  Supp.  881,  hold- 
ing driver  negligent  in  running  into  carriage,  though  his  conduct  might  have 
been  excusable  had  cable  car  suddenly  stopped  his  progress. 

Cited  in  footnotes  to  Rider  v.  Syracuse  Rapid  Transit  R.  Co.  58  L.  R.  A.  125, 
which  holds  proximate  cause  that  which,  in  natural  sequence  unbroken  by  new 
cause,  produced  event;  McAnally  v.  Pennsylvania  R.  Co.  47  L.  R.  A.  788,  which 
denies  right  of  recovery  for  loss  of  leg  by  one  thrown  down  by  man  in  effort  to 
save  him  from  dangerous  position  near  track. 

Cited  in  note  (25  L.  R.  A.  509)  on  injuries  by  street-car  collisions  with  ve- 
hicles or  horses. 

21  L.  R.  A.  723,  SOWLES  v.  MOORE,  65  Vt.  322,  26  Atl.  629. 
Failure  to  obey  statute  or  ordlnanee  a«  neffllirenee  —  As  to  employment 
of  eltfldren. 

Cited  in  footnotes  to  Marino  v.  Lehmaier,  61  L.  R.  A.  812,  which  holds  viola- 
tion of  penal  statute  against  employing  children  of  certain  age  in  factory,  neg- 
ligence; Queen  v.  Dayton  Coal  A  I.  Co.  30  L.  R.  A.  82,  which  holds  violation  of 
statute  against  hiring  boy  under  twelve  to  work  in  mine,  negligence  per  se,  \ 

—  As   to   traveler  on   hlirlKway. 

Cited  in  footnotes  to  Brember  v.  Jones,  26  L.  R.  A.  408,  which  holds  failure 
to  turn  to  right  on  highway  does  not  render  one  liable  for  collision  which  other 
could  have  avoided  by  ordinary  care;  Reipe  v.  Siting,  26  L.  R.  A.  769,  which 
holds  horse-back  traveler  not  negligent  per  se  in  turning  to  left  on  dark  night; 
Missouri  P.  R.  Co.  v.  Hackett.  28  L.  R.  A.  696,  which  holds  company  liable  for 
failure  to  maintain  gate  at  crossing,  though  team  injured  by  its  absence  was 
running  away. 

»—  As  to  vaardlnff  maelilnery. 

Cited  in  footnotes  to  Knisley  v.  Pratt,  32  L.  R.  A.  367,  which  holds  that  dis- 
regard of  statutory  duty  to  guard  cogwheels  does  not  render  one  liable  to  em- 
ployee who  assumed  obvious  risk;  Monteith  v.  Kokomo  Wood  Enameling  Co. 
58  L.  R.  A.  944,  which  sustains  right  of  action  for  injury  to  employee  from 
master's  failure  to  guard  circular  saw,  though  defect  obvious. 

Proximate    cause. 

Cited  in  Missouri  P.  R.  Co.  v.  Columbia,  66  Kan.  398,  68  L.  R.  A.  403,  6!> 
Pac.  338,  holding  that  piling  of  grain  doors  near  railroad  track  not  proximate 
cause  of  injury  resulting  from  derailment  of  train,  caused  by  doors  being  blown 
upon  track  by  unusual  gale. 

21  L.  R.  A.  726,  PENGRA  v.  WHEELER,  24  Or.  532,  34  Pac.  354. 
FindfnvB  of  fact. 

Approved  in  Moody  v.  Richards,  29  Or.  286,  45  Pac  777,  holding  that  court 
must  state  findings  of  fact  upon  all  material  issues  involved  in  pleadings;  Daly 
V.  Larsen,  29  Or.  538,  46  Pac.  143,  holding  that  findings  of  fact  should  be  as 
broad  as  material  issues  made  by  pleadings;  Jameson  ▼.  Coldwell,  25  Or.  205,  35 
Pac.  245,  holding  that  court  must  pass  upon  ail  material  issuet  when  sitting 
without  jury. 
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latereat   on   ualiavldated   claims. 

Approved  in  Stemmer  v.  Scottish  Ins.  Co.  33  Or.  83,  63  Pac  498,  refusing 
interest  on  award  until  after  decree  entered,  where  insured  sues  to  set  it  aside; 
Smith  T.  Turner,  33  Or.  381,  54  Pac.  166,  holding  interest  not  demandable  upon 
unliquidated  claims  or  demands  under  statute. 

Determination    of    vallavlAated    damaffea. 

Cited  in  Dose  v.  Tooze,  37  Or.  21,  60  Pac.  380,  holding  erroneous,  instruction 
permitting  recovery  for  difference  between  price  paid  and  actual  value,  in  ab- 
sence of  agreement  as  to  damages. 

KlTeet  of  Intervening:  Impossibility  of  performaaee. 

Cited  in  Dixon  v.  Breon,  22  Pa.  Super.  Ct.  347,  holding  vendor  relieved  from 
performance  of  agreement  to  cut  timber  and  manufacture  into  lumber  where 
logs  destroyed  by  forest  fire;  Anderson  v.  Adams,  43  Or.  630,  74  Pac  216,  hold- 
ing defense  of  impossibility  of  performance  of  contract,  by  reason  of  act  of  Qod, 
insufficient  when  evidence  does  not  show  utter  impossibility  of  performance. 

Cited  in  footnotes  to  Ontario  Deciduous  Fruit  Growers'  Asso.  v.  Cutting  Fruit 
Packing  Co.  53  L.  R.  A.  681,  which  denies  liability  for  failure  to  deliver  speci- 
fied quantity  of  fruit  contracted  for,  from  failure  of  crop,  due  to  unusual  cli- 
matic conditions;  Angus  v.  Scully,  49  L.  R.  A.  562,  which  sustains  right  to  re- 
cover under  contract  to  move  building,  destroyed  by  fire  before  work  completed; 
Board  of  Education  v.  Townsend,  62  L.  R,  A.  868,  which  holds  blowing  down  of 
Bchoolhouse  not  excuse  one  from  contract  to  remove  and  rebuild;  Eppens,  S.  iu 
W.  Co.  V.  Littlejohn,  52  L,  R.  A.  811,  which  holds  unreasonable  delay  in  deliver- 
ing goods  not  excused  by  vendor's  inability  to  procure  them,  from  personal  dis- 
advantages peculiar  to  him. 

21  L.  R.  A.  729,  HICKEY  v.  MICHIGAN  C.  R.  CO.  96  Mich.  498,  35  Am.  St. 

Rep.  621,  56  N.  W.  989. 
RemoTlng:  nuisance. 

Approved  in  People  v.  Severance,  126  Mich.  560,  84  N.  W.  1089,  holding  that 
person  injured  by  nuisance  may  remove  it  to  extent  of  securing  immunity  from 
damage. 

Cited  in  footnote  to  State,  Avis,  Prosecutor,  v.  Vineland,  23  L.  R.  A.  685, 
which  holds  void,  ordinance  for  removal  as  nuisance  of  healthy  trees  on  roadside. 
Trees  or  hedfre  on  boundary  line. 

Cited  in  footnotes  to  Robinson  v.  Clapp,  29  L.  R.  A.  582,  which  upholds  land- 
owner's right  to  cut  from  tree  on  boundary  line  all  roots  and  branches  on  his 
side;  Kinney  v.  Kinney,  40  L.  R.  A.  626,  which  holds  one  planting  hedge  fence 
on  boundary  line  not  required  to  prevent  its  growing  out  over  adjoining  owner's 
land. 
Title  to  emblements,  etc.,  vrronflrfnlly  severed. 

Cited  in  note  (32  L.  R.  A.  422)  on  title  by  accession  to  crops,  fruit,  and  timber 
wrongfully  severed. 

21  L.  R.  A.  733,  STATE  v.  OTIS,  136  Ind.  267,  34  N.  E.  954. 
Blleet  of  pardon  on  appeal. 

Cited  in  People  v.  Marsh,  125  Mich.  414,  61  L.  R.  A.  462,  84  Am.  St.  Rep. 
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584,  84  N.  W.  472,  holding  admission  of  guilt  and  waiver  of  review  results  by 
accepting  pardon  pending  appeal;  Manlove  v.  State,  153  Ind.  81,  53  N.  £.  385, 
refusing  to  entertain  appeal  after  pardon,  for  purpose  of  determining  who  is 
liable  for  costs. 
Klfect  of  marrTlaar  compI«fn««t  Im  pro»eciitlon  for  ■edaetlom« 

Approved  in  Manlove  v.  State,  153  Ind.  81,  53  N.  £.  385,  holding  that  par- 
don and  subsequent  marriage  to  complainant  might  be  interposed  on  new  trial. 

Cited  in  Latshaw.v.  State,  156  Ind.  199,  59  X.  £.  471,  sustaining  statute 
against  fraudulent  marriages  between  prosecuting  witness  and  defendant  in 
seduction  and  bastardy. 

Cited  in  footnote  to  Morris  v.  Stout,  50  L.  R.  A.  97,  which  sustains  criminal 
statute  against  abandoning  without  just  cause,  woman  married  to  avoid  prose- 
cution for  her  seduction. 

Distinguished  in  Henneger  v.  Lomas,  145  Ind.  303,  32  L.  R.  A.  853,  44  N.  E. 
4t(2,  holding  action  for  seduction  maintainable  against  one  who  marries  prose- 
cuting witness,  when  marriage  declared  void. 

Disapproved  in  Re  Lewis,  67  Kan.  663,  63  L.  R.  A.  282,  100  Am.  St.  Rep.  479, 
73  Pac.  77,  holding  subsequent  marriage  to  Injured  female  not  bar  to  prosecu- 
tion under  statute  prohibiting  illicit  connection  under  promise  of  marriage. 

21  L.  R.  A-  734,  LEWISVILLE  NATURAL  GAS  CO.  v.  STATE,   135  Ind.  49, 

34  N.  E.  702. 
Pre«amptlon  a*  to  munlcipAl  powers. 

Approved  in  Walker  v.  Jameson,  140  Ind.  602,  28  L.  R.  A.  683,  49  Am.  St 
Rep.  222,  37  N.  E.  402,  holding  municipal  authorities  presumed  to  have  dis- 
cretion in  exercise  of  statutory  power,  when  method  not  specified;  Tacoma  Gas 
&  Electric  Light  Co.  v.  Tacoma,  14  Wash.  291,  44  Pac.  655,  holding  delegation  of 
powers  not  presumed  in  favor  of  municipality,  unless  necessary  to  corporate 
existence. 
Protection  of  corporate  francliisea. 

Approved  in  Indianapolis  v.  Consumers  Gas  Trust  Co.  140  Ind.  119,  27  L.  R. 
A.  518,  49  Am.  St.  Rep.  183,  39  N.  E.  433,  holding  ordinance  invalid  requiring 
consent  to  lay  mains,  etc.,  when  not  necessary  under  original  franchise;  Citi- 
zens' Street  R.  Co.  v.  City  R.  Co.  64  Fed.  662,  holding  franchise  should  be  pro 
tected  where  extended  seven  years  by  ordinance,  whether  limitation  valid  or  not 
Validity  of  ordinances  flxinff  rates,  etc. 

Approved  in  Wabaska  Electric  Co.  v.  Wymore,  60  Neb.  202,  82  N.  W.  626, 
holding  municipal  corporation  cannot  regulate  charge  for  electric  lights  when 
not  authorized  by  its  charter;  Noblesville  v.  Noblesville  Gas  &,  Improv.  Co.  157 
Ind.  166,  60  N.  E.  1032,  holding  that  municipality  cannot  regulate  price  charged 
by  natural  gas  company  under  act  of  1887 ;  Ke  Pryor,  55  Kan.  728,  29  L.  R.  A. 
400,  footnote  p.  398,  49  Am.  St.  Rep.  280,  41  Pac.  958,  holding  invalid,  ordinance 
limiting  price  of  gas  to  private  consumers. 

Cited  in  footnotes  to  Louisville  Gas  Co.  v.  Dulaney,  36  L.  R.  A.  125,  which 
denies  right  to  charge  meter  rent  to  small  consumers  of  gas,  in  addition  to  maxi- 
mum charge;  Muncie  Natural  Gas  Co.  v.  Muncie,  60  L.  R.  A.  822,  which  sus- 
tains city's  power  to  stipulate  as  to  maximum  rates  for  gas. 
*  Cited  in  note  (33  L.  R.  A.  181)  on  legislative  power  to  fix  tolls,  rates,  or 
prices.' 
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Distinguished  in  Westfield  Gas  &  Mill.  Go.  v.  Mendenhall,  142  Ind.  545,  41 
N.  £.  1033,  holding  company  cannot  charge  more  than  maximum  rate  fixed  by 
ordinance  under  which  pipes  laid. 

21  L.  R.  A.  736,  HEWSON  v.  ENGLEWOOD  TWP.  55  N.  J.  L.  522,  27  Atl.  904. 
'W^laat    eontttitutea    peddler. 

Cited  in  Wausau  v.  Heideman,  119  Wis.  248,  96  N.  W.  549,  holding  traveling 
agent  for  mercantile  establishment,  soliciting  orders  for  goods  by  sample,  not 
''transient  merchant"  within  municipal  ordinance. 

Cited  in  footnote  to  State  v.  Wells,  48  L.  R.  A.  99,  which  holds  one  soliciting 
orders  for  goods  and  carrying  goods  to  fill  previous  sales  not  peddler. 

21  L.  R.  A.  738,  McLENDON  v,  STATE,  92  Tenn.  520,  22  S.  W.  200. 
Validity    of    vrrlts. 

Approved  in  Harper  v.  Turner,  101  Tenn.  687,  60  S.  W.  755,  holding  justice's 
writ  of  original  attachment  void  in  not  running  in  name  of  state. 

Ijiablllty  on   olllolal  bond. 

Cited  in  footnotes  to  State  ex  rel,  Bruns  v.  Clausmeier,  50  L.  R.  A.  73,  deny- 
ing sheriff's  liability  on  bond,  for  libelous  sending  out  of  photograph  and  de- 
flcription  of  prisoner;  Johnson  v.  Williams,  54  L.  R.  A.  220,  which  holds  sheriff 
liable  on  bond  for  killing  by  deputy  under  mistaken  belief  as  to  identity;  State 
use  of  WMlson  v.  Fowler,  42  L.  R.  A.  849,  which  holds  sheriff  liable  on  bond  for 
levy  on  growing  crop  of  peaches,  and  failure  to  gather  or  allow  owner  to  gather 
them  until  crop  worthless. 

LtljibflitT   for  oflleer'a   trespami. 

Approved  in  Allison  v.  People,  6  Colo.  App.  84,  39  Pac.  903,  holding  surety  not 
responsible  for  trespass  by  officer  acting  without  actual  or  apparent  authority; 
Marquis  v.  Willard,  12  Wash.  534,  50  Am.  St.  Rep.  906,  41  Pac.  889,  holding 
surety  not  liable  for  detention  by  chief  of  police  withuot  process. 

Cited  in  State  use  of  McLaurin  v.  McDaniel,  78  Miss.  4,  50  L.  R.  A.  119, 
footnote  p.  118,  84  Am.  St.  Rep.  618,  27  So.  994,  holding  surety  not  liable  for 
illegal  act  by  mayor  in  line  of  duty. 

Cited  in  footnotes  to  Brown  v.  Weaver,  42  L.  R.  A.  423,  which  sustains  lia- 
bility on  sheriff's  bond  for  wrongful  shooting  by  deputy  of  prisoner  attempting 
to  escape  from  arrest  for  misdemeanor;  Feller  v.  Gates,  56  L.  R.  A.  630,  which 
denies  liability  on  bond  for  return  of  mcney  taken  by  constable  from  execution 
defendant  to  stay  execution  pending  appeal;  State  use  of  Cocking  v.  Wade,  40 
Li.  R.  A.  628,  which  denies  liability  of  sureties  for  sheriff's  malicious  act  in  aid- 
ing mob  to  kill  prisoner. 
Blaaaer  of  »er%'lnK  vrrlts. 

Cited  in  footnote  to  Kelley  v.  Schuyler,  44  L.  R.  A.  435,  which  holds  officer 
a  trespasser  in  breaking  and  entering  dwelling  house  to  serve  replevin  writ. 

21  L.  R.  A.  743,  HART  v.  CITIZENS'  INS.  CO.  86  Wis.  77,  39  Am.  St.  Rep.  877, 

56  N.  W.  332. 
Limltatloaa  fa   lanaraace  policies. 

Approved  in  Egan  v.  Oakland  Ins.  Co.  29  Or.  409,  54  Am.  St.  Rep.  798,  42 
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Pac.  990,  holding  limitation  runs  from  time  of  fire  under  stipulation  that  action 
must  be  commenced  within  six  months  thereafter,  notwithstanding  loss  not 
payable  until  sixty  days  after  proof  of  loss;  Griem  v.  Fidelity  &  C.  Co.  99  Wis. 
532,  75  N.  W.  67,  sustaining  stipulation  in  policy  shortening  statutory  period 
within  which  action  may  be  brought;  Provident  Fund  Soc.  v.  Howell,  110  Ala. 
510,  18  So.  311,  holding  limitation  runs  from  date  when  insurer  receives  proof 
of  disability,  under  stipulation  that  action  shall  be  brought  within  six  months 
thereafter. 

Cited  in  footnote  to  McFarland  v.  Railway  Officials  &  E.  Acci.  Asso.  27  L.  R. 
A.  48,  which  holds  period  of  limitation  for  action  on  policy  begins  from  time 
of  death. 

Cited  in  note  (47  L.  R.  A.  701,  702)  on  stipulation  limiting  time  for  suit 
on  insurance  policy ;  when  begins  to  run. 

Denied  in  Read  v.  State  Ins.  Co.  103  Iowa,  312,  64  Am.  St.  Rep.  180,  72  N.  W. 
665,  holding  limitation  does  not  run  until  sixty  days  after  proof  of  loss  fur- 
nished under  stipulation  that  action  be  brought  within  six  months  after  fire; 
Sample  v.  London  &  L.  F.  Ins.  Co.  46  S.  C.  496,  47  L.  R.  A.  705,  57  Am.  St 
Rep.  701,  24  S.  E.  334,  holding  limitation  runs  from  accrual  of  right  of  action 
when  proof  of  loss  required,  although  stipulation  provides  that  action  be  brought 
within  twelve  months  next  after  fire. 

21  L.  R.  A.  746,  KURD  v.  DOTY,  86  Wis.  1,  56  N.  W.  371. 
Insurable    interest. 

Approved  in  Strike  v.  Wisconsin  Odd  Fellows  Mut  L.  Ins.  Co.  95  Wis.  587, 
70  N.'  W.  819,  holding  that  insured  may  assign  policy  to  any  person,  regardless 
of  insurable  interest. 

Cited  in  footnote  to  Adams  v.  Reed,  35  L.  R.  A.  692,  which  holds  woman  has 
insurable  interest  in  life  of  son-in-law. 

Cited  in  note  ( 25  L.  R.  A.  627 )   on  right  to  take  life  insurance  for  benefit  of 
stranger. 
Trusts  in  Inaarnnce  money. 

Approved  in  Cowin  v.  Hurst,  124  Mich.  547,  83  Am.  St.  Rep.  344,  83  N.  W. 
274,  holding  one  bound  to  execute  trust  when  receiving  insurance  money  to  hold 
for  another. 

Cited  in  Taylor  v.  Hill,  86  Wis.  104,  56  N.  W.  738,  holding  validity  of  policy 
issued  to  married  woman  immaterial  after  payment  in  action  to  compel  ac- 
counting by  guardian. 

21  L.  R.  A.  751,  Ex  parte  GOULD,  99  Cal.  360,  37  Am.  St.  Rep.  57,  33  Pac.  1112. 
Criminal  nature  of  contempt. 

Approved  in  State  ex  rel.  Flynn  v.  Fifth  Judicial  Dist.  Court,  24  Mont.  35, 
60  Pac.  493,  holding  contempt  in  disobeying  injunction  punishable  by  indict- 
ment, as  well  as  by  summary  proceedings;  McClatchy  v.  Superior  Court,  119  Cal. 
419,  39  L.  R.  A.  694,  51  Pac.  696,  holding  contempt  specific  criminal  offense  for 
which  party  has  right  to  be  heard  in  defense;  Cosby  v.  Superior  Court,  110  Cal. 
52,  42  Pac.  460,  holding  contempt  specific  criminal  offense  that  cannot  be  based 
on  order  not  of  record;  State  ex  rel.  Gcmmell  v.  Clancy,  24  Mont.  364.  61  Pac 
987,  holding  proceedings  in  constructive  contempt  criminal  in  nature;  Miskim- 
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mins  V.  Shaver,  8  Wyo.  414,  49  L.  R.  A.  839,  58  Pac.  411,  holding  question  as  to 
<x>iitempt  may  be  inquired  into  on  habeas  corpus. 

Cited  in  Re  Nevitt,  54  C.  C.  A.  632,  117  Fed.  458,  making  suggestions,  with- 
out deciding,  as  to  president's  power  to  pardon  criminal  contempt. 
Protectio«    aeralnst    teutitylng    airalnat    self. 

Cited  in  note  (29  L.  R.  A.  821)  on  constitutional  protection  against  being 
forced  to  furnish  evidence  to  be  used  against  one's  self  in  civil  case. 

■21  li.  R.  A.  753,  STATE  BANK  v.  BYRNE,  97  Mich.  178,  37  Am.  St.  Rep,  332, 

56  N.*  W.  355. 
PAymemt    of    note*. 

Approved  in  Bank  of  Montreal  v.  Ingerson,  105  Iowa,  355,  75  N.  W.  351,  hold- 
ing bank  powerless  to  accept  claim  against  itself  as  payment  of  notes  calling  for 
money. 

Cited  in  footnote  to  Bank  of  Antigo  v.  Union  Trust  Co.  23  L.  R.  A.  611,  which 
holds  that  bank  takes  risk  of  accepting  check  in  payment  of  note  received  for 
•collection. 

^1  L.  R.  A.  755,  Re  SHORTRIDGE,  99  Cal.  528,  37  Am.  St.  Rep.  78,  34  Pac.  227. 
Rlarlit    of   public    trial. 

Approved  in  People  v.  Hall,  23  Misc.  485,  49  N.  Y.  Supp.  158,  granting  oertifi- 
-csite  of  reasonable  doubt  where  public  excluded  from  trial  for  extortion,  for  moral 
reasons. 
'Contempt  hy  ne^vspapers. 

Approved  in  Field  v.  Thornell,  106  Iowa,  16,  68  Am.  St.  Rep.  281,  75  N.  W. 
•685,  holding  newspaper  article  contemptuous  in  attempting  to  intluence  verdict 
bj  assailing  state's  witnesses  and  counsel. 

Cited  in  footnote  to  People  ex  rel,  Connor  v.  Stapleton,  23  L.  R.  A.  787,  which 
liolds  it  contempt  for  newspaper  to  charge  certain  persons  with  sufficient  influence 
to  prevent  court  handing  down  opinion  in  case  in  which  they  had  been  convicted; 
£!x  parte  Foster,  44  Tex.  Crim.  Rep.  426,  60  L.  R.  A.  633,  100  Am.  St.  Rep.  866, 
71  S.  W.  593,  denying  court's  power,  when  evidence  is  not  obscene,  to  prohibit 
its  publication,  and  to  punish  for  violation  of  such  prohibition. 
Power    of    panialiiiiflr    contempt. 

Cited  in  Carter  v.  Com.  96  Va.  811,  46  L.  R.  A.  314,  32  S.  E.  780,  holding  leg- 
islature cannot  defeat  inherent  power  to  punisdi  for  contempt  by  providing  jury 
trial  therefor;  State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  235,  99  Am.  St.  Rep.  624, 
76  S.  W.  79,  denying  legislative  power  to  regulate  power  of  courts  to  punish  for 
-contempt. 

Cited  in  note  (36  L.  R.  A.  256)  on  legislative  power  to  abridge  power  of  courts 
to  punish  for  contempt. 

21  L.  R.  A.  767,  STATE  ex  rel.  BEEDLE  v.  SCHOONOVER,  135  Ind.  526,  35  N. 
E.  119. 

Followed  without  discussion  in  State  ex  rel.  Bartlett  v.  Schoonover,  135  InJ. 
70>,  35  N.  E.  121. 
JLm  to  liability  for  parchasinir  votes. 

Approved  in  Thompson  v.  State,  16  Ind.  App.  88,  44  N.  E.  763,  holding  failure 
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of  elector  to  carry  out  agreement  not  essential  in  fixing  Briber's  liability  t> 
penalty. 

Cited  in  Spurlin  v.  State,  20  Ind.  App.  344,  50  N.  E.  777,  holding  it  error  to 
refuse  instruction  that  innocence  presumed  until  guilt  established,  in  action  for 
penalty  for  purchasing  votes. 

Cited  in  footnote  to  Baum  v.  State,  65  L.  R.  A.  260,  which  authorizes  disfran- 
chisement for  bribery  at  election. 

Distinguished  in  Clinton  County  v.  Davis  (Ind.)  64  L.  R.  A.  786,  69  N.  E.  680,. 
holding  that  vote  ouyer  cannot  claim  reward  offered  by  statute  providing  for  re- 
ward to  person  furnishing  information  resulting  in  conviction  of  vote  seller. 

Wlint  constitutes   former  Jeopardy. 

Cited  in  Latshaw  v.  State,  156  Ind.  201,  59  N.  E.  471,  holding  that  legisfature 
may  provide  civil  damage  action  for  illegal  act,  though  party  criminally  liable. 

Cited  in  footnote  to  Re  Ascher,  57  L.  R.  A.  806,  which  holds  accused  not  put  in 
jeopardy  by  discharge  of  jury  after  trial  commenced,  because  jurors  prejudiced 
in  his  favor. 

Violation   of    Injunction   a»   oontempt. 

Approved  in  State  ex  rel.  Duensing  v.  Roby,  142  Ind.  189,  33  L.  R.  A.  220,  51 
Am.  St.  Rep.  174,  41  N.  E.  145,  holding  violation  of  injunction  punishable  as  for 
contempt. 
PenallBinx  failure  to  discliarire  record. 

Cited  in  Judy  v.  Thompson,  166  Ind.  536,  60  N.  E.  270,  sustaining  statutory 
penalty  of  $26  and  fees,  payable  to  mortgagor  for  failure  to  discharge  record. 

21  L.  R.  A.  769,  BARRE  WATER  CO.  v.  CARNES,  65  Vt.  626,  36  Am.  St.  Rep. 

891,  27  Atl.  609. 
Riparian   rliriita. 

Cited  in  Bridgeman  v.  Hardwick,  67  Vt.  654,  32  Atl.  502,  sustaining  recovery 
by  adjoining  owner  for  diversion  of  stream  by  village  for  fire,  sanitary,  and  do- 
mestic purposes ;  Canton  v.  Shock,  66  Ohio  St.  27,  58  L.  R.  A.  639,  63  N.  E.  600,. 
I^olding  that  municipality,  situated  upon  natural  stream,  is,  in  its  corporate  ca- 
pacity, entitled  to  rights  of  riparian  proprietor. 

Cited  in  footnotes  to  Canton  v.  Shock,  58  L.  R.  A.  637,  which  holds  city  liable 
to  lower  proprietor  for  furnishing  water  to  outside  persons,  or  for  transportation^ 
or  unreasonable  amount  to  manufacturers;  New  Whatcom  v.  Fairhaven  Land  Co. 
64  L.  R.  A.  190,  which  denies  city's  right  to  appropriate  waters  of  navigable  lake 
for  water  supply,  to  injury  of  riparian  owner;  Gould  v.  Eaton,  38  L.  R.  A.  18U 
which  denies  riparian  owner's  power  to  transfer  right  to  divert  water  from 
stream  to  use  on  nonriparian  land. 

Cited  in  note  (41  L.  R.  A.  741)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream. 

21  L.  R.  A.  772,  WOLF  v.  YOUBERT,  45  La.  Ann.  1100,  13  So.  806. 
Use   of   name   in    firm. 

Approved  in  Re  Pelican  Ins.  Co.  47  La.  Ann.  936,  17  So.  427,  holding  that  "266» 
R.  S."  was  intended  to  prevent  use  of  name  of  person  not  evidently  interested  in 
the  firm^  so  as  to  induce  false  credit. 
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FrloritT  betw««s  Jodirment  and  conveyaiice. 

Cited  in  note  (38  L.  R.  A.  248)  on  priority  of  judgment  over  conveyance  made 
after  beginning  of  term. 

21  L.  R.  A.  776,  NORTHERN  PIXE-LAND  00.  v.  BIGELOW,  84  Wis.  157,  54 

N.  W.  496. 
Proportional    division    of   -water    front. 

Approved  in  South  Shore  Lumber  Co.  v.  C.  C.  Thompson  Lumber  Co.  37  C.  C. 
A.  387,  04  Fed.  738,  sustaining  rule  that  riparian  owner's  frontage  on  line  of 
navigable  water  within  cove  bears  same  ratio  to  his  shore  frontage  as  line  of  nav- 
igable water  within  cove  bears  to  shore  line;  Groner  v.  Foster,  94  Va.  653,  27 
Atl.  493,  sustaining  rule  of  division  of  riparian  rights,  that  as  whole  shore  line  is 
to  whole  line  of  navigability,  so  is  each  share  of  shore  line  to  each  share  ol  line 
of  navigability. 

Annotation  in  21  L.  R.  A.  776,  referred  to  particularly  in  Scheifert  v.  Briegel, 
90  Minn.  131,  63  L.  R.  A.  299,  101  Am.  St.  Rep.  399.  96  N.  W.  44,  holding  divi- 
sion of  irregular  shore  line  of  lake,,  by  extending  side  lines  of  lote  to  central 
points  at  different  portions  of  lake,  inequitable. 

Meander  line*. 

Cited  in  footnote  to  Sizor  v.  Logansport,  44  L.  R.  A.  814,  which  holds  title 
carried  to  water  line,  if  not  to  thread  of  stream,  by  naming  meander  line  as 
boundary. 

Erections    on    shore    of    navlfrable    ^vaters. 

Approved  in  Priewe  v.  Wisconsin  State  Land  k  Improv.  Co.  93  Wis.  647,  33  L. 
R.  A.  650,  67  N.  W.  918,  holding  riparian  proprietor  upon  navigable  lakes  may 
erect  wharves  in  aid  of  navigation;  Madison  v.  Mayers,  97  Wis.  416,  40  L.  R.  A. 
650,  65  Am.  St.  Rep.  127,  73  N.  W.  43,  holding  riparian  proprietor  may  construct 
wharves,  booms,  etc.,  in  shoal  waters  in  aid  of  navigation. 

Title    to    aceretlons. 

Cited  in  footnotes  to  Crandall  v.  Allen,  22  L.  R.  A.  591,  which  holds  accretions 
in  front  of  land  of  several  owners  belong  to  all ;  Wallace  v.  Driver,  31  L.  R..  A. 
317,  as  to  ownership  of  island  formed  in  navigable  river. 

21  li.  R.  A.  783,  Ex  parte  WILLIAMS,  31  Tex.  Crim.  Rep.  262,  20  S.  W.  580. 
VnlfomtltT   In    lloense   lamrs. 

Approved  in  Preston  v.  Finley,  72  Fed.  856,  sustaining  stetute  imposing  tax 
on  all  newspapers  of  certein  class;  Hill  v.  Abbeville,  59  S.  C.  417,  38  S.  E.  11, 
sustaining  graduated  privilege  tax  or  license  on  all  businesses  or  occupations  of 
same  class. 

Cited  in  footnotes  to  Stete  v.  Garbroski,  66  L.  R.  A.  570,  which  holds  void, 
statute  exempting  veterans  from  requirement  for  peddling  license;  Knisely  v. 
Gotterel,  50  L.  R.  A.  86,  which  sustains  stetute  fixing  different  rates  of  license 
for  reteilers,  wholesalers,  and  sellers  on  board  of  trade;  Com.  use  of  Titusville  v. 
Clark,  57  L.  R.  A.  348,  which  holds  void,  exemption  from  license  tex  of  contract- 
ors and  real-estate  dealers,  but  not  others,  whose  business  less  than  $1,000;  Har- 
rodsburg  v.  Renfro,  51  L.  R.  A.  807,  which  holds  void,  ordinance  imposing  greater 
license  fee  for  sale  of  liquors  on  main  street  of  town  than  elsewhere. 
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21  L.  R.  A.  787,  KORETKE  v.  IRWIN,  100  Ala.  323,  13  So.  943. 
Fermnan's   doty. 

Cited  in  footnote  to  Sturgia  v.  Kountz,  27  L.  R.  A.  390,  which  requires  ferry- 
boat owner  to  provide  sufficient  bar  to  driveway. 

21  L.  R.  A.  7»9,  STATE  v.  LOOMIS,  116  Mo.  307,  22  S.  W.  350. 
Restrictions    on    bnslness   and    contracts  ^—  Dne    process   of   lavr. 

Cited  in  Hunt  v.  Searcy,  167  Mo.  180,  67  S.  W.  206,  holding  insanity  judgment 
void  when  procured  without  notice  to,  or  appearance  by,  alleged  incompetent; 
■Com.  v.  Brown,  8  Pa.  Super.  Ct.  344,  holding  act  requiring  weighing  of  bitumi- 
nous coal  before  screening,  and  providing  penalty  for  violation  thereof,  unconsti- 
tutional. 

Cited  in  footnote  to  Harding  v.  People,  32  L.  R.  A.  445,  which  holds  act  re- 
quiring weighing  of  coal  hoisted  from  mines  whose  product  is  shipped  by  rail  or 
water  invalid. 

—  Class    Icflrislation. 

Cited  in  Low  v.  Rees  Printing  Co.  41  Neb.  136,  24  L.  R.  A.  706,  footnote  p.  702, 
43  Am.  St.  Rep.  670,  59  N.  W.  362,  holding  unconstitutional,  exception  of  farm 
and  domestic  labor  from  eight-hour  act;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U. 
S.  155,  41  L.  ed.  668,  17  Sup.  Ct.  Rep.  255,  holding  unconstitutional,  statute 
granting  attorney's  fees  against  railway  corporation  only,  as  unequal  classifica- 
tion; State  V.  Garbroski,  111  Iowa,  499,  56  L.  R.  A.  572,  82  Am.  St.  Rep.  524,  82 
N.  VV.  959,  holding  statute  unconstitutional  in  exempting  veterans  in  Union 
Army  from  payment  of  peddler's  tax ;  Hocking  Valley  Coal  Co.  v.  Rosser,  53  Ohio 
St.  25,  29  L.  R.  A.  390,  53  Am.  St.  Rep.  622,  41  N.  E.  263,  holding  statute  void 
in  granting  attorney's  fees  to  successful  party  in  action  for  wages;  Johnson  v. 
<iioodyear  Min.  Co.  127  Cal.  15,  47  L.  R.  A.  342,  78  Am.  St.  Rep.  17,  59  Pac.  304, 
holding  statute  unconstitutional  in  regulating  wage  contracts  of  corporations  do- 
ing business  within  state;  Vogel  v.  Pekoe,  157  111.  349,  30  L.  R.  A.  495.  42  N.  E. 
ZS6  (dissenting  opinion),  majority  sustaining  statute  giving  attorney's  fees  in 
wage  suits,  when  applicable  to  all  similarly  engaged;  Robertson  v.  People,  20 
Colo.  288,  38  Pac.  326,  sustaining  statute  providing  for  punishment  of  bank  offi- 
cers for  certain  acts  without  due  process;  State  v.  Broadbelt,  89  Md.  583,  45  L. 
R.  A.  437,  73  Am.  8t.  Rep.  201,  43  Atl.  771,  sustaining  statute  imposing  sanitary 
regulations  on  dairymen  in  cities,  towns,  and  villages;  State  v.  Darrah,  152  Mo. 
536,  54  S.  W.  226,  sustaining  statute  relating  to  punishment  of  bank  officers  for 
ijertain  acts;  Andrus  v.  Fidelity  Mut.  L.  Ins.  Asso.  168  Mo.  164,  67  S.  W.  532, 
holding  practice  of  permitting  proof  of  waiver  of  terms  of  insurance  contract 
without  being  pleaded,  not  arbitrary  classification  of  such  contracts;  Marshall  & 
B.  Co.  V.  Nashville,  109  Tenn.  499,  71  S.  W.  815,  holding  ordinance  requiring 
that  all  city  printing  must  bear  union  label,  invalid,  as  discriminative  class  leg- 
islation; Sams  V.  St.  Louis  &  M.  River  R.  Co.  174  Mo.  72,  61  L.  R.  A.  480,  73 
S.  W.  686,  declaring  that  class  legislation,  to  stand,  must  include  all  who  cannot 
be  distinguished  in  that  particular  characteristic  which  justifies  the  act;  School 
District  v.  School  District,  22  Pa.  Co.  Ct.  235,  holding  act  providing  for  educa- 
tion of  soldiers'  children  not  permanently  residing  in  school  district  unconsti- 
tutional. 

Cited  in  footnote  to  Luman  ▼.  Hitchins  Bros.  Co.  46  L.  R.  A.  393,  which  holds 
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^oid,  statute  prohibiting  officer  of  railroad  and  mining  corporation  only,  from 
^ing  interested  in  mercantile  business. 

Distinguished  in  Dugger  v.  Mechanics'  k  T,  Ins.  Co.  95  Tenn.  259,  28  L.  R.  A. 
^00,  32  S.  W.  5,  sustaining  statute  excepting  insurance  upon  baled  cotton  from 
provisions  applicable  to  insurance  policies  generally;  State  v.  Gregory,  170  Mo. 
•605,  71  S.  VV.  170,  holding  legislation  referring  to  all  contractors  and  subcon- 
tractors not  unconstitutional  as  class  legislation. 

-«^  Freedom  off  eontract. 

Cited  in  Daggs  v.  Orient  Ins.  Co.  136  Mo.  399,  35  L.  R.  A.  231,  58  Am.  St.  Rep. 
^38,  38  S.  W.  85  (concurring  opinion),  sustaining  statute  requiring  payment  of 
full  amount  of  policy  on  total  loss;  State  ea  rel.  Star  Pub.  Co.  v.  Associated 
Press,  159  Mo.  456,  51  L.  R.  A.  166,  81  Am.  St.  Rep.  368,  60  S.  W.  91,  holding 
Tiews  gathering  not  monopoly,  and  contractual  rights  as  to  reports  cannot  be  dis- 
turbed; People  ex  rel.  Rodgers  v.  Coler,  166  X.  Y.  19,  52  L.  R.  A.  822,  82  Am.  St. 
Rep.  605,  59  N.  E.  716,  holding  statute  unconstitutional  in  declaring  contract 
invalid  unless  workmen  receive  prevailing  wages;  State  v.  Haun,  61  Kan.  159,  47 
X.  R.  A.  374,  59  Pac.  340,  holding  statute  unconstitutional  which  makes  wagoM 
payable  in  money  only;  Harbison  v.  Knoxville  Iron  Co.  103  Tenn.  446,  56  L.  R.  A. 
-321,  76  Am.  St.  Rep.  682,  53  S.  W.  955,  sustaining  statute  requiring  employtM-s 
to  p«y  in  money  all  orders  for  merchandise,  etc.,  issued  for  wages;  Com.  v. 
Brown,  8  Pa.  Super.  Ct.  351,  43  W.  N.  C.  73,  Affirming  6  Pa.  Dist.  R.  775,  20  Pa. 
Co.  Ct.  254,  28  Pittsb.  L.  J.  N.  S.  181,  holding  statute  unconstitutional  in  provid- 
ing against  screening  coal  mined  at  quantity  rates,  before  crediting  weight  to 
-employee;  Re  House  Bill  No.  203,  21  Colo.  28,  39  Pac.  431,  holding  bill  unconsti- 
tutional in  attempting  to  abridge  contractual  rights  of  fixing  mode  of  compensa- 
tion for  mining  coal;  McCarty  v.  O'Bryan,  137  Mo.  591,  38  S.  VV.  456  (concurring 
opinion),  sustaining  recovery'  of  twice  amount  owing,  for  failure  to  pay  wages 
when  due;  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark.  423,  23  L.  R.  A.  270,  foot- 
Tiote  p.  264,  41  Am.  St.  Rep.  109,  25  S.  W.  75,  upholding  statute  requiring  pay- 
ment of  wages  earned,  witliout  discount,  on  discharge  of  employees  by  corpora- 
tions; SUte  V.  Julow,  129  Mo.  175,  29  L.  R.  A.  259,  footnote  p.  257,  50  Am.  St. 
Rep.  443,  31  S.  W.  781,  holding  unlawful,  requirement  as  condition  of  employ- 
ment that  employee  shall  not  belong  to  labor  union;  State  ew  rel.  Zillmer  v. 
Kreutzberg,  114  Wis.  543,  68  L.  R.  A.  754,  91  Am.  St.  Rep.  934.  90  N.  W.  1098, 
holding  statute  unconstitutional  in  making  it  unlawful  to  discharge  employee  be- 
^cause  member  of  labor  organization;  Cleveland  v.  Clements  Bros.  Constr.  Co.  67 
Ohio  St.  222,  59  L.  R.  A.  782,  footnote  p.  775,  93  Am.  St.  Rep.  670,  65  N.  E.  885, 
holding  eight-hour  labor  law  invalid;  Re  Morgan,  26  Colo.  448,  47  L.  R.  A.  65, 
footnote  p.  62,  77  Am.  St.  Rep.  269,  58  Pac.  1071,  holding  void,  eight-hour  law 
applying  to  smelters;  Cleveland  v.  Clements  Bros.  Constr.  Co.  67  Ohio  St.  222, 
59  L.  R.  A.  782,  footnote  p.  775,  holding  void,  act  limiting  to  eight  hours  a  day 
work  of  laborers  on  public  contract;  Ritchie  v.  People,  155  111.  104,  29  L.  R.  A. 
■82,  footnote  p.  79,  46  Am.  St.  Rep.  315,  40  N.  E.  454,  holding  void,  act  prohibit- 
ing employment  of  female  in  factory  more  than  eight  hours  per  day;  Low  v.  Rees 
Printing  Co.  41  Neb.  136,  24  L.  R.  A.  706,  footnote  p.  702,  43  Am.  St.  Rep.  670, 
59  N.  W.  362,  holding  unconstitutional,  exception  of  farm  and  domestic  labor 
from  eight-hour  law;  State  ex  rel.  Crow  v.  Continental  Tobacco  Co.  177  Mo.  35, 
75  S.  W.  737,  holding  that  statute  prohibiting  fixing  and  maintaining  price  of 
manufactured  article  does  not  prohibit  one  manufacturing  company  from  selling 
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to  another;  State  v.  Balch,  178  Mo.  410,  77  S.  W.  547,  holding  statement  of  ac- 
count and  amount  due,  given  quitting  employee,  not  within  meaning  of  statute 
prohibiting  issue  of  evidence  of  indebtedness  which  is  not  negotiable  and  redeem- 
able at  face  value;  Republic  Iron  &  St«el  Co.  v.  State,  160  Ind.  392,  52  L.  R.  A. 
144,  66  N.  E.  1005,  holding  act  requiring  weekly  payment  of  wages,  and  impos- 
ing penalty  for  violation  thereof,  unconstitutional;  State  v.  Cantwell,  179  Mo. 
261,  78  S.  W.  569,  sustaining,  as  exercise  of  police  power,  legislation  prohibiting 
laborers  from  working  underground  more  than  eight  hours  a  day. 

Cited  in  footnotes  to  Braceville  Coal  Co.  v.  People,  22  L.  R.  A.  340,  which  holds 
unconstitutional,  statute  requiring  wedcly  payment  of  wages  by  specified  corpora- 
tions; State  ex  rel.  Board  of  Transp.  v.  Sioux  City,  O.  &  W.  R.  Co.  31  L.  R.  A.  47, 
which  holds  void,  act  fixing  freight  rates;  Bniley  v.  People,  B4  L.  R.  A.  839, 
which  holds  void,  restriction  on  number  lodging-house  keepers  may  permit  to 
occupy  one  room;  Re  Preston,  52  L.  R.  A.  523,  which  holds  void,  statute  against 
8cre<»ning  coal  before  weighing  and  crediting  to  miner;  State  v.  Wilson,  47  L. 
R.  A.  71,  which  sustains  statute  against  screening  coal  mined  at  quantity  rates, 
before  weighing  and  crediting  to  employees ;  Dixon  v.  Poe,  60  L.  R.  A.  308,  which 
holds  void,  act  requiring  redemption  in  money  of  checks  issued  in  payment  of 
wages;  State  v.  Buchanan,  59  L.  R.  A.  342,  which  sustains  prohibition  against 
employment  of  women  more  than  ten  hours  a  day  in  certain  establishments;  Re 
Ten-Hour  Law,  61  L.  R.  A.  612,  which  sustains  limitation  to  ten  hours  a  day  of 
work  of  street  railway  employees;  Re  Dalton,  47  L.  R.  A.  380,  which  sustains 
eight-hour  law  applicable  only  to  employees  of  state,  municipality,  or  subdivision 
of  state;  Third  Nat.  Bank  v.  Divine  Grocery  Co.  34  L.  R.  A.  445,  which  denies 
right  to  prevent  transfer  of  property  in  payment  of  debt  while  solvent;  Dennis  v. 
Moses,  40  L.  R.  A.  302,  which  denies  validity  of  statute  limiting  recovery  on 
mortgage  debt  to  property  mortgaged;  viriswold  v.  Illinois  C.  R.  Co.  24  L.  R.  A. 
647,  which  holds  prohibition  againnt  carriers  exempting  themselves  from  liability 
inapplicable  to  contract  relieving  them  from  Habiltiy  for  loss  by  fire  of  ware- 
houses placed  on  their  property. 

Cited  in  notes  (28  L.  R.  A.  273)  on  validity  and  effect  of  statutes  requiring 
wages  to  be  paid  in  lawful  money;  (28  L.  K.  A.  344)  on  validity  and  effect  of 
statutes  regulating  time  and  payment  of  wages. 

— -  Police  power. 

Cited  in  footnotes  to  Bessette  v.  People,  56  L.  R.  A.  658,  which  holds  void, 
requirement  that  horseshoers  practise  business  for  four  years,  submit  to  exam- 
ination, and  pay  license  fee;  People  ex  rel.  Nechamcus  v.  City  Prison,  27  L. 
R.  A.  718,  which  upholds  act  requiring  examination  and  certificate  from  cm- 
ploying  or  master  plumbers. 

21  L.  R.  A.  810,  INTERNATIONAL  OCEAN  TELEG.  CO.  v.  SAUNDERS,  32 

Fla.  434,  14  So.  148. 
Action   by   addreanee'ii   principal. 

Cited  in  footnote  to  Shingleur  v.  Western  U.  Teleg.  Co.  30  L.  R.  A.  444,  which 
denies  right  of  one  voluntarily  carrying  out  contract  by  agent  in  accordance 
with  telegram  wrongly  transmitted,  to  recover  against  company. 
Recovery    for   mental    ansruialt* 

Approved  in  Butner  v.  Western  U.  Teleg.  Co.  2  Okla.  ^39,  4  Inters.  Com-  Rep. 
771,  37   Pac.   1087,  denying  damages  for  mental   suffering  occasioned  by  negli- 
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^nt  failure  to  deliver  telegram  announcing  relative's  death;  Lewis  v.  Western 
U.  Tel^.  Co.  67  S.  C.  330,  35  S.  E.  556,  denying  damages  for  mental  suffering 
<liscozmected  with  physical  injury,  for  delaying  message;  Western  U.  Teleg.  Co. 
V.  Ferguson,  26  Ind.  App.  216,  59  N.  E.  416,  and  Western  U.  Teleg.  Co.  v.  Fer- 
i^uson,  157  Ind.  66,  54  L.  R,  A.  847,  footnote  p.  846,  60  N.  E.  674,  denying  right 
of  action  for  mental  anguish  from  failure  to  promptly  deliver  telegram;  West- 
ern U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  66,  54  L.  R.  A.  847,  60  N.  E.  674,  deny- 
ing right  of  action  for  mental  anguish  only,  resulting  from  failure  of  telegraph 
company  to  deliver  message;  Hickey  v.  Welch,  91  Mo.  App.  11,  sustaining  action 
for  mental  anguish  in  absence  of  physical  injury  when  resulting  from  wilful 
and  malicious  act. 

Cited  in  footnotes  to  Western  U.  Teleg.  Co.  v.  Crocker,  69  L.  R.  A.  398,  which 
sustains  recovery  for  mental  anguish  for  failure  to  promptly  deliver  telegram 
announcing  serious  illness  of  grandchild;  Francis  v.  Western  U.  Teleg.  Co.  25 
L.  B.  A.  406,  which  holds  damages  for  mental  suffering  not  recoverable  for  fail- 
ure to  deliver  telegram;  Peay  v.  Western  U.  Teleg.  Co.  39  L.  R.  A.*463,  which 
•denies  right  to  damages  for  mental  anguish  without  physical  injury  for  delay 
in  delivering  telegram ;  Cowan'  v.  Western  U.  Teleg.  Co.  64  L.  R.  A.  546,  hold- 
ing that  mental  anguish  will  sustain  action  for  failure  to  promptly  deliver  tele- 
gram; Simmons  v.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607,  which  sustains  stat- 
ute rendering  telegraph  companies  liable  for  delay  in  delivering  messages. 

Denied  in  Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa,  756,  28  L.  R.  A.  73, 
57  Am.  St.  Rep.  294,  62  N.  W.  1,  sustaining  recovery  for  mental  anguish  from 
negligently  delaying  telegram  announcing  relative's  death. 

21  L.  R.  A.  818,  WESTERN  U.  TELEG.  CO.  v.  McGILL,  6  C.  C.  A.  621,  12  U.  S. 

App.  661,  67  Fed.  699. 
^Wlio  mar  retsover  ander  statates  fpivlnip  rlipltt  off  aetloa   tor  yvroumtul 
death. 

Approved  in  Watson  v.  St.  Paul  City  R.  Co.  70  Minn.  518,  73  N.  W.  400, 
denying  recovery  to  husband  for  wife's  death  under  statute  permitting  recovery 
by  "next  of  kin;"  Thornburg  v.  American  Strawboard  Co.  141  Ind.  445,  50  Am. 
St.  Rep.  334,  40  N.  E.  1062,  denying  recovery  by  stepfather  for  child's  death 
under  statute  giving  right  to  "father;"  Citizens'  Street  R.  Co.  v.  Cooper,  22 
Ind.  App.  463,  72  Am.  St.  Rep.  319,  53  N.  E.  1092,  denying  recovery  by  foster 
mother  for  death  of  child  not  legally  adopted,  under  statute  giving  right  to 
"mother;"  Robinson  v.  Georgia  R.  &  Bkg.  Co.  (Ga.)  60  L.  R.  A.  557,  43  S.  B. 
452,  holding  that  statute  gives  mother  of  illegitimate  child  no  right  of  action 
for  his  homicide;  Cole  v.  Mayne,  122  Fed.  838,  holding  that  under  statute  giv- 
ing right  of  action  to  widow  of  person  killed,  his  lineal  heirs,  or  persons  de- 
pendent upon  him,  no  action  can  be  maintained  by  children  if  widow  is  living. 

Cited  in  footnote  to  Chattanooga  Elpctric  R.  Co.  v.  Johnson,  34  L.  R.  A.  442, 
which  denies  right  of  surviving  husband,  as  such,  to  maintain  action  for  wife's 
death. 

21  L.  R.  A.  822,  HIGH  v.  AMERICAN  WHEEL  CO.  97  Mich.  602,  66  N.  W. 

927. 
Mortffaffe  creditor's  rliplits. 

Cited  in  later  appeal  in  Fifth  Nat.  Bank  v.  Daboll,  100  Mich.  68,  58  N.  W. 
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648,  holding  mortgage  creditor's  claims,  separate  from  contingent  liability  and 
percentage  right,  unaffected  by  part  payment  of  any  fund  unless  exceeding  bal- 
ance unpaid  on  such  fund;  Stephens  v.  Leonard,  122  Mich.  129,  80  N.  W.  1002,, 
holding  mortgagee  entitled  to  whole  mortgaged  property  as  security. 

21  L.  R.  A.  827,  STATE  v.  WILLIAMSON,  118  Mo.  140,  40  Am.  St.  Rep.  358,. 

23  S.  W.  1054. 
IllesalItT  off  principal**  bnniness  as  defense. 

Distinguished  in  Com.  v.  Shober,  14  Lane.  L.  Rev.  158,  holding  illegality  of 
corporation  business  no  defense  to  action  for  embezzlement  by  factor  or  brok«r 
thereof. 

Asslipnnient  of  emoluments  off  olilce. 

Approved  in  Chicago  v.  People,  98  111.  App.  521,  holding  municipal  corporatioi» 
cannot  be  made  to  pay  salaries  to  creditor  or  assignor  in  violation  of  offioer's- 
rights;  State  use  of  Perkins  v.  Barnes,  10  S.  D.  311,  73  N.  W.  80,  holding  as- 
signment of  salary  or  fees  by  public  officer  void,  as  against  public  policy;  Holt 
v.  Thurman,  111  Ky.  91,  98  Am.  St.  Rep.  399,  63  S.  W.  280,  holding  assignment 
by  public  officer  of  salary  to  be  earned,  void,  as  against  public  policy. 

Cited  in  footnotes  to  Edwards  v.  Randle,  36  L.  R.  A.  174,  which  holds  sale- 
by  postmaster  of  postoffice  furniture,  and  agreement  to  resign  office,  void;  White- 
v.  Cook,  57  L.  R.  A.  417,  which  holds  void,  sale  by  sheriff  to  deputy  of  all  work 
of  office  in  one  district  and  compensation  for  same;  Cansler  v.  Penland,  48  L.  R. 
A.  441,  which  holds  void,  contract  by  which  sheriff  turns  over  tax  list  to  an- 
other to  collect  taxes  on  specified  commission;  Re  Worthington,  23  L.  R.  A-  97^ 
which  holds  void,  assignment  of  commissions  by  executor  before  accounting. 

Distinguished  in  State  ex  rel.  Kansas  City  Loan  Guarantee  Co.  v.  Kent,  98- 
Mo.  App.  289,  71  S.  W.  1066,  holding  ordinance  prohibiting  assignment  of  wages^ 
by  municipal  employees  valid. 

21  L.  R.  A.  829,  PREBLE  v.  MAINE  C.  R.  CO.  85  Me.  260,  35  Am.  St.  Rep. 

366,  27  Atl.  149. 
Title  br  adverse  possession. 

Approved  in  Miller  v.  Mills  County,  111  Iowa,  658,  82  N.  W.  1038,  holding^ 
possession  not  adverse  when  taken  by  mistake,  without  intent  to  assert  title. 

Cited  in  Bowers  v.  Ledgerwood,  25  Wash.  17,  64  Pac.  936,  holding  adverse- 
possession  established  by  open,  continuous  occupancy,  claiming  ownership,  though 
land  originally  inclosed  by  mistake. 

Cited  in  footnote  to  Carney  v.  Hennessey,  53  L.  R,  A.  699,  which  holds  daio^ 
of  title  or  specific  intent  to  make  land  own,  unnecessary  to  perfect  title  by  ad- 
verse possession. 

21  L.  R.  A.  835,  FLAGG  v.  CHICAGO,  D.  &  C.  G.  T.  JUNCTION  R.  CO.  9<^ 

Mich.  30,  55  N.  W.  444. 
Management  of  borses. 

Approved  in  Moose  v.  Kansas  City  k  I.  Rapid  Transit  R.  Co.  126  Mo.  276^ 
29  S.  W.  9,  denying  recovery  when  horses  not  removed  to  safe  distanoe,  though 
party  knew  their  liability  to  become  frightened. 
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21  L.  R.  A.  839,  PURNELL  v.  REED,  32  Fla.  329,  13  So.  874. 
Property   la   thingm   exempted. 

Cited  in  Hinson  v.  Booth,  39  Fla.  347,  22  So.  687,  holding  property  of  widow 
aod  heirs  not  acquired  by  Constitution,  but  by  statutes  as  to  dower  and  de- 
scent. 

21   L.  R.  A.  841,  GUTHRIE  v.  TERRITORY,  1  Okla.  188,  31  Pac.  190. 
Man  lei  pal    eorporatlons. 

Cited  in  Guthrie  v.  Wylie,  6  Okla.  66,  55  Pac.  103,  holding  that  de  facto  mu- 
nicipal corporation  cannot  exist,  in  absence  of  law  authorizing  de  jure  munici- 
pal corporations. 

^—  Po'wer,  'wliea  aaaatliorlsed,  to  create  blndlaip  obllipatioa*. 

Cited  in  Oklahoma  City  y.  T.  M.  Richardson  Lumber  Co.  3  Okla.  8,  39  Pac. 
386,  holding  that  provisional  municipal  governments  organized  without  legis- 
lative authority  have  no  power  to  create  obligations  of  binding  force  against 
their  lawfully  formed  successors. 

—  Lefflslatlve  power  to  direct  creation  of  Indebtednewi  or  paynaent  of 

claims  by. 

Cited  in  State  ex  rel.  Traders'  Nat.  Bank  v.  Winter,  15  Wash.  412,  46  Pac. 
644,  sustaining  power  of  legislature  to  direct  payment  by  municipal  corporatioa 
of  daims  incurred  under  prior  void  incorporation;  Guthrie  v.  New  Vienna  Bank, 
4  Okla.  197,  38  Pac  4,  sustaining  legislative  power  to  compel  municipal  corpo- 
ration to  pay  claims  having  meritorious  basis,  although  not  legal  obligations 
against  it;  Winneconne  v.  Winneconne,  111  Wis.  16,  86  N.  W.  590,  sustaining 
power  of  legislature  to  provide,  in  act  creating  municipal  corporations,  that  they 
should  assume  payment  of  meritorious  obligations  arising  under  previous  im- 
authorized  organizations. 

Cited  as  overruled  in  Martin  v.  Territory,  5  Okla.  189,  48  Pac  106,  holding 
void,  legislation  directing  creation  of  mimicipal  indebtedness  in  excess  of  statu- 
tory limit. 

Qyerruled  in  Guthrie  v.  New  Vienna  Bank,  4  Okla.  224,  38  Pac  4,  holding 
legislature  limited  by  United  States  statute  limiting  indebtedness  of  municipal 
corporations  in  territories,  from  providing  for  payment  by  municipal  corpora- 
tion of  meritorious  claims  against  it. 

—  Levlslatlve   povrer    to   create   tribunal    to   bear   dalnks   airalnst. 

Cited  in  Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S.  534,  43  L.  ed.  798,  19  Sup. 
Ct.  Rep.  491,  sustaining  power  of  territorial  legislature  to  create  and  regulate 
special  tribunal  to  hear  claims  against  municipal  corporations  which  are  not 
legal  obligations;  Territory  ex  rel.  Bank  of  New  Vienna  v.  Guthrie,  1  Okla.  406, 
33  Pac.  704,  holding  that  appeal  lies  to  supreme  court  from  order  of  district 
court  approving  claim  reported  to  it  by  commission  created  to  hear  claims 
against  municipal  corporation. 

21  L.  R.  A.  848,  WILLIAMS  v.  JOHNSON,  112  N.  C.  424,  34  Am.  St.  Rep.  513, 

17  S.  E.  496. 
Appearances  by  attorneys. 

Approved  in  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  352,  64  L.  B.  A.  344,  86 
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Am.  St.  Rep.  143,  30  So.  645,  holding  authority  to  appear  shown  by  oath  of 
attorney,  when  uncontradicted;  Gardner  v.  Austin,  14  Pa.  Co.  Ct.  554,  refusing 
to  strike  off  judgment  entered  upon  warrant  of  attorney  signed  in  partnership 
name  in  absence  of  evidence  by  whom  signed. 

Cited  in  footnote  to  Hollinger  v.  Reeme,  24  L.  R.  A.  46,  which  denies  right 
to  relief  against  fraudulent  judgment  on  unauthorized  appearance. 

Cited  in  note  (33  L.  R.  A.  515)  on  power  of  defendant's  attorney  to  withdraw 
answer  or  appearance  and  permit  default  judgment. 

Riiplits  off  parclimaem  at  Judicial  sale*. 

Approved  in  Dickens  v.  Long,  112  N.  C.  317,  17  S.  E.  150,  holding  purchaser 
at  judicial  sale  protected  if  court  has  jurisdiction,  though  judgment  mi^t  be 
irregular. 

Cited  in  footnote  to  Johnson  v.  Equitable  Securities  Co.  56  L.  R.  A.  933,  which 
holds  bona  fide  purchaser  paying  purchase  money  protected  from  unknown  equi- 
ties. 
Liability-  for  irroairfal  Joinder  off  parties. 

Cited  in  footnote  to  Hackett  v.  McMillan,  21  L.  R.  A.  862,  which  holds  per- 
sons conspiring  to  make  infants  parties  to  action,  without  authority,  liable  to 
them. 

21  L.  R.  A.  862,  HACKETT  T.  MoMILLAN,  112  N.  C.  513,  17  S.  E.  433. 
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